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Municipal Corporations — Public Health — Board of
Health — Health Commissioner — W(yrds and Phrases —
Nominate — General charter city may have both local board
of health and health commissioner.

General charter city may adopt charter ordinance under
sec. 66.01, Stats., so as to elect to be governed by sec. 141.01.

General charter city may adopt charter ordinance provid
ing for election of health officer by direct vote of people in
stead of by appointment.

Word "nominate," as used in sec. 141.02, Stats., is ssmony-
mous with word "appoint."

January 4, 1932.

George A. Bowman,

District Attorney,

Milwaukee, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, a number of questions
which will be considered seriatim.



2  Opinions of the Attorney General

1. In view of the provisions of sec. 62.09 (1) (a). Stats.,
and your opinion of June 1, 1931, to C. A. Harper, state
health officer, relative to sees. 141.01 and 141.02, may a gen
eral charter city have both a local board of health and a
health commission?

Your first question must be answered in the affirmative.

Under sec. 141.02, Stats., a city is required to have a
health commissioner. Under sec. 62.09 (1) (a) it is provided
that the officers of a city "shall be * * * a health com
missioner or board of health * * * and such other offi
cers or boards as are created by law or by the council."

It is our opinion that the election granted to a city under
sec. 62.09 (1) (a), Stats., is nullified by the requirements of
sec. 141.02, Stats. The latter section, being specific, must
prevail over the former, which is merely a general enumera
tion of city officers. Kollock v. Dodge, (1906) 105 Wis. 127,
89 N. W. 608; State ex ret. Donnelly v. Hohe, (1900) 106
Wis. 411, 82 N. W. 336; Hite v. Keene, (1909) 137 Wis. 625,
119 N. W. 305.

Under the existing law, therefore, it is compulsory upon
the city to have a health commissioner, and if it so desires,
it may also have a board of health, which could be created
under the authority conferred by sec. 62.09 (1) (a), Stats.
Nowhere in the statutes have we been able to find any limita
tion which would prohibit the city council from creating a
health board if it so desires.

2. May a general charter city adopt a charter ordinance
under the provisions of sec. 66.01, Stats., so as to elect to be
governed by sec. 141.01 and not be governed by sec. 141.02?
Your second question must likewise be answered in the

affirmative.

In XVII Op. Atty. Gen. 567, 568, this department said:

"I may suggest that sec. 141.02, Stats., which provides for
the appointment of a health commissioner in cities under
general charter, on nomination of the mayor, applies, unless
otherwise provided by ordinance in said city. This would in
dicate that the city may pass an ordinance providing for a
board of health and officers of said board including health
officers under the provisions of sec. 141.01."
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In view of the above, it must be held that a general char
ter city may adopt a charter ordinance under the provisions
of sec. 66.01, Wis. Stats., so as to elect to be governed by
sec. 141.01 rather than by sec. 141.02.

3. May a general charter city adopt a charter ordinance
under the provisions of sec. 66.01, providing for the election
of the health officer or health commissioner by a direct vote
of the people instead of by appointment?
Your third question is answered in the affirmative.
It would seem that the words in sec. 141.02, Stats., "unless

otherwise provided by ordinance," would permit the adop
tion of an ordinance under sec. 66.01, Stats., providing for
the election of the health officer or health commissioner by
a direct vote of the people. It is our opinion that such
an ordinance would not come within the prohibitory words
"state-wide concern" used in sec. 66.01 (4), Stats., although
legislation with respect to health and sanitation is a mat
ter of state-wide concern. State ex rel. Ekern v. Milwaw-
kee, (1926) 190 Wis. 633, 209 N. W. 860; XVI Op. Atty.
Gen. 152.

The methods adopted by the city in selecting its officers to
carry out such legislation would seem to be a local affair. If
the person elected to the office has the qualifications pre
scribed by statute it would seem to be a local affair as to
whether he obtained his office by appointment or election.

4. Sec. 141.02 provides for the nomination of a health
commissioner by the mayor. In event of a nomination by the
mayor by whom is the health commissioner to be elected?

It is our opinion that the word "nominate," as used in sec.
141.02, Stats., is to be construed as synonymous with the
word "appoint." Rhodes v. City of Taeoma, (1917) 97
Wash. 341, 166 Pac. 647; Harrington v. Pardee, (1904) 1
Cal. App. 278, 82 Pac. 83, 84; People v. Fitzsimmons, (1877)
68 N. Y. 514.

It is suggested that the appointment or nomination made
by the mayor under sec. 141.02, Stats., is subject to confir
mation by the council in accordance with the provisions of
sec. 62.09 (3) (b) and (4) (c), Stats.
HHN
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Public Officers —Clerk of School District— Village As
sessor — Offices of clerk of school district and village asses
sor are not incompatible and one person may hold both
offices at same time.

January 4, 1932.

John Callahan, State Superitendent,
Department of Public Instruction.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

You state that in a certain village of Wisconsin the village
assessor is also the clei'k of the school district. You inquire
whether the positions of village assessor and clerk of the
school board are compatible.
Your question must be answered in the affirmative.
The question to be determined is whether or not the two

offices are incompatible. The meaning of incompatibility, as
used in this connection, is that from the nature and relation
to each other of the two places they ought not to be held by
the same person because of the contrariety and antagonism
which would result in the attempt by one person to faith
fully and impartially discharge the duties of one toward the
other. Mechem on Public Officers, sec. 422.
The question for determination, therefore, is whether or

not there is anything in the functions of the two positions of
clerk of the school district and village assessor which cannot
consistently be performed by one and the same person, and
also whether there is anything in the performance of the
functions of the two positions by one person that is contrary
to public policy.
I have carefully examined the statutes prescribing the du

ties of the two offices, and have been unable to find anything
which would lead me to believe that these duties may not be
performed by one and the same person, or which would be
contrary to public policy. I am therefore constrained to hold
that the offices of village assessor and clerk of the school dis
trict are not incompatible and that one person may hold both
offices at the same time.

HHN
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Taxation — Tax Sales — Under sec. 75.36, Stats., county
is not required to pay delinquent taxes until tax delinquent
land is sold by county.
Under sec. 75.34, subsec. (2), county may sell tax delin

quent land for less than face value.

County is not required to include in sale price of tax de
linquent land value of outlawed tax certificates.

January 4, 1932.

Norman B. Langill,
District Attorney,

Marinette, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

Marinette county has taken tax deed upon large tracts
of lands. The county has followed the policy of selling
certain tracts of land for what it was possible to obtain
for them. Sec. 75.36, Wis. Stats., provides that the coun
ty taking such deed shall not be required to pay any de
linquent or outstanding taxes until the land is sold. Upon
the above statement of facts, you ask the following ques
tions :

1. What is the county's liability upon the sale of tax de
linquent land upon which a county holds a tax deed?

2. In selling said lands, where the policy of the county is
that the sale price of the lands shall include all outstanding
taxes, would it be necessary to include in the total amount
the face value of an outlawed certificate, or is it sufficient,
in computing the outstanding and delinquent taxes, to in
clude those and only those not outlawed by operation of the
statute?

1. Under the provisions of sec. 75.36, Wis. Stats., the
county taking a tax deed is not "required to pay any delin
quent or outstanding taxes on such land * * * until
the land is sold by the county." Under sec. 75.34, subsec.
(2), the county board may authorize the county clerk to sell
tax sale certificates held by the county for less than their
face value upon directing the county clerk to give notice of
intention to do so by publication in a newspaper. If the
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amount realized at a sale of such tax delinquent land is in
sufficient to pay all of the taxes, delinquent taxes, certifi
cates, or interest or charges, the sum realized shall be ap
plied thereto, "and there shall be no further liability upon
the county for the same." Sec. 75.36. Town of Bell v. Bay-
field County, 239 N. W. 503.

2. In selling tax delinquent lands the county is not re
quired to include in the sale price of the lands the face value
of outlawed tax certificates. It would be sufficient to include
in the sale price of such lands only the value of tax certifi
cates not outlawed by the statute of limitations. If lands are
sold for less than the face value of the certificates by the
county pursuant to sec. 75.34 (2), Stats., the amount re
alized on such sale shall be applied by the county to the pay
ment of taxes, delinquent taxes, certificates, interest and
charges. Sec. 75.36. Town of Bell v. Bay field County, 239
N. W. 503.

HHN
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Courts — Public Officers —City Attorney — District At
torney— Taxation — It being express duty of district at
torney to appear and represent state in cases involving in
come tax appeals of persons other than corporations arising
in his county, it would be improper and unethical for part
ner of such district attorney to represent taxpayer in any
such case.

It is doubtful whether it would be proper for city attorney
to represent taxpayer in such appeal where taxpayer's in
come was derived from (in) that city, in such case city's in
terests being adverse to those of taxpayers.

January 4, 1932.
Tax Commission.

Attention Edward L. Kelley, Commissioner.

You refer to sec. 71.16, subsec. (10), Stats., which re
quires that in cases involving income tax appeals of persons
other than corporations "the district attorney shall appear
with the attorney general."
You ask: Upon such an appeal may a city attorney, who

is also a partner of the district attorney, properly represent
the appealing taxpayer?
The question presented seems to be one of ethics rather

than of law.

A careful search has not revealed any statute forbidding a
city attorney to represent, nor any duty of a city attorney
which would make it inconsistent for him to represent, an
individual taxpayer in an income tax appeal. Sec. 62.09,
subsec. (12) (e), Stats., which makes it the duty of the city
attorney to "examine the tax and assessment rolls and other
tax proceedings, and advise the proper city officers in regard
thereto" seems plainly to refer to dty tax proceedings, which
income tax proceedings are not. (See the income tax law,
particularly sec. 71.10, Stats., relating to the assessment and
collection of income taxes.)
To the foregoing conclusion there appears to be one implied

exception, and that is where the complaining taxpayer's in
come was derived from (that is, arose in) the city whose
city attorney proposes to represent the taxpayer. Fifty per
cent of the income tax collected is returned to the city from
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(in) wliich the income was derived. Sec. 71.19, Stats. Ac
cordingly, in a case involving the income tax of a taxpayer
whose income was derived from (in) any particular city,
that city has an interest which is adverse to the interest of
the taxpayer, and in any such case it seems doubtful whether
the city attorney should represent the taxpayer.
The circumstance that the attorney in question is a part

ner of the district attorney calls for considerations requu'ing
a negative answer to the question submitted.
In an address to the district attorneys' association, 1923,

Honorable Chester A. Fowler, speaking on the subject of the
proper official ethics of the district attorney, after citing
numerous examples of civil actions in which the district at
torney should not appear because the same transaction in
volved, or might involve a crime, said, quoting from a re
print of his address appearing in XII Op. Atty. Gen. XIX;

"* * One can not serve two masters. A district at
torney can not rightly accept employment under one master
and retain service under another where his duty to the one
involves violation or neglect of duty to the other. * *

And again:

«=)= 4=^ carry the suggestion a step further, I
might ask: Can the firm of which the district attorney is a
member with propriety accept retainer in any such case as
I have called attention to? It is doubtful if a district attor
ney can accept or retain membership in a firm that engages
in general practice without violating professional ethics.

Although Judge Fowler's remarks were addressed partic
ularly to the district attorney, they would seem to apply
with equal force to the partner of the district attorney in the
case here supposed. In the case of an income tax appeal of a
person other than a corporation, it is the express duty of the
district attorney (in cases arising in his county) to appear
and represent the state. If the partner of the district at
torney should represent the taxpayer in such appeal, the sit
uation would be presented of two members of the same firm
appearing on opposite sides of the same case. It seems ob
vious that such a situation would be highly improper.
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It is therefore the conclusion of this department that, in
cases involving income tax appeals of persons other than
corporations, wherein it is the duty of the district attorney
to appear and represent the state, it would be improper and
unethical for the partner of the district attorney to repre
sent the taxpayer.
FCS

Bridges and Highways — Damages — Counties — Com
pensation Insurance — Workmen's Compensation — County
is liable to county highway workers for compensation for
injuries received while maintaining or constructing high
ways under arrangement between state highway commission
and county highway committee authorized by sec. 84.07,
Stats., as amended by ch. 22, Laws 1931.
County is no longer liable on account of damages due to

defects in state trunk highways.
Carrying compensation liability insurance for such work

ers is matter for counties to determine.

January 4, 1982.
M. W. Torkelson,

Acting State Highway Engineer.
You call attention to sec. 84.07, of the statutes as amended

by ch. 22, Laws 1981, under which the state and not the
counties, as previously, is to maintain state trunk highways.
Subsec. (1) of said section provides that the state highway
commission "may arrange with the county highway commit
tee of any county to have the state trunk highways within
such county maintained by the county forces."
You ask whether or not men working under an arrange

ment as contemplated by sec. 84.07 of the statutes would be
entitled to compensation as state employees and if it would
be lawful and advisable for the counties to dispense with li
ability insurance in the case of such workers.

Since men working under such an arrangement as con
templated by sec. 84.07, as amended by ch. 22, Laws 1981,
are hired and paid by and under the authority of the county
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they would be county employees. The county, then, would be
liable to them for compensation in event of injury.
As to whether it would be lawful to dispense with com

pensation insurance in the case of these workers, you are
referred to VIII Op. Atty. Gen. 529, which states:

"* * * The industrial commission * * * early
issued an order exempting all political subdivisions of the
state from the requirement of providing insurance against
compensation liability."

Therefore it would be lawful for the counties to dispense
with compensation insurance.
As to whether it would be advisable to dispense with such

insurance is a question of policy for the counties to decide,
and not a question of law for this department to pass upon.
The same answer would apply to your second question, in

regard to county highway workers engaged in construction
of a state trunk highway under an arrangement between the
commission and the county highway committee under sec.
84.06 of the statutes.

You also state that prior to the enactment of ch. 22, Laws
1931, counties were required to maintain the state trunk
highway system and that under sec. 81.15 of the statutes a
county was made liable in damages for damages resulting
by reason of the insufficient condition of any road it was by
law bound to keep in repair. You ask whether, under sec.
84.07 of the statutes as amended by ch. 22, Laws 1931, the
liability of the county for insufficient condition of a state
trunk highway is removed.
In XX Op. Atty. Gen. 824, it was held that counties are no

longer liable on account of damages due to defects in state
trunk highways.
JWR
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Bridges and Hightvays — Railroads — Railway company
may acquire land necessary for grade separation project
constructed pursuant to ch. 22, Laws 1931, under direction
of unemployment commission, and where such land is not ac
quired by public authorities action in eminent domain may
be brought by property owner against railway company.
Where county condemns land for such project it cannot deny
that taking is for highway purposes and may be sued in
eminent domain.

Creation of cul-de-sac in connection with grade separation
project creates liability as to property owners whose proper
ty abuts portion of highway closed.

Damages created by changed highway grade in connection
with rural grade separation are liability of railway company
but are not liability of county.

January 7, 1932.

R. M. SCHLABACH,
District Attorney,

La Crosse, Wisconsin.

You state that a grade separation project is in course of
construction in La Crosse county, under the provisions of
ch. 22, Laws 1931, under the direction of the unemployment
commission. The project includes the relocation of the high
way so as to cross the railroad a short distance from the ex

isting highway on an overhead bridge. The approaches to
this bridge are quite high above the former level. The old
crossing will be closed and the portion of the old road lead
ing up to the crossing will perhaps be left open for the con
venience of property owners adjacent thereto, thus creating
a cul-de-sac. Apparently the property holders whose land is
adjacent to such old highway contemplate bringing an ac
tion for damages.
You inquire: (1) Is the changing of the grade in such a

situation, and the taking of land for that purpose a con
demnation for railroad purposes and, if so, is the railroad
solely liable therefor?

It is well established in Wisconsin that where a grade
separation is required by public authority the railroad must
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answer any claim for damages which arises from the con
struction of such a grade separation. C. & N. W. Ry. Co. v.
Railroad Com., 167 Wis. 185.

In the case which you present, however, the grade separa
tion project is undertaken as the result of a voluntary agree
ment entered into between the state and railway company
pursuant to the authority of ch. 22, Laws of 1931. That
chapter, however, definitely indicates that the purpose of
authorizing such agreements is to eliminate dangerous rail
road crossings.

The following is quoted from sec. 4, subsec. (2), Session
Laws of 1931, p. 35;

"It is the purpose and intent of this section to provide
emergency relief for unemployment by carrying out a pro
gram of railroad grade crossing elimination at the earliest
date practicable. Such program contemplates carrying out
the amount of work that normally would be accomplished in
three years, not to exceed ninety-one projects. It is the in
tent that the crossings eliminated shall be those which by
reason of being located on heavily traveled highways or
over heavily traveled railways, or both, are especially neces
sary to eliminate. *

The essential element is that the grade separation project
is for the purpose of removing a dangerous condition creat
ed by the presence and operation of the railway. Where that
element is present, the railway company can acquire the nec
essary right of way under its power of eminent domain.

This would be true whether the taking involves the actual
appropriation of land in a physical sense, or whether the

value of the individual's land is subject to consequential
damages for which an action in eminent domain would lie.

However, in the situation under consideration it is our
understanding that the county highway committee, acting
under the provisions of sees. 83.07 and 83.08, Stats., has ac
quired, in the name of the county, the necessary right of
way for the highway relocation, but that no award has been

made as to consequential damages to property abutting on
the old highway. Back of the action of the highway commit
tee is the determination of the highway commission that the
acquisition of the right of way in question is necessary for
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highway purposes. Its determination in that respect is final.
Muscoda Bridge Co. v. Worden-Allen Co., 196 Wis. 76, 87.

The person whose property is thus taken may appeal in
the manner provided by statute, and the county must pay
whatever damages are awarded, subject to reimbursement
from the state in a proper case.

If, however, the county highway committee has not made
an award or otherwise proceeded to institute condemnation
proceedings with respect to any property which is subject
ed to legal injury, the property owner may proceed to bring
an action to have his damages assessed under the provisions
of sec. 82.15, Stats. Such an action may be against any par
ty which has the right to condemn and which has entered
into possession. The railway company has entered into pos
session as to the property within its right of way and, since
a railroad purpose is present in the project as a whole, such
company could no doubt be made a party defendant. The
county also could be made a defendant because the action of
the highway commission and the county highway committee
places the county in a position where it cannot equitably
deny that the taking was for highway purposes. One or the
other must respond to any damages lawfully awarded by
court action, and the property owner may choose the party
from whom he will seek redress.

(2) You further inquire whether a person whose proper
ty abuts on a public highway which has been closed in such
a way as to leave his property a cul-de-sac in connection
with a grade separation project has a claim for damages.

The general rule appears to be that in such cases the prop
erty owner is entitled to compensation if his property is ad
jacent to the portion of the street so vacated. C. & N. W.
Ry. Co. V. Railroad Comm., 167 Wis. 185, 198; 49 A. L. R.
888. The law, in this respect, is somewhat more restricted in
Wisconsin than in other states. See 20 C. J. 708; 49 A. L. R.
851.

(8) You further inquire whether a property owner whose
property abuts on a road whose grade has been raised has a
claim against the county or the railroad, or both.
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Where such a change in grade of a city street is made un
der authority of law and with due care, the municipality is
not liable for consequential damages to abutting lots unless
made so by specific statute or constitutional requirement.
In such cases there is no taking of private property for pub
lic use within the meaning of sec. 13, art. I, Wis. Const.
Smith V. Eau Claire, 78 Wis. 557.

It is specifically provided in the statutes that where an es
tablished grade is changed by a city, any person thereby sus
taining damages shall have a right to recover. See Van
Heche v. Sievetis Point, 183 Wis. 654, 657.
No statutory provision has been found specifically giving

such a right to damages on account of a change in grade in
streets or highways outside of incorporated municipalities.
The change of grade in the case which you state having

been made by public authority in accordance with statutory
authorization, it is the opinion of this department that the
county would not be liable for any consequential damages re
sulting from such change of grade.
In such a case, however, there apparently is liability on

the part of the railroad company under the theory an
nounced in C. & N. W. Ry. Co. v. Railroad Commission, 167
Wis. 185, and cases there cited. Eisler v. C. M. & St. P. R.
Co., 163 Wis. 86; Pabst B. Co. v. Milwaukee, 157 Wis. 158.
Inasmuch as the responsibilities of the railway company

with respect to its financial participation in the grade separ
ation project are fixed by the contract between the railway
company and the state, and that damages imposed by law
upon the railway company or the county as a result of the
construction project are a part of the cost of such project,
subject to apportionment under the contract between the
state and the railway company, it would seem of relatively
minor importance to the state and to the county whether
such an action is brought against the county or the railway
company, and the county and the railway company may
properly, under such circumstances, co-operate in the dis
position of any such actions.
SB
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Courts — Injunctions — Dairy and Food — Oleomarga
rine — Injuction issued to restrain enforcement of retail li

cense provisions of 1931 regular session oleomargarine law
does not apply to retail license provisions of special session
oleomargarine law.

Injuction issued to restrain circulation of lists of oleomar
garine dealers is superseded by subsequent express com
mand of legislature to give publicity to names of licensees
to sell oleomargarine and other information with reference

to compliance or noncompliance with law.

January 8, 1932.

Department of Agriculture and Markets.

Charles L. Hill, Chairman.

You ask whether the injunction issued by Circuit Judge
A. G. Zimmermann restraining enforcement of the retail li
cense provisions of the oleomargarine law and the circula
tion of lists of oleomargarine dealers affects your powers

and duties under the new oleomargarine law enacted by the
special session.

The injunction restrained "from enforcing or threatening
to enforce the provisions of ch. 96 of the laws of Wisconsin,

1931, in so far as said ch. 96 relates to the licensing of retail
dealers in oleomargarine," and "from issuing, circulating, or
causing to be issued or circulated, communications, state

ments, or lists of the various dealers in oleomargarine, with
the purpose of intimidating dealers therein or endeavoring
to hamper the distribution and/or sale of oleomargarine or
otherwise engaging in unfair trade practices relating to the

manufacture and/or sale of oleomargarine."
The opinion of Judge Zimmerman filed with his direction

for the injunction gave unconstitutionality of the retail li
cense provisions of ch. 96, because prohibitory, malclassified,
and uncertain, as the reason for enjoining the enforcement
thereof. By ch. 3, Laws Special Session 1931, these retail li
cense provisions, both as to amount of fee and as to classifi
cation, are entirely superseded by provisions not even simi
lar. Therefore, the provisions of the new law are not within
the injunction. You are not enjoined from enforcing the re
tail license and tax provisions of the new law.
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The opinion of Judge Zimmerman gave as the reason for
restraining the circulation of lists of dealers in oleomarga
rine that it was an unfair trade practice and sec. 99.07, sub-
sec. (5), Stats., authorizing the department to "obtain and
furnish lists of persons engaged in the production or dis
tribution of products" did not authorize the circulation of
these particular lists under the circumstances.

Ch. 3, Laws Special Session 1931, provides, sec. 1, (subsec.
(14), sec. 98.39, Stats.):

"For the purpose of securing information as to any viola
tion of this section, the department of agriculture and mar
kets shall give as wide publicity as possible to the names of
licensees hereunder and taxes paid by them and to such oth
er information with reference to compliance or non-compli
ance with this law as shall contribute to the purpose of this
subsection,

Nothing which the legislature expressly commands to be
done can by any stretch of reasoning be construed to be an
"unfair trade practice," which the legislature prohibits and
can, if it wishes, specifically define and limit. And subse
quent to the issuance of the injunction, the legislature has
eliminated the deficiency of statutory authority which was
thought by Judge Zimmerman to exist.

"An injunction will be dissolved where, subsequent to its
issuance, a statute which legalizes the acts restrained is en
acted." 32 C. J. 407.

"Although it has been declared by a lower federal court
that a person can only be relieved from the operation of an
injunction absolutely prohibiting a certain act by the court
granting the injuction, the rule is now settled by decisions
of the United States supreme court and by courts of last re
sort of the states that where, subject [subsequent] to the is
suance of an injunction, defendant is expressly authorized
by federal or state legislature to do the acts prohibited by
the injunction, he is not guilty of a contempt in committing
such acts; and that, too, although the legislation authorizing
the acts is unconstitutional and void. * * *" 32 C. J. 500.

State ex rel. Drake v. Doyle, 40 Wis. 175, while not square
ly in point, uses significant language, p. 217:

"Had the federal court had jurisdiction of the bill and in-
injunction pleaded by the secretary, to bind the state, it



Opinions op the Attorney General 17

could not avail him in this case. Because the license in force
when the bill was filed and the injunction issued, has expired
by its own limitation. And it is only to that license that the
injunction can relate. The injunction is indeed very loose
and general; literally broad enough to restrain the secretary
from revoking any license to the insurance company, for
any cause, for all time. But it must receive a reasonable con
struction, and be confined to the things and the condition of
things existing when issued. When the license existing at
the time the bill was filed, expired, the injunction was spent.
The secretary might have found ground for refusing a new
license, dehors all matters pleaded in the bill; or the le^sla-
ture might have repealed or modified the statute authorizing
the license. The new license, therefore, created a new rela
tion with the state, though it may have been but the renewal
of an old relation which had expired by limitation. And the
federal court which issued the injunction could hardly have
intended, certainly had, in any view, no authority to bind the
defendant for all time, outside of the actual condition of
things pleaded in the record, or in new relations between the
parties. Even federal jurisdiction, where it attaches, is not
so comprehensive or prospective."

You are advised, therefore, that you are under no re
straint in the enforcement of the oleomargarine tax law en
acted at the special session of the legislature, and in per
forming the commands thereof to "give as wide publicity as
possible.to the names of licensees" to sell oleomargarine.
And under the command of the legislature for publicity of
"other information with reference to compliance or non-
compliance," you may publish lists of any and all dealers in
oleomargarine whenever such publication will contribute to
the purpose of subsec. (14).
I have refrained from discussing invalidity of the injunc

tion against publication of lists of oleomargarine dealers be
cause in excess of the court's jurisdiction, for it is involved
in appeal from the order of Judge Zimmermann adjudging
Commissioner Beck in contempt of court, and is not neces
sary to this opinion.
FMW
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Courts — Depositions — Criminal Law — Evidence —
Depositions taken by representatives of United States de
partment of agriculture, under act of congress of January
31,1925, 43 Stats, at Large 803, are not competent evidence
in criminal prosecution in Wisconsin. Evidence should be
secured by depositions under sec. 326.06, Wis. Stats., which
protects constitutional right of defendant to confront wit
ness face to face.

January 8, 1932.

Department of Agriculture and Markets.

Attention Harry Klueter, Chief Chemist

You ask whether, in a prosecution for violation of the
Wisconsin cold storage act, ch. Ill, Wisconsin Stats., deposi
tions taken by representatives of the United States depart
ment of agriculture, under the act of congress of January
31,1925, could be received in evidence. You say that, in such
prosecutions, a part of the evidence must be obtained from
records of the commission houses in the city of Chicago.
You ask further whether, if this form of evidence is not ad
missible in a criminal prosecution, the Wisconsin statutes
make provision whereby the proper kind of evidence from
the Chicago commission houses can be obtained for use in
such prosecutions in Wisconsin.

Art. I, sec. 7, Wis. Const., provides:

"In all criminal prosecutions the accused shall enjoy the
right * * * to meet the witnesses face to face; * *

In Oborn v. State, 143 Wis. 249, it was held that, in a
criminal prosecution, a court record of a divorce proceeding
was competent evidence upon the question of the competen
cy of a witness. The court said, page 266:

"The witness sworn was the only one whose competency
was legitimately in question. That witness defendant met
face to face. The person upon whose act the requisite char
acter of the certified copy depended, was not a witness
against the accused in the constitutional sense. At most, he
was a witness on the question of the competency of the pur
ported wife to be a witness in the case. The question is
rather new, but, logically, it seems that the constitutional
right does not extend so far as to preclude the use of duly
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authenticated copies of public records on a criminal trial for
the mere purpose of establishing, on the issue before the
court of competency, the right of a witness to testify."

In Green Bay Fish Company v. State, 186 Wis. 330, a
prosecution under the Wisconsin cold storage act, certified
copies of letters written from a cold storage company to the
Illinois department of agriculture were received in evi
dence. Their reception was held error on the ground that
they were not certified in accordance with the Wisconsin
statute, and also that they did not constitute competent evi

dence of the facts contained therein, but only of the fact that
such letters were received by the Illinois department. The
court said, pages 334-335:

"The admission of these letters in evidence is assigned as
error. That their admission was erroneous is too clear for
argument. In the first place their admission did not prove
any fact material in the case. If properly received, they only
proved that such a letter was on file in the Illinois depart
ment. They did not constitute competent evidence of the
facts therein stated. They constituted no evidence whatever
of the fact that the fish were received into the warehouse of
the Booth Cold Storage Company on March 18, 1921. They
only constituted evidence of the fact that the Booth Cold
Storage Company had so written the Chicago department.
Furthermore, they were not properly certified. It is said
that they were certified in accordance with sec. 4148, Stats.
That section authorizes the reception in evidence of 'A copy
of any document or paper filed, deposited, entered, kept or
recorded or of any record, made or kept pursuant to law, in
any public office or with any public officer of the United
States, or of this state,' when certified in the manner re
quired by sec. 4149. It will be noted that this section refers
to public records of the United States or of this state. It
does not refer to the public records of any other state. In
order to constitute the certified copies of these letters admis
sible in evidence in this state it is necessary that they be
authenticated in the manner provided by sec. 906, ch. 17,
title XIII, of the Revised Statutes of the United States,
which requires a certificate 'of the presiding justice of the
court of the county, parish, or district in which such office
may be kept, or of the governor, or secretary of state, the
chancellor or keeper of the great seal of the state, or terri
tory, or country, that the said attestation is in due form, and
by the proper officers.' "
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Corpus Juris disposes of the subject as follows, 16 C. J.
837-838:

"The constitutional guaranty to persons accused of crime
that they shall be confronted with the witnesses against
them is not applicable to the proof of facts in their nature
essentially and purely documentary, and ivhich can he
proved only by the original, or by a copy officially authenti
cated in some way. Thus transcripts of a marriage record
and of the account books and other records of public officials,
and a notarial certificate of protest have been received. But
it has been held that such documents or records are not ad
missible to prove the acts constituting the offense itself.
Where a document or record relates to facts which are not
such as can be proved only by an original or a certified copy,
but may be established by oral testimony, or by minutes kept
by a private person, the constitutional guaranty applies."
(Italics ours.)

Cited to the italicized portion of the foregoing text, is the
following case, among others: United States v. Elder, 232
Fed. 267, in which the syllabi are as follows:

"In a prosecution for violating the oleomargarine law
(Act May 9, 1902, c. 784, 32 Stat. 193), as carrying on the
business of retailing colored oleomargarine, etc., the govern
ment offered in evidence monthly returns of a manufacturer
and wholesale dealer in oleomargarine, showing in detail the
quantity taxed at one-fourth of a cent a pound, disposed of
to persons including defendant. These returns were made on
blanks furnished by the Internal Revenue Bureau, and were
made to collector on affidavit of the employes of the manu
facturer to enable the collector to collect a tax on the prod
uct. Such returns were not open to inspection by the public
in general, but only to the internal revenue officer or agent.
Held that, while public records of officials are admissible in
evidence, as an exception to the hearsay rule, such returns
could not be received, for they were not made by public offi
cers, were not open to inspection by the public, and there
was no showing that those employes of the manufacturer
who made them could not be obtained as witnesses.

"In such case the returns cannot be received, in view of
Const. Amend. 6, giving an accused person the right to be
confronted with the witnesses against him; the persons who
made the returns not being shown to be dead, and the re
turns not falling within any exceptions to the rule."

The coui't said, on page 269:



Opinions of the Attorney General 21

"The learned district attorney at the argument confessed
his inability to produce the decision of any court directly
supporting his contention, and certainly there is no statute
which authorizes the admission of this sort of testimony in
this kind of case. And indeed, if there had been any such
statute, it might well have been subject to the ruling Kirby
V. United States, 174 U. S. 57, [47], 19 Sup. Ct. 574, 43 L.
Ed. 809, [890], which held that a statute analogous to the
one suggested was unconstitutional. The sixth amendment
to the Constitution of the United States provides, generally,
that in all criminal prosecutions the accused shall have the
right to be confronted with the witness against him. True,
decisions of the Supreme Court and other courts have sus
tained apparent exceptions to this constitutional rule, such,
for example, as cases wher% the testimony of a dead wit
ness was read at a second trial, or where certain records and
public documents and registers were admitted, although
there was no witness, except such documents, with which
there could iDe confrontation. But those apparent exceptions
are not real ones, and where the facts constituting the of
fense itself are necessary to be proved they must primarily
be proved by living witnesses, who must confront the ac
cused. They must testify under oath taken at the hearing,
and full opportunity for cross-examination must be afforded
the accused."

In Kirhy v. United States, 174 U. S. 47, 19 Sup. Ct. 574,
43 L. ed. 890, it was said, p. 54:

"We are of the opinion that the trial court erred in admit
ting in evidence the record of the convictions of Wallace,
Baxter, and King, and then in its charge saying that, in the
absence of proof to the contrary the fact that the property
was stolen from the United States was sufficiently established
against Kirby by the mere production of the record showing
the conviction of the principal felons. Where the statute
makes the conviction of the principal thief a condition pre
cedent to the trial and punishment of a receiver of the stolen
property, the record of the trial of the former would be evi
dence in the prosecution against the receiver to show that
the principal felon had been convicted; for a fact of that na
ture could only be established by a record. The record of the
conviction of the principals could not, however, be used to
establish, against the alleged receiver, charged with the com
mission of another and substantive crime, the essential fact
that the property alleged to have been feloniously received
by him was actually stolen from the United States. * * *
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"One of the fundamental guaranties of life and liberty is
found in the Sixth Amendment of the Constitution of the
United States, which provides that 'in all criminal prosecu
tions the accused shall * * * be confronted with the
witnesses against him.' Instead of confronting Kirby with
witnesses to establish the vital fact that the property alleged
to have been received by him had been stolen from the Unit
ed States, he was confronted only with the record of another
criminal prosecution, with which he had no connection and
the evidence in which was not given in his presence. The
record showing the result of the trial of the principal felons
was undoubtedly evidence, as against them, in respect of
every fact essential to show their guilt. But a fact which can
be primarily established only by witnesses cannot be proved
against an accused—charged with a different offense, for
which he may be convicted without reference to the princi
pal offender—except by witnesses who confront him at the
trial, upon whom he can look while being tried, whom he is
entitled to cross-examine, and whose testimony he may im
peach in every mode authorized by the established rules gov
erning the trial or conduct of criminal cases."

Cited to the last sentence of the text above quoted from
Corpus Juris, is the case of Cook v. State, 6 Okl. Cr. 477,
120 Pac. 1038, 1040, in which it was held that freight de
livery receipts filed in the office of a railroad station are in
admissible in a trial for having possession of intoxicating
liquors with intent to sell, to show delivery to a drayman
who signed the same, without calling as a witness the per
son who wrote the same; and their admission without a
proper foundation is a violation of the bill of rights, provid
ing that in all criminal prosecutions accused shall have the
right to be confronted with the witnesses.
Act of congress, January 31, 1925, reads as follows;

■ "Such officers, agents, or employees of the Department
of Agriculture of the United States as are designated
by the Secretary of Agriculture for the purpose are hereby
authorized and empowered to administer to or take from
any person an oath, affirmation, or affidavit whenever
committed to or which may hereafter be committed to the
Secretary of Agriculture or the Department of Agricul
ture or any bureau or subdivision thereof for administra
tion. Any such oath, affirmation, or affidavit administered
or taken by or before such officer, agent, or employee when
certified under his hand and authenticated by the seal
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of the Department of Agriculture may be offered or used
in any court of the United States and shall have like force
and effect as if administered or taken before a clerk of such
court without further proof of the identity or authority of
such officer, agent, or employee."

This act appears in U. S. C. A., Title 5, page 229, sec. 521,
but is without annotations. Just what use it was intended to
qualify such depositions for, does not appear upon the face
of this statute and would require an examination of other
statutes, but certain it is that congress could not make it
competent, in any criminal proceeding, where its admission
in evidence would violate the provision of the constitution
that a person charged with crime has the right to meet the
witnesses against him face to face.
You are advised that, in criminal prosecutions, where you

are unable to secure attendance of the necessary witnesses
from outside the state, at the trial, their evidence should be
secured under sec. 326.06, Wis. Stats., providing for the tak
ing of depositions in criminal cases, where the witness re
sides without the state and his attendance cannot, by the use
of due diligence, be procured upon the trial. This section
makes provision for the defendant to meet such witness in
accordance with his constitutional right.
FMW
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Fish and Game — Peddlers — Peddler who in course of
his peddling sells occasionally at wholesale does not thereby
operate "wholesale fish market or fish house" under sec.

29.135, Stats.

January 8, 1932.
Herman C. Runge,

District Attorney,
Sheboygan, Wisconsin.

You state that a father and son purchase fish from com
mercial fishermen and sell them at both wholesale and retail.
The wholesale transactions consist of selling to a dealer in a
village outside of your county; and you understand that they
sell to dealers whenever possible. The father holds a ped
dler's license, and the son is a minor.
You state that you consider the father guilty of violation

of sec. 29.135, Stats., and your question is as to the proper
county for instituting criminal action, and whether it is nec
essary to show more than one sale.

Sec. 29.135 requires every person who "deals in fish hy
operating a wholesale fish market or fish house" to secure a
license.

A market has meant, from the earliest days of trade, a
central place of buying and selling. See 38 C. J. 1259, defin
ing "market" as "a designated place in a town or city to
which all persons can repair who wish to buy or sell articles
there exposed for sale; * a place set apart for
trading; a place where vegetables, fish and meats of all sorts
are furnished * =1^ *." And see especially note 53 (a),
quoting from Taggart v. Detroit, 71 Mich. 92, 100, 38 N. W.
714, where the court points out that a market facilitates in
spection and regulation "which cannot exist very perfectly,
if at all, where there is no central place of concourse for
buying and selling." The addition of "or fish house" in sec.
29.135 further carries the idea of a definite place. See also
Words & Phrases, "Market."
The word "market" has a broader meaning, of course,

such as is meant when it is said that "there is no market for
farm produce." But it does not seem to me that this broader
sense is the one in which the word is used in sec. 29.135. If
the legislature meant the word in that sense it could have
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said merely that "Every person who deals in fish at whole
sale" shall have a license. The legislature must have had in
mind the more common meaning when it used the phrase,
"operating a wholesale fish market or fish house."
The language used by the court in Dewitt v. State, 155

Wis. 249, indicates a view that peddling as used in the ped
dlers' license law is selling at retail only. But such a de
termination was not necessary to the decision. Nor is it es
sential to this opinion, for one may lawfully transact with
out a license any legitimate business for which a license is
not required, and a peddler's license is not a bar to other
lines of business.

I am of the opinion that a peddler who sells at wholesale
in the course of his peddling is not operating a fish market
or fish house, and hence does not violate sec. 29.135 if he so
sells without the license there required.
FMW

Public Health — Pharmacy — Rural permit to sell drugs
and medicines may not be issued to person who is resident of
incorporated city or village.

January 9,1982.

Board of Pharmacy,

Henry G. Ruenzel, Secretary,
Milwaukee, Wisconsin.

You state that an assistant pharmacist residing in a vil
lage which has a population of 2,200 has applied for a per
mit to sell drugs and medicines in a rural district as provid
ed in sec. 151.08, Stats. In his application he states that the
nearest licensed drug store or pharmacy is three miles dis
tant. You inquire whether, under the circumstances, such a
permit may be issued.

Sec. 151.08, Stats., reads as follows:

"In rural districts with no registered pharmacist or assist
ant pharmacist within three miles, the board may issue to
merchants permit to sell for one year drugs and medicines
specified therein, upon payment of fee fixed by the board,
not exceeding five dollars."
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Whether or not such a permit may issue depends upon the
construction of the phrase "in rural districts."
In Webster's New International Dictionary the first defi

nition of the word "rural" reads:—"Of or pertaining to the
country as distinguished from a city or town."
In Stees v. Bergmeier, 91 Minn. 513, 516, 98 N. W. 648,

"rural real estate" is said to be that which is located in the

country, in an agricultural district.
In People ex. rel. Oak Hill Cemetery Ass'n v. Pratt, 14

N. Y. S. 804, 805, it is said:

"That word [rural], it is true, commonly means the coun
try, as separated from the city; * * *"

The legislature of Wisconsin has defined "rural planning"
in sec. 97.17, subsec. (2), Stats, as follows:

" 'Rural planning' as used in this section means planning
for the health, general welfare, and amenity of the settler;
planning for the establishment of the best possible transpor
tation facilities; planning for the creation and development
of the most logical community centers where country people
can come together for social and business relations; plan
ning for the setting aside of country parks, recreation fields,
county fairgrounds, community woodlands, places of local
and historic interest, and for the reservation of land for
public uses along river fronts, lake shores, fine outlooks from
hilltops, and for the preservation of our native landscape,"

It is the opinion of this department that the phrase "in
rural districts" as used in sec. 151.03, Stats., does not apply
to any areas included within the limits of an incorporated
city or village. It follows, therefore, that under the circum
stances as stated, the permit may not be issued.
SB
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Criminal Law — Accessories — Assuming to be 03'^^r —
Misdemeanors — There can be no accessory to offense of as
suming to be officer under sec. 346.49, Stats., for crime is but
misdemeanor.

Where evidence on preliminary discloses crime, but com
plaint charges defendant merely with being accessory to
misdemeanor which is not crime, it is advisable to proceed
upon new complaint.
Person conspiring with and aiding another in assuming

to be officer and in arresting third person and extorting
money for his release, sharing money, may be guilty of com
mon law crime of false imprisonment, common law conspira
cy, concealing offense for money, extortion, or accessory to
extortion.

January 9, 1932.

Harold W. Hartwig,

District Attorney,

Watertown, Wisconsin.

You ask whether, under the following statement, "B"
is guilty of any violation of sec. 346.49; Stats.:

"In a preliminary hearing of one B charged under section
346.49 of the Wisconsin statutes with being an accessory to
the offense of impersonating a deputy sheriff, the testimony
showed that on the evening of August 9th, 1931, A met B in
the city of X and took a ride with him out on a county high
way where B was to take some gasoline to one C. who was
stalled on the highway. On the way out to where C was B
suggested to A a way to make some easy money, that A
should act the part of a deputy sheriff and pinch B for some
traffic violation and endeavor to get C to pay A a sum of
money to let B go free. A endeavored to get some money
out of G in the manner planned but C refused to pay and A
then pinched 0, had him drive to the city of X and then re
leased C on payment of a sum of money, half of which was
later given to B by A."

Sec. 346.49 reads as follows:

"Any person who shall falsely assume or pretend to be a
justice of the peace, sheriff, deputy sheriff, coroner, con
stable, notary, policeman, attorney at law, detective, peace
officer or any public officer, civil or military, and shall take
upon himself to act as such, or who assumes without author-
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ity, any uniform or badge, by which such officer or person is
lawfully distinguished, and in such assumed character does
an act purporting to be official, whereby another is injured
or defrauded, or who under the color of any process or other
legal authority arrests any person or detains him against his
will, or seizes or levies upon any property without a regular
process or other lawful authority therefor, shall be punished
by imprisonment in the county jail not more than one year
or by a fine not exceeding five hundred dollars."

The crime under this section is a misdemeanor and there

can be no accessory to a misdemeanor. Nichols v. State, 35
Wis. 308; XVI Op. Atty. Gen. 514.
See also sees. 353.05 to 353.08, inclusive.
It would appear from your statement that the complaint,

upon which the preliminary was held, charged the defend
ant with that which did not constitute a crime. And while
the information need not charge the same offense as was
charged in the complaint upon which the examination was
held (Fault v. State, 178 Wis. 66, and cases cited), I find no
case, in the Wisconsin reports at least, holding that the de
fendant may be informed against following a preliminary
upon a complaint not charging any offense. I have not
sought to examine closely into the question because it seems
to me the safe thing to do is to proceed upon a new com
plaint charging an offense.
I would not go so far as to say, upon the bare statement

of facts made by you, that B was himself guilty of a viola
tion of sec. 346.49, for while he countenanced and abetted
"A's" impersonation of an officer, it does not appear that he
himself assumed to be an officer.
I suggest for your consideration, however, the following:
The common law crime of false imprisonment. See Smith

V. State, 63 Wis. 453; Davies v. State, 72 Wis. 54; Hackbarth
V. State, 201 Wis. 3. This crime is a misdemeanor only, pun
ishable under sec. 353.27, and so it would be necessary to
convict A of being a principal therein.
The crime of common law conspiracy, sec. 348.40. See

12 C. J. 553, where it is said:

"It is elementary law that a conspiracy to commit a crime,
whether the grade is that of a felony or a misdemeanor, is
an indictable offense."
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The crime of concealing an offense for money, sec. 346.51.
The crime of extortion, sec. 840.45. This crime is a felony,

and, therefore, permits of accessories before the fact, pun
ishable under sec. 858.05, and of accessories after the fact,
punishable under sec. 858.08.
Without examination of the evidence I venture no opinion

as to the applicability of any of the foregoing but call them
to your attention as being suggested by your statement of
facts. I suggest that you consider also the joinder of two or
more in separate counts of the same information. See
O'Keefe v. State, 177 Wis. 64.
FMW
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Trade Regulation — Unfair Trade Practices — Represen
tation by Farmers' Call Board of Plymouth by name, farm

er directorate that is nominal only, and by assertion, that
it is farmer controlled and operated, being untrue, and board
being in fact dealers' organization, is unfair trade practice.

Representation of Farmers' Call Board of Plymouth that
sales are by auction and by competitive bidding between
dealers, being untrue, and prices being actually noncompeti-
tive and base prices for bulk cheese of state, is unfair trade
practice.

Representation of Farmers' Call Board of Plymouth that

it conducts market where seller has same opportunity to
bargain as has buyer, being untrue, and fact being that
seller has no practical choice but to sell at whatever price
buyer chooses to pay, and board prices being base prices for
bulk cheese of state, is unfair trade practice.

Fixing of prices on Farmers' Call Board of Plymouth by
tacit understandings among dealers that eliminate competi
tion is unfair trade practice.

Conduct of Farmers' Call Board of Plym'outh or any other
cheese board exchange in such manner £is to include any of
foregoing practices, in whole or in substantial part, is un
fair trade practice.

When situation gives assurance that orders to discontinue
such unfair practices will not leave fixing of prices to fall
again into improper hands and will result in constructive

progress in marketing of cheese is for commissioner of agri
culture and markets to determine.

fmi

At

January 12, 1932. ^

Commissioners of Agriculture and Markets.

Charles L. Hill, Chairman.

You inform the attorney general that you are satisfied,
(1) that the Farmers' Call Board of Plymouth is engaging
in practices harmful to the cheese industry, (2) that, in fact,
it is not a farmers' organization, and does not conduct a
competitive market, but, in fact, is a dealers' organization,
and conducts a market where the dealers, without competi
tion, fix the price of cheese, not only for the small quantity
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bought on the board, but for all other American cheese pro
duced in Wisconsin, and (3) that any cheese exchange simi
larly organized or conducted would be of similar effect.

Before issuing formal orders you request opinion of the
attorney general upon whether the evidence taken in the
public hearings and now before the commissioners of agri
culture and markets will sustain findings of unfair trade
practices and orders forbidding and enjoining the same.

Sec. 99.14, Wis. Stats., reads as follows:

"(1) Methods of competition in business and trade prac
tices in business shall be fair. Unfair methods of competi
tion in business and unfair trade practices in business are
hereby prohibited.
"(2) The department, after public hearing, may issue

general orders forbidding methods of competition in busi
ness or trade practices in business which are determined by
the department to be unfair. * *
"(3) The department, after public hearing, may issue a

special order against any person, enjoining such person
from employing any method of competition in business or
trade practice in business which is determined by the de
partment to be unfair. * *

I must confess to a considerable study, as is the habit of
lawyers, of the decisions and opinions of the courts, under
various trade statutes, in search of light upon the meaning
and application of this law of Wisconsin. My study has been
sufficient to satisfy me that my conclusions are in harmony
with judicial authority, so far as it has gone. I trust that I
have not followed also the too common lawyer's habit of
reading so many cases that no time and no mental room is
left for his own thinking. If economic law were developed
in a literature like that of juristic law, it would have more
opportunity to impress itself upon lawyers and jurists, so
that they, having the power to enforce their views upon so
ciety, might do so more intelligently. No doubt economic law
has its own quite adequate literature, for those of economic
training and understanding, but much of it is closed to the
ordinary legal and judicial mind.
In economics, rather than in jurisprudence, lies the true

meaning and application of such trade statutes as sec. 99.14,
above quoted. Every straight-thinking man knows what is
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meant by "fair" and "unfair." In life's simpler problems the
knowledge is instinctive. In the complicated problems of
present-day marketing economy, given the same understand
ing we have of our simpler relationships, the same instinct
will guide us—we will have no difficulty in knowing what
are fair and what are unfair methods of competition and

trade practices. We are prone to enmesh our minds in such
a maze of legal and economic reasoning and theory upon

these problems, however, that our instinctive sense of right
and wrong, of fairness and unfairness, is entangled and
made useless. Perhaps the determination of what is fair and
what is unfair, in marketing methods and practices, is not
so complicated, after all, and may yet be accomplished by a
"recurrence to fundamental principles" in man's dealings
with man. It seems to me that the operation and effect of
the Farmers' Call Board is sufficiently obvious and direct,
that we may brush aside the sophistry and pretense with
which they are sought to be surrounded and uncover trade

practices that require neither legal nor economic erudition,
but just honest thinking, to classify as fair or unfair.

I attended all of the public hearings held by your depart
ment upon this question, and I have since reviewed some of
the evidence. It consists of some eight hundred pages of
testimony and of numerous exhibits, much of which, while
pertinent to the general problems of cheese marketing, is be
side the question of the fairness or unfairness of the trade
practices of the Call Board. I will not endeavor to summa
rize this evidence, but will base upon it statements and in
ferences of fact, which I understand are your conclusions,
and which I am of the opinion are justified and supported
by the evidence.

The Farmers' Call Board of Plymouth, as its name signi
fies, purports to be an organization of farmers producing
milk for cheese. Technically, and in form, a farmer-chosen
and farmer-controlled board of directors, composed of farm
ers, is set up. In fact the farmer directors, with the presi
dent a partial exception, know practically nothing about the
operation of the board, and meet quarterly merely to go
through the form of approving its trifling expenses and to
carry out the fiction of their directorship. The president, for
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a small per diem, attends the weekly board sessions. By his
constant attendance and observation, he knows a little more
of its actual workings than do the other directors. The real
guiding control of the board is in the dealers. And at all the
hearings the president stuck close to the side of the particu
lar dealer who appears to be the spokesman for the board
and has been closely allied with its operation. The dealers
and not the farmers conceived the idea of the organization
of the board in the first place, and certain farmers lent their
names, then and since. In fact, the Farmers' Call Board was
organized to meet the growing dissatisfaction by producers
with prices fixed by the dealers between themselves in their
own organization, the Plymouth Cheese Exchange, and to
make it appear that the farmers had set up their own mar
ket to which the dealers have to go to get their cheese. The
fraud of the name of the board is aggravated by its pretend
ed farmer operation and control, and by the insistence of the
dealers that it is in fact a farmers' organization, and the
persistent representation and advertisement of it as such.
Our mere sense of truth tells us that such a practice is un

fair. It is unfair to even those farmers who produce milk for
the twenty-odd cheese factories, of the eighty in Sheboygan
county and the two thousand in the state, that sell on the
board, for even these farmers, and probably even some of
the farmer directors of the board, have been and are de
ceived, by all this camouflage and pretense, into the delusion
that the farmers are conducting this market and permitting
dealers to there buy their cheese under conditions planned
and imposed by the farmers. And coupled with the fact that
the prices here established are the accepted base prices for
cheese throughout the state, this false pretense is certainly
a fraud upon the farmer producers of that cheese, and with
out question, is an unfair trade practice.

The buying and selling on the board purports to be by auc
tion and by competitive bidding between dealers. And that
it is such in fact, is insisted, pugnaciously, by the dealers, al
most without exception. "The lady doth protest too much."

Whether competition really exists in the buying on the
board is better judged by the results than by the assertions
of interested persons. The prices follow quite faithfully the
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base price fixed between dealers on their own exchange each
week, just an hour earlier. The manner of the bidding and
selling itself cries aloud the lack of any real competition be
tween buyers. The report of the federal trade commission
to congress ridiculing the idea of the bidding on the Ply
mouth Cheese Boards' being competitive, whether or not it
is evidence here of the fact, in the strict legal sense, is sig
nificant. The graph of the sales on the board, showing the
same dealers buying the cheese of the same group of facto
ries not only week after week but year after year, is con
vincing. And the weakness and evasiveness of the excuse
for this, advanced by the dealers, that the sellers choose to
sell steadily to the same buyer, but add to our conviction.
The pretense of competitive bidding also is proclaimed

far and wide. It is the justification claimed for the use of
the prices established on the board as the base for the com
mitments to dealers under which the great bulk of the cheese
of the state is purchased. Can any straight-thinking man
regard such a practice as fair? It is my opinion that it is,
without question, an unfair trade practice.

Another pretense of this board and its "patron" dealers is
that this is an "open market," where a seller ready and will
ing to sell meets, on an equal footing, a buyer ready and
willing to buy. The evidence discloses that the dealers are
well equipped with market experience and up-to-date in
formation, and have ready access to storage and financing
facilities, while the sellers, the cheesemakers and their farm
er patrons, have no market experience or information and
no practical access to storage or financing facilities. The
sellers, it is true, are under no legal compulsion to sell, and
are legally free to drive a good bargain or refuse to sell. But
there their freedom ends. They are bound by lack of knowl
edge and economic inability to do other than sell, at once, for
whatever price the dealer chooses to pay. The "right" to
"pass" the bid and retain the cheese, is on a par with my
"right" to buy a town house, a country estate, and a sea-go
ing yacht. The farmers have to sell, and they have no means
of knowing what price they should get, even if that knowl

edge would avail them. To say that the farmers may have
access to the same market information as the dealer, is to
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ignore the life-time experience necessary to apply the in
formation and the fact that neither farmer nor cheesemaker
is trained or has the time to so understand market conditions
that he can compete with the veriest tyro among the dealers.
The dealer spends all of his time in the cheese market. The
farmer is concerned with many markets, and his time is so
taken up with production that he can master none of them.
The cheesemaker is in little better position.
Of course neither the Call Board nor the dealers can be

held responsible for these economic facts. The unfairness
lies in the advantage that is taken of them and in the pro
claimed pretense that the prices fixed on the Call Board are
the result of the play of free and equal powers of purchase
and sale. To so conduct an exchange that this misconception
is the inevitable result and enables dealers to use prices thus
fixed as the base for extended operations in the market, is
not fair to the thousands of producers affected and who have
not the opportunity to acquaint themselves with the facts.
While a criminal conviction might not lie for the doing of an
act without evil intent, the doing of such an act resulting in
evil, is not, by the lack of intent, made fair. Add to it, the
doing of the act—^the purchase of the cheese—on a plan and
by a machinery calculated to direct attention away from the
economic inequality of the parties and to give an impression
of the free sway of bargaining power, and a persistent proc
lamation that such is the case, and the intent to deceive is
readily implied. I am of the opinion that the carrying on of
these sales, under these conditions, in the manner in which
they are conducted on the Call Board, is an unfair trade
practice.

Lastly we come to consider, directly, the practice which is
the real purpose of the Call Board—the fixing of prices.
That any kind of working understanding exists between the
dealers is vociferously denied. But here again circumstances
and results speak louder than interested words. In the testi
mony at the hearings held by your department is evidence of
the manner in which the dealers co-operate to avoid inter
fering with each others' customers and the reprisal that can
be meted out to a recalcitrant dealer by the Call Board sys
tem. The federal trade commission, in its 1928 report to
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congress on the Plymouth cheese boards, reviewed their ori
gin and course in some detail, under the title, "Price-estab
lishing Mechanism." I quote a few passages (italics mine):

"Instead of being markets in which cheese makers dis
posed of their output to cheese dealers they became mechan
isms for the establishment of the 'prices at which the great
mass of offboard sales was to be effected."
"The Wisconsin Cheese Exchange * * * was organ

ized ostensibly for the purpose of providing a mechanism
whereby a cheese dealer or cheese processor who was receiv
ing from his factory connections a supply of cheese in excess
of the demands of his trade connections could sell the sur
plus to dealers whose trade demands exceed the capacity of
their factory connections. * * * Actually, hoivever, its
purpose is to establish the prices to be paid to the bulk-
cheese factories for certain styles of cheese during the en
suing week. Formerly all of the principal styles were of
fered at the weekly meetings of the exchange. More recent
ly only 'daisies' were offered, and during 1926 the offerings
were confined to 'twins.' "

«« * * in no case did two or more dealers try to buy

the same lot of cheese. * * * no two bidders called the
same numbers, and no dealer made a second and higher bid
in order to get a lot away from another bidder. Of course
this would not be mysterious if one adopted the hypothesis
that the price to be established had been agreed upon in ad
vance in private discussion, * *

"The testimony of dealers is to the effect that the prices
of 'longhorns,' 'square prints,' and 'young Americas' estab
lished on the Farmers' Call Board and the prices of 'twins'
or 'daisies,' as the case may be, established at the sessions of
the Wisconsin Cheese Exchange, are the prices that by cus
tom and understandings between the several dealers and fac
tories with which they have relations, are paid to the fac
tories the ensuing week."

"It is obvious from the foregoing narrations and state
ments of facts that neither cheese board really functions as
a market for surplus cheese. Nor are the prices established
on them determined in a process of competitive bidding, for,
with rare exceptions, each offered lot receives one bid and
only one bid."

"This incident is significant of mutual understandings
among the dealers."

"Bidding the same price noncompetitively in the initial
bids on all offerings implies a prearranged program."
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Observe that with the advent of the Call Board the neces
sity of fixing the price on the exchange of any but daisies
and twins disappeared. Why? Obviously because the other
types were sold on the Call Board and the price could be
there fixed, and with the additional camouflage of the paper
organization of the board as a farmers' exchange.
In determining what is an unfair trade practice we must

have in mind and revert to statutes regulating trade prac
tices. Among these statutes are those prohibiting combina
tions of competitors in restraint of trade and to fix prices.
That kind of price fixing the legislature has declared to be
unlawful. Unquestionably, it is an unfair trade practice for
competitors to fix the price by agreement or understanding,
and thus interfere, or assume the power to interfere, with
the natural laws of industry and trade that affect prices. I
am clearly of the opinion that the price fixing may be or
dered discontinued as an unfair trade practice under sec.
99.14.

I have not attempted to refer to all of the evidence upon
any of the unfair trade practices which I have discussed,
for that which I have referred to seems ample. Also, other
unfair trade practices probably are shown by the evidence,
but I have indicated those that obviously inhere in the board
as organized and operated, and that would inhere in any
similar cheese exchange.

It is, of course, not the function of this opinion to con
sider what price mechanism may come into use upon a dis
continuance of the present Plymouth cheese boards, and no
attempt has been made to do so. But perhaps I may be par
doned the suggestion that the present board system of price-
fixing has been in use for a long time, and that the essentials
of a successful change are widespread and active demand,
legality and economic soundness of the new mechanism, and
its understanding and conscious support by the industry. I
am satisfied that to a considerable degi'ee, at least, these es
sentials now exist. Whether they now exist to a sufficient
degree to give assurance that the fixing of prices will not
fall again into improper hands, and how soon orders to dis
continue will result in constructive progress, is for the com
missioners to determine.

FMW
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Normal Schools — Teacher in teachers' college who is per
mitted to serve three years acquires permanent tenure. Ac
tion of board of regents in discharging teacher under sec.
37.31, Stats., is reviewable by certiorari.

January 13, 1932.

Edgar G. Doudna, Secretary,

Board of Regents of Normal Schools.

You request an interpretation of ch. 185, Laws 1931, with
respect to what constitutes the period of probation and the
effect of the language which provides that the action and de
cision of the state board of normal regents shall be final.
Ch. 185, Laws 1931, creates sec. 37.31, which reads as

follows:

"All teachers in any state teachers' college shall be em
ployed on probation and after successful probation for three
years, the employment shall be permanent, during efficiency
and good behavior, provided, that teachers having taught
three years or more in any such college shall be deemed to
have served their term of probation. No teacher who has be
come permanently employed as herein provided, by reason
of three or more years of continuous service, shall be dis
charged except for cause upon written charges. Said charges
shall after ten days' written notice thereof to such teacher,
and upon such teacher's written request, be investigated,
heard and determined by the board of normal school regents,
whose action and decision in the matter shall be final. The
term 'teachers' as used in this section shall include all per
sons engaged in teaching as their principal occupation but
shall not include the president or acting president of any
state teachers' college."

It is evident from the language of the statute that the
legislature intended that if a teacher is retained in the serv
ice for a period of three years or more, such teacher should
have a permanent status under the act. In other words, the
legislature provides that if the teacher is retained in service
continuously for three years or more, the probation is suc
cessful probation. If the services of the teacher are unsatis
factory, therefore, the services should be terminated prior to
the termination of the three year period.
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If the board of normal school regents follows the proce
dure set forth in this statute in good faith its action is not
reviewable by mandamus, inasmuch as the action of such
board is highly discretionary in a matter of this sort. How
ever, the courts could review the action of the board of re
gents as to whether the statute was followed and as to
whether the action was arbitrary or fraudulent. The legisla
ture having prescribed a certain, definite procedure, the
courts may inquire in an action in certiorari as to whether
that procedure has been taken in good faith in any particu
lar case.

SB

Public Officers — Deputy Sheriff — Sheriff is not entitled
to per diem for investigation work for which no fee is pro
vided by statute.

Sheriff is not entitled to per diem when traveling in coun-'
ty armed with legal process.
Deputy sheriff is not entitled to per diem for services ren

dered in county when not armed with legal process.
Sheriff conveying person to institution outside of county

but in state is entitled to per diem for days actually spent in
making trip. When automobile is taken, sheriff is entitled to
varying fee, depending upon institution.

Sheriff is not entitled to either mileage or per diem for un
successful trip to serve criminal warrant.

January 18, 1982.
A. G. Hawley,

District Attorney,
Darlington, Wisconsin.

You state that the sheriff of your county is hired at a fixed
salary per year plus all civil and criminal fees. I assume
that you have given the substance of the contract and that
it makes no specific provision for per diem pay for time
spent in investigating. Such being the case, the answers to
the following questions submitted by you must be deter
mined by reference to statutory provisions.
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Question 1. Is the sheriff entitled to per diem pay for in
vestigation work done within the county ?
Sec. 59.28, Stats., enumerates the fees which a sheriff is

entitled to receive for specific services. That section makes
no mention of any fee which a sheriff may charge for con
ducting investigations. XV Op. Atty. Gen. 465 holds, p. 466.

*  * officers take their offices cum onere, and serv
ices required of them by law for which they are not sj^ci-
fically paid must be considered compensated for by the fees
allowed for other services. See Crocker v. The Suvervisors
of Broxvn County, 35 Wis. 284, 286; McCumher v. Wauke-
sha Co., 91 Wis. 442; State v. Cleveland, 161 Wis. 457; St.
Croix Co. V. Webster, 111 Wis. 270; VIII Op. Atty. Gen.
833; X Op. Atty. Gen. 22; Douglas Co. v. Sommer, 120 Wis.
424.'"

So your first question must be answered that your sheriff
is not entitled to per diem compensation for investigations
or other services for which no fees are provided by statute.

Question 2. Is the sheriff entitled to per diem pay when
traveling in the county armed with legal process?
The statutes do not provide for any per diem fee in such a

case, so the answer is No.

Question 3. As the deputy sheriffs in said county receive
no salary, are they entitled to a per diem fee as distinguished
from an assistant's fee for services rendered in said county
when not armed with legal process?
The fees for the acts of a deputy sheriff belong to the sher

iff unless a different agreement is made between themselves.
Addington v. Sexton, 17 Wis. 327 at 332. The sheriff ap
points his own deputies, (Wis. Stats., sec. 59.21 (1) ), may
discharge them at his pleasure, (sec. 59.21 (4) ), and is re
sponsible for their acts, (sec. 59.22). It is necessary for the
sheriff to see that his deputy is compensated unless the coun
ty pays the deputy a salary. This question must also be an
swered No.

Question 4. When a sheriff makes trips to institutions out
side of the county, but in the state, is he entitled to charge
railroad fare for himself, assistant and prisoner one way,
traveling expenses for the three and return railroad fare for
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himself and assistant, or must he, where he makes in one
day by automobile a trip which would have taken two by
train, charge for actual miles traveled together with actual
traveling expenses?

Sec. 51.06, subsec. (2), Stats., provides:

"The sheriff shall be allowed the following fees for serv
ices performed under this chapter: For arresting and bring
ing a person alleged to be insane before the judge and sub
poenaing witnesses the same fees as are allowed in other
cases; for taking an insane person to the hospital or remov
ing one therefrom, five dollars per day, railroad fare and
other actual expenses and the actual expenses for the sup
port and transportation of such person and three dollars per
day, railroad fare and necessary expenses of such assistants
as may be ordered by such judge, vouchers to be rendered
for expenses in all cases; witnesses subpoenaed before the
judge shall be entitled to the same fees as are allowed by law
in other cases before courts of record; said fees and charges
to be paid out of the county treasury."

Sec. 53.04, subsec. (1), Stats., provides, in part:

"* * *. Such sheriff shall be entitled to receive from
said county the amount actually and necessarily expended by
him in transporting such prisoner, including the amount
paid for boarding and lodging and such guards as may have
been necessarily employed, and such further reasonable sum
as shall be a fair compensation for the time necessarily spent
in transporting such prisoner, to be fixed and allowed by the
proper auditing officer or auditing board of said county."

In Northern Trvst Co. v. Snyder, 118 Wis. 516, the above
two sections were discussed and compared and it was held
that where a duty is imposed upon a sheriff by law, and his
compensation is fixed thereby, and a similar duty is imposed
by another statute, which provides that he shall receive com
pensation therefor but does not fix the rate thereof, the rule
is to regard the compensation where fixed as the legislative
measure, and to follow it in the absence of anything to indi
cate that it was not intended to be such a guide.
On the strength of this case, it would seem that a sheriff

should be entitled to a per diem of five dollars and an assist
ant a per diem of three dollars whether ̂ he prisoner be a
criminal or insane. In XV Op. Atty. Gen. 465 at 467, it was
held in the latter case, a
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"sheriff is entitled to be reimbursed for traveling expenses
and that the measure of such expense is the railroad fare as
provided by statute. * * * He cannot charge for more
than one day, however, when the services are all performed
within a calendar day, but he may charge for a full day, al
though he had not been occupied with the work during all
times of the day. See Northern Trust Co. v. Snyder, 113
Wis. 516,"

In traveling to Waupun the sheriff is entitled to the amount
actually and necessarily expended whether he goes by auto
mobile or train. See XX Op. Atty. Gen. 1052.

Question 5. Is the sheriff or his deputies entitled to either
per diem or mileage for miles traveled when armed with a
criminal warrant if and when they fail to find the party
named in said warrant?

Sec. 59.28, subsec. (27), Stats., provides:

"Traveling to serve any criminal process for every mile
actually traveled ten cents per mile, whether in the county
from which process issued or not, and actual and necessary
disbursements for board and conveyance of prisoner."

Sec. 59.28, subsec. (34), Stats., provides:

"When any person accused of any criminal offense shall
escape from custody or pursuit without fault or negligence
of the sheriff, and the district attorney shall certify that
such escape was not the result of the carelessness or negli
gence of the sheriff, such board may, in their discretion, al
low a fair compensation for the time and necessary expense
incurred in such pursuit."

In Schneider v. Wcvukesha Co., 103 Wis. 266, at 268 it was
said;

"It is claimed that 'traveling to serve' process covers a
case where the attempt is unsuccessful as well as a case
where the arrest was in fact made. However persuasive this
argument might be if this subdivision stood alone, we think
when subd. 34 is considered the intention of the legislature
is clear that travel fees are not to be recovered for unsuc
cessful attempts to make arrests, but that in such cases,
where felony is charged, compensation may be allowed by
the county board, in its discretion, upon the proper certifi
cate of the district attorney."
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To the same effect is the holding of Northern Trust Co. v.
Snyder, supra.
At the time that Schneider v. Waukesha Co. was decided,

subd. 84 used the words "any felony" instead of the words
"any criminal offense" which now appear in the statute.
The principle of the decision would still apply, however.
JWR

School Districts — Transportation of School Children —
It is duty of common school district to furnish transporta
tion for school children living over two miles from school-
house, but failure so to do does not excuse parent for not
sending children to school, because provision is made for
compensation to parent when transportation is furnished by
parent.

January 13, 1932.

G. Arthur Johnson,
District Attorney,

Ashland, Wisconsin.

You state that in a certain school district the school bus

runs only within three-quarters of a mile of a certain fam
ily and that in another situation a family is living some two
miles from the bus route, and inquire whether the school dis
trict is bound to furnish transportation to the children of
these families. Your reason for raising the question is that
complaints have been made regarding the failure of the par
ents to send their children to school, the parents offering as
an excuse that the school board has not provided adequate
transportation.
In sec. 40.01, Stats., it is provided:

"The distance between a pupil's home and school, or be
tween two schools, shall be measured from building to build
ing, along the usually traveled route."

Sec. 40.70, subsec. (3), Stats., provides a penalty for the
violation of the provisions of that section, which provides
for compulsory attendance of children at school.
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Sec. 40.34 (1), Stats., provides:

board shall provide transportation to and
from school for all school children residing in the district
and over two miles from the schoolhouse, in case of a com
mon school and three miles in case of a union high school.
And if it fails to provide such transportation the parents
may provide suitable transportation for their children, and
shall be paid therefor by the district, at the rate of thirty
cents per day for the first child, twenty cents per day for
the second child, and ten cents per day for each child in ex
cess of two in the family; *

Sec. 20.25, Stats., appropriates from the public school
fund

"annually from the general fund * * *:
"(2) Such sums as may be necessary for transportation

and tuition of pupils as provided in section 40.34."

This department has held that transportation of school
children should be from the school to the point in the high
way nearest the residence. See opinions in XIV Op. Atty.
Gen. 101, XVIII Op. Atty. Gen. 483, XIX Op. Atty. Gen.
120.

In the cases which you cite this department is of the

opinion that it is the duty of the school board to provide
transportation. However, the failure of the school board to
so provide transportation does not excuse the parents, since
they are given the alternative right of transporting their
children and charging the district for the transportation as
above indicated.

SB
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Public Health — Pharmacy — Apprentice or assistant
pharmacist, registered as required by sec. 151.02, subsec.
(2), par. (c). Stats., is entitled to be admitted to examina
tion for registered pharmacist during four years from time

he became qualified to be examined by completing four

years' experience.

January 13, 1932.

G. V. Kradwell, President,

Board of Pharmacy,
Racine, Wisconsin.

You request opinion upon the time within which, under
sec. 151.02, subsec. (2), par. (c), Wis. Stats., an apprentice
and assistant pharmacist without the three year pharmacy
course required by sec. 151.02 (2) (a) may be admitted to

take examination for registered pharmacist.
Resolution No. 30, A., of the Assembly, Special Session,

made similar request, and an opinion has this day been writ
ten to the assembly in response thereto,* copy of which is
attached hereto. In that opinion it is held that an apprentice
or assistant pharmacist, registered as required by sec.
151.02 (2) (c), is entitled to be admitted to examination for
registered pharmacist during four years from the time he
became qualified to be examined by completing four years'
experience.

FMW

* Page 46 of this volume.
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Public Health — Pharmacy — Apprentice or assistant
pharmacist, registered as required by sec. 151.02, subsec.
(2), par. (c). Stats., is entitled to be admitted to examina
tion for registered pharmacist during four years from time
he became qualified to be examined by completing four
years' experience.

January 13, 1932.

C. E. Shaffer, Chief Clerk,
Assembly Chamber.

Resolution No. 30, A., requests the opinion of the attorney

general upon the time within which, under sec. 151.02, sub-
sec. (2), par. (c), Wis. Stats., certain persons are entitled to
be admitted to examinations by the state board of pharma

cy for registration as pharmacists. Request for opinion up
on the same question has this day been received also from
the state board of pharmacy.'"

Cli. 448, Laws 1927, changed the prior qualification of
five years' practical experience to a requirement of gradua
tion from a three year pharmacy course and four years' ex
perience. This chapter also enacted sec. 151.02 (2) (c),

which reads as follows:

"Provided, however, that exemption from the requirement
of being a graduate in pharmacy in order to be examined
for registered pharmacists shall be granted to persons who,
before this section becomes effective, have been employed
for at least one year in a retail pharmacy or drug store un
der a registered pharmacist, and who have registered as ap
prentices, or who register as apprentices within ninety days
after this section becomes effective, and who file proofs satis
factory to the board of having acquired four years of phar
maceutical training and experience under the direction and
supervision of a registered pharmacist, or to persons regis
tered as assistant pharmacists prior to the time this section
becomes effective, who file proofs satisfactory to the board
of having acquired four years of pharmaceutical training
and experience under the direction and supervision of a
registered pharmacist; provided further, that all such per
sons prove that they have acquired the requisite fitness and
knowledge by successfully passing an examination before

Page 45 of this volume.
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the board within four years from the date on which thisi
applicant is qualified to he examined. If they cannot or do
not qualify by successfully passing an examination within
said four years, they shall, in keeping with public welfare,
be required thereafter to first become graduates of a recog
nized school, college or department of pharmacy of a univer
sity recognized by the board before again being permitted
entrance to examination for registration as pharmacists."

These provisions affect two classes, (1) apprentices, (2)
assistant pharmacists. The apprentice must have registered
prior to July 28, 1927, when ch. 448, Laws 1927, went into
effect, or within ninety days thereafter, and furnish satis
factory proof of four years' experience before he will be
qualified to he examined. The assistant pharmacist must
have been such prior to July 28, 1927, and furnish satis
factory proof of four years' experience before he will be
qualified to he examined. The statute then provides that
both classes should pass an examination "within four years
from the date on which this applicant is qualified to he ex
amined," Taking the statute literally, this is four years
after such person has acquired the four years' experience, so
that if he was an apprentice or assistant pharmacist with
out any training on July 28, 1927, registered as required in
par. (c) above quoted, he is not qualified to be examined un
til four years later and would then have an additional four
years within which he might take examination. The law is
silent upon whether the four years' experience must be con
tinuous, but this question, not being directly involved in
your inquiry, is not considered.

It is claimed that this law was intended to extend the

time within which persons not having the pharmacy course
might take examination to four years from the time the
1927 act took effect, viz., to July 28,1981, so that any person
who had started practical training as an apprentice or as
sistant in the belief that after five years' experience he
would have opportunity to become a registered pharmacist,
might not be deprived of the opportunity. This is in line
with the usual provision made when the standards are raised
in licensed professions, and would be the more reasonable
construction if it were possible to spell it out of the language
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used. I cannot, however, construe away the specific language
that such persons may be registered as pharmacists by pass
ing the examination "within four years from the date on

which this applicant is qualified to be examined," and the
specific provisions that require four years' experience before
he shall be so qualified, which experience the statute clearly
permits and contemplates may be completed after July 28,
1927.

Sec. 151.02 (2) (c), above quoted, was amended by ch.
396, Laws 1931, by adding thereto the following:

"Provided, that any person who, prior to September 1,
1931, shall file proofs satisfactory to the board that he was
employed for at least one year immediately prior to August
1, 1927, in a retail pharmacy or drug store under a regis
tered pharmacist; that he failed to register as an apprentice
as hereinbefore required, and that he has been continuously
so employed from said time, shall be within the exemption
of this section, but only so as to be eligible for the regular
examination held by the board between September 1, 1931,
and January 1, 1932."

This amendment might be claimed to adopt an interpre
tation that the period of eligibility to be examined expired
July 28, 1927, but it applies only to apprentices, and only to
apprentices who were not registered within ninety days of
January 1, 1932, and therefore deals only with that class of
persons, probably few in number, who could not at any time
after the passage of ch. 448, Laws 1927, have been admitted
to examination. It is reasonable that the legislature intend
ed to give such persons one final chance and one only, and
out of that provision can be spelled no intent to shorten the
time of other exempted persons also.
I am of the opinion, therefore, that an apprentice or as

sistant pharmacist, registered as required by sec. 151.02 (2)
(c), is entitled to be admitted to examination for registered
pharmacist during four years from the time he became
qualified to be examined by completing four years' experi
ence.

FMW
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Fish and Game — Ice Fishing — Fishing through ice is
prohibited by law in Lake Marinuka, Trempealeau county.

Fishing through ice is prohibited in Trempealeau Lake,
Trempealeau county, from January 1 to April 1,1932, under
sec. 29.28, subsec. (2), Stats., as amended by ch. 277, Laws
1931.

Fishing through ice is permitted after June 20 to follow
ing January 1 of each year, in Trempealeau Lake.

January 14,1932.

John A. Markham,
District Attorney,

Independence, Wisconsin.

You ask for the opinion of this department on the fol
lowing questions:

1. "Is fishing through the ice prohibited by law in Lake
Marinuka?
2. "Is fishing through the ice on the lakes known as Trem

pealeau Lakes, as set out in section 29.205, prohibited by
law?

3. "If ice fishing is permitted in either of these localities,
during what periods is it permissible?"

In answer to your first question, I direct your attention to
section 29.28 subsec. (1):

"No person shall take, catch or kill fish, or fish for fish of
any variety through the ice on the following named waters:

Par. (qa) formerly read:

"Trempealeau county: Trempealeau lakes, conunonly
known as First, Second, Third and Round lakes."

This was amended, however, by ch. 277, Laws 1931, which
substitutes for Trempealeau Lake, Lake Marinuka.
In the same section, sec. 29.28, subsec. (2m), as enacted

by ch. 10, Laws 1931, it is provided:

"As an emergency provision, ice fishing with not more
than three lines is permitted until January 1, 1932, in the
following waters:

«  *
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"(o) Trempealeau county: all waters except Lake Ma-
rinuka.

(<4: ^ ^ if

These provisions of the statute constrain us to answer
your first question, Yes.

In answer to your second question, I again direct your at
tention to the above quoted provisions of sec. 29.28, subsec.
(2m), par. (o), as enacted by ch. 10, Laws 1931, which ex
pressly provides:

"As an emergency provision, ice fishing with not more
than three lines is permitted until January 1, 1932, in the
following waters:

«<* 5|s

"(o) Trempealeau county: all waters except Lake Marin-
uka.
«« « ^ ff

Sec. 29.205, so far as pertinent, reads thus:

"No person shall take, catch, or kill, any fish, ■* * *
in the lakes known as Trempealeau lakes, situated south and
east of Trempealeau, said lakes being commonly referred to
as First, Second, Third and Round Lakes, from March first
to the first day of the bass season of each year. No person
shall fish in such waters with more than one line or pole or
with more than one hook."

The first day of the bass season for black bass, which is
the only one located in that lake, is June 20. See sec. 29.19,
subsec. (1) (b).

Sec. 29.28, subsec. (2), as amended by ch. 277, Laws 1931,
reads thus:

"No person shall take, catch or kill fish, or fish for fish of
any variety through the ice of any of the inland waters of
the state from January fi rst to the succeeding thirtieth day
of April of any year except in the following counties:
*  * *" [enumerating a great many waters which are ex
cepted, but not including the lakes in question].

This prohibits ice fishing in Trempealeau Lake from
January 1, to the 30th day of April, and necessitates an
affirmative answer to your second question. In this connec
tion, however, it is necessary to call your attention to the
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provision of ch. 338, Laws 1931, which purports to amend
subsec. (2), sec. 29.28, and call your attention to an opinion
of this department, rendered on November 5, 1931, to Mr.
Patterson, deputy conservation director, XX Op. Atty. Gen.
1002, to the effect that the amendment to subsec. (2), sec.
29.28 as made by ch. 338, Laws 1931, is to add Lake Koshko-
nong to the waters in which fishing through the ice is per
mitted in those waters that were enumerated in subsec. (2),
sec. 29.28 as amended by ch. 277, Laws 1931. Of course, un
der 29.205 all fishing is prohibited in Trempealeau Lake
from March 1 to June 20 of each year.

Your third question must be answered,—^that all fishing
through ice is prohibited at all times in Lake Marinuka,
Trempealeau county, under the provisions of sec. 29.28, as
above quoted. Ice fishing is prohibited in Trempealeau Lake
from January 1, 1932, to April 1, 1932, under subsec. (2),
sec. 29.28, as amended by ch. 277, Laws 1931. Under the
above various provisions of the statute, fishing through the
ice is permitted in Trempealeau Lake from June 20 to the
first day of January following. I am informed that the com
mission has made no changes as to emergency rules concern
ing ice fishing in the waters of Trempealeau county.
JEM
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Automobiles — Registration — Legislature — Resolu
tions — Date after which operation of motor vehicle with
out current registration is punishable offense is law of state

and may be changed only by act of legislature. Secretary of
state has no power to extend time upon request by resolution
of assembly.

January 16,1932.

Theodore Dammann,
Secretary of State.

You submit resolution No. 26, A., of the Assembly, Spe
cial Session, reading as follows:

"Resolved by the Assembly, That the members of this
house of the legislature recognize the inability of a large
number of the citizens of this state to pay the registration
fee for their motor vehicles within the time limits now fixed
by statutes and they therefore request that the secretary of
state extend the time within which to pay motor vehicle li
cense fees to April 1, 1932. And be it further
"Resolved, That a copy of this resolution duly attested be

immediately transmitted to the secretary of state."

You ask what may be your authority to grant the request
of the assembly.

Sec. 85.01, Stats. 1929, required the annual registration of

motor vehicles; par. (i), subsec. (4) used the term "calen
dar year," and subsec. (5) provided:

"All registrations shall expire on the thirty-first day of
December. * * *"

Subsec. (1) provided:

"* * * Any person who shall operate any such vehicle
upon any highway after March fifteenth, unless the same
shall have been registered, or application made, as hereinbe
fore provided, may be arrested," etc.

Subsec. (1) was amended by ch. 9, Laws 1931, to provide:

person who shall operate any such ve
hicle upon any highway after May first in the year 1931 or
any other year after March fifteenth, unless the same shall
have been registered, or application made, as hereinbefore
provided, may be arrested," etc.
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Ch. 422, Laws 1931, rewrote a considerable portion of
the motor vehicle registration law. The language with ref
erence to annual registration is retained, but by reason of
the provision for a different registration year for trucks,
the term "registration year" is used in par. (i), subsec. (4),
sec. 85.01 instead of the previous term "calendar year."
Subsec. (5), however, still provides that motor vehicle regis
trations, with the exception of trucks, expire on December
31st, the registration for trucks expiring on June 30th.
Subsec. (1), sec. 85.01 provides:

♦  * After February first, any person who shall

operate an automobile * * * unless the same shall
have been registered, as hereinbefore provided, may be ar
rested," etc.

In addition to this the prohibition of sec. 85.01 (1), Stats.
1929, to the effect that no automobile should be operated un
less the same should be registered or application made and
the fee paid, has been changed to eliminate the application
feature; whether this is a substantive change or a mere ver
bal change on the theory that the filing of an application
amounts to a registration, does not appear.

In any event, the date after which it becomes a misde
meanor to operate a motor vehicle without registration, and
subjects the operator to arrest and penalty, is a law of the
state and can be changed only by an act of the legislature.
The secretary of state has no power to change this law to
extend the time to April first, as the assembly has requested.
FMW
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Counties — County Board Resolutions — Taxation —

Adoption by county board of report of budget committee

amounts to resolution levying county taxes under sec. 70.62,
subsec. (1), Stats., and is substantial compliance with that
statute if report shows separate amounts required to be
levied to meet budget.

Failure to levy county supei'intendent tax by separate
resolution is not fatal to validity of levy, if record of adop
tion of report shows in affirmative majority of those quali
fied to vote on county superintendent tax.

January 18, 1932.

Glenn R. Douglas,
District Attorney,

Spooner, Wisconsin

You write as follows:

"The records of the county board proceedings for Wash-
burn county show only that the finance committee made a
report which included a budget for 1932. By motion, voted
by roll call, this report of the finance committee was accept
ed. The minutes of said board proceedings do not show any
resolution stating the amount of taxes to be levied for the
year 1932 for any purpose, as provided in 70.62."

You ask opinion whether this action of the county board
amounted to a tax levy and whether tax certificates issued
upon the sale of lands for failure to pay a tax based upon
such action of the county board would be valid.

Sec. 70.62 (1) reads:

"The county board shall also, at such meeting, determine
by resolution the amount of taxes to be levied in their county
for county purposes for the year, and also the amount to be
raised by tax in each town, village and city for the support
of common schools for the ensuing year, in accordance with
the provisions of section 59.075; and by separate resolution
adopted by majority of the members of the board not pro
hibited from voting thereon by section 39.01, determine the
amount of tax to be levied to pay the compensation and al
lowances of the county superintendents of schools and desig
nate therein the cities exempt from taxation therefor."

"* * * In the case of minor legislative bodies such as
county boards, the language of their resolutions will receive
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a liberal construction in order to effectuate their evident in
tent." Burgess v. Dane Co., 148 Wis. 427, 436; State ex rel,
V. Outagamie Co., 175 Wis. 253, 263.

"* * * It will not do to apply to the orders and resolu
tions of such bodies nice verbal criticism and strict parlia
mentary distinctions, because the business is transacted
generaUy by plain men, not familiar with parliamentary
law. Therefore their proceedings must be liberally con
strued in order to gei at the real intent of the body." Hark
V. Gladwell, 49 Wis. 172, 177; Wis, Cent. R. Co. v. Ashland
Co., 81 Wis. 1,13.

"* * * All reasonable liberality must be accorded the
minor deliberative bodies of the state; notably county
boards, town meetings, school-district meetings, and the like,
where, by reason of the character and vocation of the men
comprising such bodies, the technicalities of procedure are
not strictly enforced, nor perhaps fully understood. We must
not expect nor demand that the records of such meetings
should be made up with the accuracy and technicality of
those of monetary corporations, conducted under the direc
tion of skilled counsel; nor, indeed, of the legislature itself.
*  * *." Bartlett v. Eau Claire Co., 112 Wis. 237, 245.

it ig gai(i the entry shows that the salary

was not fixed by written resolution, by-law or ordinance, as
it should have been, but by an oral motion. We suppose,
however, when this oral motion was adopted by the common
council it became a resolution or order of that body, expres
sive of its decision in regard to the treasurer's salary. This
is the common-sense view of the matter, which is fully borne
out by the authorities to_ which we were referred by the
learned attorney for the city. * * *." Green Bay v.
Brauns, 50 Wis. 204, 207.

In Meade v. Dane County, 155 Wis. 632, the court, in con
sidering action by the county board, said, page 642, that
"when an oral motion is adopted by the common council it

becomes a resolution or order of that body," and the syllabi
on this point read:

"1. The words 'ordinance or resolution' in sub. 1, sec. 39/,
Stats., which provides for a referendum review of acts of
the county board of supervisors, cover all exercise of power
by the county board which lawfully may be or is exercised
in the form of a resolution.
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"2. Oral motions when adopted by the county board be
come resolutions or orders of that body, and are within said
statute."

"* * * It is generally considered in deliberative as
semblies that the adoption of a report of a committee con
taining recommendations constitutes a sufficient declaration
of the body itself in favor of those recommendations.
*  * * Thus the motion, shown by the record in this case,
that the report of the committee be adopted, is certainly
open to the construction that by voting in favor of it the
members of the county board declared their will that the
resolution forming a part of that report should thereby be
and become the resolution of the board itself. * * *"
Bartlett v. Eau Claire Co., 112 Wis. 237, 245-246.

If the report of the budget committee shows, expressly or

by fair implication (separately, as, of course, a budget
would), the amount of taxes contemplated by such budget,
for county purposes, for county school tax, and for county
superintendent tax, I am of the opinion that the adoption of
such budget upon an oral motion is a sufficient levy under
sec. 70.62 (1), unless the provision for levy of the county

superintendent tax by "separate resolution" and by vote of
only part of the members must be more literally followed to
constitute sufficient compliance with the statute.
In State ex rel. Williams v. Sawyer Co., 140 Wis. 634, the

court had before it an optional statute establishing munici
pal courts, providing:

"The county board * * * may, by a majority of all
members-elect, adopt the provisions of this act by resolution
and upon such adoption may thereafter, in like manner and
upon a like vote, provide for a special municipal court or
courts as herein provided, * *

The provision for separate resolutions was held mandatory,
but principally upon the ground that until the adoption of

the statute was an accomplished fact the board was without

jurisdiction to provide for the court, although the specific
provision of the statute was also a ground, but, it seems to

me, only in connection with the reasons inherent in the situ

ation. It will be noted that no element of a different vote ex

isted, and also that the court held that in a single resolution

both adopting the statute and providing for the court, only
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the latter part of the resolution was void. Under the rule of
this case, a single resolution levying the county superintend
ent tax as well as the other county taxes, only the county
superintendent tax levy would be void.

But the provision for separate resolutions in sec. 70.62
(1) is solely because of the requirement for a different vote,
excluding supervisors from cities not paying a county super
intendent tax. Surely in a county without any such city, tjie
reason for a separate resolution would not exist. No more,
it seems to me, should such a provision in the general tax
levy resolution be void if the record of its adoption shows
the affirmative votes of a majority of the supervisors quali-
field to vote thereon. As suggested in State ex rel. Williams
V. Sawyer County, any member could have the question di
vided. In view of the liberal interpretation of county board
action and the serious result of the levy being void, I am of
the opinion that the provision of sec. 70.62 (1) for separate
resolutions should be held to be directory and not manda
tory, for, with the proper vote shown, every purpose of the
legislature will have been accomplished. I can see, in such
case, no reason for voiding an essential tax. Such voidance
would be the more serious because, part of the county not
being liable for the expense of the county superintendent, it
is not apparent that general county funds could be used.

*  * Whether a particular statute is mandatory or
directory does not depend upon its form, but upon the inten
tion of the legislature, to be ascertained from a considera
tion of the entire act, its nature, its object, and the conse
quences that would result from construing it one way or the
other. * * * When a particular provision of a statute
relates to some immaterial matter, as to which compliance
with the statute is a matter of convenience rather than sub
stance, or where the directions of a statute are given mere
ly With a view to the proper, orderly, and prompt conduct of
business, the provision may generally be regarded as di
rectory. When a fair interpretation of a statute, which di
rects acts or proceedings to be done in a certain way, shows
that the legislature intended a compliance with such pro
vision to be essential to the validity of the act or proceeding,
or when some antecedent and prerequisite conditions must
exist prior to the exercise of power, or must be performed
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before certain other powers can be exercised, then the
statute must be regarded as mandatory. * * 36 Cvc.
1157-1159.

"Directory statutes are such as are not of the substance of
the thing provided for." Wendel v. Durbin, 26 Wis. 390, 392.

See also Appleton v. Outagamie County, 197 Wis. 4, 9,
where the provision that the annual county levy be made at
the November meeting of the board was held directory and
not mandatory.
I am of the opinion that the legislature intended merely to

provide for the levy of the county superintendent tax by a
certain portion of the supervisors, that the method provided
is merely directory, and that when it is accomplished in an
other adequate way, the levy is valid.

Attention is called to the rule that to entitle to equitable
relief against a tax it must appear that the tax is unjust
and inequitable and not merely irregular, even though the
irregularity is such as to make the tax void. Wis. Cent. R.
Co. V. Ashland County, 81 Wis. 1, 10; Hixon et al v. Oneida
County, 82 Wis. 515, 531, et seq.; Hayes v. Douglas County,
92 Wis. 429, 440.

"* * * A failure to take a separate vote upon the dif
ferent items authorized to be recommended, constituting the
gross sum, would not make the plaintiifs' taxes inequitable
or unjust, although perhaps void at law." Hixon et al. v.
Oneida County, supra, p. 536.

The suggestion in the above quotation that failure to take
a separate vote might make the taxes "void at law," is not
authoritative, for it was not so decided. Nor do I consider it
of weight, for the suggestion was made, it seems to me,
merely to make the other point. I do not believe the court
would have held a separate vote mandatory or perhaps even
a literal requirement under the then law, sec. 430, Ann.
Stats. 1889, present sec. 40.04.

It follows from the opinion that the levy is valid, that a
tax certificate issued upon a sale of land for nonpayment of
the tax would be a valid certificate. Attention is called, how
ever, to sec. 75.22, Stats., for the taking up by the county of
invalid tax certificates, and providing (ch. 215, Laws 1897):
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4s But no sale, certificate, or conveyance shall be
deemed invalid within the meaning of this section by re^on
of any mistake or irregularity in any of the tax proceedings
not affecting the groundwork of the tax; nor shall any coun
ty be liable to pay or refpd any moneys by reason of any
such mistake or irregularity."

This provision was discussed at some length in Foster v.
Sawyer County, 197 Wis. 218. I have not given this question
thorough study because of my opinion that the levy is valid.
It is likely that if mandatory provisions of sec. 70.62 (1)
were not complied with, the irregularity would be one going
to the groundwork of the tax. However, upon the same rea
soning which leads me to the conclusion that the substance
of sec. 70.62 (1) has been met, if the budget report complied
with conditions hereinbefore stated, I am of the opinion that
no irregularity going to the groundwork of the tax exists in
the proceedings of the county board.
FMW

Appropriations and Expenditures — Charitable and Pe
nal Institutions — Counties — County board has power to
direct disbursement or to appropriate funds earned by coun
ty hospital for insane for benefit of institution.

County board has control of earnings of institution ob
tained through management and operation of county hospi
tal for insane.

January 18, 1932.

John A. Markham,

District Attorney,
Independence, Wisconsin.

You state that a matter of considerable importance in
volving the finances of the Trempealeau county hospital for
the chronic insane has arisen in your county, involving the
extent of the power of the county board over the finances of
the asylum. You state:

"It appears that at the time the county board met in No
vember, 1931, the asylum board of trustees had funds ac
cumulated largely through earnings of the institution and its
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farm, for about $26,000. It being necessary to make exten
sive repairs to the roof of the building, involving expendi
tures for repairs throughout the building of over $5,000,
the trustees applied to the county board for an allowance in
the way of credit, relieving them from the payment of the
usual rental charge of $5000, which the county board de
clined to do, and directed the trustees to use other funds set
up by the trustees for the maintenance and operation of
usual functions of the institution."

You submit the following questions:

"1. Has the county board power to direct the disburse
ment or to appropriate funds earned by the asylum institu
tion?

"2. Can the county board control and direct the earnings
of the trustees earned through the management and opera
tion of the county insane hospital?"

In answer to questions submitted concerning this matter
by this department you have submitted the following:

"* * * That for a good many years last past the Trem-
pealeau county asylum for the chronic insane, which has at
tached thereto a large farm operated under the management
and direction of the trustees, has been practically self sus
taining, and at the time of the annual meeting of the county
board, through its operating of the farm, and from compen
sation received for care of patients, had accumulated a re
serve of approximately $26,000.
"Some of these funds are, of course, receipts from the state

and all funds were deposited with the county treasurer, and
such funds have been subject to use by the trustees for de
fraying normal operating expenses of the institution.
"Now, at the time of the annual meeting of the county

board in November, they adopted a resolution to transfer
$10,000 of the asylum funds to the general fund of the coun
ty, which was done without the consent or approval of the
trustees. This is the vital question that the trustees desire
to have a legal opinion from your department. They feel
that these funds should have been kept intact for the pur
pose of the institution and in as much as they desire and
deem it necessary to make rather extensive improvements to
the main asylum building, which will involve a good deal of
expense, probably in excess of $5,000, and which improve
ments embrace a new roof, as well as extensive internal re
pairs and improvements.
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"* * * You are advised that all receipts of the insti

tution, as I have already stated, are deposited -with the coun
ty treasurer. It is true, however, that the records of the
secretary of the board of trustees of the asylum and the rec
ords of the county clerk will disclose the exact amount and
the sources thereof covering all receipts and earnings of
the asylum."

A resolution adopted by your board on the 25th day of
January, 1928 reads as follows:

"First: Be it resolved that when the balances are estab
lished as of January 1st, 1928, between the county and the
asylum and a budget entry made that said balance be fixed
at seven thousand ($7000) dollars, and that any balance in
the asylum fund revert to the county general fund as for
merly known.
"Second: That the asylum board and the operations of

said department be placed upon the following basis as of
said date, to wit: That the value of the investment of said
county be placed at $100,000 and that interest on that valu
ation be paid at the end of each calendar year to Trempea-
leau county by the said asylum board at the rate_ of five
(5%) per cent, it being understood that the county is to as
sume payment of the insurance on the buildings on said ̂ -sy-
lum property and also pay any school tax authorized to be
levied against said property.
"Further that the county pay to said asylum board, by

county order, for the care of its patients on the same basis as
is received for the care of outside patients upon the present
ation of an itemized bill for such care and that a county or
der be issued therefor to the asylum trustees, said payment
to be made annually hereafter and provided for in the budg
et expenditures each year in advance."

Answering the questions submitted by you, we will direct
your attention to sec. 46.18, subsec. (1) as amended by ch.
71, Laws 1931, which provides:

"The management of every county home, asylum for the
chronic insane, * * * established by any county whose
population is less than two hundred and fifty thousand,
shall be controlled and directed, subject to regulations ap
proved by the county board, by a board of trustees com
posed of three electors of the county, elected by ballot by the
county board. * * *"

In sec. 46.18, subsec. (6) we read the following:
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"At least once each month the trustees shall audit all
claims against the county incurred on behalf of said institu
tion, when presented to them verified under oath by the
claimant or his agent, and when allowed the president and
secretary shall certify such claims to the county clerk, who
shall thereupon issue county orders for their payment. They
may sue and defend, in the name of the county, any cause
of action involving the interest of said institution, and may
employ counsel for that purpose. All receipts on account of
said institution shall be paid into the county treasury by the
superintendent of the institution within one week after re
ceipt."

Subsec. (8) reads thus:

"The county board shall annually appropriate for opera
tion and maintenance of each such institution, in addition to
the amount appropriated for construction and improvement
of gi'oimds and buildings, a sum not less than the amount of
state aid estimated by the trustees to accrue to said institu
tion ; or such lesser sum as may be estimated by the trustees
to be necessary for operation and maintenance."

Sec. 51.08, subsec. (1), reads as follows:

"The expense of the maintenance, care and treatment of
each inmate in any state or county hospital or asylum for the
insane shall be computed at the rate of four dollars and
eighty cents per week. For each such inmate maintained at
public charge elsewhere than in the county of his legal set
tlement the whole rate shall be chargeable to the state and
one-half thereof chargeable over by the state against the
county, if any, in which such inmate has a legal settlement.
For all other such inmates maintained at public charge one-
half of said rate shall be chargeable to the state and one-
half to the county in which such inmate has a legal settle
ment. All such charges shall be adjusted as provided in sec
tion 46.10."

After careful consideration of this question, we have come
to the conclusion that the county board has control of the
finances of this institution in so far as appropriation for
that purpose is concerned. You will note that although the
control and direction is by the board of trustees, still this is
all subject to regulations approved by the county board. All
receipts of the institution are turned into the county trea
sury. This is a county institution and is controlled by the
county board except so far as the statute gives this power
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to some other functionary. It is true that the maintenance
of the inmates is paid for in part by the state at the rate of
$2.40 an inmate. This is, however, a reimbursement of the
county for expenditures actually made. The county board
is also required to appropriate for operation and mainte
nance of such institution a sum equal or less than the
amount of state aid estimated by the trustees to accrue to
said institution. This the county board is required to appro
priate and has no discretion in the matter. But funds that
are received by the institution from income from the farm
or from patients that pay is a receipt that belongs to the
county and must be paid into the county treasury as pro
vided by the statutes and is thereafter subject to the control
of the county board.
Your first question must therefore be answered in the

affirmative. The county board has power to direct the dis
bursement or to appropriate funds earned by the county
asylum institution.
Your second question is also answered in the affirmative,

as the finances of the institution are in control of the county

board except so far as they are limited by statute.
JEM

Banks and Banking — Claims of Individual Partners —
Separate claim of individual partner may be used as set-off
against claim on debt of partnership to insolvent bank.

January 19, 1982.

Thomas Herreid,

Acting Commissioner of Banking,
You submit the following facts for our consideration:
The Bank of Scandinavia, now in the process of liquida

tion under supervision of the state banking department,
holds ten notes in the amount of $986.37, endorsed by the
Rieben Brothers partnership. One of the partners had a de
posit of $641.01 which he now wishes to offset against the
claim against the partnership.
You ask whether or not this may be allowed.
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The proposed set-off offered as a separate claim of an in
dividual partner against a claim on a debt of the partner
ship to the insolvent bank is properly allowable.

At law the rule is that the claims offered as set-offs must

be mutual, and at law, without equitable consideration, the
set-off here proposed could not be allowed because of this
requirement. Wilson v. Runkle, 38 Wis. 526; Dort v. Sher
wood, 7 Wis. 446; Edmondson v. Thomasson, 112 Va. 326,
71 S. E. 536, Ann. Cas. 1913 A, 1301; Bowling Green Sav.
Bank v. Todd, 64 Barb. (N.Y.)) 146, affirmed in 52 N.Y.
489. The rule as stated in 5 A. L. R. 1541 is;

"The rule at law in the absence of a statute or a specific
agreement between the parties is that a separate claim of an
individual partner cannot be used as a set-off against a
claim on a debt of the partnership except in cases where the
individual partner is sued for the firm debt, or where a sur
viving partner is sued for the firm debt."

The rule in equity, however, is less rigid. To use the
words of 5 A, L. R. 1545:

"Though in general a court of equity follows the law,
and will not grant a set-off where in the same case it would,
not be granted at law, yet in special cases that call for equit
able relief.a court of equity will allow a set-off not allowed at
law. * * *"

In Wisconsin this rule has been applied in Seligmann v.
Heller Bros. Clothing Co., 69 Wis. 410, 34 N. W. 232; Smith
V. Dickinson, 100 Wis. 574, 76 N. W. 766; Piotrowski v.
Czerwinski, 138 Wis. 396, 120 N. W. 268. Other cases in
which the rule was stated or applied are Spinney v. Hall,
49 Ind. App. 502, 97 N. E. 571; Brewer v. Norcross, 17 N. J.
Eq. 219; Fidelity Trust, etc. Co. v. Shannahan 14 Ky. L,
Rep. Ill; Gay v. Gay, 10 Paige (N. Y.) 369; Bank v. Hem-
ingray, 34 Ohio St. 381.

And the insolvency of the plaintiff is sufficient ground for
the exercise of the jurisdiction of equity. Pendleton v. Bey
er, 94 Wis. 31, 68 N. W. 415; Seligmann v. Heller Bros.
Clothing Co., 69 Wis. 410, 34 N. W. 232; Smith v. Dickinson,
100 Wis. 574, 76 N. W. 766; Piotrowski v. Czerwinski, 138
Wis. 396, 120 N. W. 268; Spinney v. Hall, 49 Ind. App. 502,
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97 N. E. 571; Brewer v. Norcross, 17 N. J. Eq. 219; Gay v.
Gay, 10 Paige (N. Y.) 369; Bank v. Hemingray, 84 Ohio
St. 381.

In Pendleton v. Beyer, 94 Wis. 31, the court said at page
33:

"* * * And the insolvency of the party against whom
the setoff is claimed was held to be a sufficient ground for
the exercise of this jurisdiction of the court of equity in al
lowing a setoff in cases not provided for by the statute."

In Smith v. Dickinson, 100 Wis. 574, it was said at page
677:

"The doctrine may be properly stated thus: * * * or
where such first person is insolvent and has such a claim
against several, either jointly or as partners, and they, or
one or more of them, individually, have like claims against
him, whether properly the subjects of counterclaim under
the statute or not, they constitute equitable counterclaims or
setoffs so far as necessary to adjust the ultimate rights of
the parties and prevent injustice."

Under the facts you have submitted, it has been assumed
that the Bank of Scandinavia is insolvent. Under these cir

cumstances the^ individual partner of Rieben Brothers has
an equitable setoff for the amount of his deposit with the
Bank of Scandinavia, as against the claim held by the bank
against the partnership.

It may be suggested, however, that where a right to set-
offs depends upon equitable principles, it might be desirable
to secure the sanction of the circuit court before finally al
lowing such setoffs.

JWR
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Bridges and High/ways—Street Improvements — Fifty
dollars per mile given to towns and villages under ch. 22,
Laws 1931, for improvement of highways can be used for
maintenance. This is construction placed upon statutes by
highway commission, and word "improvement" should have
broad interpretation.

January 19, 1982.

Honorable John Jackson,
Assemblyman.

Under ch. 22, Laws 1981, the towns and villages get fifty
dollars per mile for the improvement of the highways in
their municipalities. The money is paid into the town, city
and village treasuries. See ch. 862, Laws 1981.
The statute (20.49, subsec. (8) ), says that this money is

given for the improvement of highways, but we think that
this word "improvement" should have a broad interpreta
tion and should include maintenance, which includes patrol
of highways. Every time you maintain a highway you im
prove it to a certain degree. This is the construction placed
upon the statute by the highway commission, which is the
administrative body, and their decision should be given
great weight.

It is not the duty of the attorney general to give opinions
to members of the legislature, individually, but we are called
upon to answer questions by citizens throughout the state,
and it is a pleasure to give an informal opinion to any mem
ber of the legislature.
JWR
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Insurance — Mortgages, Deeds, etc. — Where mortgage
clause is attached to policy of town mutual insurance com
pany, mortgagee is not liable for payment of assessment un
der sec. 202.11, subsec. (2), Stats. Requirement that notice
of default in assessment be given to mortgagee is not un
constitutional.

January 19,1932.

C. E. Shaffer, Chief Clerk,
Assembly Chamber.

You have transmitted to this office Assembly Resolution
No. 27, A., which refers to the provisions of sec. 202.11, sub-
sec. (2), Stats., and requests an opinion as follows:

"1. When a 'payable loss' clause has been attached at the
request of the mortgagee to a policy issued by a town mutual
insurance company, does the mortgagee become jointly liable
with the insured for any assessment which may be levied
under such policy?
"2. When notice is ̂ ven to the mortgagee as required by

subsection (2) of section 202.11, does the mortgagee become
liable for payment of the assessment made by the town mu
tual insurance company?
"3. If it is held that the mortgagee does not become liable

by reason of the attachment of a 'payable loss' clause to the
insurance policy which he requested, or by reason of the
statutory notice of the assessment given to him, is the re-
quiremeiit constitutional that notice of the assessment must
be given to the mortgagee?"

Sec. 202.11, subsec. (2), Stats., reads as follows:

"When any assessment shall have been completed the sec
retary shall immediately insert a notice in one or more news
papers printed in the county or counties where the corpora
tion is doing business, stating the rate per cent of the assess
ment, the time such assessment was levied, and the time
when the same becomes due. Such notice together with the
proof of the publication thereof shall be conclusive evidence
of notice of such assessment to every member. The secre
tary shall also notify every member by mail of the amount
of such assessment, and the sum due from him, and the
time when due, and to whom payment is to be made, which
time shall not be less than thirty nor more than sixty days
from the date of such notice. If the insurance is payable to
a mortgagee and the assessment thereon is not paid within
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the time specified, the secretary shall within thirty days
after the expiration of such time give like notice to the
mortgagee. Th6 mortgagee shall have twenty days from
the date of such notice to pay the assessment."

It is assumed that by "payable loss clause" is meant what
is generally referred to as a "mortgage clause." There are
several such mortgage clauses in use which vary somewhat
in form.

In an opinion rendered on July 15, 1924, XIII Op. Atty.
Gen. 370, the then attorney general, Herman L. Ekern, dis
cusses the propriety of attaching such a mortgage clause to
the policy of a town mutual insurance company, and, after
quoting the statute here under consideration, uses the fol
lowing language, p. 871:

"The rights of the mortgagee will in this respect, of
course, be governed by the provisions of the statute, and he
will be fully protected as aforesaid. There is, in my opinion,
nothing in the foregoing statute inconsistent with the use of
the so-called standard mortgage clause."

The insurance contract is between the mortgagor and the
insurance company. The interest of the mortgagee is that
of a third party, who is benefited thereby. Not being a party
to the contract, he cannot be liable for assessments made
thereunder against the mortgagor.
The rights of the mortgagee are governed by the statute

and his obligations are also referable to the statute. The
statute merely confers upon the mortgagee a right to notice
of the default of the mortgagor in the payment of an assess
ment and the right to pay the mortgagor's defaulted assess
ment within a specific time and thus continue the life of the
policy. If he does not wish the policy to be continued in
force, he is under no obligation to pay the defaulted assess
ment of the mortgagor.

Questions No. 1 and No. 2 are therefore answered in the
negative.

As above indicated, the mortgagee's interest is that of a
third party who is benefited by the contract between the in
surance company and the mortgagor. The duty of giving
notice of default to the mortgagee is a duty imposed upon
the insurance company. It relates directly to the business of
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insurance, and is obviously designed to protect the rights of
the benefited third party, that is, the mortgagee. It appears,
therefore, that the regulation is well within the power of the
legislature and does not violate any constitutional prohibi
tion.

Question No. 3 is therefore answered in the affirmative.
SB

Appropriations and Expenditures — State Purchases —
Bids — Under subsecs. (1), (2), and (3), sec. 15.33, Stats.,
all state purchases of over three thousand dollars must be
by bid, etc.; all purchases of less than three thousand dol
lars must be by procedure prescribed by executive council
and such procedure as to patented mechanical appliances of
five hundred dollars to three thousand dollars must provide
for bids; but if director of purchases believes it to best in
terest of state and executive council approves, purchases of
patented proprietary articles of whatever cost may be made
without such procedure, except that purchases of patented
or proprietary equipment must be made by bids and reason
given if lowest bid is rejected.

January 20, 1932.

Bureau op Purchases.

F. X. Ritger, Director of Purchases.

In your letter you call attention to subsecs. (1), (2) and
(3) of sec. 15.33 Stats., and ask:

"(1) May patented mechanical articles be included in the
classification of materials, supplies and equipment, 15.33
(1), the reason being that all materials, supplies and equip
ment have patentable features?
"(2) If answered in the affirmative then this section of

the statutes conflicts with 15.33 (1), which states in part
'that all materials, supplies, equipment * * * when the
estimated cost shall exceed three thousand dollars, shall be
purchased from the lowest responsible bidder, after due no
tice inviting proposals.'
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"(3) Does this section imply that when to the best inter
ests of the state, the director of purchases may purchase
patented proprietary articles when the estimated amount is
in excess of $3000 without bid but with the approval and
consent of the advisory council?
"(4) What is the interpretation of the term 'certain

patented or proprietary articles'?
"(5) Does the word 'equipment' apply to the certain

patented and proprietary articles mentioned in the first sen
tence of 15.33 (3) or does it apply to the equipment men
tioned in 15.33 (1) ?"

Subsecs. (1), (2), and (3), sec. 15.33 provide:

"(1) All materials, supplies, equipment and contractual
services except as otherwise provided herein, when the esti
mated cost thereof shall exceed three thousand dollars, shall
be purchased from the lowest responsible bidder, after due
notice inviting proposals, except that stationery and print
ing shall be let to the lowest bidder in all cases. Such notice
shall be published on at least one day in the official state
paper and the bids shall not be opened until at least seven
days from the last date of publication and ten days from the
first date of publication shall have elapsed. In addition to
such notice in the official state paper, the advisory council
may use such other methods of inviting proposals as it may
deem necessary to secure competitive bidding. The official
advertisement shall give a clear description of the article to
be purchased, the amount of the bond or check to be sub
mitted as surety with the bid and the date of public opening.
"(2) The executive council shall provide the procedure

for purchasing supplies, materials, equipment and contract
ual services when the estimated cost of same is under three
thousand dollars, providing in so far as possible for competi
tion. In the case of purchases of patented mechanical ar
ticles for over five hundred dollars, such procedure shall
provide for securing bids on similar supplies of various
standard makes of equal quality and efficiency and for pur
chases from the lowest responsible bidder.
"(3) When the director of purchases believes that it is

to the best interests of the state to purchase certain patent
ed or proprietary articles, other than printing and station
ery, he shall have power and authority to purchase said ar
ticles without the usual statutory procedure, but with the ap
proval and consent of the advisory council. All equipment
shall be purchased from the lowest and best bidder as deter
mined by the bids and a comparison of the detailed specifica
tions submitted with the bids, and after due advertisement
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as hereinbefore provided. Where the low bid or bids are re
jected, a complete written record shall be compiled and filed,
giving the reasons in full for such action."

A brief analysis of these three subsections shows that:

Subsec. (1) covers "all materials, supplies, equipment and
cohitractvxLl services" of over $3000.

Subsec. (2) covers "supplies, materials, equipment and
contractual services" of under $8000, with a special provi
sion for "patented mechanical articles" of over $500 but not
over $8000.

Subsec. (8) covers "patented or proprietary articles, oth
er than printing and stationery," but excepts "equipment"

Between "materials" and "supplies," generally, and in
particular in lien statutes, is a distinction in meaning. "Ma
terials" mean generally those things that go into a product
or structure. "Supplies" mean generally those things that
are used up incident to the work. "Equipment" means gen
erally those things required to be tised in doing the work but
not used up or going into the product or structure. South
ern Surety Co. v. Metropolitan S. Comm., 187 Wis. 206, and
cited cases; Southern Surety Co. v. Hotchkiss, 187 Wis. 227;
U. S. Rubber Co. v. Washington Eng. Co., 86 Wash. 180,149
Pac. 706, L. R. A. 1915 F, 951; Words & Phrases, under
"equipment," "materials," and "supplies."
In connection with buildings, "equipment" has been con

strued to mean "the visible, tangible furniture, fixtures, and
apparatus," in a tax exemption case, Baltimore v. St. Peter's
Academy, 50 Md. 821, 845, where it was said that it may in
clude the library, silverware, and necessary furniture. In
School Dist. V. Trust Co., (C. C. A. Ark.) 1 F. (2d) 124, it
was held that "equipment" as applied to a building is not
confined to articles of a portable nature.
Of course, as in all statutes, the meaning of these phrases

must be interpreted in the light of the context and the sub
ject matter and general purpose of the statute. No provision
of sec. 15.88 makes it necessary to distinguish between "ma
terials" and "supplies," and I think it clear that "equip
ment" refers to those things, such as furniture, machinery,
etc., that, although worn out in time, neither go into the
product nor are used up in the work.
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A special statutory provision for a part of a class for
which there is a general statutory provision prevails over
such general provision. So the provision of subsec. (3) as
to "patented or proprietary articles" prevails over the pro
visions of subsecs. (1) and (2). In other words, "when the
director of purchases believes that it is to the best interests
of the state" and the executive counsel agrees, he may pur
chase "patented or proprietary articles" of whatever cost,
and whether mechanical or not, if it be not "equipment,"
"without the usual statutory procedure."

The provisions of these three subsections of the statutes
are susceptible of a number of interpretations which, upon a
following through, produce inconsistencies of policy. For in
stance, it is not illogical to consider "patented mechanical ar
ticles" as more specific than "patented or proprietary ar
ticles," and so that the discretionary provisions of subsec.
(8) do not apply to "patented mechanical articles" covered
by subsec. (2). Added reason for this construction may be
found in the fact that the "patented mechanical" provisions
of subsec. (2) were added by an amendment to the bill
(Amdt. No. 1, A., to Bill 672, A., Session 1929), while the
other provisions were in the original bill. This, however,
leads to the inconsistency that purchases of "patented
mechanical articles" of over $8,000 may be made without
bids, while purchases of $500 to $8000 may not. By treat
ing the special provision as to "patented mechanical ar
ticles" as an exception to subsec. (2) only, and subsec. (8)
as an exception to both subsecs. (1) and (2), in their en
tirety, with the special provision as to "equipment" as an ex
ception to subsec. (8) only, all provisions are given a logical
scope, no great inconsistencies arise, and the statute pre

sents a fairly harmonious and workable scheme.

Answering your questions, seriatim:

Questions 1 and 2. "Patented mechanical articles" are
included in the terms "materials, supplies, equipment," but
are of a particular and specific class, included in the general
exception of patented materials or supplies by subsec. (8)
and the specific exception of "patented mechanical articles"
of over $500 and not over $8000 of subsec. (2).
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A purchase of "patented mechanical articles" of over
$8000 is under subsec. (1), unless they are "equipment," in
which case it is under the second part of subsec. (3), while
if they are not "equipment" they rruiy be purchased also un
der the first part of subsec. (3).
A purchase of "patented mechanical articles" of $500 to

$3000 is under the second part of subsec. (2), and if they
are "equipment," it is also under the second part of subsec.
(3), which is consistent with the second part of subsec. (2),
with the added provision for statement of reasons for rejec
tion of a low bid; while if they are not equipment, they may
be purchased also under the first part of subsec. (3).
A purchase of "patented mechanical articles" of not over

$500 is under the first part of subsec. (2), unless they are
"equipment," in which case it is under the second part of
subsec. (3), while if they are not "equipment," they may
be purchased also under the first part of subsec. (3).

Question 3. "Patented or proprietary articles" that are
not "equipment" may be taken out of subsec. (1), under the
provisions of subsec. (3).

Question 4. A patented article is, of course, one upon
which a patent has been.issued. A proprietary article is one
that is the subject of ownership in the sense that the owner
has an exclusive right to make and sell. Exclusive right is
protected from the time application for patent is made. An
inventor, at common law, without patent, may, if its nature
permit, keep his formula or process secret, and so exclude
the manufacture and sale to anyone but himself. 48 C. J. 15.
A copyright may be had for a variety of "articles," and
gives exclusive right to reproduce. 13 C. J. 1009-1038.
"Article" is a sufficiently broad term to cover any materi

al, supply, or equipment under sec. 15.33, "equipment" be
ing, of course, specifically taken out of the special provision
as to "patented or proprietary articles" by the second part
of subsec. (3).

Question 5. "Equipment" in subsec. (1) means all equip
ment. "Equipment" in subsec. (3) means equipment that is
a "patented or proprietary article," and such equipment is
under the second part of subsec. (3), while other equipment

. is under subsec. (1) or (2).
FMW
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raa;aito?i —Whether Appleton Y. M. C. A. is taxable is
question of fact. Y. M. C. A. is institution entitled to exemp
tion unless some of its property, as dormitories or cafeteria,
is used for purpose not in itself materially contributing to
its primary objects. Presumption is against exemption, and
facts must be clear and unequivocal to justify conclusion as
matter of law. More complete and accurate facts should be
obtained and decision made by assessment offcials, in light
of law as herein outlined.

January 21, 1932.

Tax Commission.

You ask the opinion of the attorney general upon whether
the Y. M. C. A. of Appleton is exempt from taxation, and
you submit a statement of facts by the Y. M. G. A., financial
reports, copy of testimony before the board of review, brief,
and other papers.

Sec. 70.11 (4), exempts from taxation, the following:

"Personal property owned * * * by any religious,
scientific, literary, or benevolent association, * ♦ *
which is used exclusively for the purposes of such associa
tion, and the real property necessary for the location and
convenience of the buildings of such association and embrac
ing the same, * * *; provided, such real or personal
property is not leased or otherwise used for pecuniary
profit; * *

In deciding a case under this statute, the court said. Cath
olic Woman*s Club v. Green Bay, 180 Wis. 102, 104-105:

"Each case depends upon its particular facts. * * *
The corporation must not only be judged by its declared ob
jects but also by what it actually does."

Your request, therefore, is for an opinion upon a question
of fact, and the most that the attorney general can do is to
advise upon the meaning of the law and the proper action
for administrative officials to take.

The Appleton Y. M. C. A. has property valued at about
$150,000, and probably has about the usual Y. M. C. A. ac
tivities and equipment, including dormitories, gymnasium,
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billiards, bowling, etc. It operates also a cafeteria. It is said
to be eighty per cent self supporting, the balance being con
tributions.

The dormitories are rented at usual rates for rooms in

the city, and its financial figures indicate a considerable
profit on the operation. None but members may occupy
rooms, but one-night and one-week memberships at twenty-
five cents and one dollar are taken,—essentially a transient
rooming privilege.

The cafeteria also shows a substantial profit. Outside cus
tom is advertised for and constitutes about half the cafeteria

business. Prices are on a level with other eating places in
the city.

Charges similar to those for the same privileges elsewhere
are made for billiards, bowling, tennis, parking, etc. Gym
nasium charges are included in membership fee, but some
revenue is derived from rental of the swimming tank to the
Woman's Club.

A free public employment office, occasional religious
services outside, classes and groups for members or non-
members, summer camps, and similar activities are con
ducted, but the budget for religious, educational, and social
activities is but $300.00 a year.

Practically no free rooms or free meals are furnished,
nor is any other direct charity carried on.

The financial statements are but statements of current in

come and disbursements, with inadequate allocation to the
different activities, and no investment or depreciation
charges aside from current interest. Few of the facts, as to
either activities or finances, are shown with desirable com
pleteness or accuracy.

Wisconsin has the "dominant purpose" rule under the
tax exemption statute hereinbefore quoted; that is, the domi
nant purpose of the institution rather than incidental or col
lateral lesser purposes, characterizes it. Green Bay Lodge
V. Green Bay, 122 Wis. 452; Baraca Club v. Madison, 167
Wis. 207; Northwestern Publishing Co. v. Milwaukee, 177
Wis. 401; Will of Roberts, 193 Wis. 415. See also National
Navy Club V. New York, 203 N. Y. S. 114, 122 Misc. Rep.
89; Commonwealth v. Lynchburg Y. M. C. A., (Va.), 80 S.
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E. Scottish Rite Bldg. Co. v. Lancaster County (Neb.),
182 N. W. 574; House of the Good Shepherd v. Board
(Neb.), 203 N. W. 632.
The purposes expressed in the charter of the Appleton

Y. M. C. A. include "sociability" "friendship" and "enter
tainment," as well as "education, morality and Christian
principles," but it is matter of common knowledge that the
social and entertainment activities of Y. M. C. A.'s that are

not directly religious, educational, or benevolent, are inci
dental to the dominant purpose to bring boys and young men
into wholesome surroundings and the circle of influence of
the institution. The Appleton Y. M. G. A. is a nonprofit cor
poration, and its prime purpose is to build character and
better Christian citizenship from the developing material in
its community. That is a truly benevolent purpose. St. Jo
seph's Hospital V. Ashland County, 96 Wis. 636.
I have no doubt, therefore, that the Appleton Y. M. C. A.

comes within the exempted institutions, viz., "any religious,
scientific, literary, or benevolent association." See V. Op.
Atty. Gen. 716; State ex rel. State Asso. of Y. M. C. A. v.
Richardson, 197 Wis. 390.

Is the personal property "used exclusively for the purpose
of such association" and the real estate not "used for pe
cuniary profit?"

Here, again, the "dominant purpose" rule prevails, not as
to the institution as a whole, but as to the use to which each
part of the property is put. If the dominant purpose of the
commercial use of the dormitories, cafeteria, billiards, bowl
ing, tennis, parking space, candy counter, swimming pool,
etc., is profit, even though such profit be used, together with
contributions and other revenue, in religious, scientific, lit
erary, educational or benevolent activities that are the real
objects of the organization, the property, nevertheless, is
not exempt from taxation. But if the dominant purpose of
the commercial use of these portions of the property is aid
by such use to the primary purposes of the organization, so
that such use is incidental to such primary purposes, the
property is exempt from taxation. Green Bay Lodge v.
Green Bay, 122 Wis. 452. Gymnastic Assoc. v. Milwaukee,
129 Wis. 429; Northwestern Publishing House v. Milwau
kee, 177 Wis. 401.
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Where social and club facilities for members at cost is
the dominant purpose of the use of the property, even
though some of the exempted objects are included, the prop
erty is not within the exemption. Green Bay Lodge v. Green
Bay, 122 Wis. 542; Baraca Club v. Madison, 167 Wis. 207.
The whole of the personal property must be "used ex

clusively for the purpose of such association," and none of
the realty may be "used for pecuniary profit." Gymnastic
Assoc. V. Milwaukee, 129 Wis. 429. An unappreciable de
parture will not affect the exemption. Northwestern Pub
lishing House V. Milwaukee, 177 Wis. 401. Nor will an in
cidental or minor use within the exempted purposes result
in the property being exempt, when the dominant use is for
nonexempt purposes. Green Bay Lodge v. Green Bay, 122
Wis. 452; Baraca Club v. Madison, 167 Wis. 207.

What aid to religious, scientific, literary, educational or
benevolent purpose are the dormitories, cafeteria, billiard
rooms, bowling alleys, tennis courts, parking space, candy
counter, swimming pool, gymnasium, etc.? Some of these
appear to be operated at substantial profit, coming in part
from transient and nonmember custom. Some are operated
for a charge, but at cost or less.

The matter of revenue, if from a use not contributing to
the exempted use except by producing funds, is treated by
the cases as excluding the property from the exemption,
without deducting overhead expenses to ascertain if, in fact,
the association profits by the ownership and use of the prop
erty. See Gymnastic Assoc. v. Milwaukee, supra.

The fact that charges are paid for the use of the facilities
of the institution does not, in itself, change either the char
acter of the institution or the character of any particular
use of any of its property. Hospital Assoc. v. Ashland Coun
ty, 96 Wis. 636; Catholic Woman's Club v. Green Bay, 180
Wis. 102.

In Commonwealth v. Lynchburg Y. M. C. A. (Va.), 80
S. E. 589, it was pointed out that the purpose of the Y. M.
C. A. is to bring boys and young men into proper surround
ings and influences, and the court said of dormitories, page
592:
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"Manifestly, a member of the association who was a lodg
er or inmate of the building would be in a better situation
to take advantage of the privileges offered by the associa
tion, and more likely to take advantage of them, other things
being equal, than a member who lodged elsewhere."

In Home of the Good Shepherd v. Board (Neb.), 203 N.
W. 632, in connection with a home for girls, a laundry was
operated at a considerable profit, but this was held incidental
to the main purpose, for the accomplishment of which it was
essential to have emplojrment and training for the girls.
In Philadelphia v. Women's Christian Association (Pa.),

17 Atl. 475, a rather extensive boarding house was conduct
ed, but a large number of free meals were furnished, the op
eration netted a substantial loss, and the case went off on
the point that the charges for board were but half regular
rates. This is not the case here, where regular rates are
charged, the public is catered to for profits solely, and a sub
stantial profit is in fact made.
In Cumberland Lodge v. Nashville, 127 Tenn. 248, 154 S.

W. 1141, the maintenance of reading rooms and lodge rooms,
and the securing of a permanent home, were held but "agen
cies for the advancement and enlargement of the two gener
al purposes," education and charity.
In Salt Lake Lodge v. Groesheck, 40 Utah 1,120 Pac. 192,

it was held that the property was "used exclusively" for
charitable purposes, and that the social uses were to pro
mote the charitable aims of the corporation, and the sale of
liquors, etc., to members was merely incidental to the use of
the building for charitable purposes.
In Lacy v. Davis, 112 la. 106, 83 N. W. 784, it was held,

inferentially, that dormitories and dining hall when in use
at the annual meetings of the society to house and feed the
members, were then being "devoted solely" to the objects of
the society.
The late Wisconsin case of Catholic Woman's Club v.

Green Bay, 180 Wis. 102, where revenue was received from
rentals to other organizations and to private dancing parties
and dancing instruction, but the property was held exempt,
casts some doubt upon whether the court would fully follow
the earlier Wisconsin cases. The opinion does not discuss the
elements necessary to exemption, as they had been devel-
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oped in the earlier cases, but the cases are cited without com
ment. The decision affirmed the trial court, and perhaps the
supreme court was aided by findings of fact. I think we
must assume that the decision did not depart from the rul
ings of the previous cases, which are the basis of this
opinion.
Whether the use of the dormitories and the cafeteria, and

particularly the cafeteria, as they are used by the Appleton
Y. M. C. A., each in itself materially contributes to the pri
mary objects of the institution are questions of fact that
should be developed by evidence more explicit than any you
have submitted. The presumption is in favor of taxability,
and the facts necessary to exemption must be clear and un
equivocal to justify a conclusion of exemption as matter of
law. I might not be deterred from such conclusion by the
dormitories, but I am deterred by the cafeteria, under the
evidence submitted. In just what way and to just what ex
tent the operation of the cafeteria contributes to the pri
mary purposes of the institution can be conjectured, but a
conclusion of compliance with the requirements of the tax
exemption statute, especially as matter of law, instead of up
on a finding of fact, must have more definite support.
I reserve opinion as to the dormitories, but, by reason of

the cafeteria, I am of the opinion that the property is not,
by the evidence submitted, shown to be exempt as matter of
law, although such evidence might possibly be sufficient to
support the necessary findings of fact made by a proper fact
finding tribunal.
The question of the applicability of the tax exemption

statute to Y. M. C. A.'s, and similar institutions that in a
measure engage in commercial activities, is one of more or
less continuous agitation throughout the state, and adminis
trative officials, it seems to me, should obtain the facts much
more completely and accurately than the evidence submitted
with your request, and exercise their best judgment in the
light of the law and its application as outlined in this
opinion.
The questions are:
1. Is the dominant purpose of the association, in its actual

operations, "religious^ scientific, literary, educational or be
nevolent," or a combination of two or more of these?
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2. Is the dominant purpose of the use to which the prop
erty or any part of it is put, in itself, to contribute to and
aid directly in the domiTiant purpose of the association?
FMW

Public Officers — Register of deeds is entitled to be sup
plied with postage stamps, envelopes and stationery for use
of his office at county expense.

January 22,1932.

Stanley A. Staidl,

District Attorney,
Appleton, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts: The county board has in the past purchased postage
stamps, envelopes and stationery for the register of deeds
of Outagamie county for the use of his office. At the last
meeting of the county board, one of the members of said
board raised the question as to whether the county may pur
chase such supplies for the register of deeds for the use of
his office. You state that the register of deeds operates
wholly on the fee system and that he receives no salary from
the county. You inquire whether the county board may pur
chase the above named supplies for the register of deeds.
Your question must be answered in the affirmative. Sec.

59.07, subsec. (7), Stats., provides in part that the county
board may:

"Prescribe the form and manner of keeping the public
records of the county in any county office and the accounts
of the several county officers; and, except in counties of a
population of two hundred fifty thousand or more, may ap
point a county purchasing agent, who need not be a member
of the county board, and make appropriations for his serv
ices. Such purchasing agent shall provide all books, sta
tionery, blanks, safes, furniture, telephone service, fuel and
lights necessary for the discharge of official business in the
offices of the county clerk, clerk of the circuit court, register
of deeds, treasurer, sheriff, and county judge. * *
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In IX Op. Atty. Gen. 599 (1920) this office ruled that the
register of deeds is entitled to be supplied with office equip
ment at county expense, whether paid by fees or on a salary
basis. This opinion held that the register of deeds on a fee
basis is entitled to office supplies, such as stationery, letter
heads, ink, pens, typewriter ribbons, and other supplies used
in his office and that "stationery" would include these arti
cles. We believe this opinion to be sound and feel that the
word "stationery" as used in the above quoted section of the
statutes is broad enough to include postage stamps, en
velopes and stationery for the use of the register of deeds in
carrjring out the duties of his office.

HHN

Cha/ritable and Penal Institutions — Jails — Public Offi
cers — Board of Control — Where proper authorities fail to
comply with order of board of control under sec. 46.17, sub-
sec. (4), Stats., with respect to improvement or replacement
of jail, such order may be enforced by court action institut
ed by attorney general at request of governor.

January 23,1982.

Board of Control.

Attention H. W. Williams, Chief Statistician.

You state that under the provisions of sec. 46.17, sub-
sec. (4), Stats., the state board of control has inspected cer
tain jails, police stations and village lockups, and issued
formal orders requiring repairs or condemning buildings for
further use as a place of detention. You state that in some
cases the authorities having charge of such institutions have
neglected or refused to comply with the directions of your
board with respect to such buildings. The question present
ed is as to what is the proper procedure to be taken to en
force compliance with the requirements of the board of con
trol in such cases.
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The statute contemplates that the board of control shall
order the necessary repair work, or the provision of a new
building. It then provides:

"* * * If within six months thereafter such work be

not commenced, or not completed within a reasonable period
thereafter, to the satisfaction of the board, it shall suspend
the allowance of any state aid for, and prohibit the use of
such building for the purposes of, said institution until said
order shall have been complied with."

No specific method of procedure is set forth. It cannot be
assumed that the legislature intended to endow the board of
control with judicial powers in such a case. Having deter
mined that the existing building is unfit for use, and having

ordered the provision of a new building or the making of re
pairs on the old building, the board of control must look to
the courts for the enforcement of this requirement.
The proper procedure, in the opinion of this department,

is for the board of control in such cases to report the facts
to the governor, with the request that the governor direct
the attorney general to institute any legal action necessary
to secure the enforcement of the requirements of the board,
pursuant to sec. 14.53 (1), Stats. Such an action would take
the form, either of a mandamus action for the purpose of
compelling the proper authorities to comply with the order,
or an injunctional action restraining the further use of the
building, pending compliance with the board's requirements.
SB
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Courts — Grand Juries — County court of Lafayette
county has authority to summon and impanel grand jury;
jurisdiction of such grand jury would be co-extensive with
and limited by jurisdiction of county court for Lafayette
county both as to territorial limits and as to character and
kinds of offenses to be investigated.

January 28,1932.

A. G. Hawley,
District Attorney,

Darlington, Wisconsin.

Your letter of January 12 reads as follows:

"I request an opinion in reference to the following mat
ters, to wit:
"Facts: The legislature of 1913, ch. 237 of the session

laws, passed an act conferring civil and criminal jurisdic
tion on the county court of Lafayette county. It appears in
this act that the county court of said county has been grant
ed jurisdiction in criminal matters in all things but murder
and manslaughter.
"Said court seems to have been given rather general and

concurrent jurisdiction with the circuit court. However,
there is no specific mention in said act of the power to con
vene a grand jury.
"Question: Under this special act of the legislature and

the general law, has the county court of Lafayette county
the power to convene a grand jury and would indictments
returned by said grand jury be valid in all cases except an
indictment for murder or manslaughter? My research in
this matter convinces me that, under the English common
law, only a court of general jurisdiction has the power to
convene a grand jury."

Ch. 237, Laws 1913, conferring civil and criminal juris
diction on the county court of Lafayette county, provides
in part that the civil jurisdiction of said court shall be con
current with and equal to the circuit court, not, however,
exceeding $25,000 and

"in all criminal cases except murder, manslaughter and
homicide; and to the amount and within the limits aforesaid
the said county court shall be a court of general jurisdiction,
with the same power and jurisdiction in all civil and crim
inal actions and proceedings, * * * and such other
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special powers as are now or may hereafter be conferred by
the statutes upon the circuit court, coming within the above
limitations, as belong to and are exercised by the circuit
court in and for said county."

Art. I, sec. 7 of the Wisconsin constitution provides as
follows:

"In all criminal prosecutions the accused shall enjoy the
right to be heard by himself and counsel; to demand the na
ture and cause of the accusation against him; to meet the
witnesses face to face; to have compulsory process to com
pel the attendance of witnesses in his behalf; and in prose
cutions by indictment, or information, to a speedy public
trial by an impartial jury of the county or district wherein
the offense shall have been committed; which county or dis
trict shall have been previously ascertained by law."

Sec. 3, ch. 128, Laws 1866, provided:

"There shall not be more than seventeen nor more than
fifteen persons sworn on any grand jury in this state, and
twelve at least of such jurors shall concur before any bill of
indictment shall be found, or presentment made by such
grand jury."

Sec. 31, ch. 137, Laws 1871, provided:

"Grand juries shall not hereafter be drawn, summoned or
required to attend at the sittings of any cowt within this
state, as provided by law, unless the judge thereof shall so
direct by writing under his hand, and filed with the clerk of
said court. * * *."

Sec. 2545, R. S. 1878, reads in part:

"Grand jurors shall not be summoned to attend the sit
tings of any court, * * *."

Sec. 5, ch. 140, Laws 1889, provided:

"Grand jurors shall be summoned to attend each term of
the circuit court, unless the judge thereof shall make and
file with the clerk, at least fifteen days before the sitting of
said court, an order in writing directing such jury not to be
summoned."

Sec. 2545, Ann. Stats. 1889, provided:

"Grand jurors shall be summoned to attend each term of
the circuit court, * * *."
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Ch. 342, Laws 1895, provided:

"No grand jurors shall be summoned to attend any term
of the circuit court unless the judge thereof shall make and
file with the clerk at least fifteen days before the sitting of
the said court, an order in writing directing such jury to be
summoned."

Sec. 2545, Stats. 1898, provided:

"Grand jurors shall not be summoned to attend the sit
tings of any court * *

In the reviser's note, 1898 (see Wisconsin Ann., 1980, p.
1021) appears the following notation:

"As written the section is restored as it was in the Re
vised Statutes of 1878 to conform to chapter 342, Laws
1895, except that it is extended to other than circuit courts,
and contains directions as to the contents of the order, if
one is made."

In Niezorawski v. State, (1907) 131 Wis. 166,174, 111 N.
W. 250, it was held that the record book containing the
grand jury list is to be deposited with the clerk of the cir
cuit court and that when a grand jury is to be drawn in an
inferior court such book should be removed to the custody
of the clerk of such inferior court. This case inferentially
recognizes the right of inferior courts to call grand juries.
The municipal court of Milwaukee county, a court with

general jurisdiction, including murder, manslaughter and
homicide, has often summoned and impaneled grand juries.
See State ex rel. Dunn v. Noyes, (1894) 87 Wis. 340, 58 N.
W. 386, 27 L. R. A. 776; Petition of Willixums, (1931) —
Wis. —, 235 N. W. 789.

It appears to be the general rule that the jurisdiction of
grand juries is co-extensive with and limited by that of the
court in which it is summoned and impaneled, and for which
it is to make inquiry. This is true both as to the territorial
limits and as to the character and kinds of offenses to be in
vestigated. 28 C. J. 764, 797; 17 Am. & Eng. Encyc. of Law,
1278; U. S, V. Hill, (1806) 26 Fed. Gas. No. 15,364,1 Brock
156; Keitler v. State, (1854) 4 Green (la.) 291, 292; Ter
ritory V. Corbett, (1877) 3 Mont. 50, 53; Commonwealth v.
Davis, (1913) 26 Pa. Dist. 958; Charge to Grand Jury,
(1901) 1 Porto Rico Fed. 397, 399.
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In view of the foregoing, we are constrained to hold that
the county court of Lafayette county has authority to sum
mon and impanel a grand jury; that the jurisdiction of such
grand jury, when summoned and impaneled, would be co
extensive with and limited by the jurisdiction of the county
court of Lafayette county; and that this would be true both
as to the territorial limits and as to the character and kinds

of offenses to be investigated.
HHN

Railroads — Passenger Crews — It is violation of sec.
192.25 (1), Stats., for railroad to require brakeman on pas
senger train consisting of more than three cars to perform
duties of baggage express agent.

January 23, 1932.

Public Service Commission.

Attention A. R. McDonald, Commissioner.

You advise that on a certain railroad at certain stations,
where formerly a custodian was employed, such custodian
meeting the passenger train and loading cream and other
baggage, the custodian service has been discontinued. In
structions have been issued requiring the train crew to load
such shipments at these stations. One of the trains so op
erating is a passenger train, consisting of more than three
cars.

You inquire whether, under the above facts, there is a vio
lation of sec. 192.25, subsec. (1), Stats.

This section of the statutes has been recently construed
by the supreme court in State v. C. & N. W. R. R. Company,
decided June 12, 1931,— Wis.—, 237 N. W. 132, in which
the court, at page 133, uses the following language:

"Section 192.25 (1), Stats., prohibits requiring the brake-
man to perform the duties of baggagemaster while on the
road, on trains of more than three cars, * *
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If a brakeman on a train consisting of more than three
cars was required to perform the duties of the baggage
master, or express agent, while on the road, as the docu
ments which you submit indicate to be the case, such a re
quirement constitutes a violation of sec. 192.25 (1), Stats.
SB

Bridges and Highways — Eminent Domain — Railroads
— Words and Phrases — Fixture —^Word "fixture," as used
in sec. 80.03, Stats., does not include railroad tracks.

January 28, 1932.

C. E. Shaffer, Chief Clerk,
Assembly,

You have transmitted Resolution No. 34, A., which re
quests an opinion in writing upon the question, whether the
term "fixture" as used in sec. 80.03, Stats., applies to a rail
road right of way and tracks.

Sec. 80.03 reads as follows:

"No public highway shall be laid out through or upon any
orchard or garden or any building or fixture used for the
purpose of trade or manufacture, when the damage caused
thereby to such orchard, garden, building or fixture, exclu
sive of the damage to the land, shall exceed three hundred
dollars. Or through or upon any building, fixture, yard or
inclosure used for educational or charitable purposes or
through or upon any other building or fixture where the
value of said building or fixture exceeds three hundred dol
lars. Or through or upon the yard or inclosure necessary to
the use or enjojonent thereof, without the consent of the
owner, or through any cemetery without the consent of the
trustees or other officers having the control or management
thereof."

26 Corpus Juris 651-652 thus defines a fixture:

"A fixture is a thing which, although originally a movable
chattel, is, by reason of its annexation to land, regarded as a
part of the land, partaking of its character and belonging,
in the ordinary case at least, to one having an estate in the
land. * * *"
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The language of sec. 80.03, above quoted, uses the word
"fixture" in connection with the word "building," which in
dicates that the legislature had in mind a definition of the
word "fixture" similar to that above quoted. In other words,
the word "fixture" as so used applies to something which is
annexed to the land in such a way as to vest the title thereof
in the owner of the land.

The rails and ties of a railroad are not fixtures in this
sense. In 11 Ruling Case Law 1080, it is stated:

*  * When a railroad has abandoned a track or has
been ejected from land on which it had good reason to think
it had acquired a right of way, it has been held that the rails
and ties cannot be claimed as fixtures by the owner of the
freehold but may be removed by the railroad company."

To this point was cited Georgia R., etc. Co. v. Haas, 127
Ga. 187, 56 S. E. 313; Illinois Cent. R. Co. v. HosJcins, 80
Miss. 730, 32 So. 150; Notes 37 Am. Dec. 517, 66 Am. Dec.
424.

The doctrine there stated has been approved by the su
preme court of Wisconsin in Raulf Co. v. Harris, 195 Wis
311.

It is the opinion of this department that the term "fix
ture," as used in sec. 80.03, Stats., does not apply to the
track of railroads consisting of ties, spikes, bolts, etc.
JWR



Opinions op the Attorney General 89

Appropriations and Expenditures — State Aid — Coun
ties — County Normal Schools — Where county normal
school board and county are named as defendants in action
and their interests are not identical, county normal school
board may employ counsel and expenses so incurred may be
paid as other operating expenses.

January 25, 1982.

James R. Durpee,
District Attorney,

Antigo, Wisconsin.

You state that the county normal school board entered into
a contract with A as principal of the normal school. The
qualification and salary of the principal were not previous
ly approved by the state superintendent. Later the person
nel of the county normal school board was changed and the
new board, being of the opinion that the contract with A
was invalid because the qualifications and salary of the prin
cipal had not been approved by the state superintendent, pro
ceeded to enter into a contract with B as principal of the
county normal school. Litigation resulted, the county normal
school board and the county being named as defendants.
You, as district attorney, represented the county and the
county normal school board employed counsel to represent
it before the circuit court and the supreme court. It is as
sumed, although it does not appear affirmatively in your let
ter, that the interests of the county normal school board and
the county were not identical.
You inquire whether under these circumstances the bill

submitted by the attorney employed by the normal school
board may be paid, and if so, whether the funds appropri
ated in sec. 20.31, subsec. (2), par. (c). Stats. 1929 (41.44
(2), Stats.), can be used for this purpose.
The supreme court in passing upon the issues in the litiga

tion in question used the following language:

*  * Section 41.87 provided among other things as

follows: 'A "County Normal School Board" is created,
which shall have charge and control of all matters pertain
ing to the organization, equipment and maintenance of such
schools.' It is not perceived how language could be broader
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in granting full power to the board. Certainly the language,
'shall have charge and control of all matters pertaining to
the organization, equipment and maintenance of such
schools,' when construed in connection with the board upon
which such authority is conferred, is amply broad, in the ab
sence of a provision specifically limiting its authority to hire
a principal, to gi'ant such power and authority. * * *"
State ex rel. Mattek v. Langlade County,—Wis.—; 236 N.
W. 125, 126.

By sec. 59.47 (1) it is the duty of the district attorney to

"Prosecute or defend ail actions, applications or motions,
civil or criminal, in the courts of his county in which the
state or county is interested or a party; and when the place
of trial is changed in any such action or proceeding to an
other county, prosecute or defend the same in such other
county."

The county normal school board is an agency of the county
and the county is undoubtedly interested in an action
brought against the county normal school board within the
meaning of the statute above quoted.

However, under the peculiar circumstances of this case,
it is our understanding that the interest of the county
normal school board and the county were not identical. Un
der these circumstances the district attorney could not prop
erly represent both the county and the county normal school
board.

The supreme court has held that the creation of an office

carries with it implied authority to bring all suits incident
to the office. It is said in School District No. 8, etc., v. Ar
nold and another, 21 Wis. 657 at page 659:

"By the express provisions of the statute, the district
board has the care and keeping of the school house and other
property belonging to the district (sec. 48, ch. 155, Laws of
1863), and as incident to the proper discharge of this duty
must be deemed to have authority to bring a suit for an in
jury to the school house. The general rule of law is stated by
Ch. J. Spencer, in Overseers of Pittstoivn v. Overseers of
Plattsburgh, 18 Johns., 406-418, that when a public office is
instituted by the legislature, an implied authority is con
ferred on the officer to bring all suits, as incident to his
office, which the proper and faithful discharge of the duties
of his office require. * *
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It appears, therefore, that if the district attorney could
not properly act in the case, it was proper for the county
normal school board to employ counsel in this proceeding
under the implied power resulting from its creation. The
employment of a principal relates directly to the mainte
nance of a county normal school. Maintenance as used in
this statute includes operation. Therefore, the expense in
curred for employing counsel was incurred in connection
with the operation of the normal school within the scope of
sec. 20.31 (2) (c) Stats. 1929 (41.44 (2), Stats.).

It is therefore the opinion of this department that reason
able attorney's fees incurred by the county normal school
board in the litigation in question may be paid by the coun
ty normal school board in the same manner and from the
same funds that other operating expenses are paid.
SB

CorporatioTis — Public Utilities — Highway commission
may not require utility to pay cost of investigation as con
dition precedent to approval or granting of permit under
86.16, Stats.

January 27, 1932.

Highway Commission.

Attention M. W. Torkelson, Acting State Highway Engineer.

You refer to sec. 86.16, Stats., which makes it the duty
of the highway commission to pass upon permits for tele
phone and electric lines on state highways in cases where
the town board either refuses to act or fails to act upon the
application of a telephone or electric company, and inquire
whether the highway commission may require such a com
pany to pay the necessary expense incurred by the commis
sion in investigating the situation as a condition precedent
to the approval of such a permit.
The statute does not authorize such a charge, and, in the

absence of specific statutory authority therefor, the highway
commission may not condition the performance of a duty im
posed upon it by statute by requiring such a payment.
SB
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Real Estate — Taxation — DescriptioTis — Sec. 70.86,
Stats., authorizing city council to adopt simplified system of
describing real estate in assessment and tax rolls is valid,
but system adopted whereby numbers only are entered as
descriptions in rolls is doubtful compliance with that section
and is of doubtful validity.

January 27, 1932.

J. E. Usher, Secretary,
Tax Commission.

You state that a certain city has adopted a so-called sim
plified system of describing real estate in its assessment and
tax rolls, as follows: Each parcel of real estate has been as
signed a number apd only this number has been entered as
the description in the rolls. In a separate book the descrip
tions are listed opposite their corresponding numbers, to
gether with the names of the taxpayers. A copy of this
separate book is filed in the register of deed's office in the
county in which the city is located.
Such system has been adopted in reliance upon the pro

visions of sec. 70.86, Stats., which was created by ch. 137,
Laws 1927, and which provides:

"The common council or other governing body of any city
in this state may at its option adopt a simplified system of
describing real estate in either the assessment roll or the
tax roll or in both the assessment roll and tax roll of such
city, and may likewise from time to time amend or change
such simplified system."

The question is presented as to the validity of the statute
and as to the validity of the system adopted in attempted
compliance therewith.

It would seem that a statute may validly authorize a sim
plified system of describing real estate in the assessment
roll or tax roll, if the descriptions authorized indicate the
real estate intended with ordinary and reasonable certainty,
but that a statute may not entirely dispense with all descrip
tions. See Murphy v. Hall, (1887) 68 Wis. 202, 208.
The instant statute does not purport to dispense with all

descriptions, nor does it purport to authorize descriptions
which will not indicate the real estate intended with or-
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dinary and reasonable certainty. The instant statute mere
ly authorizes the adoption of a simplified system of describ
ing real estate, and it clearly requires that the descriptions
employed shall appear in the rolls.

The above adopted simplified system shows only numbers
as descriptions in the rolls themselves. A mere number is
hardly a description at all, standing by itself. It is true that
in addition to the numbers appearing in the rolls there is a
separate book containing the complete descriptions opposite
their corresponding numbers and a copy of this book is re
corded in the office of the register of deeds, but, if the system
has been accurately presented to this department, no refer
ence is made in the rolls to these separate books or either of
them.

If only numbers appear as descriptions on the rolls, it
must be considered that the system is of doubtful compliance
with the authorizing statute, and of doubtful validity, on ac
count of uncertainty in the descriptions employed.

The decision of the supreme court in Murphy v. Hall,
(1887) 68 Wis. 202, seems decisive of the point herein in
volved. There a special act provided that each parcel of land
in the city of Oconto should be fully described in numerical
order in a book called the assessor's book, and should also be
known and designated in such book by numbers, thus: part
—, of lot—, of section—; that such book should be written
up annually by adding thereto or changing all descriptions
of parcels of land which had, by subdivision or otherwise,
become liable to taxation since the book was last written
up; that a map corresponding to such book should be kept as
a public record in the office of register of deeds, and should
also be written up and corrected annually; that in all the
assessment and tax rolls, and in all advertisements, certifi
cates, papers, conveyances, or proceedings for the assess
ment and collection of taxes, and proceedings founded there
on, any description by number should be held to include the
description written at length in the assessor's book, and any
conveyance describing such real estate by number should be
legal and binding in all respects as if described by metes and
bounds. Notwithstanding the act, it was held that a descrip
tion in tax certificates of land in the city of Oconto, as "Part
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5 of lot 4 of section 30, town 28 north, of range 22 east,"
without referring to the act or to any book or map made in
pursuance thereto, or to any record, plat, or description, is
so indefinite and uncertain as to be fatally defective.

In the Murphy case the court said, quoting from 68 Wis.
at 208:

"Undoubtedly a tax deed or a tax certificate must be con
strued with reference to existing statutes. In other words,
statutes may be enacted for the purpose of aiding descrip
tions in tax proceedings. But it does not necessarily follow
that such statutes may entirely dispense with all description,
or subject the same to an annual change by a city council or
its selected agencies, in conformity with a fictitious standard
or model devised to satisfy the convenience or caprice of
some official or agent. * *

And again, quoting from 68 Wis. at 211:

"* * * But to hold that every owner of real estate in
the city is bound, not only to know the provisions of the act
in question and the first fictitious designation of every part
of his land or any subdivision thereof under it, but also each
and every annual change and readjustment of the same
without any reference thereto in any such assessment, tax
roll, advertisement, certificate, paper, conveyance, or pro
ceeding for the assessment and collection of taxes against
the same, is to hold that he has constructive notice of what,
to the great mass of people, is concealed information, and
that there may be due process of law in divesting title to
land by such tax proceedings without any practical or
known opportunity for a hearing, payment, or redemption.
#  « * >»

FCS
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Architects — Words and Phrases — "Engaged in" —
Five years' experience in designing and construction of
buildings for others creates prima fade qualification for
registration, but board may require evidence of competency
of applicant to design and construct buildings not within ex
emption in interest of public safety as condition precedent
to registration.

Application must show experience as individual in design
ing or construction for others in contractual relationship
and not as employee of another. Term "engaged in" means
employment occupying time, attention and labor of person.

January 29, 1932.

J. J. Flad,

Architectural Division,
Board of Examiners of Architects and Civil

Engineers.

You have submitted two resolutions of the architectural

division of the Wisconsin board of examiners of architects

and civil engineers, as follows:

"Resolution No. 2. Resolved that the practice of design
ing and (or) supervising private houses or buildings of less
than 50,000 cubic feet contents, exempted from the opera
tion of the registration law for architects and civil engineers
(See page 8, No. 7 (f) ) does not of itself constitute evi
dence of qualification to meet the requirements of the regis
tration law (See ch. 486, Laws of 1981, page 3, 101.31 (1)
(a) (b) — (5) (a) 1,2,3,4)."

"Resolution No. 4. That in order to carry out the inten
tion of the law as outlined in the Foreword on page 15, Rules
of the Wisconsin Board of Examiners of Architects and
Civil Engineers (to protect the public against danger, and to
deal justly with individuals) the architectural division will
submit to the board for registration by exemption only those
persons who have as individuals practiced the business of
designing and supervising of buildings of more than 50,000
cubic feet contents during the five years immediately pre
ceding the passage of the present registration law."

An opinion is requested as to the validity of these resolu
tions, and also as to an interpretation of the words "en-
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gaged in" as used in sec. 101.31, subsec. (5) par. (a) 4,
Stats.

The material portions of the architect registration act, ch.
486, Laws 1981, are as follows:

Sec. 101.31 (1) (a) and (b):

"Any person practicing or offering to practice the profes
sion of architecture or the profession of civil engineering in
this state shall he required to submit evidence timt he or she
is qualified so to practice and shall be registered as herein
after provided; and it shall be unlawful for any person to
practice or to offer to practice the profession of architecture
or the profession of civil engineering in this state, or to use
in connection with his or her name or otherwise assume,
use or advertise any title or description tending to convey
the impression that he or she is an architect or a civil engi
neer with the intent to practice the profession of architec
ture or civil engineering, unless such person has been duly
registered or exempted under the provisions of this section.
"(a) The term 'architect' or the term 'civil engineer,' as

used in this section, shall mean a person who represents him
self or herself to be such an architect or such a civil en
gineer.
"(b) The practice of architecture, as covered by this sec

tion, embraces design or responsible supervision of the con
struction, enlargement or alteration of public or private
buildings, or parts thereof, to be constructed, for others."

Sec. 101.31 (5) (a) 4:

"Any person who has been engaged in the designing and
construction of buildings for others for a period of five years
or more and submits evidence thereof by exhibit not contro
verted by evidence of a lack of ability to fully protect the
welfare of the public, shall be granted registration to prac
tice architecture, providing application under this para
graph is made to the board within one year from the time
this section becomes effective."

Sec. 101.31 (5) (d):

"In cases where the evidence presented in the application
does not appear to the board to be conclusive or to warrant
the issuance of a certificate of registration, the applicant
may be required to present further evidence for the consid
eration of the board, and may also be required to pass an
oral or written examination, or both, as the board may de
termine."
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Sec. 101.31 (7) (f) :

"Nothing contained in this section shall prevent persons,
mechanics or builders from making plans and specifications
for, or supervising the erection, enlargement or alterations
of any building or part thereof which is used for a private
residence for a single family or a building for farm pur
poses or for any auxiliary building in connection with any
such residential building or farm building. Nor shall any
thing contained in this section prevent persons, firms or cor
porations, mechanics or builders from making plans and
specifications for, or supervising the erection, enlargement
or alteration of any other class of building, the dimensions
of which are not in excess of fifty thousand net usable cubic
feet. Nor shall anything contained in this section prevent
persons, firms or corporations, mechanics or builders, from
making repairs or interior alterations to buildings, which
do not affect health or safety."

The provisions of sec. 101.31 (5) (a) 4—sometimes re

ferred to as the "grandfather clause"—does not specifically
limit the experience necessary to qualify thereunder to the
designing and construction for others of buildings of the
character which, under this statute, requires registration,
namely, houses for more than one family, and buildings the
dimensions of which are in excess of 50,000 net usable cubic
feet. The submission of evidence of experience under this
section need not, therefore, include any experience of the
character last mentioned, in order to establish prima facie
qualification for registration. To this extent the language of
resolutions Nos. 2 and 4 is not in conformity with the law.

However, in sec. 101.31 (1) it is provided that any per

son practicing or offering to practice the profession of archi
tecture shall be required to submit evidence that he or she is

qualified so to practice.

Moreover, the "grandfather clause" itself contains a pro
viso to the effect that the evidence of experience submitted
may be controverted by evidence of lack of ability to fully
protect the welfare of the public.

Again, in sec. 101.31 (5) (d) it is provided, in effect, that
where the board is not satisfied that the evidence presented
in the application warrants the issuance of a certificate of

registration, the applicant may be required to present fur-
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ther evidence for the consideration of the board, and may
also be required to pass an oral or written examination, or
both, as the board may determine.

The language above referred to makes it plain that the
legislature intended to safeguard the public against the
practice of architecture by unqualified persons, and the en
tire statute should be construed with this controlling pur
pose in mind.

The board need not depend upon some private individual
to present evidence of a lack of ability to fully protect the
public welfare in controversion of the evidence submitted by
the applicant; but the board may itself in cases where in its
opinion the facts so warrant, make such inquiries and de
mand such further evidence as may be necessary. If regis
tration is granted the person so registered is entitled to
practice architecture with respect to large buildings, where
greater qualifications are necessary than those required to
safely plan one-family residences or buildings having a ca
pacity of less than 50,000 usable cubic feet. While, as above
indicated, the evidence of experience in constructing the
smaller type of buildings is prima facie evidence of the re
quisite experience, where the applicant's experience does not
show that he has been engaged in the construction of build
ings of a larger type, the board should satisfy itself that the
applicant has the qualifications which are necessary to pro
tect the public welfare in the construction of the larger type
of buildings before granting registration. The statute clear
ly contemplates that such further inquiry be made.

The individual who has not been engaged in architecture

with respect to the larger type of buildings is not adversely
affected by the law, since he can continue to practice as to
the smaller type of buildings within the exemption without
registration.

The statute contemplates the I'egistration of individuals,
and only natural persons may be registered although it is
provided that a firm, copartnership, corporation or joint
stock association may engage in the practice where a regis
tered architect is in charge, who signs all plans, sheets of
design and specifications. Therefore, the so-called "grand
father clause" applies only to those who have, as individuals,



Opinions of the Attorney General 99

been engaged in the practice of designing and constructing
buildings for others. This language implies a contractural
relationship between the individual and the person for whom
the building is constructed. It does not include the design
ing or construction of a building for one's self which is later
sold to another party, nor does it include the designing or
construction of buildings in the employ of another, where
the individual so designing or constructing is not the con
tracting party having full authority with respect thereof.
With respect to your question as to the interpretation of

the words "engaged in," as used in the so-called "grand
father clause" (sec. 101.31 (5) (a) 4), it is the opinion of
this department that the term means employment which oc
cupies the time, attention and labor of the person so en
gaged in business, and not an employment that is occasional
or irregular. See Rowe v State, 99 So. 748, 749, 19 Ala.
Apps. 602; Commonwealth V. White, 157 N. E. 597 (Mass )
SB
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Electiotis — Congressional Apportionment — Upon con
gressional apportionment act of special session taking ef
fect, ten districts created thereby are only congressional
districts in Wisconsin, and district delegates to national
conventions of various political parties are to be chosen in
ten districts thereby created instead of eleven districts pre
viously existing.
Form of ballot attached to sec. 5.24, Stats., and provi

sions of statute with reference to election of four delegates
at large and two district delegates are directory merely,
and number of delegates provided by party machinery may
be elected under statute.

February 1, 1932.

Theodore Dammann,

Secretary of State.

You inquire whether under the congressional apportion
ment act Bill No. 16, A. (ch. 28), of the present special
session of the legislature the 1932 election of delegates to
the national conventions of the various political parties will
be from the districts as they are constituted under such
new act.

The act provides ten congressional districts in lieu of the
eleven that existed under ch. 3, Stats. 1929, and further
provides that "this act shall take effect upon passage and
publication."

It seems to me obvious that upon this act of the special
session taking effect the only congressional districts that
will exist in the state of Wisconsin are those created there
by and that, therefore, the election of district delegates to
the national conventions of the various political parties
must be from the new districts.
Some apprehension has been expressed by reason of the

form of ballot to the national conventions, attached to sec.
5.24 of the statutes, carrying the line, above the names of
delegates at large, "vote for four," and the provisions of
sees. 5.22 (3) and 5.24 (6) which read respectively as
follows:

"The four candidates for delegates at large of each politi
cal party, receiving the highest number of votes, shall be
the delegates at large."
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"Whenever any elector shall vote for more than four
delegates at large his vote shall not be counted for any of
such delegates. Whenever any elector shall vote for more
than two district delegates his vote shall not be counted for
any such delegates."

This same question arose in 1924 and was the subject of
an official opinion of the attorney general j;o the secretary
of state (XIII Op. Atty. Gen. 30). In that opinion attention
was called, p. 31, to sec. 5.01 subsec. (6) Stats., which reads
as follows:

"This title shall be construed so as to give effect to the
will of the electors, if that can be ascertained from the pro
ceedings, notwithstanding informality or failure to comply
with some of its provisions."

Attention was also called to the well settled principle of
statutory construction that a statute is not to be construed

to bring about an absurd or unreasonable result or so as to

defeat the plain purpose of the legislature, the opinion
continuing, p. 32:

"In providing the method for electing the delegates at
large, the legislature merely recognized the existing number
and existing practice. The law providing for the election of
delegates at a primary clearly was designed to provide for
the election of the necessary number of delegates specified
and recognized by the party authorities. It was clearly not
designed to impose a mandatory limitation on the number
of delegates to be so elected. It is therefore, plain that the
statute is directory merely as to the number of delegates to
be so elected and that where the number of delegates at
large to be elected for the state is increased to seven by the
properly constituted authorities representing the party, the
intent of the law is that seven delegates at large shall be
elected, and that as used in subsec. (3), sec. 5.22 and in
subsec. (6), sec. 5.24, and in the form of ballot prescribed
by sec. 5.24 for the purpose of the election of delegates to
the Republican national convention under the present call,
the word 'four' should be read 'seven.' "

Following this opinion delegates were elected in accord
ance with it. This practical construction having been ac
quiesced in by the legislature strengthens the conclusions of
that opinion.
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I am of the opinion, therefore, that under the provisions
of the Wisconsin statutes for the election of delegates to
national conventions that number may be elected which is
provided for by the party machinery.
FMW

Taxation — Action of debt will lie for collection of un
paid taxes on such real property of public service corpora
tion as is subject to local assessment (sec. 74.13, Stats.),
and for collection of unpaid real property taxes on build
ings on lands under lease or permit (sec. 70.17) but, gen
erally speaking, action of debt in this state will not lie for
collection of unpaid real property taxes.

Contrary opinions in XV Op. Atty. Gen. 236 and XVII
Op. Atty. Gen. 588 are overruled.

February 1, 1932.

Glenn R. Douglas,
District Attorney,

Spooner, Wisconsin.

You enclose a working brief (which is duly appreciated)
on the question of whether an action of debt will lie for un
paid real property taxes. You cite XV Op. Atty. Gen. 236
and XVII Op. Atty. Gen. 588, wherein it was ruled that un
paid real property taxes may be collected in an action of
debt, and you ask how those opinions can be reconciled with
the statement in Nelson v. Gunderson, (1926) 139 Wis. 138,
141, where, after discussion of whether a tax is or is not a
debt, the supreme court said:

"However, an action in debt in this state will lie for taxes
on personal property only. Sec. 74.12, Stats." (Italics ours.)

The statement of the supreme court is based upon the
fact that sec. 74.12, Stats., authorizes an action of debt only
for unpaid personal property taxes; and such statement is
in conformity with what the court has previously said, to



Opinions of the Attorney General 103

the effect that a tax is not enforceable by judicial proceed
ings as a debt unless it is so provided by the legislature.
In re Door Creek D. Dist, (1920) 172 Wis. 431, 435.

Generally speaking, the statement that an action of debt
in this state will lie only for unpaid personal property taxes,
as well as the converse thereof, namely, that an action of
debt in this state will not lie for unpaid real property taxes,
is correct, but there are exceptions which will be herein
noted.

The broad rulings in XV Op. Atty. Gen. 236 and XVII
Op. Atty. Gen. 588, to the effect that unpaid real property
taxes may be collected in an action of debt, are erroneous,
in that they misconstrued the scope of the last sentence of
sec. 70.17, Stats., providing:

"The tax thereon may be enforced in the same manner
as other^ real estate taxes or by action of debt as prescribed
by section 74.12 for the collection of taxes on personal
property."

It is not necessary to quote the entire sec. 70.17, Stats.,
which relates to the general subject of against whom real
property is to be assessed. Suffice it to say that the last sen
tence thereof does not provide a general authorization of
an action of debt for unpaid real property taxes, but is
limited in its application to the cases included in the sen
tence next preceding it, which provides as follows:

"All buildings on lands under lease or permit, including
buildings located on railroad right of way or on other lands
not subject to local assessment, shall be assessed as real
estate to the owner of such buildings, if known, otherwise
as above provided."

In other words, the last sentence of sec. 70.17, Stats.,
authorizes an action of debt only for unpaid real property
taxes on buildings on lands under lease or permit. It mere
ly furnishes one of the exceptions to the general rule that
an action of debt will not lie in this state for unpaid real
property taxes.

That the last sentence of sec. 70.17, Stats., is thus limited
in its scope and application is clearly shown, not only by
the context of it and the sentence next preceding it, but
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also by the fact that both sentences (and those only) were
added to sec. 70.17, Stats., at the same time by ch. 244,
Laws 1919.

Another exception is found in sec. 74.13, Stats., which
provides to the effect that in addition to the other remedies
provided by law for the collection of taxes against real es
tate, an action of debt shall lie for unpaid taxes against the
property of any public service corporation as defined in
sec. 184.01, Stats., where such property is subject to taxa
tion like the property of individuals (meaning such real
property of a public service corporation as is subject to
local taxation).

Although none have been found in the search made in
connection herewith, it is possible that other exceptions
may be found in the statutes.
In so far as the opinions in XV Op. Atty. Gen. 236 and

XVII Op. Atty. Gen. 588 are inconsistent with the present
opinion, they are hereby overruled.
FCS

Taxation — Tax Sales — County treasurer must, under
sec. 75.61, subsec. (2), Stats., add twenty-five cent certifi
cate fee to proper proportional tax on real estate. Such
fee is included in "proper charges" under sec. 75.61 (2).

February 1, 1932.

Jens Jorgenson,
District Attorney,

Hayward, Wisconsin.

You submit for the consideration of this department,
with a request for an opinion thereon, the following state
ment of facts: The town of Spider Lake in Sawyer county
has certified to the county treasurer of Sawyer county its
findings under sec. 75.61 (2), Stats., as to the value of
property of the certain delinquent wild lands in which the
owner claimed over-assessment. Sawyer county holds the
tax certificates on such tax delinquent lands. The question
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arises as to what is meant by "proper cliarges" as in the
redemption of tax certificates. It appears that the tax cer
tificates on the above lands were issued to and are now held
by Sawyer county, which paid the twenty-five cent certifi
cate fee under sec. 75.38, Stats. The county treasurer
wishes to be advised as to whether he may waive this twen
ty-five cent certificate fee or whether such fee must be add
ed to each parcel of land under the facts stated above.

It is the opinion of this department that "proper charges,
as in the case of redemption of tax certificates," must be
construed to include the twenty-five cent certificate fee as
provided for in sec. 75.38, Stats.

Sec. 75.38, Stats., relates to fees for deeds and certificates,
and provides inter alia:

"* * * The county treasurer shall collect as fees five
cents for countersigning every certificate of redemption,
and for every certificate of sale twenty-five cents, to be paid
by the person to whom such certificate is issued, and the
sum so paid for such certificate of sale shall be added to
the sum for which such lands were sold and included in the
certificate issued, and when the lands are bid in by the coun
ty the like sum for fees shall be included in each certificate
issued on the lands so bid in."

Sec. 75.61 (2) Stats., provides:

"Whenever the county owns and holds tax certificates up
on real estate and the owner of said real estate or any per
son, firm, association, or corporation holding a valid lien
thereon shall claim the assessment of said real estate to be
greater than the value that can ordinarily be obtained
therefor at private sale, the respective town board, village
board or city council where said real estate is situated may
take proof under oath of the value of said real estate and
make a finding thereon. Upon the filing of said finding with
the county treasurer he shall accept from said owner or
lien holder the proper proportional tax on said real estate
based upon the value so found, together with the proper
charges, as in the case of redemption of tax certificates,
shall cancel said tax certificate, and shall give to said
owner or lien holder a receipt for said tax."

It is apparent from a reading of the above sections of
the statutes that the county treasurer has no discretion as
to whether or not he will waive the twenty-five cent certi-
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ficate fee paid by the county under the provisions of 75.38,
Stats., and said treasurer must include the twenty-five cent
certificate fee on each parcel of land to the proper propor
tional tax on said real estate based upon the value as certi
fied by the town board. To this amount should also be added
the delinquent advertising fee (sec. 75.07, Stats.) and the
tax deed notice fee when published (sec. 75.11 Stats.).
HHN

Public Health — Optometry — In 1927 certificate author
izing practice of optometry could not be given without ex
amination except to one who had passed examination in
another state and had practiced optometry therein for two
year. Board has discretion as to whether certificate shall
be granted in such cases. Person who is refused certificate
may not practice in Wisconsin.

February 2, 1932.

R. A. Forsythe,

District Attorney,
Hudson, Wisconsin.

You state that a charge has been made against a person

for violation of the optometry law and that it appears that
this individual in 1927 was licensed to practice optometry
in Minnesota; that in that year he took an examination un
der the Wisconsin board of examiners in optometry but that
such board refused to issue a certificate to him by reason
of his failure to receive passing grades in the subject of
anatomy-physiology. You inquire whether, under this state
of facts, the individual in question was entitled to a certifi
cate authorizing him to practice optometry in Wisconsin.

Sec. 153.05 (2), Stats. 1925, reads as follows:

"One who has been admitted to practice optometry in an
other state may be issued a certificate in the discretion of
the board, upon the payment of twenty-five dollars and the
production of a certificate showing that he has passed an
examination in such other state, and has actually practiced
there for two years."
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Your letter does not indicate that the individual in ques
tion had passed an examination in Minnesota or that he
had practiced in Minnesota for two years prior to his ap
plication. Unless he presented evidence upon these points
he was not entitled to a certificate without examination.

You will note also that the board is given discretion as
to whether a certificate will be given even when these facts
are shown.

In any event, if the board was in error in refusing to
grant a certificate in this case, the applicant had a remedy
through court action to compel the board to perform its
duty. Error on the part of the board in such a case does
not confer upon the individual the right to practice in Wis
consin without a certificate. Whether or not the action of

the board was in compliance with law, the applicant has
violated the provisions of sec. 153.07, Stats., if he has held
himself out as qualified to practice optometry in Wisconsin
without possessing a certificate of registration issued by the
Wisconsin board of examiners in optometry, and that sec
tion specifically makes it the duty of the district attorney
to prosecute for such a violation.
SB
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Corporatio7is — Criminal Laiv — Sale of Mortgaged
Property — Where individual has complete control of cor
poration he may be prosecuted personally for criminal act
of corporation in selling mortgaged property in violation of
sec. 343.69, Stats.

February 2, 1932.

Stanley A. Staidl,
District Attorney,

Appleton, Wisconsin.

You state the following facts:

"A certain Wisconsin corporation was organized in our
county with authorized capital stock of $25,000, the par
value of the stock being $100 per share. The president of
the organization owns 248 shares; his wife owns one share,
and a third person owns the other share. The president is
the manager and has full charge of the business. His wife
is the vice-president and the third person is the secretary-
treasurer.

"Shortly after the corporation was organized, it executed
a chattel mortgage on certain materials and equipment of
the corporation. The chattel mortgage was signed by the
president and the third stock holder as secretary. While
the chattel mortgage was in full force and effect, a large
share of the chattel mortgage was sold without the knowl
edge or consent of the mortgagee. This was done under the
direction of the president, the owner of the 248 shares.
The company, however, has since become insolvent, and it
was only when an action was started in circuit court for the
appointment of a receiver that it was discovered that the
personal property covered by the chattel mortgage had been
sold. The owner and holder of the chattel mortgage desired
to prosecute the president for selling the mortgaged proper
ty without the owner's consent.
"The only section which I was able to find applicable to

this situation is section 343.69 of the Wisconsin statutes,
which reads as follows:

" 'Any person having conveyed any personal property by
mortgage, who shall during the existence of the lien or title
created by such mortgage, sell * * * said property or
any part thereof, or cause the same to be done, without the
consent of the mortgagee, * * * and with the intent
to defraud, shall be punished by imprisonment in the coun
ty jail not more than six months, or by fine not exceeding
one hundred dollars.'
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"The sale of the mortgaged property was conducted un
der the name of the corporation, the money was deposited
in the name of the corporation and then withdrawn from
the corporation funds and applied to the personal account
of the owner of the 248 shares."

The situation is apparently governed by the holding of
Milbrath v. State, 138 Wis. 354. In that case there was a
prosecution for embezzlement, and the court squarely holds
that where an individual has complete control of a corpora
tion he cannot escape the responsibility of his criminal acts

by claiming that such acts were done by the corporation.
The court says, at p. 363:

"* * * Under such circumstances there is no room
for the legal fiction of separate corporate personality or for
distinction between the defendant's acts as officer of the
corporation and his acts as an independent natural person."

The Milbrath case has been cited with approval in Kralo-
vetz V. State, 191 Wis. 374, 376, and in Weber v. State, 190

Wis. 257, 263.

It is the opinion of this department that prosecution un
der sec. 343.69, Stats., is proper and that the complaint
should be drawn against the president as a natural person.
SB
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Public Health — Dentistry — Dentist whose license is re

voked for failure to annually register may not be reinstated
when more than year has elapsed after revocation. Board
is not required to revoke license for failure to annually
register, but has reasonable discretion. Neither representa
tion that one is dentist nor compensation is necessary ele
ment of practice of dentistry.

February 3, 1932.

Dr. S. F. Donovan, Secretary
Board of Dental Examiners,

Tomah, Wisconsin.

You ask opinion upon the following:

"Some time ago the dental board revoked the dental li
cense of a practicing dentist who had failed to register for
four years. This man was asked by the board to take a
regular examination so that his license might be restored.
This said man took this examination recently held and
failed.

"If the board accepted one dollar for each year the dentist
was delinquent plus the state penalty fee of ten dollars
would not that be sufficient to reinstate the dentist to
practice ?
"Does the board have to revoke the license of a dentist

who is not registering annually?
"Is it a violation of the practice of dentistry if the per

former does not represent himself to be a dentist but per
forms any operation in the mouth without fee for his
service?"

Sec. 152.06, subsec. (1), Stats., reads:

"The board may without further process, revoke the li
cense of one who for sixty days after notice in writing, sent
to his last known address, fails to annually register and pay
the fee. His license may be reinstated, in the discretion of
the board, by payment of ten dollars within one year from
revocation."

In an opinion to your board on November 26, 1929, XVIII
Op. Atty. Gen. 635, the attorney general advised that one
whose license had been revoked for failure to "annually
register and pay the fee" could not be reinstated after one
year after such revocation. The statute is clear and specific
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to this effect. If more than a year has passed since the
revocation, the board has no power to reinstate.
Under sec. 152.06 (1) the board does not have to revoke

a dentist's license for failure to "annually register and pay
the fee." The word "may" is used in the statute, and I think
this gives to the board a certain amount of discretion. Per
haps in cases where no reason of any kind existed excusing
the failure to register revocation might become a duty.
Such a question had better be definitely passed upon when it
arises, for I assume that the board will not fail to revoke
licenses where the failure is inexcusable, and that no one
would wish a license revoked where the failure is for good
reason.

Sec. 152.02 (1) reads:

"One who was engaged in the lawful practice of dentistry
in this state on September 30, 1885, may continue if he has
annually registered. No other person shall practice dentist
ry unless he is licensed and annually registered, except that
a physician or surgeon residing in this state may extract
teeth or operate upon the palate or maxillary bones, a bona
fide student, in regular attendance at a dental school may
practice under direct supervision of a teacher in the school
infirmary, and a legal practitioner of another state may
demonstrate before an incorporated dental society or school
for instruction and without pay. A person shall be deemed
to be engaged in the practice of dentistry who treats dis
eases or lesions of the human teeth or jaws or performs op
erations thereon, or inserts artificial teeth, fixtures, or ap
pliances for the restoration, regulation or improvement of
the dental organs, or who is manager, proprietor or con
ductor of a place for so doing, or who uses the word dentist,
dental surgeon, or other letters or titles which in any way
represents him as being engaged in the practice of den
tistry."

No express mention is made in this statute of any com
pensation. Is it implied?

"* * * Just as a state has a right to regulate the
practice of medicine so it has the right to determine and de
fine what constitutes the practice of medicine, * * *
But the great majority of statutes do not define specifically
what shall constitute a violation thereof; instead they use
only very general terms, usually merely prohibiting the
'practice of medicine or surgery' without a license. In the
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interpretation of such a general provision certain principles
have been worked out. Practicing medicine or surgery does
not mean continued or habitual professional acts but, as the
object of a restrictive statute is the protection of the pub
lic and as a member of the public is endangered by one act
of an unqualified practitioner, so a single act may be prac
ticing, or sporadic visits into the territory covered by the
statute and consequent professional acts. The legislature
has declared that the interests of the public demand that
incompetent persons shall not prescribe for the cure of a
disease and it is entirely immaterial that the treatment was
gratuitous, that the prescriber did not furnish the medi
cine, or even that no medicine was prescribed at all, as for
example when no treatment or a trip is advised. Unless the
practitioner is qualified he must not deal with disease or
wounds at all. Further it is not necessary that one assume
to be a physician in order to violate the statute, for anyone
treating the sick, as for example a food agent, may be
found guilty of practicing. * * *" 21 R. C. L. 368-369.

"As has been stated, various acts constitute the practice
of medicine within the meaning of the statutes when they
are done for a fee, reward, or compensation. Conversely,
most statutes forbidding the practice of medicine or den
tistry without a license or certificate are, by their terms and
the construction placed thereon, limited to practice for re
ward or compensation, at least where actual treatment or
prescription is involved; but it is otherwise as to a few
statutes, and it is also otherwise where the opening of an
office for the practice of medicine or a public announcement
of a willingness to treat the sick is involved. * * *" 48
C. J. 1079.

Sec. 147.01, (1) (a) defining "treat the sick," as used in
the basic science law, expressly specifies, "for compensa
tion"; sec. 147.19 (1) excepts from the medical practice act
"gratuitous prescribing and administering of family reme
dies" only, (See Till v. State, 172 Wis. 266), sec. 152.02 (1)
makes express exception for dental demonstration "without
pay"; and sec. 154.01 (2) prohibits the practice of chiropody
when it is "for compensation."
I am of the opinion that compensation is not a necessary

element of the practice of dentistry under the Wisconsin
statutes. I am also of the opinion that representation that
one is a dentist is not a necessary element. And persons not
"licensed and annually registered" are forbidden to practice.
FMW
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Building and Loan Associations — Commissioner of
banking has no authority to take possession of building and
loan association in voluntary liquidation. However, where
such association has conducted its business in violation of

law or violation of charter or where its affairs are in un

sound or unsafe condition due to mismanagement, such as
sociation cannot escape consequences of its acts by voting
voluntary liquidation before commissioner of banking dis
covers this state of affairs or takes action thereon. Under

these circumstances it would seem that commissioner of
banking should take possession of affairs of such association
whether before or after voluntary liquidation, even though
not expressly authorized by statutes to do so.

February 3, 1932.

Thomas Herreid,
Acting Commissioner of Banking.

You ask to be advised as to whether the commissioner

of banking may, at any time after the stockholders of a
building and loan association vote voluntary liquidation,
and said action is approved, take possession of the associa
tion as provided in sec. 215.33 and sec. 220.08, Stats.

Sec. 215.33, Stats., prescribes the conditions under which
the commissioner of banking may take possession of a
building and loan association. He may take possession un
der subsec, (1) if any association conducts its business

contrary to law, or if its affairs are in an unsound condi
tion; and under subsec. (2) if the association has violated
its charter, or is conducting its business in an unsafe or un
authorized manner, or if the association's capital is im
paired, or if the association or its officers refuse to submit
to examination, or if the association is in an unsound or un
safe condition to transact its business, and finally if the as
sociation refuses to observe orders of the banking com
missioner.

It will be observed that in the above enumeration of the

conditions under which the commissioner of banking may
take possession, the voluntary dissolution allowed under
sec. 215.36, Stats., is not mentioned and, by all fundamen
tal rules of construction of statutes, it must be held to be
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excluded by reason of the express enumeration of other con
ditions. Conroe v. Bull, 7 Wis. 408; Chain Belt Co. v. City
of Milwaukee, 151 Wis. 188, 138 N. W. 621, 42 L. R. A.

(N. S.) 899; State ex rel. Ewen v. Reisen, 164 Wis. 123, 159
N. W. 747; State ex rel. Owen v. Mclntosh, 165 Wis. 596,
162 N. W. 670.

Consequently, the banking commissioner may not take
possession of an association in voluntary liquidation. How
ever, under sec. 215.31, Stats., the commissioner may exer
cise a supervisory control over the association even though
in liquidation, although under this section he would not
take such an active part in the liquidation as he would un
der sec. 215.33. If, under such supervision, the association

refused to observe orders of the commissioner, then he
could take possession under sec. 215.33.

The practice in certain other states seems to be substan
tially the same as that which you are advised to follow here
under our statute.

Under sec. 7688, Mason's Minn, statutes, the banking de
partment is empowered to take possession of a building and
loan association under practically the same conditions as
are outlined in sec. 215.33 of our statutes. And in sec. 764,
Mason's Minn, statutes, a building and loan association is
empowered to go into voluntary liquidation subject to the

consent, "direction and control of the public examiner."
Under this statute, the court in Sjoherg v. Security Savs.
<& Loan Association. 73 Minn. 203, 75 N. W. 1116, refused
to appoint a receiver at the suit of a shareholder of a build
ing and loan association, the association being already in
voluntary liquidation under supervision of the public ex
aminer.

Ind. Stats. 1926, Burns, sec. 5097, also provides for the
voluntary liquidation of a building and loan association to
be carried out by the board of directors of such association,
with the provision that

"Proceedings for the appointment of a receiver for an as
sociation in liquidation shall not be entertained by any court
except upon the written recommendation of the auditor of
state after he has investigated its affairs pursuant to the
provisions of existing laws."
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In People v. Union Bldg. & Loan Association, 127 Cal.
400, 407, 58 P. 822, 59 P. 692, the attorney general applied
to the court for appointment of a receiver. This was re
fused, the court quoting from Havemeyer v. Superior Court,
84 Cal. 327, 365:

" 'Under our codes, the rule is not to appoint a receiver,
but to leave the whole matter of liquidation and distribution
to the exclusive control of the directors of the corporation in
office at the date of the dissolution. The appointment of a
receiver is the exception, not the rule, and is not to be made
unless some party interested, either a creditor or stockhold
er, can show that for the protection of his rights the ap
pointment of a receiver and the administration of the assets
under the control and superintendence of a court of equity
is necessary.' "

You are advised that while in general the banking com
missioner may exercise only supervisory control over a
building and loan association which is in voluntary liquida
tion, yet where such association has conducted its business
in violation of law or in violation of charter or where its

affairs are in an unsound or unsafe condition due to mis

management, such association cannot escape the conse

quences of its acts by voting voluntary liquidation before
the commissioner of banking discovers this state of affairs
or takes action thereon. Under these circumstances, it
would seem that the commissioner of banking would be

authorized to step in and take possession of the affairs of
such association, whether before or after vlountary liquida
tion.

It should be pointed out, however, that there is no express
language in the statutes authorizing the commissioner of
banking to take possession of a building and loan associa
tion under the circumstances enumerated above; in fact,
the language of the statutes would not seem to authorize
such action. It is our opinion, nevertheless, that until there
is a contrary ruling by a court on this question, the com
missioner of banking should take possession of the affairs of
such association whether before or after voluntary liquida
tion, under the above named circumstances.

HHN
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Criminal Law — Extradition papers predicated on ob
taining money under false pretenses must show that repre
sentation is as to existing fact or past event, not as to
something to take place in future.

February 3, 1932.

Honorable Philip F. La Follette,
Governor.

I have examined the annexed application for the rendi
tion of Tom Bomski, charged with the crime of obtaining
money under false pretenses in the state of Michigan and
the accompanying document.

I find that the facts and circumstances which appear by
the affidavit show that no prima facie evidence of guilt ap
pears against this party. The statute violated is sec. 218,
ch. 36 of the Public Acts of Michigan for 1931, and is simi
lar to the statute on false pretenses found in this state and
in other states. The misrepresentation was nothing but a
promise to be fulfilled in the future and there was no false
pretense by any word uttered by the defendant as appears
from the affidavit. The pretense is not a representation as
to an existing fact or past event. This is fatal to the prose
cution. 25 C. J. 590, People v. Segal, 180 Mich. 316, 146 N.
W. 644.

You are therefore advised that the extradition papers are
not in compliance with law and are disapproved.
JEM
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School Districts — Tuition — Children of school age may,
for school purposes, have residence apart from that of their
parents. Municipality in which they so reside must pay tu
ition to district high school which children attend, where
such high school is outside district in which children reside.

February 4, 1932.

Ross Bennett,

District Attwuey,

Portage, Wisconsin.

Under date of January 21 this department received from
you a request for an official opinion on the following mat
ter:

"The following briefly are the facts in the case: Two
children have been attending the high school at Fall River
and Columbus respectively. The father of these children
lives in the town of Otsego in this county. The mother is
not living and both of the children, ever since they started
to go to school, have lived with their aunt in the village of
Doylestown, and attended the first nine grades in the village
of Doylestown. The aunt has been supporting these two chil
dren. However, we understand that they have also received
some support from their father. One of the children, after
finishing her nine grades at Doylestown, attended the high
school at Fall River. The other one has been attending the
high school at Columbus."

You ask whether the village of Doylestown or the town
of Otsego should pay the amount of tuition required to be
paid to the Fall River and Columbus high schools.

Sec. 40.47, subsecs. (4) and (5), Stats., provide:

"Every high school shall be free to all persons of school
age resident in the district. The board may charge a tuition
for each nonresident pupil, and this provision for tuition
shall be available to a public high school without this state;
provided, its course of study is equivalent to Wisconsin's,
and provided it is nearer the pupil's home than is any Wis
consin high school."

"Before July in each year the school clerk shall file with
the clerk of each municipality from which any tuition pupil
was admitted, a verified claim against the municipality set
ting forth the residence, name, age, date of entrance and
the number of months attendance, during the preceding
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school year, of each person admitted from such municipali
ty, the amount of tuition which the district is entitled to for
each pupil, and the aggregate sum for tuition due the dis
trict from the municipality/"

Ordinarily the residence of a minor child is the same as
that of its father. In general, then, in the case which you
put, the children's residence would be that of the father, to
wit, the town of Otsego. However, for school purposes, a
child may have a residence apart from that of its parents.
I quote from an opinion given by this department on Octo
ber 11, 1929, in XVIII Op. Atty. Gen. 549-550:

"The right of a child to be admitted to the privileges of
the public school in a given school district is dependent upon
his residing in the district. The district may refuse ad
mission to a nonresident child. Subsec. (9), sec. 40.04,
Stats. The State ex rel. Comstock v. Joint School District,
65 Wis. 631, 637.
"While it may be the general rule that a minor child's

residence is the same as that of his parents, yet, for school
purposes, such child may have a residence other than that
of his parents. Where a child of school age is sent or goes
into a school district with the primary purpose of securing
a home, as distinguished from the primary purpose of lo
cating in such district to participate in the advantages
which the public schools therein afford, the supreme court
has held he is a resident of the district for school purposes
and entitled to admission to the public school therein. State
ex rel. School District No. 1 v. Thayer, 74 Wis. 48. See also
State ex rel. Smith v. Board of Education, 96 Wis. 95, 100."

In the Thayer case the children were placed in a home in
Waukesha while the mother resided in Milwaukee county.
The court held that inasmuch as the children were not sent
to Waukesha for the mei-e purpose of attending school, and
that such fact was incidental to their going there, and other
outside considerations induced the selection of Waukesha

for their residence and home, they could have such residence
for school purposes apart from that of their parents.
In the Smith case the court held that where a child is sent

or goes into a certain school district with the primary pur
pose of securing a home, he is entitled to the benefits of the
public school of such district free of charge. The facts which
you have submitted can result in no other conclusion than
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that the children have a residence apart from that of their
father, being placed with their aunt for the primary pur
pose of providing a home and securing proper care for
them. They would, therefore, for school purposes, have
their residence at the same place as their aunt, to wit, the
village of Doylestown, and under the above cited cases they
were entitled to the free benefit of the Doylestown public
schools.

It follows from the above discussion that the children's
residence for school purposes is in the village of Doyles
town, where they make their home. Such village, therefore,
being their residence, is liable for the payment of the tuition
required to be paid to the district high school which they at
tend.

JWR

Tuberculosis SauAitoriums — Person who has tuberculosis
in advanced stage, who has no legal settlement in this state
but has residence in village of one of counties in this state,
may be committed to county sanatorium by county judge
under sec. 50.075, Stats., as inmate whose support, main
tenance and other expenses are charge against state.

February 4, 1932.

Ross Bennett,

District Attorney,
Portage, Wisconsin.

In your letter of January 23 you say that a lady who for
merly lived in Wisconsin but has been residing in Iowa for
the last three or four years has returned to the village of
Poynette, which is in your county; that she has been there
about three weeks; that it appears that it will be necessary
to give her relief. She has an advanced case of tuberculosis
and is without funds and her parents are without funds.
An application has been made to the county judge for her
entrance to a tuberculosis sanatorium. It appears that the
woman has no legal settlement in Wisconsin.
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You inquire in what manner she may be taken care of in
a tuberculosis sanatorium.

Answering your inquiry, I refer you to sec. 50.075, Stats.,
which is the only section which is applicable and was enact
ed for the purpose, as we believe, for taking care of a case
such as you have submitted. Said section provides:

"Whenever the county chargeable with the support, main
tenance and other expenses of a person unable to pay for his
care under sections 50.03, 50.05 or 50.07 cannot be deter
mined because his legal settlement is in doubt, the total cost
of such support, maintenance and other expenses shall be a
charge against the state."

Your county judge has authority under this section to
commit this woman to a county sanatorium as a charge
against the state.

I have conferred with the secretary of the state board of
control of Wisconsin and he acquiesces in the above con
clusion.

JEM

Avpropriations and Expenditures — State Aid — School
Districts — By 1931 legislature state appropriation to com
mon schools is changed from not more than one and one-
tenth mills on state assessed valuation to amount sufficient.

February 4, 1932.
Theodore Dammann,

Secretary of State.

You call attention to the repeal by chs. 4 and 67, Laws
1981, of the state one and one-tenth mill tax for common
schools and the substitution of a tax sufficient to leave a
$2,000,000 balance in the general fund, together with re
tention of the provision that if the state tax provided is not
sufficient to make the full apportionment to common schools
the amount shall be prorated. You call attention also to
the fact that prior to 1931 the mill tax produced slightly
more than the apportionment required, but in 1931, by rea-
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son of a reduction in assessed valuation, a one and one-
tenth mill tax would not have produced sufficient to meet
the common school apportionment. You ask whether, in
view of the changes in the law and the fact that no mill
tax for common schools was levied in 1931, the appropria

tion to common schools is the equivalent of a one and one-

tenth mill tax or is an "amount sufficient."

Your question is answered by the amendment of sec.
20.25 (3) by ch. 416, Laws 1931. By that amendment the
provision for prorating is entirely stricken from the stat
utes and the appropriation is left standing at an "amount
sufficient."

FMW

Trade Regulation — Trade-marks — Statute not author
izing cancellation of registration of trade-mark, secretary

of state may not file purported cancellation nor reregister
trade-mark in name of another. Registration of trade-mark

confers no right of user or right of exclusion but serves
merely as public record, available to all, that another claims
particular trade-mark to be pre-empted.

February 4, 1932.

Theodore Dammann,

Secretary of State.

You say that a trade-mark was registered in your office
and that the registrant now desires to cancel the same, with
the purpose in mind of permitting another person to regis
ter the same. You say also that you are informed that the
original registration was an error on the part of the regis
trant, and the proceeding desired is to correct the error.
You ask whether or not you have authority to cancel the
registration upon request of the registrant.

This is the same trade-mark concerning which this de
partment rendered an opinion (XX Op. Atty. Gen. 1081),
to the effect that the statute does not permit the filing of
an assignment in your office.
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The opinion of this department in V Op. Atty. Gen. 588
covers the identical question now before us. It was there
said:

"It seems to me that the same objection lies to this sug
gestion that would lie to the registration of an assignment.
The statute does not provide for it."

If we keep well in mind the words of the court in Aveu'
arius v. Kornely, 139 Wis. 247, 269, that "the registration
does not create nor destroy rights in a trade-mark," and
that, therefore, the registration statutes are merely supple
mental to the common-law rights to a trade-mark, it be
comes fairly easy to understand that a registrant of a trade
mark has only such rights as the statute expressly grants.

The statute does not provide for cancellation of the regis
tration; therefore, there can be no cancellation.

Possibly some general remarks on the history and nature

of trade-marks may enlighten. The following features are
well established, and, for the sake of brevity, no authorities
will be cited or quoted other than Cyclopedia of Law and

Procedure.

"A trade-mark may be defined as a name, sign, symbol,
or device which is attached to goods offered for sale in the
market so as to distinguish them from similar goods, and
to identify them with a particular trader, * * 38
Cyc. 678.

"The sole office or function of a trade-mark is to indicate
the origin or otvnership of the goods to which it is affixed,
*  * 38 Cyc. 679.

trade-marks cannot exist separate and apart
from a business * * * There is no such thing as an
abstract right, or right in gross, to any particular name or
mark. The property right of the proprietor is in the pe
culiar and added function of the word or mark as an identi
fication of his goods, * * 38 Cyc. 684-685.

"Common-law trade-marks do not expire by lapse of time.
The right is limited only by the period of its use, and
ceases only with its abandonment." 38 Cyc. 687.

"Only those persons who have some connection or relation
to the goods to which the mark is applied can obtain a
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trade-mark, because the sole function of a trade-mark is to
indicate that relation, and show origin or ownership of the
goods." 38 Cyc. 688.

"A trade-mark right can be acquired only by actual use of
the word or mark * * *. Mere adoption with intent to
use in the future will not create a trade-mark." 38 Cyc. 691.

And again quoting from Avenarius v. Kornely:

*  * This exclusive right was not created by the
act of Congress, and does not depend upon it for its enforce
ment. The whole system of trade-mark property * * *
existed long anterior to that act, and have remained in full
force since its passage. The right depends upon priority of
appropriation.

Trade-mark rights do not exist separately from the goods,
are acquired solely from actual use of the mark, cannot be
assigned separately from the goods, and cease only by aban
donment. And finally, the registration statute is merely a
codification of common-law rights, and adds nothing to
them except the public record of such rights.
At common law, the right to abandon a mark existed, but

surely not the right to "cancel" it; there was then no regis
tration, and hence nothing to cancel. The statute has given
the right of registration; it has not given the right of can
cellation.

But you say that the original registration of the trade-
mai*k in question was through error. It might be in point to
ask what kind of error. If a mere clerical error, whereby
an erroneous name was inserted in the application for regis
tration, perhaps a court of equity could correct it, just as a
court of equity can and will correct such an error in any
written instrument. As to this, I express no definite opin
ion ; I merely say -perhaps the court can do it.
But if the error be, for example, that the registrant regis-

tei'ed with intent to use the mark in the future, or with in
tent to protect it for someone else's use, we have an anoma
lous situation, namely, a situation wherein he had no right
whatever to the mark under common law, and hence ac

quired absolutely nothing under the statute. Keeping in
mind the origin of his right in a trade-mark, namely, actual
use in connection with definite goods, it is difficult to see
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how such an "error" could occur as for a man to mistakenly
allege that he had adopted and used the mark in connection
with goods, the nature of the mark, the kind of goods with
which it is used, etc., all as required by the sworn applica
tion for registration.

The error, we are forced to conclude, was not one of fact
but one of law; i. e., the registrant was under a misappre
hension in assuming that he properly could register and,
probably, in assuming that he could later assign. If a court
of equity would correct such an error, it would seem that
the record would be nullified, and the page clear for regis
tration, not anew, but as an original registration by the

proper person.

But let us assume that the secretary of state does accept
and file the cancellation, even though not authorized thereto
by statute. Registration being purely a statutory matter ab
initio, it would seem that the filing of the cancellation is a
nullity and, if that be true, then the reregistration would be
a nullity, for the reason that the statute prohibits the regis
tration of any mark that "may reasonably be mistaken for
anything theretofore filed in his office." Sec. 132.09, Stats.

Bearing in mind the fact that a trade-mark must, both
at common law and under the statute, result from actual use
thereof, in connection with definite goods, it is obvious that
one who registers without having a right to such mark ac
quires nothing by the registration. Anyone truly having a
common-law right to the mark could enjoin his use thereof,
while the registrant assuredly could not enjoin the true
owner from using it. Hence, we are led to the conclusion
that the purpose of registration is not to protect anyone in
his rights to a trade-mark, but to serve as notice to the
public that certain marks are in use and have been appro
priated, thereby serving as a warning to others not to make
use of such marks. It seems to me that registration, regard
less of by whom effected, serves to protect the true owner
and no one else; and if there is no true owner, registration
does not prevent the use of the mark.

The situation when someone, either by mistake or
through fraud, registers a trade-mark to which he is not
entitled (that is, of which he is not the owner, as required



Opinions of the Attorney General 125

by sec. 132.04), is, it seems to me, similar to the case of a

person executing and recording a deed of land in which he
has no title or interest. His act may cause the owner of the
land some difficulty, but the deed is a nullity. And yet it is
of record; and there is no way of expunging the record. A
court might grant relief, and it might in the case of a
fraudulently registered trade-mark, but the record remains
none the less.

Consider the case of a trade-mark properly registered,
the use of which the owner has abandoned. At common law

the trade-mark is available for use by another; and there
is nothing in the statute, so far as I can find, that would
prevent such use. Nevertheless, the original record would
prevent the new owner and user from registering it.
I therefore advise you that, until the statute gives you

authority to accept and file cancellation, or until otherwise
directed by a court order, the secretary of state should re
fuse to accept for filing any document purporting to cancel
or abandon a registered trade-mark.
FMW

Insurance — Town Mutuals — Reinsurance —Town mu

tual insurance company may reinsure risks with authorized
fire insurance company organized under another chapter of
statutes than ch. 202.

February 4, 1932.

H. J. Mortensen,
Commissioner of Insurance.

I quote from your letter as follows:

"We have had presented to us the question as to whether
or not a town mutual fire insurance company organized un
der chapter 202 of statutes may reinsure part or all of its
risks with a fire insurance company organized under any
other chapter of the statutes than 202 and we would appre
ciate your opinion on this question.
"Section 202.07 of the statutes covers the matter of rein

surance between town mutual fire insurance companies or
ganized under chapter 202 but the statutes appear to be
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silent on the matter of town mutual fire insurance com
panies reinsuring with any other class of fire insurance
companies."

In sec. 201.01 (1), Stats, the word "company," as used in

ch. 201 is defined as including "all corporations, associa
tions, partnerships, or indviduals engaged as principals in
the business of insurance, except mutual benefit societies."

Obviously a town mutual insurance company is not a
mutual benefit society within the definition of sec. 201.01
(2), Stats., as further defined in sec. 208.01, Stats. Such a
town mutual insurance company is, therefore, a company
within this definition.

Sec. 201.27 (1), Stats, provides in part, as follows:

"Any insurance company or association authorized to
transact business in this state may, unless otherwise pro
vided by law, assume as a reinsurer the whole or any part
of the liability of any other company or association upon
such risks as it may insure direct; and may, unless other
wise provided by law, cede to and reinsure in any other
responsible company or companies, whose capital and sur
plus shall equal or exceed the minimum of capital and sur
plus required by domestic companies for the transaction of
similar business, provided such company or companies are
organized under the laws of or licensed to transact business
in some state of the United States, the whole or any part of
its liability upon risks assumed."

The provisions of sec. 202.07, to which you refer, limit
with respect to town mutual insurance companies the rein
surance of risks with other town mutual insurance com

panies.
Sees. 202.15 to 202.18, Stats., also specify the manner in

which such town mutual insurance companies may partici
pate in the organization of reinsurance mutuals and rein

sure their risks therein.

These limitations as to town mutual insurance companies
and as to mutual reinsurance companies do not, in the opin
ion of this department, operate to destroy the general ap
plication of sec. 201.27 to town mutual insurance companies.
Such companies may, therefore, lawfully reinsure their
risks with fire insurance companies organized under anoth
er chapter of the statutes.
SB
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Banks and Banking — Public Depositories — Words "any
commission, committee, board or officer thereof" as used in

chapter 34 of the statutes are construed to mean any com
mission, committee, board or officer of any governmental
subdivision of state. Under this construction clerks of

court, registers of deeds, county clerks, district attorneys,
superintendents of public institutions and other public offi
cers receiving moneys by virtue of their offices come within
provisions of chapter 34 and are bound by and receive pro
tection of said chapter.

Section 34.02 by inference gives to all governing boards
not otherwise specifically authorized so to do authority to
designate public depositories for their respective funds.

Moneys held in trust by superintendent of home for de
pendent children for benefit of wards of home are public
moneys and come within provisions and receive protection
of chapter 34.

County board constitutes governing board for clerks of
court and public depositories heretofore designated by coun
ty board are public depositories for clerks of court.

February 4, 1932.

Oliver L. O'Boyle

Corporation Counsel of Mihvaukee County,
Milwaukee, Wisconsin.

You ask whether or not moneys coming into the hands
of the clerk of the circuit court of Milwaukee county and de
posited by him come within the provisions and protection of
chapter 34 of the statutes.

I agree with you that the language of the statute is am
biguous, and I am thankful for your suggestions as to con
structions of the statute.

Subsec. (1), sec. 34.01 defines public deposits as follows:

" 'Public deposit' shall mean moneys deposited by the
state or any county, city, village, town, drainage district,
power district, school district, sewer district, or other gov
ernmental subdivision, or any commission, committee,
board or officer thereof, in any state or national bank, bank
ing institution, or trust company in this state."
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Subsec. (3) defines public depositor as follows:

" 'Public depositor' shall mean the state or any county,
city, village, town, drainage district, power district, school
district, sewer district, or other governmental subdivision
of the state, or any commission, committee, hoard or officer
thereof, which deposits any moneys in a public depository."

Governing board is defined in subsec. (4) as follows:

" 'Governing board' shall mean the county board or com
mittee designated by the county board to designate public
depositories in the case of a county, the city council in the
case of a city, the village board in the case of a village, the
town board in the case of a town, the school board in the
case of a school district, and the body of any other govern
mental subdivision of the state or commission or committee,
board or officer which under the statutes has authority to
designate the public depositories in which the moneys of
such governmental stibdivision shall be deposited."

In the definition of "public deposits" the phrase "or any
commission, committee, board or officer thereof" is set off
from the preceding phrase "or other governmental subdivi
sion" by a comma and the conjunction or which, by itself,
prevents the construction that the word officer means an
officer or "other governmental subdivision."

In the definition of "public depositor," the following
words are used: "or other governmental subdivision of the
state, or any commission, committee, board or officer there
of." Clearly, in this definition, the word officer means an
officer of any governmental subdivision of the state.

In the definition of "governing board" the words "and
the body of any other governmental subdivision of the state,
or commission or committee, board or officer" again are
used, followed in the same sentence by the words "of such
governmental subdivision." Leaving out the intervening
words, this last phrase would read "and the body of any
governmental subdivision of the state or commission or
committee, board or officer of such govern
mental subdivision."

As defined in the last sentence of sec. 34.02,

"  * * * 'public moneys' shall include all moneys
coming into the hands of such state treasurer or other
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treasurer or commission, committee, hoard or officer by
virtue of his office, without regard to the ownership of the
moneys."

Reading the above definitions together, it is clear that
the dominant purpose of the legislature was to include with
in the provisions of chapter 34 the officers of any govern
mental subdivision of the state, and the words in question
are therefore construed to mean "any commission, commit
tee, board or officer of any governmental subdivision of the
state."

Under this construction, chapter 84 includes clerks of
the court and other officers of counties, cities, villages, etc.,
and the appointive officers of other governmental subdivi
sions of the state, such as board of control, board of regents,
boards of trustees, etc.

Having this construction of the words used in the defini
tions in mind, we come to sec. 34.02, relating to liability of
treasurers, which reads as follows:

"Notwithstanding any other provision of law, the state
treasurer and the treasurer of any county, city, village,
town drainage district, power district, school district, sewer
district, or other governmental subdivision of the state, or
any commission, committee, board or officer thereof," etc.,
is relieved of liability for loss through insolvency.

The legislature having, under the above construction, in
cluded "any commission, committee, hoard or officer" of
"any governmental subdivision of the state" within the pro
visions of this chapter, and having used the words or com
mission, committee, hoard or officer in connection with the
words state treasurer or other treasurer in the definition of

public moneys in the section which relieves treasurers of li
ability, it follows that the word treasurer as used in sec.
34.02 includes commissions, committees, boards or officers
of any governmental subdivisions of the state and that each
of the above is relieved of liability to the same extent as
are treasurers.

The question arises as to whether, under the above con
struction, the commissions, committees, hoards or offi;cers of
any governmental subdivision of the state have authority
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to designate public depositories for public funds coming into
their hands.

Under subsec. (4), sec. 34.01,

" 'Governing board' shall mean * * * the body of
any other governmental subdivision of the state or com
mission or committee, board or officer which under the stat
utes has authority to designate public depositories in which
the moneys of such governmental subdivision shall be de
posited."

Sec. 34.02, entitled "Liability of Treasurers," reads

"Notwithstanding any other provision of law, the state
treasurer and the treasurer of any county, city, village,
town, drainage district, power district, school district, sev/-
er district, or other governmental subdivision of the state,
or any commission, committee, board or officer thereof, up
on depositing public moneys in any state depository or pub
lic depository as designated and limited by the state board
of deposits or the governing board, as the case may be, and
without regard to the giving, renewal or approval of a bond
or other security by such depository, is thereby relieved of
liability for any loss of public moneys which results from
the failure or insolvency of any such depository * * *."

Under the above construction, this section relieves the
described treasurers and any commission, committee, board
or officer of any governmental subdivision of the state from
liability for loss due to insolvency of banks.

County boards, school boards, city councils, town and
village boards are, by various sections of the statutes, given
authority to designate public depositories.

It is apparent that the dominant purpose of the legisla
ture was to include all public moneys within the provisions
of chapter 34. To do so, it is necessary that all governing
boards not heretofore specifically given authority to desig
nate public depositories must by chapter 34 be given such
authority.

It therefore is held that sec. 34.02, by inference, gives to
all governing boards not otherwise specifically authorized so
to do authority to designate public depositories for their
respective public funds.
The following words in subsec. (4), sec. 34.01, "which

under the statutes has authority to designate the public de-
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positories in which the money of such governmental sub
division shall be deposited," are words of definition and
neither add to nor take from express or implied powers giv
en by the following sections of chapter 84. Such words then
refer to and include the implied power to designate public
depositories given by sec. 34.02 to all governing boards not
otherwise specifically authorized so to do.
Sec. 59.74 subsec. (1) reads in part:

"The county board * * * shall annually designate
one or more banks, * * * as county depositories."

The office of clerk of the court is a constitutional office.

The county board having authority to designate county de
positories, it follows that, as to all money directed to be paid
to the clerk of the court, the county board shall designate
the clerk of the court's public depositories and that, on de
positing such public moneys in the banks heretofore desig
nated by the county board, the clerk of the court will have
complied with the provisions of and have the protection of
chapter 34 of the statutes.

Should the question arise as to what constitutes a govern
ing board in the case of the clerks of the court relative to
funds ordered by statute or by the court to be paid to the
court, it then can be determined.

It follows that moneys deposited in accordance with the
provisions of chapter 34 by any such commission, commit
tee, board or officer of any government subdivision of the
state are within the provisions and protection of chapter 34.

Clerks of the courts come within the provisions and have
the protection of chapter 34 of the statutes.

In your second question you state that the superintendent
of the home for dependent children, Milwaukee, receives
moneys of the individual wards of this home, which are kept
for them in trust awaiting their majority and you ask
whether such funds come within the provisions of chapter
34 of the statutes.

Sec. 46.21, subsec. (1), (a), reads as follows:

"In each county having a population of two hundred fifty
thousand or more a manager of county institutions shall
have charge, subject to the control and direction of a board
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of trustees as hereinafter provided, of the * * * home
for dependent children, * *

Par. (a), subsec. (3), see.'46.21 provides:

"The board of trustees shall appoint, pursuant to sections
16.31 to 16.44 inclusive, of the statutes, eight superintend
ents who shall, under the direction of the manager, have the
charge and management, respectively, of the * * * home
for dependent children * *

Subsec. (2), sec. 48.28 in part reads as follows:

"The board of trustees of such home for dependent chil
dren may place such children in suitable homes in this state
upon written contracts for family care in the same manner
as licensed child welfare agencies are authorized to do. Such
home is hereby constituted the legal guardian of all children
whose permanent care, custody and control has been trans
ferred to it as provided in subsection (7) of section 48.07,
«  if: if: >>

The board of trustees, being in charge of such home, is
then the legal guardian of such children and has authority
to receive and hold in trust money or property belonging to
the children. The superintendent of the home for dependent
children is, by statute, given full charge and management of
the home, and, as such superintendent, is the agent of the
board of trustees in relation to the care, custody and con
trol of the board's minor wards, and all moneys and proper
ty belonging to the wards, received by him, are received by
virtue of his oiRce.

Under the construction of this law given in answer to
your first question, the board of trustees comes within the
provisions of chapter 34. The board of trustees being the
legal guardian of the wards of the home and the superin
tendent being the agent of the board of trustees, all moneys
held in trust by the superintendent for such children are
public moneys and come within the provisions and have the
protection of chapter 34 of the statutes. The only step nec
essary is that the board of trustees shall by resolution desig
nate the depositories for such funds and file a certified copy
of such resolution with the state board of deposits.
JWR
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Public Officers — Sheriff — Taxation — Income Taxes —
Statute of Limitations — Warrant of county treasurer ac-
companjring delinquent income tax schedules is sufficient
process for execution.

Sheriff may demand additional affidavit in case of attach
ment or garnishment.

Sheriff is not entitled to demand bond from county.
Statute of limitations runs from date upon which return

is made on warrant of county treasurer.

February 4,1932.
Fred Risser,

District Attorney,
Madison, Wisconsin.

You refer to the collection of delinquent income taxes and
make several specific inquiries which will be stated and an
swered in order.

Q. 1. "Does the sheriff need process additional to the
general warrant accompanying the delinquent income tax
roll before he makes a levy?"

A. By sec. 71.10 (4) (d) the county treasurer is directed
to collect delinquent income taxes in the manner provided in
sec. 74.29 and 74.30, Stats.
By sec. 74.29, subsec. (2), Stats., the county treasurer is

directed to annex to a schedule of delinquent taxes a war
rant under his hand, directed to the sheriff of his county,
commanding him to collect the delinquent tax, and to make
return thereof within sixty days. The warrant so issued
may be renewed from time to time for sixty days at one
time, but not longer than one year after the date thereof.

Sec. 74.30, (1) Stats., provides that the sheriff shall pro
ceed in the same manner and with the same power to collect
the unpaid taxes specified in the schedule or warrant as he
would upon execution issued out of a court of record.
In view of the language of the statute, the warrant ac

companying the delinquent tax roll is sufficient process.

Q. 2. "Sec. 74,30 would indicate that the county treasur
er or his agent might make an additional affidavit in a case
of attachment. Does the sheriff have the right to insist be-
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fore making a levy that a separate affidavit accompany the
warrant in each case in which a levy is to be made?"

A. 2. If proceedings in garnishment or attachment are
necessary, the affidavit required by statute must be filed and
such affidavit may be made by the county treasurer or any
person in his behalf who is interested in the collection of
such tax, as provided in sec. 74.80, Stats.
The sheriff need not proceed in garnishment or attach

ment unless such an affidavit is made.

Q. 3. "The sheriff is faced with liability in the case of
an attachment. Does he have the right to demand a bond
from the county or is he obliged to make an attachment at
his peril?"

A. 3. Sec. 266.13, Stats., provides as follows:

"If in any case when an officer has a writ of attachment
against property there is any reasonable doubt as to the
ownership of the property or as to its liability so to be taken
on the writ of attachment the officer may require sufficient
security to indemnify him for attaching such property."

Where the county seeks the writ of attachment for the
collection of taxes, the sheriff, who is an officer of the coun
ty and whose duty is in such a case plainly stated in sec.
74.30, Stats., may not demand indemnity from the county.
The sheriff takes his office cum onere and must perform the
duties imposed upon him by statute at his peril. It is the
well established law of this state, however, that where a
warrant for the collection of taxes issued by competent
authority is regular on its face it affords protection to the
officer executing the same. Sprague v. Birchard, 1 Wis. 457;
McLean v. Cook, 23 Wis. 364; Power v. Kindschi, 58 Wis.
539, 541.

Q. 4. "Is it within the power of the county board to agree
to protect the sheriff by furnishing a bond in attachment
cases?"

Q. 5. "If the county board has such power, would it have
the power to furnish a blanket bond for a specific time?"

A. 4 & 5. These questions are answered by the answer to
question 3.
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Q. 6. "From and after what date does the statute of lim
itations begin to run on income taxes and after how long a
time is further action barred?"

A. 6. In sec. 74.80 (2) it is provided,

"In case any of such taxes shall be returned unpaid in
whole or in part the said treasurer may, at any time within
s^ years thereafter, bring an action or actions in the name
of his county to recover such unpaid taxes and the costs
and charges thereon against the persons or corporation
charged therewith in any court of competent jurisdiction;

This language obviously refers to the date of the return
made by the sheriff upon the warrant of the county treasur
er, which may be at any date within one year from the origi
nal issue, provision for the extension or renewal of the war
rant being made in sec. 74.29 (2), Stats.
SB

Taxation — Illegal taxes collected prior to division of
town should be charged back to both towns in proportion to
valuation of taxable property at time of division.

February 5, 1932.

Edmund H. Drager,
District Attorney,

Eagle River, Wisconsin.

Your request for an opinion is quoted as follows:

"I have a matter with reference to the charging back of
illegal taxes to towns. The question is this: The town of A.
has been legally incorporated and existing from about 1900
until 1927 composed of about four townships. In 1927 by
legislative act a township was detached and created into the
town of B. From 1922 until 1927 several parcels of land
were illegally assessed, that is, they were improperly de
scribed and no such lands were in existence. These lands
were returned delinquent to the county treasurer and the
town of Flambeau or A. received credit for such delinquent
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taxes. In 1931 it was discovered that these taxes were il
legal. These parcels of land which were illegally taxed are
located in the town of B, formerly a part of the town of A.
The illegal taxes have now been charged back by the county
treasurer to the town of B on the ground that they are now
located in the town of B, although they were returned de
linquent by the orginal town of A prior to the time that B
was detached from the town of A.
"Is the county treasurer correct in charging all of the il

legal taxes back to the town of B or should all of the taxes
be charged back to the town of A, or should they be pro
rated between both towns in accordance with the valuations
as of the time when the property was assessed and placed
on the roll illegally."

The illegal taxes in question constituted a liability of the
town of Flambeau, which accrued prior to the division of
the town in 1927. The division of the town was effected by
ch. 118, laws of 1927, sec. 6 of which reads as follows:

"The assets and liabilities of the said town of Flambeau
shall be apportioned to the said town of Spider Lake pro
rata in proportion as the valuation of all the taxable prop
erties detached from said town bears to the whole of the
assessed valuation of said town according to the assessment
roll for the year 1926."

It is the opinion of this department that the illegal taxes
in question should be charged back to the town of Flambeau
and the new town of Spider Lake in the manner indicated
in the section of the act above quoted. In other words, on
the basis of the division settlement between the two towns.

SB
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Intoxicating Liquors — Public Health — Osteopathy —
Person licensed to practice osteopathy and surgery may
prescribe or use intoxicating liquor in surgical cases.

February 5, 1982.

Dr. Robert E. Flynn, Secretary,

Board of Medical Examiners,

La Crosse, Wisconsin.

You inquire whether a person who is licensed to prac
tice osteopathy and surgery in Wisconsin may prescribe
and use intoxicating liquor in surgery cases wthout violat
ing the laws of this state. Briefs have been submitted upon
both sides of the question.

This department has held that an osteopath is not en
titled to practice medicine unless he is also licensed to prac
tice medicine and surgery. X Op. Atty. Gen. 837, XIV Op.
Atty. Gen. 231.

In an opinion found in XII Op. Atty. Gen. 160, however,
it is said:

"In licensing persons to practice both osteopathy and sur
gery, it must be held that the intent of the legislature was
to bestow upon such parties the right to practice surgery
in addition to osteopathy, and to use every drug or. instru
ment that is necessary to successfully practice modern sur-

It necessarily follows that a person who is licensed to
practice osteopathy and surgery may prescribe and use in
toxicating liquor in surgical cases if such use is necessary
as a part of the surgical treatment.

Applicants for the license to practice osteopathy and
surgery are given the same examination in surgery re
quired of those applying for the license to practice medicine
and surgery. Information has been submitted showing that
surgery as taught in osteopathic colleges includes the use of
narcotics and stimulants including intoxicating liquors in
surgical cases, and that persons licensed to practice osteo
pathy and surgery are in fact performing major operations
which would not be practicable without the use of narcotics
or stimulants.
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It is true that the educational qualifications required of
those licensed to practice osteopathy and surgery are some
what less comprehensive than those required of applicants
for the license to practice medicine and surgery in that re
spect. However, the license is to practice osteopathy and
surgery not osteopathic surgery. As pointed out in State
ex rel. Pollard v. Board of Medical Examiners, 172 Wis.
317,328:

"* * * those licensed to practice 'osteopathy and sur
gery' should have qualifications in the subject of surgery
equal to those licensed to practice 'medicine and surgery.' "

The additional educational requirement is said to have been,
in the legislative mind, "not an essential requirement for
those proposing to practice either osteopathy or surgery,"
p. 324.

After careful study and consultation, it is the opinion of
this department that persons licensed to practice osteopathy
and surgery may lawfully use and prescribe intoxicating
liquors in direct connection with the performance by them
of surgical operations when in their opinion such use is nec
essary as a part of the surgical treatment.
SB
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Mortgage, Deeds, etc.— Chattel Mortgages — Conditional
Sales Contracts — Sec. 241.11, as amended by eh. 291, Laws
1981, is not clear as to termination date of chattel mort
gages filed prior to January 1, 1932. Safest course is to file
affidavit of renewal pursuant to sec. 241.11, Stats. 1929, and
annually thereafter in accordance with sec. 241.11 as
amended.

When chattel mortgage or contract is satisfied register of
deeds retains original document on file until its destruction
is authorized, pursuant to subsec. (14), sec. 59.51, Stats.,
as enacted by ch. 255, Laws 1931.
Mortgage or conditional sales contract once filed with

register of deeds cannot be withdrawn. If withdrawn with
permission of register of deeds it is so withdrawn as matter
of favor and has no judicial sanction.
In view of ambiguity of filing statutes, safest procedure

in filing of chattel mortgages and conditional sales contracts
is to file original documents.

Register of deeds should accept for filing documents that
comply with minimum requirements of statutes.

February 5, 1932.

Fred Risser,
District Attorney,

Madison, Wisconsin.
Attention Carl Christianson, Assistant.

This department, under date of January 4, received a re
quest from you for the following information:

"1. Will the expiration date on chattel mortgages filed
previously to January 1, 1932 be automatically extended
one year under the new law?
"2. When a chattel mortgage or contract is satisfied, does

the register of deeds retain the original document on file or
withdraw it and return to the party satisfying?
"3. May the mortgagee or the owner of a conditional

sales contract or their assi^ors withdraw the mortgage or
the contract from the register of deeds at any time after
filing?
"4. Does the original mortgage have to be filed or can

a copy be filed?
"5. Must the register of deeds accept a copy of a chattel

mortgage for registry when presented?"
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The answer to your first question is as follows:
Sec. 241.11, Stats. 1929, provides, in part, as follows:

"Every such mortgage shall cease to be valid, as against
the creditors of the person making the same or subsequent
purchasers or mortgagees in good faith, after the expira
tion of two years from the filing of the same or a copy
thereof, unless * * * the mortgagee, * * * shall
make and annex to the instrument or copy on file *
an affidavit * *

Sec. 241.12, Stats. 1929, provides:

"The effect of any such affidavit shall not continue be
yond two years from the time when such mortgage
would otherwise cease to be valid as against subsequent
purchasers or mortgagees in good faith; but within thirty
days next preceding the time when any such mortgage
would otherwise cease to be valid as aforesaid a similar
affidavit may be filed and annexed as provided in section
241.11 and with like effect."

Sec. 241.11, as amended by ch. 291, Laws 1931, provides:

"Every such mortgage shall cease to be valid, as against
the creditors of the person making the same or subsequent
purchasers or mortgages in good faith, after the expira
tion of three years from the filing of the same or a copy
thereof. The validity of the filing may in each case be ex
tended for successive additional periods of one year from the
date of filing the affidavit, by filing with the register of
deeds an affidavit within thirty days next preceding the ex
piration of each period, setting forth the interest which
the mortgagee has by virtue of such mortgage in the prop
erty therein mentioned. Such affidavit shall be filed and
entered in the same manner as a chattel mortgage filed and
entered for the first time, and the register of deeds shall be
entitled to a like fee as upon the original filing."

Under sec. 241.11, Stats. 1929, the mortgage was valid
for two years and under the new law this period is extended
to three years.

Under sees. 241.11 and 241.12, Stats. 1929, an affidavit of
renewal was effective for two years. Under the new law

such affidavit is effective for one year only.
It will be noted that this amendment effects a total

change in the law as to the length of time the filing of a
mortgage or affidavit will be effective.
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The legislature has not clearly expressed its intent in re
gard to mortgages which were on file at the time of the
passage of the act and for this reason the safest procedure
would be to file an affidavit at the usual time, pursuant to
sec. 241.11, Stats. 1929, and annually thereafter in accord
ance with sec. 241.11 as amended by ch. 291, Laws 1931.
In this way the requirements of both the 1929 law and the
1981 law will be met.

The answer to your second question is as follows:

THfe register of deeds must retain the original document
on file when such document is satisfied. Sec. 241.17, Stats.
1929, provided for the removal of a mortgage, when satis
fied, from the files of the register of deeds. Sec. 241.17, as
amended by ch. 291, Laws 1931, does not include this provi
sion for removal. The amendment is a re-enactment of the

old section 241.17, and therefore, under the rules of statu
tory construction, those words or phrases which have been
omitted must be considered as repealed.

The intention of the legislature in passing an amendatory
act has to be determined from the language of the act and
from other acts passed at or about the same time, and from
all of the circumstances of the case. Stsde ex rel. Board of
Regents v. Donald, 163 Wis. 145. Reading the amended sec
tion, 241.17, as amended by ch. 291, Laws 1931, together
with subsec. (14) of sec. 59.51, which is enacted by ch.
255, Laws 1931, and which latter subsection provides for a
method of destruction of obsolete documents in the register
of deeds' office antidating seven years, it clearly appears
that the legislature contemplated a retention by the register
of deeds of chattel mortgages, conditional sales contracts
and other like documents, after they had been satisfied.

It must be kept in mind that, under the old law, these
documents were filed in the office of the city clerks and that
very often these files were inadequate, poorly kept and in a
confused state. Due to this confusion, it was necessary to
remove mortgages and the like from the files, when satis
fied, in order to clarify the clerks' records, as such satisfac
tions were oftentimes not recorded or were improperly in
dexed. With the filing and the proper indexing in the regis
ter of deeds' office, this confusion and inadequate filing has
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been eliminated, and there is, therefore, now no reason for
removing such documents when satisfied. On the contrary,
there is every reason for retaining them in the files, as they
are public records open to the inspection of all persons and
their retention is a protection against fraud and misrepre
sentation.

In answer to your third question, our opinion is that a
mortgage or conditional sales contract, when once filed with
the register of deeds, cannot be withdrawn. This is clear in
the light of the above answer to your second question, in
which we are of the opinion that such document cannot be
removed, even when satisfied.
The following quotations are in keeping with our opinion

as above expressed:

"Filing consists of the delivery of a paper to a proper
office to be placed or kept on file, the word 'filing' carrying
with it the idea of permanent preservation of the paper so
delivered and received that it may become part of the public
record." 53 C. J. 607, and cases cited.

"It has heen stated that private individuals have no right
to remove public records or papers from the office or ffies
where they belong, that if the recording officer chooses to
allow individuals to do so, rather than require them to pro
cure copies, he does so as a matter of mere favor and not
of right; and that such practice cannot be given judicial
sanction." 53 C. J. 623.

In Sternherger v. McSween, 14 S. C. 35, it was held, pp.
42-43:

"Again, it is argued that filing a paper in the clerk's
office does not necessarily convey the idea that it is to re
main there, but that it may be marked filed and taken out
of the office; and this view, it is urged, is supported by the
prevalent practice in this state, to take papers from the
clerk's office after they have been marked filed therein.
There is no evidence in this case of any such custom, and
if we were to assume its existence, we do not feel at liberty
to give it judicial sanction. When papers are placed on file
in a public office, they become public records, open to the in
spection of the public, under proper regulations; but if pri
vate individuals are at liberty to remove them whenever
they see fit, they necessarily lose their character as public
records. They are in the custody of the officer in whose of
fice they are filed, and he is responsible for them. ,Jf he
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chooses to allow individuals to remove the originals rather
than to require them to procure copies, that is a matter of
mere favor and not of right, and while we may not feel
called upon to volunteer a condemnation of such a practice,
we certainly cannot be expected to give it judicial sanction.
As is said in 1 Bouv. Law Diet, 524: *A paper is said to be
filed when it is delivered to the proper officer and by him
received to he kept on file.' In addition to this the proper
office of an index is to afford a ready means of finding some
thing else which contains the information desired, and if
that something else is not in the office where the index is
kept, it would not serve the purpose for which it is in
tended. * * *"

Our opinion conforms with the expression of the court as
above quoted.

Further considering the wording of the various statutes
involved, sec. 241.10, subsec. (2), Stats. 1929, provides in
part:

"* * * and shall keep the same in his file in regular
and orderly file for the inspection of all persons, * *

Sec. 241.10, subsec. (2), as amended by ch. 291, Laws
1931, retains this provision, merely striking out the words
"in regular and orderly file," substituting for those words
the provisions of subsec. (12) of sec. 59.51, as enacted by
ch. 255, Laws 1931. This latter subsection repeats the
phrase, "shall keep" in relating to the file documents. Read
ing the above cited sections, together with subsec. (14),
sec. 59.51, as enacted by ch. 255, Laws 1931, the intention
of the legislature is clearly implied that such records and
documents should be kept until their destruction is author
ized by the county board, pursuant to the provisions of the
latter subsection.

In answer to your fourth question, I call your attention
to an opinion in XX Op. Atty. Gen. 74, which portrays
the difficulties encountered in complying with sec. 241.10,

Stats. 1929.

In view of the ambiguity in the statute as it then stood,
it is clear that the legislative intent in amending the section
was to clarify it. In attempting to so clarify section 241.10,
the amendatory act omits the words "authenticated copy."
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Sec. 241.10, subsecs. (1) and (3), as amended by ch. 291,
Laws 1981, provides for a filing of duplicate originals or cop
ies of mortgages in the event that property which is cov
ered by a mortgage is situated in different counties, pro
viding that such copies may be filed in all counties in which
any of the property described is situated. Prior to the en
actment of the law requiring chattel mortgages to be filed
with the register of deeds, the law permitted the filing of a
copy with the local clerk. How far this has been changed
by the register of deeds filing law has never been made
clear. (See opinion XX Op. Atty. Gen. 74.)
The legislature has again failed to clarify its intent. The

law omits the words "authenticated copy," but sec. 241.11
as amended by ch. 291, Laws 1931, retains the words "or
copy thereof" in referring to the length of time the filing
of a chattel mortgage shall be valid.
In view of the ambiguity of the law as it now stands, and

the lack of court decisions on the point, it is our opinion
that the safest procedure would be to file the original docu
ment.

In answer to your fifth question I quote from the opinion

of this department, in XX Op. Atty. Gen. 74, at p. 78, which
opinion is hereby affirmed:

"I am, however, of the opinion that, in view of the am
biguity of the statutes, the register of deeds should accept
for filing and file documents presented for filing which meet
the minimum requirements to which the language of the
statutes lends itself."

JWR



Opinions op the Attorney General 145

Taxation — Common School Tax — Local treasurers are

required to remit in cash taxes levied under sec. 59.075,
Stats., on March 22 annually.

February 9, 1932.

C. Stanley Perry, Assistant Corporation Counsel,
Milwaukee County,

Milwaukee, Wisconsin.

You refer to ch. 41, Laws 1931, and inquire,

"Does section 74.15 (2) as amended by chapter 41 Laws
1931 (regular session) require local treasurers to remit in
cash county school taxes levied under section 59.075 and,
if so, is such settlement to be made on March 5th or March
22nd annually?"

Sec. 74.15, subsec. (2), Stats., as amended by ch. 41,
Laws 1931, reads as follows:

"Out of the taxes collected the treasurer shall first pay
the stete tax to the county treasurer, then the equalization
tax levied by the county for school purposes, and shall then
set aside all sums of money levied for school taxes, then
moneys levied for the payment of judgments, then all sums
raised as special taxes in the order in which they are levied,
then taxes for the payment of principal and interest on the
public debt, then taxes for bridge purposes, then for fire
purposes, then for streets and other public improvements,
and lastly county taxes. Delinquent returns shall be made to
the county treasurer in all respects as required by the
statutes, and thereafter such proceedings shall be had with
reference to the delinquent taxes so returned as are pro
vided for in case of delinquent returns from towns."

The title to Bill 25, A., which became ch. 41, Laws T931,
reads as follows:

"A bill to amend subsection (2) of section 74.15 of the
statutes, relating to payment of county school taxes."

It will be noted that with respect to the first item, to wit,
the state tax, the word "pay" is used. Then follows the new
language, after which it is provided that the local treasurer
shall then set aside the other items in the order named. It

is apparent, therefore, that the legislature intended that the
tax levied by the county for school purposes should be paid
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in cash to the county treasurer before any funds are set
aside for the other items later enumerated in the same man

ner that the state tax is paid.

Inasmuch as the time when such payment is to be made
is not specified in sec. 74.15 (2), as amended, it is referable
to the time when the local treasurers settle for county taxes,
namely, March 22. (See sec. 70.68, Stats.)
SB

Agriculture — Counties — Agricultural Agent — County
board has power, by sec. 59.08, subsec. (8), and sec. 59.87,
subsec. (1), Stats., to create, abolish or re-establish office of
county agricultural agent. This power cannot be delegated
to electors of county to be exercised by referendum. How
ever, county board may create, abolish or re-establish office
of county agricultural agent, but make its action in that
respect contingent upon result of referendum vote.

February 10, 1932.

T. W. Andresen,
District Attorney,

Medford, Wisconsin.

This department has received from you a request for an
official opinion in regard to the authority of a county board
to order a referendum on the question of whether or not the
office of county agent should be retained in such county.
You state as follows:

"At the last meeting of the county board, last fall, the
office of county agent, by vote of the board, was discon
tinued, beginning January 1,1932, and the office is not now
operating.
"On the last day of the county board session, a resolution

was passed directing the county clerk to prepare a referen
dum for the coming spring election, on the question of
whether or not the county agent's office should be continued
in Taylor county."
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This department has held, in XI Op. Atty. Gen. 106, and
XVI Op. Atty. Gen. 117, that the question of employing a
county agent cannot be lawfully determined by referendum
among the voters of the county.

Art. IV, sec. 22 of the Wisconsin constitution provides:

"The legislature may confer upon the boards of super
visors of the several counties of the state such powers of a
local, legislative and administrative character as they shall
from time to time prescribe."

Pursuant to this provision of the constitution, the legisla
ture has delegated to the various county boards the power
to "* * * abolish, create or re-establish any office or
position (other than the county officers designated by sec
tion 59.12 of the statutes, judicial officers and the county
superintendent of schools), * * * »» 59.08, subsec.
(8), Stats.

Further, the legislature has enacted a specific statute pro
viding for a county agricultural representative, commonly
known as county agent. Sec. 59.87 (1) provides:

"For the purpose of aiding in the agricultural develop
ment of the several counties in the state, any county is here
by authorized, through its county board, to establish and
maintain an agricultural representative in accordance with
the provisions of this section."

The provisions of sec. 59.08 (8) and sec. 59.87 (1), above
quoted, are specific and conclusive, vesting power and
authority in the county board to "create, abolish or re-es
tablish" the office of county agent. There is no provision for
confirmation, referendum or any other procedure to supple
ment the board's action. The question is one entirely for
the board; it cannot delegate its authority to any other body
or to any individual.
In XX Op. Atty. Gen. 276, 279, this department, citing

State ex rel. Van Alstine v. Frear, 142 Wis. 820, and Meade
V. Dane County, 155 Wis. 632, 644, ruled that the county
board might abolish the office of county agent but make its
action in that respect contingent upon the result of a refer
endum vote.

The Van Alstine case leads to the conclusion reached in
the above cited opinion. The decision of the board must.
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however, be complete in itself, with the vote of the elec

tors being merely the contingency upon which the decision
of the board shall take effect. The board must decide the

question and such decision cannot be delegated to the

electors.

The resolution which you have submitted is as follows:

"Whereas, the desire of the tax payers to determine
whether the office of county agent shall be retained or not,
can be accurately determined by referendum, and
"Whereas, the expense would be small, if taken at the

next spring election,
"Therefore, be is resolved that the following question be

submitted to a vote of all the people of Taylor county at the
coming spring election.
"Shall Taylor county have a county agent.

(  ) Yes.
(  ) No."

In our opinion this resolution attempts to delegate to the
electors the power of the board to decide whether or not
there shall be a county agent. There is no evidence of any
decision by the board on the question, but the decision is left
directly to the electors. It therefore does not come within
the ruling of our opinion in XX Op. Atty. Gen. 276, 279,
nor within the ruling of the Van Alstine case, supra. Such
a resolution, therefore, is void and not a proper exercise of
the power of the county board.
The resolution being void, an expenditure of county funds

in carrying out the same would be an illegal expenditure.
JWR
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Indigent, Insane, etc. — Medical Aid — No obligation ex
ists on city or county to pay for medical aid furnished in
digent person unless furnishing of such aid has been author
ized by proper authorities.

February 10, 1932.

Board op Health,
Bureau of Communicable Diseases.

Attention H. M. Guilford, Director.

This department has received a request from you for an
official opinion on the following statement of facts;

"A person living in Jackson county removed to Eau
Claire. After residing there a number of months she was
found to have a venereal disease and upon the orders of
her doctor entered a hospital. During the time she was
in* the hospital the period of a year had elapsed since she
left Jackson county. The physician in charge of the case,
being unable to collect his bill, finally sent it to the city of
Eau Claire, claiming payment for treatment of an indigent.
"The state health department has been asked whether her

entrance into a hospital at Eau Claire has a bearing on her
legal residenceship. She was not committed by town, coun
ty or state authorities to this hospital. The state board of
health was asked to decide whether or not the Eau Claire
authorities should send a bill for the care of this person to
Jackson county for the period she was in the hospital, or
whether or not she became a resident in one year's time aft
er leaving Jackson county regardless of whether she was in
the hospital or not, thereby necessitating the payment of the
bill for that portion of the time from the date she became a
resident."

The statutes involved in the question which you have pro
pounded are as follows:

Sec. 49.02 (4): "Every person of full age who shall have
resided in any town, village, or city in this state one whole
year shall thereby gain a settlement therein; but no resi
dence of a person in any town, village, or city while sup
ported therein as a pauper shall operate to give such person
a settlement therein."

Sec. 49.02 (7) "Every settlement when once legally ac
quired shall continue until it be lost or defeated by acquiring
a new one in this state or by voluntary and uninterrupted
absence from the town, village, or city in which such legal
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settlement shall have been gained for one whole year or up
ward; and upon acquiring a new settlement or upon the
happening of such voluntary and uninterrupted absence all
former settlements shall be defeated and lost."

Sec. 49.03 (1) "When any person not having a legal set
tlement therein shall be taken sick, lame, or otherwise dis
abled in any town, city or village, or from any other cause
shall be in need of relief as a poor person and shall not have
money or property to pay his board, maintenance, attend
ance and medical aid and shall make a sworn statement as
to his legal settlement, the town board, village board or
common council shall provide such assistance to such per
sons as it may deem just and necessary, and if he shall die,
it shall give him a decent burial. It shall make such allow
ance for such board, maintenance, nursing, medical aid and
burial expenses as it shall deem just, and order the same to
be paid out of the town, city, or village treasury."

Sec. 148.07 (6) "During commitment, medical treatmeht
shall be furnished without charge but not cost of mainte
nance unless the person is indigent, when such cost shall be
paid by the county of his residence. Each county shall make
such provision as may be required by the state board of
health for the care and treatment hereby required."

In the facts which you state "A" left Jackson county,
where she had legal settlement, and removed to the city of
Eau Claire, Wisconsin. She remained in Eau Claire for over
one year, part of the time in a hospital. It is assumed, as
the facts stated do not show otherwise, that she did not re
turn to Jackson county during that period.

It is my opinion that in such case "A" lost her legal set
tlement in Jackson county pursuant to sec. 49.02, (7),
Stats., by remaining voluntarily and uninterruptedly absent
therefrom for more than one year. The fact that "A" was
part of the period confined to a hospital makes no differ
ence. She voluntarily entered the hospital at Eau Claire,
which indicates that she did not intend to return to Jackson

county, where she could have obtained medical attention had
she so desired. It follows that, unless she can be regarded as
a pauper, she obtained a new legal settlement in Eau Claire
pursuant to sec. 49.02, (4), Stats.
The facts state that "A" was not committed by any town,

county or state authorities. Neither is it shown that she

asked for or received any city, county or state aid. There
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has been no statement, petition, nor any procedure taken to
have "A" found indigent or in need of aid. I can, therefore,
see no basis for any bar to her acquiring legal settlement
in Eau Claire.

You ask whether or not Jackson county is liable for the
medical aid given "A" during the period she was in the
hospital prior to the lapse of one year after her removal
from Jackson county, and whether or not Eau Claire is li
able for the period subsequent to the lapse of the year.

It is my opinion that neither Jackson county nor the city
of Eau Claire is liable for this medical aid. I quote from
an opinion of this department in XIII Op. Atty. Gen. 123,
124:

"The duty imposed upon the municipalities and subdivi
sions of the state to render assistance to the poor is purely
statutory. To incur liability, there must be a contract, ex
press or implied, between the town, city, village or county
authorities and the party furnishing the relief. Mtbppes v.
Iowa County, 47 Wis. 81. It has been uniformly held that
in order to raise such contractual obligation the aid ov re
lief must have been furnished by the order or direction of
the proper authorities. There was no such order or direc
tion here. See Patrick v. Town of Baldwin, 109 Wis. 842;
II Op. Atty. Gen. 418; IV Op. Atty. Gen. 1015.
"In the Patrick case, the court said, p. 849:
"  * * When the legislature has gone no further

than to create a legal obligation to support poor persons,
and to designate municipal agents to incur the necessary
obligations to that end, no such obligation can exist with
out some clearly expressed municipal consent given by such
agents.' "

It follows that there is no liability on either Jackson coun
ty or the city of Eau Claire arising from the facts you have
stated.

JWR
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Appropriations and Expenditures — Postage, Station
ery, etc. — Public Officers — County Officers — Postage al
lowance to county officers designated in sec. 59.07, subsec.
(7), Stats., may be granted; manner of payment of such al
lowance is in discretion of county board and may be changed
at any time.

February 10, 1932.
A. J. Connors,

District Attorney,
Barron, Wisconsin.

On January 6 we received a request from you for an
official opinion. You ask:

"When a public officer accepts public office at a stipulated
salary plus a postage allowance, may that postage allowance
be changed during his term of office?"

We requested further information from you and, on Jan
uary 28, we received the second letter from you, in which
you state that the various county officers have been receiv
ing specified postage allowances for the year, to wit: the
district attorney's office, $100.00; sheriff's office, $60.00,
and various amounts to the clerk of the court, register of
deeds, treasurer and county clerk. You further state that at
the last meeting of the county board the committee on offi
cers' salaries and bonds adopted a provision which provided
that a sum of $600 be appropriated for postage allowance
for all county officers and that such sum was to be in the
custody of the county clerk.

Sec. 59.07, subsec. (7), Stats., provides, in part, that the
county board may

"Prescribe the form and manner of keeping the public
records of the county in any county office and the accounts
of the several county officers; and, except in counties of a
population of two hundred fifty thousand or more, may ap
point a county purchasing agent, who need not be a member
of the county board, and make appropriations for his serv
ices. Such purchasing agent shall provide all books, station
ery, blanks, safes, furniture, telephone service, fuel and
lights necessary for the discharge of official business in the
offices of the county clerk, clerk of the circuit court, register
of deeds, treasurer, sheriff, and county judge * * * "
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In IX Op. Atty. Gen. 599 (1920), this office held that the
word "stationery," where it is used in the above quoted
statute, would include letterheads, stationery, ink, pens,
tjrpewriter ribbons and other supplies used in the register
of deeds' office.

This opinion was affirmed by this office by a second opin
ion on January 22, 1932,* and the word "stationery" was
held to be broad enough to include postage stamps, en
velopes, and stationery for the use of the register of deeds
in carrying out the duties of his office.
Such expenditure is one which the county is empowered

to make irrespective of the salary paid to the officer. Al
lowances for postage do not come within the provisions of
sec. 59.15, which specifies that the salary of county officers
"shall be in lieu of all fees, per diem and compensation for
services rendered."

Sec. 59.07 (7) specifies the offices of the county clerk,
clerk of the circuit court, register of deeds, treasurer, sher
iff, and county judge. No provision, however, is made for
the coroner or district attorney and only in counties of a
population of 250,000 or more are expenditures authorized
for the county surveyor. These three offices do not then
come within the ruling of this office in the two opinions
above cited.

The payment of postage allowance and the supplying of
the county offices with stationery, ink and other like sup
plies being a liability of the county irrespective of salary
allowances, the county board may prescribe the manner of
such payment.
A resolution, then, such as was adopted hy the county

board in the manner you state would be a proper one and
entirely within the power of the board, pursuant to sec.
59.07 (7), Stats., and would be subject to change at any
time.

JWR

* Page 80 of this volume.
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Elections — Sunday Blue Laws — Suggested statement
as required by sec. 6.10, Stats., to be appended to following
question to be submitted to voters at next election: Shall

sections 351.46 to 351.49 of the Wisconsin statutes, popular-
known as the "Sunday Blue Laws," be repealed?

February 10, 1932.

Theodore Dammann,

Secretary of State.

You state:

"At the approaching April election, there is to be sub
mitted to the voters of this state the question: *Shall sec
tions 351.46 to 351.49, of the Wisconsin statutes, popularly
known as the "Sunday Blue Laws," be repealed?' " (Joint
Resolution 114, 1931.)

You call our attention to sec. 6.10, Stats., which provides
in part:

"* * * The scretary of state shall append to each
such constitutional amendment or other question to be sub
mitted to the people a brief statement of the change that
will be made in the constitution or the existing laws if such
amendment or other question so submitted shall be ratified
or approved by the people at such election. Such statement
shall contain no argument for or against any such amend
ment or other question so submitted. * * *"

You ask if the following will meet the requirements of
sec. 6.10:

"Note: An affirmative vote on this question will not re
peal said sections, but will be a recommendation to the legis
lature that they be repealed."

It is our opinion that sec. 6.10 requires a statement of
more subject matter about the proposed change than is
contained in your suggested statement. See XIII Op. Atty.
Gen. 446 and XV Op. Atty. Gen. 346, wherein rather a long
explanation was made about each joint resolution. We sug
gest the following statement:
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"Note: An affirmative vote on this question will be merely
a recommendation to the legislature that they repeal said
sections and thus legalize shopkeeping, labor and amuse
ments, which under the present laws are illegal if per
formed on Sunday though legal if performed on any other
day of the week."
JWR

Appropriations and Expenditures — National Chiard —
Public Officers — Adjutant general may arrange to have
conservation commission establish nursery at Camp Wil
liams if such establishment would contribute to mainte
nance, care and improvement of Camp Williams, provided
full control is retained by adjutant general.

February 10, 1932.

Ralph M. Immell,
The Adjutant General.

You inquire as follows:

"Whether, under the present state laws, there are any
prohibitions against the adjutant general's entering into an
agreement with the conservation commission whereby said
conservation commission would be granted the use of cer
tain portions of the state military reservation located at
Camp Douglas, Wisconsin, and known as Camp Williams,
for the purpose of establishing a nursery thereon."

The state military reservation, located at Camp Douglas,
is state property which the legislature has placed in control
of responsible officers of the national guard.

Sec, 21.04, Stats., provides, in part that,

officer in charge of Camp Williams shall
have at said camp the police powers possessed by officials
at state hospitals, as provided in section 46.05, subsection
(5), of the statutes."

The appropriation statute, being sec. 20.08 (1), (g), as
enacted by ch. 67, Laws, 1931, regular session, appropriates
to the adjutant general:
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"Subject to the approval of the governor, such sums as
may be needed for the maintenance, care, enlargement and
improvement of Camp Williams."

In view of the language of the above cited statute, the ad
jutant general is authorized, with the approval of the gover
nor, to take such measures as are necessary for the main
tenance, care, enlargement and improvement of Camp Wil

liams, for the purposes of the national guard.
If the establishment of a nursery thereon would be an im

provement or would aid in the maintenance and care of
Camp Williams, there appears to be no reason why such a
result could not be effected through the co-operation of the
conservation commission. However, it would be improper
for the adjutant general to surrender the complete control
of Camp Williams vested in him by the statutes to any other
department of government without legislative authorization.

SB

Public Health — Basic Science Laiv — Use of title "doc

tor" is forbidden when so used as to represent or tend to
represent user as doctor in branch of treating sick and he

is not licensed as regular physician under sec. 147.14, Stats.
Certificate in basic science confers no right to practice

but is just one of conditions precedent to examination and
license.

February 17, 1932.
Ross Bennett,

District Attorney,
Portage, Wisconsin.

You state that a person who holds a cei'tificate showing
that he is licensed in the basic science law, issued in 1925,
and who, prior to that time had practiced in the basic sci
ences, now advertises himself as "doctor of neuralgia."
You refer to the provisions of sec. 147.14, subsec. (3),

Stats., and inquire whether the use of the term "doctor of
neuralgia," under the circumstances, is a violation.
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Your attention is directed to an opinion of this depart
ment rendered on October 4,1930, XIX Op. Atty. Gen. 497.
In that opinion reference is made to Piper v. State, 163
Wis. 604, and it is held on the authority of that case that
the mere use of the title "Doctor" does not constitute a vio

lation unless it represents, or may tend to represent the
user as a doctor in a branch of treating the sick. In order
to prove a violation it must be shown that the circumstances
under which the designation is used or the acts of the user
were such as to make the designation represent or tend to
represent him as a doctor in a branch of treating the sick.
The question as to whether the use of the designation had
such a result is one for the determination of the jury.

It seems entirely probable that one holding a certificate
in the basic sciences and advertising as a "doctor of neural
gia" is holding himself out as a doctor in a branch of treat
ing the sick. It is likely the facts leave no doubt on this
score. See XX Op. Atty. Gen. 687, where sec. 147.14 (3)
and previous opinions are fully discussed.
The fact that this person may have engaged in practice

prior to the basic science law and used the word "Doctor"
prior to the enactment of sec. 147.14, Stats., in its present
form does not authorize him to continue to use the term in

violation of the provisions of sec. 147.14 (3), Stats. It is
likely that his use at any time of the title was in violation
of law. The certificate in the basic sciences confers no right
to practice any more than does a diploma from a medical
school. It is just one of the conditions precedent to examin
ation and license.

SB
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Peddlers — Method of doing business and not fact that
baker has established regular routes for sale of his goods is
deciding factor in determining whether or not he should
secure peddler's license.

February 17, 1932.

C. G. Chadek,
Assistant District Attorney,

Green Bay, Wisconsin.

You say that a certain baking company of your city has
established definite routes throughout the surrounding ter
ritory for the daily delivery of bakery goods which are
manufactured by them and inquire whether or not they can
be required to secure a license as a peddler.
Whether or not a person is a peddler depends upon the

facts and circumstances of the particular case, Much de
pends upon the manner of doing business. A peddler has
been defined as one who goes from place to place and from
house to house carrying for sale and exposing for sale goods,
wares and merchandise which he carries. 21 R. C. L. 181.

The Louisiana supreme court says, p. 144:

"A peddler or hawker is an itinerant merchant or trader,
who goes from house to house or from place to place, ex
posing and selling the goods, wares or merchandise he car
ries." State ex rel. Brittain v. Hayes, 78 So. 143.

Our own supreme court has used similar language:

"* * * A peddler is simply one who peddles, and any
one peddles who sells at retail from place to place, going
from house to house, carrying the goods to be offered for
sale with him." De Witt v. State, 155 Wis. 249, 251.

To constitute a person a peddler certain essentials must
be present. There is a going from place to place. This is
necessary to distinguish him from a merchant with a fixed
place of business. There must be an actual canvass, a seek
ing of sales. It is the one that is actually making the can
vass that is the peddler, not the corporation that employs
him, though they may be the ones back of the project. The
sale is to a consumer, thus distinguishing the peddler from
the traveling salesman or drummer selling to dealers. There



Opinions op the Attorney Gei^al 159

is, a delivery at the time of sale to distinguish the transac
tion from when a hona fid& order is given for a definite
amount of goods to be delivered at a later date. It is the
principal vocation of the individual to distinguish him from
one who, like a farmer, uses that method of disposing of
his surplus crop.

The fact that he follows a regular route is immaterial.
The same is usually true of a peddler. He goes back time
after time to the same customer. In 21 R. C. L. 184, we find
the following:

"* * * the itinerant seeking of sales is peddling even
though the sales be made to regular customers."

In Davis v. Mayer, 64 Ga. 128 the court held:

"One may be a 'peddler' although he supplies the same
customers in a single city regularly and continuously, as a
butcher who slaughters cattle, and cuts up the meat, delivers
it to the buyers from his cart."

You make reference to XV Op. Atty. Gen. 537 and, while
you do not mention the fact, I take it that the company you
refer to uses some form of so-called order. Here again much
depends upon the facts of the particular case. Certain baker
ies in the state are using a card which at most is merely a
request. It simply serves as an excuse to call and sell all
the bakery products he can whenever he happens to be in
the locality with a load of merchandise. The card is not cal
culated to create a liability on the part of either party.

That the courts do not consider a request of this kind an
order is shown in the case of Johnston v. State, 78 So. 419,
16 Ala. App. 425. In this case Johnston drove a tea com
pany's wagon over a regular route. He would take orders
and later return and deliver the goods. The trips were made
at intervals of approximately two weeks and the customer
was not bound to take the goods ordered. The court in this
case says, p. 426 (16 Ala. App.):

buyer obligates himself to do nothing,
only giving a semblance of an order, so that when the wagon
comes next trip, if the customer wants the goods, he will
have a conditional order in for them. I do not think that
such a course of dealing is intended to be protected by the
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courts, or that such a course of dealing is anything more
nor less than engaged in the business of peddling without a
license, lliere is no bona fide order for the purchase of
goods to be filled, but only made upon a condition that the
proposed buyer at the liext trip desires to make the pur
chase."

It is our understanding that the law regulating peddlers
and transient merchants was intended to, in a measure, pro
tect the local merchant. The thought is well expressed in
the following:—

"The thing to be restrained is the putting of goods, the
owner of which may or may not have conteibuted by the
way of taxation to the benefit of the municipality, in com
petition with the goods of the local merchant, every dollar's
worth of whose stock has been subjected to municipal taxa
tion, and who has contributed to the social, educational and
financial prosperity of the city. The traveling trader who
uses the street or public ground as his place of business, or
who goes unbidden from house to house, in private resi
dences, to ply his trade, is not a fair competitor for the oth
er, who builds or rents a costly and commodious structure
wherein to serve his customers." Graffiy v. City of Rush-
ville, 107 Ind. 502, 8 N. E. 609, 611.

From the foregoing it is our opinion that the fact that
the baker follows a regular route in selling his product does
not of necessity relieve him from the peddlers license law.
RMO
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Automobiles — Suspension of Licenses — Sec. 85.08, sub-
sec. (10), Stats., provides for suspension of driver's license
and certificate of registration but not certificates of title,
and distinguishing number assigned also is retained in rec
ords of secretary of state.

February 17, 1932.

Theodore Dammann,
Secretary of State.

You refer to the provisions of sec. 85.08 (10), Stats, as
amended by ch. 478, Laws 1981, and inquire whether your
department has authority to suspend the certificates issued
under sec. 85.01 (3), namely, the distinguishing number,
the certificate of registration, and the certificate of title.

Sees. 85.01 (3), (ch. 422, Laws 1931), and 85.08 (10),
(ch. 478, Laws 1931), read:

85.01 (3) "The secretary of state shall register the ve
hicle described in the application, giving it a distinguishing
number, and shall thereupon issue to the applicant a certifi
cate of registration and a certificate of title, which shall
contain the name, place of residence and address of the own
er, the re^stered number assigned, and a brief description
of the vehicle registered, and furnish him registration num
ber plates. * * *"

85.08 (10) "The motor vehicle driver's license and all of
the registration certificates, including those issued in ac
cordance with sections 85.01 and 85.02, of any person who
shall by final order or judgment have been convicted of or
shall have pleaded guilty to or shall have forfeited any bond
or collateral deposited to secure the appearance for trial
of the defendant (where such forfeiture shall not have been
vacated) for any of the following offenses, * *

Taking sec. 85.01 (3) literally, the "distinguishing num
ber" is assigned to the vehicle upon the receipt of the appli
cation for registration and this number is included in the
data in the certificate of registration and the certificate of
title. The certificate of registration and the certificate of
title are documents separately provided for and serve dif
ferent purposes, "rhe certificate of title is an evidence of
ownership of the vehicle. The certificate of registration is
an evidence of right to operate the vehicle upon the roads
of Wisconsin.
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Sec. 85.08 (10) provides for the revocation of the driver's
license and all of the registration certificates. It makes no
reference to certificates of title. The plural is used because

one driver may have registration certificates upon more
than one vehicle. See sec. 85.08 (10) (k), -where the expres
sion is "registration certificate or certificates."
The purpose of ch. 478, Laws 1931, including sec. 85.08

(10), is to regulate and under certain circumstances pro
hibit certain persons from operating motor vehicles upon
the highways, not to regulate or prohibit the ownership or
transfer of such vehicles. It relates to the person and not to
the vehicle.

This is borne out by the provisions of sec. 85.08 (20),
which permits transfer of registration where the certifi
cate has been suspended except "where the secretary of
state has reasonable grounds to believe and is satisfied that
such transfer of registration is proposed in bad faith for
the purpose of defeating the purpose of this section." See
opinion written to you, December 28, 1931, XX Op. Atty.
Gen. 1227.

I am of the opinion, therefore, that the suspension of
the certificate of registration is merely a suspension of the
right of operation of the vehicle until and unless there is a
transfer of ownership, and that the certificate of title re
mains unaffected, as does also the distinguishing number in
the records of the secretary of state.
FMW
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Public Health — Oculists — Osteopathy — Osteopath
using term "oculist" does not violate sec. 147.14, subsec.
(3), Stats.

Osteopath may not use or prescribe medicines for treat
ment of eye diseases.

February 17, 1932.

Dr. Robert E. Flynn, Secretary,

Board of Medical Examiners,

La Crosse, Wisconsin.

You state that several cases have come to your attention
where licensed osteopaths are using the term "oculist" on
their window, and, in fitting glasses, are employing such
medicines as are commonly used in the treatment of eye
diseases.

You inquire.
First, Has licensed osteopath a right to use the term

"oculist" in his advertising?
Second, Has an osteopath a right, under his license, to

use medicines for the treatment of eye diseases?

1. An osteopath is permitted, under sec. 147.14, subsec.
(3), Stats., to use designations which tend to represent him
as a doctor in a branch of treating the sick.

"Oculist" is defined by Webster as one skilled in treating
diseases of the eye. "Oculist" has also been defined as a
member of the learned profession relating to the practice
of medicine and surgery in the treatment of eye diseases.
Saunders v. Swann, 292 S. W. 458,155 Tenn. 310.
An osteopath is not, therefore, violating the statute if he

represents himself as an oculist and treats diseases of the
eye in accordance with osteopathic methods. A person li
censed to practice osteopathy and surgery is likewise
authorize to treat diseases of the eye by osteopathic and
surgical treatment.

In this connection see an opinion rendered by this depart
ment to the State Board of Health, and found in XX Op.
Atty. Gen. 687, in which the right to use the term "doctor"
and other allied designations is fully discussed.
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2. The answer to your second question is in the negative.
A person licensed to practice osteopathy is not authorized to
use or prescribe medicines. See XVIII Op. Atty. Gen. 6.
A person licensed to practice osteopathy and surgery,

however, would be entitled to use such drugs and medicines
as are necessary to the successful performance of an actual
surgical operation in connection with the treatment of eye
diseases. See opinion rendered to you under date of Febru
ary 5,1932.*
SB

Counties — Dance Hall Ordinances — Powers granted to
county board in sec. 59.08, subsec. (15), Stats., as enacted
by ch. 844, Laws 1931, are in addition to those granted to
county board in subsec. (9) of same section.

February 18, 1932.

0. J. SCHMIEGE,
Assistant District Attorney,

Appleton, Wisconsin.

You have directed our attention to ch. 344, Laws 1931,
and have asked whether this statute limits the power of
the county board granted in other provisions of the stat
ute. Said chapter reads thus:

"A new subsection is added to section 59.08 of the stat
utes to read: (59.08) (15) Exercise all the powers con
ferred by law on cities to regulate by ordinance, dance halls,
road houses, and other places of amusement outside the
limits of incorporated cities and villages. The powers here
by conferred shall be in addition to all grants and shall be
limited only by express language."

In subsec. (9), sec. 59.08 the county board is given the
power to pass ordinances and by-laws regulating dance
halls, pavilions and amusement parks, etc., and then it pro
vides :

* Page 137 of this volume.
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"Ordinances, by-laws or rules and regulations enacted by
a county board under this subsection shall not apply to any
city in such county which has or may hereafter by ordi
nance regulate dance halls or other places of amusement."

It does, however, apply to villages and there is no excep
tions as to those. Under ch. 344 villages are excepted and
your question involves whether it is intended by this chap
ter to exclude villages from all ordinances, even those en
acted under subsec. (9).

After careful consideration we do not believe that the

intention of this statute has any such effect. You will

note that the last sentence reads:

"* * * The powers hereby conferred shall be in ad
dition to all grants, and shall be limited only by express
language."

We are of the opinion that in view of this provision the
powers granted to the county board in subsec. (15), sec.
59.08, as enacted by ch. 344 are in addition to those grant
ed to the county board in subsec. (9).
JEM

Bridges and Highways — County may undertake im
provement or replacement of bridge on trunk highway in
city. If county fails to do so duty rests upon city. Main
tenance of such bridge is duty of city.

February 20, 1932.
Ross Bennett,

District Attorney,
Portage, Wisconsin.

You state that a bridge located on a county trunk high
way within the limits of a city is in need of repair or pos
sibly replacement, and inquire whether the county or the
city is liable for the repair or replacement of this bridge.
In the absence of specific statutory provision to the con

trary, it is the duty of a city to keep its streets in a prop
er condition for public travel, and this duty includes the
repair and reconstruction of bridges, when necessary.
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Sec. 83.03, subsec. (6), Stats., provides that the county
board may construct or improve or aid in constructing or
improving any road or bridge in the county. It further
provides that, within certain limits, an assessment may be
made against the town, village or city in which the improve
ment is located. The power conferred upon the county
board by this section is apparently discretionary, and not
mandatory.

Sec. 83.06 (1), Stats., as you suggest, requires a city to
maintain streets and highways therein which have been
improved with county aid. See XVI Op. Atty. Gen. 337.

It is assumed that the bridge in question does not come
within the scope of sec. 87.02, Stats., as amended by ch. 14,
Laws of the Special Session, 1931.
You are advised, therefore, that the duty to maintain the

bridge is upon the city, and that the county may under
take the improvement or replacement thereof. If the coun
ty does not act, the duty to replace the structure when nec
essary is upon the city.
SB
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Banks and Banking — Those who have paid for portion
of increase in stock of bank which has become insolvent,
balance of increase not being sold, have nevertheless same
rights in reorganization plan as original stockholders, not
withstanding provision of sec. 221.12, Stats., that "no in
crease of capital shall be valid until amount thereof has
been subscribed and paid in."

Reorganization must be on basis of authorized capital,
or articles amended to reduce it.

Capital stock of bank organized in city of more than two
hundred thousand inhabitants may be reduced below $100,-
000 by amendment of its articles as part of reorganization
plan under sec. 220.08, subsec. (15).

February 20, 1932

Thomas Herreid,

Acting Commissioner of Banking.

You state that, prior to the closing of the Franklin State
Bank, the articles of incorporation were amended increas
ing the capital stock from $50,000 to $100,000. You say
that $36,840 of the increase was sold, of which $25,000 was
set up on the books in the capital stock account, and $11,-
840 was carried on the books in the capital stock sales ac
count. You have informed me verbally that stock certifi
cates were issued for all of such stock.

In a proposed plan of reorganization it is suggested that
a voluntary assessment be levied against the stockholders,
and you ask what the capital stock of the corporation is—
whether it is $50,000, $75,000, or $86,840. You are in doubt
whether any of the $50,000 increase is valid stock unless
and until all of such increase is sold.

Sec. 221.12 of the statutes authorizes an amendment of
the articles of incorporation of a bank so as to increase cap
ital stock, and provides:

♦ No increase of the capital shall be valid until
the amount thereof has been subscribed and actually paid
in; * * *"
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In Cunningham v. Commissioner of Banks, 249 Mass. 401,
144 N. E. 447, it was held that a stockholder was liable al
though his stock was part of an increase which had not
received the approval of the banking commissioner as re
quired by statute.
In Commissioner v. Cosmopolitan Trust Co., 253 Mass.

205,148 N. E. 609, 41 A. L. R. 658, there was doubt wheth
er a stock increase had been adopted by sufficient vote.
The court said, p. 668:

"The true rule is, when action is brought in behalf of
creditors by the representative of an insolvent financial cor
poration, like a bank or trust company organized and con
ducted for the purpose of soliciting and receiving deposits
from the public, to enforce the statutory liability of its
stockholders, that those who have subscribed for an in
crease of stock within the power of the corporation to
make, who have received and accepted certificates of stock
issued to them, and whose names thus have been entered on
the books of the corporation as stockholders, who have col
lected and kept dividends on such stock, and who have act
ed as stockholders directly or indirectly in the manage
ment of the corporation, will not be heard to defeat such
an action on the ground that the stock was increased in an
irregular or unlawful manner.
"Strong reasons of policy support this rule. The public

must depend to a large extent upon the confidence in the
integrity of management and the financial soundness of
banks and trust companies resting upon true capital stock.
Those who avowedly assume the relation of stockholders
to such institutions in a sense stand sponsor for it. Public
confidence in such institutions ought not to be shaken by
relieving apparent stockholders from their ostensible lia
bility, established by the law for the benefit of creditors,
for any except the most potent and convincing reasons.
*  * *

"* * * Although the doctrine of estoppel is not over
much favored by the law * * * yet, when the repre
sentative of creditors is asserting a statutory liability, its
essential elements may be found to be present as against
stockholders who intentionally join in an apparent increase
of capital of a trust company. * * *"

The court cites and quotes, pp. 669-670, from Scott v.
Deweese, 181 U. S. 202, 45 L. ed. 822, 21 Sup. Ct. Rep. 585,
an action to enforce the liability of a stockholder in a na-
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tional bank who defended on the ground that all the in
crease had not been paid in as required by law. Quoting
from that ease, pages 212-213:

" 'The defendant, having paid in the amount subscribed,
subsequently accepted a certificate for the shares subscribed
by him, knowing, as he must be conclusively presumed to
have known, that the money paid in by him was the basis
of such certificate. He assumed the position, and claimed
and exercised the rights, of a shareholder. He drew money
from the bank as dividends upon his stock. * * * ]^_
mediately upon the failure of the bank the right of credi
tors attached, * * * and a shareholder who was such
when the failure occurred could not escape the individual
liability prescribed by that section upon the ground that
the bank had issued to him a certificate of stock before,
strictly speaking, it had authority to do so.'"

The question involved is closely akin to that of a stock
holder's liability, upon insolvency, in a case where fraud was
practiced upon him in inducing him to purchase his stock.
The majority of cases hold such a stockholder liable to bank
creditors, while qualifying his liability direct to the bank
and as to other stockholders. Some of the cases on this sub

ject are: Palmer v. Bank of Zumbrota, (Minn.) 75 N. W.
380; Bartlett v. Stephens, (Minn.) 163 N. W. 288; Hender
son V, Crosby, (Minn.) 194 N. W. 641; Chippewa County
State Bank v. Kief, (Minn.) 215 N. W. 833. See also anno
tation on the subject in 41 A. L. R., p. 674.
In the case of Scott v. Deweese, supra, 213, the court said:

"* * * If the subscriber became a shareholder in
consequence of frauds practiced upon him by others, wheth
er they be officers of the bank or officers of the government,
he must look to them for such redress as the law author
izes, and is estopped, as against creditors, to deny that he
is a shareholder, * * *"

The question is also closely akin to the situation where
a stockholder defends against liability for assessment on
the ground that his stock was void, because he had not
fully paid for it. Such stockholders are held liable. See:
Atwater v. Stromberg (Minn.), 77 N. W. 963, where the
court said, p. 964:
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*  * When the certificate of stock shares was de
livered to defendant, and he became a stockholder, he knew
that credit would be given to the bank upon the faith of
that stock, as the law provides. When the corporation be
came insolvent the rights of the creditors became fixed as
to all stockholders. The risk that this might happen, de
fendant necessarily assumed when he took the stock."

Also, Shaw V. Staight, (Minn.) 119 N. W. 951, where the
stockholder paid less than par for his stock and defended
on the ground that his stock was void, and the court said,
p. 953:

"* * * If the stock so issued is void, then in proceed
ings by creditors to compel the holders thereof to pay into
the corporation the unpaid value the fact that the stock
was void would be a complete defense, and relieve them
from any and all obligations to creditors. The true doc
trine in such cases is that the stock is not void, but the
holder thereof may be compelled at the suit of creditors
to pay into the corporation the full par value. The stock
is valid, but the agreement that it shall be considered as
paid in full is voidable. * * *"

In Finney v. Guy, 106 Wis. 256, 263, the Wisconsin court
said:

"The nature of the statutory liability of stockholders of
a bank to its creditors under the laws of Minnesota is pre
cisely the same as under the laws of this state, according
to the adjudications of the highest judicial tribunal in
each."

In Schwenker v. Thompson, 198 Wis. 306, 311, the court
said:

"While it is true that Finney v. Guy, supra, does not deal
with the precise question dealt with here, the principles dis
cussed and laid down in that case are controlling in ca^es
of this class and have been generally so regarded" (Italics
mine.)

I am therefore satisfied that the stockholders who be

came such under the increase of stock provided for in the
amendment of articles could be proceeded against under
the statute imposing an assessment liability. For a com
pulsory assessment, therefore, the capital stock of the
Franklin State Bank is $86,840.
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However, the assessment proposed is to be a voluntary-
one. Does this change the situation? The voluntary assess
ment is made for the purpose of enabling the bank to re
sume operations. Being a voluntary assessment, the ques
tion is not one as to what stockholders can be compelled to
contribute, but as to what stockholders must be given the
opportunity to contribute.
The new stockholders are charged with the duties and li

abilities of stockholders, at least as to creditors, as above
pointed out. But are they stockholders to the extent of exer
cising the privileges of stockholders? This depends upon
what the statute means by saying that the increase shall not
be "valid" until fully paid in. In Scott v. Deweese, supra,
the United States supreme court said, p. 210:

"The primary object of the provision that 'no increase of
capital shall be valid until the whole amount of such in
crease is paid in' was to prevent 'watering* of stock, that is,
prevent banking business being done upon the basis of an
increased capital which did not in fact exist. * * * As
between the bank and the defendant, the latter having paid
the amount of his subscription for shares in the proposed
increase of capital was entitled to all the right of a share
holder * * *. That the bank, after obtaining authority
to increase its capital, issued certificates of stock * * *
and proceeded to do business upon the basis of such increase
before the whole amount of the proposed increase of capital
had been paid in, was a matter between it and the govern^
ment under whose laws it was organized, and did not render
void subscriptions or certificates of stock based upon capi
tal actually paid in, * * (Italics mine.)

In Lantry v. Wallace, 182 U. S. 536, 45 L. ed. 1218, 1226,
the above holding in the Scott case was quoted with ap
proval.

It seems, then, that the provision of sec. 221.12, that the
increase shall not be valid until fully paid in, does not affect
the rights of the holders of a part of such increased stock,
the balance not having been paid in, to participate in a re
organization in the same manner as holders of the former
$50,000 of capital.

The plan of reorganization can provide for the status of
stockholders who do not pay the voluntary assessment. See
In re Receivership of Germania Bank, 91 Minn. 464, 98 N.



172 Opinions op the Attorney General

W. 341, 342, where the stock of shareholders not joining in
the reorganization "was canceled in the manner provided
in the plan of reorganization." In that case the reorganized
bank became insolvent, and the shareholders of the old
bank who did not become members of the new bank were

held secondarily liable to assessment on behalf of creditors
who were such at the time of reorganization. The court
holding that the reorganization plan, whereby new certifi
cates of deposits were issued and certain extensions pro
vided for, did not amount to payment of the creditors.

A further question arises as to what, the actual capitali
zation of the bank is for reorganization purposes, $50,000,
$100,000, or the $86,840 paid in.

A liquidation of a bank does not affect the corporate ex
istence ; and a reorganization is not a dissolution of the cor
poration and an incorporation anew. The old corporation
continues. Willins v. Mann, 91 Minn. 494, 98 N. W. 867;
First State Bank of Oklahoma v. Lee, 65 Okla. 280,166 Pac.
186, L. R. A. 1918B 609; Island City Sav. Bank v. Sacht-
leben, 67 Tex. 420, 3 S. W. 733.

It follows, therefore, that a reorganization neither in
creases nor decreases the capital stock of the corporation as
fixed by its articles of incorporation and amendments there
to. A change of authorized capital stock can be effected
only by amendment of the articles of incorporation. The
reorganization must be on the basis of $100,000 capital
stock or the articles must be amended to reduce the capital.

This raises the question whether, in view of sees. 221.01
(12), and 221.12, the capital stock can be decreased, this
bank being in the city of Milwaukee. Sec. 221.01 (12) pro
vides :

"The aggregate amount of the capital stock of any bank
hereafter organized * * * shall not be less than two
hundred thousand dollars in any city having a population
of more than two hundred thousand inhabitants * *

Sec. 221.12, provides:

"* * * No reduction of capital shall be made to a less
amount than is required by the provisions of this act for
capital, nor be valid or warrant the cancellation of stock
certificates or diminish the personal liability of stockhold-
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ers, until such reduction has been approved by the commis
sioner of banking. Such approval must be based upon a
finding by him that the security of the existing creditors
will not be impaired by the proposed reduction."

Up to 1921, sec. 221.01 (12) required but fifty thousand
dollars capital in cities of more than ten thousand inhabi
tants. See sec. 2024-6, subsec. 2, Stats. 1919. By ch. 555,
Laws 1921, the legislature first required a capital stock
of two hundred thousand dollars in cities of more than

two hundred thousand inhabitants. In the revision of the

banking laws by ch. 284, Laws 1903, the provision of pres
ent sec. 221.01 (12) read:

"The aggregate amount of the capital stock of any bank
shall not be less," etc.

By ch. 292, Laws 1925, this was amended by inserting the
words, "hereafter organized" The Franklin State Bank
was organized in 1912.

The part of sec. 221.12 above quoted was enacted in the
banking law revision, ch. 284, Laws 1903, in identical words.

These provisions of sees. 221.01 (12) and 221.12, and.
their history, present two queries: (1) Does the limitation
on decrease of capital stock in sec. 221.12 apply to banks
organized prior to the enactment of ch. 292, Laws 1925?
(2) Does the phrase in sec. 221.12, "until such reduction
has been approved by the commissioner of banking," modi
fy all preceding provisions of the sentence?

From the general purpose of the legislation, I should be
inclined to answer the first query, Yes, but, being satisfied
that the second query should be answered. Yes, it is not
necessary to answer the first. The construction of the sen
tence, the subject appearing but once, and even the "shall"
not being repeated, connects the entire preceding matter
into one antecedent of the qualifjdng phrase. Had it been
intended that only the second portion of the preceding mat
ter should be modified, it would seem that the sentence
would have been worded:

"No reduction of capital shall be made to a less amount
than is required under the provisions of this act for capital,
nor shall a reduction of capital stock be valid or warrant
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the cancellation of stock certificates or diminish the per
sonal liability of stockholders, until such reduction has been
approved by the commissioner of banking*."

Of less controlling force perhaps, but of significance, in

the absence of a contrary intent appearing otherwise, is the
placing of a comma before the qualifying phrase. See State

ex reL Arpin v. Eberhardt, 158 Wis. 20, 22.

'(* * « we are referred to Fowler's English Gram

mar, 570, where the author says: 'Where there are two
words in a clause each capable of being an antecedent, the
relative refers to the latter.' This grammatical rule as above
asserted is not an unvarying one under all circumstances
and the application thereof is frequently controlled by punc
tuation disclosing a different intent. In 23 Am. & Eng.
Ency. Law, 369, it is said: 'In accordance wtih strict gram
matical construction, qualifying words and phrases should
be confined to their next antecedent, in the absence of
punctuation showing a different intent. * * *" Seller
V. State, 160 Ind. 605, 622-623.

"* * * As a matter of strict grammatical construc
tion the descriptive words in the latter part of the phrase
should, in the absence of punctuation, be referred to their
last antecedent, 'execution,' and had the intent been, by
means of punctuation, to bring out a meaning which would
refer these qualifying words to more than their immediate
antecedent, a comma should have been inserted after said
word. Seiler v. State, ex rel. (1903), 160 Ind. 605, 622.
Considerations of grammatical and rhetorical usage are not
controlling where an intent in conflict therewith is dis
closed, but they are not unimportant, and may influence a
doubtful case, while in such case as this, where there is
nothing out of accord therewith, either in the particular
language or in the general intent which broad considera
tions of the act disclose, they are of controlling force.
*  * *" First Nat. Bank of Peorki v. Farmers, etc., Nat.
Bank, 171 Ind. 323, 340-341.

"* * * Considering the language used, and applying
the rules of grammar, and considering the punctuation,
there is but one meaning, In re Peterson's Will
(la.) 166 N. W. 168, 170.

See also 36 Cyc. 1117, and the numerous cases cited in
the notes and later annotations.
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I am of the opinion, therefore, that the capital stock of
the bank in question may be reduced to below one hundred
thousand dollars by amendment of its articles as part of
a reorganization plan under sec. 220.08 (15).
FMW

Military Service — Soldiers' Bonus — Persons who were
called in draft but did not reach camp and were hence not
accepted and enrolled in armed forces of United States
did not "serve" in those forces so as to entitle them to
bonus provided by ch. 667, Laws 1919.

February 20, 1932.

Ralph M. Immell,

Adjutant General.

You ask whether "alleged World War veterans who re
sponded to the call of their respective draft boards for mili
tary service prior to 11 A. M., November 11,1918, but who
failed to actually entrain for an army camp, or, if en
trained, failed to reach camp and who failed to receive
army pay for their grade are entitled to receive the Wis
consin cash bonus provided for in ch. 667, Wisconsin laws
of 1919."

Ch. 667, Laws 1919, provided:

"For the purpose of raising a sum sufficient to assure
each soldier, sailor, marine, and nurse, including Red Cross
nurses, who served in the armed forces of the United States
during the war * * * a sum not exceeding ten dollars
for each month of service, with a minimum of fifty dol
lars, as a token of appreciation of the character and spirit
of their patriotic service, and to perpetuate such apprecia
tion as a part of the history of Wisconsin, a tax * * *
is hereby levied * * *."

The answer depends upon what is meant by the expres
sion, "served in the armed forces."
No light can be shed by interpretations of the federal

bonus law, for the reason that the law provided that no per
son should receive the federal bonus who, though appoint-
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ed or inducted into the military or naval forces, had not
reported for duty at his station on or prior to November
11, 1918. (40 U. S. Stats, at Large 1151, Title XIV, sees.
1406-1407.)

Likewise, no light is shed by the decisions and regula
tions of the World War veterans relief act, the so-called
"war insurance" act, for the reason that the act specifically
included those who were injured "after induction by the
local draft board * * * but before being accepted and
enrolled for active service." This act also mentions a vol

unteer as "accepted provisionally and directed or ordered
to a camp ♦ * * for final acceptance * * *." (38
U. S. C. A. sees. 449, 450.)

It appears that men called in the draft were examined
medically by their local draft boards and then sent to some
camp or other mobilization center, where they were finally
examined and either accepted or rejected.

It also appears that men who were rejected were granted
a discharge, not the usual "honorable discharge," but a
"discharge from draft"

Also, men who were called on November 11, but failed
to reach camp, were, with their discharge from draft, paid
one dollar, one day's pay.

Hie Kansas court has several times passed upon the Kan
sas bonus law, which provided one dollar "for each day of
service" to each person "who served in the World War."

In Dew V. Davis, 115 Kan. 219, 222 Pac. 750, it was held
that one who enlisted in the navy, was sworn in, sent home
to await further orders, and received pay in the meanwhile,
was entitled to the bonus.

In Dellinger v. Soldiers' Comp. Board, 117 Kan. 147, 280
Pac. 300, the claimant had enlisted in the reserve corps, but
was not called for several months. He was held not en
titled to the bonus for the period of waiting. The court
said one good test was whether or not he received govern
ment pay during that period, and since he did not*, he was
not "in service."

Helwig v. Kansas Soldiers' Comp. Board, 117 Kan. 737,
232 Pac. 1044, was a similar case, except that the reservist
had a uniform issued to him, which he wore. The court
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held he was not entitled to compensation, saying that his
claim was "outside the letter, the spirit, the purpose, and
the constitutional justification of the compensation act."
A similar question arises in connection with the provi

sions of insurance policies, as to whether military or naval
service was a risk assumed.

In Ruddock v. Detroit L. Ins. Co., (Mich.) 177 N. W. 242,
the court said, p. 247:

"An examination of the authorities is convincing that
one has entered 'military service' when he has passed the
examination, taken the oath, been enrolled as a soldier,
and become subject to the orders of the military branch
of the government. This, we think, is clearly the common
understanding of that term. He then gives up for the time
being the occupation of a civilian, and takes up the tasks
of a soldier. * * * He is as clearly in the military
service when in training as when before the enemy."

In Boatwright v. Amer. L. Ins. Co., (Iowa) 180 N. W.
821, the Ruddock case was cited, and the court said, pp.
322-323:

"There is no question but that, when the insured volun
tarily enlisted and took the prescribed oath, he entered the
naval service of the United States government, and there
after became subject to the orders and discipline provided
for that branch of the government service."

In Reid v. Amer. Nut. Assur. Co., (Mo.) 218 S. W. 957,
where one who enlisted in the army but died of pneumonia
in a civil hospital was held to be in military service.
The test laid down in the Ruddock case is a common-sense,

reasonable one. Under that test, the person must have met,
not one, but all of the points mentioned, namely, passed
the examination, taken the oath, been enrolled and become
subject to military law. One or two of these features alone
is not sufficient. For example, the reservist is subject to
military law, but the Kansas court held him not entitled
to compensation; the drafted man has passed at least one
examination, but he has not yet been accepted, and when
not accepted, he is granted, not an honorable discharge, but
a "discharge from draft."

It seems to me that the call by the local board, exami
nation by it, being sent to a mobilization center, examina-



178 Opinions of the Attorney General

tion there, etc., are but steps leading to service "in the
armed forces." Such a person is subject to military law
because the statute so provides, not because he is a soldier;
he receives pay, not as a soldier, but as a prospective sol
dier; he receives a discharge, not from the ai*my, but from
the draft. He was not "in service"; he was merely offer-
iung himself for acceptance, and this is true though his of
fer was compulsory. He served in the draft, not in the
armed forces.

It is significant also that the bonus act provided that
benefits should not accrue to a person who, though inducted
into service, did civilian work. The legislature meant the
bonus for bona fide service men, and service meant sol
diering.
I am of opinion that persons who, although called by their

draft boards, had not yet arrived at their respective camps
or stations, and been accepted and enrolled, did not serve
in the armed forces and are not entitled to the bonus pro
vided by ch. 677, Laws 1919.

FMW

Criminal Law — Hanging of dummy labeled with name
of citizen is not in itself violation of any criminal law in
this state.

February 20, 1932.

James L. McGinnis,
District Attorney,

Amery, Wisconsin.

You state that just recently certain parties in the village
of Clear Lake in your county prepared a dummy and a sign
which was attached to the dummy labeled with the name of

a man who was somewhat prominent in the affairs of the
village, and quietly, during the night, they caused said dum
my to be hung by the neck on the main street of said vil
lage. You inquire whether this is in violation of sec. 348.41,
Stats., bearing in mind that the placard attached to the
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figure did not contain any obscene, abusive or libelous mat
ter, but merely the name of the party who was being
hanged by representation.
There is no statute in this state which makes it a crimi

nal offense to hang or burn a man in effigy. Sec. 348.41,
Stats., is a criminal law prohibiting libel and slander. To
constitute slander it is necessary for one to speak, in the
presence of another concerning any person, "any false or
defamatory words or language which shall injure or impair
the reputation of such person for virtue or chastity or
which shall expose him to hatred, contempt, or ridicule."
Libel applies to written language instead of spoken.
I have been unable to find any authority in the books

from which I could draw the conclusion that the mere

hanging of a dummy with the name of a person attached
thereto is a criminal offense. Such things are often done
in jest, in processions and represented in cartoons. In the
absence of a statute making it an offense, I believe it does
not violate any criminal law.
JEM
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Corporations — Public Utilities — Courts — Temporary
injunction restraining public service commission from as
sessing costs of investigation against Wisconsin Telephone
Company under ch. 183, Laws 1981, does not apply to pro
hibit assessment and collection of such costs against Wis
consin Telephone Company under ch. 16, Laws Special Ses
sion 1931, that act having eliminated provision upon which
court, in its written opinion, based injunction.

February 20, 1932.

Public Service Commission.

Attention Commissioner Lilienthal.

You inquire whether the temporary injunction issued Oc
tober 10, 1931, restraining the commission from assessing
the Wisconsin Telephone Company for the cost of investiga
tions under ch. 183, Laws 1931, is effective to prohibit you
from making such assessments under ch. 16, Laws Special
Session 1931.

Ch. 183, Laws 1931, created sec. 196.85, Stats., reading,
in part:

"Whenever the commission in a proceeding upon its own
motion, on complmnt, or upon an application to it shall deem
it necessary to investigate the books, accounts, practices
and activities of, or make appraisals of the property of any
public utility, power district or railroad, or to render any
engineering or accounting services to any public utility,
power district or railroad, such public utility, power district
or railroad shall pay the expenses reasonably attributable to
such investigation or service; provided, however, that the
commission may exempt and relieve such public utility,
power district, or railroad from the duty of paying such ex
penses, or a portion thereof, but only upon a finding that the
public interest requires that such public utility, power dis
trict, or railroad be thus exempted and relieved, in which
event such expenses shall not be chargeable as a part of the
remainder described in subsection (2) of this section.

At the suit of the Wisconsin Telephone Company, the cir
cuit court of Dane county issued the following temporary
injunction:
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"IT IS ORDERED that the defendants herein, and each of
them, do absolutely desist and refrain from making any
assessment against the plaintiff or rendering or mailing to
the plaintiff any bill or causing to be rendered or mailed
to the plaintiff by said defendant. Public Service Commis
sion of Wisconsin, or by the said defendant, William M.
Dinneen, for expenses incurred by said defendant. Public
Service Commission of Wisconsin, in any investigation of
the affairs of the plaintiffs or of its books, accounts, prac
tices, or activities or any appraisal of its property until the
further order of the Court."

In its opinion directing the injunction, the court said the
law was unconstitutional because it attempted to delegate
to the commission the power to determine "public interest,"
and that this is a legislative function. Quoting from the
opinion:

"Evidently the legislature started out with the intention
of enacting a statute providing that the expenses incurred
by the commission in making its investigation should be
borne by the corporation being investigated. Had the leg
islature enacted such a law in fact it would seem that it
would have been invulnerable to the constitutional objec
tion now raised by the plaintiff, but the legislature failed
to enact such a law. * * *

"It seems too clear to this court that the attempted dele
gation of power is unconstitutional for the reasons above
given that the court will not here consider any other ques
tions raised."

In the meanwhile, the legislature has enacted ch. 16,
Laws Special Session 1931, which amends sec. 196.85, as
enacted by ch. 183, Laws 1931, by striking out the entire
proviso for exemptions by the commission, "upon a finding
that the public interest requires," etc., and by inserting the
words italicized below, so that the portion of the section
above quoted from the regular session act, now reads:

"Whenever the commission in a proceeding upon its own
motion, on complaint, or upon an application to it shall deem
it necessary in order to carry out the duties imposed upon
it by law to investigate the books, accounts, practices and
activities of, or make appraisals of the property of any pub
lic utility, power district or railroad or to render any engi
neering or accounting services to any public utility, power
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district or railroad, such public utility, power district or
railroad shall pay the expenses reasonably attributable to
such investigation, appraisal or service * *

The question is whether, until the injunction, sweeping in
its terms and reading "until further order of the court," is
actually set aside by the court, the commission is under in
junction not to make such assessments.

It would be a startling rule that would enable a litigious
party who had obtained an injunction against the enforce
ment of a law to prevent the enforcement of any law at all
in the premises pending the final outcome.

I gave opinion to the department of agriculture and mar
kets, January 8, 1932,* that the injunctions against en
forcement of the retail license provisions of the 1981 oleo
margarine law and against the circulation of lists of deal
ers, were not effective to prohibit the commissioners from
enforcing the provisions of the special session act which
substituted entirely different retail license provisions and
which expressly required the department to give publicity
to licenses, etc. This opinion was based upon the rule as
stated, 32 C. J. 500:

"* * * settled by decisions of the

United States supreme court and by courts of last resort
of the states that where, subject [subsequent] to the issu
ance of an injunction, defendant is expressly authorized by
federal or state legislature to do the acts prohibited by the
injunction, he is not guilty of a contempt in committing
such acts; and that, too, although the legislation authoriz
ing the acts is unconstitutional and void."

The opinion also quoted the following from State ex reL
Drake v. Doyle, 40 Wis. 175, 217-218:

"The injunction is indeed very loose and general; literally
broad enough to restrain the secretary from revoking any
license to the insurance company, for any cause, for all
time. But it must receive a reasonable construction, and
be confined to the things and the condition of things ex
isting when issued. When the license existing at the time
the bill was filed, expired, the injunction was spent. The
secretary might have found ground for refusing a new li-

*Page 15 of this volume.
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cense, dehors all matters pleaded in the bill; or the legisla
ture might have repealed or modified the statute authoriz
ing the license. * * * And the federal court which is
sued the injunction could hardly have intended, certainly
had, in any view, no authority to bind the defendant for
all time, outside of the actual condition of things pleaded
in the record, or in new relations between the parties.
Even federal jurisdiction, where it attaches, is not so com
prehensive or prospective."

The opinion that the oleomargarine injunction was su
perseded by the new legislation presented more a case of
the entire subject matter of the injunction being supersed
ed by legislation, than does this case, where the same pro
vision of law is sought to be enforced as was the subject
of the injunction and it is conceivable that other objections
to its validity might have been ground for injunction in the
opinion of the circuit court, had the one stated not seemed
to that court sufficient.

It is said, 32 G. J. 493-494, that:

"Where the enforcement of an ordinance has been en
joined on the ground that certain provisions of the ordi
nance are invalid, the passage and enforcement of a new
ordinance on the same subject, without such invalid provi
sions, is not a violation of the injunction."

To this are cited three cases:

Wong Wai v. WilliaTnson, 103 Fed. 384, in which the
court said, p. 388:

"It is further urged that the court determined in this
case that the regulations of May 21, 1900, issued by the
surgeon general of the marine hospital service, were with
out authority of law, because no presidential proclamation
has been issued, as required by the act of March 27, 1890,
authorizing such regulations, and that enforcement of these
regulations by the defendant Kinyoun, as required by his
telegrams of June 15, 1900, was itself a contempt of court.
The answer to this contention is that the court did not find
it necessary to decide whether the regulations of May 21,
1900, were duly authorized by presidential proclamation or
not, and therefore did not decide that question. What the
court did was to suggest that it might be a question in the
case, if it were necessary to be considered, but placed the
decision upon other grounds. It follows from what has
been said that it does not appear that the defendant Kin-
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youn has violated the injunction of the court in this case,
and the order to show cause will therefore be discharged."

Ledwith v. Jacksonville, 32 Fla. 1, 15, 13 So. 454, where
the court said:

"* * * A prospective law does not affect the rights
of the parties accruing before its passage. This being the
case, the passage of the city ordinance in 1890 is not so
related to the subject matter of the original suit between
Ledwith and the city as to be the proper subject of litiga
tion in it."

In Young v, Ridgetown, 18 Ont. 140, 143, a municipal
corporation had sought to purchase a site for a town hall
under the terms of a by-law. The validity of the by-law
was questioned and a temporary injunction was issued. The
old by-law was repealed and a new by-law enacted avoiding
the features to which objection was made, and a purchase
was made thereunder. It was held that this was not a
violation of the injunction, even had the injunction been
permanent.

Have we any different case on this temporary injunction
than we would have had if the injunction had been perma
nent, after joinder of issue, trial, judgment, and affirmance
on. appeal? Would the legislature then be powerless to re
quire any assessment and collection of costs of investiga
tion of the Wisconsin Telephone Company by the public
semce commission, without subjecting the officials to lia
bility for contempt? It would .seem a reasonable and a nec-
ess^y rule, that where a court in issuing an injunction,
points out its reasons for so doing, and those reasons are
removed, the injunction no longer applies. The injunction
is, in effect, against the doing of a different act than the
one being presently done. This injunction was against the
enforcement of a law held unconstitutional by the court be
cause of the manner of determining exemptions. The new
law has no exemptions. The court said in its opinion that
it would have considered such a law valid. The court can
not reasonably be held to have intended its injunction to
enjoin the enforcement of a law which, in ordering the in
junction, it said it would consider valid. An injunction is
not to be given force beyond the intent of the court, and
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cannot be given force beyond the situation before the court.
See State ex rel. Drake v. Doyle, supra; Wis. Cent, R. Co.
V. Smith, 52 Wis. 140; O'Loughlin v. Dorn, 168 Wis. 205;
Ward V. Hausemann, 202 Wis. 179.
I am of the opinion that when the court rests an in

junction upon a specific provision of law,, and that provision
is removed by the legislature, a changed condition has
arisen to which the injunction does not apply. Had the
court been silent on the ground for the injunction, more
difficulty might be encountered in determining the ground.
But where the legislature attempted to meet the court's ob
jections and apparently did so, I feel certain that the scope
of the injunction would not be held sufficient to restrain
enforcement of the new law. Parties who still contend that
the law is invalid have abundant protection in the right to
again apply for relief.
I am of the opinion, therefore, that the public service

commission is under no restraint of court in now proceeding
with the assessment and collection from the Wisconsin Tel
ephone Company of costs of investigation, under ch. 16,
Laws Special Session 1931.
FMW
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Indigent, Insane, etc. — Legal Settlement — Prisons —
Prisoners — Time during which prisoner is out on parole
from reformatory cannot be counted in determining his le
gal settlement in town where he has been placed. It will
be necessary for him to reside in town one full year after
expiration of his parole before he can acquire legal settle
ment in such town.

If person is transient and has no legal settlement any
where, relief must be granted to him under sec. 49.04,
Stats., by county.

If person has legal settlement in some other town than
one in which he has been residing, town board will be au
thorized to grant him relief and to recover it from town
in which he has legal settlement under sec. 49.03, Stats.

February 20, 1932.

N. H. Roden,

District Attorney,
Port Washington, Wisconsin.

You state that one "A" was sentenced to the reformatory

at Green Bay; that during the time of his sentence he was
paroled by the state board of control to a farmer in a cer
tain township, and he lived in this township for about a
year and a half; that now he has become poor and unable
to work, due to injuries sustained. You state his parole
expired last September 21 and ever since that time he has
resided in said town. You inquire whether said town is
responsible for the support and maintenance of "A". You
state that you believe that he is not a resident of the town,
even though he was placed there by the state board of con
trol, but that the place where he originally came from and
lived for a year or more is the town that is liable.
When you speak of residence, I take it that you mean

legal settlement, for the man certainly has a residence in
the town in which he lives, but it is necessary for him to
live in the town for one year before he acquires a legal
settlement so as to obligate the town to support him as an
indigent. He, not having lived in the town for one year
since his parole expired, cannot be said to have a legal set
tlement in said town. The time during which he was out
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on parole cannot be counted in reckoning the length of
time for him to acquire a legal settlement, as he was placed
in that town by the officers and did not go there by his
own volition.

You are therefore advised that this man has no legal
settlement in said town and that said town is not obligated
to support him as an indigent. If he has a legal settlement
in some other town than the one in which he now resides,
the town board will be authorized to grant him relief and
to recover it from the town in which he has a legal settle
ment under the procedure outlined in sec. 49.03, Stats. If,
however, this person has no legal settlement in any other
town, then the county is liable for his support as a tran
sient under sec. 49.04, Stats.
JEM

Bridges and Highways — Public Lands — Fire road "to"
state lands, under sec. 20.49, subsec. (6), Stats., is not nec
essarily one "onto" such lands, but may be one near enough
to provide sufficiently ready access for fire protection.

February 23, 1932.

Highway Commission.

You inquire whether under subsec. (6), sec. 20.49, Stats.,
as it appears in ch. 22, Laws 1931, "fire roads leading from
the most convenient state or federal trunk highway to such
lands" must be such roads as make actual physical contact
with the lands. You say that in some instances the ex
pense of building a fire road physically contacting the land
would be prohibitive by reason of the topography, but that
in many such instances fire roads may be built sufficiently
close to the land to furnish reasonable access thereto for

fire prevention purposes.
As was said to you in an opinion of December 3, 1931,

XX Op. Atty. Gen. 1119,1120:
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"It was the legislative intent to provide protection against
fire."

It is my opinion that, under such circumstances, sec. 20.49
(6) authorizes a fire road which approaches the land close
enough to furnish resonable access for fire protection. The
legislature said "to," not "onto," such land.

It would be necessary, of course, that no such impediment
of ownership or otherwise exist in the space between such
road and the land in question as to prevent sufficiently ready
legal access of a permanent nature being had from the road
to the land to serve the purposes of fire prevention contem
plated by the statute. If necessary, a right of way might
be acquired, but left unimproved. This might be construed
perhaps to be a part of the road, so that the road would
then actually contact the land, although the statute seems
to contemplate, in general, improvement rather than mere
ly a right of way.
FMW

Courts — Erroneous Sentences — Prisons — Prisoners —

Parole — One, "A," sentenced to two years in state prison,
although sentence may be erroneous, unless it can be
changed by appeal is required to serve only one-half of sen
tence before he is eligible to parole.

February 24, 1932.

Board op Control.

You have submitted a request from Oscar Lee, warden
of the Wisconsin state prison, in which he says that a pris
oner was sentenced to state prison on August 3, 1927, for
two years for the crime of nonsupport; that execution of
the sentence was stayed and he was placed on probation;
that the probation period in this case was canceled on April
23, 1928, as "A" absconded to parts unknown. The letter
states that he was apprehended on March 9, 1931, and sub
sequently delivered to the Wisconsin state prison, Waupun,
Wisconsin, as a probation violator, received March 16,1931.
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Mr. Lee says that in checking over the previous criminal
record, he finds that "A" was arrested in Mauston, Wis
consin, in 1921 for assault and served six months in the
county jail; that he has corresponded with the judge in
reference to a minimum being set and the judge informed
him that it was the intention of the court to have "A"

serve his full two years and he would like to have the au
thorities assume that the sentence was twenty-three to
twenty-four months. Mr. Lee inquires as to when this in
dividual is eligible for parole; he says that "A" is a first of
fender, serving under a definite sentence of two years, ex
cept as otherwise stated by the judge.
Under the sentence given by the court, "A" was commit

ted to the state prison for two years. The letter of the
judge cannot in any way change that sentence from an in
determinate sentence of twenty-three months to twenty-
four months. It is too late now to correct the sentence

unless it be by an appeal to the supreme court. As the
sentence now stands it is a definite sentence for two years
and under sec. 57.06, Stats., it is necessary for "A" to serve
one-half of the term before he may be paroled.
Of course you understand that you are not required to

parole this man at the end of the period of one-half of his
sentence, but you may carry out the suggestion of the trial
court by paroling him at the end of a twenty-three months'
service, if you believe that it is fair and just in this par
ticular case to do so.

JEM
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Counties — County Board Resolutions — Public Officers
— Sheriff — Under sec. 59.15, Stats., county board may in
clude allowance for certain expenses of sheriff as part of
his salary. Under resolution permitting such expense only
outside county, sheriff may be reimbursed for expenses
only from county line, although on duty that commences at
county seat and extends to point outside county. Expenses
for use of automobile are actual expenditures for gas, oil
etc., and reasonable allowance for wear and tear.

February 24, 1932.

Louis W. Cattau,

District Attorney,

Shawano, Wisconsin.

You state that the resolution of the county board fixing
the salary of the sheriff, reads as follows:

"The salary of the sheriff of Shawano county, Wisconsin,
shall be and the same is hereby fixed at the sum of $3200
per annum, in addition to which he shall be entitled to all
lawful and legitimate actual expenses and disbursements
incurred by him in the discharge of his official duties out
side of the limits of Shawano county, and also board for
keeping and maintaining prisoners in the county jail at the
rate heretofore fixed by the board therefor, but he shall not
be allowed any expenses or disbursements whatsoever grow
ing out of or incident to service performed by him in the
discharge of his official duties, or otherwise; within the
limits of Shawano county."

You inquire:

1. Would the sheriff be entitled to his expenses in the
performance of his duty outside of Shawano county from
the place of departure, which would be the city of Shawano,
or from the county line?

2. What would be the lawful and legitimate actual ex
penses and disbursements where the sheriff uses his own
car for the transportation and conveyance of prisoners?

3. Is the sheriff entitled to any amount over and above
his gas, oil and depreciation, etc., which may be considered
the actual expense and disbursement for carrying pris
oners ?
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The question has been raised whether a sheriff who has
been placed on a salary basis may also be allowed disburse
ments in view of the provision of sec. 59.15, subsec. (1),
Stats., that

*  * The salary so fixed * * * shall be in lieu
of all fees, per diem and compensation for services rendered,
except the following additions:
"(a) Compensation to the sheriff for keeping and main

taining prisoners in the county jail;
"(b) Reimbursement to the sheriff in counties contain

ing three hundred thousand or more population, according
to the last preceding state or United States census, for ex
penses actually and necessarily incurred in the perform
ance of his official duties;

If that provision of the resolution which you recite were
invalid, I should think that the entire resolution would be
invalid, because it seems obvious that the reimbursement
provision was inducement to the fixing of the $3200.
Under the salary provisions of sec. 59.15, repeated opin

ions of the attorney general have been rendered that a sher
iff on salary is not entitled to reimbursement for expenses
of travel, etc. XV Op. Atty. Gen. 850, XVII Op. Atty. Gen.
314, XX Op. Atty. Gen. 386, and opinions cited in the fore
going. These opinions, however, were in cases where the
county board had fixed a flat sum as salary with no mention
of anything in addition to such sum. The attorney general
has, in other opinions, tacitly, or expressly without discus
sion, considered as valid, provision by the county board for
so much salary and certain disbursements. XIX Op. Atty.
Gen. 56, XX Op. Atty. Gen. 35, XX Op. Atty. Gen. 1141.

It might have been held under the provision that the
salary shall be in lieu of all fees, per diem and compensation
for services rendered except compensation to the sheriff for
keeping and maintaining prisoners, that the county board is
required to fix a flat sum and nothing else. However, in
State ex rel, Sommer v. Erickson, 120 Wis. 435, the court
held that under this provision "the county board is at liber
ty to fix a salary which shall be in addition to lawful dis
bursements, as well as a salary which should include such
disbursements." (Syllabus.) The language of the attorney
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general's opinions above quoted, XX Op. Atty. Gen. 35 and
1141, are that the disbursements thus allowed are part of
the salary. It should be noted, however, that in those opin
ions the disbursements were not on an actual expenditure
basis but were, in the one case, eighty dollars per month for
automobile, and in the other, six cents a mile for travel.

Since the decision in State ex rel. Sommer v. Erick&on,
supra, two changes in the statute have been made which
might be held to affect the decision. In that case the court
placed some reliance upon provisions for a filing by the sher
iff with the county clerk of his detailed expenses. These pro
visions have now been stricken from the statute and the
sheriff is required to file with the county clerk statement
only of the fees by him collected for which he is to account.
Sec. 59.15 (8). In view of the necessity of the sheriff's, in
order to receive reimbursement where that is included in

the salary provision, filing itemized and verified claim there
fore under sec. 59.77, the elimination of the practically du
plicate requirement of sec. 59.15 does not seem of any great
significance.
The other change is the insertion in the statute of par.

(b), subsec. (1), sec. 59.15, above quoted. Under a com
mon rule of construction, that an express exception elimi
nates implied exceptions, it might be held that this para
graph made it definite that no expenses could be allowed in
any salary system county except Milwaukee. I do not be
lieve, however, that the legislature, when it inserted the
foregoing par. (b), had any thought or intention of affect
ing the rule as to any other county except Milwaukee, and
that what it had in mind was that the fixing of a salary in
Milwaukee without mention of expenses permitted the sher
iff to be reimbursed for expenses, while the same sort of
resolution in other counties would permit no such reim
bursement.

I apprehend that ever since the passage of the statute for
the change from fee to salary system various counties have
paid the sheriff a fixed sum and certain disbursements and
that this practice has continued since its affirmation by the
supreme court in State ex rel. v. Erickson, supra, and with
out regard to the changes in the form of the statute or the
addition of the Milwaukee county exception.
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I am of the opinion, therefore, that a salary resolution
may include as part of the salary certain expense allow
ances. This may be inconsistent with the more generally ad
judged meaning of "salary," but the question is always one
of the intent of the particular statute. In Mihvaukee Coun
ty V. Halsey, 140 Wis. 82, the court held an expense allow
ance not a part of salary. On the other hand, in State v.
Billheimer, 178 Ind. 83, 96 N. E. 801, it was held that an al
lowance of $300 for traveling expenses to be added to the
salary of judges was salary rather than traveling expenses.
The particular statute with which we are here concerned,
sec. 59.15, was held by the court in State ex rel. v. Erick-
son, supra, to permit the allowance of expenses in addition

to a flat sum, and I do not believe the legislature has evi
denced, in subsequent changes in the statute, any intention
to change this rule. In State v. Billheimer, supra, the court
placed some reliance on an executive interpretation of the
statute in paying the $300 as "salary" and not as "travel
ing expenses" over a period of four years. Here we have a
more or. less definite practical construction for thirty years.
The resolution of the Shawano county board, which you

recite, speaks of the reimbursement as an allowance, but
under the rule whereby resolutions of county boards are to
be liberally construed to carry out the intent, I would in
terpret the resolution as intending that this reimbursement
should be a part of the salary. Hark v. Gladwell, 49 Wis.
172, 177; Wis. Cent. R. Co. v. Ashland Co., 81 Wis. 1, 13;
Burgess v. Dane Co., 148 Wis. 427, 436; State ex rel. v.
Outagamie Co., 175 Wis. 253, 263.
The resolution, from its punctuation, having a semicolon

after the word "otherwise" and then the added provision,
"within the limits of Shawano county," would rather indi
cate that this last clause was an addition made after the

resolution was in form, and so the purpose of the county
board that the sheriff should be reimbursed for expenses out
side the county is emphasized. I am of the opinion, how
ever, in answer to your first inquiry, that even though the
particular duty which the sheriff is performing is one which
takes him from the county seat to a point outside the coun
ty, he can be allowed expenses from the county line only, un
der this resolution.
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In answer to your second and third Inquiries, I am of the
opinion that the allowance includes only actual "expenses
or disbursements," in the use of his own automobile, such as
gas, oil, etc. and a reasonable allowance for wear and tear,
but not for depreciation in its full sense, for that includes
the element of mere time depreciation. The dictionary defin
ition of "expense" is, "the laying out or expending of money
or other resources; * * * disbursement; expenditure;
*  * *. Money expended; outlay."
FMW

Criminal Law — False Sxvearing — Conviction of false
swearing in making of affidavit cannot be sustained unless
oath was legally administered. But whenever attention of
affiant is called to fact that statement is not mere assevera

tion but must be sworn to and he does any unequivocal cor
poral act in response thereto, oath has been administered.
Recitation of affidavit that it was upon oath is prima facie
evidence that oath was legally administered and strong and
convincing contra proof is necessary.

February 24, 1932.

John A. Conant,

District Attorney,
Westfield, Wisconsin.

You submit the following statement of facts:

"On January 5, 1932, a man appeared before a notary
public in this county and asked for a resident fur dealer's
license. The notary made one out on the usual application
blanks and asked the applicant to sign in the proper place.
He signed both the application and the jurat. The notary
public then signed in the usual place, the application sent
in and a resident's fur dealers license issued thereon. I have
discovered that the statement that the applicant had never
been convicted of the violation of the Wisconsin game laws
was false."
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Your inquiry is whether the applicant can be prosecuted
for false swearing in view of the fact that he did not swear
or affirm as to the truth of the statements made in the ap
plication.

Sec. 346.02, Stats., reads as follows:

"Any person being lawfully required to depose the truth
on his oath, affirmation or declaration, legally administered,
who shall wilfully swear, affirm or declare falsely to any
matter or thing in any cause or proceeding, before any
court or tribunal created by law, or in regard to any matter
or thing respecting which such oath, affirmation or declara
tion is by law authorized or required, before any officer
authorized to administer oaths or before any committee of
either house, or of both houses of the legislature, shall be
deemed guilty of the crime of false swearing, and shall be
punished therefor by imprisonment in the state prison not
more than three years, or in the county jail not more than
one year, or by fine not exceeding one thousand dollars."

In a prosecution under this section it is necessary to
prove that the untrue statement was made by the defendant
"on his oath, affirmation or declaration, legally adminis
tered." The certificate of a notary public in the usual form
with proof of his and the affiant's signatures is prima fade
proof of the proper execution of the affidavit and sufficient
to sustain a conviction if uncontradicted. Komp v. State,
129 Wis. 20; Lappley v. State, 170 Wis. 356.

In order to overcome such a prima fade showing, evi
dence that the oath, affirmation or declaration was never
legally administered must be strong and convincing. Komp
V. State, 129 Wis. 20.

What constitutes the legal administration of an oath is
discussed in full under the separate subject of Affidavits,
Oaths, and Perjury in Corpus Juris and Ruling Case Law,
and numerous cases cited. See 2 C. J. 337-338; 46 C. J.
842-843; 48 C. J. 855; 1 R. C. L. 765; 20 R. C. L. 507-509;
21 R. C. L. 257-258. I do not know what can be added to

the discussion and citations in these encyclopedias, unless it
be to call your particular attention to the language which
seems most pertinent to your case and to one or two of the
leading cases appearing to most closely touch your facts. I
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therefore quote you from the Ruling Case Law discussion
under "Affidavits," 1 R. C. L. 765;

"H: * * Although great latitude is allowed by statute
as to the form in which the oath or affirmation shall be ad
ministered, nevertheless some form remains essential to dis
tinguish an affidavit from a bare declaration. If the conduct
of the parties is of such an equivocal nature that it may or
may not have been accompanied by an intention to take an
oath or affirmation, it is not sufficient. To make a valid oath
or affirmation there must be some overt act which shows
that there was an intention to take an oath or affii'mation
on the one hand and an intention to administer it on the
other; for even though such intention actually did exist, if
it was not manifested by an unambiguous act, perjury could
not be based thereon, and the affidavit would be insufficient.
If the attention of the person making the affidavit is called
to the fact that it must be sworn to, and in recognition of
this he is asked to do some corporal act and he does it, the
instrument constitutes a statement under oath irrespective
of any other formalities. * *

In O'Reiley v. People, 86 N. Y. 154, 157,

"* * * no words passed between the officer and the
accused, and what was done consisted only of the latter's
signature to the jurat, which he thereupon handed to the
officer who affixed his own name to the certificate in silence."

The court held that this did not constitute an oath, saying,
p. 161:

«:i= * :i: makc a valid oath, for the falsity of which

perjury will lie, there must be in some form, in the pres
ence of an officer authorized to administer it, an unequivo
cal and present act, by which the affiant consciously takes
upon himself the obligation of an oath. The delivery in this
case of the signed affidavit to the officer was not such an act,
and was not made so by the intention of the one party or
the supposition of the other."

In United States v. Mallard, 40 Fed. 151, 5 L. R. A. 816,
the court said, pp. 151-152:

"The underlying principle evidently is that whenever
the attention of the person who comes up to swear is called
to the fact that the statement is not a mere asseveration,
but must be sworn to, and, in recognition of this he is asked
to do some corporal act, and does it, this is a statement un-
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der oath. And this, without kissing any book, or raising his
hand, or doing any religious act. Compare United States v.
Baer, 18 Blatchf. 493, 6 Fed. Rep. 42. In the case at bar the
commissioner, after reducing to writing the verbal state
ment of the defendant, read it over to him, with the preface
and conclusion, both stating that it was sworn to. He then
said to defendant: 'If you swear to the truth of this state
ment, put your mark.' Defendant put his mark. This was
an oath."

With these authorities in mind, you should carefully check
the facts surrounding the signing of the affidavit, bearing in
mind that the recitation of the affidavit that the affiant was
sworn requires strong and convincing proof to overcome its
verity, and that a conviction was sustained in Komp v.
State, supra, where the defendant testified positively that
the notary never administered any oath and the notary
could not testify to a distinct remembrance of the exact
facts.

FMW

Bridges and Highways — Public Lands — Fire Roads —
Eminent Domain — Fire roads to state lands constructed
and maintained under sec. 20.49, subsec. (6), Stats., are
not regular public highways, but are for sole purpose of fire
prevention and are under supervision and control of conser
vation commission.

Public roads cannot be laid out on locations of fire roads
to public lands constructed and maintained under sec. 20.49
(6), under existing statutes, except by express legislative
act.

February 24, 1932.

Conservation Commission.

You ask whether a fire road "to" state lands, constructed
and maintained under sec. 20.49 (6), Stats., created by ch.
22, Laws 1931, is under the control of the conservation com
mission.
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Sec. 20.49 (6) reads as follows, the italicized words
having been inserted by ch. 22, Laws 1931:

"On October 1, 1929, and annually thereafter, hoo hun
dred thousand dollars for the construction and maintenance
of roads, including fire roads, in the state parks and state
forests and other public lands as defined in chapter 24, and
for highways or fire roads leading from the most conveni
ent state or federal trunk highways to such lands. All work
done under this subsection shall be determined by the state
conservation commission for state park and forest lands,
and by the land commission for other classes of public lands
and the county board of the county wherein the lands af
fected are situated. All ivork shall he done by or under the
authority or tvith the approval of the state highway com
mission. Outside the limits of the said park, state forest
and public land areas, not more than two direct connections
to the most convenient state trunk highway may^be built or
maintained under the provisions of this section."

The wording of the references here to fire roads, aside
from the subject matter itself, clearly indicates a legislative
destinction between a public highway and a fire road to
state lands. The fire road is not a regular public highway,
does not become a part of the highway system of the state
or of any county or municipality, and is hence not within
the statutory and common law rules as to use by the public,
or control by the regular highway authorities of the state or
any of its subdivisions. This is emphasized by the setting
.up of a special appropriation for maintenance as well as for
original construction. I am of the opinion, therefore, that
these roads are for the sole special purpose of use for fire
prevention and are under the supervision and control of the
conservation commission under the general authority of
sec. 23.11 and by virtue of the fire prevention work of the
state being placed under its direction and control. This is
limited, in my opinion, only by ttye provision of sec. 20.49
(6) that "all work shall be done by or under the authority
or with the approval of the state highway commission,"
and which refers solely to the work of construction and
maintenance.

You ask further whether these roads may be converted
into regular public highways, or rather, whether public
highways may be laid out later on the same locations.



Opinions op the Attorney General 199

I will assume that the state will acquire merely an ease
ment of user for these fire roads, as that presents fully the
entire question.

*  * An easement is property, and partakes of the
nature of land. It is an incorporeal right—an incorporeal
hereditament, and although only an incorporeal right and
appurtenant to another, the dominant tenement, it is yet
properly denominated an interest in land which constitutes
the servient tenement, and the expression, ̂ estate or inter
est in lands,' or 'fee or a freehold estate,' when used in a
statute, is broad enough to include such rights." 19 C. J.
863.

.  "* * * Public easements * * are in gross, and
in this class of easements there is no dominant tenement."
19 C. J. 870.

"The right to an easement will be extinguished by a law
ful appropriation to a public use of the land where the
easement is located, or of other land which will render the
enjoyment of the easement impossible. And this is so al
though the easement is not specifically named in the decree
of condemnation. However, the owner of the easement as in
case of a condemnation of the fee, is entitled to recover the
damages sustained by reason of the appropriation to public
use of the land subject to easement." 19 C. J. 957.

"The owner of the servient estate may also make a law
ful dedication of a private easement to public use provided
the owner of the easement consents, but not otherwise."
19 C. J. 957.

"A highway is regarded as an easement of perpetual
character, and therefore a freehold estate, or incorporeal
hereditament." 29 C. J. 367-368.

"The general rule is that viewers cannot locate a highway
upon another highway which has been legally laid out and
opened, or which has become such by prescription, without
vacating the old road." 29 C. J. 399.

oijy land and easements therein, but also

all kinds of personal property may be taken under the pow
er of eminent domain, including intangible and incorporeal
rights." 20 C. J. 588.

"The term 'land' or 'real estate' as used in reference to
the right of eminent domain includes everything which is
embraced by the term where used in its legal sense. It in-
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eludes, not only the structures upon the land, but all incor
poreal hereditaments, rights, and privileges necessary to the
construction and operation of the works for which the land
is condemned." 20 C. J. 589.

"An easement appurtenant to land is property subject to
the power of eminent domain. And where the statute uses
the words 'land' or 'real estate' it will be held to include
easements, such as a right of way, especially where the
statute declares that those words shall include lands, here
ditaments, and all rights thereto and interests therein." 20
C. J. 593-594.

"The generally accepted doctrine is that lands owned by
the state cannot be taken for public use under a general
power to condemn land; there must be express statutory
authority, or the authority must arise from necessary im
plication, 20 C. J. 620.

"An easement is an interest in land for which the owner
is entitled to compensation, as much so as if the land to
which the easement is appurtenant were taken or injured."
20 C. J. 655.

Land for public highways can be obtained only by agree
ment of the owner or by condemnation. Sees. 80.09, 80.17
to 80.22, 83.07, 83.08, etc., and ch. 32, Stats. See Noioaczik
V. Marathon County, 238 N. W. 883.
Ch. 32, Stats., deals with eminent domain. Sec. 32.01

provides:

" 'property' includes estates in land, fixtures, and person
al property directly connected with lands."

Sec. 32.02 provides that towns and counties "may acquire
by condemnation any real estate and personal property ap
purtenant thereto or interest therein," "for any lawful pui--
pose."

Sec. 370.01 (9) Stats., provides:

"In the construction of the statutes * * *

"(9) The word 'land' 'or 'lands,' and the words 'real es
tate' and 'real property' shall be construed to include lands,
tenements and hereditaments and all rights thereto and in
terests therein."

Sec. 32.03, Stats., provides:
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"(1) The general power of condemnation conferred in
this chapter does not extend to property owned by the state,
a municipality, public board or commission, nor to the con
demnation by one railroad or public utility of the property
of another, unless such power is specific^ly conferred by
law."

*  * At the time the charter was granted to the
plaintiff, the lands along the river where it would be neces
sary to make embankments and levees were, to a great ex
tent, owned by the state; and as there were no means pro
vided by the charter by which the corporation could acquire
the right to make such embankments or levees upon the
state lands by making compensation to the state, while the
charter contained provisions for acquiring the right from
private owners, although such provisions may have been in
sufficient to accomplish that purpose, it would seem to be a
fair inference that the legislature intended to grant the
right of such use to the corporation without compensation
as to all lands owned by it which it would become necessary
to use in executing the purposes of the grant.
"It has been held by other courts, and such appears to be

the settled construction, that when the legislature author
izes a public highway, or other public improvement of a like
nature, by a corporation, the making of which will necessar
ily require the use or taking of the public lands, and no
negative words are contained in the charter, and no provi
sion made for making compensation to the state for public
lands so required to be taken, the right to use or take the
same for such purpose is conferred upon the corporation
without making compensation therefor. * * *" Black
River Imp. Co. v. La Crosse Booming & Trans. Co., et al..
54 Wis. 659, 676.

"It is claimed that none of these statutes confer the right
to take property belonging to the state; that the highways
belong to the state; that the grant contemplated that high
ways would necessarily be overflowed by the construction
and maintenance of the dam as authorized; and that by the
failure of the act to provide for the taking of property be
longing to the state and legislature must have intended to
permit the taking and flowing of any land and property be
longing to the state. This was the holding in Black River
Imp. Co. V. La Crosse B. & T. Co. 54 Wis. 659,11 N. W. 443,
where, in order to construct a dam, it was necessary to take
a certain piece of real estate belonging to the state of Wis
consin. It appeared in that case that the construction and
maintenance of the dam as authorized by the legislature was
impossible without taking this real estate belonging to the
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state. It was necessary to hold, therefore, either that the
state had consented to the use of this property, or to hold
that it was impossible for the grantees to build the dam as
authorized. The court held that in view of the fact that
the legislature knew that the construction and maintenance
of the dam would involve the taking of this property belong
ing to the state, it must be assumed that the legislature in
tended to permit the use of the property without compensa
tion. We have no quarrel with that holding. But we do not
think it has any application here. There is a wide difference
between real estate to which the state holds title in fee sim
ple and the highways of the state. It may be granted that
the legislature has full control over the highways of the
state, that it may lay out highways and that it may abandon
highways. But it has no such thing as title in fee to a high
way. It may well be that whatever title the public has in a
highway rests in the state. But that is a question which we
do not deem it necessary to consider. The public has no title
to a highway which is subject to the exercise of the sover
eign right of eminent domain. The fact that the right of
eminent domain cannot be invoked by the defendant to ac
quire the right to overflow highways does not argue that
the state intended to grant such right without requiring the
beneficiaries of the grant to compensate the towns for dam
age done. On the contrary, there seems to be a purpose on
the part of the legislature to make the grantees of the act
liable to any and all sustaining damage by reason of the op
eration of the dam." Marion v. Southern Wis. Power Co.,
189 Wis. 499, 503-505.

"The Traction Company, the petitioner below, concededly
a public utility, sought to condemn certain property and
rights of the appellant corporation, the Canal Company, un
der an exercise of the right of eminent domain through the
proceedings outlined in ch. 32, Stats. The appellant chal
lenges the right of the Traction Company so to do, on the
ground that the Canal Company is also a public utility and
protected from condemnation proceedings by sec. 32.03,
found in the same chapter, and which provides that the
general power of condemnation in that chapter shall not ex
tend, unless specifically conferred by law, to the condemna
tion by one public utility of the property of another.

ccHc H: * Canal Company, at the time of the in

stitution of the condemnation proceedings, being a public
utility within the purview and meaning of the statute, the
objection interposed to the condemnation by another public
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utility of its, the Canal Company's, property should have
been sustained * * Wisconsin T., L., H. & P. Co. v.
G. B. <& M. C. Co. 188 Wis. 54, 62-63, 67.

In State v. Town Board, 192 Wis. 186, the town had at
tempted to lay out a highway along the location of an "in
stitution road" through the property of a state tuberculosis
camp, owned in fee by the state. The court said, page 196:

"* * * Sec. 80.03, Stats., provides that 'No public
highway shall be laid out through or upon any . . .
yard or inclosure used for educational or charitable pur
poses.' It is undisputed that the route of this alleged high
way passes through 'the yard and inclosure of the State Tu
berculosis Camp which is devoted to educational and charit
able purposes.' By the provisions of the statutes the town
board was prohibited from laying out a highway through
this camp, and its proceedings to that end were entirely
void."

No mention is made by the court of the provision of sec.
32.03 that the power of condemnation does not extend to
state property unless specifically authorized, but nothing
in the case as reported indicates that the court rejected or
otherwise considered that objection.

My conclusion from the foregoing statutes and authorities
is that the easement of user for a fire road constructed and
maintained under sec. 20.49 (6) is such an interest in land
as is generally the subject of condemnation and compensa
tion when required for a public highway, but that being in
the state, it may not be condemned by reason of the specific
provision of sec. 32.03 that state property may not be con
demned without express statutory authority. Except for
this provision it might be necessary to fall back on a sub
sidiary rule that public property may not be condemned for
a use inconsistent with the public use to which it is being
put, and to determine whether the establishment of a public
road would interfere with the fire road use. But I do not

deem it necessary to consider that. Nor is it necessary to de
termine whether the interest of the state in the fire road
easement is proprietary or governmental, for the exception
of sec. 32.03 to the eminent domain statutes includes both

when held by the state.
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I am of the opinion, therefore, that public roads cannot
be laid out on the locations of fire roads constructed and
maintained under sec. 20.49 (6), under existing statutes,
except by express legislative act.
FMW

Fish and Game — Words and Phrases — Loaded — Gun
is loaded when cartridges are in magazines of lever-action
automatic or slide-action rifle, within contemplation of sec.
29.22, subsec. (1), Stats.

February 24,1932.

Paul D. Kelleter,

Conservation Director.

In your communication of February 5 you state that dur
ing the past few years your department and its wardens
have had very serious trouble through persons in the north
ern and central parts of the state hunting deer with artifi
cial lights and killing them in the night time; that in many
instances they have not only killed deer but horses, cattle
and other stock belonging to the settlers and farmers living
in the deer inhabited areas. You state that several persons
have also been killed by pulling loaded guns from an auto
mobile with the barrel pointed towards them.
You state further that persons committing these depreda

tions, on most occasions, have in their possession for shoot
ing purposes high-power, lever-action, automatic or slide ac
tion rifles with the cartridges in the magazines of the same

ready to put into the barrel by the mere working of a lever,
which takes only a moment of action.
You direct me to sec. 29.22, subsec. (1), Stats., which pro

vides :

*  * no person shall carry with him in any vehicle
or automobile any gun or rifle unless the same is unloaded
and knocked down or unloaded and inclosed within a car
rying case."
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You say that it is generally conceded by manufacturers,
hunters, and other persons who are handling guns to a con
siderable extent, that when the magazine of a gun is filled
with cartridges, it can be considered as loaded, as these
cartridges are being carried in the weapon and not separate
ly or apart from it. You ask to be informed, in view of this
serious situation, whether a gun with cartridges in the
magazine is a loaded gun within contemplation of the above
statute.

In an official opinion in XVI Op. Atty. Gen. 688, this de-
pai-tment held that a gun is not loaded within contemplation
of sec. 29.22, Stats., unless the shell is in the barrel of the
gun. You have considered this opinion and have called my
attention to it again and you desire a contrary ruling. It
was conceded in said opinion that it was more a question of
fact than of law. The additional statement of facts that
you gave us has, together with further thought on the mat
ter, convinced us that you are correct in your conclusion,
and that a contrary ruling should be made. In 9 Geo. IV., ch.
31, sees. 11 and 12, the carrying of loaded arms was pro
hibited and it was held in Rex v. Harris, 5 Car. & P. 159,
that a firearm which is susceptible in its then condition of
being fired is a loaded arm. When the cartridge is in the
magazine of the gun and may be pushed into the barrel
simply by moving a lever which is as easily done as to cock
a gun, it seems apparent that within contemplation of this
statute a gun must be considered loaded when the cartridges
or shells are within the magazine capable of being moved
into the barrel by the lever.
As those who are manufacturing and using guns agree

with this construction, you are advised that we are of the
opinion that when cartridges are in the magazine of a lev
er-action automatic or slide-action rifle, such gun is loaded
within contemplation of sec. 29.22, subsec. (1), Stats.
JEM
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Fish and Game — Net Fishing — If in judgment of con

servation commission it is necessary to establish rules and

regulations defining pound nets, trap nets and trammel

nets in order to carry out provisions of sec. 23.09, Stats.,

it has power to do so.

February 24, 1932.

Paul D. Kelleter,

Conservation Director.

You state that during the past few months numbers of
commercial fishermen from the Lake Michigan district have
appeared at your office requesting that the conservation
commission establish certain rules and regulations as to
what, under the law, would constitute a pound net, trap net
and trammel net; that under out present state law there is
no description of these various kinds of nets and under the
provisions of sec. 29.33, subsec. (7), Stats., as amended by
ch. 318, laws of 1931, you license them by name with no
description given. You inquire whether under the provi
sions of sec. 23.09, pars. (7) and (10), the conservation
commission could legally establish any rules or regulations
giving a description of these various kinds of nets.

Sec. 23.09, subsec. (7), Stats., provides:

"The commission is hereby authorized to make such rules
and regulations, inaugurate such studies, investigations and
surveys, and establish such services as they may deem nec
essary to carry out the provisions and purposes of this act,
and any violation of any provisions of this act, or of any
rules or regulations promulgated by the commission, shall
constitute a misdemeanor and be punished as hereinafter
provided. * *"

Sec. 23.09, subsec. (10), Stats., provides:

"This section shall not be construed as authorizing the
commission to change any penalty for violating any game
law or regulation, or change the amount of any license es
tablished by the legislature, or to extend any open season or
bag limit on migratory birds prescribed by federal law or
regulations, or to contract any indebtedness or obligation
beyond the appropriations made by the legislature."
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It thus appears that the commission has the power to
make rules and regulations if it deems necessary'to carry
out the provisions and purposes of the act. The limitations
as given in subsec. (10) do not include regulations fixing
or describing certain named nets. If, in the judgment of
the commission, they believe it is necessary in order to carry
out the provisions of the act to make such rules and regula
tions as here referred to, we believe that the commission has
the power to do so.
JEM

Agriculture — Counties — AgricultunU Agent — County
Nurse — Referendum — County board may not submit
questions to referendum except as it takes definite action it
self thereon and makes taking effect of such action contin
gent upon approval by electors. This rule applies to resolu
tion to submit to electors questions whether county agent
and county nurse shall be retained.

February 25, 1932.
Ross Bennett,

District Attorney,
Portage, Wisconsin.

You refer to opinions of the attorney general, XX Op.
Atty. Gen. 276, and February 10, 1932, to the district at
torney of Taylor county,* and ask whether, upon the follow
ing resolution and the suggested ballots, the questions of
whether a county agricultural agent and a county nurse
shall be retained, may be submitted to the electors:

" 'Whereas: The question of whether a county agricul
tural agent and county nurse be retained by Columbia coun
ty, is a problem well worthy of the determination of the
voters and taxpayers of the county. And it is therefore
Resolved that the county clerk be instructed to submit this
question to a referendum of the people at the annual meet-

Page 146 of this volume.



208 Opinions of the Attorney General

ing of the electors in all precincts of the county at the April
election in 1932/
"The following ballot has been suggested to the county

clerk:
"Should the county board of Columbia county continue to

employ a county agricultural agent?
"Yes ( ) No ( )

"Should the county board of Columbia county continue
to employ a county nurse?

"Yes ( ) No ( )"

In XX Op. Atty. Gen. 276 it was said:

"Since the county board now has power to abolish the
office of county agricultural representative, it may make its
action in that respect contingent upon the result of a refer
endum vote. State ex rel. Van. Alstine v. Frear, 142 Wis.
320; Meade v. Dane County, 155 Wis. 682, 644."

In the opinion of February 10, 1932, it was said:

"* * * The decision of the board must, however, be
complete in itself, with the vote of the electors being merely
the contingency upon which the decision of the board shall
take effect. The board must decide the question and such
decision cannot be delegated to the electors.

"In our opinion this resolution attempts to delegate to the
electors the power of the board to decide whether or not
there shall be a county agent. There is no evidence of any
decision by the board on the question, but the decision is left
directly to the elections. It therefore does not come within
the ruling of our opinion in XX Op. Atty. Gen. 276, 279,
nor within the ruling of the Van Alstine case, swpra. Such
a resolution, therefore, is void and not a proper exercise of
the power of the county board.

<<!)! I'f * >>

This later opinion is consistent with the former one and
is identically the question presented by your inquiry. The
county board has made no decision whatever in the matter,
but proposes to submit the question without previous ac
tion by itself to the electors. This is a delegation of the
legislative power of the board. In order to submit such a
question to a referendum the board must take its action
definitely and then attach to that action a provision that it
shall be effective only after approved by the electors.
FMW
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Public Officers — County Board — Patrolman — Member
of county board, although he resigns and successor is elect
ed and qualified, may not serve as county highway patrol
man during term for which he was elected.

February 25, 1932.

James P. Cullen,
District Attorney,

Prairie du Chien, Wisconsin.

You ask whether a member of the county board, upon his
resignation as town chairman and the selection and qualify
ing of a successor, may be hired by the county as highway
patrolman.

Sec. 82.03, subsec. (6), Stats., provides:

"The county board shall provide him [county highway
commissioner] with suitable offices and such assistants as
are necessary for the proper performance of his duties."

Sec. 66.11 (2) provides:

"No member of a town, village, or county board, or city
council shall, during the term for which he is elected, be
eligible for any office or position which during such term
has been created by, or the selection to which is vested in,
such board or council."

In X Op. Atty. Gen. 416 opinion was given that county
highway patrolman was a position the "appointment to
which is vested in" the county board and that therefore a
member of the county board could not serve as county high
way patrolman "during the term for which he is elected."
This opinion was followed, XII Op. Atty. Gen. 353, XIII Op.
Atty. Gen. 164, and XIX Op. Atty. Gen. 258 and, under the
foregoing express provisions of the statutes, must be ad
hered to.

FMW
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Public Oncers — Supervisor — Ch. 86, Laws 1931, pro
viding that cities of eight hundred population or less shall
have but one representative on county board, is constitu
tional.

Question as to powers and rights in case of election in
such city of three supervisors, one from each ward, being
moot, opinion is not given.

February 25, 1932.
Chas. M. PORS,

District Attorney,

Marshfield, Wisconsin.

You inquire whether ch. 86, Laws 1931, which provides
that a city with a population of 800 or less shall have but
one supervisor on the county board instead of a supervisor
from each ward, as is the rule in other cities, is constitu
tional. You do not point out any provision of the constitu
tion which you think this act may violate. The question
would seem to have been practically decided in State ex rel.
McCoale v. Kersten, 118 Wis. 287. The charter of the city of
Chilton, enacted by the legislature, provided that the mayor
should be the sole representative of the city on the county
board of supervisors, while the general law provided for a
supervisor from each ward. Three supervisors elected, one
from each ward, were by resolution excluded from the pro
ceedings of the county board, which declared the mayor the
sole representative in the county board of supervisors. The
claimants sought to mandamus the board of supervisors to
permit them to participate in its proceedings. The writ was
denied, the court saying, p. 292:

"=1= * Ht Does the special charter act violate the uni

formity of the system of county government by declaring
that the mayor, by virtue of his office, shall be the supervi
sor, and as such the sole representative of and for said city
in the county board of supervisors for said county? The
general system of county government is a representative
system, where some one is chosen as a representative
from some prescribed district or territory, embracing the
whole or a part of a municipal corporation as a political
subdivision of the county, without regard to absolute equali
ty of number in population, or sameness of area, or designa-
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tion of such municipal subdivision. Absolute uniformity is
not demanded, but uniformity as nearly as practicable is re
quired. The legislature determined that uniformity of rep
resentation in this county board as constituted would be at
tained, within the scope and intent of this constitutional
provision, by having the city of Chilton represented by its
mayor alone. And, when the qualified voters of the city elect
him to. the office of mayor, they thereby exercise their right
to select their representative in the county board of super
visors."

See also State ex rel. Scanlan v. Archibold, 146 Wis. 363,
and State ex rel. Binner v. Buehr, 174 Wis. 120.
No other provision of the constitution which ch. 86, Laws

1931, could violate occurs to me, and I am, therefore, of the
opinion that the act is constitutional.
"You inquire further: If a city of less than 800 and with

three wards, elects three supervisors, are none, all, or but
one entitled to be seated, and has the county board or the
county clerk the right to refuse membership on the county
board to any?
These would seem to be moot questions at the present

time. If such a situation arises you may then have the
opinion of the attorney general upon the powers and rights
involved.

FMW
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School Districts — County Board of Education — Census
Taker — Under sec. 40.13, subsec. (4), Stats., compensation
of census taker employed by district clerk must be paid out
of district funds.

No per diem is provided in sec. 40.24 (9) for members of
county board of education; "actual and necessary expenses,"
as used in that section does not include expenses of hiring
substitute in order that board member may attend meeting
of board.

February 26, 1932.
L. W. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

You submit for the consideration of this department,
with a request for an opinion thereon, the following state
ment of facts: Sec. 40.13 (4) of the statutes provides:

"The school clerk in any school district may employ some
competent person to take such [the school] census."

You inquire whether the school clerk must compensate this
person himself, or whether such census taker is to be com
pensated out of the funds of the school district.

You state further that sec. 40.24 (9) of the statutes pro
vides that the members of the county board of education
shall be reimbursed their actual and necessary expenses in
the performance of their duties. You inquire whether the
word "expense," as used therein, is intended to cover any
per diem. For example, may a member of the board who is
otherwise employed be reimbursed for expenses incurred in
hiring a substitute in order that such board member may
attend the meeting of the board?

1. It is the opinion of this department that the compen
sation of a school census taker employed by the school clerk,
under the provisions of subsec. (4), sec. 40.13, Wisconsin
Stats., must be paid out of the funds of the school district.

There is no duty imposed upon the district clerk to take
the school census. See sees. 40.11 and 40.13, Stats. Subsec.
(1), sec. 40.13, Stats., merely requires the district clerk to
"make and transmit to the county superintendent, a veri
fied report" of the school census. Subsec. (3), sec. 40.13,
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Stats., provides a penalty for wilful failure of the district
clerk to make such annual report. Nowhere in the statute
is the duty imposed upon the district clerk requiring him to
take the school census. In fact, the evident intention of the
legislature to permit the employment of some one besides
the district clerk for this work is apparent from the lan
guage of subsec. (4), sec. 40.13, Stats. If the legislature
had required the district clerk to take the school census,
such clerk could not, by employing another, shirk the duty
imposed upon him by law. Here, however, we find no duty
to take the school census imposed upon the district clerk
and, since the legislature saw fit to permit such clerk to hire
a competent person to take such census, the legislature must
have contemplated that the person so employed under sub-
sec. (4), sec. 40.13, Stats., would be compensated out of
the funds of the district.

2. It is the opinion of this department that the members
of the county board of education are not entitled to a per
diem under the provisions of subsec. (9), sec. 40.24, Stats.
A public officer's right to compensation is purely statutory
and such officer is entitled only to the compensation and fees
allowed by law. Henry v. Dolen, (1925) 186 Wis. 622, 203
N. W. 369.

Subsec. (9), sec. 40.24 provides:

"The members of the county board of education shall be
reimbursed their actual and necessary expenses in the per
formance of their duties; the same to be paid out of county
funds."

No per diem is provided therein. Had the legislature in
tended to grant a per diem to such officers, it would have
provided for such per diem in express terms. See, for ex
ample, sec. 147.03, Stats, (granting per diem to the state
board of examiners in the basic sciences); sec. 147.13 (3),
Stats. (Wisconsin board of medical examiners); sec.
147.23 (2), Stats, (board of examiners in chiropractic);
sec. 149.03, Stats, (board of examiners for nurses). Nor is
a board member entitled to be reimbursed, under sec. 40.24,
(9), Stats., for money expended in hiring a substitute in
order that such member might attend a meeting of the
board. See State ex rel. Bader v. Harkmann, (1924) 305
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Mo. 342, 265 S. W. 582, where it was held that the words
"actual necessary expenses,"' as used in an act, did not in
clude the expense of clerk hire by city assessor. In Casey
V. State, (1926, Texas) 289 S. W. 428, 430, "actual and
necessary expenses" of a county attorney were held not to
include fees of a stenographer or office assistant.
HHN

Appropriations and Expenditures — Counties —County
Board Resolutions — Appropriation resolution of county
board passed without compliance with procedural rules of
county board is, nevertheless, valid and in force unless
board failed to comply with some statutory or constitutional
requirement.

February 26, 1932.
R. A. Forsythe,

District Attorney,
Hudson, Wisconsin.

You inquire whether an appropriation resolution passed
by the county board without conforming to its own rules
with reference to the procedure to be followed in consider
ing and passing such a resolution is valid. In McDonald v.
State, 80 Wis. 407, the court said, pages 411-412:

"The courts will take judicial notice of the statute laws
of the state, and to this end they will take like notice of the
contents of the journals of the two houses of the legislature
far enough to determine whether an act published as a law
was actually passed by the respective houses in accordance
with constitutional requirements. Further than this the
courts will not go. When it appears that an act was so
passed, no inquiry will be permitted to ascertain whether
the two houses have or have not complied strictly with their
own rules in their procedure upon the bill, intermediate its
introduction and final passage. The presumption is con
clusive that they have done so. We think no court has ever
declared an act of the legislature void for non-compliance
with the rules of procedure made by itself, or the respective
branches thereof, and which it or they may change or sus
pend at will. If there are any such adjudications, we decline
to follow them."
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In XVIII Op. Atty. Gen. 268, 269, the attorney general
said:

"In the absence of any statutory limitations or prohibi
tion the board is a law to itself as to the proceedings or man
ner of proceedings in the transaction of its business. I do
not think the adoption of such a resolution, however meri
torious it might be, would prevent the board from taking
any action itself at any meeting and in any manner or
form of procedure it decided upon by proper vote of its
members if the motion was not ruled out of order."

This is the correct rule, in principle as well as upon au
thority. Unless the procedure of the county board fails to
comply with some statute or constitutional requirement its
violation of its own rules is immaterial.
FMW

Courts — Justice Court — Criminal Law — In criminal
case in justice court before jury, jury passes upon both
law and facts and justice cannot dismiss case on his own
motion for reason that state has failed to make out case.

February 26, 1932.

Earl F. Kileen,
District Attorney,

Wautoma, Wisconsin.

You ask for an opinion on the following matter:

" *A' is being tried in justice court before a justice of
the peace and a jury called by the defendant, for a misde
meanor pf which the justice has jurisdiction to hear, try
and determine. The state wholly fails to make out a case.
Can the justice take the case from the jury and dismiss it
after the state finishes making out its case?"

This question must be answered in the negative. The
question of facts as well as the law in justice court in a
criminal case is for the jury, in those cases where a jury
has been called for by the defendant. See Bryant's Wisconsin
Justice, 8th ed., sec. 265. Of course the district attorney, if
he is trying the case, may move to dismiss the action which,
with the consent of the defendant, may be done.
JEM
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Taxation — Motor Vehicle Fuel Taxes — Under sec.
78.09, Stats., Minnesota dealer who purchases gasoline in
Wisconsin for sale to farmers in Minnesota is not entitled to
refund of motor vehicle fuel tax on gasoline so purchased.

February 26, 1932.

Solomon Levitan,
State Treasurer.

You submit for the consideration of this department,
with a request for an opinion thereon, the following state
ment of facts:

During the month of December, the Capitol Oil Corpora
tion of Onalaska, Wisconsin, sold to a dealer a truck load of
gasoline. This gasoline was taken from the tanks of the
Capitol Oil Corporation at Onalaska and put into the tank
wagon truck of the dealer who purchased it. The dealer who
purchased this gasoline claims he took it into the state of
Minnesota and sold it to farmers in Minnesota. The dealer
now asks a refund from the state of Wisconsin for the
amount of tax on the gasoline purchased. You inquire
whether this dealer who purchased the gasoline in Wiscon
sin and sold it to farmers in Minnesota is entitled to a re
fund.

Your question must be answered in the negative.
Sec. 78.09, Stats., provides in part:

"Any person or persons, firm or corporation who shall
buy or use any motor vehicle fuel for the purpose of operat
ing stationary gas engines, tractors used for agidcultural
purposes, motor boats, airplanes or aircraft, or who shall
purchase or use any of such fuel for lighting, heating, clean
ing or dyeing, or other commercial use of the same, except
motor vehicles operated or intended to be operated, in whole
or in part, upon the public highways or streets of the state,
and on which motor vehicle fuel the tax imposed by this
chapter has been paid, shall be entitled to a refund in the
amount of such tax paid, upon presenting to the state treas-

^ ̂ orm prescribed by him, a sworn statement,
'  • Upon the presentation of such sworn state

ment the state treasurer shall cause to be refunded to such
consumer from the taxes collected on motor vehicle fuel, the
tax paid by such consumer, on such motor vehicle fuel.
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It is clear that the legislature intended to grant refunds
of motor vehicle fuel taxes only to consumers in cases where
such motor vehicle fuel is not actually used on the highways
of the state of Wisconsin. A reading of the language above
quoted indicates that it was not the intention to make such
refunds to dealers, but that such refunds are to be made
only to consumers who purchase motor vehicle fuel in Wis
consin.

You are therefore advised that a dealer who purchases
motor vehicle fuel in Wisconsin for sale to farmers in Min

nesota and who has paid the state tax thereon to a Wiscon
sin oil company is not entitled to a refund of the motor
vehicle fuel tax.

HHN

University — Trafjic Rules — University may assess and
collect fines in accordance with action of regents imposing
penalties upon students violating university traffic rules.

Februaiy 27, 1932.

M. E. McCaffrey, Secreta-ry,
Board of Regents,

University of Wisconsin. ^
You say that on January 20, 1932, the regents took the

following action:

"That students violating the university traffic rules be
penalized one dollar for the first offense and a progi-essive
increase of one dollar for each offense after the first, except
that an additional penalty of one dollar shall be assessed if
the student fails to appear before the traffic committee when
summoned."

You ask for an opinion as to the right of the university
to assess and collect these fines. Sec. 36.02, Stats., vests the
government of the university in a board of regents. Sec.
36.03, Stats., gives to the regents "all the powers necessary
or convenient to accomplish the objects and perform the du-
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ties prescribed by law, and shall have the custody of the
books, records, buildings and all other property of said uni
versity." These sections, even in the absence of express
statutory provisions, would be sufficiently broad to author
ize the regents to make traffic rules for university grounds
and to prescribe reasonable penalties to be imposed on stu
dents who violate these rules. It is unnecessary, however,
to rely upon the implied powers of the regents, for subsec.
(3) of sec. 36.06, Stats., provides as follows:

"The board may prescribe rules and regulations for the
management of the libraries, cabinet, museum, laboratories
and all other property of the university and of its several
departments, and for the care and preservation thereof,
with penalties and forfeitures by way of damages for their
violation, which may be sued for and collected in the name
of the board before any court having jurisdiction of such
action."

In prescribing penalties for the violation of the traffic

rules of the university the regents acted within their ex
press statutory authority. The penalties could, of course, be
collected in a court of law, but it is doubtful whether such
procedure would ever be necessary. If a student violates the
traffic rules or refuses to pay the penalty imposed by the
regents for such violation he is subject to such disciplinary
measures as may be provided by the faculty for the viola
tion of university rules and regulations.
These disciplinary measures may be extremely drastic,

for sec. 36.12, Stats., gives the regents the power "to confer
upon the faculty by by-laws the power to suspend or expel
students for misconduct or other cause prescribed in such
by-laws."
ML
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Building and Loan Associations — Withdrawals — Pro
vision of sec. 215.135, Stats., that withdrawing and matur
ing members of building and loan associations shall con
tinue to have all rights and liabilities as such, as provided
in ch. 215, until paid, incorporates limitations of sec. 215.11
on rights of withdrawing members, so that they continue
to have status they formerly had except as therein spe
cifically modified.

Withdrawing member is entitled to no interest after no
tice of withdrawal, either within thirty days' notice period
or after such period, when failure to pay is due to further
limitations of sec. 215.11 operating upon time of payment.

Withdrawing member is entitled to such proportion of
accrued profits, payable when he is entitled to receive other
amount due him, as by-laws prescribe, computed as speci
fied in by-laws.

February 29, 1932.

Banking Department.

You ask certain questions with reference to building and
loan associations under ch. 215, Stats.

The provisions of the statutes directly involved in your
questions are:

Sec. 215.11. "A member may withdraw his unpledged
shares at any time by giving thirty days' written notice of
such intention, except that the commissioner may, when
ever he shall have determined it to be for the best interest
of the members of an association, issue an order to such as
sociation requiring that members give a written notice con
forming with the time requmed in such order, provided,
however, that the time of notice in such order shall not ex
ceed six months, and shall then be entitled to receive the
amount paid in by him, and such proportion of the profits
as the by-laws may prescribe, less all fines, charges and
losses accrued or contingent to the time of the notice of
withdrawal, as the board of directors may determine, with
no dividends, interest or profits from the time of such no
tice. Provided, however, that the amount of dividends, in
terest or profits paid shall not exceed the earnings appor
tioned or credited to the shares of stock withdrawn, and
further, that at no time shall more than one-half of the
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monthly receipts of dues and Interest be applicable to the
demands of withdrawing or maturing members without the
consent of the directors."

Sec. 215.13. "When, by making regular weekly or month
ly payments as provided for in section 215.08, any stock
shall have reached its matured value payment of dues there
on shall cease. Borrowers shall be entitled to have their
securities released and returned to them. The holders of
unpledged shares shall be paid out of the funds of the asso
ciation the matured value thereof, with such rate of inter
est or dividends as shall be determined by the by-laws, from
the time the directors shall declare such stock to have ma
tured until paid. And when such maturity is reached be
tween the dates of adjustment of profits the holders of
stock maturing shall, in addition to the value thereof, be
entitled to interest or dividends at such rate as may be
fixed by the by-laws or determined upon by the directors,
based upon the last apportionment, for all full months from
the date of the preceding adjustment, or they may elect
to continue payments of dues until the next date of adjust
ment of profits, at which time they shall be entitled to re
ceive all dues paid and profits apportioned; provided, that
at no time shall more than one-half of the monthly re
ceipts of dues and interest of the association be applicable
to the payment of matured or withdrawing shares without
consent of the directors; but they may, at any time before
maturity, retire unpledged shares by enforcing the with
drawal of the same as prescribed in the by-laws or articles
of incorporation."

Sec. 215.185. "Any member or shareholder who shall
give notice of withdrawal as provided for in section 215.11,
or any member or shareholder whose shares shall have ma
tured as provided in section 215.13, shall remain such mem
ber or shareholder and be subject to all rights, privileges
and duties as provided for in this chapter and the by-laws,
rules and regulations of such association until the with
drawal value of such shares shall have been paid to him and
his certificate of shares canceled by the association."

Sec. 215.24 (1). Semiannually, or annually, on regu
lar dividend paying dates as specified in the by-laws, the
gross earnings of the association shall be ascertained, from
which shall first be deducted the expenses of the associa
tion, and from the balance shall be set aside the fund for
the payment of contingent losses hereinafter provided for.
The balance of the profits shall be declared as a dividend;
but no dividends shall be paid or credited except such as
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have been declared upon said dates; except by building and
loan associations, the majority of whose stock is owned by
the employes of public utility, street and interurban rail
way companies and their associated companies, in which
associations earned dividends may be credited and paid at
any time; * *

Sec. 215.26 (1). "The articles of association or by-laws
of each local association must specify: * * * how
shares may be withdrawn, the fees to be charged therefor
and the proportion of the profits payable on such with
drawal ; * * * and provide such other rules and regu
lations, not inconsistent with law or the articles of incor
poration, as the business of the association may require."

Question 1. "Sec. 215.11, you will note, provides that
there shall be 'no dividends, interest or profits from the
time of such notice,' whereas, 215.135 provides that the
member giving a notice of withdrawal as provided for in
215.11 'shall remain such member or shareholder and be
subject to all rights, privileges and duties * * * until
the withdrawal value of such shares shall have been paid
to him Can these provisions be reconciled, or
does your department hold that 215.135 repeals 215.11?"

Sec. 215.135 was enacted by eh. 70, Laws 1931. What is
the meaning of "shall remain such member or shareholder
and be subject to all rights, privileges and duties as provid
ed for in this chapter and the by-laws," as used in sec.
215.135? Is it inconsistent with any of the pre-existing pro

visions of the other sections above quoted? They must be
reconciled if they can, but if they cannot, then sec. 215.135
repeals the inconsistent provisions of the others by implica
tion. State ex rel. Hayden v. Arnold, 151 Wis. 19; City of
Madison v. Southern Wis. R. Co., 156 Wis. 352. Repeal by
implication is not favored. State ex rel. Hayden v. Arnold,
supra.

The right to draw dividends is one incident to member
ship in a corporation. Zinn v. Ge^'mantoivn Farmers Mut.
Ins. Co., 132 Wis. 85; Fletcher, Cyc. Corps., p. 6064. But
the "rights, privileges and duties" preserved to matured or
withdrawing members by sec. 215.135, are only such "as

provided for in this chapter." That incorporates all the

limitations on membership rights found elsewhere in the

chapter. The specific mention of 215.11 in 215.135 shows
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that the provisions of 215.11 were in mind when the legis
lature enacted the new statute. It seems that if the leg
islature intended to repeal any portion of 215.11, it would
have done so affirmatively.

This makes sec. 215.135 consistent with the provisions of
other sections above quoted, and gives full effect to all pro
visions of the chapter.

Question 2: "Is a withdrawing member entitled to inter
est after notice of withdrawal is given?"

Question 3: "Is the member entitled to interest, assum
ing that the corporation is able to pay within thirty days
after notice is given?"

The answers are, No. Sec. 215.11 expressly provides
that there shall be "no dividends, interest or profits from
the time of such notice."

Question 4: "Assuming that the association is unable
to pay within the thirty day period, is the member entitled
to interest during the period between thirty days after
notice up to the time payment is made?"

It is said in 9 C. J. 939-940:

"It is often provided by statute and by-laws that only
a certain portion of the funds in the treasury shall be used
to pay off withdrawing members; and the effect of such
provision on the rights and remedies of such members has
given rise to controversy. One view is that, the time for
withdrawal having arrived, the membership is at an end,
and the amount allowed on withdrawal is due, and that
judgment may be recovered by suit, although execution
will be stayed until the required funds are in hand. The
weight of authority, however, is to the effect that the exist
ence of funds is a condition precedent to the right to re
cover the amount allowed on withdrawal, and must be
shown by plaintiff as a part of his case."

In support of the minority view, V. S, Building, etc.
Assoc. V. Silverman, 85 Pa. 394, is cited, and the reason for
the rule is stated by the court as being that it might be pos
sible for the association "to defraud the member of all

benefit from his right of withdrawal by keeping itself in a
state of quasi insolvency. The proviso merely intended that
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the operations of the society should not be embarrassed by
having the whole amount of its cash assets taken in order
at once to pay the withdrawing stockholders."

Indiana, New Jersey, and Pennsylvania appear to adhere
to the minority view. In support of the majority view, cases
from Minnesota, New York, Texas, Utah, and Virginia are
cited. In Heinbokel v. National Sav. etc.. Assoc., 58 Minn.
340, 59 N. W. 1050, 1051, the court held that a member, in
becoming such, "agreed to abide by the condition of the
treasury in case of a withdrawal, and to take his money
when funds properly applicable for the purpose were on
hand."

Under the minority view, that the member could take
judgment immediately upon the expiration of the period
within which the association should refund his money, ob
viously he would be entitled to interest from the date of
expiration of that period. The rule is:

"* * * interest on money runs from the time when
the money becomes due and payable, in the absence of some
agreement providing otherwise." 33 C. J. 230. Golos v.
WorzaMa, 178 Wis. 414.

Under the majority view, the money is not due and pay
able until there are funds available in the treasury for pay
ment. Not being due, no interest can be predicated upon
the obligation.

Specific provisions of the Wisconsin statutes would seem
to conclude the interest question in this state. The minority
view seems to be based on the theory that, the notice of
withdrawal having matured, the membership ceases. Sec.
215.135 specifically provides that it continues, subject only
to the specific modifications of membership rights provided
in sec. 215.11. One of these is, "no dividends, interest or
profits from the time of such notice," and in the same sec
tion, and as a proviso to the provision that the member
"shall then be entitled to receive the amount," etc., "with
no dividends, interest or profits from the time of such no
tice," is the limitation, "that at no time shall more than
one-half of the monthly receipts of dues and interest be ap
plicable to the demands of withdrawing or maturing mem
bers without the consent of the directors." I am of the
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opinion that the obligation of the association to the with
drawing member is not due until, within the foregoing pro
vision of sec. 215.11, money is available for its payment,
and that, by reason of this and the specific provision of
sec. 215.11, no interest runs in favor of the withdrawing
member, even after the end of the thirty days' notice, un
less failure to pay is due to some other cause than the un
availability of funds therefor by reason of the foregoing
limitation of sec. 215.11.

Question 5. "When stock matures is it to be treated as
if notice had been given on its maturity date, unless the
member otherwise designates?"

Sec. 215.13 contemplates no notice from the member of

the maturity of his stock. The notice of withdrawal re

quired by sec. 215.11 is to give the association time to make
money available for payment. In the case of maturing
stock, the association cannot be informed by the member
of anything it is not itself in as good or better position to
know.

"* * * While a declaration of maturity by the di
rectors is necessary and sufficient for the bringing of suit
for the value of the shares, such declaration is not other
wise a condition precedent to maturity, nor, where made,
is it conclusive. * * *" 9 q j 944

Sec. 215.13, by its specific language, "from the time the
directors shall declare such stock to have matured," seems
to contemplate such declaration. The section provides no

notice by the member of election to continue to pay dues
"until the next date of adjustment of profits." I think he
is entitled to a reasonable time after he is in position to
know definitely that his stock has matured and when, with
in which to make his election. A "reasonable time" is

"such length of time as may fairly, and properly, and rea
sonably be allowed or required, having regard to the nature
of the act or duty and to the attending circumstances."
52 C. J. 1184. I do not think a shareholder's time for elec

tion should ordinarily extend beyond the time of his next

payment becoming due; but I would hesitate to lay down
a rule as to any shorter period, in the absence of all the

facts of a particular case.
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Question 6. "Assuming that A and B both give notice
of withdrawal, and A's notice is reached for pajmient be
tween dividend paying dates, whereas B's is reached on a
dividend paying date, is B entitled to dividends and A not?
In the last case it might be assumed that A's notice was
reached a week before the dividend date and B's on the
dividend date."

A stockholder ordinarily is not entitled to dividends until
the same have been declared by the directors. Zinn v.
Gerrmntown Farmers Mut. Ins, Co., 132 Wis. 86. So that
the mere fact of profits having been earned does not entitle
the stockholder to dividends.

However, sec. 215.26 (1) provides that the articles of
association or by-laws must specify "the proportion of prof
its payable on such withdrawal." This is mandatory lan
guage. In VII Op. Atty. Gen. 567, it was so interpreted.
The articles or by-laws must, therefore, fix the proportion
of profits to which withdrawing shares are entitled.

Sec. 215.11 provides that the withdrawing member, at the
expiration of the thirty day notice, "shall then be entitled
to receive * * * such proportion of the profits as the
by-laws may prescribe." Light may be had also from the
provision of sec. 215.13, as to matured shares:

"And when such maturity is reached between the dates
of adjustment of profits the holders of stock maturing shall,
in addition to the value thereof, be entitled to interest or
dividends at such rate as may be fixed by the by-laws or
determined upon by the directors, based upon the last ap
portionment, for all full months from the date of the pre
ceding adjustment, * ♦

Sec. 215.11 contemplates that such proportion of accrued
profits, if any, at the time of notice, are to be paid to a
withdrawing member at the time he receives the other
amount to which he is entitled, as the by-laws prescribe.
The method of computation is also a matter for the by
laws, as a necessary part of specifying "the proportion of
the profits payable on such withdrawal."
FMW
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Bridges and Highways — Counties — County Highway
Commissioner — Salary of county highway commission may
be set annually by county board.

February 29, 1932.

Edward S. Eick,
District Attorney,

.  Chilton, Wisconsin.

In answer to your request for an opinion in regard to the
fixing of the salary of the county highway commissioner,
you are advised that the matter is covered by sec. 82.03,
subsec. (3), Stats., which reads as follows:

"The salary of the county highway commissioner shall be
fixed by the county board prior to or at the time of his elec
tion and annually thereafter. * *

This is a specific provision, providing that the salary of the
county highway commissioner may be fixed annually, and
would prevail over any seemingly conflicting general provi
sions of the statutes. Kollock v. Dodge, 105 Wis. 187, 80 N.
W. 608; State ex rel. Donelly v. Hohe, 106 Wis. 441, 82 N.
W. 336; Hite v. Keene, 137 Wis. 625, 119 N. W. 303.
However, sec. 59.15, Stats., to which you call our atten

tion, does not conflict. We call your attention to subsec.
(1), par. (e) of this section which, in a more general way,
is to the same effect as sec. 82.03, subsec. (3), quoted
above. Sec. 59.15, subsec. (1) (e), reads as follows:

"The county board, at its annual meeting, shall fix the
salary or compensation for any office or position (other
than the county officers designated by section 59.12 of the
statutes, judicial officers and the county superintendent of
schools), * *

JWR
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Public Health — Midwifery — Certificate of registration
of midwife convicted of procuring criminal abortion is to be
revoked by board of medical examiners upon filing with it
of certified copy of information, verdict and judgment by
clerk of court.

Board of medical examiners has no power otherwise to
revoke registration of midwife, but her certificate may be
revoked, for procuring criminal abortion, in civil action by
district attorney even though she was acquitted in criminal
prosecution.

February 29, 1932.

Dr. Robert E. Flynn, Secretary,
Board of Medical Examiners,

La Crosse, Wisconsin.

You ask if the state board of medical examiners has pow
er to revoke the license of a midwife who has been con

victed and sentenced for producing a miscarriage.
Sec. 150.05, Stats., provides:

"(1) Subsections (2), (3) and (4) of section 147.20 ap
ply to certificates of registration under this chapter.
"(2) The words 'immoral or unprofessional conduct' in

this section means: (a) Procuring, aiding or abetting a
criminal abortion; (b) advertising in her own or any other
name in a written or printed paper or document in an ob
scene manner derogatory to good morals, or advertising
means whereby the menses can be regulated, suppressed
or re-established or being in the service of anyone so ad
vertising; (c) indulging in the drug habit; (d) conviction
of an offense involving moral turpitude."

Subsecs. (2) and (3) of sec. 147.20, part of the medical
practice act, and incorporated by sec. 150.05 as part of the
regulation of midwifery, provide:

"(2) Upon verified complaint in wfiting to the district
attorney charging the holder of a license or certificate of
registration from the state board of medical examiners with
having been guilty of immoral or unprofessional conduct
*  * * the district attorney shall bring civil action in the
circuit court against the holder and in the name of the state
as plaintiff to revoke the license or certificate. * * * If
the court or the jury finds for the plaintiff, judgment shall
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be rendered revoking the license or certificate, and the clerk
of the court shall file a certified copy of the judgment with
the board of medical examiners. * *

"(3) When any person licensed or registered by the board
of medical examiners is convicted of a crime committed in
the course of his professional conduct, the clerk of the court
shall file with the board of medical examiners a certified
copy of the information and of the verdict and judgment,
and upon such filing the board shall revoke the license or
certificate."

Prior to ch. 79, Laws 1927, subsec. (B) .read as follows:

"If any person licensed or registered by the board of
medical examiners shall be convicted of a crime committed
in the course of his professional conduct, the court in which
such conviction is had shall in addition to other punishment
revoke the license or certificate."

The change was made because courts failed in many cases
to revoke the license or certificate of registration, notwith
standing the direct command of the statute, and the situ
ation was not one easy to regulate. Now, the revocation
follows as matter of course upon filing with the board of
the certificate of conviction, which is a mere ministerial
act required of the clerk of court.
The board of medical examiners, however, has no power

to revoke a certificate of registration of a midwife, except
upon the filing with it of such a certificate of conviction of a
"crime committed in the course of his professional conduct."
Is an abortion performed by a midwife, done in the course
of her professional conduct? Of course, under some cir
cumstances, as when it was performed by her after she
had been called into attendance preliminary to the con
finement, it would unquestionably be in the course of her
professional conduct. But when she is called in at a much
earlier date and for the sole purpose of producing a mis
carriage, a closer question is presented. Presumably, how
ever, she is called in for this purpose because of her special
knowledge and training as a midwife, just as a physician
might be. The illegal producing of a miscarriage is no more
a part of the proper practice of a physician than it is a part
of the proper practice of a midwife. I apprehend no one
will question that an illegal abortion performed by a physi-
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dan is a crime committed in the course of his professional
conduct, and I am of the opinion that, likewise, a miscar
riage produced by a midwife is a crime committed in the
course of her professional conduct, and that, therefore,
upon her conviction, the clerk of court is required to file a
certified copy of the information, verdict and judgment
with the board of medical examiners and that board is re
quired to revoke her certificate of registration, all under
sec. 147.20 (3).

Failing this procedure, revocation by civil action by the
district attorney, under sec. 147.20 (2), may be resorted to,
for this crime is specifically made "immoral or unprofes
sional conduct" by sec. 150.05 (2). The specific inclusion of
this crime by this subsection as unprofessional conduct on
the part of a midwife and as ground for revocation of reg
istration also adds to the conviction that the legislature
meant to include it when it provided in sec. 147.20 (8) for
automatic revocation of registration upon conviction of a
crime committed in the course of her professional conduct.

It is to be noted, in this connection, that acquittal in the
crumnal prosecution does not preclude the civil action nor
the question of fact in that action. That is, she may be ac
quitted, but her license may nevertheless be revoked in the
civil action on the ground that she did, in fact, produce a
miscarriage. State v. Lewis, 164 Wis. 363.
FMW
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Appropriations and Expenditures — Insurance — Fire
Department Dues — Actual cost of such fire inspections as
may be made by industrial commission under sec. 201.59,
subsec. (4), Stats., is to be paid from undisbuped fire de
partment dues accumulated under that subsection, and bal
ance of such funds may be used for fire marshal in investi
gation of fires, under sec. 200.19.

Appropriations by sees. 20.56 (2) and 20.57 (2) of fire
department dues paid under sec. 200.17 do not lapse at end
of fiscal year under sec. 20.77.

February 29, 1932.

J. E. Kennedy,

Chief Assistant Fire Marshal.

You say that a certain sum of fire department dues paid
into the state treasury by insurance companies under sec.
200.17, Stats., remains unexpended by reason of certain mu
nicipalities not being entitled to receive them under the ap
propriation of sec. 20.56 (2) because of failing to comply
with the requirements of sec. 201.59 (4) (and perhaps oc
casionally because of failing to comply with the require
ments of sec. 201.59 (2) ), and by reason of not having been
fully expended by the industrial commission in making in
spections as authorized by sec. 201.59 (4). You inquire if
such accumulated sum is so appropriated by sec. 20.57 (2)
that it may be used by the state fire marshal in the investi
gation of fires, under sec. 200.19.

Sec. 200.17 requires payment by the insurance compa
nies of the fire department dues only for such municipali
ties of the state as are in turn entitled to receive them.
This section does not contemplate any surplus. The ma
chinery of collection set-up in this section, however, has re
sulted, as I understand it, in municipalities being certified
as qualified that are afterward found disqualified under the
terms of sec. 201.59 to receive the dues, and the dues, hav
ing been voluntarily paid by the insurance companies, are
irrecoverable and have become state funds. The legislature
has recognized this situation in sees. 201.59 (4) and 20.57
(2), by making specific provision for the use that may be
made of such surplus funds.
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Chapter 465, Laws 1918, Jfirst enacted what has evolved
into present subsec. (4), sec. 201.59. The subsection, as
thus first created, was subsec. 4, sec. 1926, and read as fol
lows:

"No city, village or town shall be paid any fire department
dues for any year unless the state fire marshal shall have
certified to the commissioner of insurance that the require-
inents of section 1946i have been complied with as to such
city, village or town, and any fire department dues paid
into the state treasury for any city, village or town not
entitled to receive the same may be expended by the state
fire marshal for making the necessary inspections within
any such city, village or town."

Sec. 1946i, as it existed prior to the time ch. 465, Laws
1913, was enacted, contained the substance of what is now
sec. 200.19, providing for investigation of fires by the state
fire marshal and local officials. Ch. 465, Laws 1913, how
ever, was Bill No. 909, A., while Bill No. 908, A., became
Ch. 489, Laws 1913. These two bills were introduced on
the same day, were referred to the same committees, and re
ported and acted upon on the same dates throughout their
legislative history and were approved by the governor and
published and became effective at the same time. Ch. 489
created subsecs. 4 and 5 of sec. 1946^, containing the sub
stance of what is now sec. 101.29, requiring of local fire de
partments periodical fire prevention inspections, but under
the supervision of the state fire marshal.
What is now sec. 20.57 (2) was first enacted by sec. 89

of ch. 14, Laws 1917, as sec. 20.55 (5), as follows:

"There is appropriated from the general fund to the com
missioner of insurance:

"Annually, such sums as may accrue to the commissioner
of insurance as ex officio state fire marshal, on account of
dues to fire departments, under subsection 4 of section 1926,
to be expended by him for making investigations as pro
vided in said subsection and section 1946i."

This was obviously an appropriation of all fire department
dues collected but not paid to the municipalities because
of failure to comply with the inspection provisions of the
statutes, to the state fire marshal for the making of the in-
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spections as authorized by sec. 1926, subsec. 4, now 201.59
(4), and as required by sec. 1946i, which then combined
the investigation of fires, now sec. 200.19, and the periodical
fire inspections, now sec. 101.29, and placed them both with
the state fire marshal.

Ch. 501, Laws 1917, transferred the supervision of the
periodical fire inspections from the state fire marshal to the
indusiarial commission, changing the section number from
subsec. 4, sec. 1946i, as created by ch. 489, Laws 1918, to
be sec. 2394-71, which later became present sec. 101.29. By
the same act of 1917, the industrial commission was sub
stituted in place of the state fire marshal in subsec. 4, sec.
1926, now sec. 201.59 (4), thereby taking from the state
fire marshal and conferring on the industrial commission
authority to use for fire inspections fire department dues
not paid to the municipalities by reason of their failure
to themselves make such inspections.

But the appropriation of what is now sec. 20.57 (2), as
enacted by ch. 14, Laws 1917, remained unchanged. Taken
literally, this created an anomalous situation. The money
was appropriated to the state fire marshal for the perform
ance of duties, some of which were to be performed by
the industrial commission. I understand, however, that
the respective departments have been guided by the obvi
ous legislative intent, and that the cost of fire inspections
made by the industrial commission under sec. 201.59 (4),
former subsec. 4, sec. 1926, has been paid from the undis-
bursed fire department dues fund, but has not used up all
of the undisbursed dues in the treasury. These various
statutes were without change here material, when the at
torney general, in 1928, gave the commissioner of insur
ance opinion XVII Op. Atty. Gen. 298, as follows:

"Sums accruing to commissioner of insurance by reason
of failure of towns, cities and villages to comply with sec.
101.29 and sec. 201.59, Stats., may be used for conducting
investigations as provided in sec. 200.19, Stats."

The only material change in these statutes since that
opinion is the transfer, by ch. 67, Laws 1931, of the appro
priation of the residue of undisbursed fire department dues
from the commissioner of insurance to the industrial com-
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imssion. The transfer is by a renumbering of the subsec
tion from sec. 20.55 (5) to sec. 20.57 (2). The language is
unchanged, and is as follows:

Annually, such sums as may accrue to the commissioner
of in^r^ce as ex officio state fire marshal, on account of

^ u® departments, under subsection (4) of section201.59, to be expended by him for making investigations as
provided m said subsection and section 200.19."

Now we have an appropriation to the industrial conmiis-
sion of funds to be used by the fire marshal for duties to
be in part performed by the marshal and in part by the
commission. It ̂ would seem that we must still disregard
the technique of appropriations, and look to the legislative
plan. I think the plan is that the actual cost of such fire
inspections as may be made by the industrial commission
under sec. 201.59 (4) is to be paid from the undisbursed
fire department dues fund, and that the balance of that
fund may be used by the state fire marshal in the investi
gation of fires under sec. 200.19.

It must be kept in mind, however, no appropriation is
made of fire department dues undisbursed because munici
palities failed to comply with the requirements of sec.
201.59 (2), nor do the statutes anywhere authorize the use
of such dues.

The further question arises, whether the undisbursed
balance now lapses under sec. 20.77, enacted by ch. 67, Laws
1931. These dues, when paid under sec. 200.17, are paid to
the state, and go into the general fund. So much thereof
as are payable to the municipalities under sec. 201.59 are
appropriated by sec. 20.56 (2), and the balance is appro
priated by sec. 20.57 (2). Does the unexpended portion
lapse into the general fund at the end of the fiscal year,
June 30, under sec. 20.77? Subsection (8), sec. 20.77,
reads:

"All appropriations or balances of appropriations remain
ing unexpended and unencumbered [see subsec. (5)] at the
end of the fiscal year for which they are made, shall re
vert to the fund from which appropriated, but this shall
not apply to revolving appropriations, except revolving ap
propriations which are added to and included with appro
priations for operation, * * *"
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The question is not free from doubt. This is not a "Si
mon-pure" revolving fund, and it might also easily be held
to be "added to and included with appropriations for op
eration." It has been the interpretation of the budget di
rector, however, that where oil the receipts of a certain
department are appropriated to that department for the
performance of certain functions from the performance of
which, in the main, at least, such receipts are obtained, this
is a revolving appropriation, as that term is used in sec.
20.77, even though not expressly so specified. For instance,
see the appropriation to the board of control, of receipts on
behalf of colonization projects (sec. 20.17 (1) (g) ), of re
ceipts for board and treatment of veterans, (s6c. 20.17 (5)
(b) ), the appropriation to the conservation commission
of moneys received from the United States for fire preven
tion and control (sec. 20.20 (8) ), and appropriations to the
basic science board, medical examiners, dental examiners
and board of pharmacy (sees. 20.435, 20.44 (1), 20.45,
20.46). See the specific provision and explanation of the
nonlapsible appropriation to the new architects' board, (sec.
20.565). On the other hand, where the appropriation to
a department is not of all the receipts, but a specific sum,
that is an annual appropriation for operation, and lapses.
For instance, see the appropriation to the athletic commis
sion (sec. 20.48), to the commissioner of banking (sec.
20.53), and to the real estate brokers' board (sec. 20.575).
See the appropriation to the grain and warehouse commis
sion (sec. 20.52) of all its receipts, but with the specific
provision that any balance at the end of the fiscal year in
excess of a specified amount shall lapse.

It is not possible to reconcile all of the language of the
various appropriation provisions and interpret them rigidly
in accord with certain common rules of statutory construc
tion, such as the specific use of the term "revolving" in cer
tain sections eliminating any appropriations not so specifi
cally designated from that classification, and the specific
provision of nonlapsibility in certain sections eliminating
nonlapsibility in other sections. For instance, the provision
for partial lapse in sec. 20.52 would seem to contemplate
nonlapsibility if no specific provision were made, while the
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specific provision for nonlapsibility in sec. 20.565 would
seem to contemplate just the opposite.
The budget director has, before and since the enactment

of sec. 20.77 in 1929, treated the fire department dues as
a special fund devoted to its own special purposes, and non-
lapsible. From the receipts each year are expended the
moneys paid to the municipalities under sec. 20.56 (2), and
the moneys that are used under the appropriation of sec.
20.57 (2). This latter has been heretofore "transferred"
from the "fire department dues fund" to the fire marshal's
credit, and will hereafter be "transferred" to the industrial
commission's credit. The unexpended portion has been car
ried over as a nonlapsing balance of the "fire department
dues fund," and is available the following year, first, for the
appropriation made by sec. 20.56 (2), and then for the ap
propriation made by sec. 20.57 (2).
I am of the opinion that this is a correct procedure, and

that, therefore, the accumulated balance now to the credit
of this account is available under sec. 20.57 (2).
FMW

Public Officers — County Board Chairman — Deputy
County Clerk — Malfeasance — Chairman of county board
cannot be employed as deputy county clerk and receive sal
ary therefor.

February 29, 1982.
R. M. SCHLABACH,

District Attorney,
La Crosse, Wisconsin.

You ask whether the chairman of the county board may
be employed as deputy county clerk at fifty dollars a month,
under the following resolution of the county board:

"That a sum of six hundred ($600.00) is hereby appro
priated to defray the salary at fifty ($50.00) dollars per
month of a part time deputy clerk in the office of the coun
ty clerk."
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Such employment by the county of the chairman of the
county board probably is precluded by sec. 66.11, subsec.
(2), Stats., which reads:

"No member of a town, village, or county board, or city
council shall, during the term for which he is elected, be
eligible for any office or position which during such term
has been created by, or the selection to which is vested in,
such board or council."

But even if the position was created before the present
term of the county chairman and is not to be construed as

one the selection to which is vested in the board, it is nev
ertheless precluded by sec. 848.28.

In Henry v. Dolen, 186 Wis. 622, the court held that this
section precluded a member of the county board from re

ceiving compensation from the county, in addition to that
provided by the statute for his services as such member, for
any services whatever performed by him for the county.

The court said, pages 625-626:

"Any services performed by him must have been per
formed either in his official capacity or as an employee of
the county board. If performed in his official capacity he
is limited to the compensation provided by statute. If per
formed as an employee of the county board he is in no
better position, because sec. 4549, [348.28], Stats., pen
alizes any county officer who shall have, reserve, or acquire
any pecuniary interest, directly or indirectly, in any con
tract, proposal, or bid in relation to any public service. Any
right to compensation as a mere employee of the county
board must rest upon contract, express or implied. Tlie
services for which defendant claims compensation were pub
lic services. To have a pecuniary interest in any such con
tract subjects the defendant to the penalties prescribed by
sec. 4549, Stats. It also renders the contract void. Qtiayle
V. Bay field Co. 114 Wis. 108, 89 N. W. 892; Menasha W.
W. Co. V. Winter, 159 Wis. 437, 150 N. W. 526. While in
the Menasha Case it was held, at page 453, that certain
blacksmith's services rendered by the night watchman were
not within the provisions of this statute, it is apparent that
the court overlooked the fact that the statute indicts any
pecuniary interest in a contract relating to public service as
well as the 'purchase or sale of any personal or real prop
erty or thing in action, or in any contract, proposal or bid
in relation to the same.' It is apparent that the excess
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'  !l
payments made to the defendant here sought to be recov
ered were unlawful, whether the services rendered be con
strued as official or extra-official."

I am of the opinion, therefore, that the chairman of the
county board could not receive the salary provided in the
resolution.

FMW

Counties •— County Board — County Board Chairman —
County Board Resolutions — Resolution by county board to
reimburse chairman for expenses incurred by him in per
formance of his duties, in addition to per diem and mileage
for attending sessions and per diem for maximum thirty
days' committee service, is invalid.

February 29,1932.

R. M. SCHLABACH,
District Attorney,

La Crosse, Wisconsin.

You ask an opinion upon the validity of a resolution of
the county board, reciting that sec. 59.06, subsec. (2),
Stats., prevents any supervisor from receiving per diem for
committee work in excess of thirty days in any one year,
that the duties pertaining to the office of the chairman of
the board devolve upon him a great deal of additional ex
pense for which he cannot legally be reimbursed by a per
diem nor in the form of salary, and resolving as follows:

"That in order to justly compensate the chairman of the
board for his additional expense in connection with the
proper fulffiment of his official duties, we hereby authorize
the sum of $50.00 per month, from the general fund, be al
lowed the chairman of the board, and that the said amount
be paid in the same manner as to other county officers."

You give it as your opinion that the validity of this res
olution is governed by opinion of the attorney general of
November 6,1931, XX Op. Atty. Gen. 1004, in which it was
held that the chairman of the county board could not be
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paid more per diem than other members, nor a salary, by
reason of the method of compensation of members of the
county board being definitely fixed by sec. 59.03 (2) (f).
Stats., and the special provision for extra compensation of
the chairman of the county board in counties of at least two
hundred and fifty thousand, emphasizing the exclusion of
the chairmen of other counties from additional compensa
tion.

The resolution you submit purports to reimburse the
chairman for expenses incurred in the performance of his
duties as chairman. Whether or not this be considered as

an attempt to circumvent the compensation provisions of
sees. 59.03 (2) (f) and 59.06 (2), I am of the opinion that
the resolution is in excess of the power of the county board.
Sec. 59.03 (2) (f) provides "compensation for his services
and expenses in attending the meetings of the board," and
sec. 59.06 provides "compensation for their services * * *
not exceeding the per diem and mileage allowed to members
of the county board." Both of these sections include within
the term, "compensation," reimbursement for expenses.
For this reason, and for the further reason that when the
statute specifies that a certain public officer shall be com
pensated for certain duties, compensation for any other du
ties of the office is thereby excluded, and the same rule ap
plies to reimbursement for expenses. Outagamie County v.
Zuehlke, 165 Wis. 32, and cases there cited; Henry v. Dolen,
186 Wis. 622. This latter case applied the rule directly to a
member of the county board, although for services rendered
by him as a committee member in excess of the number of
days allowed by the statute.

In State v. Cleveland, 161 Wis. 457, it was held that, the
statute providing per diem compensation only to members
of the town board, they cannot be reimbursed for expenses.
The court said, page 459:

"A public official's right to compensation is purely statu
tory; what the statute gives he receives, but no more.

- Mechem, Pub. Off. sees. 855, 856. Expenses are not allowed
to town supervisors by any statute. Moreover, sec. 850 of
the Wisconsin Statutes expressly fixes their compensation at
the sum named by the annual town meeting, or in default
of action by the town meeting at the sum of $3 per day.
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No provision is made for traveling expenses, and this means
that, like other officials in that situation, they must defray
their own expenses of this nature."

I am of the opinon that the resolution of the county board
attempting to pay the county chairman an extra fifty dollars
a month is invalid.

FMW
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Indigent, Insane, etc. — Public Health — Wisconsin Gen
eral Hospital — When county judge, under eh. 142, Stats.,
which provides for treatment of needy persons at Wisconsin
general hospital or orthopedic hospital or in county, at home
or in hospital, orders treatment at home, cost thereof is to
be paid by county.

March 1, 1932.

Board of Control.

You inquire how the expenses of treatment at home un
der ch. 142, Stats., which provides for treatment, by order
of the county judge, of needy persons at the Wisconsin
general hospital, the Wisconsin orthopedic hospital, or in
the county of residence at home or in a hospital, are to be
paid.

Prior to ch. 80, Laws 1931, this chapter provided for
treatment in the Wisconsin general hospital solely. The
cost of hospital care was paid, half by the state and half by
the county, but the transportation expense, which often in

cluded that of an attendant, fell upon the county alone.
Cases arose in which, by reason of the transportation
charges, the patient could have been taken care of in the
county, at home or in a local hospital, at less cost to the
county, even with the county paying the entire expense.

Bill No. 182, A., was introduced in the 1931 session of
the legislature to remedy this. The original bill had in it
the provisions for alternate treatment in the Wisconsin
general hospital, or in the county, at home or in a hospital,
and added the following provision:

"The expense of treatment of patients in the county under
this chapter shall be paid by the county treasurer upon cer
tificate of the county judge, who shall be satisfied of the cor
rectness and reasonableness thereof."

Persons interested in the care and cure of crippled chil
dren drafted a substitute for this bill. They had definitely
in mind the treatment of these cases, in general, in a hos
pital and by orthopedic specialists and, in particular, in the
new Wisconsin orthopedic hospital. The additions made by
the substitute dealt with hospital treatment of orthopedic
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cases, and in the redrafting of the provision above quoted
hospital treatment alone was covered, so that the provision
read:

Sec. 142.08 (5): "The expense of treatment of patients
in other hospitals under this chapter shall be paid by the
county treasurer upon certificate of the county judge who
shall be satisfied as to the correctness and reasonableness
thereof."

The substitute was adopted, and the bill was passed in
that form and became ch. 80, Laws 1931. Left in it, how
ever, is the following, in sec. 142.04:

"* * * if he [the county judge] find * * * that
the person can receive adequate treatment at home or in a
hospital, at the same or less expense to the county, * * *
he shall enter an order directing such treatment, the place
thereof, and the physician or physicians. * * *"

Strict rules of construction might lead to the conclusion
that direct provision being made for payment of the cost
of hospital treatment by the county, the cost of home treat
ment could not be paid by the county. However, this would
lead to a ridiculous result,—^the county judge would be re
quired to order treatment at a place and by a physician to
be designated by him, with no means of paying therefor. A
construction that leads to a ridiculous result will not be

followed if any reasonable construction can be found. I
think the provision above quoted from sec. 142.04 clearly
points to the payment by the county of the expenses of treat
ment in the county, at home or in a hospital.
I am of the opinion, therefore, that when the county

judge, under ch. 142, orders treatment at home, the cost
thereof is to be paid by the county.
FMW
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Public Health — Embalming — Undertaker has no lien
on corpse for his charges. Delivery of possession of body
may be ordered in suit in equity and damages may be had
for its unlawful retention. Undertaker who refuses to bury
body at proper time and refuses to deliver up possession
until his charges are paid commits common law crime and
is liable to have his license revoked for unprofessional con
duct.

March 1, 1932.

Board op Health.

You ask opinion upon the following:

"A case has recently arisen where a funeral director has
possession of a dead body with the intention of burying it
on a certain date and as a result of failure on the part of
the family to pay the funeral expenses in advance, the fu
neral director refuses to make the burial on the date agreed
on and also refuses to give up possession of the body until
his charges have been paid.
"What penalty, if any, does a funeral director incur if

he fails or refuses to bury the body at the time and place
agreed on with the family and as specified on the death
certificate and the official burial permit? In cases where
the funeral director refuses to conduct the funeral and also
refuses to relinquish possession of the body, on account of
not having been paid for his services or for other reasons,
what action, if any, can the family take to obtain possession
of the body?"

I find no penalty for failing to bury a body at the time or
place named in the death certificate and burial permit, nor
any statute making it an offense. As it is purely a statutory
requirement, no common law crime is committed.
But it is a common law crime to interfere with the right

of another to a dead body. 17 C. J. 1149. In Reg, v. Scott,
114 Reprint 97, it was held that at common law a jailer who
detained a dead body for a debt due by deceased was liable
to prosecution. The offense would be punishable in Wiscon
sin under sec. 353.27, Stats. Smith v. State, 63 Wis. 453.
Under sec. 156.07 (3), Stats., the state board of health

has power to revoke the license of an undertaker for unpro
fessional conduct, and in a proper case the board might well
consider the action of an undertaker, in refusing to permit
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the burial of the body because of a debt to him, as unprofes
sional conduct, justifying revocation of his license. The
criminal liability and the liability to revocation of license,
if understood by the undertaker, might deter him from such
a practice.

Neither at common law nor by statute has an undertaker
any lien upon a dead body for his compensation. 8 R. C. L.
685. The undertaker has, therefore, no right to hold the
body pending his payment.
The right of relatives to the possession of and to bury a

dead body is a valuable right and damages will be given for
interference with it and these damages will include the
"sense of outrage and the mental suffering resulting direct
ly" therefrom. Koerber v. Patek, 123 Wis. 453, where the
court also said, page 463:

"* * * We can imagine no clearer or dearer right in
the gamut of civil liberty and security than to bury our
dead in peace and unobstructed; none more sacred to the
individual, nor more important of preservation and protec
tion from the point of view of public welfare and decency;
certainly none where the law need less hesitate to impose
upon a wilful violator responsibility for the uttermost con
sequences of his act."

The right of relatives is not such a property right as will
maintain an action of replevin. 8 R. C. L. 684; 11 C. J.
1107; Keyes v. Konkel, 119 Mich. 550, 78 N. W. 49. This
Michigan case was one where the undertaker retained pos
session until paid for services performed in fixing the body
for burial, although he made no direct contention that he
was entitled to a lien as such.

But it would seem that a suit in equity would lie, and
was in fact recently sustained in the circuit court of Mil
waukee county (Manon v, Feerick), although, the books seem
to contain no precedent for a suit to enjoin interference
with the right of relatives to bury a body, or to command
delivery of a body to the persons entitled to its possession.
This lack of precedent, however, "presents no obstacle to
the exercise of the jurisdiction of a court of equity." 21 C.
J. 35. See Harrigan v. Gilchrist, 121 Wis. 127, where the
court said, pp. 234—^235:
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scope of equity jurisdiction is by no
means closely fenced about by precedent. * * *. In all
situations and under all circumstances, whether new or old,
the principles of equity will point the way to justice where
legal remedies are infirm. Precedents will be a constant
guide, but never a bar. * *"

While equity very generally deals with property rights
and will not deal with purely political rights, yet it does at
times pertain to personal rights that are not property
rights. Keference is made to this in 10 R. 0. L. 275, 277,
339, and 21 G. J. 52, 55, 57, 61, 70 and 154.

"* * * It is very difficult, if not impossible, to place a
limit on the equity power of the court, so far as its protec
tive feature is concerned. * * State ex rel. Superior
V. Duluth St. R. Co., 153 Wis. 650, 654.

"There is no written law placing a limit upon the power
of equity to remedy and redress wrongs, neither is there any
want of power in that regard in the written law. It is the
crowning merit of our system that, so far as power is con
cerned, it is as limitless as the capacity of man to wrong a
fellow man. Courts may well proceed with great care in
exercising their supreme authority outside of the field of
ordinary judicial activity, but should never doubt or suggest
want of power to deal with any situation where otherwise
one person would be seriously injured by another in his
person or property. The judicial arm of the people stands
for its whole sovereign authority in that field, and so, in the
very nature of things, must, in the final analysis, be limited
only by the boundaries of justice and be taken as infallible
as regards what is just under all the circumstances of any
pai'ticular situation. Thus the maxim there is no wrong,
above infractions of mere moral obligations, without a ju
dicial remedy, is vindicated, * * Laun v. Kipv, 155
Wis. 347, 367.

I am of the opinion, therefore, that an undertaker who re
fuses to bury a body at the proper time and to deliver up
possession until his charges are paid commits a common law
crime, lays himself liable to revocation of license, and to a
suit in equity for possession of the body, as well as for
damages.
FMW
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Counties — County Board Resolutions — Public Officers
— County Judge — Adoption of county budget showing
salary of county judge is fixing of such salary by county
board under sec. 59.15, subsec. (1), Stats.

March 1, 1932.
James P. Cullen,

District Attorney,
Prairie du Chien, Wisconsin.

You ask the opinion of the attorney general upon the
following:

"The finance committee of the county board of Crawford
county, Wisconsin, at the regular meeting of the county
board in November, 1930, recommended in their budget the
sum of twenty four hundred dollars ($2400) for the salary
of the county judge.
"The salary of the county judge in this county was twen

ty-two hundred dollars ($2200) for the term ending Janu
ary, 1932. The finance committee had in mind that the
salary of the county judge for the term commencing Janu
ary 1932 would be raised to twenty-four hundred dollars.
This matter was discussed and thoroughly understood by
the finance committee. The chairman of the finance commit
tee addressed the county board in session and explained to
the board that the sum of twenty-four hundred dollars
named in the budget was to be for the salary of the county
judge for the next term and stated that a resolution would
be presented to the county board fixing the salary of the
county judge at twenty-four hundred dollars for the term
commencing January, 1932. The county board, accordingly,
voted for the budget specifying the sum of twenty-four hun
dred dollars for the county judge. The resolution was not
introduced, fixing the salary of the county judge, by some
oversight.
"The county board at its regular session in 1931, also

placed the sum of twenty-four hundred dollars in its budget
for the salary of the county judge for the year 1932 and
the committee of finance understood that no resolution fix
ing the salary of the county judge had been passed in 1930.
There seems to be no question but that the county board at
its regular session in 1930 in voting on the budget with the
understanding that the salary of the county judge for the
term commencing January 1932 would be fixed at twenty-
four hundred dollars. The question now is, whether the
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county judge of Crawford county should be paid the same
salary for the term ending January the 4th, 1932, which
was twenty-two hundred dollars per year, or whether he is
entitled to receive twenty-four hundred dollars as provided
in the budget offered by the finance committee and approved
by the county board at the November session of 1930. That
is, did the action of the county board at the 1930 session
amount to increasing the salary of the county judge for the
term commencing January, 1932?"

Sec. 59.15, subsec. (1), Stats., provides:

"The county board at its annual meeting shall fix the an
nual salary for each county officer, including county judge,
to be elected during the ensuing year and who will be en
titled to receive a salary payable out of the county treasury.
The salary so fixed shall not be increased or diminished dur
ing the officer's term, * *

On January 18,1932, XXI Op. Atty. Gen. 54, the attorney
general gave opinion that the adoption of the report of the
budget committee was a sufficient levy of county taxes under
sec. 70.62 (1), which provides:

"The county board shall also, as such meeting, determine
by resolution the amount of taxes to be levied in their coun
ty for county purposes for the year."

I refer you to the authorities quoted in that opinion.
Upon those authorities, I am of the opinon that the ac

tion of the Crawford county board in adopting the budget
specifying twenty-four hundred dollars as the salary of
the county judge, and this having been done at the 1930 an
nual meeting, fixed the salary of the county judge elected in
1931 for the term commencing in January, 1932.
FMW
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School Districts — Graded Schools — Rural Schools —
School district which maintains state graded school of sec
ond class employing two teachers may change to one room
rural school employing one teacher.
Where such state graded school of second class was main

tained prior to May 1, 1929, there is no minimum require
ment as to number of pupils attending under sec. 40.87,
Stats.

March 1, 1932.

Giles V. Megan,
District Attorney,

Oconto, Wisconsin.

You state that a school district now maintains a state
graded school of the second class, employing two teachers;
that the last year's enrollment is 80 and the average daily
attendance is about 25. You inquire whether this school can
be changed legally to a one room rural school, employing
one teacher because of the limited number of pupils attend
ing.
The school district may determine to change the character

of such a school from a state graded school to a one room
rural school employing one teacher. By so doing, it would
forego state aid based upon the maintenance of a state
graded school of the second class.
You also inquire whether there is any minimum number

of pupils required by law for the maintenance of a two
room state graded school.
Your attention is directed to the provisions of sec. 40.87,

Stats., which provides:

*  * that the number of teachers for which any
district or city shall receive aid hereunder shall not exceed
the number of elementary teachers employed on May 1,
1929, unless the average daily attendance of pupils below
the ninth grade during the preceding school year shall have
been at least equal to the following average number of pu
pils per elementary teacher:
"(a) Twenty, if two teachers are employed; * * *

The minimum so established would apply only if the state
graded school of the second class was established in this
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district subsequent to May 1, 1929. It follows that if two
teachers were employed by this district prior to May 1,
1929 there is no minimum requirement.
SB

Appropriations and Expenditures — Road School —
Counties ~ Connty highway commissioner is not entitled
to reimbursement for his expenses in attendance upon road
school at Madison.

March 1, 1932.

Arthur M. Sells,
District Attorney,

Florence, Wisconsin.

You refer to ch. 36, Laws 1925, which amended sec. 82.05
(5) to provide

"Attendance at the annual road school conducted at the
state capitol by the highway commission shall be a portion
of the official duties of the committee and the county high
way commissioner."

You point out that this clause continued on the statute
books until the enactment of ch. 53, Laws 1929, which speci
fically struck out this language.
You inquire whether, since the passage of ch. 53, Laws

1929, the county highway commissioner is entitled to reim
bursement for his expenses while attending the road school
at Madison.

A similar question with respect to the expenses of the
members of the county highway committee was answered in
the negative by an opinion found in XIX Op. Atty. Gen. 137.
You express the opinion that the same rule applies to the

county highway commissioner. An examination of the stat
utes does not disclose any language which specifically makes
it a part of the duty of the county highway commissioner to
attend the road school, and, in view of this fact, and the re-
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peal of specific language making such attendance the duty
of the county highway commissioner, it is the opinion of this
department that the county highway commissioner is not
entitled to be reimbursed for his expenses while attending
the road school.

SB

Appropriations and Expenditures — District Attorneys*
Convention — Public Officers — District attorney is entitled
to reimbursement for his expenses in attending convention
of association of district attorneys if, in connection there
with, he consults and advises with attorney general with re
spect to matters within scope of his duties.

March 1, 1932.

Arthur M. Sells,
District Attorney,

Florence, Wisconsin.

You refer to the statement contained in the foreword of

Vol. XII, Op. Atty. Gen. p. IV, the material portion of which
reads as follows:

"The purpose of this association is to facilitate the work
of the district attorneys and the association is very helpful
to the attorney general in the performance of his duty 'to
consult and advise with the district attorneys when request
ed by them in all matters pertaining to the duties of their
oflfice.'

"Every district attorney in the state should endeavor to
be present at and take part in the meetings of the associa
tion. These meetings provide the best possible opportunity
for consultation by the attorney general and the members of
his staff with the district attorneys on questions that arise
in the performance of official duties.
"The information which is brought together at these con

ferences will undoubtedly save a great amount of time and
expense on the part of district attorneys as well as the at
torney general's office, and will enable both to perform their
duties with greater certainty and satisfaction.
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"A district attorney who travels to attend these meetings
does so in the performance of his official duties, and is en
titled to reimbursement for the expense thereof, under the
provisions of par. (b), subsec. (1) sec. 59.15, Stats."

(Par. "(b)" is now designated as par. (c) of subsec. (1),
sec. 59.15, Stats.)

Sec. 14.53 (8), Stats., makes it the duty of the attorney
general to "consult and advise with the district attorneys
when requested by them in all matters pertaining to the
duties of their office."

Obviously there is implied the reciprocal power of district
attorneys to request advice and to consult with the attorney
general. Such consultation necessarily implies travel by the
district attorney for the purpose of such consultation, since
it would be wholly unreasonable to assume that the legisla
ture intended that the attorney general travel for such pur
pose to every county seat in the state.

It being within the duty of the district attorney to con
sult and advise with the attorney general and to travel for
that purpose, he is entitled to reimbursement therefor under
the provisions of sec. 59.15 (1) (c). Stats., which author
izes reimbursement to the district attorney for expenses ac
tually and necessarily incurred in travel within and without
his county in the performance of his official duties.
The district attorneys' convention, as indicated in the

statement above quoted, serves to facilitate the consultation
contemplated by the statutes, and attendance thereon is, in
the opinion of this department, within the scope of the duty
of a district attorney when he has occasion to seek advice
from the attorney general, or desires to consult the attorney
general with respect to matters within the scope of his offi
cial duties.

JWR
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CTiminal hdw — Dangerous Weapons — Unloaded fire
arm or revolver would not be considered dangerous weapon
under sec. 340.39, Stats.

March 3, 1932.

Harold W. Hartwig,
District Attorney,

Watertown, Wisconsin.

You call our attention to sec. 340.40, Stats., as amended
by ch. 29, Laws 1931, which reads as follows:

"Any person being armed with a dangerous weapon, or
any firearm, whether loaded or unloaded, who shall assault
another with intent to rob or murder, shall, upon conviction
thereof, be punished by imprisonment in the state prison
not more than thirty years nor less than one year."

You ask:

"Would an unloaded firearm or revolver be also consid
ered a dangerous weapon under the preceding section of our
statutes, namely, 340.39?"

Sec. 340.39, Stats., reads as follows:

"Any person who shall assault another and shall feloni
ously rob, steal or take from his person any money or other
property which may be the subject of larceny, such robber
being armed with a dangerous weapon, with intent, if re
sisted, to kill or maim the person robbed, or being so armed,
who shall wound or strike the person robbed, shall be pun
ished by imprisonment in the state prison not less than
three years nor more than thirty years."

Since "an unloaded firearm or revolver" is not specifically
mentioned in sec. 340.39, Stats., we must rely on judicial
construction for the meaning of the words "dangerous wea
pon" as used in this section. Under Lipscomb v. State, 130
Wis. 238, 109 N. W. 986, we find that an unloaded firearm
is not a dangerous weapon. There is also the general princi
ple of law that penal statutes are to be strictly construed.
Wilson V. State, 1 Wis. 184; Weirich v. State, 140 Wis. 98,
121 N. W. 652; State v. Boliski, 156 Wis. 78,145 N. W. 368.

Therefore, the answer to your question is "No."
JWR
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Elections — Election Officials — Time fixed for organiza
tion of party city committee, for its submission of names to
mayor for election officials, for nomination of election offi
cials by mayor to council and for approval of nominations
by council, is in each instance directory, and required acts,
if not then performed, may be performed later.

City committee should submit to mayor list of persons se
lected by each ward chairman for election officials. Mayor
may not nominate to council except from such lists, and
persons not so qualified cannot be legally chosen by council.

Performance of several required duties by party and
city officials in selection of election officials may be com
pelled by mandamus. Illegally selected officials may be ex
cluded from positions by injunction or quo warranto.
In case of failure to select new election officials, old ones

hold over, and in case of failure of any official to serve, va
cancy may be filled by two election inspectors or by electors
present.

March 4, 1932.

Theodore Dammann,
Secretary of State.

You state that, by reason of numerous inquiries that are
being received by the secretary of state, you would like an
official construction of the statutes relating to the selection
of election officials in cities, and particularly answers to cer
tain specific questions which you submit.

Sec. 5.19, subsec. (5), Stats., provides that "the city com
mittee of each political party shall consist of the several
precinct and ward committeemen in such city" that have
been chosen at the September primary under the preceding
provisions of the section, and also provides for the organiza
tion of such city committee shortly after the primary. This
provision as to the time of organization of the city commit
tee is directory, and not mandatory, and the city committee
may organize later.

The rule that controls this question is set forth in Apple-
ton V. Outagamie Co., 197 Wis. 4, 9-10, as follows:
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*  « When there is no substantial reason why the
thing by statute required to be done might not as well be
done after the time prescribed as before; no presumption
that by allowing it to be so done it may work an injury or
wrong; nothing in the act itself, or in other acts relating to
the same subject matter, indicating that the legislature did
not intend that it should rather be done after the time pre
scribed than not done at all,—^the courts will deem the stat
ute directory merely. * * *"

This rule has been followed in an unbroken line of cases

commencing in the early Wisconsin reports.
Sec. 6.82 (4) (a) provides for the nomination of election

officials by the mayor to the council in February. This also
is directory as to time, and if not then performed, may be
performed later. See State ex rel. Johnson v. Nye, 148 Wis.
659, where the court said, page 669:

"It is true, as appears from the complaint, that the de
fendant was not appointed in January, nor until October,
1911. But under the decisions of this court we think the
statute is directory, not mandatory, and that the appoint
ment made after January is a valid appointment. State ex
rel. Cothren v. Lean, 9 Wis. 279; Application of Clark, 135
Wis. 437, 115 N. W. 387."

Sec. 6.32 (4) (b) provides that the mayor's nominations
"jshall be chosen from a list submitted for that purpose by
the regular city * * * committee." The mayor has no
authority to nominate any person not so qualified, and nomi
nation of a different person, and his confirmation by the
council, would not constitute a valid appointment.

"It is essential to the validity of an appointment that
there shall have been a compliance with such valid condi
tions and limitations as may have been imposed on the ap
pointing power, such, for example, as a requirement that
the appointee shall have received specified recommenda
tions; * * *." 46 C. J. 953.

Sec. 6.32 (4) (b) provides:

"Such list shall be submitted by the chairman from each
ward to the city committee, and only such persons so select
ed by the chairman from each ward shall act as such in
spectors, which list shall bear the signature of the chairman
and secretary of said city committee."
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This appears to leave nothing to the discretion of the city
committee as such, and the signature of the chairman and
secretary would seem to be a mere ministerial act. Being
such, I see no reason why it could not be done without any
formal action by the committee at its meeting as such. A
list submitted directly by the ward chairman to the mayor
would be irregularly submitted, but the substance of the
statute would seem to have been complied with. It would
be wiser, however, in order to preclude any question on
these points, for the ward chairmen to submit their respec
tive lists to the city committee in session, and the committee
to instruct its chairman and secretary to verify the various
ward lists by signature and file the same with the mayor.

Sec. 6.32 (4) (c) provides that the common council shall
immediately approve or disapprove the nominations. This,
again, is directory as to time, and if action is not taken by
the council immediately, it may be taken later. See State
ex rel. Johnson v. Nye, supra.
Par. (c) further provides:

"If they disapprove as to any such nominee, the mayor
*  * * shall immediately nominate another person, qual
ified as aforesaid, from the list * * * and * « *
shall continue to do so until the requisite number shall have
been nominated and confirmed at such meeting."

The statute prescribes no maximum or minimum number
for the list, and would seem to contemplate that a sufficient
number be submitted to allow for disapprovals.
I will now state and answer your questions:

"1. May the list from which the mayor is required by
subsec. (b) to choose nominees be certified by the respec
tive chairman from each ward of the city without a meeting
of the city committee?"

Answer: This might be held a substantial compliance, but
I advise the formalities above suggested.

"2. If no list is legally submitted, may the mayor make
nominations?"

Answer: No legal nomination can be made by the mayor
except from the list. See 46 C. J. 953, above quoted. State
ex rel. Milwaukee Medical College v. Chittenden, 127 Wis.



Opinions op the Attorney General 255

468, 522; Sixite ex reL Johnson v. Nye, 148 Wis. 659, 670,
and note that in the latter case the law specifically provided
that the governor was required only to "take into considera
tion" the persons recommended.

"3. If nominations are made in the absence of a list or
of names not on the list and such persons are approved by
the council, are such persons legally chosen and entitled to
act?"

Answer: No.

"4. In case of the failure of the mayor to submit names
or of the council to approve nominees prior to the spring
election or any succeeding election during the two years,
what persons are qualified to act as inspectors and clerks?"

Answer: Sec. 6.32 (4) (d), provides that the election
officials "shall hold their offices for two years and until
their successors are appointed and qualified." Under this
provision, if no new election officials are legally chosen the
old election officials hold over. Attention is also called to the
provisions of sec. 6.32 (4) (b) for the filling of vacancies,
by reason of the failure of the officials or any of them to
act, by a majority of the inspectors, and if such majori
ty be not present or fail to act, by the electors present.

"5. In case the list is not submitted at the time required,
may it be later submitted?"

Answer: Yes.

"6. In case the mayor does not submit nominations at the
time required, may he do so later?"

Answer: Yes.

"7. In case the council does not approve nominations at
the time required, may it do so later?"

Answer: Yes.

"8. In case the mayor fails or refuses to choose names
from a list properly submitted, what remedy exists?"

Answer: It would appear from the statute that the mayor
has a clear legal duty to nominate from the respective party
lists and might, therefore, be mandamused to do so.
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"Mandamus will lie to compel the proper officials to meet
and appoint election officers in accordance with the require
ment of law. * * 38 C. J. 724.

"Mandamus has frequently been upheld as a proper reme
dy to compel performance by officers of their duty with re
spect to the appointment of managerial officers of an elec
tion. Thus it has been held that the duty imposed upon a
public officer of appointing managerial election officers to
be selected from the several political parties is so far minis
terial that a mandate may issue to compel him to appoint a
member of one of the parties, where he has arbitrarily re
fused to appoint any member of such party but has appoint
ed persons all of whom are members of the opposite party.
And when it is made the duty of an officer, such as the clerk
of a court, to appoint as judges of elections to represent a
political party the persons certified to him for appointment
by the chairman or executive committee of the several par
ties, it has been held that, in case of a factional split in the
party and the certification by each faction of different per
sons for such appointment, the appointing officer is not the
exclusive judge as to which faction is the true representa
tive of the party, and his decision may be reviewed on man
damus proceeding to compel the appointment of the person
designated by one faction." 18 R. C. L. 269-270.

See also State ex rel. Attorney General v, O'Neill, Mayor,
24 Wis. 149.

"9. In case the council refuses to approve any of the
names on the list submitted, what remedy exists or what
procedure should be followed?"

Answer: The statute appears to give the council some
discretion in its approval of the nominations. The council
could be mandamused to proceed to consider the nomina
tions. See State ex rel. Hawley v. Sup'rs. 88 Wis. 855;
State ex rel. Owen v. Stevenson, 164 Wis. 569; State ex rel.
Ingold V. Common Council, 170 Wis. 183. In this latter case
the court said, page 186:

"The statute makes it mandatory upon the common coun
cil to make a new ward in the city which shall include the
territory within the election district. It leaves open as a
matter of discretion only the manner in which such new
ward shall be created, namely, either by making it entirely
of such election precinct or by adding other territory to
the same. The writ herein does not attempt to control or
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regulate the manner in which the common council shall ex
ercise that discretion, but only effectuates the mandate of
the statute.

"Where there is a plain duty as here involved, it is a
well recognized and long established doctrine that compli
ance therewith may be enforced by rmridamus. * *

But it is doubtful if it could be mandamused to approve
the necessary officials from the list as first submitted, with
out a showing of abuse of discretion.

"In conformity to general rules already stated, where a
clear and imperative duty is imposed by law upon a munici
pal council, mandamus will lie to compel its performance;
and accordingly, a city council may be compelled by man
damus to organize or to meet, or two branches of a council
may be compelled to meet together for the purpose of joint
action; and also it has been held the passage of ordinances,
or the submission of ordinances at a general election pur
suant to statute, may be compelled. But mandamus is not
a proper remedy to control the acts of municipal bodies
when acting within the scope of their legal powers, on mat
ters in respect of which they are vested with discretion, in
the absence of fraud, corruption, or arbitrary action, al
though it is the proper remedy to compel the council to ex
ercise this discretion. * * 38 C. J. 695.

See also 18 R. C. L. 126.

The more practical procedure in ordinary cases would
seem to be for the city committee to submit a further list.

"10. If the mayor and council select election ofiicials
whose names were not submitted, what is the remedy?"

Answer: As already said, these are not valid appoint
ments. In case of failure of the committee to submit a list

at the proper time, some question might arise as to the
right of the mayor and council to make selections. If no
other method was available whereby the elections could be
provided with officials, it might be held that the machinery
of elections could not be so held up, but that by the com
mittee's failure to submit a list, the party had lost its
rights, and the appointing officials might proceed without it.
However, the old officials hold over, and if absent or failing
to act, adequate provision is made for the selection of others
on election day.
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See also State ex rel. Bancroft v. Stumpf, 21 Wis. 579,
where the court held an election with but two inspectors in
stead of the required three, was not invalid, saying, p. 580:

*  * Does the irregularity vitiate and destroy the

election at such poll? It appears to us not, and that these
provisions of the statute in regard to the number of inspec
tors and the manner of organizing the board, are in the
main directory in their character, and not imperative.
*  :l!

In view of all the foregoing, and the mandatory language
of the statute as to the qualification of being on the list, I
am of the opinion that valid appointments cannot be made
by the mayor and council except from lists. The ward chair
men and city committee could, it would seem, also be man-
damused to perform their duties. See Koch v. Melnes, 160
Wis. 274; State ex rel. Barber v. Circuit Court, 178 Wis.
468. The selection of persons not submitted on a list being
invalid, they could be prevented from exercising the author
ity of the positions by quo warranto, or in equity if injunc-
tional relief is needed. See State ex rel. Jones v. Oates, 86
Wis. 634; State ex rel, Lochschmidt v. Raisler, 133 Wis.
672; Ekern v. McGovern, 154 Wis. 157, State ex rel. Baxter
V. Superior, 199 Wis. 358, 365.

FMW
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Courts — Garnishment — Quasi-garnishment — School
board is advised to retain salary owing principal of state
graded school, against which salary assignments were exe
cuted by said principal, until court determines rights of re
spective claimants.

March 5, 1932.

John Callahan, State Superintendent,

Department of Public Instruction.

You submit for the considerations of this department,
with a request for an opinion thereon, the following state
ment of facts:

It appears that one T. N. was principal of the state grad
ed school at G., Wisconsin, until January 1,1932. After the
close of the school month in November, 1931, an assign
ment of the wages and salary of said T. N. was received
by the school board. This assignment of salary was dated
April 13, 1931, was made by T. N. to a finance company
and purports to assign, sell and transfer to one R. H., of
said finance company, all of T. N.'s claim, demand and title
which T. N. may have or thereafter acquire against the
school board of the village of G. for salary under contract
of employment for the year ending June, 1932. This assign
ment was executed and delivered as security for a loan of
$200.

Thereafter a second assignment was received by the
school board dated August 19, 1931, made by said T. N. to
the M. E. W. Finance Company. This assignment is similar
to the first assignment and is also executed as security for a
loan of $200.
During the latter part of December, 1931, the school

board was given a copy of a judgment against said T. N.
in the sum of $115.82. This judgment was dated December
5, 1931, and a certified copy was dated December 18, 1931.
On December 31, 1931, T. N.'s wife, who is separated

from T. N., requested the school board of the village of G.
to withhold any salary due said T. N. to take care of back
payments for support and maintenance of said T. N.'s wife
and child as ordered by court.
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No garnishment or attachment or other legal proceed
ings have been commenced in the premises, and the school
board wishes to have this matter disposed of in some way.
You inquire whether the school board would be justified in
paying the claims in the order that they were received, or
whether the school board should withhold the salary due
said T. N. until a court decides to whom the money now in
the school board's possession belongs.

It is the opinion of this department that the school board
should, in order to protect itself, retain the money now in
its hands and due the said T. N. as salary until a court de
cides to whom said money belongs.
The right to receive money due or to become due under

a contract is not personal in nature, and as a general rule
is assignable. Chapman v. Plummer, (1874) 36 Wis. 262
(rent); 5 C. J. 864, and, unless forbidden by statute, a valid
assignment may be made of the future wages or salary of a
private individual under an existing contract of employ
ment. Such an assignment may be made for the security
and payment of a present indebtedness and also for the se
curity of future advances to be made to the assignor. State
V. Hastings, (1862) 15 Wis. 75; 5 C. J. 868-869.
However, the assignment by certain classes of public serv

ants of their unearned salaries or fees of offices has been

forbidden by statute in England and by act of congress in
the United States. Billings v, O'Brien, (1873) 45 How. Pr.
392, 14 Abb. Pr. (N. S.) 238 (N. Y.); see also act of Feb
ruary 26,1853, 10 U. S. Stats, at Large 170.
But even in the absence of statute, the overwhelming

weight of authority in America holds void as against public
policy an assignment by a public officer of the future salary
or fees of his office, or of a portion thereof. 5 C. J. 872-
873; 2 R. C. L. 605. However, Wisconsin apparently adopts
the minority rule to the effect that the future salary of a
public officer is capable of being assigned. Thus, in State v.
Hastings, (1862) 15 Wis. 75, it was held that the salary of
a public officer (circuit judge) to become due is a possibility
coupled with an interest and as such is capable of being as
signed. See also Brackett v. Blake, (1844) 48 Mass. (7
Met.) 335, 41 Am. Dec. 442; Conway v. Cutting, (1871) 51
N. H. 407.
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It is settled, however, that money to be earned subse
quent to the assignment, under a new or different contract
of employment or under a contract not then existing, is not
assignable. Thus in Herbert v. Bronson, (1878) 125 Mass.
475, an assignment by a school teacher of money to be
earned, not under a contract then existing but under a con
tract for the next year, which has not yet been entered into,
was held to be invalid, and in Twiss v. Cheever, (1861) (2
Allen) 84 Mass. 40, the court refused to uphold an assign
ment by a member of a fire department of wages to be
earned by a certain future day, which was not within the
terms of a present appointment but in a future appoint
ment, there being no agreement for such subsequent ap
pointment at the time of the assignment.

The correspondence which you submitted with your letter
does not disclose whether T. N. was under an existing con
tract of employment for the year 1931-1982 at the time he
made the assignments, although the wording of the assign
ments would indicate that there was in existence, both in
April and August, a contract of employment with the G.
school board for the year 1931-1932.

Another difficulty which presents itself is that a debtor
does not have to recognize a partial assignment of a chose
in action and, unless such debtor consents to or ratifies such
assignment, there is no liability on his part to the assignee,
even though he has notice of the assignment and such debt
or may disregard it and discharge his payment to the origi
nal creditor. 5 C. J. 894-895. The reason for this rule was
well state by Mr. Justice Dodge in Skobis v. Ferge, (1899)
102 Wis. 122, 132, 78 N. W. 426;

*  The debtor has a right to pay his debt in
solido'and to refuse to be subjected to suits by several
claimants; and no notice of an assignment of a part of a
debt, no matter how complete in equity as between the as
signor and assignee, can destroy this right of the original
debtor without his consent. * *

Although the assignments purport to convey and assign
the entire title and claim of said T. N. to his salary for the
entire school year of 1931—1932, it is doubtful whether a
court would recognize an assignment of a claim for $1500
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as security for a loan of $200 as an assignment of the en
tire $1500. If it is merely a partial assignment of T. N's
claim for salary, it would seem that the school board may
disregard such assignment, although it has notice of the
same.

Another question raised in this connection is the priori
ties of successive assignees. It appears to be the general
rule that as between several hona fide purchasers for value
or assignees of a chose in action, that one is entitled to pref
erence who first perfects his assignment by giving notice to
the debtor, and the priorities of such successive assignees
will date from the time when they give notice to the debtor,
and not from the date of execution. 2 R. C. L. 627-628;
5 C. J. 953-954. If, however, the second assignee has no
tice of the prior assignment at the time he received such
assignment, his rights will be subordinate to those of the
earlier assignee irrespective of which assignee first gives
notice to the debtor. 2 R. C. L. 628.

In some jurisdictions, however, the rights among suc
cessive assignees are regulated not by priority of notice but
according to the order of the assignments. The reason for
this ruling is well set forth by Mr. Justice Hobson in Co
lumbia Finance etc. Co. v. First National Bank, (1903) 116
Ky. 364, 375, 76 S. W. 156:

"The rule of caveat emptor applies to sales of choses in
action as in other sales of personal property, and, if the
seller has sold the thing to one person and therefore has no
title to pass to a second, the latter takes nothing by his
purchase."

Sec. 304.21, subsec. (3), Stats., provides:

"Notwithstanding priority of filing, a judgment filed un
der this section shall have precedence over an assignment,
filed subsequent to the commencement of suit upon which
such judgment is obtained."

We have no information, nor are we able to determine
from the correspondence whether suit, upon which judg
ment was obtained, a certified copy of which was transmit

ted to you, was commenced before the first assignment of
the salary of T. N. We are, therefore, unable to determine
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whether the section relating to qimsi garnishment relating
to public employees is applicable herein.

In view of the foregoing, it is our opinion that the as
signments are of questionable validity and the school board
to protect itself should not make any payments on such as
signments. The judgment which was given to the school
board, likewise, is not an attachment of the fund now in
the hands of the school board, and we are unable to deter
mine whether the quasi garnishment of public employees is
applicable herein and hence the board may disregard the
same. This is also true of the purported claim of T. N.'s
wife to back payments for support and maintenance of her
self and child.

In view of the difl&culties presented in the premises, it is
our opinion that the school board of the village of G. should
retain the fund now in its hands which is due and owing to
said T. N. as salary until such time as a court determines
the right of the respective claimants to such money.
HHN

Automobiles — Common Carriers — Ton Mile Tax —

Bus operated exclusively in hauling school children under
contract is neither auto transportation company nor motor
vehicle hauling company within definition of ch. 194, Stats.,
and is therefore not subject to ton mile tax.

March 5, 1932.

Edmund H. Drager,
District Attorney,

Eagle River, Wisconsin.

You inquire whether a truck or bus owned and operated
by an individual and used exclusively for the transportation
of high school children from the rural districts to the high
school is subject to the ton mile tax provided by ch. 194,
Stats, (ch. 454, Laws 1931).
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Such a vehicle is not operated as a common carrier and
is, therefore, not an auto transportation company within
the definition of sec. 194.01, subsec. (6), Stats.

If the vehicle is used exclusively for the transportation
of school children under contract, it also does not fall with
in the definition of a motor vehicle hauling company found
in sec. 194.16, Stats.

Under the facts stated, therefore, such a vehicle would
not be subject to the ton mile tax imposed by ch. 454, Laws
1931.

It should be borne in mind, however, that if a truck or bus
used for the transportation of school children is also used
for the transportation of freight, and is thus brought with
in the definition of a motor vehicle hauling company, it
would be subject to the ton mile tax in spite of the fact that
it is also used for the transportation of school children.
SB

Automobiles — Common Carriers — Arrest — Inspectors
charged with duty of enforcing ch. 194, Stats., have no pow
er to arrest violators where only penalty imposed for such
violation is forfeiture enforcible in civil action.

March 5, 1932.

Public Service Commission of Wisconsin.

Attention A. R. McDonald, Commissioner.

You inquire whether inspectors appointed by the public
service commission under sec. 194.03, subsec. (2), Stats.,
may arrest a driver of a motor vehicle which is, or which is
suspected of being, a unit of either an auto transportation
company, or of a motor vehicle hauling company, for the
following reasons, namely:

"(a) For refusing to stop his vehicle on the command of
such agent or inspector.
"(b) For refusing to take his motor vehicle, trailer of

semitrailer, as the case may be, to a weighing platform.



Opinions op the Attorney General 265

"(c) For refusing to exhibit to said agent or inspector
his license, permit, freight bills or cargo.
"(d) For refusing to give such information as may be

pertinent to the inquiry as to whether chapter 194, statutes,
has been violated.
"(e) May such inspector break the seal of an envelope

in which are enclosed the freight bills or other information
mentioned in paragraph (c) ?"

By the provision of sec. 194.03 (2), Stats., such in
spectors are appointed "to make investigations and to re
port such violations to the railroad commission." They are
to be "charged with the duty of assisting police or traffic
officers in detecting and punishing violations of said act."
It is further provided that such inspectors "in the discharge
of their duties shall have full authority to enter any garage,
factory or other place where motor vehicles, trailers or
semitrailers are stored or parked, or to stop same while en
route at any time, to examine motor vehicles, trailers or
semitrailers and permit cards, and in the discharge of their
duties shall have the powers of sheriffs."

Sec. 194.10, Stats., imposes a forefeiture for violation of
any of the provisions of ch. 194, or for failure or neglect or
refusal to obey any lawful requirement or order made by
the commission.

Forfeitures, such as those imposed by sec. 194.10, Stats.,
are collectible in a civil action, as provided in ch. 288, Stats.,
and a person who is subject to such a forfeiture is not pun
ishable criminally. Since the procedure is civil in character
an action to collect the forfeiture is begun by the service
of summons and complaint upon the defendant. In such'
cases there is no provision for the arrest of the person sub
ject to the forfeiture, except upon court order as provided
in ch. 264, Stats.

Referring to instances cited in pars, (a) and (b) of your
letter, there appears to be no language in ch. 194, Stats.,
which in terms requires an auto transportation company or
motor vehicle hauling company to stop its vehicles at the
command of the commission's inspector, or to take his ve
hicle at the command of such inspector to a weighing plat
form. This is also true as to the exhibition of a license,
freight bills or cargo (par. (c) ).
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The only specific authority given to the inspector is to ex
amine motor vehicles, trailers and semitrailers and permit
cards. Even with respect to these there is no specific re
quirement that the auto transportation company or motor
vehicle hauling company shall submit to such examination.

It is, however, reasonably to be inferred from the power
conferred upon such inspectors that the legislature intend
ed to require auto transportation companies and motor
vehicle hauling companies to stop their vehicles when so
commanded by the inspector and to permit an examination
thereof with respect to the items mentioned.

Refusal by such a company to stop its vehicle and to per
mit examination thereof in the manner above indicated,
may, perhaps, constitute a violation of the act which might
subject such company to an additional forfeiture.

■ The above discussion appears to answer the questions
contained in pars, (d) and (e) of your letter.
To run away, when directed to stop by an officer, or to re

fuse to give information requested, or do some other act
commanded by the officer, does not constitute such resist
ance of the officer as to constitute an offense under sec.
346.39, Stats. State v, Welch, 37 Wis. 196, 203.
SB
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Minors — Child Protection — Although sec. 48.15, Stats.,
does not authorize sentencing after eighteen of child con
victed before eighteen to industrial school, statutes giving
juvenile court authority to change commitment of delin
quent child from time to time until twenty-one, authorize
commitment to industrial home of delinquent child at any
time until it is twenty-one. Board of control under sec.
48.16 may transfer delinquent child of over eighteen from
industrial school to state reformatory or industrial home for
women.

March 7, 1932.

Board op Control.

You ask opinion upon the validity of a commitment to the
industrial school for girls in the following case, as shown
by statement in your request, and by a transcript of the
court records obtained by the attorney general from the
clerk of the court: The girl was born November 20, 1912;
on October 24, 1930, she being then seventeen years, eleven
months, of age, the juvenile court adjudged her delinquent
and committed her to a licensed child welfare agency for
one year under sec. 48.07, subsec. (6), Stats. On Septem
ber 28,1931, the girl then being eighteen years, ten months,
of age, the juvenile court committed her to the Wisconsin
industrial school for girls, the order of commitment re
citing that it appeared that the authorities in charge of the
welfare agency were unable to control her.

The pertinent provisions of the statutes are the follow
ing:

Sec. 48.07 (1): "If the court shall find that the child is
delinquent * * * may:

"(b) Commit the child to a suitable public institution or
to a suitable child welfare agency licensed by the state
board of control and authorized to care for cMldren or to
place them in suitable family homes. The terms and dura
tion of such commitments, other than to the industrial
school for boys or the industrial school for girls, shall in
each case be fixed by the court, subject to modification by
the court on its own motion or otherwise; * * *^
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"(c) Make such further disposition as the court may
deem to be for the best interest of the child."

Sec. 48.07 (2a): "Upon the discovery of additional evi
dence which raises a question as to the advisability of the
commitment made in any case in any juvenile court, the
parent, guardian or next friend of the child so committed
may at any time petition the court for a rehearing and if
the court deems such rehearing advisable, it may again
hear the case and make such disposition thereof as is in
the best interests of the child.

"(3) No adjudication upon the status of any child in the
jurisdiction of the juvenile court shall operate to impose
any of the civil disabilities ordinarily imposed by convic
tion, nor shall any child be deemed a criminal by reason of
such adjudication, nor shall such adjudication be deemed a
conviction, nor shall any child be charged with or convicted
of a crime in any court, except as provided in section 48.11.

"(7) Whenever in the course of a proceeding * * *
it shall appear to the court that the person or child welfare
agency (other than a parent) having the care, control and
custody of such child is not fitted therefor * * * the
court shall have jurisdiction to transfer the permanent
care, control and custody of such child to some other per
son, agency or institution * *

Sec. 48.01 (5) (b): "Whenever the juvenile court shall
determine any child to be delinquent, such child shall con
tinue for the purposes of sections 48.01 to 48.28 under the
jurisdiction of the court until he becomes twenty-one years
of age, unless discharged prior thereto."

Sec. 48.14: "The Wisconsin industrial school for boys,
shall be the place of confinement and instruction of all male
delinquent children and the Wisconsin industrial school for
girls, of all female delinquent children, who are committed
to these institutions pursuant to section 48.07, but no child
under twelve years of age shall be committed to either of
these institutions by the juvenile court."

Sec. 48.15: "Any child, under the age of eighteen, convict
ed of a criminal offense may, in the discretion of the judge
or magistrate before whom the case is tried, be committed
to one of the industrial schools of this state instead of to
the state prison, state reformatory, industrial home for
women, house of correction, county jail or police station, as
the case may be. All commitmente of such children and of
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delinquent children to any industrial school shall be to the
age of twenty-one years or until paroled in accordance with
paragraph (b) of subsection (2) of section 48.16."

From the foregoing it would appear the juvenile court,
the child not having been discharged, retains jurisdiction
until the child becomes twenty-one and could at any time
change the place of commitment or make other order as to
her custody, control and supervision. The question is
whether, having been adjudged delinquent before she was
eighteen, she can be committed to the industrial school after
she becomes eighteen.

The substance of sees. 48.14 and 48.15 seems to have ap
peared first in the law of Wisconsin by ch. 66, Laws 1870,
dealing then with the state reform school at Waukesha, the
predecessor of the present industrial school for boys. That
chapter provided:

"Section 1. The State Reform School at Waukesha shall
be the place of confinement and instruction of all male chil
dren between the ages of eight and sixteen years, who shall
be legally committed to the said State Reform School as
vagrants, or on conviction of any criminal offense, or for in
corrigible or vicious conduct, by any court having competent
authority to make said commitment."

"Section 8. The courts and several magistrates in any
county in this state may in their discretion, sentence to the
State Reform School any such male, who may be convicted
before them as a vagrant, or of any petit larceny or mis
demeanor; and the several courts may, in their discretion,
send to said State Reform School any such male who may be
convicted before them of any offense which, under the exist
ing laws would be punishable by imprisonment in the state
prison: provided, in all cases the term of commitment shall
not be less than to the age of twenty-one years."

"Section 10. The courts and several magistrates in any
county in the state, shall also have the power to commit to
the State Reform School any male child, under the ages
specified in section 1 of this act, upon complaints and due
proof made to said court or magistrate by the parent or
guardian of such child, that by reason of incorrigible or vi
cious conduct, such child is beyond the control and power of
such parent or guardian, and that a due regard for the



270 Opinions op the Attorney General

morals and future welfare of such child manifestly require
that he should be committed to the guardianship of the man
agers of the State Reform School."

In the revision of 1898, the words "male child" were sub
stituted for "such male," in sec. 4966, which sees. 8 and 10
of ch. 66, Laws 1870, had become. It does not appear what
effect was intended by this change, but by ch. 50, Laws
1905, the legislature inserted after the words "male child,"
the words, "between the ages of eight and sixteen."
Ch. 630, Laws 1907, repealed and re-enacted sec. 4966, to

read:

"1. Any child, male or female, under the age of eighteen,
convicted of a criminal offense, may, in the discretion of
the judge or magistrate before whom the case is tried, be
committed to one of the industrial schools of this state in
stead of to the state prison, house of correction, county jail
or police station, as the case may be, until attaining the age
of twenty-one years, subject to the provisions of this act.
"2. The courts of record of this state may, in their discre

tion commit to the Wisconsin Industrial School for Boys,
any male child having a legal residence in the county and
being between the ages of eight and sixteen years, who, up
on complain and due proof, is found to be a vagrant or so
incorrigible and vicious that a due regard for the morsds
and welfare of such child manifestly requires that he shall
be committed to said school.

<(!{! ^

«4c $ 4:

A revisor's bill, ch. 614, Laws 1919, renumbered these
sections to be sees. 48.14 and 48.15, reading as follows:

"48.14 The Wisconsin industrial school for boys, shall be
the place of confinement and instruction of all male children
and the Wisconsin industrial school for girls, of all female
children, within the age limits prescribed in section 48.15,
who shall be committed thereto in the cases provided by
law."

"48.15 (1) Any male child under the age of sixteen or any
female child, under the age of eighteen, convicted of a crimi
nal offense may, in the discretion of the judge or magis
trate before whom the case is tried, be committed to one of
the industrial schools of this state instead of to the state
prison, house of correction, county jail or police station,
as the case may be.
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" (2) The courts of record of this state may, in their dis
cretion commit to one of the industrial schools of this state
any male child between the ages of eight and seventeen
years, or any female child under the age of eighteen, having
a legal residence in the county who, upon complaint and due
proof, is found to be a vagrant or so incorrigible and vi
cious that a due regard for the morals and welfare of such
child manifestly requires that it shall be committed to said
school."

By ch. 439, Laws 1929, these provisions were amended
to their present form, as first quoted herein.
In XIX Op. Atty. Gen. 613, and again in XX Op. Atty.

Gen. 943, you were given opinion that, under sec. 48.15, if
the child is under eighteen at the time of conviction it can
be sentenced to the industrial school after it reaches the

age of eighteen. If these opinions are correct, it would seem
to conclude also the question of commitment to the indus
trial school of a delinquent child under sec. 48.07 and re
sult in the validity of the commitment in question. The
opinions, however, express no reasons, give no statutory
history, and cite no authorities.
The first act, ch. 66, Laws 1870, reads (sec. 8):

"The courts * * * may * * * sentence to the
State Reform School any such male [8 to 16, sec. 1], who
may be convicted before them."

This language would seem to relate the age to the sentence
rather than to the conviction. The same manner of expres
sion occurred twice in sec. 8. In sec. 10, the inference that
the age relates to the time of commitment is perhaps still
stronger, the language being:

"The courts * * * shall also have the power to com
mit to the State Reform School any male child, under the
ages specified in section 1 of this act, upon complaint and
due proof * * * that such child is beyond the control

This section is, of course, the forerunner of the present "de
linquent child" statutes.
The change from this form of expression to the present

form of sec. 48.15 was made by ch. 630, Laws 1907. That
act was Bill No. 615, S., of that session, and it was passed
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without amendment, so we have no guide to the intent ex
cept such as we may gather from the act itself. No explana
tion appears for the change from the active to the passive
voice in subsec. (1), while retaining the active voice in sub-
sec. (2) unless it was to keep, in each subsection, the sub
ject and verb as close together as possible. I am inclined to
think, however, that so much of the first subsection was be
ing changed that it was simpler to rewrite it entirely, and
is so doing the drafter merely used his own mode of expres
sion or that arrangement which seemed to handle best the
elements of the sentence. I find no evidence of any intent
to change the relation between the age and the time of con
viction or of sentence.

I think in none of these statutes has the legislature had in
mind any lapse of time or change in age between conviction
and sentence. The inquiry must be directed to the reason
for the limitation, and if that reason is related to the time
of sentence as distinguished from the time of conviction, it
will afford the answer to our present question.
But few cases have been decided that throw light upon

the question, probably principally for the reason that or
dinarily conviction and sentence have been practically si
multaneous, so that the courts, like the legislature, have not
distinguished between the time of conviction and the time
of sentence, but merely between the time of the commission
of the offense on one hand and the time of the trial, convic
tion and sentence on the other. See People v. siowers, 254
111. 588, 98 N. E. 986, 988; People v. Kielczewski, (111.) 109
N. E. 981, 983. In State v. Towrdey, 147 Mo. 205, 48 S. W.
883, the court held that a plea of guilty is not a conviction,
but that a conviction is the judgment of the court, and treats
the sentence as such judgment. But see 16 C. J. 1266; 8 R.
C. L. 231; Pegalow v. State, 20 Wis. 61; Lanphere v. State,
114 Wis. 193, 205; Brozosky v. State, 197 Wis. 446; Free-
man v. United States, 227 Fed. 732, 755.

"The ordinary meaning of 'conviction,' when used to
designate a particular stage of a criminal prosecution, is the
confession of accused in open court or the verdict returned
against him by the jury, which ascertains and publishes
the fact of his guilt, while the sentence or judgment is the
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appropriate word to denote the action of the court before
which the trial was had in declaring to accused the conse
quences of the fact thus ascertained. Thus the sentence is
no part of the conviction, but is based thereon. However,
the term is sometimes used to denote a final judgment, im
plying not only a verdict, but also a judgment thereon by
the court; as for example when conviction is made the
ground of some disability or special penalty, in which case
a final adjudication by judgment is necessary." 16 C. J.
1266.

"It is the ordinary practice, usually secured by statute,
to allow a defendant some time after judgment before sen
tence is imposed. * * 8 R. C. L. 231.

"C. J. Stow remarks, in Putnam v. Sweet, 1 Chand., 286,
335, that our circuit courts, made by the constitution super
ior courts of record, are vested with the united powers of
the English King's Bench, Common Pleas, Exchequer and
Chancery; and this being so, the judges thereof undoubtedly
have power to pass sentence upon a prisoner convicted be
fore their predecessors in office. See section 3, ch. 119, R.
S." Pegcdow v. State, supra.

"The court had the power to impose sentence after the
expiration of the term at which the defendant was adjudged
guilty. Sub. (1) of sec. 57.04 of the Statutes expressly con
fers upon the court the power * * *. Sub. (2) of this
same section provides that ** * * the court * * *
may revoke such probation and pronounce sentence on the
former conviction, or if sentence has been pronounced, issue
commitment on the sentence or judgment without deduc
tion of the period of probation.'
"This statute, which in effect became a part of the judg

ment by which defendant was placed on probation, express
ly authorized the court to sentence at any time before the
end of the period of probation.
"* * * So that the sentence here in question was im

posed in strict accord with the express terms of the judg
ment of conviction and in order to carry out the terms of
that judgment and pursuant to power expressly conferred
by the statute. The sentence imposed did not change or
modify the judgment of the court as it did in the Maxon
Case, which was considered in State ex rel. Zabel v. Munici
pal Court, supra." Brozosky v. State, 197 Wis. 446, 448-449.
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"And there seems to be considerable authority for say
ing that, whei'e the jurisdiction of the court is not lost, the
judge sitting at a regular term thereof may pass sentence,
although the conviction was had at another term and before
another judge. See 12 Cyc. 769; Clanton v. State, 96 Ala.
Ill, 11 South. 299; Lamphere v. State, 114 Wis. 193, 89
N. W. 128; People v. Reilly, 53 Mich. 260, 18 N. E. 849;
People v! Felix, 45 Cal. 163; Ledgerwood v. State, 134 Ind.
81, 33 N. E. 631. * * *" Freeman v. United States, 227
Fed. 732, 755.

When the courts have been considering the question of
time, they ordinarily have not distinguished and have used

the words, "conviction," "sentence," "judgment," without
discrimination or as sjmonyms. The question has occasion
ally arisen, however, where a wrong sentence has been im
posed and the party was to be resentenced, or for some
other reason time intervened.

In The King v. Cawthorn, (1913) 3 K. B. 168, 169-170,
the court said:

"* * * That section contains a proviso that in the
case of such an offence being committed by a person 'whose
age does not exceed sixteen years' the Court may instead of
sentencing him to any term of imprisonment order him to
be whipped. * * * The words of the section are 'whose
age does not exceed sixteen years' not 'whose age did not
exceed sixteen years,' at some earlier date, and the words
must be taken as referring to the time at which the person
is brought before the Court and convicted. Mr. Raikes ar
gued that if the Legislature had meant to refer to the date
when the offender was brought before the Court they would
have said so clearly as they did in s. 123 of the Clhildren
Act, 1908. It is true that s. 4 of the Act of 1885 does not in
terms refer to the time when the offender is 'brought before
the Court,' but I think that that is what it means. In the
course of argument I put to Mr. Raikes an extreme case of a
boy of the age of fifteen committing an offence under this
section and then running away and evading prosecution un
til after a lapse of twenty years, and I asked whether upon
conviction at the age of thirty-five he could be ordered to be
whipped. He was obliged to contend that he could. That is
no doubt a case which is very unlikely to occur, but it af
fords a good test of the soundness of the contention, and is
to my mind enough to show that it cannot be supported.
In our opinion the meaning of the Legislature was that only



Opinions op the Attorney General 275

young persons who were under the age of sixteen at the
time when the sentence was pronounced should be punished
by whipping. * *
In Cunningham v. People, (111.) 63 N. E. 517, the court

recited the statute that "any court * * * may sentence
to the said reformatory any male criminal between the ages
of sixteen and twenty-one" (for more of the statute see
People V. Smith, below) and said, p. 525:

"* * * The reformatory was established in con
formity with the conviction which had found lodgment in
the public mind that the time of the detention of youthful
offenders against the criminal laws ought to be availed of to
instruct the conscience and cultivate the intellect of the of
fender, and train him to the knowledge of some useful trade
or occupation. It was the theory that the benefits of such an
institution could not be extended to those who had passed
beyond the period of life usually devoted to the purpose of
education and training for an occupation or trade, nor
thought advisable that older criminals should be associated
with those of, more youthful years. The reformatory was
therefore organized for the reception of persons not above
the age of 21 years, the governing purpose being to receive
only those persons who are of such immaturity of years as
to be susceptible to the advantages of training and disci
pline. It is the age of the offender at the time when it be
comes necessary to determine the place of his detention
which must control his sentence" (Italics ours.)

In People v. Smith, 253 111. 283, 97 N. E. 649, the court
held that, the convict being under twenty-one at the time of
sentence, sentence to the pentitentiary was error, but that,
being over twenty-one when the error was reversed by the
appellate court, he could not be remanded for resentence be
cause he could not be sentenced to the reformatory at a time
when he was more than twenty-one. The court here did not
recite the statute, but referred to the entire state reforma
tory act, ch. 118, Kurd's Rev. St. 1909. Sees. 11 and 12 of
that chapter provided:

"11. Whenever any boy between the ages of ten and six
teen years is convicted, * * * g^jj^ juvenile offender
shall be committed * * * to said reformatory. * * ♦
"12. Any court * * * may sentence to the said re

formatory any male criminal between the ages of sixteen
and twenty-one, * * *. And the said board of managers
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shall receive and take into said reformatory all male pris
oners of the class aforesaid, who may be legally sentenced,
on conviction, as aforesaid; * * * And provided, no
person above the age of si:>rteen years, who has been con
victed and adjudged guilty of a capital offense, shall be sen
tenced to the State Reformatory."

The court said:

"Counsel for the state further argue that if the construc
tion that this court here gives to said statute be the proper
one, then under the reasoning of Henderson v. People,
supra, Neathery v. People, 227 111. 110, 81 N. E. 16, and
People V. Coleman, 251 111. 497, 96 N. E. 239, the judgment
should be reversed, and the cause remanded to the criminal
court of Cook county, with directions to resentence the
plaintiff in error to confinement in the state reformatory.
If the plaintiff in error were now under 21 years of age,
there could be no question that under the authorities just
cited this would be the proper practice. It is insisted, how
ever, by the state, that in Henderson v. People, supra, the
prisoner was over 21 years of age at the time the judgment
was reversed by this court, and the cause remanded for
his resentence. Such fact does not appear from that deci
sion. Furthermore, this question was not raised, considered,
or decided in that case. Manifestly the Legislature did not
intend that any male person over 21 years at the time of
his sentence should he sent to the state reformatory.
*  * *" People V. Smith, 97 N. E. 649, 650. (Italics ours.)

Both these Illinois cases were under sec. 12 of the Illinois

act, but it would seem that if the court had been of opinion
that sec. 11 was of any different import, it would have dis
cussed it. Sec. 11, it will be noted, would lend itself more
readily to a construction that the age limits related to the
conviction and not to the sentence than does sec. 48.15, Wis.
Stats. I do not believe either the Illinois legislature or the
Wisconsin legislature had in mind a delayed sentence. Af
firmative authorization must be found in the statute, or the
sentence is erroneous. I am of the opinion that sec. 48.15
does not authorize a child over eighteen to be sentenced to
the industrial school, even though the child was under eigh
teen when convicted.

Are the statutes authorizing the commitment of delin
quent children different in this respect?
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The juvenile court statutes and the modern treatment of
the delinquent child had their inception in ch. 90, Laws
1901, which was an act affecting only Milwaukee county and
providing a juvenile court. A delinquent child included only
a law violator and there was provided as to such child mere
ly a difference in court and procedure and segregation in
penal institutions.

Ch. 97, Laws 1903, extended the term "delinquent child"
to include incorrigibility and similar characteristics.
Ch. 496, Laws 1905, extended the juvenile court act to

counties containing cities of the first, second or third classes,
further extended the scope of the term "delinquent child,"
and provided that in case of a delinquent child the juvenile
court might "cause the child to be placed in a suitable fami
ly home or institution, subject to the friendly supervision of
a probation officer and the further order of the court"
Ch. 460, Laws 1911, extended the juvenile court act to all

counties.

By ch. 472, Laws 1921, the maximum age of a delin
quent child was changed from eighteen and seventeen for
girls and boys, respectively, to twenty-one for each, but re
tained the age limitation for commitment to industrial
schools at the maximum age limitations of seventeen for
boys and eighteen for girls under what is now sec. 48.15.
The extending of the maximum age of delinquent children
to twenty-one clearly permitted both determination of de
linquency and commitments to the industrial schools up to
the age of twenty-one, whereas the age limit was retained
as to commitments to the industrial schools upon convic
tion of a criminal offense or finding of incorrigibility under
the older statute, sec. 4966.

Ch. 585, Laws 1921, however, changed the maximum ages
of delinquent children back to eighteen and seventeen years,
respectively. The age of twenty-one was in force only from
July 5th to July 14th, a period of nine days.
By ch. 439, Laws 1929, ch. 48 of the statutes, "Child pro

tection and reformation," was largely rewritten. The maxi
mum age of a delinquent child was made eighteen years
and the other pertinent provisions of the statute are as they
appear in the sections herein first quoted.
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The continuing jurisdiction of the court seems first to
have appeared in ch. 496, Laws 1905. This was an innova
tion in criminal procedure but an old principle in equity con
trol of children. Since 1907 it has been extended. Now we

have authorized rehearing and "such disposition" as shall
then be best (sec. 48.07 (2a) ); "jurisdiction to transfer the
permanent care, control and custody" (sec. 48.07 (7) ); and
continuing jurisdiction of the child till he is twenty-one or
is discharged (sec. 48.01 (5) (b) ). Was it intended that
the jurisdiction should be narrowed after the child reaches
an age at which it could no longer be adjudged delinquent,
or did the legislature intend the institutions originally avail
able to continue available so long as the child is under juris
diction as a delinquent child? I am impelled to the belief
that the legislature intended the latter, and has affirmatively
expressed that intent by the provision for commitment to
the industrial school in the first instance and the reiterated

provision of continuing authority to do what shall seem best
from time to time.

This construction is made the more reasonable by the re
sult of a contrary construction, as well illustrated by the
case you submit. A child who is convicted of an offense and

is sentenced after becoming eighteen, can be sentenced to a
penal institution, e. g., the state reformatory or the indus
trial home for women. Ch. 54, Stats. But conviction of an
offense is a condition precedent to a sentence to either of
these institutions. Sec. 54.02. An adjudication of "delin
quency" is not a conviction. Sec. 48.07 (3). So a delinquent
child cannot be committed to the state reformatory or the
industrial home for women or to any other penal institution,
either in the first instance or later under the continuing
commitment power of the court. If the delinquent child
cannot, after becoming eighteen, be committed to the in
dustrial school, the jurisdiction and discretion of the court,
which the legislature undoubtedly intended to be as broad
and comprehensive as the need, is circumscribed, and it
may be, made practically impotent to continue to throw
about the child the safeguards the statutes intended to make
available until its majority. If it be found that the child

cannot be properly controlled and supervised in any insti-
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tution of lesser disciplinary power than the industrial
school, and this does not appear until after she arrives at
the age of eighteen, the court will be in a dilemma which I
do not believe was intended by the legislature. I think that
when the legislature provided that the child should continue
within the jurisdiction of the court until twenty-one, it in
tended that jurisdiction to be as full and complete as it was
at the time of the adjudication of delinquency. The need is
as great and I think the legislature intended to make the
power as great.
Under sec. 48.16, the child here could be returned to the

court. The reason of such return would be that she is so
incorrigible that she cannot be controlled properly at the in
dustrial school and her presence there is against the best
interests of that institution and the other children there con
fined. But what can the court do with her? He cannot send
her to the industrial home. He cannot find any person or
agency even as well equipped as the industrial school to
deal with her problem, nor any institution to which he may
send her where her presence probably would not be even
more baneful than in the industrial school.
The solution of the problem, in case the child is an im

proper inmate of the industrial school, would seem to lie
in sec. 54.07 (3), which provides:

"* * * inmates of the industrial school for girls who
have reached the age of eighteen years * * * who were
committed * * * by a court and were then eligible for
commitment * * * may also be transferred * * *
to the industrial home * * * by the board of control;
but such children may be retained at the * * * indus
trial home only until they are twenty-one years of age.

The board of control itself has the power to make such a
transfer, and it seems to me that the legislature contem
plated such a solution of a problem of this nature rather
than to create the necessity of a criminal conviction in or
der to authorize institutional facilities adequate to her case.
FMW
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Mothers' Pensions — Pajnnent of small sums by divorced
husband to mother of dependent children does not bar
mother's right to pension.

March 7, 1932.
R. A. Forsythe,

District Attorney,
Hudson, Wisconsin.

You state that a mother of three children, all under the
age of sixteen, has exhausted every possible means of at
tempting to compel her divorced husband to support the
children, and has succeeded in making him pay small
amounts at irregular intervals. The question is whether
the payment of these small sums at irregular intervals by
the former husband would bar this woman from receiving
a mother's pension, assuming that she is in every other
way entitled to it.

Sec. 48.88, subsec. (5), par. (d). Stats., reads in respect
to mother's pension:

"Such aid shall be granted only upon the following con
ditions :

«« * *. * OJ. mother must be divorced from her
husband for a period of at least one year and unable
through use of the provisions of law to compel her former
husband to support the child for whom aid is sought; pro
vided, however, that the divorce was granted in Wisconsin."

This department has held that the divorced mother of de
pendent children is eligible to aid under this section in a case
where the amount of alimony decreed by the court is insuf
ficient to afford proper support of such children. XVIII Op.
Atty. Gen. 26, XIX Op. Atty. Gen. 184.

In the opinion first cited, it was said:

"I think it may safely be said that the purpose of said
section is to grant aid to dependent children for 'ryrove't
support.' * * *" ^

The right to this aid is statutory and, assuming that the oth
er qualifications are met, can be shown under subsec. (5)
(d), sec. 48.88, Stats., by proving that (1) the mother was
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divorced from the husband for at least one year; (2) the
mother has exhausted all legal remedies to make her former
husband support the child or children for whom aid is
sought; (8) the divorce was obtained in Wisconsin. Under
this section, the fact that the mother received small amounts
from her former husband at irregular intervals would not
bar her from receiving a mother's pension.
JWR

Military Service — Where funeral expenses of war vet
eran total two hundred dollars and United States govern

ment contributes one hundred dollars toward expense of
burial, county may not, under sec. 45.16, Stats., contribute
additional one hundred dollars toward his burial expenses.

March 7, 1982.

Earl E. Schumacher,
District Attorney,

Beaver Dam, Wisconsin.

You submit for the consideration of this department,
with a request for an opinion thereon, the following state
ment of facts:

Sec. 201 (1) of the World War veterans' act, 48 Stats, at
Large 1805, provides among other things, for the payment
of burial and funeral expenses of veterans of any war who
die under varying circumstances. The act further provides
for the payment of $100 toward burial expense of such de
ceased veteran on further meeting of certain other condi
tions and requirements. You state that sec. 45.16 of the
Wisconsin statutes provides for the decent interment at
county expense of not less than $85 nor more than $100 of
the body of any honorable discharged soldier, sailor or ma
rine, who shall die not leaving sufficient means to defray the
necessary expenses of a decent burial, or under financial cir
cumstances which would distress his family to pay the ex
penses of such burial. You state that the burial expense of
a deceased veteran totals the sum of $200, and that said
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veteran did not leave sufficient means to defray the expenses
of a decent burial and that he died under such financial cir
cumstances as would distress his family to pay any burial
expense. It appears that $100 has been received by the
family of said veteran toward burial expense under the pro
visions of the World War veterans' act.

The question raised in this connection is whether under
sec. 45.16 of the Wisconsin statutes the county may lawfully
pay the amount contemplated therein toward the burial ex
pense of this veteran in addition to the $100 already paid
by the veterans' bureau.

It is the opinion of this department that the county is not
authorized to make any payments under the provisions of
sec. 45.16 of the Wisconsin statutes, in a case where a de
ceased veteran shall die not leaving sufficient means to de
fray necessary expenses of a decent burial, or under finan
cial circumstances which would distress his family to pay
the expense of such burial and whose burial expense totals
$200, and where $100 has already been paid toward his
burial expense by the United States veterans' bureau under
the provisions of the World War veterans' act (38 U. S.
C. A., sec. 472).

Sec. 45.16, Wis. Stats., provides:

"Each town board, village board and the aldermen of each
ward in every city, shall cause to be interred in a decent
and respectable manner in any cemetery in this state, other
than those used exclusively for the burial of paupers, at an
expense to the county of not less than thirty-five, nor more
than one hundred dollars, the body of any honorably dis
charged soldier, sailor or marine and the wives or widows
of such soldiers, sailors or marines who shall have, at any
time, served in the army of navy of the United States, and
who shall die not leaving sufficient means to defray the
necessary expenses of a decent burial, or under financial
circumstances which would distress his family to pay the
expenses of such burial."

The purpose of the statute hereinbefore quoted is solely to
provide a decent burial without financial distress to the
family of the deceased war veteran. The legislature, in mak
ing provision for a decent burial of a deceased war veteran,
deemed that a maximum of $100 would be sufficient for this
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purpose. Hence, if the United States veterans' bureau, un
der the provisions of the World War veterans' act (88 U.
S. C. A., sec. 472), pays toward the burial expense of a war
veteran the sum of $100, the county would not be authorized
to make an additional contribution. Just because the fami

ly of a deceased veteran want a $200 burial when the United
States government has already provided $100 toward the
expenses of a decent burial, would seem no reason for an
additional contribution by the county. For example: If
some one else furnishes the maximum amount the legisla
ture considered necessary to a decent burial, how can it be
said that the deceased war veteran is not provided with a
decent burial? Such circumstances give rise to no duty on
the part of the county to furnish a contribution for this
purpose under the statutes.

You are therefore advised that under the circumstances

set forth in this opinion, a county is not authorized to make
an additional contribution under sec. 45.16 of the Wiscon
sin statutes in a case where the United States government

has already provided $100 toward the burial expenses of a
deceased war veteran.

HHN

Education — Vocational Schools — Taxation — Limita
tion upon levy of taxes for vocational school purposes in sec.
41.16, subsec. (2), Stats., is referable to local municipal
assessment.

March 8, 1932.

Board op Vocational Education.
Attention Geo. P. Hambrecht, Director.

You refer to the provisions of sec. 41.16 (2), Stats., which
provide in substance, that the tax levied by the municipali
ty for vocational school purposes shall not exceed "one and
one-half mills on the dollar."

You then point out that the local assessment differs from
the county and state assessments, the state assessment rep
resenting the higher figure.
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Your question is whether the tax limitation refers to the
local assessment or to the county or state assessment.

In an opinion rendered to your department, found in
XIII Op. Atty. Gen. 618, it was held that this limitation is
to be based on the same property and value on which other
taxes are levied. The context shows that what the writer of

that opinion had in mind was local or municipal taxes.

In another opinion found in XIX Op. Atty. Gen. 404, it
was held that a somewhat similar limitation with respect
to the making of loans from the state trust funds is refer
able to the local assessment of the school district upon which
taxes are levied in such district.

Taxes levied for vocational school purposes are local
taxes and are levied upon the basis of the local assessment.

It is the opinion of this department that the limitation
upon the levy of vocational school taxes under sec 41.16,
Stats, is referable to the local assessment of property in the
municipality.
SB

Insurance — Benefit Societies — Secretary of state may
not accept and file articles of incorporation stated purpose
of which includes endowment of estates of deceased mem

bers with funds as set forth in membership certificate, since
that purpose contemplates transaction of insurance busi
ness. Articles of incorporation should be filed with insur
ance commissioner, pursuant to sec. 201.02, Stats.

March 8, 1932.

Theodore Dammann,
Secretary of State.

You submit proposed articles of incorporation of X Bene
fit Societies, Inc., and call attention to the fact that the
statement of business and purposes therein contained pro
vides, among other things, as follows:
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"1. To organize and operate mutual benefit societies
which shall operate for the mutual benefit of the members
thereof by endowing the estates of the deceased members
with funds as set forth in the membership certificate."

You inquire whether these proposed articles of incorpora
tion may be filed in your department under the provisions
of ch. 180, Stats.

Sec. 201.02, Stats, provides as follows:

"Subject to the conditions and in the manner prescribed
by law, a corporation may be organized by fifteen or more
residents of this state to transact the business of insurance
and the articles thereof may be amended, in the manner
provided in chapter 180 of the statutes, except that such
articles and amendments shall be filed in the office of the
commissioner of insurance instead of being filed in the office
of the secretary of state."

Sec. 209.11, Stats., reads as follows:

"No corporation, association, partnership or individual
shall do any business of insurance of any kind, or make any
guaranty, contract or pledge for the payment of annuities or
endowments or money to the families or representatives of
any policy or certificate holder, or the like, in this state or
with any resident of this state except according to the condi
tions and restrictions of these statutes. And the term insur
ance corporation as used in this chapter may be taken to
embrace every corporation, association, partnership or in
dividual engaging in any such business."

In an opinion rendered to the commissioner of insurance
August 3,1931, XX Op. Atty. Gen. 607, an opinion rendered
to your department under date of March 21, 1929, XVIII
Op. Atty. Gen. 142, was overruled, and it was held that a
benevolent society not within the definition of a fraternal
benefit society (sec. 208.01, Stats.), is subject to the insur
ance laws, and that a corporation formed for the purpose
of operating such a society must file its articles with the
insurance commissioner, as provided in sec. 201.02, Stats.

The stated purposes of the X Benevolent Societies cover
the transaction of insurance business within the scope of
sec. 209.11, since it is proposed to endow the estates of de
ceased members with funds as set forth in the membership
certificate.
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You are therefore advised that the articles of incorpora
tion in question should be filed with the insurance depart
ment and that the secretary of state is not authorized to file
the same in his office pursuant to the provisions of ch. 180,
Stats.

SB

Words and Phrases — "Wages Irrespective of Profits" —
Workmen's Compensation — Compensation insurance poli
cies are referable to statutes as to coverage, and where law
is changed so as to bring new persons under compensation
act, policy is thereby extended. In such period in such cases
insurance company is entitled to additional compensation
upon pay roll audit.
"Wages irrespective of profits" defined.

March 8, 1932.

Herbert L. Mount, Secretary,
Compensation Insurance Board.

Your letter is quoted as follows:

"The workmen's compensation act was amended effective
May 8,1931 in such a manner as to take away from co-part
ners the right to nonelect to come under the provisions of
the act (section 102.07 (5) ). On May 8,1931 a large num
ber of compensation insurance policies were outstanding
and in effect under which co-partners had nonelected. The
Wisconsin compensation rating & inspection bureau has a
rule which has long been in force which provides that the
remuneration of working partners covered under the policy
shall be arbitrarily computed at $2,000 per annum, unless
the partner can show to the satisfaction of the compensation
insurance board that the actual value of his services are less
than $2,000, in which event a lower figure is approved.
Many of the insurance carriers doing business in Wisconsin
promptly notified their partnership risks of the change in
the law and issued endorsements covering the active part
ners at the rate of $2,000 per annum for an additional pre
mium. Section 102.07 (5) provides—'A working member of
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a partnership receiving wages irrespective of profits from
such partnership shall be deemed an employe/ Many of the
partners who were thus notified by the insurance companies
took steps to prove that certain members of their partner
ship did not receive 'wages irrespective of profits' and were
therefore not obliged to come under the act. Most of the in
surance companies, however, failed to notify the partner
ships which they insured and failed to send endorsement on
or within a reasonable time after May 8. These companies
waited until the policies expired, after which they made an
audit of the pay roll records and in billing the assured
sought to levy an additional premium for the active part
ners from May 8 to the expiration of the policy based upon
an arbitrary pay roll of $2,000 per annum, per partaer.
"Query 1. Whether the change in the law above referred

to can have the effect of authorizing insurance companies
to change the consideration and coverage of policies in ex
istence on May 8, 1931 without reference to the expiration
date of such policy contract.
"Query 2. Whether or not the insurance carriers which

failed to give notice and issue endorsements at the time the
law was changed can go back and levy an additional pre
mium from May 8,1981 to the expiration of the policy.
"Query 8. What constitutes 'wages irrespective of profits'

under section 102.07 (5)."

The change whereby a working partner receiving "wages
irrespective of profits" may no longer elect not to come un
der the workmen's compensation act was made by ch. 87,
Laws 1981, which repealed subsecs. (1), (2), (8), (4) and
(6) of sec. 102.08, Stats. 1929.
A workman's compensation insurance policy is referable

to the statutes as to its coverage. In Northwestern Cas. &
S. Co. V. Industrial Comm., 197 Wis. 287, it is said at pp.
240-241:

"* * *. 1. The employer was required to carry insur
ance under the Compensation act. Sec. 102.28 (2). This
compulsory insurance is required as a part of the state's
public policy to protect the injured workmen against in
solvency of their employers. 2. The insurance company con
sents to be bound by the compensation act when it writes
insurance pursuant thereto. Sec. 102.81. 8. As a further
public policy to protect the injured workmen, the statute
requires every policy so issued to cover all liability of the as
sured under compensation. Sec. 102.81. 4. In any dispute
or controversy before the commission as to compensation,
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the insurance carrier is made a party. Sec. 102.17 (1). 5.
The employee entitled to compensation has the right to re
cover in his own name in the manner provided in the act the
liability of any insurance company which may have insured
the liability for such compensation. The statutes plainly
fix the liability of the insurance carrier beyond a doubt.-
They were enacted as an amendment to the original act ob
viously pursuant to a sound public policy. It was essential
to prevent just such limitations and uncertainties as here at
tempted to be written into the policy. The insurance carri
ers are amply protected by their audit of the pay-rolls, the
premiums being based thereon, and rates fixed based on the
various occupations according to hazard."

Plainly, therefore, a change in the statutes such as that
effected by ch. 87, Laws 1931, whereby "working partners
receiving wages irrespective of profits" are made subject
to the act, although they were theretofore permitted to elect
not to be subject thereto, becomes a part of any outstanding
policy. Such a working partner is covered by the policy and
the insurance carrier, as suggested by the court, is amply
protected by its audit of the pay rolls, the premiums being
based thereon and the rates fixed based on the various oc

cupations according to hazard. The situation is not materi
ally different from that which would have existed if the
working partner during the life of the policy had become
subject to the act by withdrawing his nonelection under the
old law. This result is effected whether or not notice was

given or indorsements issued by the insurance carrier.
In order to justify the collection of additional premiums,

however, it must appear that the working partner is receiv
ing "wages irrespective of profits." This fact may not be
conclusively shown by a pay roll audit. A partner may have
an enforcible claim for wages from the partnership only
where an express provision therefor is made in the partner
ship agreement or where an agreement that such wages
shall be paid to one partner may be fairly and justly implied
from the course of dealing of the partners. 47 C. J. 787;
Emerson v. Durand, 64 Wis. Ill, 118.

«  « « « jg agreement that one

partner shall receive compensation for personal services to
the partnership must be established by clear and satisfac
tory evidence." Baker v. McGrane, 198 Wis. 512, 516.
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The term "wages irrespective of profits" as used in sec.
102.07 (5) means definitely specified wages covered by such
an agreement, express or implied, which are collectible from
the partnership independent of whether a profit or loss is
experienced by the partnership in its operations. Where the
sums paid to a partner are contingent upon the making of a
profit by the partnership or where the amount of the wages
is referable to the existence or the amount of the partner
ship profits (or losses, which are negative profits), they
are not wages irrespective of profits even though such an
arrangement is a part of the partnership agreement.
The question as to whether the working partner is re

ceiving "wages irrespective of profits" in any particular
case is one for judicial determination, where the parties are
unable to agree.
SB

Elections — Candidate for town or village office may not
electioneer on floor of town or village caucus.
Town or village clerk must cause names of candidates cer

tified by caucus officers to be printed on official ballots.
Village or town clerk is proper authority on other mat

ters in printing ballots.

March 9, 1932.

Theodore Dammann,
Secretary of State.

The first question in your request reads as follows:

"1. May candidates for town or village office electioneer
on the floor of the town or village caucus by distributing to
the electors ballots with their own names written or printed
thereon?

Answer: No. Sec. 348.234 of the statutes prohibits such
a practice. It reads as follows:

" (1) No officer of any election held under the provisions
of title II of these statutes shall engage in electioneering on
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the day on which any such election is held, nor shall any per
son solicit votes for any candidate or party or engage in any
electioneering wJmtever on the day of any such election
within one hundred feet of any polling place, * *

The words "election held under provision of title 11" re
fers us to title II of the "Table of contents." We find there

"Elections" as title II and listed thereunder chapter 5
"Nominations of candidates for office," which chapter con
tains sec. 5.27 "Nominations in towns and villages," of
which subsec. (1) relates to town caucuses. Therefore, a
town caucus is an election within the words of sec. 348.234,

Stats. See also I Op. Atty. Gen. 209, construing what is
now sec. 348.235 as applicable to an election at a town meet
ing, and Phillips and others v. The Town of Albany and
others, 28 Wis. 340, wherein it is said, "A town meeting is
an election within the general meaning of that word."
In view of your next question, we feel it necessary to add

that though persons who did such electioneering would be
criminally liable, the nominations for which they election
eered would not necessarily be illegal.
Your second question follows:

"2. May the town or village clerk refuse to print on the
official ballots the names of candidates who he believes have
been illegally nominated, or, is he bound by the certificate
of the chairman and secretary of the caucus?"

Since sec. 5.27, subsec. (1), Stats., provides:

"* * * The two candidates for each office at such cau
cus who receive the highest number of votes shall be certi
fied by the caucus officers to the town or village clerk, to
gether with the number of votes cast for each, and the
names of such candidates shall be placed on the official bal
lot."

It is our opinion that, as to those candidates nominated at
the caucus, the town clerk is bound by the certificate of the
caucus officers. However, as to those nominated by petition
under sec. 5.27, subsec. (2), Stats., he would be bound to
print on the official ballots only those legally nominated.
In your last question you inquire as to the proper town

authority on caucus and election matters. In matters of
printing the ballots, the town clerk is the proper authority
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(see sec. 10.48 and 10.56, Stats., and XX Op. Atty. Gen.
159), except as qualified by the answer to question 2 of this
opinion. The final authority, of course, would be the courts.
JWR

Insurance — Fire Department Dues — Mutual insurance
companies, in computing fire department dues on basis of
gross premiums, are allowed to deduct money returned to
policy holders at expiration of policy even though such
money may have come from investments.

March 9, 1932.
H. J. Mortensen,

Commissioner of Insurance.

You state that, at the expiration of fire insurance policies,
certain mutual insurance companies pay to the policy hold
ers what is called an "expiration return of premiums." This
payment consists partly of earnings from the investments
of the company as well as earnings from underwritings and
so partakes of the nature of a dividend. The question now
is whether these mutual insurance companies, in computing
their fire department dues, may deduct this so-called "ex
piration return of premium" as well as return premiums on
canceled policies.

Sec. 200.17, subsec. (3), Stats., provides:

"Every company or insurer effecting any insurance
against loss or damage by fire, in any city, village or town
in this state, entitled to any fire department dues under sec
tion 201.59, shall, on or before the first day of March in
each year, file with the commissioner of insurance a state
ment, showing the amount of premiums upon which any
such fire department dues shall be payable to any such city,
village or town, and pay to the state, on or before and not
later than March first, through the commissioner- of insur
ance, the total amount of such fire department dues payable
to all the cities, villages or towns in the state entitled to the
same. Return premiums, as defined in section 76.30, ipay
be deducted in determining the premium on which the fire
department dues are payable."
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Sec. 76.30, subsec. (1), Stats., provides:

"Every company transacting the business of insurance
against fire, marine or sprinkler leakage loss, other than
companies excepted under subsection (2) hereof, shall pay
to the state on or before the first day of March in each year,
a tax of two and three-eighths per centum on the amount of
the gross premiums received for direct insurance, less re
turn premiums and cancellations on direct insurance, by
such company during the preceding year, in this state. Di
rect insurance shall include all insurance other than rein
surance. In case any company shall discontinue business in
this state and reinsure the whole or a part of its risks with
out making payment of this tax, the company accepting
such reinsurance shall pay the tax; and if several companies
shall make such reinsurance the tax shall be apportioned be
tween such companies in proportion to the original premi
ums upon the business, in this state, so reinsured by each
company. Upon the payment of the tax herein provided,
such company may be licensed to transact its business until
the first day of March in the ensuing year, unless sooner re
voked or forfeited according to law."

It is apparent that this latter section does not supply the
definition of "return premium" which would be expected
from the language of sec. 200.17, subsec. (3), Stats., nor

does a tracing of the legislative history of sec. 76.30, Stats.,
reveal that it ever contained such a definition.

Sec. 76.31, Stats., provides:

"All license fees and taxes levied under any provision of
law upon gross premiums other than life insurance premi
ums against any insurance company or other insurer shall
be uniformly calculated on the amount of gross premiums
received for direct insurance less return premiums and can
cellations and returns from savings and gains on direct in
surance by such company or other insurer during the pre
ceding year in this state."

The legislative history of this section shows that it and sec.

76.30, Stats., began as one. Sec. 76.30, Stats., assumed sub
stantially its present form in ch. 290, Laws 1909, and sec.

76.31, Stats., took substantially its present form in ch. 638,

Laws 1913. Both appeared as subsections of sec. 51.31 of

the statutes of 1913 which read:
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"(1) Every company transacting the business of insur
ance against fire or by the risk of inland navigation or
transportation, shall pay to the state on or before the thirty-
first day of January in each year, a tax of two per centum
on the amount of the gross premiums received for direct in
surance, less return premiums and cancellations on direct
insurance, by such company during the preceding year, in
this state. * * *

«♦ ;|! Hs

"(8) All license fees and taxes levied under any provision
of law against any company named in this section shall be
uniformly calculated on the amount of gross premiums re
ceived for direct insurance less return premiums and can
cellations and returns from savings and gains on direct in
surance by such company during the preceding year in this
state."

It is to be noted that subsec. (8) (present 76.81) stated
that the deduction of returns from savings and gains on
direct insurance was allowed by companies named under
"this section," which dealt with the taxation of these mutu
al companies. This statement of the history is made for the
purpose of showing that the deduction of the returns from
savings and gains on direct insurance was intended to apply
to these mutual companies, although sec. 76.80, Stats., which
is specifically mentioned in sec. 200.17, subsec. (8), Stats.,
does not so state.

It is my opinion that, although these mutual companies
sometimes use part of their surplus in paying this "expira
tion return of premium" and it so approaches being a divi
dend, it still is money returned to the policy holder by ju
dicious management and is comprehended by the words
"returns from savings and gains on direct insurance." Thus,
even though this payment may be partly the result of in
vestments, it is still deductible from the gross premiums in
computing the fire department dues.

The purpose of the legislature can only be surmised, but
it is quite possible that they sought to benefit policy holders
by encouraging this return of money to them and so pro
vided that it might be used to offset the gross premiums up
on which the fire department tax is based.
JWR
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Banks and Banking — Insurance — Acceptance of depos
its and payment of interest thereon by insurance company
constitutes violation of banking laws.

March 9, 1932.

H. J. Mortensen,
Commissioner of Insurance.

You submit a copy of an agreement submitted by a life
insurance company to your department for approval.

Briefly, the ap-eement provides for the acceptance of de
posits by the company, payment of interest thereon, pay
ment of premiums and policy loan interest out of the pre
mium deposit fund thus created, if sufficient funds are on
deposit, and termination of the agreement at any time by
either party.
You ask:

"May a life insurance company enter into an agreement
as outlined above without conflicting with the Wisconsin
banking laws?"

An insurance company accepting deposits under such an
agreement involves carrying on a banking business under
sec. 224.02, Stats., which, under sec. 224.03, Stats., is un
lawful when done without obtaining a charter as a bank.
The business under the agreement would be the "accepting
of money * * * on deposit as a regular business." The
deposits are accepted by the company, interest is paid, and
the agreement may be terminated at any time by either
party. The fact that premiums may be paid out of the de
posit fund is immaterial. See XVII Op. Atty. Gen. 406,
III Op. Atty. Gen. 23, XIII Op. Atty. Gen. 393, XI Op. Atty.
Gen. 88. MacLaren v. State, 141 Wis. 577, 124 N. W. 667.
JWR
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Elections — Published list of candidates for delegates to
national conventions should include "statement of principles
or candidates favored" as they appear in nomination papers
and upon delegate election ballots.

March 10, 1932.

Theodore Dammann,

Secretary of State.

You ask whether the "statement of the principles or can
didates favored" by candidates for delegates to national
conventions is included as a part of the "list of candidates"
required by sec. 5.28, Stats., to be published in the manner
provided by sec. 5.08.(4).

The designation of principles in nomination papers and
upon the ballot, in delegate and judicial elections, was first
provided by ch. 618, Laws 1911, for judicial elections, and
by ch. 22, Laws Special Session 1912, for delegate elections.
The statute for delegate elections at that time and until
1929 contained as to notice only the provision now found
in sec. 5.22 (2) that "such elections shall be noticed * * *
in the manner provided for judicial elections." The statutes
then, as now, contained the provisions found in sec. 8.05
that "elections for justice * * * shall be noticed
*  * * in the same manner as general elections." The
statutes then, as now, contained the provisions found in sec.
6.22, for publication of a facsimile of the ballot. Prior to
1929 the term "facsimile ballot" did not appear in this
statute, but the statute approximated it.

Under these statutes, statement of principles of a can
didate for delegate or for judicial office was published with
his name in this election notice, or as it is more accurately
designated, information to voters, distinguishing it from the
general notice that the election is to be held, which specifies
merely the offices to be filled and is prescribed by sec. 6.11.

By ch. 286, Laws 1929, a sentence was added to sec. 5.28,
reading:

"Lists of such candidates shall be published in the man
ner provided by subsection (4) of section 5.08."
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Sec. 5.08 (4) explicitly enumerates the information that is
to be published and this does not include the statement of
principles appearing in the nomination papers and upon
the ballot for delegates. Is such statement to be included?
The primary election law, from the time of its enactment

by ch. 451, Laws 1903, has prescribed a publication of the
names, etc., of the candidates instead of the ballot. See sec.
7, ch. 451, Laws 1903, and sec. 5.08 (4), Stats., 1931. This,
however, furnishes all of the information as to candidates
that appears upon the ballot.*
I believe the purpose of the 1929 amendment to sec. 5.23

was not to subtract from or limit the information to voters
that is the purpose of the publication, but was intended
merely to change the form of publication. A purpose to
change the contents of the publication in a manner that
would deprive it of one of its most useful parts is not to be
presumed from a mere change of form made by reference
to another statute.

Inasniuch as sec. 5.08 (4) provides for the giving of all
information as to candidates that will appear on the pri
mary election ballot, I believe that sec. 5.23 is intended to
provide for the giving of all information as to candidates
that will appear on the delegate election ballot. The omis
sion of the "statement of principles or candidates favored"
in the enumeration in sec. 5.08 (4) is by reason solely of no
such statement being permissible on the primary election
ballot.

I am of the opinion, therefore, that the published list of
candidates for delegates to national conventions should in
clude the "statement of principles or candidates favored"
as these appear in the nomination papers and upon the dele
gate election ballots.
FMW
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Public Officers — Justice of Peace — Chief of Police —
Jurisdiction of justice of peace is coextensive with county
except in cities overlapping two counties, where it is coex
tensive with both counties. Under sec. 361.03, Stats.,
any officer to whom warrant of justice of peace is given to
execute may follow prisoner to any other county in any part
of state and arrest him, but jurisdiction of court does not
extend beyond boundary of state.

Chief of police of city has not right to go outside state to
arrest person on criminal warrant in cases where extradi
tion has been waived by criminal outside state. In such
cases he must accompany criminal to state line and can law
fully arrest him only in state, under sec. 361.03.

Chief of police has right to accept fees from county for
services rendered as agent for state.

Chief of police has no power to take away from hands of
sheriff prisoner legally in custody of sheriff.

Fees collected by chief of police who is on salary must be
disposed of in manner provided by statute or city ordinance.

March 11, 1932.

Charles M. Pqrs,
District Attorney,

Marshfield, Wisconsin.

You state that there has been some misunderstanding and
difficulty between the sheriff of your county and the chief
of police of one of the cities located in the county as to their
respective powers and their right to collect fees for criminal
work.

You submit five questions which I will take up and an
swer seriatim.

(1) Has a justice of the peace the right to turn over to
a chief of police of a city of the fourth class, a warrant for
the arrest of a criminal outside the county or state?

Sec. 300.01, Stats., provides:

"The jurisdiction of all justices of the peace shall be co
extensive with the limits of the county in which they are
elected, and no other or greater, except when otherwise spe
cially provided by law."
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There is an exception provided by law in those cases
where a city overlaps the territory of two counties. There
the justice of the peace or the police justice is sometimes
given jurisdiction to try cases covering both counties. See
sec. 62.26, subsec. (6), pars, (a) and (b), Stats. But an im
portant statute on this question is sec. 361.03 which pro
vides :

"If any person against whom a warrant may be issued for
an alleged offense committed in any county shall, either
before or after the issuing of such warrant, escape from or
be out of the county the sheriff or other officer to whom such
warrant may be directed may pursue and apprehend the
party charged in any county in this state, and for that pur
pose may command aid and exercise the same authority as
in his own county."

This authorizes the officer to pursue and arrest the per
son against whom the warrant is issued, in any part of the
state even though such person left the county before the
warrant was issued. Under this provision the officer has a
right to arrest a criminal outside the county. You will also
note that this power is given not only to the sheriff but to
other officers to whom the warrant is given. .1 find no
statute which authorizes such arrest outside of the state, as
the jurisdiction of our courts does not extend beyond the
territorial limits of the state. See answer to second question.

(2) Has the chief of police of such city, without the con
sent of the district attorney, the right to go outside the
county or the state to arrest a person on a criminal warraht,
extradition having been waived by the criminal outside the
state?

Under sec. 62.09 (13), Stats., we find the following pro
vision inter alia:

Ui!! * cWof and each policeman shall possess

the powers, enjoy the privileges and be subject to the liabili
ties conferred and imposed by law upon constables, and be
taken as included in all writs and papers addressed to con
stables ; * *

Sec. 60.54, Stats., reads in part as follows:

"The constable shall be a ministerial officer of justices of
the peace, and it shall be his duty:
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"(1) To serve within his county any writ, process, order
or notice, and execute any order, warrant or execution law
fully directed to or required to be executed by him by any
court or officer."

Under sec. 361.03, Stats., as quoted in the answer to the
first question, the chief of police may arrest in any part of
the state the same as a sheriff or constable.

Except as provided in extradition papers, the writs and
orders of the state court or state officers does not extend

beyond the jurisdiction of the state and the consent of the
district attorney to a chief of the police cannot give him any
powers outside of the state. In view of the above quoted
provisions such police officer has no duty to go outside of
the state as the jurisdiction of the justice or other courts
does not extend beyond the state line. He may, however,
follow a criminal to any part of the state when he has a
warrant against him.

(3) Has the chief of police of such city the right to accept
fees or costs from the county for services rendered by rea
son of going out of the state to arrest a criminal, when he
draws a salary from the city?
The chief of police, if he is appointed as agent of the state

to bring a prisoner back from another state under extradi
tion papers, may charge the fees which the statute allowed
such agent, irrespective of the fact that he is drawing a
salary from the city. Sec. 364.01 (2), Stats., in regard to
an agent appointed to receive a fugitive from justice in an
other state, provides:

"The compensation of such agent shall be eight dollars
per day for the time necessarily devoted to the performance
of his duties and his actual and necessary expenses for such
time, which compensation and expenses shall be allowed by
the county board upon the presentation thereto of an item
ized and verified account, stating the number of days he
was engaged, the number of miles traveled and each item
of expense incurred as and while acting as such agent. No
allowance whatever shall be made him as mileage."

It has been held that a sheriff who is on a salary may re
ceive this compensation as agent of the state in addition to
his salary. XX Op. Atty. Gen. 386, 717. The same rule must
necessarily apply to police officers.
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(4) After a prisoner charged with the commission of a
crime in this county is placed in the sheriff's custody, has
the chief of police the right to take him out of the sheriff's
custody without an order by the court?
This question must be answered "No."

(5) If such chief of police collects fees and costs for his
services, has he the right to keep them or must he turn his
fees and costs over to the city treasurer?
The money collected by police officers and the disposition

of the same is partially covered by sec. 62.13, subsec. (7),
Stats. See also sec. 62.09, subsec. (13), Stats. In those
cases that are not covered by the statute, it will be necessary
to look into the ordinances of the city as to the salaries and
the fees collected by police officers. As a general rule, it
may be stated that he cannot retain the fees, but must ac
count for them as is provided for by statute or the city
ordinance.

JEM

Education — Blind — Granting of pensions to blind and
to blind and deaf persons is mandatory under conditions and
qualifications specified in sec. 47.08, Stats., but amount
thereof is within discretion of county board within limita
tions prescribed by said section.

March 11, 1932.
Earl E. Schumacher,

District Attorney,
Beaver Dam, Wisconsin.

You direct our attention to sec. 47.08, subsec. (1), Wis
consin statutes, which reads as follows:

"Any male person over the age of eighteen, and any fe
male person over the age of eighteen years, who is declared
to be blind or blind and deaf as hereinafter provided, shall
receive from the county of which he or she is a resident an
annual pension payable quarterly. Such pension shall be an
amount which, when added to any amount received as an
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income from other sources, shall not exceed seven hundred
and eighty dollars. In no event, however, shall any pension
exceed three hundred and sixty dollars if the person receiv
ing the pension is blind, and four hundred and eighty dol
lars if both blind and deaf."

You then invite our attention to two opinions of the attor
ney general which are in apparent conflict.
In XIII Op. Atty. Gen. 65 it was held that sec. 47.08 is

mandatory and requires the county board to allow a pension
where applicant has qualifications specified in the statute,
and that the county board has no right to cut down the
amount of pension to be received by one who is qualified to
receive a pension.

In XVII Op. Atty. Gen. 221, it was held that the granting
of pensions to the blind is mandatory under conditions and
qualifications specified in sec. 47.08, Stats., but that the
amount thereof is within the discretion of the county board
within the limitations prescribed by said section.

You state that an applicant for pension in your county
receives an income from other sources which does not ex

ceed $200, and you inquire as to what pension he is entitled
to receive from the county.

It is the opinion of this department, after a careful con
sideration of the two opinions above referred to, that the
granting of pensions to the blind and to the blind and deaf,
is mandatory under the conditions and qualifications speci
fied in sec. 47.08 but that the amount thereof is within the

discretion of the county board within the limitations pre
scribed by said section.

The opinion in XVII Op. Atty. Gen. 221 is a very care
fully and fully considered one and traces the history of sec.
47.08. We are of the opinion that this ruling is correct and
should be followed in the case referred to by you.

We believe that the conclusion arrived at in the opinion
in XVII Op. Atty. Gen. 221 is further strengthened by the
following considerations:

(1) If the legislature had intended to make sec. 47.08 (1)
mandatory as to the amount to be given to blind persons in
accordance with the ruling in XIII Op. Atty. Gen. 65, it
might lead to absurd results. For example, in such case it
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would require the county board to give to blind persons hav
ing no outside income whatsoever the sum of $360, and it
would likewise, require the county board to give the same
amount, $360, to blind persons having an outside income not
exceeding $419.99. Clearly this is not what the legislature
intended. We believe that the legislature intended to pro
vide every blind person with public aid in an amount suffi
cient to enable such person to maintain himself under con
ditions consistent with his welfare. It is a matter of com

mon knowledge that living expenses vary greatly in the dif
ferent communities in this state. In one community $300
might suffice to provide a blind person with every reason
able comfort necessary to his physical well-being. In anoth
er community, a blind person might need $500 to provide
himself with food, shelter and clothing. So the county
boards are given discretion to determine what amount a
blind person would need as public aid in addition to other
sources of income to provide himself with the necessities of
life.

(2) Moreover, the legislature provided for an appeal
from a denial or failure of the county board to take any ac
tion on an application for a blind pension. See sec. 47.09.
Thus any person aggrieved by any order or determination
of the county board under sec. 47.08 may appeal therefrom
to the county court of the county in which such aggrieved
person resides.

"* * * On such appeal all issues shall be determined
by the court."

Thus the county court would have a right to determine
whether the county board acted unreasonably in a denial
of blind relief or in fixing the amount of such relief.
We believe that the above considerations, together with

what was said in XVII Op. Atty. Gen. 211, lead irresistibly
to the conclusion that while the granting of pensions to the
blind is mandatory under the conditions and qualifications
specified in sec. 47.08, the amount thereof is within the dis
cretion of the county board within the limitations pre
scribed by said section.
HHN
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Indigent, Insane, etc. — Public Health — Communicable
Diseases — In indigent cases of communicable diseases
where quarantine is ordered Shick test and serum used to
immunize patient must be paid for by town, village or city
and serum used for other purposes for benefit of patient
must be paid for by municipality liable for support of poor.
Procedure is to notify poor commissioner as soon as place

is quarantined, who is required to furnish necessities of life
in same manner that he furnishes same to other indigent

persons. If he fails to do so mandamus is probably remedy.

March 21, 1932.

Louis W. Cattau,

District Attorney, v
Shawano, Wisconsin.

You have submitted a question as to the manner of pro
cedure and liability of the county in indigent cases of com
municable diseases where quarantine was ordered. You
state that Shawano county is under the county system of
caring for the poor; that last fall an epidemic of typhoid
fever struck your community and many families were quar
antined; that some of these families were indigent. You
state that in the first place it was necessary to provide the
Shick test and later to provide serum in many cases. The
question is whether the city or the county is liable for these.
You refer us to sec. 143.05 subsec. (7), Stats., which pro

vides ;

"All residences where a quarantinable disease exists shall
be placarded by the health oflficer while the disease is pres
ent and until disinfection. The expense of maintaining
quarantine, including examinations and tests for disease
carriers and the enforcement of isolation on the premises,
shall be paid by the city, incorporated village or town upon
the order of the local board of health."

And also to sec. 143.05 subsec. (10), which provides:

"Expenses for necessary nurses, medical attention, food
and other articles needed for the comfort of the afflicted per
son, shall be a charge against him or whoever is liable for
his support Indigent cases shall be cared for at municipal
expense. If he is a legal resident of another municipality
of this state, the expenses of care shall be paid by such mu-
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nicipality, or by the county where the county system for
the care of the poor has been adopted, when a sworn state
ment of such expense is sent to the proper officers within
thirty days after quarantine is removed. In counties having
a population of two hundred fifty thousand or more the ex
pense for indigents shall be paid by the municipality in
which incurred."

You state that the regular order of procedure under your
system is that when a poor case is reported to one of your
poor commissioners, he makes an investigation and provides
aid or denies it as he feels in his judgment shall be done;
that, however, where a family is quarantined, that is done
by the local health officer; that the poor commissioner is not

authorized nor has he any opportunity to make an investi
gation because of the quarantine, that nevertheless the
county chargeable for such indigent families for municipal
expense here would mean Shawano county. You inquire up
on whose order is such a case properly chargeable to the
county and how such bills come before the county board.
You inquire whether the local health officer can authorize

the payment of them and what procedure he would follow.
Under these statutes the city pays for the expense of the

maintenance of the quarantine including examinations and
tests of the disease carriers. We believe that the Shick test

and serum that is injected into a patient for the purpose of
immunizing such patient is given primarily for the protec
tion of the public rather than as a medicine to the patient,
and must be paid for by the town, village or city; but a ser
um that is given to a patient for other purposes than those
stated, which are for the purpose and benefit of the individ
ual, could be classed as coming within the medicine to be
furnished by the county or the municipality which pays for
the support of the indigent patient.
The only procedure that I can suggest is that wherever

there is an indigent case quarantined, the poor commission
er of the county should be notified to supply such family
with such necessities of life as the law provides, and the
poor commissioner is required to pay for the same in the
manner that he pays for other indigent persons that are not
quarantined. If the poor commissioner fails to do his duty,
he undoubtedly could be mandamused to do so.

JEM
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Fish and Game — Net Fishing — Under sec. 29.33, sub-
sec. (7), par. (c), Stats., all legal trout and whitefish caught
in four inch mesh gill net are of legal length and may be
retained when caught; all lake trout and whitefish caught
in two and five-eighths inch mesh gill net, which is permit
ted only for herring, chubs and perch, are unlawfully caught
and possessed; if alive they must be returned to waters, and
if dead but of commercial value they must be turned over
to conservation department to be sold as other confiscated
articles are sold.

March 21, 1932.

Paul D. Kelleter,
Conservation Director.

In your communication of March 10 you refer us to sec.
29.33, subsec. (7), par. (c). Stats., which provides:

"In Lake Michigan and the northern i>art of Green Bay
gill nets with a mesh of not less than four inches may be
used for the purpose of taking lake trout and whitefish. Gill
nets with a mesh of not less than two and one-half nor more
than two and three-fourths inches may be used for the pur
pose of taking herring, chub and perch, until July 1, 1926;
thereafter such mesh shall not be less than two and five-
eighth inches. * * *"

You also direct our attention to sec. 29.30, (2), (g),
which provides:

"No fish of any kind shall be taken or retained in any net,
when drawn or lifted, other than the kind or kinds express
ly authorized to be taken or retained in such net, as provided
in this chapter; and except as provided in paragraph (h)
any such other kind or kinds of fish coming into or taken
in such nets shall be immediately returned, carefully and
with as little injury as possible, to the waters from which
they were taken."

Said par. (h) provides:

"All rough fish taken in net in inland water shall be
brought to shore and buried, sold, or otherwise lawfully dis
posed of; but none of such fish shall be returned to any wa
ters of this state."
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You state that it appears to your department that it is
conclusive that if gill nets of meshes of two and five-eighths
inches are set for the purpose of catching herring, chubs,
and perch, they must return any lake trout and white fish
that may be caught in these two and five-eighths inch mesh
gill nets to the waters if the fish are alive. You ask whether
we agree with this construction.

We answer this question in the affirmative. It is apparent
that such ruling comes within the clear wording of the
above quoted statutes.

You also state that if fish are dead, the law prohibits their
being returned to the water. In any event, if the lake trout
are caught in these two and five eighths inch mesh gill nets
it is your position that they are not legally caught and pos
sessed; therefore, if they are dead they should be turned
over to the conservation department to be disposed of as
all confiscated articles are disposed of. You ask whether
we agree to this ruling.

In answer we will say that we agree with the ruling that
the dead fish are not lawfully caught and cannot be legally
turned back into the lake in view of the provisions of sec.
29.29 (8), Stats., which prohibits the throwing "into any
waters within the jurisdiction of the state * * * any
fish offal; * * Qj. other substance deleterious to

fish life other than authorized drainage and sewage from
municipalities."

Webster's New International Dictionary defines "offal"
as "small or inferior fish as distinguished from prime" and
also as "anything that is thrown away as worthless; * *
refuse; rubbish; garbage." Webster's College Standard Dic
tionary defines "offal" in one of his definitions as "rubbish
or refuse of any kind" and waste is given as a synonym.
We are satisfied that it is unlawful to throw these dead

fish into the waters and if they are of any value or any pur
pose, they should be turned over to the conservation com

mission as confiscated property. If they are of no value, I
presume that they could be lawfully buried.

You also direct our attention to the provisions of sec.
29.88 (7) (c). Stats., which further provides:
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"* * * All fish caught in nets whose use is permitted
by this paragraph shall be deemed lawfully caught and
possessed, except that no fish of any of the following va
rieties caught in seines, fyke or pound nets shall be retained,
sold or transported of a length less than that specified for
each variety, * * *»

You state that the question arises now as to fish such as
lake trout and whitefish which might be caught in the two
and five-eighths inch mesh gill nets which are set for her
ring, chubs or perch. You state that it is your position that
if lake trout and whitefish are caught in a four inch mesh
gill net which is lawful for that variety of fish, any such
lake trout or whitefish caught in such net is of a legal
length, but that if lake trout or whitefish are caught in a
two and five-eighths inch mesh gill net which is permitted
only for herring, chubs and perch, then the lake trout are
not lawfully caught and possessed, and if alive must be re
turned to the water, and if not, must be turned over to the
conservation department to be sold as other confiscated ar
ticles are sold.

You inquire whether we agree with this ruling to which
we answer "Yes." Any other ruling would permit parties to
use the two and five-eighths inch mesh gill nets in the wa
ters of the state, pretending to fish for herring, chubs and
perch and catch lake trout or whitefish and retain them and
also to use the dead fish when of commercial value, as it is
a well-known fact that gill nets often kill certain fish and
they are found dead in the net when it is drawn.
JEM
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Bridges and Highways — State Highways — Loans from
Trust Funds — Municipal Corporations — Municipal Bor~
rowing — Town may borrow from state trust funds for
"building roads," which term includes construction and im
provement expenditures on roads within town for which
town is authorized by law to expend money.

March 23, 1932.

T. H. Bakken, Assistant Chief Clerk,

Land Department.

You inquire whether a town may secure a loan from the
state trust funds for the purpose of improving prospective
state highways or county trunks and also request a state
ment of what road building may be included within the
scope of sec. 67.04, subsec. (5), par. (d). Stats., which
authorizes towns to borrow for the purpose of "building
roads."

As to town roads, there can be no question as to the duty
of the town with respect to the construction thereof.

County trunk highways are by sec. 83.01 (6) a part of
the system of prospective state highways. By the provisions
of sec. 83.03 (6), Stats., the county board, when it deter
mines to improve any portion of the system of county trunk
highways with county funds, may assess a portion of the
cost of such improvement against the town in which the
improvement is located. The amount so assessed is, there
fore, a definite obligation of the town for the purpose of
building roads therein.

When the legislature, by the enactment of sec. 67.04 (5)
(d). Stats., authorized towns to borrow money for the pur
pose of building roads, it no doubt intended to include with
in the scope of that provision all lawful expenditures for
that purpose regardless of the kind and character of the
road which is built or improved. If the legislature should
authorize a town to expend money for building or improv
ing a state trunk highway located within the town, the bor
rowing power of the town under this section would extend
to money expended on a state trunk highway pursuant to



Opinions of the Attorney General 309

such statutory authorization. The term "building roads"
includes the construction of new roads and the improve
ment of existing roads as contrasted with mere mainte
nance.

SB

Agricidture — Counties — Agricvltural Agent — County
Board Resolutions — Resolution of county board having
passed retaining office of county agent and also resolution
for submitting question to voters of county, vote in negative
on that question will not invalidate resolution by board.
Whether expenditure of money for submitting question

to voters without express authority of statute is legal de
pends upon whether amount of money, expended without
authority is trifling or not.

March 23, 1932.

A. J. Connors,
District Attorney,

Barron, Wisconsin.

In your recent communication you refer to an opinion of
this department on the matter of submitting the question
by referendum to the voters, whether they are in favor of
retaining or eliminating the office of county agent, and in
which it was held that definite action must first have been
taken by the board.* You state that in your county definite
action retaining the office of county agent was taken by
the board, but the board also adopted the resolution which
you enclose, calling for the submission of the following ques
tion : Shall the office of county agent be retained in Barron
county? and instructing the clerk to cause proper notices to
be given and the question submitted in proper form for bal
loting. You enclose the rest of the proceedings with refer
ence to this matter. Your question is as to whether the
board under the circumstances had a right to order a refer
endum on this matter.

Page 207 of this volume.
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In order to come within the ruling of this department
and the decisions of the court, a resolution or ordinance by
the county board which they may legally pass may be con
tingent upon the decision of the people at an election in its
favor. This does not appear to have been done by the reso
lution as passed by your board. The vote of the electors
will, therefore, not have any effect upon the legality of the
resolution whatever.

I understand from the letter enclosed that the vote of

the people in the county is simply to be advisory. That be
ing the case, the question arises whether the county board
has power to pass such a resolution. I find no provision in
the statute which authorizes the county board to expend
money for that purpose, and as a general rule it would be
unlawful for the county board to do any act which it is not
expressly or impliedly authorized to do by statute. Howev
er, the expenditure of money to get the ballots to the voters
and the notices would not be very great. In the case of State
ex rel. Fulton v. Zimmerman, 191 Wis. 10, this was raised
as an objection to a referendum by the state on a vote of
the repeal of the Severson law which was to have an ad
visory effect on the legislature. It was urged that no appro
priation was made for that service and that the vote could
not be taken and money expended without an appropriation.
On page 14 the court said:

"The demurrer admits the allegation of the answer that
the entire expense to the state incident to the submission of
this question to the people will not exceed fifteen dollars.
Manifestly this sum is too trifling in amount to warrant a
court of equity in enjoining the submission of this question,
even if it should appear that such submission will result in
the illegal expenditure of that amount of the taxpayers'
money."

This is the only expression by the court on this question.
It is probably applicable to your case. If the expenditure of
money is trifling, no court of equity will interfere and if it
is a substantial amount then I believe the county board has
no right to submit a question of that sort to the people
without authority of the statute.
JEM
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Appropriations and Expenditures — Legislature — Inter
im Committee on Aviation — Balance of appropriation
made in eh. 520, Laws 1929, sec. 3, subsec. (1), being unex
pended at this date, has lapsed and is no longer available.

March 23, 1932.

Theodore Dammann,

Secretary of State.

In your communication of March 15 you state that ch.
520, Laws 1929, makes an appropriation of $3,000 to the
joint interim committee on aviation, created by Joint Reso
lution No. 60, A., and that Joint Resolution No. 40, 1929,
provides that the findings and recommendations of said
committee shall be presented to the legislature of 1931 at
the opening of the session, and that the present balance of
this appropriation is $960.48. You inquire whether this
balance is still available.

Said ch. 520, sec. 3, Laws 1929, reads as follows:

"There is appropriated to special joint interim comm.it-
tees of the 1929 legislature for the discharge of the duties
which these committees are directed to perform in the joint
resolution providing for these respective committees:
"(1) To the joint interim committee on aviation, created

by Jt. Res. No. 60, A., three thousand dollars."

In order to answer your question, it is necessary to con
sider the provisions of sec. 20.77, Stats., which provides in
part as follows:

"In the construction of appropriation clauses, the follow
ing rules shall be observed unless such construction would
be inconsistent with the manifest intent of the legislature;
that is to say:
"(1) Appropriations in the following language, or sub

stantially similar language, shall be construed to be annual,
continuing appropriations, and balances shall be available
as provided in subsection (8):
"There is annually appropriated, beginning (day of

month and year) dollars, payable from any moneys
in the fund not otherwise appropriated, for
(department) for (purpose or object).
"There is annually appropriated..^ dollars, payable

from any moneys in the fund not otherwise appropri
ated, for (department, purpose or object).
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"There is annually appropriated, such sums as may be
necessary, from the state treasury, for (department, pur
pose or object).
" (2) Appropriations in the following language or in sub

stantially similar language, shall be construed to be noncon-
tinuing, lapsable appropriations and balances unexpended
at the close of the appropriation period or interval shall re
vert to the fund from which appropriated:
"There is appropriated for the fiscal year ,the sum

of dollars, payable from any moneys in the
fund not otherwise appropriate, for (department) for
(purpose or object)."

Since the word "annually" was not used in making the
appropriations in this case, we hold that it is in substantial
ly the same language as used in subsec. (2) of the above
section. It therefore follows that the appropriation lapsed
at the close of the appropriation period and the unexpended
balance reverted to the fund from which it was appropriat
ed and is no longer available to the committee.

The pertinent parts of Joint Resolution No. 40, 1929,
read as follows:

"Whereas, A large number of bills and resolutions per-
minmg to aviation have already been introduced and no
doubt many more will be offered during the next regular
session of the legislature, now, therefore be it

Resolved by the Assembly, the Seriate concurring, that a
special joint interim committee is hereby constituted, to con
sist of two members of the senate and three members of
the assembly, to be appointed in the manner that standing
committees are appointed;
"That said comimttee shall make a survey and study of

commercial and private aviation in Wisconsin, with a view
of enacting legislation appropriate to air transportation;

*  and the findings and recommendations of said
committee shall be presented to the legislature of 1931 at
the opening of the session, together with drafts of bills to
carry out these recommendations ; * * *»»

That part of Resolution No. 40, above quoted, which we
have italicized indicated that it was the intent of the legis
lature that the chief duty, of this conlmittee should be to
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present its report to the 1931 legislature. This it can no
longer do and since the appropriation was for the discharge
of the duties, it follows that the appropriation is no longer
available to it.

JEM

School Districts — Detachment of Territory — Lands
which corner one with another are not contiguous within
contemplation of sec. 40.85, subsec. (1), Stats.

If no appeal is taken from county superintendent's deci
sion, then it will be binding and appeal board will have no
duty to perform.
Boundary line of district established by vote of people

may, nevertheless, be changed by subsequent law by legisla
ture.

March 23, 1932.

Edward S. Eick,
District Attorney,

Chilton, Wisconsin.
In your letter of March 15 you refer me to sec. 40.85,

subsec. (1), Stats., which provides:

"Whenever a school district maintaining a high school,
other than a union free high school district, consists of ter
ritory both within and without the corporate limits of any
city or village, the territory lying outside such limits, or any
portion thereof adjoining another existing school district,
may be detached as herein provided. But no detachment of
territory shall be made in a manner so that the remainder
of the district shall consist of noncontiguous territory."

You state that an application has been filed for detach
ment of part of the rural territory Ijring outside of the cor
porate village limits of the village of Brillion; that accord
ing to a map made, a part of the territory to be detached
would not be contiguous with other parts; that the parties
owning the part listed as "Canning Company" signed the
petition to have this portion of the land withdrawn from the
district.
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It appears that if the territory as planned is detached,
part of the district which will remain will not be contiguous
to some of the other parts of the district which remain, but
the two will only be connected by corner points of two 40
acres of land. The question is whether this would be con
tiguous. You inquire whether the county superintendent on
appeal has the right to deny the petition because two por
tions of the land which remain in the district are not con

tiguous to each other.
I am of the opinion that your question must be answered

in the affirmative. I believe lands that simply touch by
corners are not contiguous. In Wild et al. v. People ex rel,
Stephens et al., (111.) 81 N. E. 707, 708, the court held in
regard to a certain territory:

line of the first extended is the east
line of the second, and the south line of the first extended is
the north line of the second. No vehicle, and in fact no per
son, could pass from one strip to the other without passing
over or upon lands not within the village. The two strips
last mentioned are not contiguous. H. S. & P. Co. v. Camp
bell, 89 Va. 396, 16 S. E. 274; Kresin v. Mau, 15 Minn. 119
(Gil. 87); Linn County Bank v. Hopkins, 47 Kan. 582, 28
Pac. 606, 27 Am. St. Rep. 309."

See also 56 C. J. 209, Warren Township Rural School Dis
trict V. Warren City, 121 Ohio State 213, 167 N. E. 872;
Bunker v. Locke, 15 Wis. 703.
But the courts are not unanimous on this question. There

are other cases that hold that tracts which corner with one

another are contiguous. Morris v. Gibson, 134 S. E. 796, 35
Ga. App. 689; Wilkerson v. Harrington, 76 So. 563, 564,115
Miss. 637; Parsons v. Dils, 189 S. W. 1158, 1159, 172 Ky.
774, Ann. Cas. 1918E, 796; Clements et al. v. Crawford
County Bank, 40 S. W. 132 (Ark.).
There will be some doubt as to the correctness of our con

clusion until our supreme court definitely passes upon the
question. But we believe that the reasoning in the cases
holding that land that simply corners is not contiguous is
better than that in the other cases and we can see that in

cases where the question before the court is whether land
corners may be included in the homestead there are reasons
for holding that the land may be considered as contiguous
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for the reason that such laws are very liberally construed in
favor of the homestead. But in case of school districts the

question might be different.

You also inquire whether the chairman of the county
board with his committee is required to act upon the appeal
if the county superintendent refuses to grant the petition
on the above grounds.
As I understand, the proceeding would be under sec.

40.85, subsec. (10), Stats. There would be nothing to act
upon if the county superintendent refuses to detach the ter
ritory, unless the claimant made his appeal to the county
chairman and the appeal board as provided in subsecs. (11)
and (12).
You also inquire whether, if the boundary line of the

above district was established by vote of the people at the
time that the district was organized, the legislature may
then pass the law changing this boundary without a vote of
the people in the district.
I believe this question must be answered in the affirma

tive. The legislature may change the law in regard to this
matter at any time.
JEM
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Automobiles — Taxation — Motor Vehicle Fuel Tax —

Employees of Federal Land Bank of St. Paul are entitled
to exemption from gasoline tax when using automobiles in
Wisconsin on official business upon presentation of proper
credentials from United States government.

March 23, 1932.
Solomon Levitan,

State Treasurer.

You submit a letter from the Federal Land Bank, St.
Paul, together with an opinion from the general counsel of
that organization and inquire whether employees of the
Federal Land Bank of St. Paul, traveling over Wisconsin
highways on official business, are exempt from the gasoline
tax in this state.

This department has previously ruled that automobiles
owned and operated by a federal land bank are instrumen
talities of the federal government and are not subject to
state taxation. XX Op. Atty. Gen. 1152.
The United States supreme court in Panhandle Oil Co. v.

Mississippi ex rel. Knox, 277 U. S. 218, 72 L. ed. 857, has
held that a gasoline tax may not be imposed upon an agency
of the federal government. In that case, at page 221, the
court uses the following language:

*  * The states may not burden or interfere with
the exertion of national power or make it a source of rev
enue or take the funds raised or tax the means used for the
performance of Federal functions. (Citing cases.) The
right of the United States to make such purposes is de
rived from the Constitution. The petitioner's right to make
sales to the United States was not given by the state and
does not depend on state laws; it results from the authority
of the national government under the Constitution to choose
its own means and sources of supply. While Mississippi
may impose charges upon petitioner for the privilege of car
rying on trade that is subject to the power of the state, it
may not lay any tax upon transactions by which the United
States secures the things desired for its governmental pur
poses."

It follows that the gasoline tax cannot be enforced in
connection with a sale of gasoline to an instrumentality of
the federal government, such as the Federal Land Bank.
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The Federal Land Bank states, however,- that it is impos
sible for it to procure for its employees the credentials fur
nished by the United States government to government em
ployees for the purpose of obtaining exemptions in such
cases. If, as is claimed and as this department has recog
nized to be the fact, the Federal Land Bank is an instrumen
tality of the federal government, no reason is perceived why
the United States government cannot supply the employees
of such an organization with proper credentials. Upon the
presentation of such credentials from the United States gov
ernment exemptions should be accorded to the employees of
the Federal Land Bank of St. Paul. If, however, the United
States government does not see fit to furnish its instrumen
talities with such credentials, it is proper to assume that
the United States government does not wish to claim the
exemption from the gasoline tax with respect to such in
strumentalities.

SB

Counties — County Board Resolutions — County board
may submit to referendum vote resolution or ordinance
which it has power to pass.

March 23, 1932.

Stanley A. Staidl,

District Attorney,
Appleton, Wisconsin.

You have submitted the following question:

"Can the county board by resolution submit to the voters
of Outagamie county at the spring election for referendum
the following questions:
"(1) Shall the county board abolish the office of home

demonstration agent?
"(2) Shall the county board abolish the county agricul

tural agent?
"(3) Shall the county board abolish the office of county

nurse?
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" (4) Shall the county board refuse funds for aid to musi
cal bands in this county?
"(5) Shall the county board refuse to make appropria

tion for funds for the county fair?"

Our answer to your inquiry is that in each instance if
the county board is authorized to pass an ordinance or reso
lution such as is intended to be submitted to the people, then
the county board has the power to make the resolution con
tingent upon the adoption or rejection of the people in a ref
erendum vote. See XX Op. Atty. Gen. 276, and page 207 of
this volume. Op. Atty. Gen. on February 25, 1982.
JEM

Indigent, Insane, etc. — Fact that person having legal
settlement in town conveyed property to county operating
under county system of relief at time of his entering county
home does not relieve such town of duty of supporting such
person when county reverts to local system of relief.

March 24, 1932.

E. L. Kennedy,

District Attorney,
Rhinelander, Wisconsin.

It appears that about two years ago a citizen of one of the
townships in your county conveyed his property of the
value of approximately one thousand dollars to the county.
He then entered the county home and has been kept there
up to the present time. At the time of this person's entrance
into the county home, and at the time of the conveyance of
his property, the county board had acted under sec. 49.15,
Stats., and adopted the county system of poor relief. Re
cently the county board abandoned this system. The ques
tion now presented is whether, by reason of still holding
this property conveyed by the indigent person, the county
continues liable for his support, or whether such responsi
bility now rests upon the town of his legal settlement.
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Sec. 49.01, Stats., provides:

"Every town, village and city shall relieve and support
all poor and indigent persons lawfully settled therein when
ever they shall stand in need thereof, except as hereinafter
provided. The ownership of a home or an equity therein
shall not bar the granting of relief, in the discretion of the
authorities in charge of such relief, to any person who by
reason of unemployment or sickness stands in need of such
relief. The town board, village trustees, or common council,
respectively, in each town, village, or city shall have the
oversight and care of all such poor persons and indigents so
long as they remain public charges; and shall see that they
are properly relieved and taken care of in the manner re
quired in this chapter."

It is clear that the primary responsibility for the care of
a poor person rests upon the town, city or village in which
he has a legal settlement. It is equally clear that the owner
ship of some property does not absolutely preclude a per
son from receiving aid.

Sec. 49.15, Stats., permits a county board, by resolution,
to abolish the distinction between town, city and village
poor and assume responsibility for the care of all the poor
in the county.

Sec. 49.16, Stats., provides that such resolution abolishing
this distinction may be repealed and that "thereafter the
poor of such county shall be supported in the same manner
as if such distinction had never been abolished." This can

only mean that the fact that your county once undertook to
support all the poor therein would not prevent it from again
placing upon the towns the duty of caring for those indigent
having a legal settlement therein.

Sec. 49.10, Stats., provides that any property of an in
digent person supported as a public charge may be made
liable for such support. The statute is not mandatory, and
the fact that the property would not completely reimburse
the supporting agency would not justify the termination of
its charity.

Sees. 49.11 and 49.12, Stats., provide authority and pro
cedure for compelling the relatives of poor persons to assist
in their support when financially able to do so. In comment
ing upon these latter sections, the court said in Mappes v.
The Board of Supervisors of Iowa County, 47 Wis. 31, at 33:
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"* * * js ^ compulsory proceeding to enforce

what is deemed a natural duty, but it does not amount to
a contract. It is a remedy in aid of a public liability, proper
and just enough, but does not relieve the public of its obliga
tions to support its paupers."

The language of the court in respect to the absence of con
tractual relationship is equally applicable to sec. 49.10,
Stats., and to the transaction in the present instance. Had
the person in this case no property whatsoever at the time
he entered the county home, the duty of the county to care
for him would have been just as plain under the county
system of relief. Now that that system has been changed,
the town cannot be permitted to say that the conveyance of
this property absolved its responsibility.

In the same case cited above, the court also held, p. 32:

jg founded upon the humane idea that

a poor person has a right to live, and that when one,
through age, disease or misfortune, is unable to procure
the means of bodily subsistence, he shall not die from want
or exposure, but the property of the town in which he re
sides shall be chargeable with the expense of his mainte
nance. The intent and policy of the law upon this subject
are too plain to require comment. Meyer v. The Town of
Prairie du Chien, 9 Wis., 234; Town of Westfield v. Sank
County, 18 id., 624. * *

It is, therefore, the opinion of this department that the
fact the county now holds title to the one thousand dollars'
worth of property conveyed by the indigent does not make
the county responsible for such person's support since the
county system of relief was abandoned, and that this liabili
ty for relief now rests upon the town of his legal settlement.

Sec. 49.08, Stats., makes it apparent that, under the local
system of relief, the town is liable for the support of its
paupers placed in the county home by commitment.

Sec. 49.04, subsec. (2), Stats., allows a county board to
contract with a town for the care in the county home of
those poor for whom the town is responsible. If the town
involved in this case should henceforth make such a contract

with the county, it would seem that the county should give
such town credit for the balance of the thousand dollars not

already expended for the support of this person. In the
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event that no such arrangement is made, the county should
return this balance in its hands to the town because sec.
49.10, Stats., makes it obvious that the legislature intended
that the property of an indigent should not be liable beyond
the value of the relief given. The transaction between the
indigent and the county was not a contract but was, in ef
fect, though not in form, a proceeding under sec. 49.10,
Stats. The responsibility now being on the town, the county
is not justified in retaining more than the value of the re
lief furnished to the indigent person.
JWR

Courts — Indeterminate Sentences — Criminal Law —
Obtaining Money by False Pretenses — Indeterminate sen
tence of from nine to ten months in state prison is author
ized under sec. 343.25, Stats., as special provision, although
general law under sec. 359.07 requires sentence to state
prison to be of term not less than one year.

March 25, 1932.
Board of Control.

You have submitted some correspondence relative to the
case of one "A," committed to the Wisconsin state prison.
You state that a rather serious point is involved in this mat
ter, namely, whether a judge has the right to sentence a per
son to the Wisconsin state prison for a period of less than
one year. The person in question was sentenced to a term
of nine to ten months in the state prison.
The judge has taken the position that he has the right to

sentence his man to an indeterminate term of nine to ten

months under said sec. 343.25, Stats.,'which statute contains
the following:

"* * * and if the amount of money or property so
received or face value of such written instrument so pro
cured, shall not exceed the sum of one hundred dollars, he
shall be punished by imprisonment in the state prison or
county jail not more than one year, or by fine not exceeding
two hundred dollars."
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This section expressly authorizes the court to sentence
the person convicted of the offense therein described to state
prison not to exceed one year. This is a specific statute ap
plying to that particular offense and we believe it is con
trolling rather than sec. 359.07, Stats. There are other
statutes which have similar provisions. See sec. 343.181
and sec. 343.20, Stats.
The correspondence which you enclosed shows that the

trial judge so construed these statutes. We believe he con
strued them correctly. It comes under the general rule of
statutory construction that a special statute creates an ex
ception to a general statute covering the same subject. You
are advised that we believe the sentence herein is valid. See

opinion addressed to you of even date, which follows, and
also sees. 359.05, and 359.07, Stats.

JEM

Courts — Indeterminate Sentences — Criminal Law —

Embezzlement — Prisons — Prisoners — Parole — Inde

terminate sentence of from five to fifteen years in state
prison for violation of sec. 221.39, Stats., is authorized by
law.

Person so sentenced may be paroled after serving mini
mum of sentence.

March 25,1932.

Board of Control.

You have submitted a letter from Oscar Lee, warden of
the state prison, dated February 23, 1932, to your board
and you ask for an opinion on the matter submitted by him.
It was stated in Mr. Lee's letter:

"Prisoner 'A' was sentenced to this institution by the cir
cuit court of Fond du Lac, special for Green Lake county on
January 7, 1932, under a sentence of 17 counts of 5-15
years, concurrently for the crime of embezzlement and fal
sifying bank records."
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Mr. Lee says that in corresponding with the judge he
finds that "A" was sentenced under sec. 221.39, Stats.,
which reads in regard to the penalty to be imposed, as
follows:

"* * * shall be imprisoned in the state prison not to
exceed twenty years."

There is no minimum set by the statute, so the judge fixed
the minimum at five years, and the question is whether the
court had the right to give an indeterminate sentence of
from five to fifteen years in that case.

Sec. 359.07, Stats., provides:

"The sentence of any convict found guilty of treason,
murder in the first degree as defined by law, rape, kidnaping,
or of any crime the minimum penalty for which is fixed by
statute at twenty years or more, to imprisonment in the
state prison, shall be for a certain term of time. In all other
cases the sentence shall be for a term not less than one year
and shall be for a general or indeterminate term not less
than the minimum nor more than the maximum term of im
prisonment prescribed by law for the offense. In imposing
the maximum term, the court may fix a term less than the
maximum prescribed by law for the offense. * * *"

The sentence of the judge is in compliance with this
statute. It is not less than the minimum nor more than the
maximum.

Sec. 359.05, Stats., provides:

"In every case in which the punishment of imprisonment
in the state prison is awarded against any convict, except
persons convicted of treason, murder in the first degree as
defined by law, rape, kidnaping, or of any crime for which
a minimum penalty is fixed by statute at twenty years or
more, the court may fix a term less than the maximum pre
scribed by law for the offense, and the form of the sentence
shall be substantially as follows:
" 'You are hereby sentenced to the state prison at Wau-

pun at hard labor for a general indeterminate term of not
less than . . . (the minimum as fixed by the law for the
offense) years, and not more than . . . (the maximum as
fixed by the court) years' and shall have the force and ef
fect of a sentence of the maximum term, subject to the pow
er of actual release from confinement by the board of con
trol or actual discharge of the governor upon recommenda-



324 Opinions of the Attorney general

tion of the board of control or by pardon as provided by law.
If, through mistake or otherwise, any person shall be sen
tenced for a definite period of time for any offense for
which he may be sentenced under the provisions of this sec
tion, such sentence shall not be void, but the person shall be
deemed to be sentenced nevertheless as defined and required
by the terms of this section. * *

You will note that an indeterminate sentence shall have
the force and effect of the sentence of a maximum term.
While sec. 359.07 says that in all cases the sentence shall
be for a term not less than one year, it will mean the maxi
mum of an indeterminate sentence and not the minimum.
No other construction seems to us possible under the word
ing of the above statute.
As sec. 221.39 prescribes no minimum, I believe the pro

visions of sec. 359.07, Stats., are applicable and that the
sentence of the judge was not less than the minimum nor
more than the maximum as prescribed by law and is there
fore a valid sentence.

Mr. Lee also asked the question: When under the present
law may this person be legally paroled?
He may be paroled after he has served the minimum of

his sentence under the general rule for indeterminate sen
tences. See sec. 57.06, Stats.
JEM
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School Districts — Transportation of School Children —
Children living more than two miles from schoolhouse in
home district and attending school in another district one
and one-half miles nearer may be transported to and from
school by parent at expense of home district, where such
district fails to furnish tranportation to home school.

March 25, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

You ask whether a father who transports his children to
a schoolhouse in an adjoining district, two and a half miles
from his home, is entitled to the amounts specified in sec.
40.34 subsec. (1), Stats., for such transportation when his
home district schoolhouse is four miles from his home and

transportation has not been authorized by the voters, pro
vided the children have attended school for the required one
hundred and twenty days during the school year.
In sec. 40.16, subsec. (1), par. (b), Stats. 1925, it was

made plain that the provision for compensation of parents
by the school district in cases where the parents provided
transportation for their children was applicable in cases
where such children attended school in another school dis

trict under statutory authorization. The following is quoted
from that section:

"* * *. In any school district where the electors have
failed or refused to provide transportation for children liv
ing more than two miles from the school in the home dis
trict, distance measured by the nearest traveled highway,
the parent or guardian may transport or provide for the
transportation of such child or children to and from school
in the home district, or to and from a school in another
district, and shall be paid for such transportation by the
district in which the child resides at the rate of thirty cents
per day for the first child, twenty cents per day for the
second child, and ten cents per day for the third child in
his family and under his care, provided the child or children
shall have attended for not less than six months, the trans
portation to be safe, comfortable and convenient. * *
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This statute was amended by ch. 425, Laws 1927, which
renumbered sec. 40.16 as sec. 40.34. This was a reviser s
bill, and, in a note, with respect thereto, the revisor uses
the following language:

"The distance which necessitates transportation of school
children is made two miles in all cases, except to high
schools. It is so now in most instances. What is
the maximum distance which school pupils should be com
pelled to walk to attend school? If one mile is the proper
limit for one kind of a district, it is proper for all common
school districts. If two miles is reasonable when they go to
the home school, it is reasonable when they go to a foreign
school. Walking is merely walking."

The revisor's bill was amended but not in a manner to
change the applicability of this note to sec. 40.34 (1), Stats.

It should also be noted that at the time the revisor's bill
was enacted into law in 1927, the supreme court had spoken
in plain language in Pagel v. School Dist. 184 Wis. 251, de
cided June 3, 1924, with respect to the construction of stat
utes of this character. It is there said that the mandate
of the ordinance creating the Northwest territory that
" 'religion, morality, and knowledge being necessary to good
government and the Iiappiness of mankind, schools and
the means of education shall forever be encouraged' " means
that all the children of this state shall have the means of
education and that the means of education includes not only
the school, but the means of getting to the school.
The language of sec. 40.34, Stats. 1931, when considered

in the light of its history, clearly indicates an intention on
the part of the legislature to provide for the transportation
of children to the school which they are authorized to
attend.
Your question is therefore answered in the affirmative.

SB
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Bridges and Highways — Counties — County Highway
Employees — Power to appoint county highway and shop
employees and to fix their compensation is in county board,
which may delegate it to either highway committee or high
way commissioner or to two jointly.

March 25, 1932.

Herman C. Runge,
District Attorney,

Sheboygan, Wisconsin.

You call attention to the following provisions of the stat
utes:

Sec. 82.06 "The powers and duties of the county highway
committee shall be:

(4) "To direct the expenditure of highway maintenance
funds provided from automobile license fees, or by direct
tax of the county board."

Sec. 82.04 (3) "He [the county highway commissioner]
shall have charge of all county road machinery and tools,
and shall be responsible to the county board for their main
tenance, repair and storage, * *

You ask whether the county highway committee or the
county highway commissioner has the power to employ and
fix the compensation of county employees engaged at the
county shops and on the highways.

The following provisions of the statutes must also be
considered:

Sec. 82.03 (4) "The salaries and the necessary traveling
expenses of the county highway commissioner and assist
ants shall be paid monthly out of the general fund after be
ing audited and approved by the county highway commit
tee."

ttHf * «

(6) "The county board shall provide him [the county
highway commissioner] with suitable offices and such as
sistants as are necessary for the proper performance of his
duties."
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Sec. 82.04 (1) "The county highway commissioner shall
have charge under the direction of the county highway com
mittee of the construction of highways built with state or
county aid other than state trunk highways and of the
maintenance of all highways maintained by the county.
(2) "He shall perform all duties required of him by the

county board and by the county highway committee
Hs Hs :H "

Sec. 82.06 "The powers and duties of the county highway
committee shall be:

(6) "To perform such other duties as may be delegated
to it by the county board."

In Kinder v. Madison, 163 Wis. 525, the validity of pow
ers and duties of the county highway committee and high
way commissioner was attacked as an unconstitutional dele
gation, and these powers were upheld, but the court said,
p. 533:

"* * *. The powers and duties of this committee are
specifically prescribed. * *. The committee can only
carry out the road improvement authorized by the county
board and perform administrative features connected there
with. * *

At the time this opinion was written subsec. (4), sec.
82.06 read the same as it does now. In an opinion, VII Op.
Atty. Gen. 392, the attorney general said of this subsection,
p. 398:

"As to new construction work to which county aid is
contributed, the county board determines where the money
shall be expended. The committee can expend upon its own
authority the funds on hand and derived from automobile
license fees. * *

Upon the question of the employment of highway em
ployees, I refer you to the following:

"* * *. Neither clerks nor assistants to the county
highway commissioner, in my opinion, can legally be em
ployed by any other authority than that of- the county
board." VIII Op. Atty. Gen. 610, 611.

Under sec. 1317??t^6, subsec. 3, par. (a), it is
the duty of the commissioner to have charge of the main
tenance of all highways maintained by the county. Nowhere
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is he given power to employ any one to assist him in this
maintenance work; on the contrary, it is provided in sec.
1317^1—6, subsec. 2, par. (c), that the county hoard shall
provide him with such assistants as are necessary for the
proper performance of his duties.

Hence, if it is the practice of the county highway com
missioner in your county to appoint patrolmen, such prac
tice is unauthorized and illegal. Such patrolmen, or other
maintenance men, must be appointed by the county board.
*  * X Op. Atty. Gen. 416, 417.

"* * It is the opinion of this office that the county
board has no authority to appoint or elect a superintendent
of maintenance of highways and cannot take from the coun
ty highway commissioner the duty of supervising the county
maintenance of highways. That duty is imposed upon him
by statute and, of course, the county board cannot relieve
him, even with his consent, of a duty which the statute im
poses. The statute covers the entire field of county super
vision of highway maintenance. The board's power in that
field goes no further than to elect a county highway com
missioner and
" 'provide him with a suitable office and such assistants as
are necessary for the proper performance of his duties.'
Sec. 1317?ii-6, subsec. 2, par. (c).

(<« «

"The statutes make it plain that all of the authority of the
county board in executing highway work must be exercised
through the county state road and bridge committee and
the county highway commissioner. That committee is the
board's executive highway committee and that officer is its
highway executive officer. * * X On. Attv. Gen
1115-1116.

"* * *. Such ruling was based upon the proposition
that a patrolman is an assistant to the county highway
commissioner required to be provided him by the county
under par. (c), subsec. 2, sec. 1317m-6, Stats. 1919 (now
subsec. (6), sec. 82.03) for the proper discharge of his duty
in the maintenance of highways maintained by the county,
which duty is imposed upon him under direction of the coun
ty highway committee by par. (a) of subsec. 3, sec.
1317?n-6, Stats. 1919 (now subsec. (1), sec. 82.04), * * *.

*  * yQy think that the law should be so construed

as to permit the appointment of patrolmen by the county
highway commission. * *. * * * highway
commission, in the absence of authority lawfully granted by
the county board, cannot appoint patrolmen. We think the
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board has statutory power to delegate its power this re
gard to the county highway committee (par. (i), subd. (o) ,
subsec. 8, sec. 1817m-5, now subsec. (6), sec. 82.06, Stats.)
or to the county highway commissioner (subsec. (2), sec.
82.04). Where the county board has duly authorized the
county highway commission to make appointments of pa
trolmen (or has delegated the power of such authorization
to the county highway committee and that committee has
authorized it) he may make such appointments; otherwise,
he has no such power. In other words, patrolmen must be
appointed by the county board, either directly or indirectly,
through delegation of such power." XII Op. Atty. Gen. 353,
354.

"* * *. It has been held by this department that the
county highway commissioner has no power to appoint a
highway patrolman unless that power has been specifically
delegated by the county board to the highway commissioner.
VIII Op. Atty. Gen. 610; X Op. Atty. Gen. 416; XII Op.
Atty. Gen. 353. A clerk to the highway commissioner is in
the same position as a highway patrolman as far as the mat
ter of appointment is concerned. Unless, therefore, the
county board has specifically delegated to the highway com
missioner the power to appoint a clerk, he cannot appoint
anyone as clerk." XIV Op. Atty. Gen. 203.

The county highway commissioner himself,
however, has no power to appoint such an assistant, unless
that power has been specifically delegated to him by the
county board. * XIX Op. Atty. Gen. 285, 286.

"The duty imposed upon the county board by this section
[82.03 (6)] is to provide the highway commissioner with
such assistants as are necessary for the proper performance
of his duties. The method of providing such assistants is
not specified, and it is, therefore, left to the discretion of the
county board. I see no reason why the county board may
not properly employ such assistants directly or authorize
either the county highway commissioner or the county high
way committee, or the county highway commissioner and
the county highway committee jointly, to employ such as
sistants. It would be desirable, however, for the county
board to indicate definitely the method to be followed." XX
Op. Atty. Gen. 57.

Whether or not provisions of sec. 59.15, giving the coun
ty board control of county salaries, apply, providing the as
sistants under sec. 82.03 (6) includes arranging their com-
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pensation. The county board may, of course, delegate the
wage question separately if it so desires, but power of ap
pointment without power to fix the compensation might be
a futile power.
FMW

Public Officers — Village Trustee — Village Water and
Light Commissioner — Opinion not given upon whether
same person may be village trustee and village water and
light commissioner, but attention is called to sees. 61.33 and
66.06, subsec. (10), Stats, and Henry v. Dolen, 186 Wis. 622.

March 28, 1932.

Harold W. Hartwig,
District Attorney,

Watertown, Wisconsin.

You write:

"I would like an official opinion from you on the following
question: Is the office of a member of the village board com
patible with the office of a member of the village water and
light commission?"

It does not appear wherein this question comes officially
before you, and it would appear on its face to be a question
with which you are not officially concerned as district at
torney. I am, therefore, not rendering an official opinion.
I call your attention, however, to the following:

Sec. 61.33 "No trustees shall be in any manner, directly
or indirectly, interested in any contract with or work or
labor done for or material furnished to the village or to any
one on its behalf."

Sec. 66.06 (10), Stats., under which the village board is
required to appoint a manager of a village-owned utility and
fix his compensation, the supervision of the manager to be
under the control of the board.
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Henry v. Dolen, 186 Wis. 622, in which it was held that
the general malfeasance statute, sec. 348.28, (which does
not cover village officers) applied to contracts for services.
These references cover the situation whether the position

of member of the village water and light commission be con
sidered an office or an employment and I think from them
you can readily arrive at your own conclusion.
FMW

Bridges and Highways — Public Lands — County Parks
—County park commission may not use moneys raised for
park purposes to beautify highways which are not connect
ed with any park.

March 29, 1932.

Walter A. Graunke,

District Attorney,

Wausau, Wisconsin.

You inquire whether, under the provisions of sec. 27.05,
Stats., the county park commission may beautiful highways
in the county which are not connected with any park, and
use therefor moneys raised for park purposes.
The power to lay out, grade, construct and improve roads

conferred upon the park commission is apparently limited
to those located in parks and to those roads connecting such
parks with any other parks or open spaces, or with any
municipality in the county. With respect to the care of trees
and shrubs, the power is limited to roads, parkways and
boulevards which the park board has laid out pursuant to
sec. 27.05, Stats.
The answer to your inquiry is, therefore, in the negative.

SB
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Counties — Medical Expense — Rabies — County is not
liable for medical expense of person bitten by mad dog on
premises of district school.

March 29, 1932.

N. H. Roden,

District Attorney,
Port Washington, Wisconsin.

You state that some time ago a boy of the age of four
teen years was bitten by a dog on the premises of a school
in District No. 1 in the town of Mequon, Ozaukee county,
and that later it developed that this dog had hydrophobia.
You state that the father had a medical bill in the sum of

$42.00 for treatment for this child and he has submitted
the bill to the county board and wants Ozaukee county to
pay it. You state that it is your opinion that the county is
not liable, but you desire our opinion on this question.

The county has no responsibility to police against mad
dogs, and if it did it would be engaged in a governmental
function in so doing, and so no liability would attach even
in case of negligent performance of the duty, in the absence
of a statute similar to that making the municipality liable
for defects in highways and streets with the maintenance
of which it is charged. The statutes provide reimbursement
from the dog license fund to owners of animals injured or
killed by dogs, and also provide district quarantines for
rabies, but certainly no provision that could form the sem
blance of a claim that the county was liable for the expense
of treating a person bitten by a mad dog at large. The
county, of course, has no responsibility to protect persons
on a district school premises, much less to reimburse them
for injury by a mad dog on such premises.

Your opinion that the county is not liable is correct.
FMW
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Elections — Residence — Public Officers — Town Board
Member — Man does not lose his residence in town who es

tablishes home for temporary purposes in another town
while he claims his residence in town from which he moved.

March 30, 1932.

Board of Control.

Attention H. W. Williams.

You have submitted a letter received from the chairman

of the town of Swiss in Burnett county, in which he has
raised the question concerning the eligibility of a person
holding an office on the town board of Swiss under the cir

cumstance with respect to this person's residence outlined
in the letter. You ask for an official opinion as to whether
this person who is serving on the town board of Swiss, Bur
nett county, Wisconsin, is eligible to hold office under the

circumstances.

This man, whom I will designate as A, owns a farm in the
town of Swiss and also has cows and stock. He has a man
looking after them, but he has a temporary home with his
family in the town of Union but he takes his children to the

school in the town of Swiss. He has a patrolman's job and
his stretch of road that he works is half in the town of Swiss
and half in the town of Union, where he is temporarily liv
ing as it is much handier to his work. He is in the town of

Swiss on his job every day, and any spare time he has he
works on his farm here and claims his home and residence
in the town of Swiss.

Rules for determining qualifications of elections are giv
en in sec. 6.51, Stats. Rule (3) provides:

"A person shall not be considered or held to have lost his
residence who shall leave his home and go into another state
or county, town or ward of this state for temporary pur
poses merely, with an intention of returning."

Rule (4) provides as follows:

"A person shall not be considered to have gained a resi
dence in any town, ward or village of this state into which
he shall have come for temporary purposes merely."
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Rule (7) provides:

"The place where a married man's family resides shall
generally be considered and held to be his residence; but if
it is a place of temporary establishment for his family, or
for transient objects, it shall be otherwise."

As this man has moved out of the town of Swiss for tem

porary purposes, he has not lost his residence in the town

and has not acquired one in the other town, especially in
view of the fact that he sends his children to school in the

town in which the farm is and claims his residence there

and holds office in said town.

JEM

Elections — Challenges — Inspector of election may sign
affidavit for prospective voter and freeholders and such act
does not disqualify him from challenging voter nor from
passing upon challenge of others.

March 30, 1932.
Theodore Dammann,

Secretary of State.

You state that you have been asked to advise an inspector

of elections whether "one or two inspectors may sign an affi
davit for a nonregistered elector." You further state that
an inspector who has filed his oath of office is competent to
"swear in" either the nonregistered elector, or the two nec
essary corroborating freeholders. Sec. 6.32, subsec. (4),
par. (g), Stats.
The statute providing for swearing in voters is sec. 6.44,

Stats., and voters are challenged under sec. 6.50, Stats.
You inquire whether it is in harmony with public policy

that inspectors should first aid an elector to qualify as a
voter, and then later receive and pass upon his affidavit
and ballot, and you ask whether such inspector would be
sufficiently free from prejudice to challenge doubtful voters,
as required by law. Sec. 6.50, Stats.
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The precise question which you have asked has not been
answered by an official opinion by this department; neither
is there a statute prohibiting the inspectors of elections
from signing and having such affidavits made before them,

although it would probably be better policy for the inspec
tor not to sign these affidavits, for by so doing, he states that
the elector is entitled to vote. This, in effect, is what an in

spector always does when he allows a person to vote, be
cause he passes upon the question in each individual case

whether the person presenting his ballot is a voter. More
over, if an inspector suspects anything wrong, he would un
doubtedly challenge the voter when he prepared the affidavit
for the prospective voter.

Sec. 348.24, Stats., penalizes any fraud by the inspector,
but there would seem to be no inherent fraud in signing
affidavits.

We believe that it is not against public policy, as ex
pressed in our statutes, for an inspector to pass upon the
qualifications of a challenged voter after he has signed his
name to the affidavit, and received and passed upon his
ballot. This is what an inspector does in every case where
a voter presents his affidavit, even though it is not signed
by the inspector. If then, the vote is challenged, he recon
siders the question whether the voter is a legal elector.
The statute does not expressly recognize the existence of
prejudice; it presumes there is no prejudice, and there is no
statutory provision which would lead us to believe that
prejudice will invalidate the act of the inspector. We be
lieve that the inspector, in contemplation of our law, is suffi
ciently free from prejudice to challenge doubtful voters, as
required by sec. 6.50, Stats., even though he has himself
signed the affidavit.
JEM
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Public Officers — City Supervisor — Supervisor of In
spectors of Illuminating Oils —Offices of state supervisor of
inspectors of illuminating oils and supervisor elected from
city ward are compatible.

March 30, 1932.

J. U. Luetscher,

Oil Inspector.

You inquire whether the offices of state supervisor of in
spectors of illuminating oils and supervisor elected from a
city ward are compatible.
The state supervisor is a state officer. The supervisor is

a county officer and a city officer. I find nowhere in the
statutes any conflict between the duties of the state super
visor of inspectors of illuminating oils and the city or coun
ty government or the affairs of either.

I am, therefore, of the opinion that the offices are com
patible.
FMW

Courts — Minor's — Judgment of juvenile court purport
ing to permanently commit child to state school at Sparta
and at same time place it in custody of its mother probably
is void. Jurisdictional foundation not having been laid for
permanent commitment, if any part of judgment may stand,
it would seem that it should be placing of child in custody of
its mother. Mother having since abandoned child and father
also apparently having abandoned it, it is advised that pro
ceedings be now had, in county where child now is, for ad
judication of abandonment, permanent commitment and ter
mination of parental rights.

March 31, 1932.

Board of Control.

Your letter and certified copy of the juvenile court pro
ceedings show the following:

October 5, 1929, a child was born to an inmate of the
Wisconsin industrial home for women at Taycheedah, Fond

du Lac county, while the father was confined in the house of
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correction at Milwaukee. The parents were residents of Mil
waukee county. On November 20, 1930, upon petition to
the juvenile court of Fond du Lac county, hearing was had
and the child adjudged dependent. The mother was present,

but the father was neither present nor notified. The finding
and judgment of the court was as follows:

"I therefore find said child to be dependent upon the pub
lic for support and order said child to be committed perma
nently as dependent with the understanding that the child
is not to be adopted, but placed in charge of the mother,
subject to the supervision of Miss Marie Dresden of the
state school at Sparta, Wisconsin. It is certified and ordered
that said child is dependent upon the public for support and
is entitled to admission to state public school at Sparta,
Wisconsin."

At the time of these proceedings the mother was about
to be discharged from Taycheedah. She took the child to the
home of her mother in Douglas county. Shortly afterward
the mother abandoned the child in Douglas county and was

last heard of from Seattle, Washington. The child has not
been received at the state school at Sparta.
You ask whether the order of the juvenile court is a com

mitment to the state school at Sparta under which the

child can there be received, and also to whom the cost of
the support of the child in the state institution is charge
able. Your superintendent writes that the judge seems dis
inclined to take any action and to feel that the responsibility

is yours.
The following statutes are involved:

Sec. 48.01 (5) (a) * * if in any such cases either
the child or the parent, guardian or custodian is at the time
of filing of petition present within some other county, but
does not reside therein, the juvenile court of such other
county shall have concurrent jurisdiction."

Sec. 48.01 (5) (b). "Whenever the juvenile court shall
determine any child to be delinquent, such child shall con
tinue for the purposes of sections 48.01 to 48.28 under the
jurisdiction of the court until he becomes twenty-one years
of age, unless discharged prior thereto."

Sec. 48.06 (2) requires notice to the parent of any pro

ceedings with reference to a dependent child.
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Sec. 48.07 (1) "If the court shall find that the child is de
linquent, neglected or dependent, it may:
" (a) Place the child on probation or under supervision in

his own home or in the custody of a relative or other fit per
son, upon such terms as the court shall determine; or
" (b) Commit the child to a suitable public institution or

to a suitable child welfare agency licensed by the state
board of control and authorized to care for children or to
place them in suitable family homes. The terms and dura
tion of such commitments, other than to the industrial
school for boys or to the industrial school for girls, shall in
each case be fixed by the court, subject to modification by
the court on its own motion or otherwise; * * *
" (c) Make such further disposition as the court may

deem to be for the best interests of the child.
" (2) Every order made under this section shall be based

on a finding of fact, entered of record.
"(2a) Upon the discovery of additional evidence which

raises a question as to the advisability of the commitment
made in any case in any juvenile court, the parent, guar
dian or ne3rt friend of the child so committed may at any
time petition the court for a rehearing and if the court
deems such rehearing advisable, it may again hear the case
and make such disposition thereof as is in the best interests
of the child."

Sec. 48.07 (7) (a) "Whenever in the course of a proceed
ing instituted under sections 48.01 to 48.07 or otherwise,
it shall appear to the court that the person or child welfare
agency (other than a parent) having the care, control and
custody of such child is^not fitted therefore or that the par
ents of a child have abandoned such child or have substan
tially and continuously or repeatedly refused or being
financially able have neglected to give such child parental
care and protection, the court shall have jurisdiction
to transfer the permanent care, control and custody of
such child to some other person, agency or institution and
in the exercise of such jurisdiction the court may terminate
all rights of the parents with reference to such child, and
also may appoint a guardian for the person of such child.
Such transfer of the permanent care, control or custody of
a child or termination of the rights of the parents with ref
erence to a child shall be made only after a hearing before
the court and the court shall cause notice of the time, place
and purpose of such hearing to be served on the parents of
the such child personally at least ten days prior to the date
of hearing or if to the satisfaction of the court personal
service cannot be obtained, then by publication thereof in a
newspaper in the county once a week for three weeks prior
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to the date of hearing. In case of any minor parent the court
shall appoint guardian ad litem therefor in the manner pro
vided for appointment of guardians ad litem in the county
court."

Sec. 48.19 "The object of the state public school shall be
to care for and educate physically, intellectually, vocation
ally and morally such dependent or neglected children as
may be placed therein until such times as temporary or per
manent homes can be procured in good families for those
who are eligible for such placing."

Sec. 48.20 (2) "Children received into the school, unless
sent therefrom as hereinafter provided, may in the discre
tion of the board be retained until they are twenty-one years
of age. * * *"

Sec. 48.20 (4) "One-half of the net cost of caring for a
child committed to the state public school shall be paid by
the county of his legal settlement pursuant to section 46.10.
The county shall also be chargeable with the compensation
paid to any person for taking any child to the state public
school. * *"

Sec. 49.02 (2) "Legitimate children shall follow and have
the settlement of their father if he have any within the
state until they gain a settlement of their own; but if the
father have no settlement they shall in like manner follow
and have the settlement of their mother if she have any."

Sec. 49.02 (5) "Every minor whose parent and every
married women whose husband has no settlement in this
state who shall have resided one whole year in any town,
village, or city in this state shall thereby gain a settlement
therein."

Under sec. 48.01 (5) (a) the juvenile court of Fond du
Lac county had jurisdiction to adjudge the child dependent
and make the proper order with reference to its care and
custody.
The proceedings and the judgment or commitment, how

ever, failed to comply with the statutes in the follow par
ticulars :

(1) Sec. 48.07 (1) provides that the court may place the
child in the custody of a relative or commit the child to a
suitable public institution. The judgment here purports to
place the child in the custody of a relative and commit the
child to a public institution. I do not believe, in view of the
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disjunctive used in the statute, that this duplicate order
finds authority in the power of the court under par. (c) to
"make such further disposition as the court may deem to be
for the best interests of the child."

(2) The judgment purports to commit the child perma
nently. The provisions of sec. 48.07 (7) do not authorize
this when the child is in the custody of a parent unless the
parents have abandoned the child or refused to support, etc.,
and also requires for such a commitment that the parents
have notice. The father was not notified, nor did the court
make necessary findings of the facts required by sec. 48.07
(7) as required by sec. 48.07 (2). The statute obviously
contemplates that, until there is a proper adjudication of
the parent's abandonment or inexcusable neglect, the door
is to be left definitely open for the return of the child to the
parents.

Is this judgment void so that it may be disregarded? Or
is it merely erroneous, so that it stands until set aside or
changed in a direct proceeding? Or is part of it valid and
the balance void surplusage? And if the last, is the perma
nent commitment or the placing of custody with the mother
the valid portion? See Petition of Crandall, 34 Wis. 177,
180; In re Pierce, 44 Wis. 411, 426; State ex rel v. Sloan,
65 Wis. 647, 651; Will of Rice, 150 Wis. 401, 440; Pfeifer v.
Layton Co., 159 Wis. 1, 6; 33 C. J. 1076, 1212.
More time is consumed in an endeavor to apply this judg

ment than probably was consumed by the court in disposing
of the case. The child welfare act was calculated to give a
broad discretion to juvenile courts in order that they might
be free from technicalities in extending the beneficent pro
tection of the state to children. There is danger that the in
formality and liberality of the law will lead to an oflthanded,
careless disposition of one of the most serious responsibili
ties of the judiciary—disposing human lives, directly. That
infinitely more time and care should be given to the consid
eration and disposition of property damages in an automo
bile accident, for instance, than to the disposition of a de
pendent child is a reflection upon the balance of our judicial
system. Aside from the dangers of mistaken disposition,
we have in the offhanded handling of juvenile cases the
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danger of the result of which this case is an example. Im
portant and sacred rights of parents and of children in
their relations to one another, as well as important and
sacred rights of inheritance, are involved in juvenile court
proceedings. Looseness in procedure and decree tends to
involve these rights in uncertainty and confusion where
there should be definiteness and precision. See Lacher v.
Venus, 177 Wis. 558; Petition of Rice, 179 Wis. 531; Adop
tion of Bearby, 185 Wis. 33; Estate of Harter, 187 Wis. 90;
St. Vincent's Infant Asylum v. Central Wisconsin Trust Co.,
189 Wis. 483; Will of Mathews, 198 Wis. 128.

The two inconsistent provisions of this judgment are so
tied together that I am inclined to the opinion that under
no circumstances could the court have entered such a judg
ment in a juvenile case, and that it is, therefore, void in its
entirety. If one part of it may stand and the other be disre
garded as surplusage, it would seem more reasonable to re
tain that part which would not be erroneous, namely, the
placing of the child in the custody of its mother, and to dis
card that part for which no proper foundation was laid in
the proceedings, namely, the permanent commitment of the
child to the state school. It is more important and practical,
however, to bring about proceedings which will, for the fu
ture, definitely fix the rights and status involved than to at
tempt a present determination of the effect of the judgment
of the juvenile court of Fond du Lac county, for there can
be no conclusiveness to such a determination unless and un
til the proper court shall have passed upon it, with all legal
ly interested parties in court.

The mother having now abandoned the child, and it be
ing quite apparent that the father also has abandoned it,
it would appear that a petition may now be made to the
proper juvenile court under sec. 48.07 (7) for the perma
nent commitment of the child to the state school or other
proper institution, and that under the concurrent jurisdic
tion provision of sec. 48.01 (5) (a) this petition may be
made to the juvenile court of the county where the child is
now present, even though it be not the county of its resi
dence. I do not believe it was the intention that the juvenile
court first acquiring jurisdiction over the child should there-
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after continue to have exclusive jurisdiction of all questions
relating to such child and its care and custody during its
minority nor that it would be the purpose of a petition at
this time, under sec. 48.07 (7), to modify or change the
previous order of the juvenile court of Fond du Lac County,
in so far as such order could operate, if at all.

If the permanent commitment portion of the judgment be
void, it would appear that petition may now be made de
novo under sec. 48.07 (7) for adjudication of abandonment,
permanent commitment, and termination of parental rights.
If the former permanent commitment is valid, a further
permanent commitment will do no harm. Thus by these
further proceedings both horns of the dilemma will be
avoided.

I am of the opinion, therefore, that this child should not
be received at the state school at Sparta under the judgment
in 1930 of the juvenile court of Fond du Lac county, but
that petition should be made to the juvenile court of the
county in which the child is now present. I suggest that,
upon proper notice, evidence be adduced, findings be made,
and judgment be entered that the child is abandoned, that
the parental rights be terminated, and that the child be per
manently committed to the state school. The child then may
be adopted. It is to be borne in mind that the provisions of
sec. 48.22, that substitute consent by the board of control
to the adoption of a child permanently committed to the
state school, cannot form the basis of a legal adoption bind
ing against the parents {Lacker v. Venus, 177 Wis. 558),
but that, under that decision and the adoption statutes as
they now read, there must be either the consent of the par
ents or the termination of parental rights in proper pro
ceedings. XX Op. Atty. Gen. 1219.

Sec. 48.20 (4) provides that one-half of the net cost of
caring for the child at the state school shall be paid by the
county of its legal settlement. At the time of the proceed
ings in Fond du Lac county the legal settlement of the child
was Milwaukee county, that being the legal settlement of
the father. The taking of the child to Douglas county, under
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the circumstances, did not give it a settlement different
from that of the father. Until facts are shown that would
change the child's settlement, Milwaukee should be charged
with half the cost of the child's care, under sec. 48.20 (4).
FMW

Public Officers — Vacancies — School Districts — Board
of Education — Term of board of education member under
city school plan expires July 1. Vacancy is to be filled by
appointment by mayor, subject to confirmation by council.

March 31, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

You state that in a city of the fourth class, all of the ter
ritory of which is included in one school district, the city
adopted the city school plan (sees. 40.50 to 40.60, inclusive,
Stats.) in 1929. A member of the board elected by the
school district meeting in 1929 desires to retire from his
office. Another party is a candidate for his position at the
spring election.

You inquire whether this member's term expires at the
time of the spring election or whether he holds office until
July. You further inquire as to what procedure should be
followed to fill the office upon the resignation of the mem
ber in question.

It is assumed from your letter that the plan adopted by
the city is that set forth in sec. 40.52, subsec. (1), par. (a),
Stats. Under that section a member elected at the spring
election would take office on the first day of July following
the election. The member in question, therefore, holds un
til July 1. Should he resign prior to that date, it is consid
ered that sec. 17.26 (2), Stats., would apply to the situation.
The board of education, being under the provisions of the
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city school plan, falls within the classification of this section,
and the fact that the member in question was not elected to
office under the city school plan would not make this section
inapplicable to the filling of the vacancy created by the
resignation.

The vacancy should be filled by appointment by the mayor
for the residue of the unexpired term, subject to confirma
tion by the council.
SB

Banks and Banking — Public Depositories — Bonds —
Education — Vocational Education — Stout Institute —

Board of trustees of Stout institute and local boards of vo

cational education are required to designate public deposi
tories in which moneys coming into hands of auditor or
other fiscal agent shall be deposited pending payment to
proper authority.
Board of trustees of Stout institute and local boards of

vocational education may by resolution require auditor or
other fiscal agent to be bonded. Premium of such bond may
be charged to appropriation of Stout institute or appropria
tion made by local municipalities for vocational education as
case may be.

Public depositories designated for municipal funds are
also depositories for moneys received by such municipal
treasurers for vocational education, as provided by subsec.
(5), sec. 41.16, Stats.

March 31, 1932.

George P. Hambrecht, Board of Trustees,
Stout Institute.

(1) You state that the auditor at the Stout institute
handles considerable money in the nature of tuition, cafe
teria funds, dormitory funds, and other revolving funds,
and ask whether or not the board of trustees of the Stout

institute should designate a public depository as provided by
the terms of chapter 34, Stats., on public deposits.
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Sec. 41.22 provides in part:

"* * * The state treasurer shall be ex officio treasur
er of the board, but the board shall appoint a suitable per
son to receive fees or other moneys that may be due such
board, to account therefor, and to pay such moneys, within
one week of their receipt, to the state treasurer. Such pay
ments shall be credited to Stout institute."

An opinion of this department rendered on February 4,
1932'"' construes subsec. (3), sec. 34.01 to read as follows:

" 'Public depositor' shall mean * ■ * any commis
sion, committee, board, or officer of any governmental sub
division of the state which deposits any moneys in a public
depository."

The same opinion holds that sec. 34.02 by inference gives
to all governing boards not otherwise specifically authorized
so to do authority to designate public depositories for their

respective funds.

Sec. 34.02 defines public moneys as all moneys coming
into the hands of the state treasurer or other treasurer, or
any committee, commission, board, or officer of any govern

mental subdivision of the state by virtue of his office, with
out regard to the ownership of the moneys.

Reading the above provisions together, it is clear that the
moneys referred to are public moneys, and that the board
of trustees of the Stout institute has authority and is re
quired to designate public depositories.

(2) You also ask whether or not the law requires that
the auditor of the Stout institute be bonded.

Sec. 41.22 provides in part:

"The state board of vocational education shall also con
stitute a body corporate under the name of the 'Board of
Trustees of the Stout Institute' and shall possess all powers
necessary or convenient to accomplish the objects and per
form the duties prescribed by law. * *

Under the provisions of this section, the board of trustees

of the Stout institute may by resolution require that the
auditor be bonded.

* Page 127 of this volume.
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"204.20 The state, any county, town, village, city or
school district may pay the cost of any official bond fur
nished by an officer or employe thereof, pursuant to law or
any rules or regulations requiring the same, if said officer
or employe shall furnish a bond with a surety company or
companies authorized to do business in this state, said cost
not to exceed the current rate of premium per annum on the
amount of said bond or obligation by said surety/ executed.
The cost of any such bond to the state shall be charged to
the appropriation for the state officer, department, board,
commission or other body, the officer or employe of which is
required to furnish the bond."

Under the terms of the above section, if the bond runs to
the state or the local municipality, cost of such bond shall
be charged to the appropriation for the Stout institute, or it
may be paid from moneys appropriated by local municipali
ties for vocational education.

(8) Your third question asks whether the local board of
vocational education or the local city council shall designate
public depositories for funds appropriated for vocational
education by the terms of subsecs. (5 and (6) of sec. 41.16.

Sec. 34.02 provides in part:

*  ♦ For the purpose of this section, a designation
of a public depository by the governing board of the public
depositor electing or appointing a treasurer shall be a desig
nation of such public depository for all public depositors for
which such treasurer shall act, * * *"

Under the terms of this section public depositories desig
nated by the local city council are also public depositories
for the funds appropriated for vocational education re
ferred to, and it is not necessary for the local board of vo
cational education to make further designation.

(4) You ask whether or not local boards of vocational
education should designate public depositories for deposit of
public moneys received by such boards pending payment to
the local municipal treasurer as provided by subsec. (6),
sec. 41.16.

This question in effect is the same as your first question,
and is therefore answered in the affirmative.
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(5) Your last question, "Does the law require that those
who handle local vocational school funds temporarily be
bonded?" is similar to your second question, and the answer
thereto applies equally well to this question.
JWR

Corporations — Small LoaTis Act — Small loans com
pany, under ch. 214, Stats., is not permitted to include in its

notes attorney fees for collection or suit.

March 31, 1932.

Thomas Herreid,
Acting Commissioner of Banking.

You ask whether a small loans company organized under
ch. 214, Stats., is authorized to provide in its notes attorney
fees for collection or suit.

Sec. 214.13 authorizes interest of "not to exceed three and

one-half per centum per month" and provides fui'ther:

"* * * In addition to the interest herein provided for,
no further or other charge or amount whatsoever for any
examination, service, brokerage, commission or other thing
or otherwise shall be directly or indirectly charged, con
tracted for or received, except the lawful fees, if any, actual
ly and necessarily paid out by the licensee to any public offi
cer for filing or recording or releasing in any public office
any instrument securing the loan, which fees may be collect
ed when the loan is made or at any time thereafter. No in
terest or charges in excess of those permitted by this sec
tion shall be charged, contracted for or received, and if any
such is charged, contracted for or received, the contract of
loan shall be void and the licensee shall have no right to
collect or receive any principal, interest or charges whatso
ever."

It appears that certain attorneys have argued to you that
the foregoing provision of the statute is concerned solely
with charges for the loan and not with a penalty for breach
of the contract or reimbursement for the actual costs of col-
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lection. This view is not entirely without support in the
language of the section and also in the general language of
sees. 214.01 and 214.18. However, I am of the opinion that,
taking the chapter as a whole, the evils aimed at, and the

business sought to be regulated, the language of sec. 214.13
is broader, and that the provision for "no further or other
charge or amount whatsoever for any * * * other
thing or othertvise shall be directly or indirectly charged,

contracted for or received," with a single exception specified
in the statute, is not confined to charges or compensation for

the making of the loan, but includes the entire transaction
and all contingencies of the transaction.
FMW
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Municipal Corporations — Fire and Police Departments
— Choosing of members of board of police and fire commis
sioners may be made elective under procedure outlined in
sec. 62.09, subsec. (3), par. (b), Stats.

After offices are made elective there will be only one va
cancy for board to fill, for member whose term expires this
spring.

Provision of sec. 62.13 (1) against more than three mem
bers of same political party applies to elective commissioner
but no party designation is to appear on ballot.

April 1, 1932.

Theodore Dammann,
Secretary of State,

In your recent communication you enclose a letter from
the city clerk of Baraboo with the request that we answer
his questions.
In his letter he states that a petition is being circulated

and will be filed, signed by thirty per cent of the electors;
that this petition will ask that an election be held for the
members of the board of police and fire commissioners, and
is intended to change their method of choosing, as provided
in sec. 62.09, subsec. (3), par. (b) 3, Stats.

The questions submitted are

"1. Can said board be made elective in view of section
62.13 (1), which apparently provides for their appoint
ment only?
"2. If the board can be made elective, will there be five

vacancies or only a vacancy for the member whose term ex
pires this spring?
"3. Section 62.13 (1) provides that only three members

of the board can be members of the same political party. I
find no method for partisan candidates at city elections set
up in the statutes. How should the party designations be
placed in the ballot?"

Answering the first question, sec. 62.13 (1), Stats., reads
as follows:

"Each city shall have a board of police and fire commis
sioners consisting of five citizens, three of whom shall con
stitute a quorum. The mayor shall annually, between the
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last Monday of April and the first Monday of May, appoint
in writing to be filed with the secretary of the board, one
member for a term of five years. No appointment shall be
made which will result in more than three members of the
board belonging to the same political party. * *

Sec. 62.18 (2), Stats., reads as follows:

"Subsection (1) shall not apply to cities of less than four
thousand population except by ordinance adopted by a ma
jority of all the members of the- council. * *

As the city of Baraboo has a population of over five
thousand this statute is not applicable to it.

Sec. 62.09 (1) (a). Stats., reads as follows:

"The officers shall be a * * * board of police and
fire commissioners, except in cities where not applicable
:)! ^

These latter two sections show that the legislature did
not intend sec. 62.13 (1) to be absolutely binding on all
cities.

Sec. 62.04, Stats., reads as follows:

"* * *. For the purpose of giving to cities the largest
measure of self-government compatible with the constitu
tion and general law, it is hereby declared that sections
62.01 to 62.26, inclusive, shall be liberally construed in favor
of the rights, powers and privileges of cities to promote the
general welfare, peace, good order and prosperity of such
cities, and the inhabitants thereof."

Sec. 62.09 (3) (b) 3, Stats., reads as follows:

"In cities of the fourth class, upon petition therefor by
thirty per cent of the electors ffled with the clerk not less
than fifteen days before any regular city election, any such
other officer shall be elected by the people at the succeeding
election and thereafter. * *

This latter provision would seem to distinctly provide
that the members of the board of police and fire commis
sioners can be made elective.

Answering the second question, we will say the last quot
ed section does not make any provision for changing the
term of the office by this petition.
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Sec. 62.09 (5), (b) Stats., reads, in part, as follows:

"Except as otherwise specially provided the regular term
of elective officers * * =•= shall be two years * * *.
The council may by ordinance provide a different term for
such officers or any of them. * *

Here there has been a special provision for a term other
than a two-year term. It would seem that the term of the
members previously appointed should continue to be five
years and that there should be only one vacancy. Otherwise
the petition would have a retroactive effect. If the people
feel the term of five years is too long, the council can
change it for those elected in the future.

Answering the third question, we are of the opinion that
the provision of sec. 62.13 (1) against more than three
members of the board belonging to the same political party
applies even though the board is elective. This goes, how
ever, to the ability of the person elected to qualify. A minor
cannot hold office, but the age of the candidate is not placed
on the ballot, any more than any other necessary qualifica
tion. The party designation of candidates for members of
the board of police and fire commissioners is not to appear
on the ballot.

JEM
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School Districts — Transportation of School Children —
District is not entitled to additional state aid provided for
in sec. 40.34, subsec. (2), Stats., where no children residing
between one and two miles distant from school which they
attend are transported.

April 1, 1932.

Edward S. Eick,
District Attorney,

Chilton, Wisconsin.

You refer to the provisions of sec. 40.34 (2), Stats., and
inquire whether a school district which has suspended
school and which provides transportation for all school
children residing over one mile from the nearest school
which they may attend is entitled to the additional state aid
of one hundred fifty dollars provided by that section in a
case where there are no children residing between one and
two miles distant from the nearest school which they may
attend.

The statute in question provides for ordinary state aid
where transportation is provided for all children residing
more than two miles from the nearest school which they
may attend. It then adds the following,

"* * * and in the event such district shall provide
such transportation for all such children residing more than
one mile from the nearest school which they may attend one
hundred fifty dollars additional state aid."

This language evidently contemplates that in order to se
cure the additional state aid the district shall do something
more in the form of transportation than that which is suffi
cient to entitle it to ordinary state aid. If no children reside
in the area between one and two miles distant from the

school, it is obvious that no such additional service is per
formed, and the district is not entitled to the additional
state aid. We are advised that this interpretation has been
consistently followed by the state superintendent in the ad
ministration of state aid to schools.

SB
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Education — Teachers — School Districts — Graded
Schools —Graduate of county normal school who contracts
to teach primary department of state graded school of sec
ond class is not required to have experience as teacher, in
order for school to be entitled to special state aid provided
for by sec. 40.87, Stats., but such person must have at least
second grade county certificate.

Statute requires experience as teacher only in case of
principal of state graded school of second class who holds
first grade county certificate.

Earlier opinions holding that statute requires all teachers
in both classes of state graded schools to have experience as
teachers are disapproved.

April 2, 1932.

L. W. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

This office is asked to reconsider its opinion rendered to
you on March 8, 1932,* wherein it was ruled that, in order
to entitle a state graded school to special state aid under the
provisions of sec. 40.37, Stats., all persons teaching therein
must have had some successful experience as teachers prior
to teaching in such school. The specific question asked was
whether a person who contracts to teach the primary de
partment of a state graded school of the second class is re
quired to have any teaching experience in addition to being
a graduate of a county normal school. The question was
answered. Yes. The opinion of March 8, 1932 was based
upon an earlier opinion, found in XX Op. Atty. Gen. 331,
where the specific question asked was whether a state grad
ed school employing a teacher who has had successful ex
perience as a teacher but who has not taught a full year
would be qualified to receive the special state aid. The
question was answered. Yes.

Sec. 40.37, Stats., provides for special state aid to state
graded schools upon certain conditions. State graded
schools of two classes are defined. A graded school of three

Not published.
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or more departments is a state graded school of the first
class. A graded school of two departments is a state graded
school of the second class. State graded schools do not, how
ever, include any graded schools in school districts main
taining a free high school, union free high schools excepted.
Sec. 40.87, subsec. (1), Stats.
One of the conditions for the special state aid is that the

teachers must have certain specified qualifications. Sec.
40.87, subsec. (8), Stats., provides for the, qualifications of
teachers employed in state graded schools applying for spe
cial state aid, as follows:

"All persons employed in both classes of graded schools
applying for state aid shall be efficient teachers, shall file
testimonials of successful experience and shall be qualified
as follows: The principal of a state graded school of the
first class shall hold some form of a state license or state
certificate. In each school of this class one assistant may
hold a second grade certificate, and all other assistants shall
hold first grade certificates, state licenses or state certifi
cates. The principal of a state graded school of the second
class shall hold a first grade county certificate and shall have
not less than one year of successful experience as a teacher
in a public school, or some form of a state certificate. The
assistant shall hold a second grade certificate, or a certifi
cate of a higher grade. The word 'principal' is hereby de
fined as meaning the teacher of the highest grade, or grades
and who shall have immediate supervision of all the grades;
the word 'assistant' is hereby defined as meaning each and
every teacher in the state graded school other than the
principal."

It will be noted that the above quoted statute refers in
some cases to state licenses or state certificates and in some

cases to county certificates.
State licenses are issued by the state superintendent to

graduates of the university of Wisconsin who have com
pleted the courses in education approved by the state super
intendent, to graduates of the state normal schools, and to
graduates of Stout institute. No teaching experience is re
quired. The license is good for one year, and entitles the
holder to teach "in any school." Such license is renewable,
however, only upon presentation to the state superintendent
of satisfactory evidence of successful teaching for one year
in the public schools of the state. Sec. 89.29, Stats.
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State certificates are likewise issued by the state superin
tendent. State certificates are issued to holders of aforesaid

state licenses, upon presentation of satisfactory evidence of
good moral character and of two years' successful teaching
in the public schools of the state. Such state certificates are
unlimited in duration. Sec. 39.29, Stats.
County certificates are issued by the county superintend

ent upon examination to graduates of county normal schools
and to other persons possessing certain specified qualifica
tions. One of the educational requirements is that every ap
plicant for a county certificate must have completed five
years of school work beyond the eighth grade of the public
school system, or the equivalent of such work, at least one
year of which work must have been devoted to pedagogical
instruction and training. County certificates are of three

classes, namely, first, second and third grade. A county cer
tificate authorizes the holder to teach "in the superintend

ent's district in which they are issued," but not longer than
one year under a third grade, two years under a second
grade, and five years under a first grade county certificate.
Sec. 39.05, Stats.

An applicant for a third grade county certificate, in ad
dition to possessing the educational qualification of five
years of school work beyond eighth grade, including one
year devoted to pedagogical instruction, is required to be
examined in certain subjects. Sec. 39.06, Stats. No teach
ing experience is required.

An applicant for a second grade county certificate is re
quired to be examined in certain additional subjects; and
must have completed the course for teachers of common
schools in a normal school, a county normal school, or a
teachers' training course in a high school, or have taught
eight months in a public school. Sec. 39.07, subsec. (1),
Stats.

An applicant for a first grade county certificate is re
quired to be examined in still additional subjects; and must
have completed the course for teachers of common schools in
a normal school, a county normal school, or a teachers'
training course in a high school, or have taught eight
months in a public school. Sec. 39.08, subsec. (1), Stats.
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From what has been pointed out regarding county certifi
cates, it is seen that first grade and second grade county cer
tificates are issued to persons of superior education, and of
superior teaching training or teaching experience, as com
pared with persons to whom third grade county certificates
may be issued. In other words, first grade and second grade
county certificates are of higher rank than are third grade
county certificates.

Having in mind the character and quality of state licenses,
state certificates, and the three grades of county certificates,
a correct solution of the question as to whether sec. 40.87,
subsec. (8), Stats., requires, as a condition of special state
aid, that all teachers in both classes of state graded schools
shall have had some successful teaching experience, is read
ily reached.

The statute separately and particularly specifies the quali
fications for each type of position in both classes of state
graded schools. The qualifications of the principal in each
class of school are separately and particularly specified. The
qualifications of the teacher or teachers in each class of
school are separately and particularly specified. In no in
stance does the statute specify any qualification of success
ful teaching experience, except in the case of a principal of
a state graded school of the second class holding a first
grade county certificate, who is specifically required also to
have not less than one year of successful experience as a
teacher.

The statute does not specify that the principal of a state
graded school of the first class shall have successful expe
rience as a teacher, but it does specify that he shall have a
certificate of the highest rank, namely, a state license or a
state certificate. Under those specifications the principal of
a state graded school of the first class must be a graduate of
the university or of a state normal school or of Stout insti
tute, but the principal of a state graded school of the second
class need be a graduate only of a county normal school, etc.
No doubt that difference prompted the additional require
ment that the principal of a state graded school of the sec
ond class shall have teaching experience. Even there only a
year's experience is required. The statute does not specify
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that any teacher other than a principal shall have teaching
experience. It does specify that a teacher shall have at least
a second grade county certificate, and in some instances a
first grade county certificate. Teachers holding a certificate
of a.lower rank, that is, a third grade county certificate, are
not eligible.

Upon the foregoing considerations it seems evident that
the statute specifies the complete qualifications for every
teaching position in both classes of state graded schools, and
that it requires teaching experience only in the case of a
principal of a state graded school of the second class holding
a first grade county certificate.
The earlier opinions, ruling that the statute requires all

teachers in both classes of state graded schools to have some
teaching experience, were based on giving that effect to the
language "shall file testimonials of successful experience,
which appears at the very beginning of the statute. How
ever, that language does not stand by itself. The complete
statement is, "shall file testimonials of successful experience
and shall be qualified as follows." In other words, it is mere
ly general language, which does not of itself lay down any
requirement, but serves only as an introduction to the re
quirements themselves, which are thereinafter specifically
laid down for each particular teaching position.

It is considered, therefore, that the earlier opinions were
in error.

The present conclusion finds ample support in the history
of the statute. A recital of the history would, however, ex
tend this opinion to unwarranted length. Suffice it to make
note of the following references; Sec. 40.41, subsec. (3),
Stats. 1925. Sec. 40.37, subsec. (3) as created by ch. 425,
sec. 76, Laws 1927 (a bill codifying the school law and con
solidating, revising and renumbering the sections). Ch. 541,
sec. 7, Laws 1927, repealing sec. 40.37 as created by ch. 425,
Laws 1927. Ch. 359, Laws 1929 (creating sec. 40.37 in its
present form, and being enacted in order to restore the pro
visions relating to special state aid to state graded schools,
which had been inadvertently repealed by the last mentioned
1927 act).
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In conclusion, referring to the specific question involved
in the opinion of March 8, 1932, the answer now given is
that a person who contracts to teach the primary depart
ment of a state graded school of the second class is not re
quired to have teaching experience in order that the school
may be entitled to special state aid under sec. 40.37, Stats.
Such person must, however, have at least a second grade
county certificate.
JWR

Bridges and Highways — Street Improvements — Allot
ments under sec. 20.49, subsec. (8), Stats., may be used only
for improvement of town and village highways which are
not part of state or county trunk highway system. Such al
lotments may be used on portions of prospective state high
way system which are not county trunk highways. When
such allotments are so used county is not required to appro
priate equal amount under provisions of sec. 83.14.
County may voluntarily aid in such improvement.

April 2,1932.

Carl Christianson, ^
Assistant District Attorney,

Madison, Wisconsin.

You inquire whether townships and villages may use the
money allotted under sec. 20.49 (8), Stats., for the purposes
set forth in sees. 83.14 and 83.03, Stats.

Sec. 20.49 (8), Stats., makes an allotment "for the im
provement of public roads and streets within their respec
tive limits which are open and used for travel, and which
are not portions of the state or county trunk highway sys
tems."

Sec. 83.03, Stats., provides that if any county board shall
determine to improve any portion of the system of county
trunk highways with county funds, it may assess not more
than forty per cent of the cost of such improvement against
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the town, village or city in which the improvement is located
as a special tax. Such an improvement would necessarily be
for the purpose of improving a county trunk highway and
the allotment made under sec. 20.49 (8), Stats., could not,
therefore, be used to pay the town's or village's assessment.

Sec. 83.14, Stats., provides that when a town or village
board votes a tax for the improvement of a designated por
tion of prospective state highways, under certain limita
tions, the county board shall appropriate an amount at least
equal to the amount so raised by the town or village as the
county's share of the proposed improvement. While the
prospective state highway system includes all county trunk
highways, it may contain roads which are not a part of the
county trunk system. For the improvement of such roads
as are not a part of the county trunk system, the allotment
granted by sec. 20.49 (8), Stats., may be used.
However, the use of the money so allotted for the im

provement of such portions of the prospective state highway
system does not constitute the voting of a tax for tliat pur
pose which is very apparently contemplated by sec. 83.14,
Stats., as a condition precedent to the duty of the county to
appropriate an equal amount. The county may voluntarily
assist in the construction of such a road under the authority
granted by sec. 83.03, Stats., but its participation cannot be
compelled under the provision of sec. 83.14, Stats., unless a
local tax is voted.

The term "cash donations" as used in sec. 83.14, Stats.,
clearly does not include the allotment received by the town
or village under the provisions of sec. 20.49 (8), Stats. The
language used clearly indicates that there must be an ac
ceptance by the town or village. The town or village does
not have to perform any act of acceptance with respect to
the allotments provided under sec. 20.49 (8) Stats., and, in
fact, a town or village could not lawfully refuse such allot
ments.

SB
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Courts — Fees — CriminoX Law — Inquests — District
attorney should not withhold his certificate of approval for
witnesses' and jurors' fees in coroner's inquest which was
held and witnesses for which were subpoenaed and jury
summoned by coroner, even though district attorney be
lieves there were no grounds for holding inquest.

April 5, 1982.

Earl E. Schumacher,
District Attorney,

Beaver Dam, Wisconsin.

You direct our attention to sec. 59.77, Stats., and the vari
ous subsections providing for the payment of the fees of
jurors and witnesses on the part of the state in any action
or proceeding before a justice of the peace, court commis
sioner, county judge or other magistrate. You also direct
our attention to sec. 866.01, Stats. The material part of said
section reads as follows:

"Whenever the district attorney shall have notice of the
death of any person within his county and from the circum
stances surrounding the same there is good reason to believe
that murder or manslaughter has been committed, he shall
forthwith order and require the coroner, deputy coroner or
in the event of the absence or disability of the coroner, or
any deputy coroner, some justice of the peace therein to take
an inquest on the view of the dead body of such person. For
the purpose of taking such inquest deputy coroners may
perform all the duties and exercise all the jurisdiction and
powers conferred upon such coroners by this chapter and
shall be entitled to the same fees as such coroner for the per
formance of like duties, except as hereinafter provided. Pro
vided, however, that nothing herein contained shall be con
strued as preventing such coroner from holding an inquest
without being first notified by the district attorney so to hold
such inquest. * * *"

See XIX Op. Atty. Gen. 886, in which it was held that
under the above section, a coroner may, independently of
direction of district attorney so to do, hold an inquest upon
the death of any person in hiis county where he has reason
to suspect foul play.
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You state that the question now arises where certificates
of jurors and witnesses, certified by the coroner and further
certified by the various jurors and witnesses, all related to
one or more certain inquests and to the death of one or
more certain persons found dead in Dodge county, are pre
sented to you for your examination and certificate of ap
proval. It happens that in these several inquests you have
not been informed of their being held and know nothing of
the preliminary circumstances or the finding of the jury,
neither could you say as a matter of preliminary determina
tion whether or not an inquest should have been held.
You inquire whether you may lawfully withhold your ap

proval on certificates of witnesses and jurors in case facts
submitted to you indicate that an inquest ought not to be
held and where the coroner subsequently proceeds to hold an
inquest into the same case and the coroner's jury's finding
indicates that there is no reason to believe that murder or
manslaughter has been committed.
In answer to your inquiry I will say that although coron

ers are not mentioned in sec. 59.77, Stats., still they perform
the same duties in holding an inquest that magistrates or
justices of the peace do and under sec. 271.45, Stats., it is
provided:

"When a fee is allowed to one officer the same fee shall be
allowed to other officers for the performance of the same
services, when such officers are by law authorized to per
form such services."

If jurors and witnesses have been duly subpoenaed by the
coroner and they have rendered services they should, of
course, be paid for such services, as they are absolutely in
nocent of any abuse of discretion in having the inquest held.
It is the coroner that has instituted the inquest and he is
expressly authorized to do so under sec. 366.01, Stats., above
quoted.
I do not believe that a district attorney should withhold

his approval on certificates of witnesses and jurors because
he himself would have acted differently than the coroner. I
believe that it is a fair assumption to hold that the lawmak
ers had in mind that there might be cases where the district
attorney might be mistaken in his conclusion and if the cor-
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oner in exercising his discretion has reasons to believe that
there is foul play, he may order an inquest without direction
from the district attorney. The district attorney, in my
opinion, would be abusing his discretion if he should refuse
to give his approval on certificates for witnesses and jurors
that were actually subpoenaed and served in an inquest
called by the coroner, even though the coroner had made a
mistake in calling the inquest, especially if he had reasons
to believe that a crime had been committed. It sometimes

happens that in criminal cases fees are presented for a case
brought before a justice of the peace which probably should
never have been brought and was dismissed for that reason.
Still this would not be any grounds for withholding the fees
from the witnesses or jurors that had been called.
JEM

Indigent, Insane, etc. — There is no statute which re
quires any municipality in this state to support, while he is
residing in Michigan, person who has moved to that state.

April 6,1932.

Verne C. Lewellyn,

District Attorney,
Green Bay, Wisconsin.

Under date of March 28, you submit the following:

"A resident of the city of De Pere left this state about two
months ago, and now lives in the state of Michigan, and is
dependent on the community for his support. The state of
Michigan now wants the Wisconsin municipality to pay for
the aid given by the State of Michigan."

You ask for information on this matter.

There is no statute which authorizes or requires any
municipality to support a person who is living in another
state. There are statutes which require support of people
living in this state and if they have a legal settlement in
some county in the state, such county may be required to
support them, but there is no similar law which applies to
persons who have moved outside of the state.
JEM
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Appropriations and Expenditures — Refunds—Courts—
Fines — Money paid as fine into state treasury through
regular statutory channels after new trial has been granted
is paid in error under sec. 20.06, subsec. (2), Stats., and
may be refunded.

April 6, 1932.

Oliver L. O'Boyle, Corporation Counsel,
District Attorney's Office,

Milwaukee, Wisconsin.

In your communication of March 25 you state that the
case of State v. one "B" (practicing medicine without a li

cense), was tried and a fine paid on December 19, 1931, of
$108.97; that the city of Milwaukee turned this over to the
county on March 7, 1932 and the county treasurer remitted
to the state treasurer under date of March 14, 1932. You
state that subsequently on motion for new trial, the original
judgment was vacated and sentence was suspended; that the
attorney for defendent is now seeking to recover the fine
paid. You ask as to the necessary procedure to recover the
fine turned over to the state treasurer in this case.

Under sec. 20.06, Stats., it is provided:

"There are appropriated from the proper respective
funds, from time to time, such sums as may be necessary,
for refunding or paying over moneys paid into the state
treasury as follows:

*  !|!

"(2) Moneys paid into the state treasury in error; but
no such refund shall be made except upon the written ap
proval of the governor, secretary of state, state treasurer,
and attorney-general."

It does not appear from your letter definitely whether the
money was paid into the state treasury after the court had
set aside the fine and granted a new trial. In the letter, how
ever, of Attorney Ed. M. Carey to Mr. Reynolds, it appears
that the new trial was granted on January 29 prior to the
time when the money was paid to the county treasurer.

I am of the opinion that this case comes under the above
quoted section and the opinion of this department in XIII
Op. Atty. Gen. 241 is predicated on a parallel case. We be-
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lieve that the application should be made by the county
treasurer to the state treasurer to refund the money paid
in error by authority of sec. 20.06 subsec. (2), Stats. It
may then go through the same channels from which it came
and may be returned to the person entitled thereto.
JEM

Appropriations and Expenditures — Public Lands — For
est Crop Lands — Fire Protection — Appropriation made
by sec. 20.07, Stats., may not be used for suppljdng fire
fighting equipment, for building fire lanes or for hiring fire
fighters, in protecting forest crop lands.

April 6, 1932.

Arthur F. Stopen, Clerk and Reporter,
Wisconsin Special Legislative Committee on Forest,
Fires and Delinquent Taxes.

You state the following question:

"Will you kindly give this committee your opinion as to
whether section 77.14, which authorizes the conservation
commission to employ a fire warden in charge of fire pre
vention in forest crop lands, empowers said commission to
expend some of the appropriation referred to in section
20.07 for supplying fire fighting equipment, for building fire
lanes and for hiring fire fighters, all for use in protecting
said forest crop lands ?"

The owners who secure the entry of their lands as forest
crop lands must, under the provisions of ch. 77, Stats., pro
vide for the practice of forestry thereon. The practice of
forestry includes the taking of reasonable measures to pre
vent fires and to make possible the effective control of fires.
The appointment of the fire warden in charge of fire pre

vention in forest crop lands, authorized by sec. 77.14, Stats.,
was made possible, apparently, for the purpose of enabling
the conservation commission to supervise the fire protection
measures taken by such owners of forest crop lands in the
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required practice of forestry. The authorization applies to
"a fire warden" and no provision is made for helpers or for
any fire fighting, equipment or other facilities.
By sec. 20.205, Stats., an appropriation is made to the con

servation commission for the purpose of establishing and
maintaining an adequate system of forest fire preventions as
more specifically provided for in ch. 26, Stats.
In view of the fact that the legislature has made a specific

appropriation for a fire prevention program, it appears
evident that the appropriation made by sec. 20.07, Stats., re
ferable to sec. 77.14, Stats., was not intended to cover ex
penditures for fire prevention measures, except as therein
specifically set forth, to wit, the employment of a fire war
den in charge of fire prevention in forest crop lands.
The conservation commission advises that practically all

of the forest crop lands now entered, except isolated small
tracts, are located within the fire prevention districts con
templated by sec. 26.12, Stats., and that to attempt to sepa
rate the fire prevention program in such districts between
forest crop lands and other forest lands would be ineffective
and uneconomical.

Your question is therefore answered in the negative.
SB
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Automobiles — Registration — Bona fide dealer in used
and new cars who does not have appointment from manu
facturer or distributor is nevertheless entitled to registra
tion as dealer and to privilege of using dealer's stickers and
license plates on new cars.

Registered dealer is not required to register used cars
owned by him unless same are operated upon highways.

April 7, 1932.

Theodore Dammann,
Secretary of State,

You inquire whether, under the provisions of sec. 85.02,
Stats., a dealer in used and new cars who does not procure
his new cars from a regular manufacturer or distributor,
and, therefore, cannot obtain the appointment referred to
in sec. 85.02, subsec. (2), Stats., is entitled to registration as
a dealer and to the use of dealer's stickers and plates, as
therein specified.

Sec. 85.02 (1) (a). Stats., specifies in some detail what
must be contained in the application for a dealer's registra
tion, no reference being made, however, to any appointment
by a manufacturer or distributor. It is then provided:

«* * * On receipt of such statement the secretary of

state shall issue a certificate of registration to^ such dealer,
distributor or manufacturer which shall be assigned a num
ber."

Sec. 85.02 (2), Stats., provides that the secretary of state
shall cause to be printed and distributed suitable forms for
application for registration under this section. Here, again,
nothing is said which would require any reference to a deal
er's appointment in such form for application. The statute
then proceeds to require that the secretary of state also
cause to be printed a form of motor vehicle dealers' and
manufacturers' certificates of appointment, and that every
dealer and distributor of motor vehicles shall file his ap
pointment with the secretary of state at the time applica
tion is made for registration under this section. It then
specifies how such appointments shall be certified.
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The care which the legislature exercised in refraining
from making any reference to such appointments in specify
ing what facts should be submitted in the application for
registration indicates that the legislature did not consider

the furnishing of such an appointment as a necessary con
dition precedent to registration. The requirement that evi

dence of such appointment be submitted at the time applica
tion is made should be construed to mean that if a dealer

possesses such an appointment, he must furnish a certificate
to that effect at the time of registration.
Any other interpretation of this section would raise seri

ous doubts as to the constitutionality of the statute, in view
of the fact that it would make the privilege of registration

dependent upon the granting of an appointment as a dealer
by some manufacturer or distributor, perhaps in Michigan
or New York.

It is a cardinal rule of construction that where two inter

pretations are possible, that interpretation will be favored
which does not conflict with constitutional requirements.
State ex rel. Van Alstine v. Frear, 142 Wis. 320, Peterson v.
Widule, 157 Wis. 641.

It is the opinion of this department, therefore, that a bona
fide dealer in used and new cars who does not secure his
new cars direct from a manufacturer or distributor and is,

therefore, unable to secure a dealer's appointment, may
nevertheless secure a dealer's registration, and avail him
self of the use of stickers and license plates as a dealer.

You also inquire whether a used car dealer is required to
register at the full registration rate all cars owned by him,
even though the same are not operated upon the highways.

Sec. 85.01 (1), Stats., forbids the operation of motor ve
hicles on the public highways unless the same have been
registered in the office of the secretary of state and the reg
istration fee paid.

Sec. 85.02 (3), Stats., provides that all motor vehicles
owned by any dealer, distributor or manufacturer required
to be registered by this chapter shall be registered in the
same manner as other similar vehicles, except new cars dis
played for retail sale or used for demonstration purposes.
As to used ears, therefore, those in the hands of dealers are
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in exactly the same status as used cars in the hands of indi
viduals. The only requirement is, that such cars may not be
used on the public highways without registration. In this
respect the dealer is subject to the same requirements as
every other owner of a used car, and to no other or differ
ent requirements. So long as the cars owned by such a
dealer are not operated upon the public highways their reg
istration is not required.
SB

Taxation — Delinquent Taxes — Under ch. 191, Laws
1931, out of each individual payment of delinquent taxes to
county treasurer on which affidavits for extension of time
have been filed, county treasurer retains that proportion of
such individual payments as county tax in town bears to
total tax in town. Balance of such individual payment coun
ty treasurer turns over to town treasurer until such balance
in each individual case totals equity which town had in de
linquent taxes returned. After town has received such
equity, county treasurer retains all delinquent taxes which
he thereafter collects.

April 7, 1932.

Olive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

You state that one town in your county returned $7,342.19
in taxes delinquent at the time of settlement with the coun
ty treasurer in March, 1931, and that this sum was $544.62
in excess of the county tax in that town. Many of the resi
dents of this town filed affidavits for extension of time for
the pa3rment of taxes to June 1,1931, as authorized by ch. 5,
Laws 1931. Subsequent to this return of delinquent taxes,
and previous to June 1, the county treasurer collected $2,-
840,69 of this delinquent tax. In the next settlement in June
between the county treasurer and the town treasurer the
former held back the $544.62. The question now is, whether,
by reason of ch. 191, Laws 1931, the town has a right to
have this $544.62, or whether the county may legally keep it.



370 Opinions of the Attorney General

From the facts stated, your question cannot be answered
yes or no, but the law applicable will be stated, and, with
the figures available to you, you will be able to determine
the answer.

Ch. 191, Laws 1981, provides:

"An Act relating to the collection of taxes extended under
the provisions of chapter 5, laws of 1931.
"The people of the state of Wiscorisin, represented in senate
and assembly, do enact as follows:
"Section 1. Of any taxes on which affidavits for exten

sion of time of payment have been filed pursuant to chapter
5, laws of 1931, that are paid to any county treasurer prior
to June 1,1931, such county treasurer, out of each individu
al payment of taxes, shall retain the amount that shall be
due the county as county taxes together with the amount due
for advertising the same at tax sale, and shall return all of
the balance to the treasurer of such town, city or village,
provided, that the collections so returned shall not exceed
the delinquent taxes in said city, village or town in excess of
the amount eligible for credit in the settlement of county
taxes and charges. Such computation for each parcel of
property shall be made on the percentage basis that the total
county tax for such town, city or village shall bear to the
total tax roll of such town, city or village. Such return shall
be made by the county treasurer to the town, city or village
treasurer on or before June 10,1931.
Section 2. This act shall take effect upon passage and

publication.
Approved June 8, 1931."

■ This chapter states that out of every individual payment
of delinquent taxes to the county treasurer between March
22 and June 1 on which affidavits for extension of time have

been filed the county treasurer shall retain such proportion
of said individual payment as the total county tax for that
town bears to the total tax roll of that town. The balance of

such individual payment the county treasurer must turn
over to the town treasurer. As the county tax is a relatively
small percentage of the total tax levied in each town, the
payment to the town treasurer in each case will be much
greater than the amount retained. This procedure is follow
ed in each individual case until the town has received suffi

cient money to satisfy its equity in the taxes which have
been returned delinquent, but the town is not entitled to any
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more than this, and when it does receive such amount, the
county retains all of the taxes which it collects after that.
To illustrate, take the following hypothetical case:
In the town of A the total tax warrant was $28,000. Of

this, the county tax was $7,000, or one-fourth. On March 22,
after the town treasurer had paid the state taxes to the
county treasurer, the town treasurer returned delinquent
$14,000. This of course is greater than the total county tax
due from the town of A. The equity which the county has in
this $14,000 is $7,000, and the equity of the town of A is also
$7,000. To simplify the problem, assume that taxpayer X of
the town of A had filed an affidavit, and just before June 1
paid to the treasurer of the county his tax in the amount of
$9,338.88. The county retains one-fourth of it because the
county tax in the town of A was one-fourth of the total tax
roll in that town. One-fourth being $2,333.33, the balance of
$7,000 goes to the town of A. The town of A, now having
received all of its equity in the delinquent tax, whatever of
such delinquent tax as the county collects thereafter it (the
county) may retain.

It is to be noted that this method of computation is applic
able only to delinquent taxes for which affidavits have been
filed and which are paid by June 1. In the absence of affi
davits, delinquent taxes collected by the county are retained
until the county gets its full equity under sec. 74.19, subsec.
(3), Stats. Thus, in this particular case the town had an
equity of $544.62. If, for all of the delinquent taxes collect
ed, affidavits were made, then the town is entitled to the
$544.62 if said $544.62 is at least equal to that percentage of
$2,840.69 which the tax in the town, exclusive of the county
tax in the town, bore to the total tax in the town. If there
were no affidavits made for the $2,840.69 collcted, then the
town is not entitled to the $544.62 because the county did
not receive the 6,797.57 due it under sec. 74.19, subsec. (3),
Stats. If part of this $2,840.69 was on affidavits and part
not on affidavits, it will be necessary for you to calculate the
proper distribution. It may be noted that sec. 2, ch. 21, laws
of the special session 1931, would necessitate a somewhat
different answer to your question if the problem arose this
year.

JWR
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Appropriations and Expenditures — Chicago Centennial
of Progress Committee — Emergency Board — Joint Reso
lutions — Chicago centennial of progress committee, created
by ch. 8, Laws 1981, expired with its report to 1931 session
of legislature.

Its recreation by joint resolution of special session could
not authorize it to expend money nor could such resolution
authorize any state department to expend money.
There being no appropriation to such committee, no al

lotment to it can be made by emergency board.
Emergency board may allot money to state department in

connection with Wisconsin exhibit for Chicago centennial of
progress if participation in such exhibit is within general
powers of department and emergency exists.
Whether such emergency exists as to authorize allotments

by emergency board to state departments in connection with
Wisconsin exhibit at Chicago centennial of progress is pri
marily for consideration of emergency board.

April 13, 1932.

H. E. Boldt, Chairman,
Wisconsin-Chicago Centennial of Progress Committee.

You inquire whether your committee, under ch. 8, Laws
1931, and Joint Resolution No. 43, A., of the Special Ses
sion, may use the unexpended balance of the appropriation
made to it and also whether the emergency board under sec.
20.74 may allot moneys to your committee or to state de-
Ijartments, boards, commissions or institutions for expendi
tures in connection with a state exhibit in the forthcoming
Chicago centennial of progress.
Ch. 8, Laws 1931, creates "a temporary commission to be

known as the Wisconsin Chicago centennial of progress com
mittee" and provides:

"It shall be the duty of the Wisconsin Chicago centennial
of progress conamittee to investigate, prepare and report on
plans for the adequate presentation of the progress of this
state and its agricultural, industrial, recreational and educa
tional advantages at the Chicago centennial of progress to
be held in the year 1933. A report giving the recommenda
tions of the committee shall be presented to this legislature
before the close of the present session."
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In accordance with this law the committee investigated
and reported during the 1931 session and the joint commit
tee on finance thereupon recommended for passage Bill No.
990, A. This bill created a permanent commission and auth
orized it to carry out plans and put on a Wisconsin exhibit
and appropriated for that purpose. The bill failed to pass.

From the language of ch. 8 and the legislative history, I
am of the opinion that the temporary commission expired
with its report during the regular session. It, therefore, has
no power under ch. 8, Laws 1931, and the unexpired balance
of the appropriation made by that chapter has lapsed and is
not now available.

Joint Resolution No. 43, A., of the special session recites
that doubts exist as to the status of the committee created

by ch. 8, due to the failure of Bill No. 990, A., to pass "on
account of the sine die adjournment of the legislature while
this measure was still pending," and recites further a "gen
eral agreement" that Wisconsin should have an exhibit and
that preparation therefor would have to be made prior to
the 1933 session of the legislature; and then resolves that
the committee created by ch. 8, "is hereby continued with
the same membership as it has had throughout," and then
resolves further:

"That said committee may call upon any state department,
board, commission or institution to assist in the preparation
of any exhibit, and said department, board, commission or
institution is hereby authorized to co-operate with the Wis
consin-Chicago Centennial of Progress committee and may
expend from its appropriation such funds as are deemed
necessary in connection with any such exhibit."

This resolution may be effective to continue the committee
as a committee of the legislature, but cannot be effective to

appropriate money or to authorize the expenditure of mon
ey, either by the committee of the legislature or any state
department, board, commission or institution.

Sec. 20.74 appropriates to the emergency board "to be
used to supplement appropriations which shall prove insuf
ficient because of unforeseen emergencies, or to supplement
appropriations which shall prove insufficient to accomplish
the purpose for which made" and provides:
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"* * * Allotments from this appropriation shall be
made as the emergency board shall deem advisable."

This appropriation to the emergency board is to supple
ment appropriations made by the legislature. The legisla
ture has made no appropriation to your committee and the
emergency board can, therefore, make no allotment to it.
A first prerequisite to an allotment by the emergency

board would seem to be that the purpose of the allotment
should be within the general powers of the department or
board to which the allotment is made, and a second prere
quisite would seem to be either (1) an existing appropria
tion to the department or board for the specific purpose and
an insufficiency to accomplish such purpose or (2) an emer
gency to give rise to the power of the board to supplement
the general appropriation to the department.

Some question may exist as to the scope of the emergency
board's powers to allot moneys to a department for a pur
pose for which the legislature has made no specific appro
priation. It would seem, however, that where the legislature
has made a general appropriation to the department for the
execution of all of its powers the emergency board is auth
orized to make an allotment to it where such general ap
propriation is insufficient to execute all of its powers "be
cause of unforeseen emergencies."

Whether the failure of the legislature to pass Bill No. 990,
A., creates an emergency within the meaning of sec. 20.74
is, in some respects, akin to the question before the court in
State ex rel. v. Zimmerman, 188 Wis. 182. There the emer
gency consisted in the failure of the legislature, by reason of
differences as to the source of the revenue, to appropriate
for the operating expenses of the normal schools and the
state university. In holding that this was a sufficient emer
gency to give rise to the authority of the emergency board,
the court, however, adverted to circumstances that do not
exist in connection with a Wisconsin exhibit at the Chicago
centennial of progress, namely, the permanency of the insti
tutions left without appropriation and the regularity with
which appropriation had been made to them. The court in
that case found in the adjournment of the legislature with
out making these appropriations an intent on the part of
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the legislature that the emergency board should act. The
circumstances surrounding the sine die adjournment of the
1981 legislature without completing its consideration of
numerous matters does not give rise to any such implica
tion of intent. The question, however, is not so much one of
such specific intent, as of whether an actual emergency, such
as was within the contemplation of the legislature in the
enactment of sec. 20.74, exists. This is a question primarily
for the consideration of the emergency board itself. If that
board is of the opinion that such an emergency exists and
desires to act upon such emergency, it may then, if it wishes,
have the opinion of the attorney general as to whether its
conclusion that an emergency does exist is sufficiently sup
ported by the facts to sustain allotments.
Whether participating in a state exhibit at a world's fair

is within the general powers and authority of any state de
partment, board, commission or institution may be subject
to question. To answer this question would require a careful
examination of the powers conferred upon the particular de
partment or board. Should the emergency board desire the
opinion of the attorney general as to any particular depart
ment, the powers of that department may then be examined
into and opinion given.
FMW
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Banks and Banking — Depositories — School Districts —
Liability for Funds — Where pupils are required to make
deposits to cover injury to free text books, etc., fund so cre
ated is trust fund in hands of school district and district is
liable to persons furnishing such fund in case of loss by
reason of failure of bank, where such bank is not designated
depository. District may recover such loss from financial
agent who deposited money in bank other than designated
depository.

April 15, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

I quote from your letter as follows:

"According to the correspondence attached, in a certain
high school district each pupil was required to deposit the
sum of $1.00 for books and $.50 for locker key at the begin
ning of the school year and if a pupil destroyed books or
partially so beyond the usual wear, the $1.00 or portion of it
according to the damage done was kept back at the close of
the school year and if he lost a key the $.50 was withheld.
It seems that this has been the practice in this district for
several years and that this money was collected by the prin
cipal and deposited by him in a bank located in that school
district and that this bank closed and to date there has been
no settlement with the creditors. It also appears that the
school board of that district designated another bank as a
depository for all school funds.
"Assuming that there will be a financial loss when the

bank is liquidating, who is responsible for the money to be
lost, the principal or the district?"

No statute has been found which specifically authorizes a
school district board to require deposits by pupils on account
of free text books, or locker keys which are furnished to
them. However, sec. 40.16, subsec. (1), Stats., provides that
the school board shall have, "the possession, care, control
and management of the property and affairs of the district."
The power so conferred is sufficiently broad to include rea
sonable regulations governing the use of such property as
textbooks and locker keys by pupils. The deposits required
in the case under consideration are apparently within
reason, as a convenient means of preserving such property
against loss or injury through the negligence of pupils. The
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plan having been adopted by the board and placed in opera
tion by the school principal as the agent of the board, such
board is responsible to the parents for the return of the de
posits to which they are entitled under the plan, and restitu
tion can properly be made to such parents from district
funds.

Neither your letter nor the attached correspondence dis
closes in whose name the deposit of the funds in question
was made. It is assumed, therefore, that it was made in the
name of the principal of the school.
The funds obtained in the manner indicated constitute a

trust fund, received by the principal on behalf of the school
district for the purposes indicated. If the deposit was not
made as a trust fund deposit, but in the name of the school
principal, the principal would be liable upon failure of the
bank, under the decisions of our supreme court in Williams
V. Williams, 55 Wis. 300; O'Conner v. Decker, 95 Wis. 202.
If the facts are such as to make the principal liable under

the rule above stated, his liability would be to the school dis
trict, since he was acting as the agent of the district in the
matter. The district would, under such circumstances, have
the right to compel the principal to assume personal re
sponsibility for the funds which were entrusted to him in
this manner.

If, however, the funds in question were deposited in the
undesignated bank by the principal in the name of the school
district he would, nevertheless, be liable to the school district
for any loss occasioned by reason of the failure of the bank.
His position would be no stronger than that of the treasurer
of the district with respect to district funds. See opinion of
this department found in XVIII Op. Atty. Gen. 698, which
deals with the responsibilities of a school district treasurer.
The policy contemplated by the statutes is that all finan

cial dealings of the school district should be through the
treasurer thereof, this official being protected with respect
to bank failures if the money of the district in his hands is
deposited in a designated depository. Where deposits are
made in a bank not so designated the treasurer or other fin
ancial agent of the school district is liable in case of loss oc
casioned by the failure of a bank.
SB
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Counties — Public Officers — Supervisors — At first
meeting held after their election county board may be com
posed of old and new members. Supervisors from cities take
office on first day of May, and supervisors from villages and
town chairman take office as soon as they have duly quali
fied. At such first meeting held after their election county
board may organize, elect chairman and other officers.

April 15,1932.

John Cannon,
,  District Attorney,

West Bend, Wisconsin.

You submit for the consideration of this department the
following statement of facts, with a request for an opinion
thereon.

You state that the county board of supervisors of Wash
ington county will meet in special session next Tuesday. You
inquire as to the composition of the county board at this
meeting; that is, whether the newly elected supervisors from
villages and the town chairmen are eligible to participate in
the proceedings at this meeting, which will be held after
election and before May 1, or whether the board will still be
composed of the old members at this special session. .You
also inquire whether the board may elect a chairman and
other officers at this meeting.

It is the opinion of this department that when a special or
adjourned meeting of the county board is called prior to the
first day of May, but after election, it may be composed of
both old and new members.

Sec. 59.03, Wisconsin statutes, provides inter alia for the
composition of a term of county boards of supervisors. It
provides, in part:

"(2) In each county containing less than two hundred
fifty thousand population:
" (a) Of the chairman of the town boards of the several

towns therein.
" (b) Of a supervisor from each city ward or part of city

ward in the county, provided that each city with a popula
tion of eight hundred or less shall have but one supervisor



Opinions op the Attorney General 879

unless such city shall be located in more than one county, in
which case such city shall be entitled to one supervisor in
each county.
"(c) Of a supervisor from every incorporated village or

part of such a village in the county.
"(d) Notwithstanding any other provision of the stat

utes, a supervisor from a city, city ward, or a part of a city
ward, or village or a part of a village, shall be elected by the
electors thereof at the same time that city or village oflficers
are elected."

The supervisors elected in the several cities in the county
hold office until the first day of May. Sec. 62.09 (5), Wis.
Stats. However, the supervisors elected in the villages (sees.
61.21 and 61.28, Wis. Stats.), and the town chairman (sec.
60.22, Wis. Stats.), take office as soon as they have duly
qualified.
In XVII Op. Atty. Gen. 833, this office ruled that the term

of office of supervisors elected in the cities commences on the
first day of May succeeding their election, while the super
visors in villages, and the town chairman take office as soon
as they have qualified. It was further held in that opinion
that the county board must reorganize and elect new offi
cers at the meeting held after the town chairmen and town
supervisors are elected and have qualified.
The county board is a perpetual body, and continues from

year to year though the persons composing it may be
changed. A special meeting may, therefore, be called by
members who may not be members when the special meet
ing occurs.
Perry v. State, (1859), 9 Wis. 16, III Op. Atty. Gen. 731;

XVIII Op. Atty. Gen. 240.
In view of the foregoing, you are advised that, at the first

meeting of the county board of supervisors called after elec
tion, such board may be composed both of old and new mem
bers ; that the supervisors from cities take office on the first
day of May; that the supervisors from villages, and the
town chairman take office as soon as they have duly quali
fied; and that at such first meeting held after their election,
the county board may organize and elect a chairman and
other officers. Ill Op. Atty. Gen. 781; XVII Op. Atty. Gen.
888.

HEN
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Appropriations and Expenditures — Bridges and High
ways — Street Improvements — Culverts — Gasoline TojX
— Road Machinery — Allotments under sec. 20.49, subsec.
(8), Stats., may be spent by towns for purchasing culverts
and road machinery necessary to town road improvements.

April 15,1932.

Fulton Collipp,

District Attorney,
Friendship, Wisconsin.

You inquire whether the allotments to towns and villages
under the provisions of sec. 20.49, subsec. (8), Stats., may
be used in the case of towns to purchase road machinery,
such as patrol grader, and for purchasing culverts.
The allotments made in the section referred to are for

the improvement of public roads and streets within the re
spective municipalities which are opened and used for travel
and which are not portions of the state or county trunk
highway systems and are not direct connections through
cities of state trunk highways.
The placing of culverts in such highways is a necessary

part of the improvement of the same, and the purchase of
such culverts is clearly within the purposes for which this
money is allotted. Road machinery necessary for the im
provement of such highways may, in the opinion of this de
partment, be purchased from the money so allotted. The
tools for the making of the improvement are as much a
necessary part of the improvement as the labor or materials
which enter into the cost.

It should be noted, however, that all expenditures by
towns of funds allotted under this statute are subject to the
supervision and approval of the county highway committee.
SB
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Banks and Banking — Reconstruction Finance Corpora
tion — State Banks — Act of congress authorizes Recon
struction Finance Corporation to make loans to banks upon
such terms and conditions as it shall determine and requires
that such loans be adequately secured.

Sec. 221.88, Wis. Stats., limits pledging of bank's assets to
150% of amount borrowed. Sec. 220.085 authorizes banks to

take advantage of act of congress with approval of banking
review board. In so far as sec. 221.88 is inconsistent with

terms and conditions of loan determined by Reconstruction
Finance Corporation and adequate security required, it does
not apply to such loans.

Approval of banking review board of taking advantage of
Reconstruction Finance Corporation act by any bank as to
which commissioner of banking shall determine certain rele
vant facts is compliance with sec. 220.085.

Under sec. 221.88 assets that may be pledged include all
personal property of bank, but not trust properties, and in
determining ratio of loan to collateral, assets are to be taken
at market value at time of loan; what this value is, is ques
tion of fact, not of anyone's appraisal.

Wisconsin court has held that loan and pledge in violation
of sec. 221.88 are not void, penalty being personal liability
for loss and bank liability to forfeiture of charter and to
liquidation by commissioner under sees. 221.41 and 220.08.

April 15,1982.

Commissioner of Banking.

You ask opinion upon the construction and effect of sees.
220.085 and 221.88, Stats., in connection with loans by state
banks and trust companies from the Reconstruction Finance
Corporation created by act of congress of January 22,1982.

Sec. 220.085, enacted by ch. 26, laws of the special ses
sion, 1981, reads as follows:

"On approval of the banking review board, any state bank
or trust company, or the receiver of any insolvent or delin
quent state bank or trust company, may take advantage of
any act that may be enacted by the Congress of the United
States for the relief of any state banks or trust companies."



382 Opinions of the Attorney General

I am of the opinion that under this section any state bank
or trust company may, on approval of the banking review
board, make loans from the Reconstruction Finance Cor
poration, even though such loans do not comply with the re
quirements of sec. 221.33, the pertinent provisions of which
are:

"* * * any bank may borrow money for temporary
purposes, and may pledge assets of the bank not exceeding
fifty per cent in excess of the amount borrowed as collateral
security therefor; * * *"

Sec. 221.33 is general; sec. 220.085 is special and is a later
enactment. In so far as provisions of sec. 221.33 are incon
sistent with taking advantage of the Reconstruction Finance
Corporation act under the authority of sec. 220.085, they do
not apply.
With the advice of the attorney general, the banking re

view board has adopted the following resolution:

"Whereas, section 220.085 of the statutes as created by
chapter 26, Laws of the Special Session of 1931, provides
that *on approval of the banking review board, any state
bank or trust company, or the receiver of any insolvent or
delinquent state bank or trust company, may take advantage
of any act that may be enacted by the Congress of the
United States for the relief of any state banks or trust com
panies,' and
"Whereas, the banking review board has examined the

act of Congress of January 22, 1932, creating the Recon
struction Finance Corporation, and has determined that
such act offers advantages to state banks and trust com
panies of Wisconsin that are in need of liquid assets.
"Now, Therefore, Be It Resolved that the banking re

view board approves the taking advantage of this act by
state banks and trust companies of this state that are in
such need, and
"Be It Further Resolved, that the banking review board

approves the taking advantage of this act of Congress by
any state bank or trust company as to which the acting com
missioner of banking shall determine the fact to be that such
bank or trust company is in need of liquid assets and that
its banking structure will be improved by the making of a
loan and pledging assets as security therefor as required
by the said act of Congress, and
"Be It Further Resolved, that in accordance with the

provisions of the said act of Congress, namely, that the said
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reconstruction finance corporation 'is authorized and em
powered to make loans, upon such terms and conditions not
inconsistent with this act as it may determine' and that 'all
loans made under the foregoing provisions shall be fully and
adequately secured,' the banking review board approves the
pledging, by any state bank or trust company hereby author
ized to take advantage of the said Reconstruction Finance
Corporation act, of such of the bank's assets as the bank
shall agree with the said reconstruction finance corporation
are adequate security under the said act of Congress and
upon such terms and conditions not inconsistent with the
said act of Congress as the said Reconstruction Finance
Corporation may determine."

Sec. 220.085 might be construed to mean that each loan
must be approved by the banking review board, or that each
bank must have such approval, or that the federal act may
be approved as to all banks. In view of the emergency pur
pose of the section and the circumstances surrounding its
enactment, including the enactment at the same special ses
sion of ch. 8, authorizing participation by all banks in the
National Credit Corporation, and ch. 31, similarly authoriz
ing building and loan associations to participate in any fed
eral finance or credit corporation, and the fact that celerity
of action is of the essence of these emergency loans, I am of
the opinion that the most sec. 220.085 requires is that each
bank shall have the approval of the banking review board.
This is accomplished by the foregoing resolution, the board,
as it may, leaving to an appropriate official the finding of
the fact standard established by the board. Shipman v.
State, 43 Wis. 381; In re Drainage District, 199 Wis. 230;
Milwaukee v. Railroad Comm., 182 Wis. 498.
The act of congress authorizing the Reconstruction Fin

ance Corporation to determine the terms and conditions of
loans made by it, subject to the requirement that such loans
shall be adequately secured, approval of the act of congress
necessarily includes approval of such terms and conditions
as the Reconstruction Finance Corporation shall determine
and such adequate security as it shall require, all within the
authority of sec. 220.085.
I understand that the Reconstruction Finance Corpora

tion is prepared to make loans upon collateral security upon
the same ratio of loan to security value as is required by
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sec. 221.33 but that the officials of the corporation are doubt
ful of what is meant by "assets" and how the value of assets
is to be determined under sec. 221.33. Although of the opin
ion that the act of congress and the banking review board's
approval of the taking advantage thereof control over any
provision of Wisconsin statute that is inconsistent, in order
that the officials of the corporation may be entirely satisfied
upon the Wisconsin law, I have considered the construction
of that section and I have arrived at the following conclu
sions :

The "assets" which a bank is by sec. 221.33 authorized to
pledge as security for the borrowing by it of money covers
all of the personal property of the bank. This does not in
clude, of course, trust property. It is immaterial here
whether the use of the word "pledge" excludes real property,
but see Hardy v. People's State Bank, 185 Wis. 446, where
the statute was treated as applying to a loan secured by a
real estate mortgage upon the bank building. The use of the
word "money" does not limit the meaning of the word "as
sets." The money is to be borrowed; the assets to be pledged.
Obviously, assets must be broader than money or its equiva
lent, or no purpose would be served by pledging one for the
other. The purpose of this section is to enable the bank to
secure money and to pledge things other than money for it.
The "amount borrowed" as used in this statute refers, of

course, to the amount of money borrowed, and the plain
sense of the provision is that the value of the assets shall
not exceed 150% of the amount of money borrowed. "Value"
here, of course means the actual or market value at the
time the loan is made. The statute has the same meaning as
though the word "value" were used, and the meaning uni
versally attached to value, where it is not modified or limit
ed, is market value at the time of the transaction, that is,
what the assets are worth at that time.

"Usually the term *value' means market value, and in the
absence of circumstances showing that another meaning
shall be given it, such customary meaning will control."—
Burroughs v. Joint School District, 155 Wis. 426, 429.

I find nothing in this statute, or the circumstances sur
rounding borrowing by banks under it, that indicates any
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other meaning here. The only other meanings possible are
face value or book value. These might absolutely defeat the
opportunity to borrow upon any but the undepreciated, gilt-
edged assets of the bank, because the lender will, of course,
lend only on the basis of market value. It is the asset the
immediate sale of which would result in loss, but which may
pay out in time, that it is desirable to pledge. This statute
is dealing with loan collateral, and that is universally dealt
with on a market value basis. And, of course, the market
value at another time than the making of the loan would be
entirely irrelevant.

Under this statute, it is not a question of anyone's ap
praisal, but a question of fact, whether the value of the as
sets pledged is within the limitation, for the requirement is
absolute. For instance, if the commissioner of banking, un
der sec. 220.08, should take possession of the bank on the
sole ground that it had violated sec. 221.38 by pledging as
sets worth more than 150% of the loan, and the bank should,
under subsec. (9), sec. 220.08, apply to the circuit court to
enjoin the commissioner from so taking possession, the
court would be required to determine as a fact whether the
value of the assets at the time of the loan exceeded the
150% limitation.

The effect upon the contract and resulting liabilities of a
violation of the prohibitions of sec. 221.33 was before the
court in Hardy v. People's State Bank, 185 Wis. 446, an ac
tion to foreclose a mortgage given for a loan in violation of
another provision of sec. 221.33. The court said, pp. 447-449:

"* * * The principal question before us is whether
the failure of the directors to adopt and record such a reso
lution makes the note and mortgage void. That portion of
sec. 221.33 which is material here reads as follows:

*It shall be unlawful for any bank to borrow money un
less a resolution stating the amount, naming the bank from
which it shall be borrowed, and designating two officers to
sign the promissory note evidencing such debt, shall have
been duly adopted by the board of directors and spread of
record in the minute book.'

.  * * the statutory provision here under considera
tion reveals no legislative purpose or intent to avoid a con
tract made in violation thereof.
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*  * It be noted that the statute does not con

demn the contract nor declare that it shall be either void or
voidable. It simply says that it shall be unlawful for the
bank to borrow money unless a resolution is duly adopted
and recorded in the minute book. The penalty for such a
violation would seem to be provided in sec. 221.41 which
provides: „ .a_
[Personal liability of officers for any loss, and forfeiture

of the bank's charter, for wilful violation of the banking
s tdtutos J
"We deem it clear that the regulation was intended to

apply to the management of the internal affairs of the bank,
violation of which furnishes grounds for the forfeiture of
the charter of the bank. The act is unlawful, but the penalty
therefor is visited upon those responsible for the violation
and not upon the one who in good faith loans his money to
the bank. It would be a harsh rule, indeed, to permit a bank
to borrow money and, after enjoying the benefit thereof, to
plead its own violation of law as a defense to its repayment.
Such a law might well be entitled: 'A law to enable a bank
to fleece the credulous and unwary.' This is not a case where
a bank has loaned its credit to the detriment of its creditors.
It was simply an exchange of equivalents. It received and
enjoyed the proceeds of the loan. There is nothing to indi
cate collusion between the plaintiff or his cestui que trust
and the active officers of the bank, nor is there anything to
show that the money received was not used for the legiti
mate business of the bank. It resulted in no preference to
creditors, and there appears to be no reason in either law
or morals why plaintiff should be denied the remedy he
seeks."

An effect of a violation of sec. 221.33, not noted in that
case, is the resulting power of the commissioner, under sec.
220.08, to take possession of the bank for liquidation if it
has violated any law of the state. If the effect of the trans
action was to make the bank unsound or unsafe, that also
would give rise to the same power.
I have reviewed these requirements of sec. 221.33, and

the results of their violation, merely because of question by
officials of the Reconstruction Finance Corporation, and not
because I have any apprehension that they control loans by
Wisconsin banks or trust companies from that corporatidn.
Such loans are governed by sec. 220.085, and the resolution
of the banking review board above set forth.
FMW
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Trade Regulation — Trade-marks — Assignment by sole
trader of his trade-mark to his corporation does not extend
any more right to corporation to register new trade-mark
similar to old one than would exist in entire stranger to old
trade-mark.

April 15, 1982.

Theodore Damman,
Secretary of State.

You submit correspondence with respect to the similarity
of the registered trade-mark "Klein Bros. Exterminating
Co." and the proposed trade-mark "Klein Exterminating
Co., Inc." and inquire whether these trade-marks are suffi
ciently similar to justify your department in refusing regis-
. tration of the proposed trade-mark under the provisions of
sec. 132.09, Stats.

The correspondence includes statements to the effect that
the trade-mark now registered was that of Mr. George Klein;
that Mr. Edein has organized a corporation and turned over
to it the business formerly conducted by him as a sole trad
er, and that the corporation now desires to register its trade
mark. The situation is, therefore, perhaps somewhat dif
ferent from the usual instance of mere similarity of trade
marks.

In so far as similarity is concerned, the determination of
similarity is a matter resting in your judgment. It is not
within the province of the attorney general to guide you in
the exercise thereof, except, perhaps, to advise you of the
bounds of your discretion.

You have exercised your judgment by determining that
the registered mark and the proposed mark are not suffi
ciently distinctive within the requirement of sec. 132.09, and
the real question involved is whether or not the circum
stances above outlined are such that registration of the new
mark should be permitted notwithstanding the similarity.
In an opinion recently rendered to you (XXI Op. Atty.

Gen. 121), I outlined something of the history and function
of a trade-mark, and gave opinion that a transfer of a trade
mark could not be registered, nor could a cancellation be
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i:egistered. The situation there discussed was substantially
identical with the present one, namely, the individual who
registered the mark desired to transfer it to a corporation
with which he was connected. That is what Mr. Klein is
attempting to do—^transfer his individual trade-mark to his
corporation, with merely sufficient change to show the cor
porate character of the new owner.
The corporation in which Mr. Klein is interested may

make use of the new trade-mark without fear of an infringe
ment action, since it has acquired by assignment all rights
in the registered mark. It need not fear the registration of
any mark infringing on its new mark, since the registration
of the old mark prevents registration of any mark that
might be mistaken for it, and protection of the new mark,
by reason of its extreme similarity to the old one, naturally
follows. From a practical standpoint, therefore, the corpora
tion is fully protected as to its new mark, without registra
tion. Actual user will, under common law, protect the new
mark from infringement by any unregistered mark so simi
lar as to be mistaken for it. In this connection, it should be
pointed out, as was done in the opinion quoted, p. 122, that
registration "does not create nor destroy rights in a trade
mark" {Avenarius v. Kornely, 139 Wis. 247, 269), and that,
p. 123, the registration law does little, if anything, more
than create a public record of established trade-marks.
I therefore advise you that if, in your judgment, you find

a proposed mark "may reasonably be mistaken for any
thing therefore filed," it is your duty to refuse to register
the proposed mark; and that your determination must be
made from the marks themselves, uninfluenced by extra
neous facts or circumstances.

FMW
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Counties — Public Officers — County Board Committees
— One who has ceased to be member of county board may
not continue to serve upon committee of county board.

April 15,1932.

Albert L. Quilling,
District Attorney,

Menomonie, Wisconsin.
You inquire whether a member of the county board who

was not re-elected at the spring election may continue to
serve as a member of the highway insurance claims com
mittee of the county board until the next session of the
county board.

It is assumed that the committee to which you refer is a
committee of the county board appointed pursuant to sec.
59.06, Stats.

A member of such a committee must be a member of the
county board and cannot continue to serve as such after his
membership in the county board has ceased. See opinions of
this department found in 1912 Op. Atty. Gen. 806: XIII Op.
Atty. Gen. 241.

A different rule applies with respect to the county high
way committee, which is differently constituted. See V Op.
Atty. Gen. 389.
SB
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Indigenty Insane, etc. — Legal Settlement Person who
is chronically insane cannot establish his residence nor legal
settlement anywhere. Neither can he lose residence or set
tlement where once acquired, for he cannot be voluntarily
absent therefrom.

April 16, 1932.

Board of Control.

You have submitted to this department a letter by Wm. L.
Coffey, manager of the Milwaukee county institutions at
Wauwatosa, Wisconsin, in which he has outlined the places
of residence of one "B," an incompetent, admitted to the
asylum for the chronically insane on November 9,1931, and
he requests that your board make a determination as to the
legal settlement of this person and the county liable for his
maintenance, if any, when admitted to the Milwaukee county
asylum for the chronically insane.
The facts with respect to this person's place of residence

since birth as outlined in Mr. Coffey's letter appear to be as
follows:

"Date Place of Residence
From birth to 16 years of age Milwaukee, Wisconsin
February 1916 to 1920 Cedarburg, Ozaukee county
1920 to 1923 Wis. state reformatory.

Green Bay, Wisconsin

1923 to March 1924 Garnavilla, Iowa
March 1924 to July 1925 West Bend, Washington county
July 1925 to September 1925 With Carnival Company
September 1925 to September 1926_Viroqua, Vernon county
October 1926 to January 8,1929—Milwaukee county asylum
January 13,1929 to April 3, 1930—Viroqua, Vernon county
April 4,1930 to November 8, l930_Mequon, Ozaukee county
November 8,1930 to October 22,1931 Belgium,

Ozaukee county

November 9, to date Milwaukee county asylum"
You say that it would appear from this information that

the last place this person resided for one full year prior to
his first admission to the Milwaukee county asylum on Octo
ber 29, 1926 was in Viroqua, Vernon county, although his
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residence when admitted to that institution in 1926 was ad
judicated as Milwaukee county. It appears that he eloped
from the Milwaukee county institution on January 8, 1929
and has been wandering about the state until November 9,
1931, when he was again admitted to the asylum. During
the time of his wandering or from January 13, 1929 to
April 3, 1930 it appears he resided at Viroqua, Vernon
county, Wisconsin.

If this person was chronically insane ever since he left
Milwaukee county in February 1916, then he would still be
a resident of said county and would have a legal settlement
therein, for an insane person cannot voluntarily fix his resi
dence in any place, nor his legal settlement. It does appear,
however, that he was chronically insane until October 1926.
If he was able to voluntarily establish his own residence in
Vernon county and became insane therein, he would have
acquired a legal settlement in said county at the end of one
year's residence. In that case he would still have his legal
settlement in Vernon county for the reason that he could
not have voluntarily changed it in view of the fact that he
is a chronically insane person. The facts in this case will de
pend upon whether this man has always been chronically in
sane or whether his mental condition was such that he could
establish his residence. The court having established his
residence at Milwaukee, it would seem that it possibly
looked into the matter and its judgment may, therefore, be
correct. I believe this answers your question.
JEM
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Building and Loan Associations — Reconstruction Fi
nance Corporation — Wisconsin building and loan associa
tion may borrow from federal finance corporation and as
sign or encumber its assets as security. Not only mortgages
and notes or bonds may be pledged but real property may
be mortgaged, to secure loans.
Such loans and other borrowings of association are

limited to aggregate amount of not more than two-fifths of
its assets.

Notwithstanding one year term limitation of sec. 215.07,
subsec! (2), Stats., commissioner of banking, under sec.
215.07 (7), may approve longer term loan from federal fi
nance corporation.

Conditions imposed upon use of loan should not be at
tached to commissioner's certificate of approval of appli
cation, but should be enforced under other powers of com
missioner.

April 16, 1932.

Thomas Herreid,
Acting Commissioner of Banking.

You say that the officials of the Reconstruction Finance
Corporation, in connection with applications of Wisconsin
building and loan associations for loans, wish to be advised
of the authority of such associations to borrow from the
corporation and to pledge assets in security.
I quote the following provisions of the Wisconsin statutes;

Sec. 182.01 "Every domestic corporation, when no incon
sistent provision is made by law or by its articles of organ
ization, shall have the following powers:

«:): sj:

"(7) To mortgage its rights, privileges, authority and
franchises, and its revenues and property, to secure the
payment of its debts, or to borrow money, with the consent
of the holders of a majority of its stock entitled to vote,
or, if not a stock corporation, a majority of its members,
and to establish with a like consent, a sinking fund for the
payment of its debts."

Sec. 215.02 "Local [building and loan] associations may
be organized and conducted under the general laws relat
ing to corporations except as herein provided; * * *"
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*'Such local association shall have power:

(2) To borrow money for temporary purposes, not
inconsistent with the objects of the association, and issue
Its evidences of indebtedness therefor, but for no longer
term than one year and not exceeding in the aggregate
amount one-fifth of the assets on hand.

"(5) To exercise all such powers as are necessary and
proper to enable them to carry out the purposes of their
organization.
"(6) To * * * assign as collateral security its

mortgages and bonds or notes, but the total amount bor-
rowed by such ̂ sociation, inclusive of the amount author
ized by subsection (2) of this section, shall not exceed in
the aggregate amount two-fifths of the assets on hand.

(7) ̂ With the advice and approval of the commissioner
of banking, to become a member of and/or to subscribe for
and purchase notes and debentures issued by any federal
finance or credit corporation which may be organized by
act of congress for aiding and assisting building and loan
associations to utilize their resources and credit, or to bor
row from such finance or credit corporation, in either case
in an amount not exceeding that allowed under the pro
visions of subsection (6) of this section."

Subsecs. (6) and (7) of sec. 215.07 were enacted by chs.
7 and 31 of the laws of the special session of 1931, and with
special reference to the present emergency and such cor
porations as the Reconstruction Finance Corporation, which
was created by act of congress of January 22, 1932. Oh. 7
became law January 14, 1932, and ch. 31, February 6, 1932.

Corporations have an implied power to borrow money and
pledge assets as security, for the purposes of the corpora
tion and in the absence of statutory prohibition or limita
tion. Fletcher on Corporations, par. 1266; Thompson on
Corporations, (3d ed.), pars. 2602-2604; Eastmaii v. Po/rkin-
son, 133 Wis. 375. The same is true of banks. Morse on
Banks and Banking, Vol. 1 pp. 171, 181. And of building
and loan associations. North Hudson Mut B. & L. Ass'n. v.
First Nat, Bank, 79 Wis. 31
In North Hudson Mut. B. & L. Ass'n v. First Nat. Bank,

supra, the association pledged mortgages with the bank for
a loan. Action in replevin by the association to recover
possession of the mortgages. The court said, pp. 36-38.
42-46:
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♦  * if it be found that, under some circumstances,

the purposes of the corporation can only be conveniently
and reasonably carried out by borrowing money, then, un
der the adjudicated cases, in the absence of any express pro
vision forbidding the corporation from borrowing, the cor
poration may do so. Madison, W. & M. P. R. v. Watertown
& P. P. R. Co., 5 Wis. 178; Blunt v. Walker, 11 Wis. 334;
Rockwell V. Elkhorn Bank, 13 Wis. 653; Gerifmntown F. M.
Ins. Co. V. Dhein, 43 Wis. 420; Union Water Co. v. Murphy*s
F. F. Co. 22 Gal. 620; Davis, Bldg. Soc. 183,184; Wright v.
Hughes, 119 Ind. 324. In the case of Rockwell v. Elkhorn
Bank, supra. Chief Justice Dixon says: 'It is a universally
accepted principle that corporations organized generally to ^
engage in a particular business have, as incident to such
authority, the power to contract debts in the le^timate
transaction of such business, unless they are restrained by
their charters or by the statute from doing so. It is like
wise an equally well acknowledged rule that the right to
contract debts carries with it the power to give negotiable
notes or bills in payment of or security for such debts, un
less the corporations are in like manner prohibited.' The
correctness of the decision of this court in 13 Wis., above
cited, has never been questioned; and it is undoubtedly well
sustained by the decisions of other courts. If, therefore, it
can be shown that the loan association, the plaintiff in this
action, in order to properly carry on its business, h^ the
power to contract debts or borrow money as a legitimate
way of carrying on such business, then it may do so, and
give its notes or other proper security for the money
loaned.

(<4: 4: ^

objects of this corporation, as stated in
its articles of association, are as follows: 'This corporation
[giving its name] shall have for its object the accumulation
of funds to be loaned to its members to enable them to pur
chase real estate, build houses, satisfy mortgages, or make
such other investments as they may deem proper.' In look
ing over the other articles and by-laws of the corporation,
nothing can be found which prohibits the corporation from
borrowing for the purposes of the corporation. We con
clude, therefore, that the right of this corporation to bor
row money for the purposes of its legitimate business is
affirmed by the decisions above cited in this court. * * *

ttiit 4: 4:

"In conducting the business of a corporation of the serial
order, when a considerable portion of the stockholders are
not borrowing members, it might be not only a just but a
beneficial way of conducting the business to loan the money
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received in the usual course of business to the members of
the corporation who were willing to borrow the same and
pay large premiums therefor, and not keep the same on
hand to the detriment of all the members, and accumulate it,
in order to be prepared to pay off the series of stockholders
not being borrowing members whose stock became of its
par value, and when the necessity for payment arrived make
a temporary loan to pay off said members. It seems to us
that this would not be an unreasonable way of conducting
the business of the corporation, and that it could, if it saw
fit, make a loan for that purpose, there being no statute or
by-law of the company expressly prohibiting the corpora
tion from so doing. We must conclude, therefore, that the
corporation had the power to make a loan for the purpose
of paying off the stockholders of the first series when their
stock became of its par value.

4c 4c

"The question of the right of a corporation of this kind
to borrow money under statutes similar to ours has been
passed upon by the courts of other states, as well as of
England; and in many cases it has been held that the power
to borrow money is implied by the laws under which they
are organized. Jones v. National Building Ass'n, 94 Pa. St.
215; Davis v. West Saratoga Building Union, 82 Md. 285;
Jackson v, Myers, 48 Md. 452; Muth v. Dolfield, 48 Md. 466 ;
End. Bldg. Ass'ns, sees. 294-301.
"It is further urged that, if it be admitted that the cor

poration by its board of directors had the power to make
the loan in question, still there was no power to assign the
bonds and mortgages of the corporation to secure its pay
ment, and that the assignment and pledge of them are void.
We think the power to borrow implies, in the absence of
any law expressly restraining the board, the power to secure
the payment of the loan by an assignment of the mortgages
and bonds of the other members held and owned by the
corporation, and to make the assignment of them for that
purpose. * * 4c
"There is another ground upon which we think the judg

ment in this case must be sustained. The corporation has
received the money loaned, and applied it to the legitimate
purposes of the company in paying off the first series of
stockholders. So far as this payment was justly due to such
stockholders, all the other stockholders are benefited by it,
and they cannot retain the benefit of the application of the
money loaned by the bank, and refuse to pay the loan. The
plaintiff is estopped, by the receipt and application of the
money to a legitimate purpose of the corporation, from
setting up a want of power in the corporation to make the
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loan. The corporation cannot reap the benefit of the money-
loaned, and then allege a want of power to make it. * * *

«4c 4: 4:

"We do not deem it necessary to inquire whether the
corporation had the power to make this loan under the pro
visions of the general law concerning corporations, — viz.,
subd. 7, sec. 1748, R. S. 1878, —which gives the power to
all corporations to borrow money when not expressly pro
hibited by law, in the following language: 'To borrow money
for the purpose of the corporation and no other, with the
consent of a majority of its stockholders, or, if not a stock
corporation, of a majority of its members.' We do not place
the power of the corporation to borrow the money in ques
tion under the provisions of this section, and we are of the
opinion that, if the power was claimed to have been acquired
solely under said section, then the court erred in excluding
evidence offered by the plaintiff tending at least to show
that the stockholders never had consented to such borrow
ing, and also in directing a verdict for the defendant, as
the question as to whether the majority of the stockholders
had ever consented to this loan was certainly one for the
jury, and not for the court. Upon the two grounds above
stated, we think the court properly directed a verdict for
the defendant."

See also Fillbach v. First National Bank, 177 Wis. 520;
Perfex Radiator Co. v. Goetz, 179 Wis. 338; Hardy v. Peo
ple's State Bank, 185 Wis. 446.

Sec. 215.07 (2), Stats., specifically authorizes borrowing
by building and loan associations, for temporary purposes.
The rule expressio unius est exclusio alterins makes of this
a prohibition of borrowing for any purpose not temporary.
Probably the same limitation would result if the power to
borrow was referred, as in the North Hudson case, supra,
to implied power. This section also limits the term to one
year and the aggregate amount to a fifth of the assets. Sec.
215.07 (6), Wis. Stats., enacted at the recent special session,
specifically authorizes a building and loan association to
"assign as collateral security its mortgages and bonds or
notes." Here again, the rule expressio unius est exclusio
alterius would exclude the pledging or mortgaging of other
assets. But under all the circumstances, does the rule apply
here? I can see an intent of the legislature to limit borrow
ing by a building and loan association to temporary borrow-
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ing. That is in keeping with the implied power to borrow
by such a corporation. But I do not see the same intent to
limit the property which may be encumbered to secure a
loan, especially in view of the ownership by these associa
tions at the present time of quantities of real estate ac
quired upon defaulted mortgages. The power to sell its
properties implies the power to mortgage them.

"* * * the power conferred upon the corporation to
sell, or otherwise alien its property, by necessary implica
tion includes the power to mortgage for any lawful purpose.
Thus, it was held that the power to sell implied the power
to mortgage for the reason that the mortgage was a con
veyance or alienation of the estate, and therefore a bank
could mortgage its banking house and lot for the security
of a debt. * * 4 Thompson on Corporations, (8d),
par. 2604.

So an intention here to limit the association to the pledg
ing of its mortgages and bonds or notes only would be a
lessening of its implied powers, and I believe the intent of
this special session legislation was to increase rather than
to lessen the borrowing powers of these associations in the
present financial emergency. A full knowledge of the law
by the legislature would have indicated to it that a specific
authority to pledge was not required, but it, no doubt, de
sired to make the powers express so as to leave no doubt in
the mind of anyone and so facilitate the necessary borrow
ing. In view of the dominant legislative purpose, I am of
the opinion that the legislation does not limit a building and
loan association to assignment of its mortgages and bonds
or notes as collateral, but that it may also encumber its
other property to secure the borrowing permitted by the
statutes.

Sec. 215.07 (6) also extends the aggregate amount that
may be borrowed to two-fifths of the assets.

Sec. 215.07 (7), also enacted at the special session, au
thorizes borrowing by building and loan associations from
any federal finance corporation in an amount not exceeding
two-fifths of its assets. I just gave you opinion, upon the
authority of state banks and trust companies to borrow
from the Reconstruction Finance Corporation under a sim-
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ilar statute of the special session, sec. 220.085, that pro
visions of Wisconsin statutes that were inconsistent with
the act of congress creating the corporation did not apply.*
The wording of that statute is different, but I believe the
purpose to be fundamentally the same. I am of the opinion,
therefore, that, with the advice and approval of the com
missioner of banking, a building and loan association may
borrow from the Reconstruction Finance Corporation in
the manner in which that corporation is authorized by the
act of congress to loan, namely, "upon such terms and con
ditions not inconsistent with the act as it may determine."
This conclusion is strengthened by the circumstance of one
limitation, that upon amount, and that one only, being
placed in the section authorizing borrowing from the cor
poration. This, I believe, eliminates the one year term limi
tation of sec. 215.07 (2).

I am of the opinion, therefore, that a Wisconsin building
and loan association, with the advice and approval of the
commissioner of banking, may borrow from the Reconstruc
tion Finance Corporation, with the sole limitation that the
amount shall not exceed two-fifths of its assets, it being,
of course, implied that it can borrow only for the purposes
of the association. I am further of the opinion that a viola
tion of either of these limitations, upon the cases herein
before cited, would not invalidate the loan, in the absence
of other facts, as indicated in those cases.

Sec. 215.07 (7), on its face, authorizes a borrowing from
a federal finance corporation to the amount of two-fifths of
the assets without regard to the amount of other loans out
standing, although sees. 215.07 (2) and 215.07 (6) very
carefully place the limit upon the aggregate amount of
loans. I do not believe, however, in view of the prior limita
tion to one-fifth, and the inclusion in the same special
session chapter of the two-fifths aggregate limitation, and
the improbable situation of an association borrowing an
amount equal to four-fifths of its assets, that the limitation
in sec. 215.07 (7) on amount of loan was intended as other
then an insertion in the power to borrow from a federal

*Page 381 of this volume.
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finance corporation of the same limitation that the aggre
gate borrowings of the association shall not exceed in
amount two-fifths of its assets.

You submit the following proposed form of approval by
you of a loan by a building and loan association from the
Reconstruction Finance Corporation:

"Pursuant to the provisions of Chapter 81, S.S. 1981, cre
ating subsection (7), section 215.07 of the statutes, the
above named association is hereby permitted to borrow not
to exceed blank amount ($000.00) from the Reconstruction
Finance Corporation; and to assign as collateral security
its mortgages and bonds or notes in an amount sufficient
to secure the amount of such loan, on condition that so
much of the proceeds of said loan as may be necessary shall
be used for the purpose of retiring outstanding bills pay
able not held by the Blank Bank, and other banks. Blank
City."

This form appears to be adequate, except that other
assets may be authorized to be encumbered, when desired. I
suggest that the condition be omitted from the approval
that is attached to the application to the Reconstruction
Finance Corporation, and be included in a notice of approval
sent to the association. The Finance Corporation cannot
follow up the use of the money, and such a condition at
tached to your approval in its files might cause question by
it as to whether it was the approval required by sec. 215.07
(7) and whether a loan should be made where the authority
was conditioned upon a specific use. I believe you can,
under your other powers of supervision and control, enforce
the condition upon the association without making it a
formal part of the approval attached to the application for
the loan.

FMW
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Public Officers — County Board — County Probation Of
ficer — Member of county board may not be county proba
tion officer, whether position was authorized during his
term as supervisor or prior thereto.

April 16, 1932.

Stanley A. Staidl,

District Attorney,
Appleton, Wisconsin.

You request an opinion upon the following question:

"Can a member of the county board, who voted to estab
lish a county probation department, be later appointed by
the juvenile judge as probation officer, receive a salary fixed
by the juvenile judge, theretofore approved as to limit by
the county board, and still maintain his position and con
tinue to serve on the county board? In other words, are
these two offices compatible or incompatible?"

The following statutes are applicable:

Sec. 48.02 (2): "In counties having less than one hundred
fifty thousand population the county board may, in its dis
cretion, provide for the appointment of one or more ppba-
tion officers; and in case such provision is made the judge
of the juvenile court shall appoint such officer or officers to
serve in said court. * *

Sec. 48.02 (4): "In counties having less than one hundred
fifty thousand population probation officers and temporary
substitutes shall receive such annual salary for their serv
ices as shall be fixed by the judge of the juvenile court, with
the approval of the county board, which shall be payable
monthly by the county in which such juvenile court is situ
ated."

Sec. 66.11 (2): "No member of a town, village, or county
board, or city council shall, during the term for which he
is elected, be eligible for any office or position which during
such term has been created by, or the selection to which is
vested in, such board or council."

Sec. 66.11 (2) would make ineligible a member of the
county board that provided for the appointment of a proba
tion officer under sec. 48.02 (2), for appointment as such
probation officer.
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The effect of sec. 48.02 (4) is to make the office of mem
ber of the county board incompatible with the office of pro
bation officer even though the county board had provided
for the appointment of the probation officer during some
previous term.

A probation officer under sec. 48.02 (2) probably is a
public officer. See Hasting v. Jasper Co,, 814 Mo. 144, 282
S. W. 700, 701, where the court said:

"Probation officers are appointed by the circuit judge sit
ting as a juvenile court by reason of authority vested in
such officer by statute, not for a specified term of years,
but until and subject to removal in a lawful manner. After
appointment and qualifications, certain duties and powers
are conferred by statute as have heretofore been stated.
4: 4s 4:

"The right, authority and duty, are created by statute.
He is invested with some portion of the sovereign functions
of the government to be exercised for the benefit of the
public, and is consquently a public officer within the defini
tion given by this court."

If the probation officer were an employee only, then a
member of the county board would clearly be prohibited
from holding the position by the provisions of sec. 848.28,
Stats. See Henry v. Dolen, 186 Wis. 622.
FMW
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Taxation — Exemption — Building located on lands (not
exceeding ten acres) of educational or scientific association,
used primarily for purposes of such association, although
occupied by its janitor or caretaker at nominal rental, is
exempt from taxation under sec. 70.11, subsec. (4), Stats.

April 16, 1932.

Tax Commission.

Attention J. E. Usher, Secretary.

You present the following question:

"Is a dwelling located on one part of the grounds of the
Institute of Paper Chemistry at Appleton and occupied by
the janitor and caretaker, who pays a nominal cash rental
for the house, exempt under section 70.11 (4) ? It appears
that the Institute of Paper Chemistry is a separate educa
tional institution co-operating with Lawrence College; that
it has certein property in this city less than ten acres in
area principally devoted to the buildings of the institution
and that the dwelling house aforesaid, although occupied by
the janitor and caretaker, is used primarily for the mainte
nance of the institute."

Sec. 70.11, subsec. (4), Stats., exempts from taxation,
inter alia, personal property owned by educational institu
tions or scientific associations "* * * which is used ex

clusively for the purposes of such association, and the real
property necessary for the location and convenience of the
buildings of such institution or association and embracing
the same, not exceeding ten acres; provided, such real or
personal property is not leased or otherwise used for pe
cuniary profit; * *
For the purposes of this opinion it is assumed that the

Institute of Paper Chemistry is such an educational institu
tion or scientific association as is eligible to exemption un
der the above quoted provisions.
In order to be entitled to exemption the property must

be used exclusively for the purposes of the association, and
the property must not be leased or otherwise used for pe
cuniary profit. Northwestern Publishing House v. Milwau
kee, 177 Wis. 401, 408-409; Cardinal Pub. Co. v. City of
Madison, Wis. 237 N. W. 265, 266. The property
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must not be diverted from its primary exempted use. (See
the above two cited cases.) A devotion of the income of
such property to such exempted purpose is not sufficient, as
the statute requires the primary physical use therefor of
the very property for which exemption is claimed. Gym
nastic Association v. Milwaukee, 129 Wis. 429, 436. If a
substantial part of the property is separated and is devoted
to purposes other than those of the association claiming ex
emption, as for example, the renting of a portion of the
premises permanently for a store, then the property is not
exempt. However, if the portion of the premises so separ
ated and devoted to useful profit is so inconsequential in
extent in comparison with the whole property, it "may" lead
to the conclusion that the devotion of the whole property to
the exempt uses is in a substantial sense an exclusive use
for such purposes. Cardinal Pub. Co. v. City of Madison,

Wis. , 237 N. W. 265, 266.

In the instant case it is represented as a fact that the
building in question is used primarily for the purposes of
the association. If that is the fact, then it would seem to
follow that the building is exempt. Under the tests set
forth in the above cited cases, occupancy of the building by
the janitor and caretaker, and payment by him of a merely
nominal rental, would not of themselves amount to a diver
sion of the property from its primary use nor to a leasing
of the property for pecuniary profit. See also the cases
collected in the notes in 34 A.L.R. 674 and 62 A.L.R. 336,
under the title, — "Property used as residence of em
ployees."
FCS
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Appropriations and Expenditures — School Districts —
Public School Fund Income — Taxation — Public Utility
Taxes — Distribution of proceeds of public utility tax to
school districts is not related to or controlled by distribu
tion to such districts of public school fund income.
Errors may be corrected within three years without in

terest.

April 19, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

Your request for an opinion is quoted below:

"A certain school district with a closed school receives
financial aid in accordance with section 40.87 (4) (f), suffi
cient in amount to pay the operating expenses of the dis
trict. A public utility is located partly within this district.
The town board of supervisors for the past two years has
not included this district in the apportionment of the utility
tax — section 76.28 (8).
"Has this district a legal right to demand its share of

this utility tax for the past two years? If your answer is
in the affirmative, can the district collect interest, and at
what rate, and for what length of time?"

In an opinion rendered to you in 1930, XIX Op. Atty. Gen.
397, it was held that the distribution of utility taxes under
ch. 76, Stats., has no relation to the distribution of the pub
lic school fund income to the various school districts.
The school district in question should, therefore, have

received its apportionment of the utility tax as provided in
sec. 76.28, subsec. (3), Stats.

Sec. 76.29 (3), Stats., provides for the correction of any
errors in the distribution of the utility tax in any of the
three years next following the apportionment in which the
error is made. No provision is made for the pajrment of
interest in such cases.

SB
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Public Officers — Board of Review — Town clerk who is
paid annual salary is not entitled to extra compensation for
acting as member of board of review.

April 19, 1932.

Arthur M. Sells,

District Attorney,
Florence, Wisconsin.

You inquire whether in cases where the town clerk is paid
a regular yearly salary he is entitled to extra compensation
for acting as clerk of the board of review under the pro
visions of sec. 70.46, Stats.

Sec. 60.60, Stats., provides:

*  * No town officer shall be entitled to pay for act
ing in more than one official capacity or office at the same
time."

Sec. 70.46, Stats., however, provides that the clerk shall
be a member of the board of review for the town, and that
the members of such board of review shall receive such com
pensation as shall be fixed by resolution or ordinance of
the town board not exceeding three dollars per day.
In Powers v. City of Oshkosh, 56 Wis. 660, it was held

that a city clerk might be compensated for service on the
board of review as other members of that board are com
pensated, it being held that his duties as a member of such
board were other and different from his duties as city clerk.
In view of the holding in the decision above cited, it is

evident that the town clerk when acting as a member of
the board of review is acting in an official capacity other
and different from that of town clerk. Since he is paid an
annual salary as town clerk, his service on the board of re
view is at the same time as his employment as town clerk.
It follows that he is not entitled to any additional compensa
tion because of his service upon the board of review.
SB
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Municipal Corpoi'ations — Towns — School Districts —
Under sec. 66.04, subsec. (7), Stats., town or school district
may temporarily invest in unsecured notes of county.

April 19, 1932.

Edward T. Vinopal, Jr.,

District Attorney,
Mauston, Wisconsin.

You inquire whether under the provisions of sec. 66.04,
subsec. (7), Stats., it would be legal for towns and school

districts to invest their funds not immediately needed in
unsecured notes of a county.
The section to which you refer authorizes temporary in

vestments by towns or school districts in bonds or securities
of a county.
In the securities law, ch. 189, Stats., "securities" is de

fined for the purpose of that act to include "notes or other
evidences of debt." This definition is in accord with the

language used by the supreme court in In re Start's Will,
149 Wis. 631, 657, in which the court cites a definition which
includes promissory notes and indicates its opinion that as
a matter of common knowledge, the word is generally used
in this broad sense. A similar ruling was made in Wagner
V. Scherer, 85 N. Y. S. 894, 895.
You are therefore advised that, under the provisions of

sec. 66.04 (7), Stats., towns and school districts may tem
porarily invest funds in the unsecured notes of a county.
SB



Opinions op the Attorney General 407

Public Officers — Town Treasurer — School Districts —
Tax Settlement — Town treasurer may not withhold tax
money due school district under provisions of sec. 60.49,
subsec. (6), Stats., for purpose of paying operating ex
penses of town government.

April 21, 1932.

Hugh G. Haight,
District Attorney,

Neillsville, Wisconsin.

You refer to subsec. (6), sec. 60.49, Stats., and inquire
as to the duty of the treasurer with respect to the payment
of school district taxes to the school district in a case where
so much of the taxes are delinquent that the payment would
jeopardize the efficient operation of the town government.
You express the opinion that upon receiving credit from

the county treasurer for delinquent taxes of the school dis
trict it becomes the duty of the town treasurer to pay to
the school district treasurer the entire amount levied in
the school district.

The section to which you refer makes this duty manda
tory upon the town treasurer and the intention of the legis
lature that school district moneys should be promptly paid
over when they are collected or when credit therefor is re
ceived from the county treasurer, is further made plain by
the provisions of sec. 40.10 (2), Stats., which makes it the
duty of the treasurer of a school district to apply for, and
receive, and if necessary sue for all money appropriated to
or collected for the district.

The statutes make no provision for the town reserving
from the moneys due the school district any part thereof
for the operation of the town government.
SB
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Bridges and Highways — Interstate Bridges — Cost of
maintaining traffic during construction of interstate bridge
whether by temporary bridge or by operation of ferry serv
ice is legitimate part of cost of bridge project and as such
is apportionable.

April 21, 1932.

Highway Commission.

Attention K. G. Kurtenacker, Secretary.
You refer to an interstate bridge project in connection

with which it was deemed desirable to make provision for
the continuance of traffic during construction. This end
was accomplished by making certain changes in the old
bridge structure and in temporarily operating a ferry serv
ice over the river.

You indicate that these somewhat extraordinary measures
were necessitated by reason of physical conditions of con
struction which were not anticipated when the project was
begun.
You state that the county has raised the question as to

whether the temporary work on the old structure and the
cost of operating the ferry service during the period of
construction are properly a part of the cost of construction
of the bridge project and apportionable under sec. 87.03,
Stats.

You state that the highway commission has for many
years construed the statute from an administrative point of
view to authorize the inclusion in bridge projects of the
cost necessitated by providing for temporary traffic where
it was deemed in the public interest to so maintain traffic
rather than to close the highway entirely during the period
of construction. In support of this administrative inter
pretation you rely on the opinions of the attorney general
found in V Op. Atty. Gen. 243, and VIII Op. Atty. Gen. 655.
In the first of these opinions it was held that a temporary
bridge constructed to take care of traffic during the period
of construction might be properly constructed from the fund
provided for the bridge project.
In the second opinion it was suggested that a ferry serv

ice during the period of construction would come under the
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same rule and be regarded as a temporary bridge for the
purpose of maintaining necessary traffic.
The principle that the cost of making provision for main

taining traffic during the construction of a highway project
may be treated as a part of the cost of the construction
project was recognized by the legislature in the enactment
of sec. 81.08 (8), Stats., which reads as follows:

"In case such temporary highway is opened in connection
with or on account of road and bridge construction, the
damages agreed upon or awarded pursuant to this section
may be treated as a part of the construction cost and paid
out of the construction funds in the customary manner of
disbursing the same."

The section quoted relates to town highways, but sec.
81.09, Stats., makes the same rule applicable to highways
maintained by the county.

Sec. 87.08 (8), Stats., which provides for the making of
findings and determination by the highway commission in
connection with an interstate bridge project, after enumer
ating various items to be included in the estimate of costs,
adds "and such other costs as shall be a necessary portion
of the bridge project." This language appears to be suffi
ciently broad to cover the cost made necessary for the pur
pose of keeping the route open for travel where, in the
judgment of the highway commission, the public interest
requires that the route should be so kept open.
The determination of whether the route is to be kept

open during the period of construction or whether the high
way is to be closed during such period as authorized by sec.
82.04 (6), Stats., is one which the highway commission
must make in the exercise of its discretion. Where the

highway commission in the exercise of such discretion de
termines that it is necessary in the public interest to keep
the highway open during the construction of the bridge, the
expenditures reasonably necessary to that end may be prop
erly included in the cost of the bridge project and paid from
the fund made available for the bridge project. The fact
that this end is accomplished by the operation of ferry serv
ice would not, in the opinion of this department, make the
rule above laid down inapplicable.
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You are therefore advised that, upon the statement of
facts submitted, this department is of the opinion that the
costs incurred in maintaining traffic during the construction
of the bridge are a proper part of the cost of the bridge
project apportionable under the terms of sec. 87.03 (4),
Stats.

Since the work in question was begun prior to the enact
ment of ch. 14, Laws of 1981, Special Session, no reference
is made to the provisions of that chapter.
SB

Public Officers — County Board — County Highway Com
mittee— Patrolman — County highway committee is not
required to fill position of county highway patrolman from
list of applicants who filed application for such position
pursuant to notice given by such committee.
Term of office of county supervisor who is town chair

man begins as soon as he is elected and has duly qualified.
County board member who resigned as chairman of town

is not ineligible to position of county highway patrolman
after his successor has been elected and qualified by reason
of fact that such county board member helped to elect
county highway committee when such board member was
still in office.

April 22, 1932.

James P. Cullen,
District Attorney,

Prairie du Chien, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement
of facts:

At the annual meeting of the county board in November,
1931, the county board of Crawford county elected a county
highway commission for a term of one year or until the
annual November meeting of the county board in 1932. You
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state that the county highway commission was desirous of
filling the position of county highway patrolman on certain
county roads and accordingly a notice was published by the
highway commissioner in the local papers that applications
for the position of county highway patrolman should be
filed with the county clerk not later than February 17,1932.
Six applications for such position were duly filed with the
county clerk. Among such applications was one by a person
who was a member of the county board, by reason of his
having been elected town chairman. The county highway
committee was desirous of choosing such member of the
county board as county highway patrolman. Upon being
informed that the county board member was not eligible
for appointment in accordance with an opinion written by
the office of the attorney general, dated February 25, 1932,
XXI Op. Atty. Gen. 209, the said county highway commit
tee held the matter open with the understanding that the
said county board member would resign as chairman of his
town and that after a successor was appointed in his place,
the committee would then hire said person as county high
way patrolman.
Upon the foregoing statement of facts, the following

questions arise:

1. Whether the county highway committee can refuse to
hire any of the six applicants who made application prior to
February 17, 1932, without being able to show a sufficient
cause.

2. Whether the member of the county board who resigned
as chairman of his town will be eligible for appointment
after the spring election of 1932, or whether the fact that
after the spring election a special meeting of the county
board will be called, at which time a new chairman of the
county board will be elected, will affect the status of the
county board member as to the term for which he was
elected.

3. Whether such county board member who resigned as
heretofore stated would be rendered ineligible to the posi
tion of county highway patrolman by reason of the fact that
he sat in at the annual November meeting of the county
board in 1931 and helped to elect the county highway com-
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mittee which holds office until the annual November meeting
of the county board in 1932.

1. Your first question must be answered in the affirma
tive. I have carefully examined the statutes and am unable
to find any requirement which would compel the county
highway committee to hire one of the six applicants who
filed application for the position of county highway patrol
man prior to February 17, 1982. Nor am I able to find any
decision of a court of last resort holding that a public board
or committee, such as the county highway committee, is re
quired to fill a position from a list of applicants who filed
application for such position pursuant to notice given by
such committee.

2. It is the opinion of this department that the member
of the county board who resigned as chairman of his town
will be eligible for appointment to the position of county
highway patrolman after the annual town meeting and after
his successor is elected at such annual meeting and has
qualified for the position of town chairman.

Sec. 60.22, Stats., provides:

"Every town officer elected at an annual meeting except
ing justices of the peace shall hold office for one year, and
until his successor is elected and qualified."

Sec. 60.07, Stats., provides:

"There shall be an annual town meeting of each town on
the first Tuesday of April at which all business shall be
transacted which is by law required or permitted to be
transacted at such meeting; no notice of holding any annual
town meeting need be given. * *

Sec. 60.20, Stats., provides:

"Within five days after the election of any town officer
the town clerk shall transmit a notice thereof to the person
elected, unless he voted at the meeting; and every person
elected or appointed to any town office, except justices of
the peace, shall, within ten days after his election or ap
pointment, or notification thereof, if required, take and
file the official oath. The neglect to file such oath, or an
official bond when required, within the time prescribed
therefor shall be deemed a refusal to serve in such office."
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In view of the foregoing sections of the statutes, it is our
opinion that the term of office of the town chairman who
was elected at the annual meeting in April, 1981, expired
after the annual town meeting in April, 1982 and after his
successor was elected and qualified. Such member of a
county board who resigned as chairman of his town will be
eligible to appointment for the position of county highway
patrolman after the spring election of 1982 and after his
successor is elected and has qualified, regardless of the fact
that after such spring election a special meeting of the
county board will be called to elect a new county board
chairman.

8. It is the opinion of this department that the county
board member who resigned as chairman of his town is not
rendered ineligible to the position of county highway pa
trolman after his successor has been elected and qualified
in April, 1932, by reason of the fact that such county board
member helped to elect the county highway committee for
a term of one year at the annual November meeting of
said board in 1931.

Sec. 66.11 (2), Stats., provides:

"No member of a town, village, or county board, or city
council shall, during the term for which he is elected, be
eligible for any office or position which during such term
has been created by, or the selection to which is vested in,
such board or council."

The foregoing provision of the statutes is not broad
enough to reach the situation described above. It might be
argued that the fact that a member of the county board
helped to elect the county highway committee at the fall
meeting of 1981 and that such county highway committee
holds office until the fall of 1982 would come within the

purview of sec. 66.11, subsec. (2), Stats. However, this
situation is not prohibited in the above quoted section of
the statutes, and we are constrained to hold that the legisla
ture did not intend to prohibit the employment of a former
member of a county board after the term for which he was
elected but during the term of a committee elected by such
board at a time when such board member was still in office.

HHN
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Elections — Public Oncers — Election Officials — Elec
tion is not made void because persons not legally qualified
to serve act as election officials. Persons acting as election
officials in violation of law are subject to prosecution.

April 25, 1932.

Otto F. Christenson,
District Attorney,

Lancaster, Wisconsin.

You state that at the spring election in a town in your
county the town clerk, who was a candidate for re-election,
and three other persons who were candidates at such elec
tion acted as clerks or inspectors at the election. You ex
press the opinion that it was unlawful for these persons to
act as election officials, basing your opinion upon the hold
ings of this department found in IX Op. Atty. Gen. 426,
XII Op. Atty. Gen. 146, XIII Op. Atty. Gen. 138, XVII Op.
Atty. Gen. 318 and XVIII Op. Atty. Gen. 218.
You inquire what effect the fact that these unqualified

persons acted as election officials would have upon the elec
tion.

It is the opinion of this department that even though the
persons in question were legally disqualified from acting as
election officials they were, nevertheless, de facto officers
and that the election is valid in the absence of a showing
of fraud or other action on the part of such election officers
which would vitiate the election even though the officers
were legally qualified to act as such.
Persons violating the election laws are subject to the

penalties prescribed by sec. 348.24, Stats., and upon con
viction thereunder the office to which they were elected
would become vacant under sec. 17.03 (5), Stats. Town
officers are also subject to removal by the judge of the cir
cuit court for cause under sec. 17.13, Stats.

Until and unless such persons are convicted or removed
as provided in those statutes, they are, we think, entitled
to the office to which they were elected by the votes of the
people.
SB
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Elections — Delegates to National Conventions — Tie
Votes—Candidate receiving one vote for delegate to nation
al convention, and no opposing candidate receiving any vote,
is entitled to certificate of election.

State board of canvassers has no power to cast lots in
case of tie vote for delegate to national convention and
such vote results in no election.

April 26,1932.

Theodore Dammann,
Secretary of State.

You recite that in the recent election of delegates to na
tional conventions, the state canvass shows that in one dis
trict one candidate for district delegate to the prohibition
convention received eleven votes and another seven; in an
other district, two candidates received four votes each, and
in still another district, four candidates received one each,
and in another district, one candidate received one vote.

You ask whether any of these candidates are entitled to
receive certificates of election from the secretary of state,
and, if so, whether the board of state canvassers may select
by lot the winning candidates in the case of the tie votes
where four candidates each received one vote.

The following sections of the statutes control:

Election of delegates to national conventions, sec. 5.22
(2):

"Except as otherwise provided, such elections shall be
noticed, held and conducted, and the results canvassed and
returned in the manner provided for judicial elections."

Judicial elections, sec. 8.05:

"Elections for justice, judge and superintendent shall be
noticed, held, conducted and the results canvassed and re
turned in the same manner as general elections. * * *"

General election canvass, sec. 6.71 (6):

"Said board [state board of canvassers] shall certify
such statements to be correct and shall thereupon determine
what persons have been, by the greatest number of votes.
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duly elected to such offices, or either of them, and shall at
tach to each statement a certificate of their determination
and deliver the same to the secretary of state."

Under the express provision of sec. 6.71 (6), a candidate
receiving one vote and no other person being voted for, is
entitled to a certificate of election under sec. 6.72, for he
has received "the greatest number of votes" cast for the
office.

In the absence of a statute authorizing a method of
choice in the case of tie votes, there is no election. 20 C. J.
208. The statutes make provision for casting lots in the
case of various elections, but contain no such provision with
reference to the state board of canvassers, except as the
state board of canvassers canvass primary elections. As to
such elections sec. 5.21 provides:

"(1) In every case of a tie vote, the tie shall forthwith
be determined by lot by the canvassers."

This section is contained in the same chapter, on nomina
tions, as sec. 5.22, providing for the election of delegates
to national conventions, but subsec. (2), of sec. 5.22 pro
vides that the result of the delegate election shall be can
vassed in the same manner as judicial elections, and sec.
8.05 provides that judicial elections shall be canvassed in
the same manner as general elections and not in the man
ner provided for primary elections.
I am of the opinion, therefore, that in the district where

the four candidates receive one vote each, the result is no
election.

FMW
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Municipal Corporations — Town Meetings — Public Of
ficers — Town Supervisor — Town meeting has not power
under sec. 60.60, Stats., to change compensation of super
visors from per diem to flat salary basis.

April 26, 1932.
Walter A. Graunke,

District Attorney,
Wausau, Wisconsin.

You inquire whether, imder sec. 60.60, Stats., the town
meeting may fix an annual salary for member of the town
board. Prior to 1913, the statute, then sec. 850, read as fol
lows:

"Supervisors, clerks of the polls and town clerks shall be
entitled to a compensation for each day actually and neces
sarily devoted by them to the service of the town and in the
discharge of any of the duties of their respective offices
required of them by law, two dollars for each day, and at
the same rate for parts of a day, unless the town shall have
fixed a different compensation at the annual town meeting;
and ho town officer shall be entitled to pay for acting in
more than one official capacity or office at the same time."

This clearly included supervisors with clerks of polls and
town clerks on a per diem basis. Ch. 256, Laws 1913,
amended the section to read:

"The compensation of supervisors shall be fixed by the
annual town meeting. The clerks of the polls and town
clerks shall be entitled to a compensation of two dollars
per day, and at the same rate for parts of a day for each
day and for each part of a day actually and necessarily
devoted by them to the service of the town and in the dis
charge of any of the duties of their respective offices re
quired of them by law, unless the town shall have fixed
a different compensation at the annual town meeting. If
the town meeting shall fail to fix the compensation of super
visors, the same shall be three dollars per day and at a
similar rate for parts of a day; and no town officer shall
be entitled to pay for acting in more than one official capa
city or office at the same time."

Ch. 438, Laws 1913, added sec. 850a, to read:

"In any town situated wholly within the boundaries of a
county containing a city having a population of three hun-
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dred thousand, or more, the supervisors shall be paid such
salary in lieu of compensation per diem, not to exceed six
hundred dollars per annum, as may be fixed by the electors
at any annual town meeting."

By ch. 551, Laws 1919, a reviser's bill, sees. 850 and 850a.,
were consolidated and revised into the present sec. 60.60,

except that the rate per diem was changed from three dol
lars to four dollars by ch. 322, Laws 1921. In two opinions
of the attorney general, XI Op. Atty. Gen. 326 (1922) and

XVII Op. Atty. Gen. 291 (1928), it was held that the town
meeting could not change the compensation of supervisors
from a per diem to a salary basis.

Ch. 256, Laws 1913, was Bill No. 855, A., and became
law on May 14; ch. 438, Laws 1913, was Bill No. 921, A.,
and became law June 5. The latter bill very likely was in
troduced and passed with the 1911 form of the statute in
mind and not with reference to any change that might be
made by the other bill, which became ch. 256. That chapter
is ambiguous. It might have been intended to permit other
than a per diem compensation for supervisors, or it might

have been drafted that way merely to fix a different rate
for supervisors. The drafting is confused throughout, and
lends no ready index to the full purpose of the change. But
one purpose is obvious and certain — the change in the
statutory rate.

In view of this legislative history, previous opinions of
the attorney general, and the character of the duties of the

office itself, I am of the opinion that the town meeting may
not fix the salary of supervisors, except upon a per diem
basis, and that in the absence of action of the town meeting
fixing a different per diem than that fixed by the statute,
the statutory rate controls.
FMW
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Public Officers — County Board Chairman — Vice Chair
man — County board chairman who fails to qualify as su
pervisor upon re-election as such nevertheless continues to
be chairman until his successor is elected, unless he resigns
from that office.

Upon resignation of chairman vice chairman may act
pending election of new chairman at next meeting of county
board.

April 26, 1932.

Martin Gulbrandsen,
District Attorney,

Viroqua, Wisconsin.

You state that the chairman of the county board was re-
elected as a supervisor at the spring election; that he has
failed to qualify as such, and has resigned as a member of
the county highway committee. You inquire whether this
person is still the chairman of the county board, and wheth
er he will continue to serve until his successor is elected
pursuant to sec. 59.05, subsec. (1), Stats.
You further inquire whether, if the chairman of the

county board should resign as such, the vice chairman can
assume the duties of the chairman, or whether it would be
necessary to call a special meeting of the county board for
the purpose of electing a new chairman.

Sec. 59.05 (1), Stats., specifically provides that the
chairman of the county board shall perform all the duties
required until the county board elects his successor. The
chairman, therefore, retains his office until his successor is
elected by the county board.

Subsec. (2), sec. 59.05, Stats., provides that the vice
chairman "in case of the absence, disability or death of the
chairman shall perform the duties of his office." No men
tion is made of the power of the vice chairman in case of
the resignation of the chairman, but it is clear that in such
an event, the chairman would be absent and the vice chair
man could, therefore, perform the functions of the chair
man in the interim between his resignation and the elec
tion of his successor by the county board.
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It is the opinion of this department that the chairman of
the county board is still the chairman and that if he resigns
his functions can be performed by the vice chairman, and
that it is unnecessary that a special meeting of the county
board be called for the purpose of electing his successor.
SB

Elections — "Scattering" votes are legal votes and to be
counted in determining if candidate has received necessary
majority or plurality of all votes cast for office.

State board of canvassers may, in their discretion, but
are not obliged to, send messenger to obtain names of those
voted for by votes returned as scattering, in election of
delegate to prohibition national convention, when vote is
nominal.

April 27, 1932

Theodore Dammann,

Secretary of State.

You were given opinion yesterday* that when no other
person receives any vote, a person receiving even one vote
for delegate to a national convention is elected. You now
ask if that is the result when the returns show other "scat

tering" votes, the person or persons for whom they were
cast not being named.
The general rule is that to be elected the candidate must

receive a majority (in case of two candidates) or a plural
ity (in case of more than two candidates) of all the legal
votes cast for the office. 20 C. J. 207; 9 R. C. L. 1121, 1122;

State ex rel. Bancroft v. Frear, 144 Wis. 79; State ex rel.
Mc Keever v. Cameron, 179 Wis. 405, and cases cited. So
where a candidate who is ineligible received the most votes,
the person receiving the next highest is not elected. 20 C.
J. 207; 9 R. C. L. 1125; State ex rel. McKeever v. Cameron,
supra. Illegal or void votes do not count, as when cast for
one known to be dead, or where they are so indefinite that

*Page 415 of this volume.
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the intent of the voter cannot be ascertained. State ex rel
Holden v. Tierney, 23 Wis. 430; State ex rel. Bancroft v.
Frear, supra. But the votes returned as "scattering" were
legal votes cast for some person for the office and entitled to
be counted.

"* * * an election by the qualified electors of the
state, and not a canvass of the votes, confers a right to
office; * * *" Attorney General ex rel. Bashford v.
Barstow, 4 Wis. 567, 800.

"* * * that right cannot be defeated by the mistake,
or negligence, or misconduct of the canvassing boards."
Attorney General ex rel. Carpenter v. Ely, 4 Wis. 420, 428.

Sec. 6.64 provides as to the board of county canvassers;

.  * Their determination shall be reduced to writ
ing, setting forth the whole number of votes given for each
office and the number of votes received by each candidate;
provided, however, that the names of persons not regularly
nominated, receiving a comparatively small number of
votes, may be omitted, and votes designated as scattering
votes. * * *"

Considering the purpose of the proviso, solely to avoid
the entirely unnecessary work of recording scattering votes
that cannot affect the result, it is obvious that it refers
only to scattering votes for an office where so much larger
a vote has been cast for the candidates that the names of
the scattering candidates are immaterial, and not to scat
tering votes for an office where there are only scattering
votes. So it would seem to have been the duty of the county
canvassing boards in their return of the scattering votes to
which you refer to show for whom they were cast.
In State ex rel. McDiU v. State Canvassers, 36 Wis. 498,

(1874), the court held that if the return of a county can
vassing board were void on its face, the. state board of can
vassers would be obliged to omit the vote of that county
in its canvass. In the revision of 1878, the statute, then
sec. 62, was amended to provide:

"* * * if it shall appear that any material mistake
has been made in the computation of votes given for any
person, or that the county canvassers in any county have
omitted to canvass the votes, or any thereof, cast at any
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poll in their county, the board may despatch a messenger to
the county clerk of such county, with their requirement in
writing to him to certify the facts concerning such mistake
and the reasons why such votes were not canvassed; and
the county clerk to whom any such requirement is delivered
shall forthwith make true and full answer thereto, under
his hand and the county seal and deliver the same to such
messenger, who shall deliver the same with all convenient
dispatch to the secretary of state."

This provision is still retained, being now sec. 6.71, sub-
sec. (2).

In State ex rel. McDill v. State Canvassers, supra, the

court said, pp. 505-506:

"The record before us does not inform us what were the
alleged illegalities and defects for which the board of county
canvassers threw out the votes cast in the rejected town
and ward. But whatever they were, the statute pointed out
the duty of that board in unmistakable terms. Tf in the
canvass of votes any returns shall be found to be so in
formal or incomplete that the board cannot canvass them,
they may dispatch a messenger to the inspectors who made
the returns, commanding them to complete the returns in
the manner specified by law; and such corrected returns
shall forthwith be returned to the canvassers for their fur
ther action; and for the reception of such returns the board
may adjourn for a time not exceeding two days.' Tay. Stats.,
230, sec. 89.
"It is not necessary that a person should be a lawyer in

order to know that the word 'may,' as first used in the
statute above quoted, means 'must.' Any one would so read
it who has sufficient intelligence to comprehend that the
preservation of our system of free government is impossible
unless the will of the people, lawfully expressed through the
ballot box, is respected and obeyed."

And the court added caustic condemnation of the county
canvassers who rejected the votes of an entire town and
ward without stating the nature of the defect in the re
turns therefrom. The language of that case certainly would
not be called for in the present circumstances, where the
scattering votes not properly returned represent no sub
stantial part of the electorate and could result, at best, in a
rather technical election. While the interpretation that the
"may" power of the county canvassers is mandatory would
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seem to apply with equal force to the parallel "may" power
of the state canvassers under sec. 6.71 (2), I do not believe
the legislature contemplated depriving the state canvassing
board of all discretion in so extreme a case as the present,
having to do, not with the election of a public official, but
with the selection by a mere colorable and technical vote of
a delegate to the national convention of a party whose total
vote is but nominal. To carry the court's interpretation
that the duty is mandatory to that extent would be reductio
ad absurdum.

Reason for holding the "may" in sec. 6.71 (2) to be dis
cretionary may be found also in the fact that the legislature
by ch. 340, Laws 1875, changed the "may" in the county
canvasser section to "shall," while the revisors of 1878, in
adding the provision to the state canvasser section, used
"may," and the two statutes still stand, the one "shall" and
the other "may."
I am of the opinion that, upon the face of the returns,

unless the candidate for delegate is shown to have received
not only the highest number of votes, but the necessary
proportion of all the votes cast, including those returned as
scattering, no election results. I am of the further opinion
that the state board of canvassers has the power to dispatch
a messenger to the respective county clerks for statement
of the persons for whom the scattering votes were cast, but,
at least under the present circumstances, in the absence of
any demand or apparent substantial purpose, may, in their
discretion, omit it.
FMW
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Corporations — Municipal Corporations — Public Utili
ties— Under sec. 66.06, subsec. (11), par. (b), Stats., all
municipal utility charges against customers for preceding
year which are delinquent on November 1 are to be reported
to clerk by treasurer, and they thereupon become lien upon
property on which service was furnished.

April 27, 1932.

Public Service Commission.

Attention Wm. M. Dinneen, Secretary.

Your letter is quoted below:

"In connection with the operation of municipally owned
water systems, section 66.06 (11) (b) of the statutes pro
vides that 'on the first day of January and July in each
year, the department in charge of the utility shall furnish
the treasurer with a list of all lots and parcels of real estate
to which water has been furnished by the city during the
preceding six months and the amount due for the same,'
and makes further provisions regarding the addition of
penalties and the collection of the amounts due in a manner
similar to the collection of taxes. One municipal utility
makes a practice of rendering and collecting bills monthly
and reports to the treasurer in the manner described above
only the amounts of bills which have been unpaid.
"A question has arisen regarding the procedure in con

nection with one of these unpaid bills which was not re
ported to the treasurer on the first of January or July first
following the rendering of the bill, and as to whether the
effect of the words 'during the preceding six months' would
prevent such a bill being included in the following report.
For example: assume that the bill for water furnished a
consumer during the month of May was not paid and was
not included in the report made to the treasurer on the
first of July. Could this bill for May be included in the re
port made to the treasurer on January first?"

The submission by the municipal utility to the treasurer
of a list of delinquent charges for six months is apparently
for the purpose of placing in the treasurer's hands the
information which will enable him to collect customer's bills

due to the municipality. The provision requiring the sub
mission of the list to the treasurer is merely directory as to

time. Appleton v. Outagamie County, 197 Wis. 4, 9. No
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reason is perceived, therefore, why in the event that a de
linquent charge is omitted from the list by mistake, that
fact should prevent the filing of a corrected or supplemen
tary list as soon as the mistake is discovered.
These semiannual lists are subject to inspection, and, be

ing filed under a statutory requirement are, in a sense,
notice to the land owners. Therefore, when a correction is
made the land owner affected should be notified that the
charge in question has been added to the list furnished to
the treasurer. In such a case the penalty would attach ten
days after the filing of such correction.
The statute contemplates that the treasurer should make

an effort to collect these delinquent bills and that all sums
that have accrued during the preceding year, which means
the calendar year, and are not paid by the first day of
November, shall be reported by the treasurer to the clerk,
who shall insert the same in the tax roll as a delinquent
tax against the property. It is only when this list of de
linquent charges is filed with the clerk by the treasurer
that a tax lien attaches to the property. The language is
such as to indicate that such lien is to include all sums due
for the preceding year.

If these are charges due for the preceding year and the
same are reported by the treasurer to the clerk as of No
vember 1, the property owner has no ground to complain
because the information as to the existence of the charges
was transmitted to the treasurer by the officers of the muni
cipal utility in an irregular manner.
SB
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Automobiles—Registmtion—Words and Phrases—New
—Term "new" as used in sec. 85.02, subsec. (3) and (4),
Stats., not only refers to latest or current model automobiles
but applies as well to automobile of model older than last
or current model but which has never been sold or used on
highways except for demonstration purposes by dealer.

April 27, 1932.

Earl E. Schumacher,

District Attorney,

Beaver Dam, Wisconsin.

In your letter you refer to subsecs. (3) and (4), sec.
85.02, Stats., which relate to registration of service vehicles.
You inquire whether the word "new" as used in the pro
vision under this section relating to "new vehicles displayed
for retail sale or used for demonstration purposes" would
include a 1931 model automobile which has been used a

little as a demonstrator but which has never been sold by
the dealer.

It is the opinion of this department that the term "new"
as used in sec. 85.02, subsecs. (3) and (4), refers to an
automobile which has not been used on the highway except
for demonstration purposes by the dealer. In other words,
it was the intention of the legislature to apply the term
"new" as used in this section to all cars that have not been

sold nor used by the dealer except for demonstration pur
poses, regardless of whether or not such car is of the new
est or latest model.

Subsecs. (3) and (4), sec. 85.02 provide:

"(3) Beginning July 1, 1931, as to motor trucks, tractor
trucks, trailers and semitrailers, and January 1, 1932, as
to other vehicles, every vehicle owned by any dealer, dis
tributor or manufacturer of vehicles required to be regis
tered by this chapter shall be registered in the same manner
as other similar vehicles, except new vehicles displayed for
I'etail sale or used for demonstration purposes by a dealer,
disti'ibutor or manufacturer. When any such vehicle is dis
played for retail sale or used for demonstration purposes,
there shall be affixed to the inner side of the windshield of
such vehicle, or in other conspicuous positions if there is no
windshield, a 'Displayed for Sale and Demonstration'
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sticker, bearing the words 'Displayed for Sale and Demon
stration,' the name and registration number of the dealer,
the make and style of the vehicle, the date received from
the distributor or manufacturer and the license fee for the
vehicle, plainly stamped or stenciled thereon.
"(4) 'Displayed for Sale and Demonstration' stickers

shall be supplied by the secretary of state on application
by the dealer, accompanied by the fee which shall be ten
per cent of the full registration fee. Application for such
sticker shall be made in the same manner as application
for registration, and the stickers issued in the same man
ner as license plates. No new vehicle shall be displayed for
sale or demonstrated on the highways unless a sticker is
attached as provided in this section. No such vehicle shall
be operated on the highways except by an authorized repre
sentative of the dealer, distributor or manufacturer, and
for demonstration purposes exclusively. When the vehicle
is sold, the sticker shall remain on the vehicle until the
number plates are attached and then be destroyed. Pro
vided, that any buyer of such vehicle having made applica
tion for the registration thereof and having paid the fee
therefor may operate such car on the highways."

Sec. 370.01, subsec. (1), Stats., prescribes the rules of
statutory construction and declares that all .words and
phrases shall be construed and understood according to the
common and approved usage of the language.

It is a fundamental rule of statutory construction that
the courts should give effect to the intention of the legisla
ture and that a statute is to be interpreted by an examina
tion of the whole of the act of which that construed forms
a part. State ex rel. Hayden v. Arnold, (1912) 151 Wis.
19, 138 N. W. 78; Ekern v. McGovern, (1913) 154 Wis. 157,
142 N. W. 595, 46 L. R. A. (N. S.) 796; Pfingsten v. Pfings-
ten, (1916) 164 Wis. 308, 159 N. W. 153.

From an examination of the whole act we believe that it
was not the intention of the legislature to include within the
meaning of the term "new" as used in sec. 85.02, (3) and
(4) only such automobiles as are of the latest or current
year model. This would be penalizing the dealer for his
failure to dispose of such cars by requiring him to pay the
full registration fee. It is the common understanding that
a new automobile is one that has not been used and not
merely an automobile of the latest model. It will also be
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noted that sec. 85.02 contains penal provisions and under
settled rules of statutory construction must be strictly con
strued against the state and in favor of the person to be
penalized. Minneapolis Threshing Machine Co. v. Hang et
al, (1908) 136 Wis. 350, 117 N. W. 811; Weirich v. State,
(1909) 140 Wis. 98, 121 N. W. 652, 22 L. R. A. (N. S.)
1221; Calvetti v. Industrial Coinmission, (1931) 204 Wis.
297, 230 N. W. 130.
You are therefore advised that a 1931 model automobile

used only as a demonstrator by the dealer but which has
never been sold by the dealer, is a "new" automobile within
the meaning of sec. 85.02, (3) and (4), Stats.
HHN

Automobiles — Common Carriers — Ton Mile Tax —

Trailer owned by county is not subject to sec. 194.16, Stats.,
even though operated by another.

April 28, 1932.

Wm. M. Dinneen, Secretary,
Public Service Commission.

You state that a county owns and operates a thirty-ton
trailer which, in addition to use by the county, is sometimes
used by highway contractors and others for transporting
equipment. You inquire whether this vehicle, when used
by others than the county, is subject to the ton mile tax
provided by ch. 194, Stats.

Sec. 194.16, subsec. (1), par. (b), exempts from the pro
visions of the motor vehicle hauling law:

"Motor vehicles, trailers or semitrailers owned or oper
ated by the state or any political subdivision thereof."

The vehicle in question, being owned by the county, is
not subject to the act, and this applies irrespective of
whether it is operated by the county or any other person
or corporation.
SB
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Elections — Challenges — Where vote is challenged and
inspectors neglect to tender statutory oath and refuse to
permit person to vote there is violation of sec. 348.24, Stats.

April 28, 1982.

Harold W. Hartwig,
District Attorney,

Watertown, Wisconsin.

Your letter is quoted, in part, as follows:

"In a recent town election the clerk of elections, whose
duty it is to register the voters after they have marked
their ballots, said to a teacher in the school district who had
just marked her ballot that she could not vote as she was
not a resident of the school district according to a copy of
the election laws from which he quoted, and by reason of
said statement the inspector of elections did not take the
marked ballot of said teacher and said teacher was accord
ingly deprived of the right to vote.
"Does this action on the part of the clerk of elections

amount to a violation of 348.24 for which he could be prose
cuted criminally?"

Under the provisions of sees. 6.50 to 6.53, Stats., inclusive,
the clerk of election, or any other voter, could properly
challenge the vote of any person whom he suspected of not
being a qualified voter. It then became the duty of the in
spector to tender the official oath, and if the person seeking:
to vote took the oath as prescribed it was the duty of the
inspector to receive the ballot as marked. CHUespie v. Pal
mer, 20 Wis. 544.
If the inspector, upon a challenge being made, neglected

to tender the statutory oath and refused to permit the party
challenged to vote, there was a technical violation of sec.
348.24, Stats., by the inspector or inspectors.
Your statement of facts does not indicate any violation

on the part of the clerk of election.
SB
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Public Offi^cers — District Attorney — It is not duty of
district attorney to defend police officer in civil action
brought against him for false arrest and malicious prosecu
tion.

April 28, 1932.

Simon Horwitz,
Assistant District Attorney,

Oshkosh, Wisconsin.

You inquire whether it is the duty of the district attorney
to defend a county police officer in a civil action for false
arrest and malicious prosecution arising out of an arrest
which he made in the course of his duty, but which arrest
resulted in an acquittal.
You express the opinion that the language of sec. 59.47,

subsec. (3), Stats., is not sufficiently broad to require the
district attorney to defend in such case.
In the opinion of this department your conclusion is cor

rect.

In an opinion found in XIV Op. Atty. Gen. 602, it was
held that it is not the duty of the district attorney to de
fend former members of the county highway committee
charged with the misapplication of county funds. The
reasoning of that opinion, while not directly in point, sup
ports the conclusion above stated.
SB
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Public Officers — District Attorney — Income Tax Board
of Review — Office of district attorney is incompatible with
membership on county income tax board of review.

April 28, 1932.
N. H. Roden,

District Attorney,
Port Washington, Wisconsin.

You inquire whether a district attorney may serve as a
member of the county income tax board of review.
The members of the county income tax board of review

are appointed by the tax commission under the provisions
of sec. 71.13, Stats., and their compensation is also fixed
by the tax commission.

Sec. 71.16, subsec. (10), Stats., provides that

"The attorney-general shall appear for the tax commis
sion in all courts, except that in cases involving appeals of
persons other than corporations, the district attorney shall
appear with the attorney-general."

The appeal therein referred to is an appeal from an order
of the tax commission sustaining or modifying the findings
of the county income tax board of review, and the action
of said board is, therefore, directly involved in the appeal.

It is the opinion of this department that the duty there
imposed upon the district attorney is inconsistent with the
duty of a member of the county income tax board of re
view, and that the two offices are, therefore, incompatible.
SB
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Appropriations and Expenditures — Refunds — Automo-
jyiles — Ton Mile Tax — Motor vehicle hauling permit fee of
five dollars collected by public service commission under
erroneous construction of law may not be refunded by com
mission but must be turned in to state treasury. Refund

may be made upon approval of governor, secretary of state,
state treasurer and attorney general under sec. 20.06, sub-
sec. (2), Stats.

April 29, 1932.

Public Service Commission.

Attention Wm. M. Dinneen, Seci^etary.

You state that the five-dollar fee for motor vehicle haul

ing companies prescribed by sec. 194.16, subsec. (3), Stats.,
has been collected from certain individuals under an er

roneous construction of the law.

You inquire whether upon discovery of the error by the
commission and surrender of the permit plate, the secre
tary of the commission has authority to refund the permit
fee so collected.

Sees. 14.68 (1) and 20.06, Stats., provide:

14.68 (1) "Unless otherwise provided by law, all moneys
collected or received by each and every officer, board, com
mission, society, or association for or on behalf of the state,
or which is required by law to be turned into the state
treasury, shall be deposited in or transmitted to the state
treasury at least once a week

20.06 "There are appropriated from the proper respec
tive funds, from time to time, such sums as may be neces
sary, for refunding or paying over moneys paid into the
state treasury as follows:
"(2) Moneys paid into the state treasury in error; but

no such refund shall be made except upon the written ap
proval of the governor, secretary of state, state treasurer,
and attorney-general."

I do not believe the legislature had in mind in enacting
this statute any distinction between a mistake of law and
a mistake of fact. I see no reason for reading into the
statute the words "of fact" following the word "error." To
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any but the ultralegal mind, an error is none the less an
error because it is an error of law rather than an error of
fact.

Nor do I believe the legislature contemplated in the enact
ment of this statute any other than the occasional, minor
erroneous payments into the state treasury. For instance,
I do not believe the legislature contemplated this statute to
cover such a situation as the moneys that were authorized
by legislative act to be refunded certain estates that had
paid inheritance taxes under a provision of the state in
heritance tax law finally determined to be unconstitutional
by the United States supreme court.
The fact that the legislature required for the refund the

joint and unanimous approval of the four elective state of
ficers indicates that it contemplated that it was creating
an important duty requiring a large measure of discretion.
In view of this and the remedial character of the provision,
it should be liberally construed. See X Op. Atty. Gen. 952,
XIII Op. Atty. Gen. 545, and XV Op. Atty. Gen. 10.
Under the circumstances that you present, I am of the

opinion that sec. 20.06 (2) of the statutes authorizes a re
fund of erroneously collected motor vehicle hauling permit
fees, upon the approval of the governor, secretary of state,
state treasurer, and attorney general.

Neither the public service commission nor its secretary
has any authority to make a refund, but may present the
matter to the state oflBicers named in sec. 20.06 (2) with
recommendation for refund.

FMW
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Criminal Law — Fireworks — Sale of Smith's automatic
machine gun and Smith's rapid fire machine gun does not
violate sec. 340.70, subsec. (2), Stats.

May 2, 1932.
A. J. Altmeyer, Secretary,

Industrial Commission.

You submit two mechanical contrivances called Smith's
automatic machine gun and Smith's rapid fire machine gun
and inquire whether their sale and use in Wisconsin would
violate sec. 340.70, Stats.
The principle Involved in these toys is identical. A tripod

supports a movable cylindrical barrel which is fastened to
it. A small container or generator rests on the ground or
floor and is connected with the barrel by means of a rubber
tube. Gas is generated in the container and is drawn into
the barrel. The gas is exploded by means of a spark created
by the contact of steel on flint, which is brought about in
one case by a trigger and in the other by revolution of a cog
wheel. The gas used is acetylene, which is one of the chem
ical products resulting from the union of calcium carbide
and water. When the force of the chemical reaction is ex
hausted, there remains in the generator, in addition to the
carbide residue, a solution of calcium hydroxide, whose
properties are basic rather than acidic. This reaction is
chemically expressed as follows:

CaCs plus 2H,0=Ca (OH), plus C,H,.
Sec. 340.70, subsec. (2) provides:

"Under no circumstances shall any person sell, keep for
sale, manufacture or bring into this state for use therein
any fire balloon, mortars or cannon, or any explosive cane,
toy pistol, toy revolver or other contrivance using explosive
caps or cartridges, * *

It would seem clear that the contrivances above described
are not fire balloons or explosive canes. It seems equally
clear that the words "toy pistol, toy revolver or other con
trivance are all modified by the words *'using explosive
caps or cartridges." The toys in question use neither caps
nor cartridges. A cap or cartridge used in a toy pistol or
revolver is a charge of powder enclosed in a container of
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paper, metal, cloth, parchment, etc. Smith's toys use only a
spark generated by flint and have neither powder nor con
tainers of any kind, and no tangible missile of any kind is
projected. There is simply a report from the explosion of
the gas, and no harm would result to a person standing di
rectly in front of the mouth of the barrel.

It is impossible, from a reading of the statute, to deter
mine whether the words "mortars or cannon" refer to mor

tars or cannon which project tangible and substantial
charges, to toy mortars or cannon, or are modified by the

words "using explosive caps or cartridges." The use of
the word "toy" before the words "pistol" and "revolver"

and its absence before "mortars" and "cannon" would seem

to eliminate the second possibility. In either the first or
third case, the contrivances would not come within the stat
ute, so that it becomes unnecessary to pass an opinion on

this question of statutory construction.
Acetylene gas can be highly combustible when united with

oxygen, an excess of air or subjected to great pressure.

Even then no damage results if the proper outlet is pro
vided. In the case of the present toys, there is no force be
hind the gas such as would result in a great pressure. Be
fore such pressure could be generated, the tube would burst.
If an excess of air or oxygen mixed with the gas, the pre-
explosion would simply be harmlessly dissipated through
the mouth of the barrel.

In view of the nondangerous character of these toys, the
indefiniteness of the statute, and the rule that criminal stat
utes must be strictly construed, I am of the opinion that the
sale or use of Smith's automatic machine gun and Smith's
rapid fire machine gun does not violate sec. 340.70, subsec.
(2), Stats.
JEM
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Public Health — Public Officers — Plumbing supervisor is
required to be elected by city council of Green Bay in com
pliance with sec. 145.05, subsec. (1), Stats.
Under sec. 63.06 (2) city council is required to fix salary

of plumbing supervisor and his term of office, but it is not
necessary to pass ordinance to create such office, as it is
created by statute.

May 2, 1932.

Board of Health.

You have submitted a request from Thomas C. Dwyer,
corporation counsel of the city of Green Bay, upon which
you desire an official opinion. Mr. Dwyer directs attention
to ch. 145 of the statutes, pertaining to the plumbing in
spector, which was amended at the last session of the leg
islature, repealing thirteen sections and enacting thirteen
new ones; but the only material change in reference to the
plumbing inspector was to change the title to that of
"plumbing supervisor," otherwise the statute remained the
same.

He says that the question has arisen as to whether or not
the present plumbing inspector of Green Bay, who has
held office a number of years, has a right to hold his office
indefinitely and until he be removed for cause or whether he
has a term of office. He refers us to sec. 145.05 of the
statutes, which provides:

"(1) The council of a city of the first, second or third
class, having a system of waterworks or sewerage, or the
officer or board in charge, shall appoint one or more plumb
ing supervisors, who shall be licensed plumbers, when first
appointed, but need not renew their licenses while they con
tinue in office. The council of a city of the fourth class and
the board of a village, township, county or the commissioner
in charge of any metropolitan sewerage district may ap
point one or more plumbing supervisors who shall be prac
tical plumbers, skilled sanitarians, or competent persons
familiar with plumbing. Such supervisors may be removed
for cause. * *"

You will note that it does not provide for any term of
office. However, he refers us to sec. 63.06 (2), Stats., where
it appears that the city of Green Bay has a right to select
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such officers and their assistants as are necessary to the efii-
cient conduct of the affairs of the city and shall fix their
term of service and their salaries. Mr. Dwyer states that it
is his opinion that the council has the right to fix the term of
service of the plumbing supervisor the same as it has the
right to fix that of the building inspector, city engineer and
any other office which is not under civil service.
You inquire whether it is necessary to enact an ordinance

to create the position of plumbing supervisor. Mr. Dwyer
believes that it is not necessary. We agree with him. It
may be necessary to pass an ordinance if they have no such
general ordinance now to fix the term of that office, but you
will note that sec. 145.05 makes it obligatory for the council
to elect a plumbing supervisor. It is therefore not necessary
to pass an ordinance to create an office which is already
created by statute.
JEM

Public Officers — Soldiers* Relief Commission — Member
of soldiers' relief commission may not hold office of assistant
secretary of commission.

May 2, 1932.

Carl Christianson,
Assistant District Attorney,

Madison, Wisconsin.

You inquire whether a member of the soldiers' relief com
mission appointed pursuant to the provisions of sec. 45.12,
Stats., may serve as assistant secretary and receive a salary
for such service.

The members of the soldiers' relief commission receive
compensation. With respect to the secretary, who may by
statutory authority be a member of the commission, it is
provided that a county board may allow a sum not to ex
ceed $500, the same to be in lieu of all other compensation.
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It is further provided that the county board "may pro
vide for the employment of an assistant secretary of the
soldiers' relief commission, who shall be an honorably dis
charged soldier, sailor or marine of any war of the United
States, or such other person as the commission may employ,
and fix his compensation at not to exceed twelve hundred
dollars per annum." Sec. 45.15, Stats.
A county official may not receive compensation as a coun

ty employee under the provisions of sec. 348.28, Stats., the
supreme court having held that the prohibition of this stat
ute applies to a contract for personal service. Henry v.
Dolen, 186 Wis. 622.
A member of the soldiers' relief commission is an official

of the county and his acceptance of employment as assistant
secretary would, therefore, be in violation of this statute.
You are therefore advised that a member of the soldiers'

relief commission may not lawfully serve as assistant secre
tary thereof and receive compensation for such service.
SB

Trade Regulation — Trade-marks — Secretary of state
has no power to revoke or cancel registration of trade
marks. Any infringement that may exist between trade
marks of this state and those of federal government and
any other state are matters for parties affected to settle
among themselves or by litigation. No error was made in
registering trade-mark.

May 2, 1932.
Theodore Dammann,

Secretary of State.

You state that your department has registered trade
marks on feeds for Mr. Hull of Markesan as follows:

"'Wisconsin State' (The words) in unique letter
ing superimposed on a picture of the state capitol with the
dome appearing above said words, all of which is inclosed
in a semi-oval figure. (Applied to poultry and animal feeds.)
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" 'Wisconsin State Chick Starter' (Applied to Feed)
" 'Wisconsin State Egg Mash' (Applied to Feed)
" 'Wisconsin State Formula Feeds' (Applied to Feed)
" 'Wisconsin State Growing Mash' (Applied to Feed)''

You state that now the Northern Milling Company of
Wausau comes with a claim of infringement of their rights
by Mr. Hull, sending you copies of their federal registra
tions of the words "Wisconsin" as applied to feeds, together
with samples of their advertising and a brief from their
attorney to prove prior ownership and exclusive right of
such trade-mark. You have forwarded such papers for our
consideration and you ask to be advised if you were in error
in registering the applications of Mr. Hull, and if so, wheth
er any further duty is now required of your department.

There is no provision in the statute authorizing the secre
tary of state to cancel any registration of a trade-mark, so
that you have no further duty to perform in this matter.
If there is an infringement in any way it is for the parties
interested to settle their differences among themselves or in
such matters as may be done in the courts of this country.
We believe you were not in error in registering the said
trade-mark.

JEM

Legislature — Public Officers — County Board Member —
Member of Legislature — Offices of member of legislature
and member of Milwaukee county board are compatible;
person holding both may receive compensation attaching to
both offices.

May 2, 1932.

Theodore Dammann,

Secretary of State.

You state that a member of the legislature was recently
elected supervisor of Milwaukee county and that a question
has now arisen whether one man can legally hold both offices
and receive the compensation incident to them.
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It has been held by this department at previous times
that a legislator can legally hold the office of county board
member. XVII Op. Atty. Gen. 261 and X Op. Atty. Gen. 305.
It is true that these opinions did not refer to Milwaukee
county, but to counties where the county board members re
ceived a per diem compensation instead of a salary, and
where they are not elected by assembly districts.
Although the county board members of Milwaukee county

are elected in a manner different from that prevailing in
other counties of the state, the duties are almost identical,
except that the Milwaukee county board has a little greater
power in a few respects. It is the opinion of this depart
ment that these slight differences have no material bearing
on the question of compatibility and that the two offices of
member of the legislature and member of the Milwaukee
county board may be held by one man, who is entitled to
the compensation attaching to both.
JWR

Counties — Investigators — Public Officers — District at
torney has power in counties containing no city of first class
to expend money for investigators only to extent authorized
by sec. 59.88, Stats.
County board has no power to authorize anything in ex

cess of provision of that section.

May 2,1932.
Edward S. Eick,

District Attorney,
Chilton, Wisconsin.

In your communication of March 28 you direct our atten
tion to sec. 59.46, subsec. (3), Stats., which provides:

"The district attorney of any county containing a city of
the first class may appoint such investigators as may be
authorized by the county board, and the county board may
abolish such positions at their pleasure. Such investigators
when so appointed shall have general police powers within
said county."
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You inquire whether the district attorney of a county
which'contains no city of the first class is authorized to call
in special investigators, finger print experts or pathologists
without express resolution of the county board. You ask
also: If such special investigator, finger print expert or
pathologist is called in by the district attorney of a county
which contains no city of the first class and without authori
ty by express resolution of the county board, has the county
board authority to issue payment for the reasonable com
pensation of such person or persons so called in, or is such
district attorney personally liable?
You also inquire whether, if the first question is an

swered "No," there is any provision in the law requiring the
county board of counties containing no cities of the first
class to set aside certain funds for the use of the district at

torney in making criminal investigations.
All your questions have been answered in former opin

ions of this department. See sec. 59.88, XII Op. Atty. Gen.
47, XIV Op. Atty. Gen. 549, XVI Op. Atty. Gen. 552.
On authority of the above section and opinions, I will

say that the district attorney in a county which does not
contain a city of the first class has the right to expend
money for the purpose in question to the extent authorized
by sec. 59.88, Stats. Anything done in excess of the author
ization in said section by the district attorney or county
board is unauthorized. Said section 59.88 is the only one
covering the point in question.
JEM
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Trade Regulation — Trading Stamps — Sale of coupons
to parties entitling each purchaser to service or credit on
merchandise purchased is not in violation of trading stamp
law; said coupons are not given in connection with sale
of merchandise and no other statute has been violated.

May 2,1932.

Harry S. Fox,

District Attorney,
Janesville, Wisconsin.

You enclose with your communication of April 25 a book
of tickets which you say a local promoter is selling for
$1.00 a book. As appears, the book contains a number of

tickets which are redeemable by local merchants in goods,
services, or credits. The book also contains the notation,
"Coupon enclosed will be accepted the same as cash for
services specified," but apparently is not redeemable in
cash.

You also enclose a copy of the agreement which is en
tered into between the promoter of this project and the
local merchant.

You ask~ to be advised whether this practice is a viola
tion of the trading stamp law or any other statute.
The contract reads in part:

" T or we' the undersigned doing business under the
name of * * *
"Agree to give service and work free of charge to all
coupons printed to , except those coupons where

WILL GIVE CREDIT on service work or purchase
to the full amount as specified on all credit coupons printed
to 1 . will accept all said coupons printed
to in lieu of cash to the full amount for service work or
purchase as called for on each coupon. Coupon books shall
be numbered from 1 (one) up to and including 1,500 (fif
teen hundred). Coupons will be accepted by for
service work or purchase up to and including March 1,
1933 from date hereforward: * * *"

I see no violation of the trading stamp act in this transac
tion. The dollar is paid for the coupons and there is no
merchandise that goes with them. In other words, the
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coupons are sold and they entitle the purchaser to services
to be rendered or credit on goods to be purchased. We are
of the opinion that no statute is violated by this transaction.
JEM

Banks and Banking — Reorganization plan may include:
Consolidation with another reorganizing bank, waiver of
stockholders' statutory liability, and organization of new
corporation, but plan must be agreed to by necessary per
centage of creditors of each bank, may not waive statutory
liability of stockholders in reorganized bank, and must be

approved by commissioner of banking.

May 2, 1932.

Thomas Herreid,
Acting Commissioner,

Banking Department.

You state that it is proposed that a new bank be formed
to take over the acceptable assets of two banks that are
in course of liquidation by you, such new bank to issue
certificates of deposit to the creditors of each bank in pro
portion that their respective claims bear to the acceptable
assets taken over from the bank of which they are creditors,
and the remaining assets to be placed in the hands of trus
tees for liquidation, each bank's assets to be handled sepa
rately for the benefit of creditors of each bank.

It is proposed to secure the signatures of ninety per cent
of the creditors of each bank to a waiver or agreement
which will:

1. Specifically authorize the transfer of the acceptable
assets to the new bank in exchange for the certificates of
deposit.

2. Provide that the certificates of deposit together with
the interest of each creditor in the segregated trust shall
be in full payment of the claim of each creditor.
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3. Specifically waive the statutory liability upon the stock
holders of the delinquent banks.
The plan is suggested as a simplified and practical way

of accomplishing the same results as would reorganization
of each bank separately and their later consolidation, and
you cite authority to show that the formation of a new
corporation to take over the affairs of the old one is a
reorganization.

You ask whether such a plan would come within sec.
220.08 (15) of the statutes, so that, if approved by you,
you could refuse to levy any assessment upon the stock
holders of the delinquent banks, even at the request of a
depositor who did not sign one of the agreements.
The nature of the statutory liability of bank stockholders

and the use of the proceeds of a statutory assessment in
a reorganization is quite fully discussed in an opinion this
day given to Frank W. Kuehl, stabilization director in your

department.* We have here the reverse of this proposition,
viz., a reorganization without enforcement of the statutory
liability. I see no reason why this is not within the scope
of a reorganization agreement. The individual depositor or
other creditor became such subject to the reorganization
statute which empowers the statutory percentage of the
creditors to bind all of them. Perhaps it would be more
accurate to say that when the bank is reorganized, on such
a plan, the statutory assessment, which is for liquidation
purposes, drops out. But it seems to me it is essentially
a waiver by the creditors of their right to have the liability
enforced for their benefit. It is indicated in the opinion
to Mr. Kuehl above referred to that the creditors may con
sent to the proceeds of a statutory assessment being used
in a reorganization. The fund being for the benefit of credi
tors, obviously they would be expected to have the right

to dispose of it. In the absence of a reorganization statute,
they might combine their dividends into a fund with which
to organize a bank. The reorganization statute authorizes
a percentage of the creditors to divert the assets of the

bank into a reorganized institution upon an agreement with

*Page 449 of this volume.
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the organizers thereof. The particular question with which
we are confronted is whether this percentage may bind the
others in an agreement not to collect certain of these assets,
the statutory liability of the old stockholders. I think this
"is contemplated by the reorganization statute, and has, in
fact, been practiced. If a bank can be reorganized with a
voluntary assessment which may be less than the statutory
liability, why cannot it be organized without either volun
tary assessment or the enforcement of the statutory lia
bility? In Receivership of GermaniaBank, 91 Minn. 464, 98
N.W. 341, the stock of those not joining in a voluntary
assessment was canceled in the reorganization, but all
stockholders of the old institution were, in a subsequent
insolvency of the reorganizeii institution, held liable under
the statute for the benefit of the creditors of the old institu

tion, the court holding that the reorganization agreement
did not amount to a payment of the creditors. The opinion
makes it clear, however, that it goes upon the intention of
the parties, and I see no reason why the reorganization
agreement may not provide that the creditors accept the
certificates in the new institution and the trusteed assets

of the old institution in full for their claims.

Whether the loss of the stockholders should be limited

to their stock, and the balance of the loss assumed by the
creditors, is, it seems to me, matter of the agreement and
the judgment of the commissioner of banking under the
reorganization statute. The creditors may be of opinion
that such a plan will be of more benefit to them, directly
or indirectly, than the available alternatives. The com
missioner is charged with the serious responsibility of pass
ing judgment upon, not only the banking soundness of the
financial structure of the reorganized institution, but also
upon the fairness of the plan as between creditors and
stockholders under all the circumstances of the particular
case.

I have so far treated the plan as referring to the statu
tory liability of the present stockholders, not to the statutory
liability of the stockholders of the reorganized bank. If
the latter is meant, then I refer you to my opinion of this
date to Mr. Kuehl, that the statutes do not permit the
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doing of a banking business without the full statutory
liability of stockholders, that a bank may no more be re

organized without this essential of the banking law re
quirements than it could be so chartered in the first in
stance, and that the commissioner of banking is not au

thorized to approve a reorganization plan that attempts
to vary this rule of the banking laws. I will supplement
that opinion by saying that it may be that a creditor may
for himself waive the right, just as he may waive any other
right, but it cannot be waived for all present creditors nor
for future creditors, by a percentage of the present creditors
in a reorganization agreement, and the public policy of
securing waivers by large numbers of present creditors may
well be questioned, at least to the extent of requiring it
to receive the disapproval of the commissioner of banking.

Throughout it must be borne in mind that waiver is an

intentional foregoing of a known right. A man ordinarily
may not contradict the express language of an agreement
which he signs, and the possibility that depositors may be
secured in a reorganization plan to sign away rights of the
existence or worth of which they are not fully aware is,
I believe, one reason for the requirement of the statute
that such a plan must be approved by the commissioner of
banking.

I find no difficulty in agreeing with the proposers of the
plan that two insolvent and liquidating banks may con
solidate in a reorganization as well as may two solvent and
going institutions under the express provisions of sec.
221.25. Specific statutory authority need not exist for any
particular method of reorganization, but any lawful method
may be used. See Harriet State Bank v. Samels, 204 N.W.
938, 941, where the court said:

It is sound public policy to permit him [com
missioner of banking] to adopt any lawful method by which
the failure of a bank may be averted. Although the statute
does not expressly authorize him to take security for the
payment of notes due to a bank of impaired capital, au
thority may be inferred from the language of the statute."

You were given opinion February 20, 1932 (XXI Op.
Atty. Gen. 167) that the capital stock might be reduced
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in a reorganization, under statutes authorizing such re
duction without reference to insolvency or reorganization.
It would seem that consolidation in reorganization would
stand on the same footing.

It must be borne in mind, however, that the creditors
of one insolvent bank can be given no voice in the reorgani
zation plan of the creditors of the other insolvent bank.
The full required percentage of the creditors of each bank
must be obtained to an agreement that such bank shall be re
organized by consolidation with the other bank upon the
reorganization plan specified. The reorganizers may be the
same as to each group of creditors, but the creditors are
two separate groups, and must be treated as such.
Nor do I find any difficulty in agreeing that the reorgan

ization may be effected by the organization of a new cor
poration. Reorganization has not, necessarily, the meaning
of a continuation of the insolvent corporation — it is the
business rather than the corporation that is reorganized, and
it may be with the old or a new corporation. It would not
seem necessary to go beyond Corpus Juris for authority
on this. I quote briefly:

"* * * It has been held that where a new corporation
was formed by stockholders and directors of an existing
corporation, and its directors and practically all its stock
holders, franchises, and property were identical with those
of the old corporation, the transaction both in fact and in
law amounted to a reorganization of the old corporation.
*  * * Reorganization may involve reincorporation and
usually does, but a corporation may be reorganized without
being reincorporated. *

«« * *

"There are two general methods of reorganization, one
being a reorganization within the corporation, and the
other, a reorganization through, or by means of, a new
corporation, * ='= *" 14A C. J. 1039—1040, 1041.

"* * * It is commonly applied to the formation of
a new corporation by the creditors and shareholders of a
corporation which is in financial difficulties, for the purpose
of purchasing the company's works and other property,
*  * 54 C.J. 393.

My conclusions are:

1. A consolidation with another bank, even though such
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bank be also closed and in the hands of the commissioner,

may be part of a reorganization plan.
2. The reorganization plan must, however, be separately

agreed to by the required parties as to each bank, that is,
the creditors and reorganizers of one bank can have no
voice in the adoption of the plan as to the other bank. This
does not mean that the reorganizers may not be the same
parties in each reorganization, but they must act separately
as to each reorganization and in a separate agreement as
to each institution.

3. A reorganization may be by the organization of a new
corporation, as well as by a continuation of the old cor
poration.

4. A reorganization may be effected without enforce
ment of the statutory liability of stockholders, even when
no voluntary assessment is made, but such a favoring of
the stockholders challenges the discretion of the commis
sioner of banking.

5. The commissioner of banking may not authorize a
reorganization without statutory liability of the stockholders
of the reorganized bank. It may be that a present credi
tor could waive such liability as to himself, but no per
centage of stockholders could waive as to all nor as to
future creditors, and such waiver is no proper part of a
reorganization plan.

6. In the absence of expression of a contrary intent, it

is likely that stockholders of the old institution who do not
become stockholders of the new or reorganized institution
continue liable to a statutory assessment for the benefit of

the creditors of the old institution in case of the liquida
tion of the new or reorganized institution, unless such credi
tors waive their right thereto, and it is to be borne in mind
that an essential element of waiver is the intention to forego

a known right.

FMW
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Banks and Banking — Proposed plan of Wisconsin
banking institution whereby, after what is known as tech
nical closing by commissioner of banking and making of
statutory 100% assessment of stock, institution should re
open with 50% of capital stock and upon deferred payment
of deposits plan, funds secured by assessment to be used
in institution in ordinary course of business, is irregular.

Statutes do not authorize commissioner of banking to
permit closed bank to resume business or to reorganize in
such manner as to continue banking business without statu
tory double liability of stockholders in future insolvency
and liquidation.

Creditors and reorganizers of bank may agree to use
proceeds of statutory assessment in reorganization, but ac
ceptance of stock in reorganized bank carries with it full
statutory liability in case of subsequent insolvency and
liquidation.

Cases indicate that under proposed plan stockholders of
reorganized institution would be subject to statutory lia
bility in case of future insolvency and liquidation, but au
thorities are meager and various facts and circumstances
may appear, so that no positive assurance can be given that
such would be result.

In proposed plan, (a) if stockholders of reorganized
institution would be discharged of regular statutory double
liability, plan is illegal and beyond power of commissioner
of banking to approve, and (b) if stockholders of reorgan
ized institution would not be discharged of regular statu
tory double liability, approval of plan by commissioner of
banking would be contrary to public policy if it involves
his becoming party to collection of illegal assessment and
deceiving of stockholders as to their liability to such assess
ment and as to its effect upon their liability as stockholders
in reorganized institution. Whether violation of public pol
icy in this respect would operate to make plan unlawful
and so entirely beyond power of commissioner of banking
to approve, it is unnecessary to determine.
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May 2, 1932.

Frank W. Kuehl,

Stabilization Director,

Depai-tment of Banking.

You have submitted question upon the legality and effect
of a proposed plan of a Wisconsin banking institution,
whereby after what is known as a technical closing by the
commissioner of banking and the making of the statutory

100% assessment of the stock, the institution shall reopen
with 50% of the capital stock and upon a deferred payment
of deposits plan, the funds secured by the assessment to
be used in the institution in the ordinary course of busi

ness.

This plan contemplates that the commissioner of bank
ing take possession of the institution under sec. 220.08 of
the statutes, not for the purpose of liquidation, but for
the purpose of causing to accrue and become due and pay
able the statutory double liability of the stockholders under
sec. 221.42 of the statutes, in order that the funds thus
collected may be available, not for the benefit of the credi
tors in liquidation, but for the benefit of the corporation
in its continuance of the banking business.

This is not the usual reorganization plan wherein the
impaired capital is replaced by a voluntary assessment or by
new subscriptions to the stock of a new or reorganized cor
poration. I understand that the proposers of the plan repre
sent that the usual voluntary assessment is not practical
of accomplishment and desire this method in order that pay
ment of the assessment may be enforced against the stock
holders, or at least, in order that the stockholders may
pay it under a belief that it can be enforced. I understand

also that they profess uncertainty as to whether or not the
result of this plan would be to relieve the stockholders of
the reorganized institution from the statutory double lia
bility on the ground that that liability is discharged by
the payment of the assessment made by the commissioner
of banking under sec. 221.42 of the statutes in the carrying
out of the proposed plan, and that they suggest that it is
unnecessary that this question be determined at this time,
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but may be left for the determination, of the court in case
of subsequent insolvency and liquidation of the reorganized
institution.

The plan raises several questions:
1. Do the statutes authorize a plan of reorganization in

which the stockholders of the reorganized institution will
not be liable for the benefit of creditors to the amount of
their stock at par in case of future liquidation?

2. Has the commissioner of banking authority to enforce
or attempt to enforce the statutory liability of stockholders
for the purpose of obtaining funds with which to reorgan
ize the bank?

3. Under the proposed plan would the stockholders of
the reorganized institution be liable for the benefit of credi
tors to the amount of their stock at par in case of subse
quent liquidation of the reorganized bank?

I have succeeded in finding but one case in which the
question of power to authorize the continuance of a bank
ing business by an institution whose stockholders are not
doubly liable as required by statute was involved. That is
the case of Bunt v. Roosen, 87 Minn. 68, 91 N.W. 259, and
the extent of the decision is that it was not prohibited by
a statute dealing solely with the continuance of the lia
bility for a period after transfer of the stock, similar to
sec. 221.42 Wis. Stats., and the court said:

"Whether it was within the power of the trial court to
embody in the judgment the provisions complained of, we
do not determine." (P. 263.)

It may be conceded that specific express authority for
any. particular method of organization need not be found in
the statute.

"It is sound public policy to permit him to adopt any
lawful method by which the failure of a bank may be
averted. Although the statute does not expressly authorize
him to take security for the pajonent of notes due to a bank
of impaired capital, authority may be inferred from the
language of the statute." Harriet State Bank v. Samels,
204 N.W. 938, 941.

It is to be noted, however, that the court approved only of
"any lawful method."
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At first glance, Thompson v. Gross, 106 Wis. 34, might
seem to involve a reorganization with a stockholder's lia
bility less than the statutory measure, but examination of
the case discloses that it involved rather an agreement of
stockholders in reorganization underwriting the debts of the
bank, with provision that any sums paid under the agree
ment should, pro tanto, reduce the stockholders' statutory
liability at the date of the agreement. The case was under
the former law that made the liability one direct to the
creditors, and the question arose in an attempt to defeat an
action by the bank on the agreement on the ground of a
failure of consideration in that the bank could not effect

the provision of the agreement that payments under it
should release the stockholders pro tanto from their statu
tory liability. The court said, pages 39-40:

"But it is said the bank was incapable of making good
its promise that payments made pursuant to the agreement
should pro tanto discharge the statutory liability of the
payors. A proper understanding of the contract will clear
up all difficulty on that point. The agreement that pay
ments should pro tanto discharge statutory liability, im
pressed upon the obligations of the signers a trust for the
purpose named therein. The scheme, plainly, was that any
fund paid in upon the agreement should constitute a trust
fund in the hands of the bank to be administered by it in
such a way that the statutory liability of those who signed
the agreement, as such liability existed at the date of it,
would be pro tanto discharged. The transaction created an
express trust, the bank being the trustee. The creditor
beneficiaries under the statute could not participate in the
fund accumulated under the agreement except by releasing,
pro tanto, their rights against the stockholders under the
statute.

* When their obligation shall have been dis

charged by payment of the amounts agreed upon to the
receiver, it will be his duty to administer the fund in ac
cordance with the terms of the agreement, that is, so that
all payments by the defendants will pro tanto discharge
statutory liability that existed against them at the date of
the agreement. It does not appear that that will be at
tended with any serious difficulty."

The question whether the statutes authorize a reorgan
ization without the full stockholders' statutory liability
must, therefore, be answered upon principle.
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Three leading cases upon banking law seem to pronounce
the principle which must here control:

In Golden v. Cervenka, 278 111. 409, 116 N.E, 273, — in
which William S. Lorimer, in order to exhibit to the state
banking department the required capital on hand to au
thorize the issuance of authority to commence a banking
business, secured from Charles G. Dawes the cash, tem
porarily, — the court said, p. 425:

"* * * Whoever becomes a creditor of the bank has
a right to rely upon its capital as a fund whereby its in
debtedness is secured and any loss incurred in its business
may be made good, so that the depositors or other credi
tors may not suffer."

In Delano v. Butler, 118 U.S. 634, the court said, pp.
653-654:

"If the claim in the present case were allowed, it would
follow that in every case payments made by stockholders,
for the purpose of restoring the impaired capital, would be
considered as credits on the ultimate individual responsi
bility of shareholders, and the ivhole efficiency of the pro
visions of sec. 5151 [^stockholders' double liability'] for the
protection of the creditors of the company at the time of
liquidation ivould be destroyed." (Italics ours.)

In Scott V. Deweese, 181 U.S. 202, the court said, p. 213:

"The present suit is primarily in the interest of creditors
of the bank. It is based upon a statute [stockholders' double
liability] designed not only for their protection but to give
confidence to all deeding with national banks. * *
(Italics ours.)

"Sec. 221.42 [double liability] * * + enacted for
the benefit of creditors, * Parker v. Brumder,
187 Wis. 75, 84.

Sec. 221.42 provides:

"The stockholders of every bank shall be individually
liable, * * * for the benefit of creditors of said bank
to the amount of their stock at the par value thereof, in
addition to the amount invested in said stock."

This statute contains no exception for a bank reorganized
under sec. 220.08 (15) with the approval of the commis
sioner after he has taken possession.



454 Opinions of the Attorney General

I am of the opinion, that the x'eorganization statute does
not contemplate that a reorganized bank may be lack
ing in any of the essential safeguards required by the bank
ing law, including statutory liability of stockholders under
sec. 221.42, and that therefore the commissioner of bank
ing has no authority to approve any reorganization plan
which eliminates or impairs that liability of the stock
holders as to the future business and creditors of the in
stitution.

Whether the reorganization plan might include waiver
by the present creditors of such statutory liability is a
different question. I see no reason in law why creditors
may not waive any right they choose, each for himself only.
The question of policy involved in the approval by the com
missioner of banking of a plan incorporating such a waiver
by existing creditors as to any particular bank is for the
determination of the commissioner, who must weigh the
results of a liquidation against the disadvantages accepted
by the various parties to effect a reorganization, being ever
careful, of course, that the depositors and other creditors,
who often are little advised of their rights and have little
opportunity to know the facts, are not overreached by
those who are well advised of their rights and of the facts.
Upon the authority of the commissioner of banking to

enforce, or attempt to enforce, the statutory liability of
stockholders for the purpose of obtaining funds with which
to reorganize the bank, I find no decided case directly in
point. A considerable number of authoritative cases, how
ever, define the nature and purpose of the double liability
provision. I quote from these cases:

liability of stockholders is created ex
clusively for the benefit of creditors, and can be enforced
only in their behalf, and then only when the corporation
is insolvent and unable to pay its debts. * * *" Hunt v.
Roosen, 91 N.W. 259, 263.

"* * * It amounts for all practical purposes to a re
serve or trust fund, to be resorted to only in proceedings
in liquidation, when necessary to meet the payment of
obligations of the corporation. * * *" Northwestern
Trust Co. V. Bradbury, 134 N.W. 513, 514, 117 Minn. 83.
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(<4: *  the individual liability does not arise, except
in case of liquidation and for the purpose of winding up
the affairs of the bank. The assessment under that section
is made by authority of the Comptroller of the Currency,
is' not voluntary, and can be applied only to the satisfac
tion of the creditors equally and ratably. * * *" Delano
V. Butler, 118 U.S. 634, 653.

"The double liability of a shareholder of a national bank
under section 9689 for the payment of its debt is entirely
statutory. It attaches, exists, and is enforceable and dis-
chargeable at the times, in the manner, and for the pur
pose specified in the act of Congress. It attaches and ex
ists for the purpose of creating a fund for the exclusive
purpose of paying the creditors of the bank equably and
ratably. Delano v. Butler, 118 U.S. 634, 7 S. Of. 39, 30 L.
Ed. 260; Scott v. Deweese, 181 U. S. 202, 21 S. Ct. 585, 45
L. Ed. 822; Scott v. Latimer, 89 F. 843, 33 C.C.A. 1. In
dispensable conditions precedent to the enforcement of such
liability are: First, the adjudication of the Compteoller of
the insolvency of the bank and that it is in liquidation; and,
second, the adjudication and order of the assessment or
requisition on the shareholders of the bank under section
9689. Deweese v. Smith, 106 F. loc. cit. 441, 45 C.C.A. 408,
66 L.R.A. 971; Kennedy v. Gibson, 8 Wall. 498, 505, 19 L.
Ed. 476; United States v. Knox, 102 U.S. 422, 425, 26 L. Ed.
216; Bank v. Case, 99 U.S. 628, 634, 25 L. Ed. 448; Casey
V. Galli, 94 U.S. 673, 681, 24 L. Ed. 168; Bushnell v. Leland,
164 U.S. 684, 685, 17 S. Ct. 209, 41 L. Ed. 598." Page v.
Jones, 7 Fed. (2d) 541, 544.

"* * * The courts in both states have held that the
plain legislative purpose was to furnish, by the statutes
referred to, a method for the enforcement of the statutory
liability of stockholders, * * * Both courts have said
that the remedy plainly indicated by the legislature, for the
enforcement of the liability, is inseparably connected with
it and" is exclusive. * * *

"* * * The subject was fully discussed in Pollard v.
Bailey, 20 Wall. 520, and the decision there reached has
been followed without exception in the federal supreme
court. Waite, C. J., speaking for the court, said: The
individual liability of stockholders in a corporation for the
payment of its debts is always a creature of the statute.
At common law it does not exist. The statute which creates
it may also declare the purpose of its creation and provide
the manner of its enforcement. Here the liability and the
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remedy were created by the same statute. This being so,
the remedy provided is exclusive of all others. A general
liability created by a statute, without a remedy, may be
enforced by a proper common-law action, but where the
provision for the liability is coupled with a provision for
a special remedy, that remedy and that alone must be em
ployed.' * Finney v. Guy, 106 Wis. 256, 265, 266,
approved and followed in Bank of Prentice v. Beyer, 189
Wis. 253, and Schwenker v. Thompson, 198 Wis. 306.

From these authorities it is obvious that the statutory
liability of bank stockholders under sec. 221.42, Wis. Stats.,
can be enforced by the commissioner of banking only for
the benefits of creditors, that being the purpose of the lia
bility declared by the statute creating it. The last sentence
of the section, which provides that "in the event of the
liquidation of such hank" the stockholders shall be entitled
to reimbursement out of any surplus after payment of all
creditors, has some significance, however. This provision
was added by ch. 168, Laws 1915, the same chapter which
provided that the liability did not accrue until the bank
was taken over by the commissioner of banking and then
might be enforced by him, thereby changing the rule of
Finney v. Guy, 106 Wis. 256, and Rehbein v. Rahr, 109 Wis.
136, that the suit was to be enforced by one action in
equity on behalf of all the creditors. See Schwenker v.
Bekkedal, 204 Wis. 546, 550-556. Subsec. (15), sec. 220.08,
providing for the approval of a reorganization plan by the
commissioner of banking, was not enacted until 1927, ch.
172. The last sentence of sec. 221.42, therefore, indicating
that the statutory liability might be collected and yet the
bank not liquidate, cannot be said to be in view of the
reorganization provision of sec. 220.08 (15). There ex
isted in the statutes, however, prior to the enactment of the
last sentence of sec. 221.42 by ch. 168, Laws 1915, the last
sentence of sec. 220.08 (2), reading, "such bank or bank
ing corporation may, with the consent of the commissioner,
resume business upon such conditions as may be approved
by him." See subsec. 2, sec. 2022, Stats. 1913. So when
the commissioner was given authority in 1915 to enforce the
statutory liability of stockholders after taking possession
of a bank it was recognized by the legislature that a re-
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sumption of business might be had after the assessment had
been levied. The limitation upon the power of the com
missioner of banking to enforce the liability only "for
the benefit of creditors" is unchanged. The moneys, when
collected by him, are a trust fund for the benefit of credi
tors. It would seem that the reorganization plan contem
plates that the proceeds may, by agreement of ninety per
cent of the creditors, be used the same as other assets of
the bank, in a reorganized institution, instead of to pay
off the debts. Those for whose benefit the fund exists may
thus waive their right to have it paid to them. If they can
so agree after it is collected, it is difficult to see why they
may not so agree before it is collected, without waiving
their right to have it collected. The cases are emphatic
that the liability can be enforced only for liquidation, but
do not deal with situations on all fours with such an agree
ment under our reorganization statute.

But it must be remembered that, in such a plan, the
agreement would control as to who should be stockholders
in the reorganized bank and under what conditions, and
that the acceptance of such stock would carry with it the
full statutory liability in case of a subsequent insolvency
and liquidation. Acceptance of such stock would, therefore,
be binding only upon those who enter into the reorganiza
tion agreement and therein agree thereto.

This brings us to the specific question presented by the
proposed plan in the instant case, where the stockholders
are notified by the commissioner of banking of a statutory
assessment, and pay it in the belief that by doing so they
continue as stockholders in the reorganized institution but
are relieved from further statutory liability, and the bank
later becomes insolvent and goes into liquidation .

It may be conceded that stockholders are liable but once
to a 100% statutory liability. See Northwestern Trust Co.
V. Bradbury, 117 Minn. 83, N.W. 513; Schwenker v. Thomp
son, 198 Wis. 306.

Also, assessments to repair impaired capital, upon notice
by the banking department under sec. 220.07, Wis. Stats.,
and similar statutes of other jurisdictions, is not a com
pulsory but a voluntary assessment and may be enforced
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only in the manner provided by the statute and is no de
fense to a later statutory liability. North%uestern Trust Co.
V. Bradbury, 117 Minn. 83, 134 N.W. 513; Devney v. State
Bank, 145 Minn. 389, 177 N.W. 460; Delano v. Butler, 118
U.S. 634, Commercial Nat'l Bank v. Weinhard, 192 U.S.
243, Blackert v. Lankford, (Okla.) 176 Pac. 532; Taylor v,
American Nat'l Bank, 2 Fed. (2d) 479; Duke v. Force,
(Wash.) 23 A.L.R. 1354. See also Parker v. Brumder, 187
Wis. 75, 80, and Schwenker v. Thompson, 198 Wis. 306.
The authorities also indicate that any assessment made

under whatever authority or guise of authority and under
whatever representations and in whatever belief paid, if
in fact used, not for the benefit of creditors, but by the
corporation in the conduct of a banking business, does not
discharge the statutory liability of the stockliolder.

"We think that the maintenance of the special defense
set up would involve the affirmance of the proposition that
a payment by a national bank shareholder of an amount
in addition to that invested in his paid up shares, for the
purpose of enabling the bank to resume business, after the
appointment of a receiver by the Comptroller of the Cur
rency, pursuant to authority conferred by statute (19 St.
63; 39 St. 121 [Comp. St. sec. 9821]), following an im
pairment of the bank's capital stock by losses or otherwise,
would, to the extent of such payment, prevent the enforce
ment of the liability of the shareholders prescribed by stat
ute in case of the bank's insolvency and liquidation (19 St.
63; 38 St. 273 [Comp. St. sec. 9689]), if such payment was
made in reliance on representations by the receiver, made
with the knowledge and acquiescence of the Comptroller,
that such payment, to the extent of the amount of it, would
satisfy or discharge such liability of the shareholder. That
the just stated proposition is not a tenable one is made
manifest by the opinion in the case of Delano v. Butler,
118 U.S. 634, 7 S. Ct. 39, 30 L. Ed. 260, dealing with a
somewhat similar state of facts. As the law charges a share
holder with notice that a payment made by him to enable
his bank to resume business (which is done), after an im
pairment of its capital, does not affect his liability which
arises in case of the bank's liquidation and for the purpose
of winding up its affairs, misinformation from any source
as to the law governing in such a situation cannot properly
be given the effect of wholly or partially discharging such
liability of the shareholder, or of depriving the Comptroller
of the Currency of the power of enforcing that liability



Opinions op the Attorney General 459

when the bank is in liquidation, following its resumption of
business after the making of such payment by the share
holder." Huff V. Page, 2 Fed. (2d) 544, 546-547.

In Page v, Jones, 7 Fed. (2d) 541, the bank became in
solvent and was taken over by the comptroller and after
ward men active in the affairs of the bank secured the pay
ment into the bank of 110% of the par value of the stock
by the stockholders or by others who received an. assign
ment from stockholders of their stock and also secured

depositors' agreements to deferred payments of deposits,
whereupon the bank was turned back to the corporation
by the comptroller and business was resumed. Upon a later
liquidation by the comptroller, one of the stockholders at
tempted to defend against enforcement of his statutory
liability on the ground of representations to him, at the
time he paid the 110%, that in any event the stockholder
was obliged to pay 100% and that if he would pay 110%
the bank would be in good condition and could resume busi
ness, and that he made his payment of 110% in reliance
upon such representations. The court held this no defense
to his statutory liability, saying, pp. 544-545:

"As there was no adjudication of insolvency or of a state
of liquidation of the bank, and as no assessment was ad
judge or made by the Comptroller of the double liability
of the defendent until after the 110 per cent was paid in
by the defendant and Mr. Ulrich was discharged as re
ceiver, Mr. Ulrich never acquired or had any jurisdiction or
authority to collect, release, waive, or injuriously affect the
double liability of the defendant. The defendant and Mr.
Ulrich are presumed to have had knowledge of this state
of the law, and the evidence leaves no doubt that the de
fendant, before and when he paid his 110 per cent, al
though he might have thought that the pajmient would dis
charge his double liability, knew that the moneys he paid
in would not be, and intended that they should not be, used
to satisfy equably and ratably the creditors of the bank,
and that they would be used to enable the bank to resume
and continue its business. Consequently his pajonent could
not and did not rise above a voluntary contribution by
him to enhance the value of his stock and to enable the
bank to resume its business, and it constituted no defense
to this suit. Delano v. Butler, 118 U.S. 634, 7 S. Ct. 89, 30
L. Ed. 260; Brodrick v. Brown (C.C.) 69 F. 497; Huff et al.
V. Page (C.C.A.) 2 F. (2d) 544.
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"There is no foundation for the claim that the defendant
is relieved of his statutory liability to his creditors by the
alleged fact that he was deceived and defrauded into pay
ing his 110 per cent into the bank by the false and fraudu
lent representations of its officers and directors relative to
its prospective financial condition and the legal effect of
that payment. The creditors of the bank were not respon
sible for the acts or representations of the officers and di
rectors of the bank to their shareholders, and if they de
frauded the shareholders their remedy is against them, and
not against the creditors of the bank and their creditors.
Ryan v. Mt. Vernon Nat. Bank, 224 F. 429,140 C.C.A. 123;
Blakert v. Lankford, 74 Okl. 61,176 P. 532."

In Duke v. Force, (Wash. 1922) 23 A.L.R. 1354, the con
stitution made bank stockholders doubly liable, and also
empowered the legislature to provide for the maintenance
of the capital stock unimpaired. The statutes for this lat
ter purpose seemed to make an assessment by the bank
ing department compulsory upon the stockholders, and un
der them that department gave notice of an assessment to
repair capital, and it was paid. In a later insolvency and
liquidation, stockholders defended against the constitutional
liability on the ground of having been compelled to pay
this former assessment. The court held that the statutes
were of similar import as sec. 220.07, Wis. Stats., and the
federal and other statutes, giving the banking corporation
the option to meet the assessment declared by the banking
department necessary to repair capital or go into liquida
tion, and that hence, in line with Delano v. Butler, 118
U.S. 634, Blakert v. Lankford (Okla.) 176 Pac. 532, and
Northwestern Trust Co. v. Bradbury, 117 Minn. 83, 134 N.

W. 513, the payment of such an assessment did not dis
charge the double liability. The court said, pp. 1365-1366:

"Having arrived at the conclusion, therefore, that the
assessment of 1920 was illegally made, the question is pre
sented as to whether the stockholders can now take ad
vantage of that fact, or must be held to have made the
payments voluntarily, so that they cannot now complain.
They cannot be relieved from the payment of the super-
added liability even if the payments were illegally made,
nor can they offset these illegal payments against their
superadded liability; * * *.
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"Upon the question whether the payment was voluntary
or involuntary lengthy argument has been made, with the
citation of many authorities, some of them holding that it
is voluntary, and others that it is involuntary. It is also
argued that payments made under mistakes of law cannot
be recovered. It is true that the old and established idea as
to the character of duress and coercion necessary in order
to constitute a payment involuntary has been greatly modi
fied and relaxed by modern authorities. The tendency of
the courts has been and still is — and with that tendency
this court has heretofore shown itself in accord (Olympia
Brewing Co. v. State, 102 Wash. 494, 173 Pac. 430; Sunset
Copper Co. v. Black, 115 Wash. 132, 196 Pac. 640) — that
payments made under what for lack of a better term, we
may call business compulsion, are to be held to be involun
tary payments; that, where a person is called upon either
to suffer a serious business loss or to make a payment, he
may recover that payment when it has been illegally col
lected, as having been made involuntarily. It is unnecessary
to determine absolutely whether the payments here were
voluntary or involuntary to arrive at the proper determina
tion of these suits, and we can assume that they were in
voluntarily made.
"But, even though these assessments were illegal and

were involuntarily made, it does not follow that the stock
holders may escape their superadded liability, or recover a
judgment which would result in their participation with
the creditors as claimants against the insolvent bank. The
payments which the stockholders made resulted in the
Scandinavian-American Bank continuing to function for a
period of over a year thereafter as a bank. Additional lia
bilities were incurred, as the pleadings in these cases show,
and, of course, the depositors changed their relationships,
relying upon the addition made by these stockholders to the
funds of the bank. The bank's customers entered into new
obligations, and the status of the business of the corpora
tion was materially affected as a result of these payments.
New contracts, debts, and engagements accrued. Were the
question only between the corporation as such and these
stockholders, it would be different from the question which
is now presented between these stockholders and the credi
tors. After having been compelled to make an involuntary
and illegal payment, a stockholder, if he had acted promptly,
would be allowed to recover the amount of such payment;
but after the rights of creditors have been affected, new
creditors come into existence, and old creditors have changed
their status, it is too late for the stockholders, after the
result has proved that the assessments they paid in antici-
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pation of a successful corporate life were unsuccessful, to
now assert their rights, and they must be held to be estopped
by their conduct from that assertion. Under these cir
cumstances it is not too rigid a rule to establish that prompt
action upon their part was necessary in order to preserve
their rights. Although these assessments were paid in
March, 1920, it was not until they were sued in November,
1921, that the stockholders claimed these payments of 1920
were made illegally, involuntarily, and under duress. The
rule is that, in order for a person making such payments
to recover, he must disaffirm his action upon the removal
of the duress. * *

To this case in A.L.R. is appended a lengthy note upon
"Payments by stockholders applicable upon double liability."

In Mosler Safe Co. v. Guardian Truest Co., 208 N.Y. 524,
101 N.E. 786, an assessment was made to repair capital
stock, but it was not so used, but was used for the payment
of creditors in liquidation. The court held that this re
duced pro tanto the statutory liability of the stockholders,
saying, pp. 532, 533, 534:

"* * * the fund resulting from the assessments to
make good the depleted capital was distributed among all
the creditors with the consent of the stockholders who
paid it. * * *.
n* * *

"It was not error for the Appellate Division to allow
the claims of those stockholders of the Safe Deposit Com
pany who had paid the assessment upon the call of the
superintendent of banks, to be deducted from their stock
holders' liability to the plaintiff, the Mosler Safe Company.

*  * If the assessment of 56 per cent had actually been
used for the purpose for which it was levied, we would
have an entirely different situation. The only power which
the superintendent of banks has under section 17 of the
Banking Law to levy such an assessment, is for the purpose
of enabling the corporation to resume business. But that
never happened. Clearly the superintendent had no au
thority to make such an assessment for the purpose of
swelling the assets to be distributed in liquidation. This
money instead of being used to restore the impaired capital
stock for the purpose of enabling the corporation to resume
business, has been placed in a fund which the superintend
ent of banks as liquidator is directed by the judgment to
distribute among the creditors of the corporation. The
mere statement of the fact is enough to indicate that the
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Appellate Division was clearly right in holding that the
stockholders who paid this assessment are entitled to off
set the same against their stockholders' liability."

A similar conclusion, as to the use fixing the character of
the payment, is found in Killen v. Barnes, 106 Wis. 546,
although the holding is not directly in point because the
purpose of payment and the use was the same. The case
was under the former law of liability of stockholders di
rectly to creditors and under a voluntary assignment, and
the stockholder voluntarily paid in the amount of his stat
utory liability. It was sought to have the payment ap
plied to an unpaid stock subscription liability. It is the
language of the court that is most significant. The court
said, pages 567-568:

"As to whether the $2,000 contributed by Barnes to the
trust fund should be applied on his stock liability to credi
tors and be held to extinguish such liability, none but an af
firmative answer can be given, based on reason and sound
legal principles. No other creditor had any right to an in
dividual enforcement of such liability. They were all en
titled to participate in the benefits of it in proportion to
their claims against the corporation, in a proceeding adapt
ed to that end. Coleman v. White, 14 Wis. 700; Gianella v.
Bigelow, 96 Wis. 185; Booth v. Dear, 96 Wis. 516. Barnes
paid into the trust fund all that could have been collected
for the benefit of the creditors on account of his stock liabili
ty. All creditors were parties to the assig^ent proceedings,
and received the benefit of Barnes's contribution to the trust
fund in just the proportion they were entitled by law to par
ticipate in his stock liability. No court of equity could have
done more for the creditors on account of such liability than
Barnes did voluntarily and by their co-operation. However
irregular the proceedings were by means of which the credi
tors received the benefit of Barnes's personal liability to
them, the fact that they received and retained it precludes
them from raising any question in a court of equity as to the
means by which it reached their hands. The court cannot
arbitrarily say, on an appeal to conscience, that money
which Barnes paid into the trust fund for one purpose,
which has been fully executed for the benefit of creditors,
shall be applied to some other purpose. Nothing can be
plainer than that."
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It probably is not wise to lay down a general rule that
when moneys obtained by an assessment of whatever na
ture and under whatever understanding is used in the busi
ness of the corporation it does not reduce the statutory
liability, but that when used for distribution ratably among
the creditors it does discharge the statutory liability pro
tanto. The cases seem somewhat to rely upon the knowl
edge of the stockholder when he pays the assessment that
the money is to be used not to pay off the creditors, but
in the business of the corporation. Whether this is an
essential element we need not consider, for it would seem
to be present in the proposed plan of the instant case.
I am of the opinion that if the proposed plan were car

ried out the stockholders of the reorganized institution
would not be relieved of their statutory liability in case
of a future insolvency and liquidation. The authorities are
not sufficient in number, however, especially in the absence

of any decided case in the Wisconsin court, to give assur
ance that under all of the facts and circumstances that

might be subsequently put in evidence the Wisconsin court
would so hold.

I have arrived at the following conclusions:

1. The statutes do not authorize the commissioner of

banking to permit a closed bank to resume business or to
reorganize in such manner as to continue a banking busi

ness without the statutory double liability of the stock
holders in future insolvency and liquidation.

2. The creditors and reorganizers of the bank may agree
to use the proceeds of a statutory assessment in a reorgan
ization, but acceptance of stock in the reorganized bank
carries with it the full statutory liability in case of a sub
sequent insolvency and liquidation.

3. The cases indicate that under the proposed plan the
stockholders of the reorganized institution would be sub
ject to the statutory liability in case of a future insolvency
and liquidation, but the authorities are meager and various
facts and circumstances may appear, so that no positive
assurance can be given that such would be the result.

4. In the proposed plan, (a) if the stockholders of the
reorganized institution would be discharged of the regular
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statutory double liability, the plan is illegal and beyond the
power of the commissioner of banking to approve, and (b)
if the stockholders of the reorganized institution would not

be discharged of the regular statutory double liability, ap
proval of the plan by the commissioner of banking would
be contrary to public policy if it involves his becoming a
party to the collection of an illegal assessment and the de
ceiving of the stockholders as to their liability to such
assessment and as to its effect upon their liability as stock
holders in the reorganized institution. Whether the viola
tion of. public policy in this respect would operate to make
the plan unlawful and so entirely beyond the power of the
commissioner of banking to approve, it is unnecessary to
determine.

FMW

Counties — County Board — Municipal Corporations —
Cities — Wards — City is entitled to elect supervisor for
each ward irrespective of population until and unless wards
are altered in accordance with provisions of sec. 62.08,
Stats.

May 3, 1932.

W. C. Crocker, Jr.,
District Attorney,

Eau Claire, Wisconsin.

You state that a city in your county now has a popula
tion of 1355, and has heretofore always had four super
visors; that the supervisors were elected in 1931, holding
over until 1933; that one of the supervisors has died, and
another person has been elected to succeed him at the spring
election of 1932. You express the opinion that this city
is entitled to only two supervisors, and inquire whether
all four supervisors may sit at the May meeting of the
county board, and, if not, which ones would be qualified to
sit.
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Sec. 59.03, subsec. (2), par. (b), Stats., relating to the
composition of the county board, provides as follows:

"Of a supervisor from each city ward or part of city
ward in the county, provided that each city with a popula
tion of eight hundred or less shall have but one supervisor
unless such city shall be located in more than one county,
in which case such city shall be entitled to one supervisor in
each county."

This statute provides no limitation on the number of
supervisors from cities with a population in excess of eight
hundred.

Sec. 62.08, Stats., provides that a city may change the
numbers and boundaries of its wards, create new wards,
or consolidate old ones by following the procedure there
specified.

Subsec. (2) of this section reads as follows:

"Wards shall be in as compact form and contain as nearly
equal population as practicable, which shall not be less
than eight thousand nor more than twenty thousand in
cities of the first class, nor less than fifteen thousand in
cities of the second class, nor less than one thousand in

^ve hundred in cities
of the fourth class, having more than four wards."

It will be noted that the limitation of population of five
hundred in cities of the fourth class applies only to such
cities as have more than four wards. Moreover, the alter
ation of wards appears to be discretionary and not manda
tary. Formerly, it was possible in special charter cities
to compel certain alteration in wards by petition, the duty
of the common council being mandatory when a petition
was filed.

See sec. 926-8, Stats. 1919, repealed by ch. 242, sec. 311,
Laws 1921. State ex rel, Ingold v. Madison, 170 Wis. 133.
^ It is the opinion of this department that the city in ques

tion is entitled to a supervisor for each ward until and
unless the number of wards is changed in accordance with
the procedure specified in sec. 62.08, Stats.
SB



Opinions op the Attorney General 467

Counties — County Board — County Board Resolutions
— Indigent, Insane, etc. — County board has power to
grant aid to indigent persons by resolution.
County board may delegate power to county poor agents

to raise or lower amount to be given individual even to
extent of granting no further relief when there is no ne
cessity for it.

May 3, 1932.

Theodore A. Waller,

District Attorney,
Ellsworth, Wisconsin.

You have submitted two questions to this department
which were submitted to you by county officials and upon
which you have already given an opinion. You have fur
nished us with a copy of this opinion but you desire to have
the opinion of this department on said questions.
The first question is: "Has the county board power to

grant aid by resolution?"
You state that this question should be answered in the

affirmative in view of the provision of sec. 49.04, subsec.
(3), Stats., which reads as follows:

"The board (meaning the county board) may also, by
resolution adopted at its annual or special meeting, at the
expense of the county, relieve and take care of all perma
nent poor persons who may be a charge upon any munici
pality in such county and cause them to be committed to
the county home of such county, pursuant to section 49.07."

We agree with this answer.

The second question reads: "Can the county board dele
gate power to the county poor agents to change or annul
the action of the board?"
You state that this question should be answered in the

affirmative. The resolution confers upon the poor agents
administrative duties, and does not delegate a legislative
power. You believe that the resolution simply means that
the poor agents may lower the amount of aid or raise it
as the needs of the poor person require, and that in cases
where there is no longer any need of granting aid, such
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poor agents may entirely discontinue it. You cite the case
of City of Milwaukee v. Rwplinger, 145 N.W. 42, and also
State ex reL Adams v. Burdge, 95 Wis. 390.
You have not given a copy of the resolution, but if the

resolution is worded in such a way that that kind of an
interpretation is possible, then of course the second ques
tion should also be answered in the affirmative. The county

board is not always in session so as to amend resolutions
reducing or raising the amount to be given to said indigent
persons. This discretion may be delegated as an adminis
trative function and it would seem that that is what was

intended in the resolution to which you refer. We agree
with your answer and reasoning upon which it is based.

JEM

Accountancy — Use of degree "Master of Accounting"
is not violation of sec. 135.04, Stats.

May 4, 1932
Board of Accountancy.

Attention B. A. Kiekhofer, President.

You state that a certain business college desires to in
corporate and be authorized in its articles of incorporation
and charter to issue degrees and diplomas to graduates of
their required courses, among which will be the degree of
Master of Accounting.
You inquire whether, under the provisions of sec. 135.04,

Stats., the use of this degree of Master of Accounting would
constitute a violation.

Sec. 135.04, Stats., provides in part:

j^o other person and no partnership, all
the members of which have not received such a certificate,
and no corporation, shall assume such title or the title 'cer
tified accountant' or 'chartered accountant' or 'chartered
public accountant' or the abbrebiation 'C. P. A.' or any
words, letters, or abbreviations tending to indicate that the
person, firm, or corporation so using the same is a certi
fied public accountant."
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The term "Master of Accounting" does not carry with
it any implication of certification, and it is apparently only
where the term used does indicate, in some way, that the
person so using the term has been certified to act as a
public accountant that its use is forbidden by a person not
holding a certificate.

It is the opinion of this department that the use of the
degree "Master of Accounting" would not be a violation
of this statute.

SB

Fish and Game — Inland Waters — Little Sturgeon Bay,
Riley's bay, Egg harbor. Fish Creek harbor, Eagle harbor,
Bailey's harbor, Mud bay, North bay, Rowley's bay, Wash
ington harbor, Jackson harbor and Detroit harbor in Wash-
ing'ton Island come under classification of inland waters.

It is lawful for conservation commission to require non
resident hook and line fishermen to purchase licenses to
fish in said waters under sec. 29.14, subsec. (2), Stats.

May 4, 1932.

Paul D. Kelleter,

Conservation Director.

In your communication of May 3, you direct us to sec.
29.01, subsec. (4), Stats., which provides that lakes Superi
or and Michigan, Green Bay, Sturgeon Bay and Sawyer's
harbor are outlying waters and that all other waters in
cluding the Mississippi river and its bays and bayous are
inland waters.

You note that said statute does not mention Little Stur
geon Bay, Riley's bay, Egg harbor, Fish Creek harbor.
Eagle harbor. Bailey's harbor, Mud bay, North bay, Row
ley's bay, Washington harbor, Jackson harbor, and Detroit
harbor in Washington Island. You inquire whether these
last mentioned waters would be classified as inland waters.
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You say that under the provisions of sec. 29.33, subsec.
(5), they are mentioned as reserve waters, where no com
mercial fishing nets can be set, and that under sec. 29.845
they are bounded and described so they cannot be considered
a part of Green Bay.
You are advised that it is our opinion that Little Stur

geon Bay, Riley's bay. Egg harbor. Fish Creek harbor,
Eagle harbor, Bailey's harbor, Mud bay, North bay, Row
ley's bay, Washington harbor, Jackson harbor, and Detroit
harbor in Washington Island come within the classification
of inland waters. This is apparent from the fact that they
are not enumerated in the definition of outlying waters,
while Sturgeon bay and Sawyer's harbor are, and for the
further reason that they are differentiated from Green Bay
by being specifically bounded in sec. 29.345, Stats.
You also inquire whether it would be lawful for your de

partment to require nonresident hook and line fishermen
to purchase licenses to fish in them. This question must
be answered in the affirmative in view of the provision of
sec. 29.14, subsec. (2).
JEM

Bridges and Highioays — Apportionment of Costs —
Last assessment of property of county made by tax com
mission prior to making and filing of order of highway
commission is assessment to be used in calculating appor
tionment of bridge project.

May 4, 1932.
M. W. Torkelson,

Acting State Highway Engineer,
Highway Commission.

You state that on November 19, 1930, a petition was
filed under the provisions of sec. 87.02, Stats., praying for
aid in the construction of an intrastate bridge.

It appears that a finding and determination of the mat
ter was made by the highway commission on August 24,
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1931, but that no construction was begun, and that subse
quent to the passage and publication of ch. 14, Laws of the
Special Session of 1931, on January 22, 1932, the highway
commission on February 8, 1932, revised its finding and
determination in this matter, applying the apportionment
rule specified in the new law. This procedure was proper
under the provisions of sec. 3, ch. 14, Laws of the Spe
cial Session 1931, which brings all special projects with
respect to which contracts have not been let under the
new law.

Sec. 87.02 (5) (b), as enacted by ch. 14, Laws of the
Special Session 1931, contains the following language:

(<4: $ :fi Provided, that no county shall be required
to pay more than forty thousand dollars, nor shall any
county in any case be required to pay an amount greater
than one-fifth of one per cent of its assessed valuation as
last fixed by the state tax commission. * *

You state that the county in which the bridge in ques
tion is located contends that the apportionment against
it should be on the basis of the assessed valuation of the
county as fixed by the tax commission during the year 1932,
it appearing that there has been some considerable reduc
tion in the assessed valuation of the county between 1931
and 1932.

Sec. 87.02 (4), Stats., directs that the commission de
termine the respective portions of such estimated cost of the
entire project to be paid by each town, village, city and
county required to provide any portion thereof, and the
portion to be paid by the state."
The statute further provides — sec. 87.02 (6) — that

when the commission shall have made and filed its find
ing, determination and order, the governing body of the
municipalities concerned shall take action to provide the
amount apportioned to them respectively at the next regu
lar or special meeting.

It is obvious, therefore, that the assessed valuation upon
the basis of which the apportionment is to be calculated
must be the assessed valuation of the county as last fixed
by the state tax commission prior to the making and filing
of the order and determination of the commission, which.
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in the case under consideration, would necessarily be the
assessed valuation as fixed by the state tax commission in
1931.

The conclusion above stated agrees with the conclusion
which you apparently have reached, as indicated in your
letter.

SB

Insurance — Workmen's Compensation — "Rejected"
compensation insurance risks are allotted among bureau
companies in rotation. Mutual company may not require
of such risk rider waiving dividends of company applicable
to its compensation insurance. Merit rating schedule may
not classify "rejected risks" as such but must base its merit
rating upon actual conditions affecting hazard.

May 5, 1932.
Herbert L. Mount, Secretary,

Compensation Insurance Board,
Department of Insurance.

You ask opinion upon the following:

Chapter 327 of the laws of 1931 sets up a certain pro
cedure for compensation insurance carriers to follow in cov
ering so-called 'rejected risks.' The Wisconsin compensa
tion rating and inspection bureau has complied with the re
quirements of the law by establishing machinery for han
dling these risks and all insurance carriers have filed the
authorization required by that chapter. However, several of
the larger companies have agi-eed among themselves to in
dividually accept full liability on rejected risks and have
authorized the general manager of the bureau to assign such
risks to them in rotation, thus accomplishing a result which
the law seeks to attain. Some of these companies which have
voluntarily agreed to accept full liability of such risks, op
erate on a mutual or participating plan, paying dividends
upon premiums paid by the so-called 'rejected risks' and
have submitted to this board a proposed endorsement, the
effect of which is a waiver of all rights to dividends by such.
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risks. These companies maintain that chapter 327 creates
a new class of risk, with reference to which the companies
are entitled to make special rules. The wording of this pro
posed endorsement is as follows:
" 'The policy to which this endorsement is attached is

issued in accordance with the rules of the Wisconsin com
pensation rating and inspection bureau governing the in
suring of risks as required by chapter 327, laws of 1931
State of Wisconsin. In consideration of these facts, this
policy shall be nonparticipating and the insured hereby ex
pressly agrees to relinquish and release all rights to and
claims to any and all dividends that may or shall be de
clared by the company, and acceptance of this policy by the
insured shall be held to be binding and conclusive evidence
of such relinquishment and release.'
"The question is whether or not these mutual insurance

companies can legally withhold the dividends which they
pay, from any one class of policy holders, bearing in mind
the laws of the state against discrimination between risks
and the general laws with reference to the rights and liabili
ties of the members of mutual insurance organizations."

The plan under which "rejected risks" are being covered,
as outlined in your statement, is not the plan of ch. 327,
Laws 1931, which provides designation by the bureau of
the member who shall cover the rejected risk, with co-in
surance by all members of the bureau in the ratio of com
pensation insurance written in the state. Under the plan
outlined, the companies are voluntarily covering, rejected
risks by rotation, each assuming the entire risk.

Sees. 201.135 and 205.20, Stats., read as follows:

Sec. 201.135 "Any mutual company may return on all
policies, whether continued in force or not, savings or divi
dends in such amounts and such classifications as the board
of directors shall determine is fair and reasonable, provided
such refund of savings or dividends shall in no case be made
contingent upon the continuance of premium payments or
maintenance of the policy."

Sec. 205.20 "No company shall make or charge any rate
for workmen's compensation insurance in this state which
discriminates unfairly between risks or classes, or which
discriminates unfairly between risks in the application of
like charges and credits in the plan of schedule or merit rat
ing in use; and no company shall discriminate by granting
to any employer insurance against other hazards at less
than its regular rates for such insurance, or otherwise."
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I am of the opinion that "classifications" in sec. 201.135
refers to the classes or kinds of insurance authorized by
sec. 201.04. For example, a mutual company may differen
tiate in the matter of dividends between health and accident

insureds as a class (subsec. (5) of sec. 201.04) and automo
bile insureds as a class (subsec. (15) of sec. 201.04), but
may not subclassify, for the purpose of dividends, health
and accident insureds or automobile insureds.

I am of the opinion that sec. 205.20 prohibits any dis
crimination in the rate applied to different risks in the same
manual classification, except under the schedule of merit
rating authorized by sec. 205.07, which section provides:

♦  ♦ jTor the purpose of uniformity and equality

the board shall, after consultation with companies, approve
a system of schedule or merit rating for use in writing of
such business in this state. No system of schedule or merit
rating except the one so approved shall be used in this state.

I am of the opinion that the merit rating system author
ized by sec. 205.07 does not contemplate a classification of
the risks designated by ch. 327, as "rejected risks," but that
departure from pure premium rate by merit rating must
be based upon actual conditions affecting the hazard and
not upon the action of any company or companies in re
jecting the risk. One risk may be rejected for reasons not

recognized in the merit rating schedule, another for a condi
tion that would result in but a slight demerit, and another
for a condition that would result in a large demerit. The
merit rating schedule must be based upon comparative
hazard, not upon what may be an arbitrary act of an in
dividual insurer.

Manual classification itself must be based solely upon the
nature of the operations of the insured in which men are
employed, not upon other elements that may enter into the
desirability of the risk to any particular insurer. If a risk is
presented that is not within any manual classification, ma
chinery is provided for the fixing of the applicable rate. Re
jection, while connected in most instances with the hazard,
is not a reliable index to or measure of the elements that go
to create the comparative hazard.
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The circumstance that these risks, the insuring of which
is made essentially compulsory, will be at a lesser cost to the
insured when assigned to a mutual company than when as
signed to a stock company, is beside the question. The same
diiference in cost exists as to unrejected risks. Also some
mutuals write at less than the bureau rate and the waiver of

dividends therefore would still leave a lesser cost. The law
does not seek for "rejected risks" a uniform cost of insur
ance, any more than it seeks such a cost level for all risks.
FMW

Public Officers — Supervisors — Compensation paid to
supervisors by town is fixed at four dollars per day except
in years wherein town meeting establishes lower per diem.

May 6, 1932.

A. J. Connors,
District Attorney,

Barren, Wisconsin.

The following is quoted from your letter:

"About 1926 the then town officers of the town of Lake
land in this county were receiving as compensation $4.00
per day, as provided by section 60.60 of the statutes, and
at the annual town meeting following that year the annual
town meeting fixed the compensation at $3.00 per day. How
ever, after the next annual meeting, a new board took office
and the members fixed their own pay at $4.00 per day, and
since then the same town board has been in office and the
members have been receiving $4.00 per day.
"My question is as to whether or not an annual town

meeting, for instance in 1926, could set the per diem for
town officers to be elected at the annual town meeting in
1927, or would the latter town officers be entitled to receive
the $4.00 unless that particular town meeting changed it
to a different sum."

You further inquire whether the acceptance of $4.00 per
day compensation, under the circumstances above indicated,
would constitute malfeasance within the intent of sec.
348.28, Stats.
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Your inquiry was answered in an opinion to be found in
Op. Atty. Gen. 1912, 879, in which it was ruled that where
a town meeting fixes a lesser compensation then that allowed
by the statutes, such action is effective only during the year
in which the town meeting is held, and that such action does
not affect the application of the statutory rate in subse
quent years in the absence of any action by the town meet
ing in such subsequent years.

Sec. 60.60, Stats., has been amended in some respects
since that opinion was rendered, but the amendments are
not such as to make it necessary to revise that opinion,
which appears to be sound under the existing wording of the
statute.

SB

Physicians and Surgeons — Basic Science Law — Drug
Habit — Indulging in drug habit is immoral or unprofes
sional conduct under sec. 147.20, Stats.; physician's license
may be revoked upon civil action against physician brought
by district attorney for indulging in habit.
Board of medical examiners may revoke license of physi

cian only for conviction of crime committed in course of his
professional conduct after clerk of court has filed with board
certified copy of information and of verdict and judgment.
Indulging in drug habit is not crime in Wisconsin.

May 6, 1932.

Dr. Robert E. Flynn, Secretary,
Board of Medical Examiners,

La Crosse, Wisconsin.

You state that you have a communication from Will S.
Woods, acting commissioner of the bureau of narcotics,
treasury department, Washington, D. C. stating that two of
your medical licentiates are addicts to narcotics and have
been under treatment for this habit. He also states that
these two physicians have now returned to their practice
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and, although the hospital has not credited them with being
cured, these two men have requested a narcotic permit to
dispense narcotics and the United States narcotic depart
ment has no other alternative than to grant their request.

You state that the federal department and your depart
ment are both satisfied that these two drug addicts will re
turn to their former habit and the question you desire to
know is what your board can do in the matter.

I find no provision in the statute which authorizes your
board to revoke the license of a physician on the ground of
indulging in the drug habit. Under sec. 147.20, Stats., the
words "immoral or unprofessional conduct" as used in said
section are defined as "indulging in the drug habit." In
subsec. (2) of said section it is provided:

"Upon verified complaint in writing to the district attor
ney charging the holder of a license or certificate of regis
tration from the state board of medical examiners with
having been guilty of immoral or unpi'ofessional conduct
*  * *, the district attorney shall bring civil action in the
circuit court against the holder and in the name of the state
as plaintiff to revoke the license or certificate. The court may
appoint counsel to assist the district attorney and either
party may demand a jury. No one shall be privileged from
testifying fully or producing evidence, but he shall not be
prosecuted or subject to. penalty on account of anything
about which he so does, except for perjury in so doing. If
the court or the jury finds for the plaintiff, judgment shall
be rendered revoking the license or certificate, and the clerk
of the court shall file a certified copy of the judgment with
the board of medical examiners. * * *"

In subsec. (3) of said section we have the following:

"When any person licensed or registered by the board of
medical examiners is convicted of a crime committed in the
course of his professional conduct, the clerk of the court
shall file with the board of medical examiners a certified
copy of the information and of the verdict and judgment,
and upon such filing the board shall revoke the license or
certificate."

You will note that the board is authorized to revoke the

license only when the physician is convicted of a crime com
mitted in the course of his professional conduct. The board
has no power to revoke the license of a physician on the
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ground that he is indulging in the drug habit. In such a
case the only remedy that the board has is to cause a com
plaint to be filed with the district attorney, charging the
physician with immoral or unprofessional conduct, namely,
indulging in the drug habit, and requesting the district at
torney to start a civil action as provided in the above quoted
subsec. (2), sec. 147.20. Indulging in the drug habit is not a
crime in Wisconsin.

JEM

Appropriations and Expenditures — Emergency Relief —
Money secured from emergency relief fund may be used for
labor costs in connection with construction of addition to

courthouse, but only in case such construction is undertaken
to provide employment for unemployed and only to extent
that such labor costs represent payments to persons who
would otherwise be in need of outdoor relief.

May 6, 1932.

Harold W. Hartwig,
District Attorney,

Watertown. Wisconsin.

You state that the county board of Jefferson county pro
poses the building of an addition to the courthouse, letting
the unemployed of the county perform the labor. You ask:

"Can the county board legally use all or any part of the
money for this purpose which the county will secure out of
the money appropriated from the state emergency relief
fund for the unemployed, inasmuch as this fund will be ad
ministered by the trustees of the asylum and poor farm?"

The money secured from the emergency relief fund may
be used for labor costs in connection with the construc

tion of an addition to the courthouse, but only in case such
construction is undertaken to provide employment for the
unemployed and only to the extent that such labor costs rep-
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resent payments to persons who would otherwise be in need
of outdoor poor relief. While ch. 29, laws of special session
1931, contains no express provision as to the use of funds re
ceived from the emergency relief appropriation, subsec. (6)
of sec. 2 shows a clear legislative intent that these funds are
to be applied to outdoor poor relief and only the surplus is to
be used for the reduction of the general property tax levies
of 1938. This section provides:

"All amounts paid to counties, cities, towns and villages
pursuant to this section which are not used before Decem
ber 31,1933, for outdoor poor relief shall be applied to a re
duction of the general property tax levies of 1933."

The authority for including labor costs on public build
ings within the scope of the term "outdoor poor relief" is
contained in subsec. (2) of sec. 2, which provides in part:

"* * * The term 'outdoor poor relief as used in this
act shall include so much of the labor costs of public works
undertaken to provide employment for the unemployed as
the industrial commission finds represented the equivalent
of outdoor poor relief. * * *."

The industrial commission in its determination on the

claim of the city of Madison for the payment of twenty-five
per cent of its expenditures in 1931 for outdoor poor relief
gave thorough consideration to the question of when the la
bor costs may be considered outdoor poor relief. The two
main criteria, according to the determination of the indus
trial commission, are:

«* * * (1) public works must be primarily un
dertaken to provide emplosment for the unemployed; (2)
Only so much of the labor costs of such public works may
be considered as are the direct equivalent of outdoor poor
relief. * * *."

The commission's statement indicated the general princi
ples which govern the application of the two requirements.
ML
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Banks and Banking — Savings withdrawal slip assigned
by third party to be used as collateral by borrower from
bank using withdrawal slip may not be used by borrower as
set-off against claim of bank.

May 6, 1932.

Thomas Herreid,
Acting Commissioner of Banking.

You state that the Franklin State Bank now in the

process of liquidation holds a note for $500 against one
Herbert H. Mclntosh, and that said note is collateralized by
a savings withdrawal slip in the amount of $350, signed by
Cora R. Busse. You ask whether said savings withdrawal
slip may be properly allowed as a set-off against the $500
note.

The set-off should not be allowed. From the facts stated

in your letter it appears that Cora R. Busse assigned the
savings withdrawal slip to Mclntosh for use merely as col
lateral, that is, there appears no intention upon her part to
cause the transfer to operate as an assignment of her claim
against the bank on the savings withdrawal slip. The inten
tion of the parties would govern as to the effect of the as
signment. Baillie v. Stephenson, 95 Wis. 500; Bernhardt v.
Rice, 98 Wis. 578; Dillman v. Carlin, 105 Wis. 14.

Since, according to the intent of the parties, the savings
withdrawal slip was assigned merely to be used as collateral
by H. H. Mclntosh, the claim upon it against the bank re
mained in Cora R. Busse, and did not become a claim held by
Mclntosh. The set-off, then, offered by Mclntosh on the sav
ings withdrawal slip cannot be allowed because a mutuality
of claims, as required by law, is lacking. Wilson v. Runkel,
38 Wis. 526; Carpenter v. Fullmer, 118 Wis. 454.
Nor does the set-off proposed here fulfill the statutory re

quirement that the claim asserted by the defendant be "due
to him in his own right, either as being the original creditor
or payee or as being the assignee and owner of the demand."
(Sec. 831.07 (2). ) Here the claim against the bank is held
by Cora R. Busse and not by Mclntosh, who is now assert
ing it.
ML
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Banks and Banking — Where there are equitable consid
erations such as insolvency of plaintiff, joint claim may be
used as set-off to individual claim.

May 6, 1932.

Thomas Herreid,

Acting Commissioner of Banking.

You state that a husband and wife have a joint account
in a bank which we assume is now insolvent and in the
process of liquidation. The wife owes an individual note to
the bank and now claims the right to offset the joint account
against her individual debt to the bank. You are advised
that such set-off should be allowed.

Since the bank asserting the claim against the wife in this
case is insolvent, the doctrine of equitable set-offs should
apply in regard to claim asserted by the wife. See XXI Op.
Atty. Gen. 63 for authorities showing when equitable set-
off is allowable. In partnership cases the rule as stated in
27A. L.R. llSis:

"* * * a set-off of the claim of a partnership is al
lowed in equity, in cases where a claimant against an indiv
idual partner is insolvent."

An examination of the cases cited in support of the rule
discloses that courts in their discussions make no distinc
tion between partnership claims and joint claims.
In Seligmann v. Heller Brothers* Clothing Co., 69 Wis.

410, 414, it was said:

"But it is said that this is not a proper case for the exer
cise of the power of equitable setoff, because the judgment
pleaded as a setoff is jointly against the plaintiff and others
who are strangers to this action. The decided weight of
authority, however, is against this proposition."

In Bank v. Hemingray, 34 Ohio St. 382, 389, the court
said:

"The general rule in equity, as at law, is, that joint debts
can not be set off against separate debts, unless there be
some special equity or equities to justify it."
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See, also: Pendleton v. Beyer, 94 Wis. 31; Smith v. Dick
inson, 100 Wis. 574; Piotrowski v. Czerwinski, 188 Wis. 396.
The rule, therefore, might properly be stated thus: Where

there are equitable considerations, such as the insolvency of
the plaintiff, a joint claim may be used as a set-off to an in
dividual claim. Applying this rule to the facts submitted,
since the husband and wife have a joint claim against an in
solvent bank, the wife may assert the joint claim as an
equitable set-off against the claim of the bank on her in
dividual note. This rule is consistent with the liberal rule in

regard to equitable set-offs, as stated in Smith v. Dickinson,
100 Wis. 574, 578:

"The general doctrine running through all the cases on
the subject is that equity will set off cross demands against
each other, whether the subject of setoff or counterclaim
under the statute or not, if, on account of the nature of the
claim or the situation of the parties, justice cannot other
wise be done. When cross demands must be so offset in or
der to prevent the situation of one being obliged to pay and
look to an insolvent person to reimburse him, or to pay
while having a claim against the payee not the subject of a
counterclaim under the statute, and which will be lost if not
extinguished by the cross demand, equity will brush aside all
forms in order to adjust the real equity between the parties
by using one claim upon the other."

ML
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Counties — County Bouvd — County Boa/rd Resolution —
Public Officers — Circuit Judge — County board may re
scind resolution to pay circuit judge additional salary during
stated term.

County board of Racine county legally rescinded resolu
tion to pay circuit judge additional salary.

Intent of resolution of county board is controlling, not
withstanding failure to follow board rules in regard to ac
tion, and notwithstanding inapt language used in resolution.

May 6, 1932.

Charles F. Prudent,
District Attorney,

Racine, Wisconsin.

In your request for an opinion you invite attention to sec.
252.071, Stats., and then state;

I^rsuant to section 252.071, the county board of Racine
county, on November 27,1925, adopted the following report
of the salary committee of the county board:
" "To the Honorable Members of the Board of Supervisors of Racine County:

Your committee on salary, to whom was referred the reso
lution to increase the salary of Judge E. B. Belden, recom
mend that said county of Racine increase Judge E. B. Bel-
den's salary one thousand dollars ($1000) per year.

Jas. Smercheck, Chairman
Louis Sorenson,
Committee on Salary.'

November 27, 1925 the county board also adopt
ed the following resolution:
" 'Be it Resolved, that Racine county pay, out of its general
fund, to the circuit judge of the first judicial circuit of Wis
consin, during the term beginning in January, A. D. 1926,
annual salary of one thousand dollars, in equal monthly in
stalments, at the end of each month of said term, in addi-
tion to the salary paid to him out of the state treasury of
Wisconsin, and
Further Resolved, that the sum of one thousand dollars, be,
and the same hereby is levied annually hereafter on all of
the taxable property of Racine county, Wisconsin, for the
term covered by the foregoing resolution, for the purpose
of carrjring the same into effect.' "
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You state that Judge E. B. Belden "* * * in accord
ance with said above resolution has been paid the yearly
salary set forth for the years 1926, 1927, 1928, 1929, and
1930."

Your statement continues as follows:

"On November 19, 1930, the county board of Racine
county, adopted the following resolution:
" 'Whereas, by resolution adopted November 27,1925, by

this county board, the circuit judge of the first judicial cir
cuit of Wisconsin, was voted an annual salary of one thou
sand dollars ($1000), in addition to the salary paid him out
of the state treasury of Wisconsin, to be paid during the
term beginning in January, 1926, and
" 'Whereas, it is desired that the payment of such addi

tional salary be discontinued at the end of this present term,
and that no salary be paid by Racine county after the pend
ing term and beginning with the term commencing in Janu
ary, 1932, in addition to that salary paid by the State
Treasury.
" 'Therefore, be it resolved, that no salary or any oth

er remuneration be paid to the circuit judge of the first ju
dicial circuit by Racine county during the term beginning
in January, A. D. 1932, in addition to the salary paid by the
state treasury of Wisconsin, to said circuit judge.'
"And on November 21, 1930, the county board of Racine

county adopted the following resolution introduced by super
visor Birkett, in the following manner:
" 'The resolution adopted by this board yesterday after

noon, November 19, 1930, to withhold the extra remunera
tion of one thousand dollars ($1000) paid by the county to
the circuit court judge beginning January, 1932, causes the
matter to appear to be a personal one.
" 'It will be remembered that the extra $1000 paid to the

present circuit court judge was voted in 1925 after the elec
tion of the present incumbent. If this additional remunera
tion is paid through his term, i. e., to the end of 1931, and
not thereafter—it will appear that the county board pays
salaries to individuals as such and not to officers as such.
" 'Therefore, be it resolv]®, that this county board go

on record as being impersonal in the matter and not to make
any appropriation or tax levy for additional remuneration
for the office of circuit court judge for the ensuing year of
1931.'
"(Supervisor Herzog moved its adoption. Seconded and

carried. The vote was taken viva voce in the ordinary way
of passing motions, and not in accordance with rule 20 of
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the rules of the county board of supervisors of Racine coun
ty, which provides:
" 'No action to rescind shall be carried except by a vote

of 2/3 of all members.')"

You ask four questions, the first reading as follows:

"Question 1. Can and did the county board, by the Birkett
resolution adopted on November 21, 1930, not to make the
appropriation or tax levy for the 1931 salary of $1000 (the
vote of the board on the resolution being viva voce instead
of in accordance with rule 20 which requires a two-thirds
majority vote to rescind), nullify or rescind the resolution
adopted on November 27, 1925, granting the circuit judge
during the term beginning January, 1926, $1000 per year
salary to be paid by Racine county?"

This question really contains two questions—(1) Wheth
er the county board could rescind the resolution adopted on
November 27, 1925, and (2) whether the county not only
had the power but did in fact rescind the resolution.

Each of the above questions is answered in the aflSrmative.
See XVIII Op. Atty. Gen. 621, a carefully prepared opinion
of this department written by my former deputy, H. A.
Minahan.

There cannot be the slightest doubt as to the intention of
the county board to rescind the resolution and not to pay
the $1000 in 1931.

In the case of minor legislative bodies such as county
boards, the language of their resolutions will receive a lib
eral construction in order to effectuate their evident intent.

Burgess v. Dane Co., 148 Wis. 427; State ex rel. Smith v.
Outagamie Co., 175 Wis. 253.

In the case of State ex rel. Smith v. Outagamie Co., 175
Wis. 253, in considering a resolution somewhat similar to
the one now under consideration, the court said:

"A resolution declaring that the members of the county
board were in favor of abolishing the court theretofore es
tablished, and directing that no county order be drawn or
paid for any salary or other expense in connection with
the court, sufficiently indicated an intention to rescind the
former action of the board in adopting the statute." (Sylla
bus.)



486 Opinions of the Attorney General

It will not do to apply to the oi-ders and resolutions of
such bodies nice verbal criticism and strict parliamentary
constructions, because business is transacted generally by
plain men not familiar with parliamentary law. Therefore,
their proceedings must be liberally construed in order to get
at the real intent of the body. Hark v. Gladwell, 49 Wis.
172; The Wisconsin Central R. Co. v. Ashland County and
Another, 81 Wis. 1.
The vote on the resolution was taken viva voce and not

in accordance with the rule of the county board quoted
above.

An act of the legislature is not void for noncompliance
with the rules of procedure made by itself, or the respective
branches thereof, and which it or they may change or sus
pend at will as long as they conform to constitutional re
quirements. McDonald v. State, 80 Wis. 407.
The same is true of a resolution of a county board if it

conforms to the constitutional and statutory requirements.
XVIII Op. Atty. Gen. 268, 269; XXI Op. Atty. Gen. 214, de
cided Feb. 26th, 1932.

In view of the answers given to your Question 1, it be
comes unnecessary to answer Questions 2, 3 or 4.
JWR
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Banks and Banking — Depositories — Taxation — Where
taxes collected by town due to county were deposited by
town in bank and town is unable to collect same from bank
because of stabilization plan having been entered into, coun
ty treasurer may retain any moneys due to town as offset
against such obligation of town to county, under provisions
of sec. 74.28, Stats.

May 9, 1932.

Charlton H. James,
District Attorney,

Dodgeville, Wisconsin.

You state that a town in Iowa county in 1931 passed a
resolution to raise $5000 for road purposes, and that this
amount was met by the county board by resolution. Under
the provisions of sec. 83.14, subsec. (6), Stats., the town
borrowed $10,000 and paid the same into the county treas
ury, and is entitled to receive from the county the $5000
thus advanced "when the necessary funds become avail
able." The town collected the taxes for the year 1931 and
deposited them in a bank, which was a depository under
the provisions of ch. 1, Wisconsin Special Session Laws of
1931. This bank, a short time after the deposit was made,
became involved in difficulties, and secured a waiver from a
large number of its depositors for the purpose of having the
banking department permit the bank to stay open. For this
reason the town has not paid into the county treasury the
county taxes collected, which amount, approximately, to
$8,000.00.
You inquire whether, under the facts above stated, it is

the duty of the county treasurer to pay over to the town the
$5000 raised to meet the similar amount raised for highway
purposes.

Sec. 74.28, Stats., provides as follows:

"Each county treasurer shall pay to the several town,
city or village treasurers in his county, on demand, all
money collected or received by him and belonging to such
town; but he may retain in the county treasury all amounts
due from any town, city or village to the county."
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Inasmuch as there is an amount approximately $8,000 in
taxes collected by the town due to the county, the county
treasurer is not obliged to pay the $5000 raised for highway
purposes to the town, but may retain the same in the coun
ty treasury as an offset against the amount due to the coun
ty from the town.

You also raise the question as to whether the town is en
titled to receive the amount of such deposit under the cir
cumstances above stated, under the provisions of ch. 1, Wis
consin Special Session Laws 1931, relating to public deposits.
That question does not directly relate to the duty of the

county treasurer in the premises, since the payment, if any,
under that act would be to the town treasurer. If such a
payment is made, the town treasurer may then make his
settlement with the county treasurer.
SB

Prisons — Prisoners — Pardons — One who has been
convicted of felony and has served his sentence may be
granted pardon by governor, to restore his civil rights, with
out having complied wth procedural steps to be followed as
outline in sees. 57.08 et seq., Stats.

May 10, 1932.

Lloyd D. Smith,
District Attorney,

Waupaca, Wisconsin.

You say that one "A" was convicted of a felony in circuit
court of Waupaca county some years ago, and served his
full time in prison; that he has now been out for over a year,
and wants to have a restoration of his civil rights so that
he can vote and so that he can execute papers and testify
that he is a citizen of the state of Wisconsin. You state that

there is some provision of the statutes by which the gover
nor, on affidavit presented by the applicant after being out
for a year, restores his civil rights to him but that you have
not found such statute.
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You inquire as to what statute covers this proposition and
if there is any form for this application, you ask me to mail
it to you.
The section of the statute involved is sec. 57.08, which

clearly shows that the application for the pardon after the
person has served his full term does not require a following
of the procedural steps outline in the statutes, for it does not
apply to those where a pardon is to be granted within ten
days next before the time when the convict would be other
wise entitled to discharge pursuant to law.
In an official opinion of the attorney general given to the

Honorable Eobert M. La Follette on April 12, 1904, it was
held that where a person has been convicted of a crime and
served his sentence, the governor may grant pardon if he
sees fit without complying with sees. 4855 to 4868, now cov
ered by sec. 57.08 et seq. See Op. Atty. Gen. for 1904, 454
I enclose herewith two copies of an application to be pre

sented to the governor by the one seeking a pardon after he
has served his sentence.
JEM

Public Health — Dentistry — Corporation may not oper
ate dentistry office unless all of its stockholders are licensed
to practice dentistry.

May 17, 1982.
Board op Dental Examiners,

Tomah, Wisconsin.
Attention S. F. Donovan, Secretary.

You inquire as follows:

"Can nonlicensed people incorporate to run a dental
office?"

Obviously a corporation may not be licensed to practice
dentistry since such a license is personal in character, and
the statute prescribes conditions thereof which are wholly
inapplicable to a corporation.
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It is provided in sec. 152,02, subsec. (1), Stats.:
^ person shall be deemed to be engaged in the

practice of dentistry who treats diseases or lesions of the
human teeth or jaws or performs operations thereon, or in
serts artificial teeth, fixtures, or appliances for the restora
tion, regulation or improvement of the dental organs, or
who is the manager, 'proprietor or conductor of a place for
so doing,

Subsec. (2), sec. 152.02, Stats., reads as follows:

"A corporation or persons associated together who shall
engage in the practice of dentistry under other name than
of the individuals shall display in a conspicuous place at the
entrance of the place of business, the name of each person
in said concern in the practice of dentistry, and each such
person shall cause his name to be so displayed."

Inasmuch as a corporation may not be licensed to prac
tice, and that the proprietor or conductor of a place for ren
dering dentistry service must be so licensed, it becomes evi
dent that the statute, in referring to a corporation, had in
mind a corporation all of the stockholders of which were li
censed to practice dentistry and who used the corporate
method of associating themselves together for engaging in
the practice of dentistry. A stockholder of a corporation is,
to the extent of his holdings, a proprietor in the business.
You are therefore advised that, in the opinion of this de

partment, no person who is not licensed to practice dentistry
can be a stockholder of a corporation formed for the pur
pose of conducting a dentistry office.
SB
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Architects — Civil Engineers — Aliens who are residents
of United States may register under ch. 486, Laws 1931.

May 17, 1932.

Bl^reau of Engineering.

Attention Chas. A. Halbert, State Chief Engineer,

You refer to ch. 486, Laws 1931, relating to the registra
tion of architects and civil engineers, and inquire, first,

"May a person register under chapter 486, laws of 1931,
who is not a citizen of this country?"

Second,

"May a person register under said chapter who is not a
citizen of this country but who has taken out his first
papers?"

It is our understanding that the cases which you have in
mind all involve persons who are not citizens of the United
States but who are residents in the United States.
Where, as in this case, the law prescribing the qualifica

tions of applicants for registration does not specify that the
applicant shall be a citizen of the United States, any person
who is a resident of the United States, irrespective of citi
zenship, may apply for registration. It was so held with re
spect to applicants for license to practice medicine and sur
gery. XIII Op. Atty. Gen. 403. The law there construed was
later amended to include in the qualification of applicants
for examination a showing that the applicant has his first
citizenship papers.
A different rule would apply in the case of aliens who are

not residents of the United States. Pries v. Ashland, etc.,
143 Wis. 606.

Both of your questions are answered in the affirmative,
provided that such persons are bona fide residents of the
United States.
SB
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Elections — NOTnivuitions—S6p3.rat6 noininatioii papors
must be employed in nominating independent presidential
electors.

May 1.7,1932.

Theodore Dammann,
Secretary of State.

You refer to the opinion of this department found in IX
Op. Atty. Gen. 486, wherein it was held that separate sets
of nomination papers must be employed for the nomination
of independent presidential electors, and inquire whether
this ruling is still valid, in view of the passage of ch. 250,
Laws 1925, section 3, which enacted in their present form
sees. 6.23 (10) (a) and 6.42 (6) Stats.
The provisions of ch. 250, Laws 1925, merely indicate that

the electors who are duly nominated are to be indirectly
elected by the votes cast by the electors for president and
vice president, the electors nominated by the party whose
candidates for president and vice president are successful
in the election being declared to be elected as electors. This
process of election, however, does not in any way change
the method of choosing or nominating such party candidates
for electors.

It is therefore the opinion of this department that the
ruling to which you refer in IX Op. Atty. Gen. 436, still
holds, notwithstanding the passage of ch. 250, Laws 1925.
SB
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Taxation — Occupation Tax on Coal — Sec. 70.42, Stats.,
taxes only bituminous and anthracite coal and does not ap
ply to coke.

May 17, 1982.

Tax Commission.

Attention W. J. Conway, Chairman,

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement
of facts:

You state that a fuel company of this state operates a
coke dock over which it receives coke by boat and ships the
same by rail to its final destination. The said company has
requested that it be assessed under sec. 70.42, Stats., entitled
"occupation tax on coal."

You inquire whether the coke received and shipped as
aforesaid should be taxed as personal property or under the
provisions of the "occupation tax" section of the statutes
above referred to.

It is the opinion of this department that sec. 70.42, provid
ing for a so-called "occupation tax on coal" does not include
"coke" receive by boat and shipped via rail by a Wisconsin
fuel company to its final destination.

Sec. 70.42 provides that any person, partnership or com
pany operating a coal dock, other than a dock used solely in
connection with an industry and handling no coal except
that consumed by such industry, shall pay an occupation tax
of two cents per ton upon anthracite and one and a half
cents upon bituminous coal handled by or over such coal
dock during the year ending April 30, and such coal is there
by exempted from all other taxes. Every such operator is
to furnish on May 1 to the assessor of the taxing district in
which such coal dock is situated a list of all coal, ''specifying
the respective amounts and different kinds thereof" handled
over such dock during the preceding year. Such occupation
tax is to be separately assessed to the party chargeable
therewith and to be paid and collected as personal taxes are
collected, and when paid may be used as an offset against
any income tax assessed against such party.
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It will be noted that the statute uses the term "coal" and
as to different kinds of coal the words "anthracite" and

"bituminous."

Sec. 370.01, subsec. (1), Stats., prescribes the rules of
statutory construction and declares:

"All words and phrases shall be construed and understood
according to the common and approved usage of the lan
guage."

It is a fundamental rule of statutory construction that
the courts should give effect to the intention of the legisla
ture and that a statute is to be interpreted by an examina
tion of the whole of the act of which that construed forms

a part. State ex rel. Hayden v. Arnold, (1912) 151 Wis. 19,
138 N. W. 78; Ekern v. McGovern, (1913) 154 Wis. 157,142
N. W. 595, 46 L. R. A. (N. S.) 796.
An examination into the lexicons and decisions for defi

nitions of the words "coal" and "coke," discloses inter alia
the following:

"Coal—A solid and more or less distinctly stratified min
eral, varying in color from a dark-brown to black, brittle,
combustible, and used as fuel, not fusible without decompo
sition, and very insoluble." Century Dictionary.

"Coke—The solid product of the carbonization of coal,
bearing the same relation to that substance that charcoal
does to wood." Century Dictionary.

The New International Encyclopaedia, Volume 5, page
562, defines coke:

"A hard, brittle, porous solid, of a blackish-gray color
and more or less metellic lustre. It does not soil the fingers
when rubbed and gives no smoke when burning. It absorbs
moisture from the air to a very great extent. In general,
the operation of making coke consists of expelling by heat
the volatile elements of bituminous coal. The residue result
ing consists chiefly of carbon, mixed with varying amounts
of ash containing sulphur and phosphorous, and is known
as coke."

The Encyclopaedia Britannica (11 ed.), Vol. VI, pp. 655,
657, defines coke:

"* * * The product obtained by strongly heating coal
out of contact with the air until the volatile constituents are
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driven off; it consists essentially of carbon, the so-called
'fixed carbon,' together with the incombustible matters or
ash contained in the coal from which it is derived."
"Coke is essentially a partially graphitized carbon, its

density being about midway between that of coal and
graphite; * *

In Otto Coking Co. v. Koppers Co., (1919) 258 Fed. 122,
124 (C.C.A. Del.), it is said:

"Coke is the mass of carbon which is left after the volatile
matter of coal has been driven off by heat applied in such
a manner as not to burn the carbon."

See also Mitchell v. Connellsville Central Coke Co., (1916)
231 Fed. 181, 137 (C.C.A. Pa.).
In Fletcher v. Fields, (1891) 1 Q. B. 790, the term "coal"

as used in a statute limiting the hours for loading and un
loading coal on or across a footway, was construed as not
embracing "coke."
In Bowes v. Ravensworth, (1855) 15 C. B. 512, 518-519,

80 E. C. L. 512,139 Rep. 523, where it was held that "coke"
consists of coal with some gases expelled, the following
colloquy took place (by plaintiff's counsel):

"Unless 'coke' is 'coal,' the defendant has not the right
he claims. That it is not, is obvious. It has lost many of
the properties and constituent parts of coal. It is chemically
changed. * * * (Jervis, C. J. "If you were driven to
mmntain the proposition that coke is coal, you would have
some difficulty; the two substances are chemically differ
ent.")

See also Kentucky statutes, sec. 4821, where "the term
coal, includes anthracite, cannel, bituminous and other
mined coal." See further sec. 125.11, Wis. Stats.
In view of the foregoing we believe the authorities and

cases lead irresistibly to the conclusion that the term "coal"
does not ordinarily include "coke."
Turning to an examination of the statute in question, we

find that it does not tax coal but taxes bituminous coal and

anthracite coal. We are therefore constrained to hold that

sec. 70.42, Stats., does not include coke, and that the so-
called occupation tax upon bituminous and anthracite coal
does not apply to coke.
HHN
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Taxation — Extension of Time for Payment of Taxes —
Under ch. 21, Laws 1931, Special Session, individual tax
payers must file affidavits with local treasurer in order to
have time for payment of taxes extended, and in order that
local treasurer may be entitled to supplemental settlement
under sec. 74.15, subsec. (2), Stats.

May 18, 1932.

Glenn R. Douglas,

District Attorney,
Spooner, Wisconsin.

You state that, under ch. 21, Laws 1931, Special Session,
you advised certain towns in Washburn county as follows:

"* * * that the town boards could extend the time for
payment of all taxes on real estate if they saw fit, and not
require certain taxpayers to file affidavits stating that they
were unable to pay their taxes or that they came within
certain classes of taxpayers. Our theory was that if the
governing body had the right to determine which taxpayers
should have the extension and was empowered to determine
the conditions, then if it saw fit it could extend all real
estate taxes within its town."

You further advised that sec. 2 of ch. 21 would apply
to all cases in which the town treasurer has written in

red ink opposite the name entered in his roll that such
taxes were extended by resolution of the town board. Opin
ion is now sought as to the correctness of your conclusions
and advice.

It is the opinion of this department that your interpre
tation of ch. 21 is erroneous. It is first to be noted that

the governing body is not authorized to extend the time for
payment of taxes, but can only authorize the treasurer to
do so as to such classes and upon such conditions as such
governing body shall determine. The actual extension in
each individual case is done by the local treasurer and not
by the governing body. Assuming that the governing body
has exhausted its power under ch. 21 and has designated
the favored classes and prescribed the conditions of the
affidavit, the "taxpayers desiring to take advantage of any
such extension shall file an affidavit with the treasurer to
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establish their right to such extension * * The
language of this section is mandatory. It is this affidavit
which enables the treasurer to determine whether the ex
tension should be made and justifies him in so indicating
in red ink on the tax roll opposite the name of the party.
Had the legislature intended to make a wholesale (ex

tension of time for the payment of taxes or intended to
give local governing bodies that power, it might easily have
done so, but, under ch. 21, taxes are still delinquent if not
paid by March 22, and are treated as "other delinquent
taxes, except that the owners of such lands shall be en
titled to pay such taxes without penalty," except the ad
vertising fee. The only function of ch. 21 is to relieve those
persons who file satisfactory affidavits and pay their taxes
between March 22 and June 1 from the payment of the
statutory penalties which ordinarily attach to delinquent
taxes.

Sec. 2 of ch. 21 clearly refers to taxes on which affi
davits for extension of time were filed pursuant to sec.
1 of ch. 21. In the absence of affidavits, the individual
taxpayer is not entitled to have payment of taxes extended,
nor is the town entitled to a supplemental settlement on
June 15 under sec. 74.15, subsec. (2), Wis. Stats., as to
that tax money which was collected by the county treasurer
between March 22 and June 1, 1932, for which no affi
davits were filed. This money must be handled as pre
scribed in sec. 74.19, subsec. (8), Wis. Stats.
JWR
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Counties — Minors — Children's Board — Relief Funds
— County children's board may be given control of admin
istration of poor relief and its work may be co-ordinated
with administration of aid to dependent children, soldiers'
and sailors' relief, blind and deaf pensions and old age
assistance. Statutory administrative machinery may not be
wholly dispensed with under sec. 48.30, subsec. (7), Stats.

May 18, 1932.
Fred Risser,

District Attorney,
Madison, Wisconsin.

Sec. 48.30 (7), Stats., relating to a county children's
board, provides as follows:

"When so directed by the county board, to administer
any other county funds appropriated for the welfare of
necessitous persons, either independently or in co-opera
tion with some other board or officer."

You inquire whether, if such a county children's board
should be created by Dane county, it would be proper to
centralize under such a board the administration of the
various relief funds of the county, such as that covering
poor relief, aid to dependent, children, soldiers' and sailors'
relief, blind and deaf pensions, and old age assistance.
With respect to poor relief, the method of administra

tion is left to the discretion of the county board. See sec.
49.14, Stats. And, in the exercise of such discretion, the
administration of poor relief could properly be assigned
to a county children's board under the section above quoted.

Soldiers' and sailors' relief is placed by statute under
the control of the soldiers' relief commission, the appoint
ment of which, by the county judge, is provided for in sec,
45.12, Stats. There is no provision of the statute authoriz
ing the county board to dispense with such a commission.

Sec. 48.30 (7), above quoted, however, definitely author
izes co-operation between the county children's board and
any other board or officer. The employment of an assistant
secretary, upon a salary basis is discretionary with the
county board under sec. 45.15, Stats., and it appears proper
that definite co-operation in administration might be se
cured.
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With respect to pensions for the blind and deaf, the pro
visions of sec. 47.08, Stats., are apparently such as to per
mit the administration thereof by a county children's board,
under the terms of sec. 48.30 (7), Stats., above quoted, to
the extent of making preliminary investigations prior to
the action by the county board, which would mean that
the examiner of the blind and deaf referred to in sec. 47.08
(4), Stats., would co-operate with the county children's
board.

With respect to old age assistance, a rather definite sys
tem of administration is provided, the county judge being
given authority to determine the amount of the relief to be
given, except that it is provided that the county board may
at any time reduce or discontinue entirely such assistance.
The amounts are to be paid out under the provisions of
sec. 49.87, Stats., upon the orders of the judge of the couniy
court by the county treasurer. The provisions of sec. 48.30
(7), Stats., above quoted, cannot be held to authorize a
removal from the county judge of the duties placed upon
him under this statute. It will be noted, however, that
under sec. 49.28, Stats., it is provided that the county judge
shall promptly make, or cause to be made, such investiga
tions as he may deem necessary. With respect to such
investigations, a county children's board might well co-oper
ate with the county judge.
With respect to aid to dependent children, the juvenile

judge must perform the duties placed upon him by sec.
48.33, Stats., but it is definitely provided in subsec. (2)
of that section of the statutes that the juvenile judge may
call upon the county children's board to assist in making
such investigations, examinations and visits as may be nec
essary for the performance of the duties therein set forth.
In conclusion it is suggested that the legislature in en

acting sec. 48.30 (7), Stats., did not have in mind author
izing a county to entirely dispense with definite organiza
tion for administration prescribed by statute, but rather
intended to authorize the co-ordination of such agencies to
permit the maximum of efficiency in dealing with the ad
ministration of relief funds.

SB
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Public Health — Basic science law, enacted in 1925, pro
viding that persons previously engaged in treating sick
should be registered upon application within sixty days of
passage of act, does not authorize board to accept or con
sider such application not presented until 1932.

May 20, 1982.

Robert N. Bauer, Secretary,
Basic Science Board,

Milwaukee, Wisconsin.

You cite sec. 147.09, Stats., which reads:

"Any person who, on February 1, 1925, was regularly li
censed or registered in the state of Wisconsin to treat the
sick need not be registered under the basic science law. Any
person who, on February 1, 1925, was not registered or
licensed in the state of Wisconsin to treat the sick, but
nevertheless on that date was lawfully engaged in this state
in treating the sick, shall be registered upon presenting to
the board, within sixty days after this section goes into
effect, an application therefor, with sufficient and satisfac
tory evidence that he was, on such date, lawfully engaged
in this state in treating the sick, and is of good moral char
acter, and upon the payment of a registration fee of five
dollars. The certificate shall recite registration solely as
a person who, on February 1, 1925, was lawfully engaged
in this state in treating the sick. Such certificate shall be
in force only when filed with the county clerk in the man
ner provided in section 147.14."

You also cite an opinion of the department (XIV Op.
Atty. Gen. 570), that the sixty-day limit was directory
merely, and that your board might accept applications after
the expiration of that period.
You state that, pursuant to that opinion, you extended

the time for one year, namely, to August 1, 1926. You now
have additional applications, but wish a further ruling on
the question involved before making a further extension
of time.

It is elemental that the courts will not vary the plain
and ordinary meaning of a statute by the application of
rules of construction unless it is necessary to do so in order
to carry out the true purpose of the legislature. In other
words, we start out with a presumption that the legislature
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meant to limit the time to sixty days, in sec. 147.09. If
the statute is to be construed as merely directory, we must
have strong grounds upon which to base such a construc
tion, and we must find that the real purpose of the legisla
ture is best fulfilled by construing the time limit as being
directory.

In Price v. State, 168 Wis. 603, 616, it is said;

"In the construction of statutes we should 'look to the
whole and every part of the law, to the intent apparent
from the whole, to the subject matter, to the effect and
consequences, to the reason and spirit, and thereby ascer
tain the ruling idea present in the legislative mind at the
time of its enactment, and then, if the manifest purpose
of the lawmakers can thereby be reasonsibly spelled out of
the words they used to express it, to give effect to such
purpose, though the meaning thus adopted be quite contrary
to the literal sense of the words.'"

In the absence of statute, anyone might treat the sick.
The effect of the statute is, therefore, to take away a com
mon-law right and to return that right in limited form. A
statute in derogation of common-law rights should be strict
ly construed. Pearson v. School District, 144 Wis. 620,
623. It follows that, if the whole statute must be strictly
construed, an exception from it should be liberally con
strued. That is logical. And that rule would be applicable
here if sec. 147.09 were in fact a true exception. Sec.
147.09 is, however, more in the nature of an exception from
an exception, and, by the same logic, goes back into the
strictly construed portion. That is to say, the entire act
says, "No one shall treat the sick" except he shall meet
certain requirements, and then makes an exception from
that exception. The statute is of the nature of the one
described in Wilcox v. Porth, 154 Wis. 422, 428, where the
court said:

"* * * negative words, coupled with an affirmative
grant of power, * * * import that the provisions of
the grant are mandatory and not directory merely."

Negative language in a statute makes it imperative, as
a general rule. In State ex rel. Doerfiinger v. Hilmantel, 21
Wis. 566, 571, it was said:
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"And next it is to be observed that it is a negative statute.
It has been said on very high authority, that negative words
will make a statute imperative. Dwarris on Statutes, 715
(7 Law Lib. 55), and cases cited. The words of the act
are: 'No vote shall be received at any annual election in
this state, unless,' etc. It is difficult to conceive of any
language more strongly imperative than this."

In Schaut v. Joint School District, 191 Wis. 104, 108, the
court says that it is a fundamental rule that where statutes
confer a new right and pi*escribe a mode for its acquisition,
such statutes are mandatory and must be strictly complied
with, "and where the statute provides the manner and form
in which the right to be enjoyed may be acquired, such pro
visions are likewise mandatory, and if not complied with
no right exists." It seems to me this is applicable here.
The legislature first entirely abrogated the common-law
right to treat the sick, and then proceeded to confer a right
to treat the sick upon those meeting certain qualifications.
It has abolished the old right and conferred a new one, or,
at the very least, has conferred the old right in new form.
The rule is too well known to need citation of authority

that every word of a statute must be given meaning if that
can be done consistently with fulfilling the legislative pur
pose. If the legislature intended that the time limit of six
days might be set aside, it is difficult to see what purpose
there was in fixing the limit. The law is applicable only to
those who on February 1, 1925, met the qualifications laid
down. Why require registration within sixty days if those
so qualified may register later?
But the court said, in Appleton v. Outagamie County

197 Wis. 4, 9:

*  * When there is no substantial reason why the
thing by statute required to be done might not as well be

time prescribed as before; no presumption
that by allowing it to be so done it may work an injury or
wrong; nothing in the act itself, or in other acts relating
to the same subject matter, indicating that the legislature
did not intend that it should rather be done after the time
prescribed than not done at all, — the courts will deem
the statute directory merely."

Does the basic science statute meet this? I think not.
There is nothing in the entire basic science law which
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indicates that the legislature deemed it essential that the
persons permitted to register had better do so "after the
time prescribed than" not at all. The legislature did not
say "Treat the sick, by all means, but you had better do
it so and so." On the contrary, the legislature said, "Don't
treat the sick unless you do it thus." The legislature in
dicates no intent whatsoever that, while those persons de
scribed must do certain things within a certain time, they
had better do them late than never. The legislature said:
"You may treat the sick on these terms only."
A distinction must be made between laws requiring pub

lic officials to act within a certain time for the benefit of
the public or certain members of the public, and laws re
quiring individuals to act within a certain time in order
to obtain rights or privileges under the law. The former are
quite generally construed to be directory, the latter man
datory.

*  * A statute specifying a time within which a
public officer is to perform an official act regarding the
rights and duties of others is directory merely, unless the
nature of the act to be performed, or the phraseology of
the statute, or of other statutes relating to the same sub
ject-matter, is such that the designation of time must be
considered a limitation upon the power of the officer; but
under statutes conferring privileges upon private individu
als for a certain period of time, such privileges ̂ nnot be
exercised after the lapse of the time allowed." 86 Cyc. 1160.

The basic science law provision is that unregistered and
unlicensed prior practitioners "shall be registered^ upon
presenting to the board, within sixty days after this sec
tion goes into* effect, an application therefor * *
The limitation is not placed upon the time within which
the board may or shall register such prior practitioners,
but is placed directly upon the time within which they are
required to make application in order to secure the prior
practice registration. It is a requirement which they must
meet. The initiative and sole power of action lies with them.
I think the law comes more clearly within the class of a
limitation of time within which the individual may acquire
certain rights under the law, than it does within the class
of a limitation upon the time within which public officials
may perform certain acts.
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In the following cases, similar statutes have been held
mandatory: Kerbs v. State Veterinary Board, 154 Mich.
500, 118 N.W. 4; Miller v. Board of Medical Examiners,
38 Ore. 5, 52 Pac. 763; Battles v. Board of Dentistry, 16 R.
I. 372,16 Atl. 131; Meads et al. v. Human, (Okla.) 202 Pac.
797.

In the Kerbs case, it was said, p. 503:

"The general purpose of the act and the particular pro
visions referred to would in any event require one like re-
lator to apply for registration within a reasonable time
after the law became operative. The legislature has de
termined what is a reasonable time." (Italics mine.)

In the Miller case the court said, pp. 10-11:

"* * * The application was made after the ninety
days had expired, and it is sought to bring it within the
meaning of the proposition by a contention that the ninety-
days' limit designated is directory only, and that the ap
plicant was entitled to his license if he presented his certifi
cate of registry at any time, even after the designated
limit. The right to practice medicine is a privilege which the
legislature has constitutional authority to grant upon cer
tain reasonably prescribed conditions. Before a person is
entitled to the privilege or can be said to have obtained it,
he must comply with the statutory provisions or require
ments; * * * The plaintiff's right to the privilege
sought depended upon his compliance with the law, and the
time designated was a material element in the condition.

But even if the statute were directory, and not manda
tory, it seems to me that a reasonable construction of it
would require substantial compliance with its requirements.
Compliance with a statute seven years after its enactment,
which in its terms gives sixty days to comply, even though
the period is a directory one merely, appears to me to be
an unreasonable delay, meeting neither the letter nor the
spirit of the law.

Officers cannot wholly disregard a directory statute, but
such statute must be substantially complied with, though
a strictly technical compliance is not necessary. Evers v.
Hudson, 36 Mont. 135.
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And quoting again from Kerbs v. State Veterinary Board,
supra, p. 503, language entirely applicable here:

«♦ # * ipjje general purpose of the act * * *
would in any event require one like relator to apply for
registration within a reasonable time after the law became
operative."

In lAndsey v. Allen, 259 Fed. 656, an 1894 act gave until
January 1, 1895, for prior practitioners to register without
examination. The plaintiff applied in 1898. The court
does not decide whether the time provision is directory or
mandatory, but was evidently of the view that in any event
an application in 1898 was too late. The court said, p. 658:

*  * it was its plain duty under the statute to re
fuse a demand for a certificate without exmnination, when
the demand was not made until 1898. Section 8 limited the
operation of section 8, and even if the time allowed was
short, the plaintiff was not entitled to wait three years.
4c Hf

In State ex rel. Cothren v. Lean, 9 Wis. 279, leading Wis
consin case on directory statutes, the language and prin
ciple of which is followed in a long line of Wisconsin cases,
including the late case of Appleton v. Outagamie County,
supra, the court said, after laying down the principle as
quoted above from the Appleton case, pp. 292-294:

"But, when any of these reasons intervene, there the
limit is established. * * * But if not so published, it
might well be done afterwards, and still held effectual; but,
clearly not at any indefinite time afterwards. * * *

"* * * The provisions of the statutes themselves, and
the object to be attained by a publication, would seem to
indicate this as the utmost extent to which these statutes
should be held directory. * * *

"* * * We think it would be carrying the doctrine
of holding statutes directory, to an unwarrantable extent
to sustain such a rule."

The subject matter dealt with in the statute there under
consideration had no analogy to the one here, but the prin
ciple of the foregoing quotations is equally applicable to
the sixty day requirement of the prior practitioner excep
tion to the basic science law. To hold that the sixty day
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limitation could be extended to seven years "would be carry
ing the doctrine of holding statutes directory, to an un
warrantable extent."

I am of the opinion, therefore, that the law does not au
thorize the basic science board to now accept or consider
an application for registration on the basis of previous prac
tice.

FMW

Criminal Law — Felony — Prisons — Prisoners — Pa
role — Effect of sec. 353.31, Stats., is not to constitute any
crime punishable by imprisonment in state prison felony
but is merely definition of word where used in statutes.

First offender, under parole statute, sec. 57.06, is one
who has not before been convicted of crime punishable by
imprisonment in state prison. That offense has not been
so punished is immaterial.

May 20, 1932.

Board of Control.

You ask for opinion as to the meaning or application of
the term "first offender" in the parole statute, sec. 57.06,
particularly as follows: Is a convict, who was previously
convicted of a crime which was punishable by either a fine
or jail sentence or imprisonment in the state prison, and
who was given a fine or jail sentence instead of a state
prison sentence, a "first offender"?

You suggest that a man is not convicted of a felony un
less he is sentenced to state prison or its equivalent and
also that "first offender" includes not only a conviction of
felony, but also the other element of sec. 57.06 that he be

imprisoned in the state prison or in the house of correction
of Milwaukee county.

Sec. 353.31, Stats., provides:

"The term 'felony' when used in any statute shall be
construed to mean an offense for which the offender, on
conviction, shall be liable by law to be punished by im
prisonment in a state prison."
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In Wilson v. State, 1 Wis. 184, 188, the court first point
ed out that a felony at common law was "an offense which
occasions a forfeiture of either lands or goods, or both, at
the common law, and to which capital or other punish
ment may be superadded," quoting from 4 Black. Com., 95,
and then said with reference to what is now sec. 858.31

that the statute "is to constitute a rule of construction in

all cases where the word 'felony' is met with in a statute."
The court further said that the statute "does not necessarily
make an offense a felony, which before the statute was a
mere misdemeanor, but that it affords a definite meaning
for a technical law term, which, without this statute, in
some respects would be indefinite and vague."
In Nichols v. State, 85 Wis. 808, the court cited the Wilson

case and said, pp. 810-811:

"* * * It was there held that this statute does not
make an offense a felony which is only a misdemeanor at
the common law, but that it furnishes a definition of the
term 'felony' when the same is used in any statute."

These cases are referred to and cited in later cases but

the holding is not overruled unless Wood v. Placky, 202 Wis.
247, must be construed as doing so. In the opinion in that
case it is said, p. 250:

"Sec. 848.281, Stats., prescribes as punishment imprison
ment in the state prison. Consequently, by virtue of sec.
858.81, an offense under sec. 848.281 constitutes a felony"
(Italics ours.)

An examination of the briefs of both sides in that case fails
to show any discussion whatsoever with reference to an
offense under 848.281 being a felony, and the opinion re
fers to neither the Wilson nor the Nichols case. The con

tention that the offense charged was a felony was not es
sential to the decision, the question being whether the de
famatory words set forth in the complaint were, as the
court puts it in its opinion, "actionable per se because the
charges made, if true, would subject the plaintiff to indict
ment for crime involving moral turpitude or to an infamous
punishment." The statute, violation of which was charged
in the defamatory words alleged, prescribing as punishment
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imprisonment in the state prison, the court need have gone
no further, and the statement that it was a felony by virtue
of sec. 353.31 was superfluous.
These considerations lead me to the conclusion that the

case is not to be given the force of overruling the Wilson
and Nichols cases, and the rule with reference to the ap
plication of sec. 353.31, which has stood as the law of the
state since 1853.

In State ex rel. Isenring v. Polacheck, 101 Wis. 427, it
was pointed out that "felony" as used in the Wisconsin
constitution meant felony as at common law, at the time of
the adoption of the constitution.
I am therefore of opinion that:

1. The term "felony" as used in the Wisconsin constitu
tion means those crimes which were felonies at common law.

2. The term "felony" when used in the Wisconsin stat
utes means those crimes for which the offender, on convic
tion, shall be liable by law to be punished by imprisonment
in state prison.

3. Those crimes which are denominated felonies in the

statutes are now actually felonies, whether or not they were
such at common law.

4. Where the Wisconsin statutes do not expressly desig
nate a crime a felony, and it was not a felony at common
law, it is not a felony now, even though the punishment
may be imprisonment in the state prison.
5. Where a Wisconsin statute speciflcally denominates an

offense a felony, it is such even though the punishment may
be other than imprisonment in the state prison.

6. Thus, there may be felonies which are not punishable
by imprisonment in the state prison; and there may be
misdemeanors which are punishable by imprisonment in the
state prison.

Sec. 57.06 (1) provides:

"The board of control * * * may * ♦ * parole
any prisoner convicted of a felony and imprisoned in the
state prison or in the house of correction of Milwaukee
county who, * * * if he is a first offender and is sen
tenced for a general or indeterminate term, shall have
served the minimum * * *."
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The question of first and subsequent offense has arisen
mostly in connection with additional punishment meted out
to subsequent offenses. Every case, of course, depends upon
the construction of the particular statute; for instance, the
Wisconsin repeater statutes, sees. 359.12 to 859.16, expressly
make the sentence and its nature a condition to the added

punishment of a second offense, but also expressly provide
that pardon is immaterial, while many other statutes are
more general in their terms. I have not made an examina
tion of the cases, but the encyclopedias and digests would
indicate that the courts have not generally considered the
question of the sentence meted out to be material in deter
mining whether or not the prior record establishes a previ
ous offense. The only case I have found which can be said
to point in this direction is State v. Kierson, 140 La. 81, 72
So. 799, where the statute provided:

"Sec. 974. The judge shall have the power to sentence
any person who may be convicted for a second or third of
fense to double and triple the penalty imposed by law, and
for a fourth offense, the person so convicted may be sent
enced to perpetual imprisonment."

And the court held without discussion, p. 84:

"* * * we are of opinion that this drastic law con
templates the successive imposition of the double and triple
penalties before the accused can be sentenced to perpetual
imprisonment."

Satterfield v. Commonwealth, 105 Va. 867, 52 S.E. 979
and Brown v. Commonwealth, 119 Ky. 670, 61 S. W. 4, held
the other way.
In Brown v. Commonwealth, supra, the court said, p. 674:

"It is wholly immaterial whether the defendant, on the
second conviction, had his penalty increased by reason of
his first conviction. The right of the Commonwealth to
have him confined in the penitentiary for life, upon the
third conviction, is not based upon the question as to the
amount of penalty inflicted in his former convictions, but
upon the fact that he had been twice convicted of a felony.
The lawmaking department of the government enacted the
section of the statute under consideration for the purpose
of confining for life in the penitentiary habitual criminals.
It was supposed that where a party was convicted three
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times of felonies there could be no hope of reforming him; 
therefore, he should be confined for life in the penitentiary. 
The defendant seems to be an habitual criminal, and he· 
must suffer the penalty imposed by law, which is confine
ment in the penitentiary during his life." 

In People v. Fabian, 192 N.Y. 443, 85 N.E. 672, 18 L.R.A. 

N.S. 684, it was held that where the man had been con

victed, but sentence suspended, he had not been convicted 

of a felony so as to deprive him of the right to vote, the case 

being decided upon the meaning of the word "conviction" 

and upon analogy to the rule prohibiting felons from testi
fying as it existed prior to the adoption of the 1822 consti

tution of New York. The New York court refused to apply 

the rule of this case to a parole statute in Lewis v. Carter, 

220 N.Y. 8, 115 N.E. 19. The parole statute under con

sideration in that case read: 

"Every person confined in a state prison, or reformatory, 
under sentence for a de finite term for a felony, who has 
never before been convicted of a crime punishable by im
prisonment in a state prison, shall be subject to the juris
diction of the board of parole for state prisons and may be 
paroled * * ''' " 

The convict had previously been found guilty by verdict 

but sentence had been suspended. Later he was again found 

guilty of a felony and sentenced to state prison. After dis

cussing the varying meaning of the word "convicted" in 

different statutes, the court said, p. 17, that "the legislature 

intended that a person adjudged guilty of a crime of the 
designated description was a convicted person for the pur

pose of the section." The parole statute in the foregoing case 

perhaps lent itself more readily to that construction than 

does the Wisconsin statute, sec. 57.06. However, it must 

be conceded that the offense is entirely separate from the 

punishment and that a man is an offender whatever may be 

the punishment or whether or not he is subjected to any 

punishment. The most, it seems to me, that can be im

ported into the word "offender" is that there must be evi

dence of his offense in the form of a conviction. See Faull 

v. State, 178 Wis. 66, 71; Meyers v. State, 193 Wis. 126,

128. These were cases where the statute used the phrase
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"second or subsequent offense" without definition or modi
fication, and the court held that a prior conviction was es
sential. But nothing was said about sentence. For a dis
cussion of the distinction between conviction and sentence,
particularly when the element of the time is involved, see
opinion to you of March 7, 1932, XXI Op. Atty Gen. 267.

Sec. 353.31, defining the word "felony" when used in any
statute, the word "felony" in sec. 57.06 means, in the words
of sec. 353.31, "an offense for which the offender, on con
viction, shall be liable by law to be punished by imprison
ment in a state prison." So any person convicted of such
an offense and imprisoned in state prison or the Milwaukee
house of correction, may be paroled under sec. 57.06, but
he is not a "first offender" under that section if he has

previously been convicted of "an offense for which the of
fender on conviction shall be liable by law to be punished
by imprisonment in state prison." See XVI Op. Atty. Gen.
79, 80.

I am aware that at XVI Op. Atty. Gen. 80 is an opinion
that, under the parole statute, to prevent a prisoner from be
ing a "first offender," his previous offense "must be an of
fense for which he has been previously convicted and sen
tenced." The question there passed upon, however, was that
a conviction upon several counts at the same time did not
constitute any of them a previous conviction, and the only
reason given for the above statement was "that under sees.
359.12, 359.13, and 359.14, Stats., the so-called repeater
statutes, all require that the former offense must be one for
which the convict was convicted, and for which he was

sentenced." I am aware also that this was referred to at

XIX Op. Atty. Gen. 382, as an opinion "in which the posi
tion was taken that the classification of criminals as first

or second offenders must be made with reference to the

provisions of sees. 359.12, 359.13 and 359.14, Stats." But
here, again, this opinion did not involve the necessity of
sentence or imprisonment as an essential element of the
previous offense.

The history of the sections involved does not bear out
these dicta. The repeater statutes first appeared in the
revision of 1878, sees. 4736, 4737 and 4738. See note to
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sec. 4736, Stats. 1898. Sec. 57.06 was first enacted by ch.
110, Laws 1907, in seven sections of the statutes, of which
sec. 4960C-2 provided:

"The following shall be ineligible to parole under the pro
visions hereof;
"(1) Any convict who is known to have been previously

convicted of a felony."

This is the language of the New York statute construed
in Lewis v. Carter, mpra, as meaning merely an adjudging
of guilt. As the Wisconsin statutes then stood, the parole
statutes denied parole to any person previously convicted,
and the repeater statutes authorized additional sentence
only in cases of previous conviction and sentence. The ap
plicable rule of construction of these parole statutes, in
connection with these repeater statutes, in the absence of
anjrthing showing a contrary intent, was expressio unius est
exclusio alterius, and therefore the parole statute used "con
viction" as being complete without sentence.

By ch. 182, Laws 1909, the foregoing provision of sec.
4960C-2 was repealed and provisions similar to those of
present sec. 57.06 (1) were enacted. By ch. 615, Laws 1919,
a reviser's bill, the statute was revised into the present
form of sec. 57.06 (1) except for the present closing phrase,
"or who if he is a first offender," etc. That phrase was
added by ch. 859, Laws 1925, the indeterminate sentence
law. That law created sec. 54.03, providing that, with cer
tain exceptions, "the sentence of any person belonging to
either of classes one or two defined in section 54.02 shall

be" indeterminate. Classes one and two defined in sec. 54.02

were of "persons convicted the first time." Throughout
ch. 359, Laws 1925, a definite distinction between "convic
tion" and "sentence" is necessarily imputed, and in new
sec. 359.07, the term "found guilty" is used as the equival
ent of the word "convicted" used elsewhere in this session

law. The use of the term "first offender" in the parole
statute in close connection with these other provisions of
ch. 359, Laws 1925, indicates that the legislature had in
mind a previous adjudging of guilt and not that and sen
tenced as well. Nothing in this entire legislative history in
dicates a legislative importation of the conviction and sen-
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tence requirements of the repeater statutes into the word
"offender" in the parole statute. And see XVIII Op. Atty.
Gen. 211, where opinion was given that the convict was a
second offender though upon the first conviction he had
not been sentenced, but placed upon probation.
In discussing the imposition of increased punishment for

a subsequent offense, it is said, 8 R.C.L. 275, that "the pre
vious conviction may have been obtained in another state
and still be effective as a prior conviction." Considering
that the reason underlying the parole statute and particu
larly the earlier eligibility of first offenders is the likeli
hood of reform, I am of the opinion that the rule stated
by R.C.L. with reference to the application of increased
punishment for subsequent offenses applies with equal force
to the parole statute, and that therefore a convict is not a
first offender if he has been previously convicted of a felony,
as herein defined, in whatever jurisdiction or court the con
viction may have been had. See also XIX Op. Atty. Gen.
882.

FMW

Automobiles — Suspension of Licenses — Where license
has been suspended by reason of judgment in civil action
based upon negligence of defendant in operation of motor
vehicle and judgment is vacated by court, suspension is
terminated.

May 20,1982.

Theodore Dammann,
Secretary of State.

You have submitted certain court orders rendered in civil

actions involving the negligence of automobile operators,
and inquire as to your duty with respect thereto, under the
provisions of sec. 85.08, subsec. (11), Stats.
In one instance the papers show that a judgment was

rendered against a defendant upon a finding of negligence
in the operation of a motor vehicle. This judgment was
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forwarded to you in accordance with the terms of the stat
ute. Thereafter, the judgment was satisfied, but the court
later, by order, set aside the satisfaction and reinstated the
judgment, and, on the same day, entered an order, upon
stipulation of the parties, vacating and setting aside the
judgment. In the other case, after such a judgment was
rendered, the court, upon stipulation of the parties, set aside
and vacated the judgment, the stipulation and order indi
cating that the settlement made was in the amount of the
judgment.

Sec. 85.08 (11), Stats., provides, in part,

*  * If any such judgment be reversed, the sus
pension shall terminate with such reversal."

This department has reluctantly arrived at the conclu
sion that the vacation of a judgment by the court in which
the same was rendered, whether by the court on its own
initiative or as a result of the reversal of the judgment by
a higher court, constitutes a reversal of such judgment
within the meaning of this statute, and terminates auto
matically the suspension of the motor vehicle operator's
privileges. The term "reversal" has been defined by the
Nebraska supreme court as meaning the action of any court
in vacating a judgment. Kazebeer v. Nunemaker, 82 Neb.
732, 118 N.W. 646, 648. Other cases of a similar tenor are
Cowdery v. London & San Francisco Bank, 139 Calif. 208,
73 Pac. 196, 197; King v. Sloan, (Pa.) 1 Serg. & R. 77, 79;
Laithe v. McDorudd, 7 Kan. 254, 268.
During the interim, however, between this making of the

original judgment and the filing of the same with the sec
retary of state, and the time when such judgment is va
cated and set aside by the court, the suspension is valid, and
if the person so found negligent fails to send in his plates
and otherwise fails to comply with the requirements of this
section, he is subject to the penalties provided by sec. 85.08
(18), Stats.
SB
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Words and Phrases — Resident taxpayer is one who has
paid or becomes liable to pay any taxes levied directly upon
his property or person.

Municipal Corporatiom — Licenses — Nonintoxicating
Liquors — County board has no power to license sale of
nonintoxicating liquors.

May 20. 1932.
Edmund H. Drager,

District Attorney,
Eagle River, Wisconsin.

You state that the county board has adopted a resolution
to the effect that labor is to be given only to a resident
taxpayer, and inquire what the term "resident taxpayer"
means. You indicate that you are of the opinion that this
term means one who is a resident in the municipality and
whose name appears on the tax roll paying either a real
or personal property tax.

Your definition is perhaps too narrow. The term used
might properly be interpreted to include one who is a
legal resident in a municipality and who has paid or has
become liable to pay any kind of a tax levied directly upon
his property or person. Persons who pay an income tax are
certainly within the scope of the term.

You further inquire whether the county board has power
to license places which are selling soft drinks or nonintoxi
cating liquars.

Sec. 66.05 (9), Stats., specifically gives such authority to
the governing bodies of towns, villages and cities. All of
the territory in the county is covered by that authoriza
tion, and if the county were authorized to issue such li
censes, it would mean a duplication of licenses within the
county. No language has been found in the statutes which
specifically authorizes the issuance of such licenses by
counties.

SB
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Courts — Quo Warranto — Elections — Vacancies —
Right of town official to hold office may be questioned in
quo warranto proceeding under sec. 294.04, Stats., and if
office is declared vacant and cannot be filled as provided in
sec. 17.25, special election may be called by governor.

May 20, 1932.

R. A. FORSYTHE,

District Attorney,
Hudson, Wisconsin.

You state that in a town election there were certain ir
regularities which apparently constituted a violation of the
election laws.

You state that the number of votes involved is such as
would change the result of the election if the ballots in ques
tion were held to have been improperly voted. However,
the persons receiving the greatest number of votes have
qualified and are holding office.
Your question is whether, under the above facts, a new

election may be called, and as to what procedure is pre
scribed with respect thereto.
The procedure provided for testing the right of officials

to hold office is that of quo tcarranto, as set forth in sec.
294.04, Stats. See State ex rel. Catlin v. Galligan, 167 Wis.
487. If such a proceeding should result in declaring a va
cancy instead of declaring either the respondent or relator
duly elected and entitled to the office, and the vacancy can
not be filled under the provisions of sec. 17.25, Stats., it
would be within the scope of the governor's power, under
sec. 7.02 (3), Stats., to call a special election for the pur
pose of filling the vacancies.
SB
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Criminal Law — Vagrants — Indigent, Insane, etc. —
Transient Paupers — Public Officers — Sheriff, unless
properly empowered by authority of county board directly
or through county poor authorities, may not feed transients
and collect therefor from county.
Town, cities and villages may collect from county poor

authorities relief of transients only when such paupers
make oath of their legal settlement.
Tramps are likely to be vagrants rather than needy per

sons under poor relief laws.

May 20,1932.
Charlton H. James,

District Attorney,
Dodgeville, Wisconsin.

You state that for the last six months or more there have
been an average of from five to ten tramps who call at the
county jail and ask for a night's lodging, supper and break
fast; that the request is generally granted, and the sheriff
later bills the county for the meals. You state that the
officials of various villages in the county are also importuned
each evening by similar characters for similar indulgencies,
and that the village authorities generally grant the requests.
The tramps have no legal settlement in your county or in
any other county, being tjnpical floaters.
You ask whether it is proper for the sheriff to provide

such charity and charge the county therefor. You also ask
whether the various villages have legal claim against the
county for meals furnished such transients.

Passing, for the moment, the question of whether tramps
are poor persons and as such entitled to relief under chap
ter 49 of the statutes, and assuming them to be entitled
to such relief, I call attention to the fact that the care of the
poor is not vested in the sheriff or other county officer but
is vested in the county board, in cases where the county
is liable for such relief. In Hittner v. Outagamie Ccmnty,
126 Wis. 430, 431, the court said:

"* * * Whether the person is one for whose care and
relief the county is liable under the provisions of sec. 1517,
Stats. 1898, need not be determined under the allegations of
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the complaint. Plaintiff charges that he was employed by
three members of the county board and the district attorney
of the county to furnish this aid and care. It is not alleged
that these officers were given authority by the county boam
to employ plaintiff or any other person in providing county
aid to poor persons. There is nothing in the provipons ot
the statutes under which poor persons are to be relieved at
the expense of the county indicating that individual mem
bers of the county board or the district attorney have any
authority or power to act for the county, unless express
authority be granted them by action of the county board.

It is apparent, then, that the sheriff has no authority to
furnish meals to tramps as being poor persons, unless he
be authorized to do so by the county board.

Moreover, sec. 55.03 provides:

"* * * but no claim shall be allowed to any sheriff
or jailer for keeping or boarding any person in the wunty
jail unless such person shall have been committed thereto
pursuant to law."

This section was formerly 4947 (Stats. 1917) and provided
that no sheriff should receive "and no county board allow"
any compensation for keeping or boarding any tramp, un
less such tramp was duly committed to jail.

Sec. 348.851 makes vagrancy an offense and punishable
as such. Sec. 348.354 prohibits the sheriff from permitting
a vagrant, committed as such, to be "kept or fed otherwise
than as stated in the commitment."

That seems to be very clear and definite expression of
legislative intent from which to conclude that the legisla
ture did not intend that tramps should be fed at the county
jail, at county expense, and since vagrancy itself is an of
fense, it would be inconsistent to consider it as indigency
within the meaning of the poor laws, so as to require those
charged with the care of the poor to feed and lodge vag
rants.

I do not intend to go so far as to say that it is beyond
the power of the poor authorities to relieve such persons,
in the exercise of a proper discretion. The definition of
vagrants in sec. 348.351 may fit many who, as an actual
fact, are not vagrants or tramps but are persons who
through misfortune, disability or illness have no visible
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means of support. Sec. 348.351 is aimed, primarily at least,
at "professional" vagrants, but should not be interpreted
so broadly as to bar from relief any of the unfortunates
whom chapter 49 is designed to relieve.
In an opinion found in XX Op. Atty. Gen. 1248, the sub

ject we are dealing with was discussed in part. It was
there held that sec. 49.03 applies only where , the person
seeking relief "shall make a sworn statement as to his
legal settlement," and that persons having no known settle
ment should be handled under sec. 49.04.
I therefore advise you:

1. The sheriff has no authority to furnish poor relief.
Moreover, he is definitely prohibited from furnishing meals
at the expense of the county to any persons except those
committed to his care.
2. Relief of transients having no known settlement, who

do not make the sworn statement required by sec. 49.03,
should be handled by the county authorities and not by the
town, city or village. Therefore, towns, cities and villages
cannot feed vagrants of unknown settlement and be reim
bursed by the county.
FMW

Counties — Education — Supervising Teachers — Salary
of supervising teacher commencing in month of August
cannot be changed by county board at its annual meeting
in November so as to increase or diminish salary until end
of school year, in following July.

May 21, 1932.
Harry M. Perry,

District Attorney,
Black River Falls, Wisconsin.

After a consultation with the office force today, we came
to the conclusion that the opinion of April 11, 1932* should
be withdrawn, and hereby is withdrawn, and the following
is substituted in its place.

*Not published
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You state that at the annual meeting of the county board
in November, 1930, the salaries of the supervising teachers
were not fixed, the matter being left to the county educa
tional committee, this having been the practice of the county
board for some time past.

You further state that the county educational committee
on June 6, 1931, fixed the salary of supervising teachers
at $150 per month until changed by action of the county
board or a subsequent committee thereof. Teachers were
then appointed, commencing work in August, 1931, having
been hired for a period of ten months.

At the annual meeting of the county board in November,
1931, the resolution was adopted fixing the salaries of su
pervising teachers at $125 per month for ten months, to
take effect January 1,1932. The supervising teachers were
paid at the rate of $150 per month up to January 1, 1932,
and since that date have been paid at the rate of $125 per
month. You indicate that claim is now made that these
supervising teachers are entitled to the sum of $150 per
month during their present term of office, which expires
on July 1, 1932, and inquire as to the amount to which they
are entitled.

Sec. 39.14, subsec. (2), Stats., provides that the county
board shall fix the salary of supervising teachers, which
shall be not less than one thousand dollars for ten months
in each year.

Sec. 59.15, subsec. (1), par. (e). Stats., provides that the
county board at its annual meeting shall fix the salary or
compensation for any office or position, with certain excep
tions, which is paid in whole or in part by the county. It
is further provided that such salary or compensation may
be fixed from time to time at any annual meeting of the
county board for the ensuing year. The word "year" means
a school year because, to construe it as a calendar year, as
provided in subsec. (10) of sec. 370.01, Stats., would be
inconsistent with the manifest intent of the legislature.
Hence, the $125 per month, as fixed by the county board
at the annual meeting in November, 1931, does not apply
during the present school year of the supervising teachers.
They are entitled to $150 per month.
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I think that a supervising teacher who begins work on
August 15 should know what his salary will be for the
entire period of ten months, although a vigorous and in
flexible construction of the statute might lead some attor
neys and laymen to an opposite conclusion. My conclusion
is further strengthened by the following.

State, county and city superintendents are on a school
year basis.
^1 school board members are elected or appointed for a

school year or years.
All teachers are chosen for a school year.
All state educational institutions are run on the basis of

a school year.
All taxes levied by electors, boards of education and

common councils are for that school year.
All annual reports are for the school year ending June

30.

The superintendent of public instruction has so adminis
tered this law since 1915, and the construction given by
an administrative body that is reasonable and filled with
the tincture of common sense and justice is entitled to great
weight if there is any doubt in regard to how the statute
should be construed.

JWR
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Indigent, Insane, etc — Military Service — Soldiers' Re
lief Fund — Relief from soldiers' relief fund under sec.
45.14, Stats., is to be given, in discretion of soldiers' relief
commission, to needy soldiers, etc., who are residents of
county, as distinguished from legal settlement of ch. 49,
general poor relief statute.
Such relief is not subject to reimbursement provisions

of ch. 49, nor is soldier subject to provision of sec. 49.03
(9) for removal to county of settlement. If relief is "tem
porary," under sec. 45.20, relief and soldier are under all
provisions of ch. 49, except commitment to poorhouse as
provided by sec. 49.07.

May 24, 1932.

Fulton Collipp,

District Attorney,
Friendship, Wisconsin.

You state that: A has been a resident of Waushara
county for a number of years. He is an honorably dis
charged soldier. He moved to Adams county, where he had
resided less than a year at the time of your inquiry. He
applied to the soldiers' and sailors' relief commission of
Adams county for relief. You ask which county must fur
nish relief, and to which county the same may be charged.

Sec. 45.10, Stats., makes it the duty of the county board
to levy a tax "for the purpose of providing relief to needy
soldiers, sailors," etc., and sec. 45.11 makes it the duty of
the town chairman, village board, and ward supervisors to
compile a list of "all resident indigent persons of the classes
mentioned" in sec. 45.10. Sec. 45.12 sets up the county
relief commission, and sec. 45.14 makes it the duty of this
commission to go over the list and, after being satisfied
that the persons are entitled to relief, to "fix the amount to
be paid to each."

Sec. 45.20 provides that "temporary aid" shall be fur
nished, "according to the provisions of chapter 49" to any
indigent soldier, sailor, etc., "without requiring the removal
of such person to any county home." Such temporary aid
is limited to three months at a time and to one time in
any year, unless "the authorities charged with the relief of
the poor shall determine otherwise."
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Ch. 49 of the statutes deals with poor relief generally.
What is the legislative purpose in specifically dealing with

the relief of "needy" and "indigent" soldiers and sailors,
inasmuch as the relief provided for the poor generally, un
der ch. 49, applies to soldiers and sailors as well as others?
The soldiers' and sailors' relief provisions were first en
acted in 1887. These provisions are found in a chapter of
the statutes of 1889 dealing with soldiers' homes, except
as to the "temporary" aid authorized by sec. 45.20, which
was in the chapter dealing with the poor generally, in sec.
1524, dealing with poor relief in counties where the county
system of poor relief had been established.
Examination of the history of this legislation produces

several noticeable points of distinction between soldiers'
and sailors' relief and the relief of the poor generally:

1. The care of such persons is made compulsory on the
county, whereas poor relief generally is on the town, city
or village except when the county has adopted the county
system.

2. A commission is set up to administer such relief, of
which a majority of the members shall be honorably dis
charged soldiers' sailors' or marines.
8. Where the aid to be given is temporary (i.e., not to

exceed three months), the recipient shall not be sent to a
poorhouse.
4. Relief is not made dependent upon legal settlement,

as in ch. 49, but is granted to "residents" and persons "liv
ing within the county."
However, all through the statutes, and throughout their

history, it is obvious that the legislature was dealing merely
with a special class of indigents; and except as otherwise
expressly dealt with, this special class also comes under the
general laws for the relief of the poor. In I Op. Atty. Gen.
308 opinion was given that the granting of relief by the
soldiers' and sailors' relief commission was discretionary
with that body. But should the commission refuse relief,
that would not prevent nor relieve the authorities charged
with the care of the poor generally from furnishing relief
if the same was necessary. This principle needs no sup
porting authority; for the very purpose of making poor
relief compulsory was to prevent human suffering and mis-
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ery. The legislature could not have intended, by singling
out soldiers and sailors for special attention, to put them
in a situation where they might be forced to suffer because
the commission refused, in its discretion, to accord them
the particular treatment afforded by the soldiers' and sail
ors' relief laws. Of course, like other matters resting in
discretion, the administrative officials may not lawfully
abuse that discretion, but this might afford little practical
relief to the needy soldier who is not in a position to en
force the law, and who, in any event, might starve pending
the proceedings.
In Juneau County v. Wood, 109 Wis. 330, the recipient

of aid from the soldiers' relief fund was, nevertheless, held
not to have gained a legal settlement because of the provi
sion of the general poor laws which prevents the gaining of
a settlement while being supported as a pauper. This
clearly supports the view that the general poor laws apply
except where there are specific provisions otherwise.
I attach no significance to the fact that sections 45.10 et

seq. use the expression "relief," whereas the general poor
law (sec. 49.01) says relieve and support, nor that these
sections say "poor" and "needy" whereas the general poor
law says "poor and indigent." While in Coffeen v. Prehle,
142 Wis. 183, the court points out a distinction between
"relief" and "support," yet the language of Elkey v. Sey
mour, 169 Wis. 223, although recognizing the distinction,
nevertheless is so broad as to make no differentiation in the
practical application of the poor law. See also dissenting
opinion of Marshall in the Coffeen case. And in Juneau
County V. Wood County, supra, the court has in effect said
that "needy" and "indigent" and "poor" are synonymous.

Sec. 45.20, however, deals with true temporary relief.
The relief under this section is not from the soldiers' and
sailors' relief fund, but from the general poor fund. The
section was originally a part of the general poor law; it
provides that such aid shall be given "according to the pro
visions of chapter 49," and it specifically mentions the "au
thorities charged with the relief of the poor" instead of
the soldiers' and sailors' relief commission. This statute,
it seems to me, is intended merely to except soldiers and
sailors, within the limitation specified, from the provisions
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of sec. 49.07 for commitment to the poorhouse. The word
ing, "without requiring the removal of any such person to
any county home, but such temporary aid shall not con
tinue longer than three months at any one time or in any
one year unless the authorities charged with the relief of
the poor shall determine otherwise," was in the original
statute when it was a part of the general poor relief laws.
The general provisions for the raising of taxes for the

soldiers' and sailors' relief fund, the fact that the relief
therefrom is to be given to those who are residents or "liv-
ing" in the county, rather than to those of legal settlement,
indicates a legislative intent that there shall not be reim
bursement of one county by another for aid so given. Re
lief under sec. 45.20, however, not being from that fund,
but from the general poor fund, is subject to the reimburse
ments provisions of sec. 49.03. The provisions of sec. 49.03
(9) for the removal of the person to the county of settle
ment also applies when the relief is under sec. 45.20, but not
when the relief is under sec. 45.14.

I am of the opinion, therefore, that if the person you
mention receives aid from the soldiers' and sailors' relief

fund, it should be given by the county of his actual residence
rather than the county of his legal settlement, and that
there can be no reimbursement from the county of settle
ment. But . if such person receives aid from the general
poor fund of the county, even though it be granted under
sec. 45.20, there can be reimbursement, and there can be
a removal to the county , of settlement in the manner au
thorized in sec. 49.03 (9).
FMW
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Banks and Banking — Under sec. 221.12, Stats., state
bank may, with approval of commissioner of banking, re
duce its capital stock below minimum required for organi
zation of bank by sec. 221.01, subsec. (12).

May 24,1932.

Thomas Herreid,
Acting Commissioner of Banking.

You ask whether a state bank in Milwaukee county, or
ganized prior to 1921, may reduce its capital stock from
$200,000 to $100,000.

Sec. 221.01, subsec. (12), Stats., provides:

"The aggregate amount of the capital stock of any bank
hereafter organized * * * shall not be less than two
hundred thousand dollars in any city having a population
of more than two hundred thousand inhabitants * *

Sec. 221.12 provides:

««* * * No reduction of capital shall be made to a less
amount than is required by the provisions of the act for
capital, nor be valid or warrant the cancellation of stock
certificates or diminish the personal liability of stoclAolders,
until such reduction has been approved by the commis
sioner of ba^ng. Such approval must be based upon a
finding by him that the security of the existing creditors
will not be impaired by the proposed reduction."

In an opinion to you of February 20,1982, XXI Op. Atty.
Gen. 167, with reference to reduction of the capital stock
of the Franklin State Bank as part of the reorganization
plan, the history of these two sections, so far as material,
was traced and opinion given that the phrase, "until such
reduction has been approved by the commissioner of bank
ing," in sec. 221.12, related back to and modified the phrase,
"no reduction of capital shall be made to a less amount than
is required under the provisions of this act for capital."
The result of this conclusion was that any bank might, with
the approval of the commissioner of banking, reduce its
capital below the amount fixed as the minimum for the
organization of a bank by sec. 221.01 (12), Stats.
Your inquiry is therefore answered, Yes, with the ap

proval of the commissioner of banking.
FMW
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Public Health — Plumbing — Prior to enactment of eh.
431, Laws 1931, applicant for plumber's license was re
quired to pay twenty-five dollars for examination and al
though rules of board granted him two examinations, in
case he failed at first, without additional fee, applicant was
not entitled to any refund by reason of taking but one ex
amination. Amendment of 1931 is not retroactive.

May 25, 1932.

Board op Health.

You state: In February 1930, one S. made application
for a plumbing license, paid twenty-five dollars, took the
examination, and failed. Under rule of the board then in
force, he was entitled to a second examination, without
further payment of fee, but although notified, he did not
again appear. He now demands that fifteen dollars of the
twenty-five dollars be returned to him.
You ask whether he has any valid claim to such a re

fund, and whether the state board of health or any other
officials have power or authority to make such a refund.
You say that it involves many other similar situations
where claims have not been made, but where, nevertheless,
the fees have been paid and licenses have not been granted.
Prior to the enactment of ch. 431, Laws 1931, sec. 145.06,

Stats., read as follows:

"(1) Application for plumber's license must be made to
the state board of health, with fees. * * * Fees for
journeyman shall be * * * ; and for master plumber
twenty-five dollars for examination and fifteen dollars for
renewal."

Ch. 431, Laws 1931, provided in sec. 145.08, Stats., as
follows:

"(1) The fees are as follows:
" (a) For master plumber's examination, ten dollars. An

applicant who fails upon examination shall be entitled to
one re-examination without an additional fee. For each
subsequent examination the fee shall be five dollars.
" (b) For master plumber's license, fifteen dollars * *
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Under the law as it existed at the time S. paid the $25.00,
that was the fee for examination and no provision was
made for refund in any amount upon failure to pass the
examination or to receive a license. The 1931 law sets up

a different plan and it would appear that it is under this
plan that S. is claiming refund. The 1931 law, however,

is not retroactive.

I am of the opinion, therefore, that S. has no valid claim
for a refund nor has the board of health or any other of
ficial any power or authority to make a refund to S.
FMW

Courts — Change of name of father does not automatic
ally change name of child, but child's name may become
changed by common-law usage of new name of father with
out statutory proceeding.

May 25, 1932.

L. W. Hutchcroft, Statistician,
Board of Health.

You ask whether or not the surname of minor children

is automatically changed when a father changes his name
by court order.
At common law surnames, or as they are frequently

termed, family names, were of minor importance, the given
or Christian name being of most importance, and the family
name coming into use in a descriptive manner. For in
stance, John, the tailor, grew into John Taylor; or Henry
from the meadows eventually became Henry Meadows; Wil
liam the smith, became William Smith. By reason of the
children frequently following the occupation of the father,
and, where the surname was based on geographic descrip
tion, being from the same locality, it became customary for
the children to have the same surname as the father. Out
of this gi-ew the custom of the child taking, as a matter of
course, the surname of the father. Snook's Pet, 2 Hilt
(N.Y.) 566, 569; 45 C.J. 368, n. 13.
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The very nature of the origin of the surname led fre
quently to the adoption by the child of a surname different
from the father's. As a result, changes of surname became
common. Hence, we find that at common law a man might
change his name as radically and as often as he desired, if
for an honest purpose and not to the injury of third per
sons. England v. New York Pub. Co., 8 Daly, 375; 14 L.R.A.
692 n.s., Linton v. First Nat. Bank, 10 Fed. 897; 14 L.R.A.
692 n.s.. Modem Brotherhood of Amer. v. White, (Okla.)
168 P. 794, L.R.A. 1918B 520; United States v. McKay, 2
F. (2d) 257; Everett v. Standard Acc. Ins. Co., 45 Cal.
App. 332, 187 P. 996; In re Slobody, 173 N.Y.S. 514; Smith
V. U.S. Casualty Co., 197 N.Y. 420, 90 N.E. 947, 26 L.R.A.
(n.s.) 1167. In the last named case, the court said, (26
L.R.A. (n.s.) p. 1170):

"The elementary writers are uniform in laying down the
rule that at common law a man may change his name at
will. Mr. Throckmorton,.in his article on Names, in the Cy
clopedia of Law and Procedure, says: Tt is a custom for per
sons to bear the surnames of their parents, but it is not ob
ligatory. A man may lawfully change his name without re
sort to legal proceedings, and for all purposes the name thus
assumed will constitute his legal name just as much as if he
had borne it from birth.' 29 Cyc. Law & Proc. p. 271. So, a
writer in the American & English Encyclopaedia of Law
says: 'At common law a man may lawfully change his name,
or, by general usage or habit, acquire another name than
that originally borne by him, and this without the interven
tion of either the sovereign, the courts, or Parliament; and
the common-law rule, unless changed by statute, of course,
obtains in the United Stats.' 21 Am. & Eng. Enc. Law, 2d ed.
p. 311. 'One may legally name himself or change his name,
or acquire a name by reputation, general usage, and habit.'
2 Fiero, Special Proceedings, 2d ed. 847."

Sees. 296.36 to 296.40, and 296.42, Stats., provide the
methods for change of name. Sec. 296.36 is by court order
and provides that "Any resident of this state, whether a
minor or of full age," may petition the court for change.
Sec. 296.37 is a method without court procedure, and the
change is effected by "any person desiring to alter or change
his name" filing certain information, in designated form,
with the register of deeds. Sec. 296.39 provides that no per-
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son shall change his name more than once under sec. 296.37,
and sec. 296.42 requires notice of change of name under sec.
296.36.

In notes, 26 L. R. A. (n.s.) 1167 and L. R. A. 1915D 983,
are collected cases to the effect that statutes providing a
mode of changing name are in aihrmance and aid of, and
do not abrogate, the common-law right to change name.
Later decisions sustain this principle. See State v. Ford, 89
Ore. 121,172 P. 802; In re McUlta, 189 Fed. 250; Brayton v.
Beall, 73 S. C. 308, 53 S. E. 641. See also 45 C. J. 382.
In Smith v. U. S. Casualty Co., 197 N. Y. 420, 429, 90 N.

E. 947, 26 L. R. A. (n.s.) 1167, the court said:

"The subject is not affected by the various statutes, com
mencing in 1847 and continuing with some expansion and
changes to the present time, whereby a change of name is
authorized by judicial proceedings. (L. 1847, ch. 464; Code
Civ. Pro. sees. 2410-2415.) As was said by the Supreme
Court of Pennsylvania of a similar statute in that state, this
legislation is simply in affirmance and aid of the common
law to make a definite point of time when the change shall
take effect. (Laflin & J^nd Co. v. Steytter, supra.) It does
not repeal the common law by implication or otherwise, but
gives an additional method of effecting a change of name.
The statutory method has some advantages, because it is
speedy, definite and a matter of record, so as to be easily
proved even after th& death of all contemporaneous wit
nesses. In one respect, however, the statute may limit the
common-law right, in that it provides that on and after the
day specified in the order of the court for the change to take
effect, the applicant shall *be known by the name which is
thereby authorized to be assumed, and by no other name.'
(Code Civ. Pro. sec. 2415.) It may well be, therefore, that
after a name has acquired a name by judicial decree, he can
not acquire another without resorting to the courts."

From the history of the growth of surnames and the
right to change them, I am of opinion that the statutory
right is personal to the individual, and that a change of the
father's name in the statutory manner does not automatical
ly effect a change of the surname of the child. If, however,
the child is known thereafter by the changed name of the
father, and, in the language of the court in In re Epstein,
200 N.Y.S. 897, 898, 121 Misc. Rep. 151, "when he fully ap-
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predates the drcumstances and is capable of selecting a
name for himself, he chooses to select" the father's adopted
name, "he may do so."

FMW

Counties — County Board — Ordinances — Public Health
Milk Sales — County board has no authority to enact or
dinance regulating sale of milk. Board may, however, or
ganize county health department and this department may,
in turn, make rules and regulations regarding sale of milk.

May 26, 1982.

Harry S. Fox,
District Attorney,

Janesville, Wisconsin.

You ask whether the county board of your county has
authority to enact an ordinance providing for the regulation
of milk dealers who sell milk outside of incorporated cities
or villages.

The general powers of the county board are outlined in
sec. 59.07, Stats., and the special powers of the board are
given in sec. 59.08. Subsec. (11), sec, 59.07 empowers the
county board to enact ordinances or by-laws regulating traf
fic of all kinds of any highway, except street or interurban
railways and provide for the policing of such highways. Sub-
sec. (9), sec. 59.08 authorizes the county board to enact or
dinances, by-laws, or rules and regulations, providing for
the regulation, control, prohibition and licensing of dance
halls and pavilions, amusement parks, carnivals, street fairs,
bathing beaches and other like places of amusement.

Sec. 140.09 authorizes the county board to organize a
county health department and to employ a county health ofl&-
cer. When so established the county health department has
all the powers and authority now vested in local boards of
health. Under this section your county has authority to or
ganize a county department of health and the county depart-
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ment of health would have authority to regulate the sale of
milk throughout the county in the same way that city health
departments now regulate the sale of milk in cities.

Unless your county sees fit to proceed under see. 140.09 it
is my opinion that your county has no authority to enact an
ordinance regulating milk dealers who sell milk. In the case
of Frederick v. Douglas County, 96 Wis. 411, the supreme
court says with reference to the power of counties, p. 417:

"The statutes confer upon them all the powers they pos
sess, prescribe all the duties they owe, and impose all liabili
ties to which they are subject."

See also Superior v. Roemer, 154 Wis. 345; Flannagan v.
Buxton, 145 Wis. 81; Butler v. Milwaukee, 15 Wis. 493; and
XV Op. Atty. Gen, 479; XVI Op. Atty. Gen. 2.
RMO

Taxation — Delinquent Income Taxes — Personal proper
ty which has been turned over to trustee for benefit of cred
itors, under ch. 128, Stats., or to receiver, under sec. 268.16,
cannot be taken to pay delinquent income taxes.

May 26, 1932.
Walter A. Graunke,

District Attorney,
Wausau, Wisconsin,

In your recent letter you request an official opinion upon
the following question:

"Can assets that have been turned over to a trustee for
the benefit of creditors be taken to pay delinquent income
taxes ?"

Under the Wisconsin income tax law all remedies and ac
tions given for the collection of taxes on personal property
are available for the collection of the income tax, including
taxes of corporations. See subsec. (3), sec. 71.18, Wis.
Stats. Superior v. Allouez Bay Dock Co., (1914) 156 Wis
177,145 N. W. 656.



Opinions op the Attorney General 533

Under the provisions of sec. 74.10, subsec. (1):

"In case any person shall refuse or neglect to pay the tax
imposed upon him the treasurer shall levy the same by dis
tress and sale of any goods and chattels belonging to such
person, wherever the same may be found within his town,
city or village; and if a sufficient amount of such property
cannot be found in such town, city or village the treasurer
may levy the same by distress and sale of the goods and
chattels belonging to such person, wherever the same may
be found in the county or in any adjoining counties,
4: 4: »

The crucial inquiry here is whether, under sec. 74.10, the
goods and chattels of a person who is delinquent in the pay
ment of his income taxes may be seized to pay such delin
quent income taxes in a case where such goods and chattels
have been assigned to a trustee for the benefit of creditors.

It is the opinion of this department that this question
must be answered in the negative.
Ch. 128, Stats., relates to voluntary assignments for the

benefit of creditors, and sec. 128.16 thereof provides in part:

*  * before making any dividend the assignee shall

pay all taxes assessed upon the property assigned, which re
main unpaid, and the compensation due all laborers, ser
vants and employes for labor or personal services performed
for the assignor within the six months next preceding the
making of the assignment, the claims for which shall be
paid by him next after the payment of unpaid taxes and as
sessments, debts due the United States or this state, the ex
penses of the assignment and the execution of the trust."

Under the provisions of this section, a claim would have to
be filed for delinquent income taxes and the assignee of the
voluntary assignment for the benefit of creditors would be
required to make payment of unpaid taxes, pursuant to said
sec. 128.16, Stats.
In the event that a receiver is appointed by a court pur

suant to sec. 268.16, and such receiver takes over the prop
erty for the benefit of creditors, then such delinquent income
taxes would be paid by such receiver pursuant to sec. 268.17,
Stats., which provides as follows:

"Whenever a receiver shall be appointed by any court to
manage, conduct, settle, adjust or close up any mercantile,
manufacturing or other business such receiver shall imme-
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diately report to the court the amount due the employes and
laborers in such business; and said court shall order its re
ceiver to pay out of the first receipts of said business, after
the pajrment of costs, debts due the United States or this
state, t^es and assessments and the current expenses of
carrying on or closing said business, the wages of such em
ployes and laborers which accrued within three months im
mediately prior to his appointment."

In XI Op. Atty. Gen. 179, this department held that mort
gaged chattels in possession of the mortgagor may be seized
and his interest in such chattels sold to satisfy tax demands.
In that opinion it was further held, p. 180:

"Taxes do not become a lien upon ijersonal property until
a levy thereon has been made, and it is only the property of
the tax debtor which may be levied upon for the tax."

It is clear, therefore, that under the existing law, delinquent
income taxes do not become a lien upon personal property
until a levy thereon has been made, and in a case where such
personal property has been turned over to an assignee for
the benefit of creditors before a levy thereon has been made,
it would seem that such assets can not be seized or taken to
pay delinquent income taxes.
HHN
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Prisons — Prisoners — Pardons — Where conditional
pardon has been granted and applicant has been discharged
from imprisonment, no notice need be given of subsequent
application for absolute pardon.

May 26, 1982.

Honorable Philip F. La Follette,

Governor,

A conditional pardon was rendered by former Governor
Zimmerman to one "A" on December 11, 1927. Said "A"
was convicted in district court of Milwaukee county in 1926.
The question submitted is whether after the expiration of
one year after the granting of a conditional pardon it is
necessary to go through the formality of publication, etc.,
as required by the statutes, since such notice and publication
were on the prior application for a pardon when the gover
nor saw fit to limit clemency to a conditional pardon.
You direct our opinion to the decision of this department

in VIII Op. Atty. Gen. 163, where it was held that where
a conditional pardon has been granted and the applicant
discharged from imprisonment no notice need be given of a
subsequent application for an absolute pardon.
We have carefully considered this question and the former

opinion by this department, to which you have referred us,
and we are of the opinion that the conclusion arrived at in
said opinion is the correct one and for the reasons therein
given, with which we agree. You are advised that where a
conditional pardon has been granted and the applicant dis
charged from imprisonment no notice need be given of a
subsequent application for an absolute pardon.

This, of course, does not apply in a case where the condi
tions in a conditional pardon were violated and when the
party has been re-arrested and brought back to prison. In
that case his conditional pardon has been forfeited and he
stands in the same position that he would if no conditional
pardon had been granted to him. This, however, is not the
case here.

JEM



536 Opinions of the Attorney General

Corporations — Dissolution — Where articles of incor
poration provide for definite date of termination, amend
ment for purpose of prolonging life of corporation cannot
be filed after date of expiration.

May 27, 1982.

Theodore Dammann,
Secretary of State.

You state that a corporation on June 5, 1882, filed with
your department its articles of incorporation which contain
the following limitation:

"This company or corporation shall continue in force fifty
years from the first day of February 1882 * *

You state that this corporation has now submitted an
amendment to its articles of incorporation in which the ar
ticle above quoted is amended to extend the period of exist
ence for ninety-nine years from the first day of February,
1882.

The question which you raise is whether this corporation
ceased to exist on the first day of February, 1932, which
date would be the expiration date according to the original
article above quoted, or whether the period of fifty years be
gan on June 5, 1882, the date of the filing of the articles in
your department. You further inquire whether it is proper
for your department to accept this amendment for filing.
By sec. 180.02 (1) (h), Stats., a corporation is expressly

authorized to include in its articles of incorporation a pro
vision specifying "the duration of its existence."
Where such provision is inserted in the articles of incor

poration the status of the corporation after the time there
specified has terminated is governed by the provisions of
sec. 181.02, Stats., the material portion of which reads as
follows:

"All corporations whose term of existence shall expire by
their own limitation, or which shall be dissolved, shall never-
theless continued to be bodies corporate for three years
thereafter for the purpose of prosecuting and defending ac
tions, and of enabling them to settle and close up their busi
ness, dispose of and convey their property and divide their
assets and for no other purpose; * *
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The powers so enumerated do not include the amendment
of the articles to provide for an additional span of life at a
date after the expiration of the corporation by the express
limitation of its articles of incorporation.

It is the opinion of this department that this corporation
expired on February 1,1982, in accordance with the express
conditions of its articles of incorporation, and that it is not
proper for your department to accept the proposed amend
ment to the articles of incorporation.
SB

Counties — Public Officers — County Board Member —
Malfeasance —VndQX sec. 348.28, Stats., county may not
pay for commodity furnished by corporation in excess of
one hundred dollars where county board member is officer,
director and stockholder of such corporation.

County may legally pay corporation for commodity fur
nished to county prior to May 1, 1932, where such officer,
director and stockholder of corporation is elected to county
board in April but does not take office until May 1, 1932.

May 27, 1932.

Harry S. Fox,
District Attorney,

Janesville, Wisconsin.

I have your letter of May 12, in which you submit several
questions which are predicated upon the following state
ment of facts:

"X has recently been elected to become a member of the
Rock county board. He is the secretary and treasurer of
the XYZ Dairy Company, a corporation, and a director and
stockholder.
"The XYZ Dairy Company had a great number of custom

ers who have recently become county charges. The XYZ
Dairy Company has continued to supply milk to these cus
tomers and has presented the bill to the county poor officials
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for payment, it being understood by the local officials and
milk dealers that indigents may exercise their choice as to
the dealer supplying milk to county charges.
"X was elected on April 5, 1982, and he filed his oath of

office within the statutory ten day period. He is a city sup
ervisor, and it is provided by section 62.09 (5), that the
terms of city officers shall commence on the first day of May,
1982."

Upon the foregoing you submit the following questions:

"1. Can the county legally pay the XYZ Dairy Company
for milk delivered to indigente subsequent to May 1, 1982,
in excess of one hundred dollars ($100.00) without violation
of sec. 848.28 of the Wisconsin statutes?
"2. Can the county legally pay the XYZ Dairy Company

for milk delivered between April 5,1982, and May 1,1982?"

1. Your first question must be answered in the negative.
Sec. 848.28, Stats., provides in part:

"Any officer, agent or clerk of the state or of any county
*  * * , who shall have, reserve or acquire any pecuniary
interest, directly or indirectly, present or prospective, ab
solute or conditional, in any way or manner, in any purchase
or sale of any personal or real property or thing in action,
or in any contract, proposal or bid in relation to the same,
or in relation to any public service, * * * or in any
public or official service, * * * shall be punished by
imprisonment in the county jail not more than one year, or
in the state prison not more than five years, or by fine not
exceeding five hundred dollars; but the provisions of this
section shall not apply to * * * contract for the sale of
printed matter or any other commodity, not exceeding one
hundred dollars in any one year. Any contract, to which the
state or any county, city, village, town or school district is a
party, entered into in violation of the provisions of this sec
tion, shall be absolutely null and void and the state, county,
city, village, town or school district shall incur no liability
whatever thereon."

The above quoted section clearly prohibits a member of
the county board or a corporation in which he is an officer,
director and stockholder, from making a contract with tiie
county board for the sale of milk in excess of one hundred
dollars, and our court has repeatedly held that no valid claim
on such a sale or a commodity to the county in excess of one
hundred dollars by a member of the county board or a cor
poration of which such county board member is an officer or



Opinions op the Attorney General 539

stockholder, can arise against the county. Bissell Lumber Co.
V. Northwestern C. <& S. Co., (1926) 189 Wis. 348, 207 N.
W. 697; Henry v. Dolen, (1925) 186 Wis. 622, 203 N. W.
369; Arbuthnot v. Kelley, (1917) 165 Wis. 362, 162 N. W.
168; Menasha W. W. Co. v. Winter, (1915) 159 Wis. 437,
150 N. W. 526; Qiiayle v. Buyfield Co., (1902) 114 Wis. 108,
89 N. W. 892. See also the following opinions of the attor
ney general: XX 1089; XIX 58; XVIII 329; XII 237 and
279; IX 576; VII 597.

Prior to the year 1915, this section of the statutes made
any contract which came within its terms null and void, but
at that session of the legislature this statute was amended so
that its provisions would no apply to such a contract for
commodities not exceeding one hundred dollars in any one
year. In other words, a sale of such commodities by a mem
ber of the county board to the county could be made if the
aggregate amount did not exceed one hundred dollars. If it
exceeded one hundred dollars in any one year, then the con
tract would be absolutely void, at least for all amounts in ex
cess of one hundred dollars and no claim could exist against
the county in favor of such a county board member for com
modity supplied to the county either by the board member
or a corporation of which he was an officer, director and
stockholder.

2. Your second question must be answered in the affirma
tive. It would appear that if X was elected on April 5,1932
and then filed his oath of office within the statutory ten day
period as a city supervisor, his term would not commence
until the first day of May, 1932. Hence, any transactions
between the corporation of which he was a director, stock
holder and officer, with the county, would not be affected by
the fact that he was elected on April 5 but did not take office
until the first day of May, 1932. See sec. 62.09, Stats. See
also XXI Op. Atty. Gen. 378, in reference to time when term
of supervisor begins.
You are therefore advised that the county may legally pay

the corporation for commodities furnished to the county be
tween April 5, 1932 and May 1, 1932, because the county
board member who was elected in April did not assume his
office until May 1, 1932.
HEN
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Elections — Local Elections — School Districts — City
School Board — Sec. 40.52, Stats., authorizes change in
number of commissioners governing schools in city of
fourth class by following provisions of sec. 10.43.

May 28, 1982.

John Callahan, State Superintendent,
Department of Public Instruction.

You have enclosed with your recent letter an ordinance
which was passed by the common council of the city of Ocon-
to Falls. You state that in passing this they are assuming
that they are acting under sec. 10.43. You state that you
have been assuming that it is necessary, if they wish to
change the management of their district in fourth class ci
ties, for them to act under sec. 40.52. You ask an opinion as
to whether they have proceeded legally or not.
The ordinance purports to place the school affairs of the

city of Oconto Falls under the management of a board of
education, consisting solely of three commissioners at large.
You will note that sec. 40.52, Stats., provides that in cities

of the fourth class the board may consist solely of three com
missioners at large. The first commissioners shall be divided
by the council into three classes, one of the commissioners
at large being in each class, one class to hold office for three
years, one for two years and one for one year; thereafter
all commissioners shall be selected for a term of three years.
You will also note that in subsec. (1), said sec. 40.52, it is

provided that any city of the fourth class desiring to change
the number of members of said board or the manner of
selecting them, or both, may do so either by an ordinance
adopted by the council and approved by a referendum vote
of the electors or by an initiating ordinance under the pro
visions of sec. 10.43.

Here express authority is given for the change in the
management of the city affairs by the adoption of ordinances
following the procedural steps provided for in sec. 10.43.
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You are therefore advised that I am of the opinion that
the ordinance, being adopted in compliance with sec. 10.43,
is authorized by sec. 40.52, Stats., and that the ordinance
is legally adopted.
JEM

Fish and Game — Minnow Nets — Penalties for violation

of subsecs. (1), (2) and (3), sec. 29.32, Stats., are con
tained in sec. 29.63, while penalties for violation of subsecs.
(4) and (5), sec. 29.32, are given in said subsections respec
tively.

May 28,1932.

Paul D. Kelleter,
Conservation Director.

You direct our attention to sec. 29.32 subsecs. (1), (2)
and (3), Stats., which was passed by the legislature some
years ago, and at that time, you state, the penalties under
sec. 29.63 were applied by the various courts throughout
the state.

By chapters 136 and 343, Laws 1931, subsecs. (4) and (5)
of this same section (29.32) were added and each subsec
tion provides a penalty for the offense described in each sub
section.

You inquire whether under these conditions the penalties
of subsecs. (4) and (5) would now apply to subsecs. (1),
(2) and (3) or whether the penalties under sec. 29.63 still
apply.
The last sentence in.subsec. (4), sec. 29.32 provides:

«♦ * * ^ny person violating the provisions of this
subsection shall be deemed guilty of a misdemeanor, and
upon conviction thereof shall be punished by a fine of not
less than five dollars nor more than twenty-five dollars."

A similar provision is given in the last sentence in subsec.
(5), sec. 29.32. Subsecs. (1), (2) and (3) remain as they
were before the addition of subsecs. (4) and (5).
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You are advised that the penalties prescribed in sec. 29.63
are still applicable to subsecs. (1), (2) and (3), sec. 29.32,
and the penalties prescribed in subsecs. (4) and (5) apply
to said subsections respectively.
JEM

Taxation — Exemption — Land owned by American Le
gion is exempt from taxation only if "occupied free of rental
exclusively by county, city, village, town," for public park
or other municipal purpose.

May 28, 1932.

Tax Commission.

You ask if a tract of three thousand acres in northern
Wisconsin, owned by the American Legion, is exempt from
taxation if used as a public park.

Sec. 70.11, subsec. (3), Stats., exempts from taxation
"lands used for public parks or monument grounds belong
ing to any military organization and not used for gain." It
is conceivable that "military organization" may have been
used in this statute in a broad sense, so as to include veter
ans' organizations, such as the American Legion, The pro
vision was enacted by ch. 376, Laws 1885. In its original
form, in Bill No. 275, S., of that session, the provision read
as follows:

"All land used as a public park or monument ground and
belonging to any military company, battery or organization
is hereby exempt from taxation, so Jong as said land shall
continue to be so used."

This language gives stronger indication of referring to a
true military body than does the language of the law as
enacted; although "organization" is used in the original
bill, it is used in connection with "company" and "battery"
and by the doctrine of idem sonans, "organization" would
refer to similar bodies, such as "regiment" or "battalion."
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It may be that the striking out of these words before the
bill was passed was because of this doctrine, and that the
bill was intended to cover military organizations in a broad
er sense. Against this we have the indication that the occa
sion for the passage of the act, at least in the mind of the
author of the bill, was some land owned by a strictly mili
tary company or battery similar to the armories owned by
various units of the Wisconsin national guard and exempted
from taxation by sec. 70.11 (16).

In view, however, of the absence of any long practical
construction exempting lands when owned by what we will
refer to as a quasi-military organization, and in view of the
rule of strict construction of statutes exempting property
from taxation, I am of the opinion that it should not be held
as an administrative construction that park lands owned by
the American Legion are exempt from taxation under this
subsection of the exemption statute.

Sec. 70.11 (28), Stats., exempts from taxation "all memo
rial halls and the real estate upon which the same are lo
cated, owned and occupied by the * * * American Le-
gjQU * * *»» qijjig geetion is not applicable to a large

tract containing no memorial hall or to any tract beyond
that reasonably appurtenant to a memorial hall. See Green
Bay & M. C, Co. v. Outagamie Co., 76 Wis. 587, 591.

Sec. 70.11 (2) and the first specification of sec. 70.11 (3)
remain to be considered.

Ch. 130, Laws 1868, exempted from taxation property
"owned exclusively by any county, village, town or school
district in this state."

This provision appears in the statutes of 1878 as subsec.
2 of sec. 1038, with the inclusion of cities. It appears again
in the same form and in the same section number in the

statutes of 1898, with the revisors' explanation that the ex
clusion of cities in the 1868 law was a casus omissus.

By ch. 415, laws 1901, it was enacted that:

"Any and all lands owned and possessed, exclusively for
the public use as public parks or grounds by any city or
village in this state, shall hereafter be exempt from taxa
tion. * * *"
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By ch. 91, Laws 1903, subsec. 2, sec. 1038 was amended
to exempt land "owned or occupied free of rental exclusive
ly by any county, city, village, town or school district, or by
any free public library, including lands possessed, managed
and controlled exclusively for the public use as park lands
or grounds by any city or village."
Ch. 558, Laws 1919, a revisor's bill, amended the provi

sion to read:

"Lands owned or occupied free of rental exclusively by
any county, city, village, town or school district, or by any
free public library; also lands and personal property pos
sessed, managed and controlled exclusively for the public
use as park lands or grounds, or for the maintenance of
parks, parkways, boulevards or pleasure drives by any city
or village. * * *"

By ch. 69, Laws 1921, also a revisor's bill, the provisions
incorporated in the section as revised in 1919 were split,
and the following provisions were incorporated in sees.
70.11 (2) and (3) ;

"(2) Lands owned or occupied free of rental exclusively
by any county, city, village, town, school district or free
public library of this state and lands in this state belonging
to cities of any other state used for public parks."

"(3) Any and all lands occupied or held exclusively for
public parks, boulevards, or pleasure drives by any city
or village * * *."

Do either of these provisions, in the light of their legisla
tive history, exempt the land in question?

It is difficult to see how ch. 415, Laws 1901, which has
come, through various transitions, to be the first clause of
sec. 70.11 (3), above quoted, added anything to subsec. 2
of sec. 1038, Stats. 1898, but it may have been intended to
add some limitation by the word "possessed," using that
word in the sense of "occupied" or "used." The legislative
interpretation by ch. 91, Laws 1903, obviously was that the
general classification of subsec. 2 of sec. 1038 included the

provisions of ch. 415, Laws 1901, but retained them ex in-
dmtria. The revisor seems to have adopted just the opposite
interpretation in ch. 558, Laws 1919, substituting "also"
for "including," and in ch. 69, Laws 1921, the revisor placed
the two provisions in separate subsections.
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Surely the provisions of ch. 130, Laws 1868, were not
confined to property owned for proprietary purposes, as
waterworks, as distinguished from property owned for a
purely governmental purpose, as a park. And I do not be
lieve that the park provision is to be now so interpreted as
to exclude parks from the more general provisions of sec.
70.11 (2).
I am of the opinion, therefore, that any park "owned or

occupied free of rental exclusively by any county, city, vil
lage, town," is exempt from taxation. The word "occupied"
might be considered more adapted to a direct use in the bus
iness of the municipality, as a city hall or courthouse, but
the same word is used in the other clause strictly relating
to public parks.
I am of the opinion that the tract in question, although

owned by the American Legion, if "occupied free of rental
exclusively by any county, city, village, town" as a public
park, or other municipal purposes, will be exempt from
taxation so long as so occupied, and that otherwise it is sub
ject to taxation.

If it be held, however, that that part of sec. 70.11 (2) does
not include parks, then the land is exempt from taxation
only if "occupied or held exclusively for public parks * * *
by any city or village" under sec. 70.11 (3).
FMW
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Courts — Erroneous Sentences — Prisons — Prisoners —

Parole — Sentence to state prison, for nonsupport, for pe
riod of two years which was explained by judge later to
mean sentence of not more than two nor less than two years

must be considered, in absence of correction on appeal, sen
tence with minimum of two years, and no parole can be
granted by board of control.

May 31, 1932.

Board op Control.

You have submitted to this department a question as to
the right of parole of one who was sentenced to the state
prison at Waupun. This man was found guilty by the
municipal court of Outagamie county on February 11, 1930,
for the crime of nonsupport and sentence was withheld two
years. The case was received on probation by Mr. Davis of
the state probation department on February 25, 1930. The
probation was revoked on March 10, 1931, and the man was
taken back into court and sentenced to the Wisconsin state

prison on March 21, 1931, for the period of two years by
Judge Theodore Berg, Appleton, Wisconsin. As no mini
mum was set in this case, the prison authorities wrote to
Judge Berg asking him to state the minimum he intended to
impose at the time of sentence, and the judge answered that
the sentence imposed in the case was meant to read as fol
lows, "Not more than two or less than two years." You state
that the question arises when this man will be eligible for
parole. If it is considered a definite sentence, then it will be
necessary for the person to serve one-half of the sentence
before he is eligible to parole. If the minimum is two years,
considering the sentence an indeterminate sentence, then he
will have to serve such minimum before he is eligible to
parole. You ask for an opinion on this question.

At the time when this sentence was imposed, March 21,
1931, the law permitted the trial judge to fix the minimum
of the indeterminate sentence as well as the maximum. The

law has since been changed so that the minimum of the sen
tence is the minimum fixed by statute and the judge has no
right to fix a different minimum.
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While the sentence of the court is rather irregular and er
roneous, still I believe in view of the fact that it has not
been corrected on appeal the only safe practice for the board
of control is to consider this as an indeterminate sentence
in which the minimum is two years and the maximum is
also two years. Our court has not passed upon a question
of this kind except in the case of Oehler v. State, 202 Wis.
530, 282 N. W. 866, where it was held that a sentence for an
indeterminate sentence of from six to seven years was a
sufficient compliance with the statute. Sec. 54.03.
JEM

Minors — Adoption —^Legal settlement of minor boy fol
lows that of his adopted parents; but if foster parents have
not adopted him, then it follows that of his mother if his
father has no legal settlement in this state.

Minor boy having mother with legal settlement in this
state cannot acquire legal settlement of his own under sub-
sec. (5), sec. 49.02, Stats.

May 31, 1932.

Board of Control.

In your communication of May 19, you state that on De
cember 30, 1931, one "A" was admitted to the Milwaukee
county hospital for mental diseases by the probate court of
Milwaukee county on a writ of temporary detention as a
nonresident of Milwaukee county. You state that you have
been requested by the Milwaukee county officials to deter
mine the place of legal settlement of this boy when admitted
to the Milwaukee county hospital. The facts are these:
The parents of this boy, who later were divorced, removed

from Horicon, Dodge county, Wisconsin, approximately sev
enteen years ago and so far as you have been informed the
boy's mother is now living in Milwaukee and the father
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somewhere in Michigan. Since the removal of the parents
the boy resided with foster parents in Horicon, Dodge
county, Wisconsin, until March 1927, when his foster par
ents died. On or about September, 1927, it appears the boy
left the state of Wisconsin and remained away, except for
several occasions when he returned to the city of Horicon for
the purpose of visiting for a short time, until the summer of
1930, when he returned to Horicon, where he was employed
until September 1980, then going to the town of Leroy,
Dodge county, where he remained until April 6, 1931. He
then again left the state of Wisconsin and traveled about in
the states of Indiana and Ohio, returning to Wisconsin in
September, 1931, when he was committed to the Milwaukee
county institution as indicated above. This boy became
twenty-one years of age on April 6, 1931. From this state
ment of facts as you present them you ask to be advised on
the following questions:

"1. Did this boy's place of legal settlement follow that of
his foster parents and remain so up until the time he became
twenty-one years of age, on April 6, 1931?"

You do not state whether his foster parents legally adopt
ed him. If they did, then this question would be answered
in the affirmative under the provision of sec. 322.07:

"A child so adopted shall be deemed, for the purposes of
inheritance and succession and for all other legal conse
quences and incidents of the natural relation of parents and
children, the same to all intents and purposes as if the child
had been born in lawful wedlock of such parents by adop
tion, excepting that such child shall not be capable of tak
ing property expressly limited to the heirs of the body of
such parents. * * *"

If, however, the foster parents did not legally adopt this
boy, then the legal settlement of this boy would be that of
his mother, as the father has no legal settlement, under sub-
sec. (2), sec. 49.02, and in that case your question would
have to be answered "No."

Your second question is:

"Could this boy during the years of his minority acquire
or lose a legal settlement in his own right within the provi
sions of subsection (5) of section 49.02 of the statutes?"
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This question must be answered in the negative, if the
mother had a legal settlement in Milwaukee, which from
the statement of facts submitted by you, I infer.
JEM

Public Officers — County Judge — Public Records
County judge paid annual salary pursuant to sec. 59.15,
Stats., is legal custodian of records of county court and
must furnish certified copies of such records upon tender of
legal fee therefor, but such fee may not be retained by
judge.

May 31, 1982.
Harry S. Fox,

District Attorney,
Janesville, Wisconsin.

You inquire as follows:

(1) Is the county judge the legal custodian of the records
of the count court, and may he furnish certified copies of
such records and charge for the same, or are the registers
in probate and regular deputies the only persons who may
make such copies and charge for them?
(2) If the judge can make such copies, may he retain the

fees collected, where he is on a flat salary fixed by the coun
ty board, or must he turn them over to the county?
(3) Is a county judge who is on a straight salary entitled

to receive the five dollar fee from the county mentioned in
sec. 51.07, Stats., in addition to his regular salary?
You refer to an opinion found in II Op. Atty. Gen. 741,

rendered in 1913, which held in substance that the county
judge might furnish certified copies of court records and
charge therefor. Subsequent to that opinion, ch. 242, Laws
1915, was enacted, which amended sec. 694 (1), of the
statutes (now sec. 59.15 (1), Stats.), by inserting the fol
lowing language:
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"The salaries so fixed and paid shall be in lieu of all fees
per diem and compensation for official services rendered by
such officers * *

Certain exceptions were made which are not relevant.
In an opinion rendered in 1927, XVI Op. Atty. Gen. 669,

it was held that, because of the provisions of sec. 59.15,
Stats., a county judge is not entitled to receive the per diem
provided for in sec. 253.15 (2), Stats. The reasoning there
applied governs your third question, which is answered in
the negative.
By the provisions of sec. 253.25, Stats., every county judge

is required to keep his office and the books, papers and rec
ords of the office of county judge at the county seat of the
county in which he holds office, which office, books, papers
and records thereof shall at all reasonable times be open to
access and inspection. There are certain exceptions as to the
location of the office in sec. 253.26, Stats. Sec. 253.28, Stats.,
empowers the register in probate to certify records.

Sec. 327.18 (3), Stats., makes it the duty of any public
officer to furnish, when tendered the legal fee therefor, a
certified copy of any official record, report or certificate
made by him pursuant to law. Musback v. Schaefer, 115
Wis. 357, 91 N. W. 966. XX Op. Atty. Gen. 493 and 644.
The duty so imposed is necessarily a part of the duty

which the county judge accepts when he takes office.
It is the opinion of this department that the county judge

is the legal custodian of the records of his court, and that
either he or the register in probate may furnish copies of
the records of the court and charge the statutory fees there
for, but that where such judge or register in probate is paid
an annual salary, pursuant to the provisions of sec. 59.15, all
such fees so collected must be turned over the county treas
urer and may not be retained by such judge or register in
probate.
The above discussion answers your first two questions.

SB
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Bridges and Highways — Claims — Courts — Garnish
ment— lAens — Highway commission has no duty to per
form under sec. 304.21, Stats., but should co-operate with
secretary of state to extent of official information as to lien
claims on file under sec. 289.53. Judgment claimant must
satisfy secretary of state that facts exist justifying payment
under sec. 304.21,

May 31, 1932.

Highway Commission.

Attention K. G. Kurtenacker, Secretary.
You state that several claims have been filed against a

contractor having a contract for highway construction, but
that the time for beginning an action with respect thereto,
under the provisions of sec. 289.53, Stats., has expired, and
you have no information as to whether such claims have or
have not been paid.
You state further that a judgment against the contractor

as garnishee, has been filed with the secretary of state, pur
suant to sec. 304.21, Stats., a sworn affidavit having been
filed by the judgment creditor to the effect that the judg
ment was based on an amount due for the use of trucks on a
contract of the judgment debtor.
You then propound the following questions:

"1. May we accept a sworn affidavit of the judgment
creditor as sufficient proof that the judgment was based on
an amount due for the use of truclb on a contract of the
judgment debtor, thus establishing the judgment debt as
part of the expense of performing the job?
"2. What steps must be taken by this commission within

the meaning of section 304.21 to determine whether all
claims and expenses of performing the contract have been
paid?
"3. In view of the facts as outlined in this particular case,

is it now our duty to make pajmient to the judgment
creditor?"

The highway commission has no statutory duty to per
form with respect to sec. 304.21, Stats., the administration
of that statute being wholly within the control of the secre
tary of state.
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One who files a judgment with the secretary of state
under the above section for the purpose of collecting the
same from funds due to the contractor for public works can
not collect thereon until all claims and expenses of perform
ing such contract have been paid, and he must satisfy the
secretary of state that the conditions of this statute have
been met. Your department, of course, should co-operate
with the secretary of state to the extent of furnishing to
that officer information as to all claims filed on account of
the contract with the highway commission and as to whether
your commission has received any notice of the beginning of
court actions with respect thereto. There is no obligation
upon your commission to proceed further in the matter in
the way of an investigation as to whether all claims or ex
penses have actually been paid by the contractor.
In case any claims filed with your department are barred

because of the failure of the claimant to begin an action to
establish the same within the time specified by the statute, it
is the duty of the highway commission to authorize the pay
ment to the contractor of the money remaining due on ac
count of the contract, irrespective of whether or not judg
ments against the contractor have been filed with the secre
tary of state, inasmuch as the highway commission has no
function to perform with respect to sec. 304.21, Stats., un
der which such judgments are filed.
The filing of a judgment with the secretary of state does

not create a lien under sec. 289.53, Stats., even though the
judgment is for work done under the contract.
SB
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Bridges and Highways — Relocations —Condemnation —
Where award is made and filed under sec. 83.08, Stats.,
county obtains thereby easement and no formal conveyance
is necessary.

May 31, 1932.

M.- W. Torkelson,
Acting State Highway Engineer.

You inquire as to the status of property taken under the
provisions of sec. 83.08, Stats., where an award is made and
filed and the money deposited with the county clerk.
In such a case the making and service of the award and

the depositing of the money, as required by this statute,
with the county clerk, gives the county title to the land to
the same extent that such title would have been acquired had
the procedure specified in ch. 32, Stats., relating to eminent
domain, been followed. The title acquired in such a case is
an easement for highway purposes. The only purpose of
any action later begun by the property holder, either under
the provisions of ch. 32, Stats., or under the special proce
dure authorized by sec. 83.07, Stats., is to determine the
amount of damages to which said property owner is entitled.
In such cases no formal deed or other conveyance is
necessary.

The filing of the award with the county clerk has the same
effect as the paying into court of the amount of the award of
the commissioners or a receipt for the same with the clerk
of the circuit court in an eminent domain proceeding under
the provisions of sec. 32.14, Stats.
SB
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Banks and Banking — Trust Company Banks — Securi
ties deposited with state treasurer by bank to secure faithful
execution of any trust imposed upon or accepted by bank

may be released under provision of subsec. (2), sec. 223.02,

Stats., upon proper certification by banking commissioner.

June 1, 1932.

Solomon Levitan,
State Treasurer.

You asked to be advised whether you may release to Mr.
Frank Gross, Jr., receiver of the First National Bank of

Oconomowoc, securities in the amount of $50,000, which
were deposited in the state treasury by the First National
Bank of Oconomowoc, Wisconsin, to secure the faithful exe-

tion of any trust imposed upon or accepted by said bank.
Subsec. (1), sec. 223.02, Stats., which contains the pro

visions for the deposit of the indemnity fund with the state
treasurer, provides in part:

*  * provided that securities or cash of the amount
and value required by this section shall, at all times, during
the existence of such corporation remain in the possession
of the state treasurer for the purpose aforesaid and until
otherwise ordered by a court of competent jurisdiction, un
less released pursuant to subsection (2) of this section.
*  if: "

Subsec. (2), sec. 223.02, Stats., provides:

"The securities and cash deposited pursuant to subsection
(1) by any bank shall be released by the state treasurer and
returned to the bank, whenever the commissioner of bank
ing shall certify to the state treasurer that said bank no
longer exercises fiduciary powers and that he is satisfied,
after examination, that there are no outstanding trust liabil
ities, and that said bank has filed with the said commission
er a bond to the people of the state, in amount and form as
demanded by him, conditioned upon the faithful execution
of all trusts lawfully imposed and accepted by said bank."

The acting commissioner of banking has certified to you
that the bank no longer exercises fiduciary powers, that he
is satisfied after examination that there are no outstanding
trust liabilities, and that the bank has filed with him a bond
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to the people of the state, in amount and form as demanded
by him conditioned upon the faithful execution of all trusts
lawfully imposed and accepted by said bank. This certifi
cate is in full compliance with the provisions of subsec. (2),
sec. 223.02, Stats., and you are therefore authorized to re
lease the securities and return them to the depositing bank.
The receiver, of course, in charge of the bank has authority
to collect and receive assets belonging to the bank and there
fore is entitled to receive the securities released by the state
treasurer.

ML

Criminal Law — Sentence to begin at termination of
imprisonment for conviction of former crime is valid under
common law, which validity is not affected by sec. 359.07,
Stats.

June 2, 1932.

Board op Control.

In your recent communication you state that one A was
placed on probation, which he violated, and was by reason
of his violation sent to the Wisconsin state reformatory,
where he now is. You also enclosed a commitment of said

A to the Wisconsin state prison, and it appears that Judge
Reid has sentenced him to a term in the Wisconsin state

prison, the term , of such imprisonment to commence upon
the expiration of his present term at the Wisconsin state
reformatory. You ask for an opinion as to whether this
sentence is in compliance with law.
At common law the court had power, upon conviction of a

defendant of several distinct offenses, to direct that the term
of imprisonment fixed as a penalty for one of such offenses
should commence at the expiration of the term fixed as the
penalty for the other offenses. Petition of McCormick, 24
Wis. 492; State v. Grottkau, 73 Wis. 589, 41 N. W. 80; Ap-
plication of McDonald, 178, Wis. 167.
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This power could be exercised even though the conviction
of the several offenses and sentences for the same did not

occur at the same time.

In Rigor v. State, 101 Md. 465, 61 Atl. 631, the defendant
was convicted of a felony in circuit court for Baltimore
county and sentenced and imprisoned. He was later taken
out on writ of habeas corpus to stand trial for another of
fense in the criminal court of Baltimore city. The court
imposed sentence "to begin immediately on the expiration of
five years imposed upon him by the circuit court for Balti
more county, etc." The court said, pp. 469-470:

«* * * If a Court exercising jurisdiction in criminal
cases may lawfully impose a sentence to begin in the future
upon the expiration of a prior sentence, it can make no pos
sible difference whether the prior sentence was imposed by
the same or by some other Court deriving its power from
the same authority. Jurisdiction to inflict cumulative pun
ishment is dependent, not on the accident that the offender
has been convicted twice or oftener before the same tri
bunal, but upon the fact that distinct violations of the law
have been committed by one individual whose malefactions
merit separate and, therefore, cumulative penalties. * * *"

Likewise in Wallace v. State, 26 So. 718 (Fla.), where it
appeared that the defendant was under a former sentence,
the court said, p. 725:

"* * * we hold that under the discretion vested in the
judges in this state as to the duration of terms of imprison
ment to be fixed by them upon convictions for felonies, and
in accordance with commonlaw principles, and the manifest
intention of our criminal laws to punish separately each of
fense committed against them, in all criminal convictions,
where the sentence is to a term of imprisonment, the court
can, in its discretion, fix the term so that it will begin at the
expiration of a former sentence. * * *"

In Fitzpatrick v. The People, 98 111. 269, the defendant
was indicted and sentenced for assault with intent to rape.
The court said, p. 274:

"It is said the sentence of imprisonment is uncertain and
indefinite, * * *. After pronouncing judgment on the
verdict, that defendant should undergo imprisonment in the
penitentiary for a period of five years, the court further or-
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dered, 'the said imprisonment shall begin at the expiration
of the sentence and imprisonment in case number 2467, on
the criminal docket of this court, being The People v. Frank
Fitzpatrick, for malicious mischief, at the present term of
this court.' The propriety of maMng a sentence for one
offence commence at the expiration of the sentence and im
prisonment for another offence, when the offences are of the
same nature that they may be joined in the same indictment,
is conceded. * * * The reason for the rule makes it ap
plicable to cases for distinct offences in different indict
ments. * * *"

In Bidlard v. State, 40 Tex. Cr. 270, 50 S. W. 348, the
trial court pronounced sentence in the following manner,
p. 271, "said sentence to commence at the expiration of the
term or terms for which he is now serving in said peni
tentiary." The supreme court conceded the right to pass
such a sentence but added certain qualifications not ma
terial here.

Under the above authorities it would seem that the sen

tence under consideration given by Judge Reid would be a
valid one at common law. The question arises, however, as
to what effect sec. 359.07, Wis. Stats., might have. Said
section provides as follows:

*  * ^11 sentences shall commence at twelve o'clock,

noon, on the day of such sentence, but any time which may
elapse after such sentence, while such convict is confined in
the county jail or is at large on bail, or while his case is
pending in the supreme court upon writ of error or other
wise, shall not be computed as any part of the term of such
sentence; provided, that when any person is convicted of
more than one offense at the same time the court may im
pose as many sentences of imprisonment as the defendant
has been convicted of offenses, each term of imprisonment
to commence at the expiration of that first imposed, whether
that be shortened by good conduct or not; * *

In the case of State v. Grottkau, 73 Wis. 589, the court
in referring to this section said, p. 592:

^  jg doubtful whether it operates to change

the law which existed before its enactment, but it makes the
law certain in the cases covered by it, and that was the de
clared object which the revisers sought to attain when they
incorporated it in the Revision. * * *"
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A statute to abrogate or change any rule or principle of
the common law must be clearly expressed, so as to leave no
doubt of the legislative intent. Orton v. Noonan, 29 Wis.
54; Koepp v. Nat. Enameling & Stamping Co., 151 Wis. 302,
139 N. W. 139; Sullivan v. School District No. 1 City of To-
mah, 179 Wis. 502, 191 N. W. 1020; Koppers v. Cast Stone
Const. Co., 184 Wis. 627, 200 N. W. 376.

The intent of this section is also indicated by the revisor's
note, 1878, which reads:

"This is a new section to make the term of sentence cer
tain in all cases and take away the motive of working delay
for any cause in the execution thereof."

No intent to change the law is indicated here at all, but
merely an intent to take away the "motive of working de
lay."

Nor was the proviso in this section intended to be exclu
sive. In the note to sec. 4733, Stats., 1898, the following
statement is found.

"* * it is deemed best to submit for re-enactment
the section as it stood in the Revised Statutes of 1878, and
to add the matter in the proviso to cover cases which oc
casionally arise."

The italicized portion indicates that the intent was to "cover
cases" which arise, but this would not exclude cases not
covered.

Our conclusion is that the sentence to begin at the termin
ation of imprisonment for the conviction of a former felony
or crime is valid under the common law as the above author

ities hold, and this validity is not affected by sec. 359.07,
Stats.

JEM
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Agriculture — Bridges and Highways — Noxious Weeds
— Counties and towns must see that weeds are destroyed on
lands under their control.

Sec. 84.07, subsec. (3), Stats., requires all patrolmen to
cut and destroy noxious weeds in highways which it is their
duty to patrol.

June 2, 1932.

Otto F. Christenson,
District Attorney,

Lancaster, Wisconsin.

The point has arisen whether there is a duty on the part
of the county and the towns to insure the destruction of
noxious weeds upon lands which they occupy or control, and
whether the respective patrolmen are obliged to cut and de
stroy these weeds in the highways.

Sec. 96.01, subsec. (1), Stats., provides:

"The term 'noxious weeds' as used herein shall include
the following: Class 1, Canadian thistle, English charlock
or wild mustard, goatsbeard, quack or quitch grass; Class
II, field dodder, Indian mustard, oxeye daisy, snapdragon or
butter and eggs, and perennial sow thistle. Every person
shall destroy, or cut upon all lands which he shall own, occu
py or control, all weeds named in Class I at such time and
in such manner as shall effectually prevent them from bear
ing seed, or spreading to adjoining property. In case of
weeds having underground root stocks and where the de
struction of weeds in standing crops will result in the sacri
fice of the crops, the department of agriculture may deter
mine the time and method of eradication."

Sec. 370.01, subsec. (30), under the rules for statutory
construction provides:

"The word 'person' shall extend and be applied to bodies
corporate unless plainly inapplicable."

Sec. 96.01, subsec. (4), provides in part:

"It shall be the duty of the officer or board having im
mediate charge or control of any lands owned by the state
or by any county, city, village, town or school district, to see
that all noxious weeds thereon are destroyed as specified in
subsection (1). * * *"
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It is our opinion that the word "person" as used in subsec.
(1), sec. 96.01 must be taken to include a county and a town,
and that subsec. (4) places the responsibility for carrying
out the directions given in subsec. (1) upon the officer or
board having immediate charge or control of the land owned
by such municipal corporation. Thus, it is the duty of the
counties and towns to see that the weeds in the highways,
under their control, are destroyed as provided in sec. 96.01,
subsec. (1). This does not mean that the work cannot be
done by agents, but the responsibility for having it done
rests upon the board or officer. See sec. 370.01, subsec.
(20).

Sec. 84.07, subsec. (3), provides:

"It shall be the duty of the highway patrolman to destroy
or cut to the center of any highway which it is his duty to
patrol, all weeds named in Class I and Class II in subsection
(1) of section 96.01 at such time and in such manner as
shall effectually prevent them from bearing seed, or spread
ing to adjoining property."

It was early laid down as a general maxim that, when the
words of an act are in clear and precise terms and their
meaning is evident and leads to no absurd conclusion, there
can be no reason for refusing to admit the meaning of the
words "naturally present" or going elsewhere in search of
conjecture in order to restrict or extend the act. Bright-
man V. Kirner, 22 Wis. 54; Miller v. Chicago & N. W. R. Co.,
133 Wis. 183; Burgess v. Dane County, 148 Wis. 427; Nor-
dean v. Minneapolis St. P. & S. S. M. R. Co., 148 Wis. 627.

There is no room for the application of rules of construc
tion in the absence of ambiguity in the language of the sec
tion. Gilbert v. Butruit, 91 Wis. 661; Abbot v. The City of
Milwaukee, 148 Wis. 26; In re Reeseville Drainage District,
156 Wis. 238; Groeschner v. John Gund Brewing Co., 173
Wis. 366.

Sec. 84.07, subsec. (3), is clear and definite. If placed in
another section of the statute book there would be no doubt

about the legislative intent to include the patrolman on any
highway. Its meaning becomes questionable only because
it is placed in the chapter which deals with trunk highways
and is omitted from the chapter devoted to town highways.
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We do not feel justified, however, in going out of our way
to create an ambiguity which would necessitate the applica
tion of rules of statutory construction. It is our opinion
that it is the duty of both the county and town patrolmen to
cut and destroy noxious weeds, as defined in sec. 96.01, sub-
sec. (1), in those highways which it is their duty to patrol,
regardless of what class the highway may be.
JWR

Counties — County Property — Taxation — Tax Deeds
— Sec. 59.67, subsec. (2), Stats., gives county board author
ity to authorize conveyance by county clerk of county land
acquired through taking of tax deeds by county.

June 2, 1932.

Fulton Collipp,
District Attorney,

Friendship, Wisconsin.

November 21, 1928, the board of supervisors of Adams
county passed the following resolution:

"Be It Further Resolved, That the county clerk in the
name of the county, in accordance with section 59.67 of the
revised statutes of 1927, be and he hereby is authorized and
directed to transfer sell and convey by good and sufficient
quitclaim deed to any purchaser or purchasers any part of
the lands deeded by the county in accordance with prior res
olution of this board upon payment of the amount that the
county has invested in said tract or tracts or any part or
parcel thereof, together with interest on such sum or sums
at the rate of seven per cent per annum."

In view of the fact that sec. 75.35, Stats., authorizes
a county to sell land acquired by tax deed, the question is
whether, under the resolution above quoted, the county clerk
of Adams county can legally convey land obtained by the
county through a tax deed.

Sec. 59.67, subsec. (2), Stats., provides as follows:
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"The property of the county shall be held by the county
clerk in the name of the county. The county board may, by
resolution or ordinance, direct the county clerk to sell and
convey any real estate of the county not donated and re
quired to be held for a special purpose, and all deeds made
in pursuance thereof on behalf of the county by the county
clerk under his hand and the county seal and acknowledged
by him shall convey all the right, title, interest and estate
which the county may then have in and to the land so con
veyed."

Sec. 75.35 provides:

"The county board may, by an order to be entered in its
records prescribing the terms of sale, authorize the county
clerk or the county treasurer to sell and assign the tax cer
tificates held or owned by the county, and also the county
clerk to sell and convey by quitclaim deed, duly executed and
delivered by such clerk under his hand and the county seal
of such county, any such lands for which a deed has been
executed to such county as provided in the next section."

The former of these statutes is first found in the revised
statutes of 1849. The latter first appears in the revised
statutes of 1858. In 1858 both provided that the convey
ance should be by the clerk of the county board. In the case
of lands conveyed under sec. 59.67, the conveyance was to
be of the county's interest; under sec. 75.35, a "deed" was to
be given, no specification being made as to whether it was to
be a warranty or quitclaim deed. Thus, there was a dis
tinction between these statutes in the beginning which justi
fied their separate existence. Later sec. 75.35 had inserted
the provision respecting tax certificates. At a still later
date the word "deed" was changed to "quitclaim deed," but
the whole section could not be omitted because it still con
tained the provision respecting tax certificates. It is pos
sible that this history may afford some excuse for the reten
tion in sec. 75.35 of the part relating to the sale of land ac
quired by the county through tax deals.
At the present time sec. 75.35 does not provide any differ

ent or more complicated procedure than is provided for in
sec. 59.67, subsec. (2). In fact, the latter is a bit more
complicated by its terms in that it requires an acknowledge
ment. In both cases the county board may authorize a con
veyance by the county clerk. In both cases the signature of



Opinions op the Attorney General 563

the clerk and the county seal are required. The "right, title,
interest and estate" of the county, which is thus conveyed
by sec. 59.67, subsec. (2), is nothing more nor less than the
quitclaim deed authorized by sec. 75.35. The language of
sec. 59.67, subsec. (2) , does not specifically, or by implica
tion, except from its operation, tax title land held by the
county. In the absence of sec. 75.35, probably no question
would ever have arisen as to whether it was included or not.

It is our opinion that sec. 59.67, subsec. (2), authorizes the
conveyance of land acquired by tax deed and that the county
clerk of Adams county can legally convey this land under
the authority of the resolution of November 21,1928.
Your attention is called to the fact that the resolution

does not grant a blanket authority to sell all the land taken
by the county by means of tax deeds, but only permits the
sale of "any part of the lands deeded by the county in ac
cordance with prior resolution of this board." This resolu
tion is a part of resolution No. 39, the subject matter of
which is Adams County Farm Drainage District No. 4 of
the towns of Colburn and Big Flats. Resolution No. 38 or
dered the county clerk to take tax deeds on some land within
this farm drainage district. It is our opinion that the "pri
or resolution" mentioned in No. 39 is resolution No. 38 and

that the county clerk is thus authorized, by resolution No.
39, to sell only such lands in Adams County Drainage Dis
trict No. 4, towns of Colburn and Big Flats, as the county
has taken title to under authority of resolution No. 38 dated
November 21,1928.

JWR
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Agriculture — Public Officers — Agricultural Agent —
Contract for employment of county agricultural agent is
subject to modification by proper action of county board un
der sec. 59.08, subsec. (8), and sec. 59.15, subsec. (1), par.
(e), Stats., but is otherwise enforceable.

June 2, 1932.

Jens Jorgenson,
District Attorney,

Hayward, Wisconsin.

You state that the county board at its annual meeting on
November 18,1931, passed a resolution making an appropri
ation for a two year period for the work of the county agri
cultural agent, and instructing the agricultural committee
to enter into a two year contract for the period from Janu
ary 1,1932, to December 31,1933. Such a contract was en
tered into between the agricultural committee and the coun
ty agent, and duly approved by the board of regents of the
university.
You inquire whether the county board may now discharge

the county agent, assuming that the county agent has faith
fully performed his duties under the contract, and further,
whether the county agent may enforce the contract.
This department has ruled in an opinion found in XX Op.

Atty. Gen. 276, that the office of county agent is amenable
to the provisions of sec. 59.08, subsec. (8), and sec. 59.15,
subsec. (1), par. (e). Stats. These sections authorize the
county board at any annual meeting to abolish such an office,
and to fix the salary of any such official for the ensuing year.
Inasmuch as these statutes were in effect at the time the
county agricultural agent was employed, their provisions
must necessarily be considered as a part of any such con
tract and, to the extent that the contract conflicts with the
terms thereof, such contract would be ineffective.
A county board may not lawfully take any action which

would prevent a succeeding county board from exercising
the powers specifically granted to the board by the statutes.
The county board, however, unless it did abolish the office,

or change the salary in accordance with the terms of the
statutes above cited, could not discharge the county agricul-
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tural agent during the period of his agreement, except for a
breach of the terms of the contract on his part.
The county agricultural agent is entitled under his con

tract to serve in that capacity for the two year period there
of so long as the office exists, and is entitled to receive the
salary lawfully fixed by the county board pursuant to sec.
59.15 (1) (e).
SB

Taxation — Tax Sales — Where notice of intention to

apply for tax deed is given by holder of tax certificate in ac
cordance with sec. 75.12, Stats., during redemption period,
good legal tender by land owner for redemption purposes
must include one dollar for notice.

June 2, 1932.

E. L. Kennedy,
District Attorney,

Rhinelander, Wisconsin.

On June 11, 1929, a piece of land in Oneida county was
sold for delinquent taxes which were assessed in 1928, and
a tax certificate issued thereon. In March, 1932, less than
three years after the date of the sale, the holder of the tax
certificate of June 11, 1929, issued a notice, in accordance
with the requirements of sec. 75.12, Stats., of an intention to
apply for a tax deed. On May 9, 1932, the record owner of
this land sought to redeem the land by tendering tiie amount
of the 1928 taxes, plus the record expenses, except that of
the notice referred to. The question involved is whether this
was a legal tender for redemption of the certificate in view
of the fact that the offer was made during the redemption
period.

Sec. 75.12 specifies that, in certain cases, a notice of in
tention to apply for a tax deed must be served by the holder
of the certificate. This notice is given by registered letter,
or, when the necessary addresses are unknown, must be
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given by publication. The notice is to be served "at least
three months" prior to the time when the tax deed shall be
applied for. In an official opinion, XIII Op. Atty Gen. 121,
it was held that the notice of intention to apply for tax deed
required by sec. 75.12 may be given prior to the expiration
of the redemption period. It was said, p. 122:

"* * * Construed otherwise, sec. 75.12 would have
the effect of increasing the redemption period from three
years to three years three months."

We see no reason for altering that opinion at the present
time.

Sec. 75.12, subsec. (2), provides that there must be filed
with the officer whose duty it is to issue a tax deed an affi
davit showing that the notice required by subsec. (1) has
been properly served. Continuing, we find this language:

"* * * After proof of service of any such notice is
filed it shall be necessary to pay, in order to redeem such lot
or tract of land or any part thereof or interest therein, one
dollar in addition for each such notice and proof. * * *"

Sec. 75.01, subsec. (1), provides:

"The owner or occupant of any land sold for taxes or oth
er person may, at any time within three years from the date
of the certificate of sale, redeem the same * * * j^y
paying to the county treasurer of the county where such
land was sold, for the use of the purchaser * * ■* the
amount for which such land was sold and all subsequent
charges thereon authorized by law, * * * ^ith interest
on the amount of purchase money at the rate of ten per cent
per annum from the date of such certificate, * *

It is our opinion that this one-dollar item for the notice is
a subsequent charge authorized by law, and must be paid by
the person who seeks to redeem. The offer of the amount
of the taxes and record expenses, excepting the one dollar
for the notice, was not a good legal tender for the purpose
of redemption from the tax sale of June 11, 1929.
JWR
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Counties — County Board — County Salaries — Action
of county board at special meeting fixing salary or compen
sation of offices and positions other than those of elective
officers, for ensuing year, which means calendar year, is
valid. Such special meeting may fix or change salary of
deputies, clerks and assistants effective at once under sec.
59.15, subsec. (3), Stats.

June 2, 1932.

Lloyd D. Smith,
District Attorney,

Waupaca, Wisconsin.

You state that the county board at a special meeting held
in the month of May, 1932, adopted a resolution which reads
in part as follows:

"Be it further resolved that all salaries, commissions, per
diem, and mileage allowances now in effect or to become in
effect, which is governed and/or controlled by this county
board be reduced (10%) ten per cent."

You enclose an opinion given to the county clerk by you
with respect to the validity of this resolution, in which you
express the opinion that this resolution does not affect the
salaries of the elective officers referred to in sec. 59.15, sub-
sec. (1), Stats., but that it would apply to the compensation
of such county employees as are within the terms of sec.
59.15 (1) (e) and sec. 59.15 (3), Stats.
With respect to the offices and positions within the scope

of sec. 59.15 (1) (e), Stats., your opinion is predicated upon
an opinion rendered by this department on November 9,
1931, XX Op. Atty. Gen. 1032, which, in turn, was based
upon the decision of the supreme court in Appleton v. Outa-
gamie County, 197 Wis. 4.
The opinion to which you refer is adhered to, but your

attention is called to the fact that any change made in the
compensation of an office or position under the terms of this
statute must be for the ensuing year, which means the cal
endar year. See sec. 370.01 (10), Stats. A change in such
compensation made at a meeting in May, would, therefore,
not become effective until the first of January next fol
lowing.
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We agree with your opinion that the compensation of
deputies, clerks and assistants that may be appointed by any
county officer, with the exception of the undersheriff and
register in probate, may be changed at any lawful meeting
of the county board to take effect immediately in accord
ance with the provisions of sec. 59.15 (3), Stats.
SB

Municipal Corporations — Municipal Borrowing — Vil
lage Bonds — In case of village, notice of special election to
vote on approval of initial resolution adopted by village
board for issuance of municipal bonds under ch. 67, Stats.,
must embody copy of resolution, as must also ballot used at
such special election, and question submitted must be wheth
er resolution shall be or shall not be approved.

In case of village, vote on initial resolution must be taken
at meeting of village board attended by all of its members-
elect, or, if any such member is not present, proof by affi
davit of present member must b6 made and recorded, show
ing that absent member or members were notified of time,
place and purpose of meeting at least twenty-four hours be
fore such time.

Initial resolution should specifically authorize issuing of
bonds and not merely borrowing of money.

June 2, 1932.

Lloyd p. Smith,
Attorney,

Waupaca, Wisconsin.

You submit a copy of the minutes of the proceedings, elec
tion notice and referendum ballot, in connection with pro
posed borrowing and issuing of bonds by the village of Fre
mont for the purpose of erecting a village hall, and you ask
whether the proceedings are regular and valid.
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The question is answered in the negative. The proceed
ings are defective because of failure to follow certain statu
tory requirements relating to the issuance of municipal
bonds, as follows:

1. Proceedings for the issuing of municipal bonds by a
village are begun by the adoption of an initial resolution by
the village board, stating the amount and purpose of the
bond issue and such other and further matters as the board
may deem necessary or useful. Subsec. (1), sec. 67.05,
Stats. When an initial resolution has been adopted by the
board the village clerk is required to record the same in a
separate bond record book as provided by subsec. (12), sec.
67.05, Stats., and to call a special election for the purpose of
submitting the resolution to the electors of the village for
approval, which special election may be held at the same
time as the regular village election.

««* nf * The notice of such special election and the bal
lot used thereat shall embody a copy of the resolution, and
the question submitted shall be whether the resolution shall
be or shall not be approved. * * *"

Subsec. (5), sec. 67.05, Stats. In the instant case no notice
of a special election was given, but only the notice of the
regular village election. Such notice did not embody a copy
of the initial resolution adopted by the village board, nor
did such notice refer in any way to such resolution, nor did
such notice in any way indicate that a borrowing or bonding
proposition was to be voted upon by the electors. Neither
did the referendum ballot used at the regular village election
embody a copy of the initial resolution, nor did the ballot in
any way refer to the fact that an initial resolution had been
adopted by the village board, nor was the question submitted
whether the resolution shall be or shall not be approved, the
ballot used being in the following form:

"Shall the village board be authorized to erect a village
hall to cost eight thousand ($8,000.00) dollars and for which
purpose be authorized to borrow not in excess of eight thou
sand ($8,000.00) dollars, to be repaid at the rate of one
thousand dollars per annum with interest?

"Yes No"
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2. In the case of a village the vote on the initial resolution
must be taken at a meeting of the village board attended by
all of its members-elect or "if any such member is not pres
ent, proof by the affidavit of a present member must be
made and recorded, showing that the absent member or
members were notified of the time, place and purpose of the
meeting at least twenty-four hours before such time." Sub-
sec. (3), sec. 67.05, Stats. In the instant case the minutes
of the village board meeting at which the initial resolution
was adopted show that two members of the board were ab
sent, but no affidavit has been furnished in compliance with
the statutory requirement.
8. The initial resolution adopted by the Fremont village

board is not in proper form. Although, perhaps, intending
to provide for the issuing of bonds, the resolution does not
make any reference to issuing bonds, but provides merely
to the effect that the village board be authorized to erect a
village hall to cost $8,000 and to borrow $8,000 for that pur
pose, to be repaid at the rate of $1,000 per year.
FCS

Banks and Banking — Claim by board of control for
state against bank which has suspended business cannot be
considered preferred claim in view of sec. 224.05, Stats.

June 3, 1932.
Board of Control.

You have submitted to this department the question
whether certain claims which you have against banks which
have suspended business could be considered preferred
claims. You ask to be advised on this question.
I believe sec. 224.05, Stats., answers your question. It

provides as follows:

If any bank, banking institution or trust company, being
indebted to the state of Wisconsin, or indebted to any coun
ty, city, town or other municipality therein, for deposits
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made or indebtedness incurred after the passage of this act,
becomes insolvent or bankrupt, the state, county, city, town
or other municipality shall not be a preferred creditor and
shall have no preference or priority of claim whatever over
any other creditor or creditors thereof; but a just and fair
distribution of the property of such bank, banking institu
tion or trust company, and of the proceeds thereof, shall be
made among the creditors thereof pro rata, according to the
amount of their respective claims. Nothing herein con
tained shall in any manner affect the provisions of law as
they now exist providing for the payment of unpaid taxes
and assessments, laborer's claims, expenses of assignment
and execution of the trust."

Under this statute, your question must be answered in the
negative.
JEM
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Banks and Banking — Public Deposits — Requirement
that rates of interest on public deposits fixed by state board
of deposits be published is mandatory and rates do not take
effect until published. Publication must be of authorized
notice and cannot be effective after board has adopted and
published different rates.

In enacting new public deposits law legislature intended
to fix for unbonded deposits legislative rate of two and one-
half per cent on inactive deposits, and as legislative rate on
unbonded active deposits actually then in use one and one-
half per cent, even though that was not legally fixed
rate, both until changed by board of deposits.

Unpublished resolution of board of deposits purporting to
fix rate on active deposits at two and one-half per cent did
not become effective.

Published resolution of board of deposits purporting to
fix rates beginning week prior is in force only from and af
ter its publication, board having no power to fix rates retro
actively, but that provision being severable.

June 3, 1932.

Board op Deposits.

You ask opinion of the attorney general whether under
sec. 14.45 the state board of deposits may fix the rate of in
terest on public deposits retroactively, and also what, under
the law and the proceedings of the board, the rates on "pub
lic" deposits are, and have been since the enactment of ch. 1,
Laws Special Session 1931, which was published and took
effect on December 10, 1931.

Prior to the creation of the state board of deposits the
state treasurer was a practical insurer of the funds coming
into his possession in his official capacity and deposited
money in banks upon his own responsibility and with the
power to contract with the banks for interest. State v, Mc
Fetridge, 84 Wis. 473, 509; State v. Johnson, 186 Wis. 59, 66.
By ch. 273, Laws 1891, the legislature created the state

board of deposits and provided by sec. 3 of that act as fol
lows:
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"The board of deposits shall, from time to time, fix the
rate of interest to be paid by the state depositories upon
state moneys deposited with them, and cause notice thereof
to be published in the ofiicial state paper. The rate of in
terest, until changed by the board of deposits, shall be two
and one half per centum per annum."

This provision of the law was unchanged until the special
session of 1931 and appears in the statutes of 1931 as sec.
14.45, and covered state funds only.
On January 12, 1926, the state board of deposits adopted

the following resolution:

"Resolved that, beginning January 15, 1926, the rate of
interest to be paid by banks having checking accounts as de
positories of state moneys deposited with them shall be two
per centum per annum, until otherwise ordered, and that
notice thereof be published in the official state paper."

Notice of this resolution was published in the official state
paper on January 13,1926.

This resolution followed request for and the giving of
opinion by the attorney general that the board had authority
to fix a different rate for "working banks." XV Op. Atty.
Gen. 1. The opinion and the resolution of the board show
that the class of deposits there dealt with are the same as
the class now designated "active deposits."
On August 11, 1931, the board of deposits adopted the

following resolution:

"Resolved that the rate of interest paid on state funds
by the working banks be reduced to one* and one-half per
cent, and the interest rate on state funds deposited in the
banks with dormant accounts be reduced to two per cent,
said change to become effective August 15,1931, and to con
tinue untU further action by the board of deposits."

This resolution was not published as an official notice in
the official state paper, although that paper, in common with
others, carried a news story giving the essential facts.
By ch. 1, Laws Special Session 1931, effective December

10, 1931, the funds of counties, cities, villages, towns and
school districts, etc., or coming into the hands of officers
thereof, were required to be deposited in designated banks,
and were defined as "public deposits," and sec. 34.04 Stats.,
was created and sec. 14.45 amended, to read:



574 Opinions of the Attorney General

34.04 "Interest shall be paid upon all public deposits at
the rates fixed by the board of deposits on deposits of mon
eys belonging to the state pursuant to section 14.45. * *

14.45 "The board of deposits shall from time to time fix
the rates of interest to be paid by depositories on active and
inactive deposits and cause notice thereof to be published in
the official state paper. The rate of interest on inactive de
posits, until changed by said board, shall be two and one-
half per centum per annum on deposits actually received
and held by the depositories."

On December 29, 1931, the board of deposits adopted the
following resolution:

"Resolved that the rate of interest fixed by Chapter 1
of the Laws of Special Session of 1931, shall be and continue
at the rate of two and one-half per cent (21/2%) per annum
upon average daily balances in all public depositories on ac
tive and inactive accounts,
"Provided that until bonds heretofore in force are termi

nated, the rate of interest on active accounts shall be one
and one-half (1V2%) per cent per annum; * * *"

This resolution was not published as an official notice in
the official state paper, but appeared merely in a news story
in that and other newspapers.
By ch. 18, Laws Special Session 1931, effective January

28, 1932, sec. 34.04 was amended by inserting after the por
tion above quoted, the following:

*  * provided, that a different rate of interest may
be fixed by the board of deposits for all public deposits ex
cept state deposits where the average daily deposit of other
than state deposits in a calendar year is less than one thou
sand five hundred dollars."

On April 7, 1932, the board of deposits adopted the fol
lowing resolution:

"Resolved that the rate of interest to be paid on public
deposits by public depositories shall be two and one-half per
cent per annum upon the average daily balance in inactive
accounts, beginning April 1,1932.
"Resolved that the rate of interest to be paid on public

deposits by public depositories shall be one and one-half per
cent per annum upon the average daily balance in active
accounts of fifteen hundred dollars ($1500) and over, be
ginning April 1,1932.
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"Resolved that the rate of interest on active public
deposits except state deposits where the average daily de
posit of other than state deposits in a calendar year is less
than fifteen hundred dollars ($1500), shall be one per cent
per annum, beginning April 1, 1932."

Official notice of this resolution was published in the offi
cial state paper on April 9,1982.
Your inquiry and this record give rise to several ques

tions :

1. Did the legislature, by the provision in sec. 14.45 that
notice of action of the board of deposits fixing interest
should be published, intend that the action should not be ef
fective without publication?'

2. Did the legislature, in amending sec. 14.45 in ch. 1,
Laws Special Session 1931, intend to enact for "active de
posits" the rate of interest theretofore fixed by the board of
deposits for such deposits of state funds, or did the legisla
ture intend the board of deposits should first act, and that
when it did so, such action should fix the rate from Decem
ber 10?

3. If the legislature intended to enact for "active depos
its" the rate previously fixed by the board, and publication
is mandatory, did it enact the one and one-half per cent rate
of the August 11, 1931, unpublished resolution, or the two
per cent rate of the January 12,1926, published resolution?

Sec. 14.45 reads:

"The board of deposits shoM from time to time fix the
rates of interest * * * and cause notice thereof to he
published in the official state paper."

Is the provision for the publication of notice mandatory so
that a rate fixed by the board without publication is ineffec
tive?

The word used in the statute, "shall," is mandatory. A
considerable number of Wisconsin cases construe even the

word "may" to be mandatory. Cutler v. Howard, 9 Wis.
309; Hart v. Godkin, 122 Wis. 646. See also: Equitable
Life V. Host, 124 Wis. 657, 670, and Curry v. Portage, 195
Wis. 35.

In Cutler v. Howard, supra, the court said, pp. 311-312:
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"That rule as deduced from all the authorities is, to use
the clear and explicit language of Chancellor Kent, in New-
hurgh Turnpike Co. v. Miller, 5 John. Ch. R. 113, 'that the
word may means must or shall only in cases where the pub
lic interests or rights are concerned; and where the public
or third persons have a claim de jure that the power should
be exercised.' * * *»

This was quoted with approval in Curry v. Portage, supra,
and stated in Hart v. Godkin, 122 Wis. 646, 649, as follows:

*  * The vital word 'may' is not used with refer
ence to public rights or interests, or where the public or a
third person have a claim de jure that the power shall be
exercised. * * *"

For many other cases in numerous jurisdictions, see case
notes, 10 L. R. A. 499 and 5 L. R. A. (N. S.) 840.
I have run across no Wisconsin case discussing construc

tion of the word "shall" or "must" as meaning "may" or
being directory.

In Suburban Light & Power Co. v. Boston, 158 Mass. 200,
26 N. E. 447, 10 L. R. A. 497, the word "shall" was given
only the force of "may" because mandatory construction
was inconsistent with the subject matter and purposes of
the statute as a whole, the court saying, p. 202:

*  ♦ 'VThile the word "may" in statutes has been
construed as "shall" in many cases, and thus as imposing a
positive duty, the word "shall" has not often been construed
as "may" and as importing only a power or authority. But
there is no reason, where the connection in which this word
is used, or the relation into which it is put with other parts
of the same Statute indicates that such is its object, that it
should not receive such a construction."

Other cases on the construction of "shall" as mandatory
or directory are:

*  ♦ Sometimes courts are justified in interpreting
the word 'shall' as 'may,' but, when used in a statute direct
ing that a public body do certain acts, it is manifest that the
word is to be construed as mandatory and not permissive.
Grant v. City, 28 N. J. Law, 491; Madderon v. City, 62 N. E.
846, 194 111. 572. The uniform rule seems to be that the
word 'shall,' when addressed to public officials, is mandatory
and excludes the idea of discretion. People v. Board, 89
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N. Y. 81; French v. Edwards, 80 U. S. 506, 20 L. Ed. 702.
There are many reasons for this rule which need not be
elaborated upon, as the cases cited fully present the grounds
upon which it is based." City of Newton v, Jasner Co,, 135
Iowa 27,112, N. W. 167, 168.

"There are undoubtedly many statutory requisitions in
tended for the guide of officers in the conduct of business de
volved upon them, which do not limit their power or render
its exercise in disregard of the requisitions ineffectual. Such
generally are regulations designed to secure order, system,
and dispatch in proceedings, and by a disregard of which
the rights of parties interested cannot be injuriously affect
ed. Provisions of this character are not usually regarded
as mandatory unless accompanied by negative words im
porting that the acts required shall not be done in any other
manner or time than that designated. But when the requi
sitions prescribed are intended for the protection of the citi
zen, and to prevent a sacrifice of his property, and by a dis
regard of which his rights might be and generally would be
injuriously affected, they are not directory but mandatory.
They must be followed or the acts done will be invalid. The
power of the officer in all such cases is limited by the man
ner and conditions prescribed for its exercise." French v.
Edwards, 80 U. S. 506, 20 L. ed. 702.

word rmiy is construed to mean shall,
whenever the rights of the public, or third persons, depend
upon the exercise of the power or the performance of the
duty to which it refers. And so, on the other hand, the
word shall may be held to be merely directory, when no ad
vantage is lost, when no right is destroyed, when no benefit
is sacrificed, either to the public or to any individual, by giv
ing it that construction; but if any right to any one depends
upon giving the word an imperative construction, the pre
sumption is, that the word was used in reference to such
right or benefit. But where no right or benefit to any one
depends upon the imperative use of the word, it may be held
to be directory merely." Wheeler v. City of Chicago, 24 111.
105,107.

Wheeler v, Chicago, supra, is quoted with approval in
Stackpole v. HaUahan, 16 Mont. 40, 40 Pac. 80, 28 L. R. A.
502, in which the court held that certain omissions in an

election not going to the substance were directory and did
not invalidate the election, though they were prescribed in
mandatory language. This is in accord with State ex rel.
Bancroft v. Stumpf, 21 Wis. 579, in which it was held that
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an election was not vitiated by violation of the requirement
of three inspectors, there being only two inspectors.
In St(x.te ex rel. Hawes v. Pierce, 35 Wis. 93, the court

held that where a county ordinance was published as re
quired by law, the further circulation of the publication by
the county clerk to the town clerks was directory and not
essential to the effectiveness of the ordinance, although the
latter provision was couched also in mandatory language.
In Smith v. Sherry, 54 Wis. 114, the court held that the

requirement of the statute that a county board ordinance be
published was mandatory, and an ordinance changing the
boundaries of a town and not so published was of no effect.
The statute, sec. 674, Rev. Stats. 1878, provided:

"Whenever any county board shall pass any ordinance,
under the provisions of this chapter, the county clerk shall
immediately cause the same to be published in some news
paper published in such county, and if there be none, then
in such paper as shall have the most general circulation
therein; and such clerk shall procure and distribute copies
of such paper to the several town clerks, who shall file the
same in their respective offices."

Note that this statute does not say that the ordinance
shall not be in force until published. The court in Smith v.
Sherry, swpra, said, pp. 120-123:

«* * * By a compliance with these several statutory
requirements, the respective town officers, and the county
officers, as well as the public, would be fully advised of the
precise boundaries of every town, and all confusion, like
that in the present case, would be obviated. =1= * *
legislative intent was thereby clearly indicated, and the im
portance of a compliance with these statutory requirements
cannot be overestimated.

"It seems to us that the statutes relating to the form and
publication of the order and determination are mandatory,
and must be substantially complied with in order to effect
a change of boundary. It was in effect so held in State v.
Pierce, 35 Wis., 93. =>= ^

"* * * Of course, the board were bound to know the
law, and that without publication the order was nugatory.
This case must therefore be determined the same as it would
have been had no such order been made. * * *"
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State ex rel. Hawes v. Pierce, supra, and Smith v. Sher-
fy, supra, taken together, hold the publication mandatory
and the further circulation directory, although both are
couched in mandatory language. They are quite convincing
that the requirement of publication is mandatory in any
case where public notice may be of value to the public in
advising members of it of their status or rights. The same
status and rights are, of course, not involved in all proceed
ings required to be published, but it certainly must appear
clearly that public rights are not involved to permit "shall"
to be changed to "may."
In State ex rel. Mihvaukee v. Mihvaukee E. R. & L. Co.,

144 Wis. 386, it was held that a provision of a city charter
that the vote on appropriation ordinances be recorded in the
council journal was mandatory and essential to passage of
the ordinance. The court said, p. 402:

"Laws requiring the 'aye' and 'no' vote to be taken on cer
tain questions and entered upon the permanent record of the
common council of a city are generally held to be manda
tory, and the requirement that the record be kept stands on
no different footing from that relating to the manner of vot
ing. Steckert v. East Saginaw, 22 Mich. 104; Pickton v.
Far go, 10 N Dak. 469, 88 N. W. 90; Cook v. Independence,
133 Iowa, 582,110 N. W. 1029; Payne v. Ryan, 79 Neb. 414,
112 N. W. 599; Rich v. Chicago, 59 HI. 286; Logansport v.
Crockett, 64 Ind. 319, 324; Cutler v. Russellville, 40 Ark.
105; Sullivan v. Leadville, 11 Colo. 483, 18 Pac. 736; 1 Dil
lon, Mun. Corp. (4th ed.) sec. 291. The reason for such
enactments is that the people generally, and particularly the
constituency of an alderman, are entitled to taiow how their
representatives vote on important questions. In order that
they may know, it is quite as important that the record of
the vote be preserved as it is that it be taken in such a man
ner that it can be preserved. While it is possible in the
present case to ascertain from the original minutes of the
meeting who voted for the passage of this ordinance, it is
not possible to do so from the journal, and this is the record
which the law requires shall be complete. The only cases
we have found which hold that a provision requiring the
'aye' and 'no' vote to be taken is directory are Striker v.
Kelly, 7 Hill, 9, 29 (affirmed 2 Denio, 323), and Elmendorf
V. New York, 25 Wend. 693. The reason which impelled
the great majority of courts that have passed upon the ques
tion to hold such acts mandatory is quite convincing, and
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such a rule is apt to produce the best results in the adminis
tration of municipal affairs, and we adopt it without hesi
tancy."

The purpose of the publication of rates of interest fixed
by the state board of deposits, at least when the provision
was first enacted in 1891 and before the extension of the
rates to all public deposits by the special session of 1931,
probably was more nearly that of the recording of the vote
in State ex rel. Milwaukee v. Milwaukee E. R. & L. C., su
pra, than that of the publication of the town boundary
change ordinance in State ex rel. Hawes v. Pierce, supra.
But either, under these two direct Wisconsin decisions,
makes the requirement mandatory and essential to the act
being effective. And since all public deposits have been
brought within the rate fixing power of the board, both
reasons would seem to be present in substantial measure.

In the light of the authorities I have reviewed, and in
view of the historical background of interest on state mon
eys, including Wisconsin (see State Treasury cases, 84 Wis.
473, 532), and more recently in an adjoining state (See The
People V. Small, 319 111. 437), I am of the opinion that the
publication provision of sec. 14.45 is mandatory and that no
fixing of interest rates by the state board of deposits is ef
fective unless published.

I am of the opinion, also, that the publication required
must be an official publication, that is, by authority of the
board of deposits, and that a mere news story is not suffi
cient. Many reasons could be given for this, but it seems
unnecessary to state them. In Haseltine v. Simpson, 58
Wis. 579, 585, it was held that publication in the county
board proceedings met the call of the statute held manda
tory in Smith v. Sherry, supra. But the publication must
be an authorized one by the proper officers, and under au
thority of law. In re Boyle, 9 Wis. 264; State ex rel. Coth-
ren v. Lean, 9 Wis. 279, 289; Clark v. Janesville, 10 Wis.
136, 182; Mills v. Town of Jefferson, 20 Wis. 50, 54.

Sec. 14.45 sets no time within which the publication shall
be had. A time element probably would be directory in any
event. So held as to publication of a state law, in State ex
rel. Cothren v. Lean, 9 Wis. 279. But there is a limit to the
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directory period. The Lean case states the reasons for hold
ing a specification as to time directory, namely, that nothing
indicates that the legislature "did not intend that it should
rather be done, after the time prescribed, than not to be
done at all, and says, p. 292: "But, when any of these rea
sons intervene, there the limit is established." It seems
clear that, as to the board of deposits' resolution of August
11, and as to its resolution of December 29, if not by the
length of time, then by the intervention of subsequent and
different action by the board, amounting to a repeal, the
time when effective publication could be made under the
statute has expired. And, in any event, the resolution
would not be effective until published, and publication now
could not have the effect of displacing the subsequent pub
lished resolution of April 7.

I am of the opinion, therefore, that neither the resolution
of August 11, 1931, nor the resolution of December 29, 1931,
ever had or can now be given any force or effect.

It may be suggested that, nevertheless, the rates were
made effective by contract. But contracts of public officers
not entered into in the manner provided by mandatory stat
ute are void. Kneeland v. Furlong, 20 Wis. 438, 441; Neacy
V. Milwaukee, 171 Wis. 311, 321; White Construction Co. v.
Beloit, 178 Wis. 335; Wagner v. Mihvaukee, 196 Wis. 328.
And those dealing with public officers are bound to know
the limitations upon their authority, including the manner
in which they must exercise that authority. Clark v. Janes-
ville, 10 Wis. 136, 184; Schneider v. Menasha, 118 Wis. 298;
Hanrahan v. Janesville, 145 Wis. 457; Neacy v. Drew, 176
Wis. 348; Clas v. State, 196 Wis. 430. But the lack of au
thority may not be raised by those with whom the contract
is entered into in an unauthorized manner. Madison v.
A. S. Engineering Co., 118 Wis. 480, 511; Baumann v. West
Allis, 187 Wis. 506, 521, 522.

We come now to the second question: Did the legislature
in special session intend to enact the current rate for active
deposits, subject to change, or to require the board to fix an
active deposit rate, effective December 10, or to leave the
rate to contract pending a fixing by the state board?



582 Opinions of the Attorney General

The legislature joined the state moneys with all other
public moneys in the common term of "public deposits" and
under the common provisions of the new public deposits law.
It left intact the state board of deposits, just as it left intact,
in their proper places in the statutes, local governing boards.
It amended the interest provision of the state board of de
posits laws to make its language applicable to all public de
posits and to expressly provide for active and inactive ac
counts. The section had previously provided two and one-
half per cent until changed by the board, and this was re
tained, but as to inactive deposits only. The state was re
ceiving at that time one and one-half per cent on active de
posits and two per cent on inactive deposits. Those who
drafted the new law most likely had this information but it
is not likely that it was generally known by the members
of the legislature. Saying that any certain detail of intent
was actually in the minds of the individual members of the
legislature is at best a fiction. Legislation is not accom
plished that way; the mass of subjects and the great num
bers of bills make it impossible. Members of the legislature
necessarily and properly rely, as to many details of legisla
tion, upon members or others especially familiar with or
especially assigned to certain subjects and bills. The intent
of these is adopted by the membership as a whole when the
legislation is enacted, and becomes the intent of the legisla
ture. Certain necessary rules of procedure preclude the
taking of direct evidence of intent outside the legislative
record, but every court that goes beyond a literal construc
tion of the bare language of a statute goes into the intent
of those familiar with and actively participating in its en
actment.

So if the legislature intended to enact, for all active public
deposits, the current rate until changed by the state board
of deposits, did it intend to enact the rate for active deposits
that had been fixed and published in January, 1926, of two
per cent, or the rate actually in use although fixed by the
unpublished and therefore ineffective resolution of August,
1931, one and one-half per cent? I am of the opinion that
if the legislature intended to enact the current rate until
changed, it intended the rate actually in use. No one had
in mind that the August, 1931, resolution was ineffective.
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and any intention to apply the existing rate by enactment
referred to that actually being received.
The language of the act is;

"Interest shall be paid upon all public deposits at the rates
fixed by the board of deposits on deposits of moneys belong
ing to the state pursuant to section 14.45."

This is susceptible of a construction that the legislature
meant to enact the current rate, or that it meant to leave
the rate to be fixed by the board as of the date of the taking
effect of the law.

In amending sec. 14.45, the legislature took active deposits
out of the two and one-half per cent clause, but left that
provision as to inactive deposits. The usual construction of
the retention of this clause as to inactive deposits would be
that it was a mere continuation of the provision, and not a
new enactment of it. In Wisconsin Trust Co, v. Munday,
168 Wis. 31, 45, the court said:

"* * * The repetition of language in an amending
statute which provides that the original section shall be
'amended to read as follows,' does not repeal and re-enact
the repeated language, but the repeated part remains in
force as of the time of the original enactment, in the ab
sence of a clearly expressed legislative intent to the con
trary." (Italics ours.)

The main purpose of the new deposit law, which contains
these provisions and changes as to interest rates, was to
create a state deposit fund in lieu of the old bonding system,
and the thought was distinctly in mind that, in all instances
except those of personal bonds, the banks were being re
lieved of a bond cost on all public deposits other than state
deposits already operating under the 1925 law, sec. 14.44
(4), Stats. 1981, for a conditional state fund for state de
posits. The new act provided, sec. 34.06 (2), that the cost
of the new deposit fund should be paid by the depositors.
This, of course, would have a direct bearing upon the rate of
interest the banks could afford to and should pay upon pub
lic deposits.
The legislature was revamping the section, and definitely

left the two and one-half per cent clause applicable to inac
tive deposits, writing those words into the clause. Was this
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done merely to eliminate active deposits from the limita
tion? That could have been done by eliminating the clause
entirely. The clause was definitely retained, therefore, for
inactive deposits. Of what use, the board having a fixed
rate that would continue until the board acted again, unless
it was to presently establish a different rate until the board
did act? That has been the accepted construction, as I per
sonally know, by those who actively participated in the
drafting and enactment of the act, and this construction is
evidenced by the language of the board's resolution of De
cember 29. The courts not infrequently accept the assist
ance of construction by expressions of contemporaries of
legislation who were active in it or in a position to know
what was in the minds of the legislature — or constitutional
convention. This would seem a most valuable aid to arriv
ing at what was intended, when used with proper caution,
and it would seem stupid to reject it.

Of course, it must be borne in mind that, while the state
deposit fund law, sees. 34.03 to 34.07, did not applyto bonded
deposits, by virtue of sec. 34.025, the exception of that sec
tion does not extend to the fixing of two and one-half per
cent for inactive state deposits in amended sec. 14.45. That
weakens the force of the transfer of bond costs as a reason
for establishing anew a two and one-half per cent rate for
inactive state deposits in lieu of the two per cent being then
received by the state. But I think that was an oversight
of the legislature, and does not overcome the inferences to
be drawn from the general situation with which it was deal
ing, nor the very definite way in which it retained for inac
tive deposits the two and one-half per cent clause, a provi
sion that could never operate at all, even for a day, unless
it be interpreted as displacing the rate then in use. I think,
in view of the purpose of the law not to attempt to disturb
existing bonds, it would be doing no violence to, but would
be carrying out the legislative intent, to extend the excep
tion so as to except bonded state deposits from the two and
one-half per cent clause of amended sec. 14.45.

Altogether, I am of the opinion that the legislature in
tended to fix a rate of two and one-half per cent on inactive
deposits, until the state board of deposits should fix a differ-
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ent rate, and that that intention appears with sufficient
clarity to meet the rule of Wisconsin Trust Co. v. Munday,
supra. What did the legislature intend as to the rate on

active deposits?

Amended sec. 14.45 is silent. New sec. 34.04 says inter
est shall be paid at the rates fixed by the board of deposits
for state moneys. That would seem clearly to negative any
intention to permit an interim contract rate pending the fix
ing of a rate by the board. I do not believe the legislature
intended to leave a period with no established rate. It did
not when it first enacted the law in 1891, and in 1931 it

fixed a definite rate of two and one-half per cent for inactive
deposits, to continue until changed by the board. I believe
it entertained the same intent to establish a rate on active

deposits until changed by the board and adopted, as that
rate, the rate of one and one-half per cent actually in use at
the time of the legislation. We have not for this interpreta
tion the same acceptance by the members of the state board
of deposits, for their December 29 resolution seems to ac
cept the two and one-half per cent rate as equally applicable
to active deposits. It is obvious that that portion of their
construction was erroneous, and that active and inactive de

posits were definitely separately treated by the legislature,
and no source of any kind can be found for either a pre
existing or a legislative rate of two and one-half per cent
for active accounts. No force can be given to an obvious
practical misinterpretation, and the other factors and con
siderations I have referred to seem to me to point to the
conclusion that the legislature intended to enact for active

deposits the rate that was then fixed by the board of depos
its, and considered that rate to be the one named in the reso
lution of August 11 and actually in use when this legislation
was being considered and enacted.

The results of my conclusions are;

1. Ch. 1, Laws Special Session 1931, enacted for all un
bonded public deposits an interest rate of one and one-half
per cent on active accounts and two and one-half per cent on
inactive accounts, until changed by the state board of de

posits.
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2. The resolution of the state board of deposits of Decem
ber 29, 1931, purporting to fix a rate of two and one-half
per cent on active and inactive accounts, not having been
published, is of no force or effect.

3. The resolution of the state board of deposits of April 7,
purporting to fix a rate of two and one-half per cent on in
active accounts, one and one-half per cent on active accounts
of over $1500 average daily balance, and one per cent on ac
tive accounts of less than $1500 average daily balance, all
beginning April 1, 1932, is in force and effect from and af
ter the date of publication, April 9, 1932. See O'Connor v.
Fond du Lac, 109 Wis. 253, 260.

4. The rates in effect for unbonded deposits from Decem
ber 10, 1931, to April 10, 1932, were one and one-half per
cent on active accounts and two and one-half per cent on in
active accounts, and the rates in effect beginning April 10,
1932, are as named in the April 7 resolution of the board.
The conclusion that, contrary to its terms, the resolution

of April 7 did not change the rates beginning April 1, but
only from and after April 9, is based upon opinion that the
board has no power to fix the rates retroactively, that is, to
take effect at a date prior to the publication of the resolu
tion.

Perhaps the legislature could have so provided, and all
public depositories would then have accepted public deposits
knowing that the rate might be so changed. But it would re
quire rather inescapable expression, especially at a time
when the banking situation was not only unusually sensi
tive, but critical, to hold that a legislature, called in special
session to enact measures to relieve from the crisis and to
stabilize banking institutions and that enacted several meas
ures to that end, injected into the banking situation this new
and unusual element of uncertainty. It is conceivable that
the legislature might have sought to empower the board to
act upon known past conditions, rather than to speculate up
on future conditions, in a time of unusual uncertainties, but
such a construction is not permissable without clear expres
sion of the intent. The board may change the rates from
day to day, and I think the legislature considered that ade
quate to meet any unusual emergency that might arise.
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The provision of the resolution that the new rates shall be
in force "beginning April 1," is clearly a severable provi
sion, for it is obvious that the board wished them to go into
effect as soon as possible, and would have put them in force
from the time of publication in any event.
For your convenience, I append the following summary:

Rates:

Dec. 10 to April 9—Active, 1^^%
Inactive, 2i/^%

April 9—^Active above $1500, 11^%
Active below $1500, 1%
Inactive, 2^%

Reasons:

Rate must be published before it is in force.
Resolution of Aug. 11, making active rate 1^/^% was not

published and hence was of no effect.
Ch. 1, Special Session, adopted the rate of li/^ % on active

deposits actually in use, and 2^^ % on inactive deposits
expressly, until changed by the board.

Resolution of December 29, making both rates 21/2% was
not published and hence was of no effect.

Resolution of April 7, making rates of 1, ll^, and 2^%,
was published April 9, and effective from and after
that date.

The board has no power to make a rate retroactive,' but
that part of the April 7 resolution is severable.

FMW



588 Opinions of the Attorney General

School Districts — Tra-nsportatiori of School Children —
Under stated facts children are held to be entitled to benefits

of school transportation law under sec. 40.34, Stats.

June 3, 1932.

John Callahan, State Superintendent,

Department of Public Instruction.

I have your letter in which you submit a question predi
cated upon the following statement of facts:

"A question has arisen in determining distance between a
rural school and a home as to whether or not the children of
the home come under the benefits of the transportation law.
The county surveyor measured the distance from the school-
house door to the door of the home and found it to be 30.8
feet less than two miles, which would, under the provisions
of the statutes, exclude the children from transportation aid.
In the determination of said distance the surveyor followed
the private and public roads according to the red lines and
orange and green colored curves of the enclosed blue print.
In March, 1932 the farm home owner constructed a culvert
at the first curve of his private road and relaid that portion
of his road to lead over the culvert. Subsequent to the
change in the road the county surveyor again measured the
distance from home to school along the red line, using
square corners, and found it to be 23.9 feet over two miles.
"The school board maintains that the distance prior to

the construction of the culvert should govern. The home
owner maintains the last measurement is to govern the dis
position of the matter.
"Which of the routes measured by the surveyor shall be

considered the distance between home and school?"

It is the opinion of this department that under the stated

facts the children are entitled to the benefits of the school

transportation law under sec. 40.34, Wis. Stats.
Sec. 40.34 provides:

" (1) The school district meeting may authorize the board
to provide transportation for all the children of school age
residing in the district. The board of every consolidated
school district shall provide transportation to and from
school for all school children residing in the district and
over one mile from the schoolhouse. The board shall pro
vide transportation to and from school for all school chil-
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dren residing in the district and over two miles from the
schoolhouse, in case of a common school and three miles in
case of a union high school. And if it fails to provide such
transportation the parents may provide suitable transporta
tion for their children, and shall be paid therefor by the dis
trict, at the rate of thirty cents per day for the first child,
twenty cents per day for the second child, and ten cents per
day for each child in excess of two in the family; provided,
the child shall have attended not less than one hundred and
twenty days during the school year unless prevented by ab
sence from the district; provided further, that any child re
siding more than four miles from the school of his district
may attend the school of another district, in which case the
home district shall pay the tuition of such child. The dis
trict shall be entitled to state aid on account of such trans
portation at the rate of ten cents per day for each child
transported."

Sec. 40.01 provides in part:

((:!: H: H:

"The distance between a pupil's home and school, or be
tween two schools, shall be measured from building to build
ing, along the usually traveled route."

It is our opinion that under sees. 40.01 and 40.34 the dis
tance between the school building and the farm home is to
be measured along the usually traveled route which, in this
case, is along the route as now established by relocation of
the private road on the land of the farmer. The state su
perintendent has no control over the change or relocation of
a private road and unless the action of the farmer in this
case in changing and thereby lengthening the private road
is palpably fraudulent and taken solely for the purpose of
coming within the purview of the school transportation law,
the distance between the school building and the farm home
must be taken over the new route. You are therefore ad
vised that in this particular case the distance between the
schoolhouse and the farm home is to be measured along the

relocated private road if that is now the usually traveled
route. If the distance from building to building is then
found to be more than two miles, the children come within
the terms of the school transportation law (sec. 40.34) and
are entitled to the benefits thereof.
HHN
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Architects — Architectural services performed by co
partner or by responsible officer of corporation may be in
cluded as experience in designing and construction of build
ings for others, under sec. 101.31, subsec. (5) (a) 4, Stats.

June 3, 1932.
Arthur Peabody, Secretary,

Board of Architects and Civil Engineers.

You refer to the so-called "grandfather clause," sec.
101.31, subsec. (5), par. (a), subd. 4, Stats., which provides
for the registration of any person who has been engaged in
the designing and construction of buildings for others for a
period of five years or more, under certain further restric
tions there stated.

You also refer to sec. 101.31 (6), Stats., which provides:

"A firm, or a copartnership, or a corporation, or a joint
stock association may engage in the practice of architecture
or civil engineering in this state only provided such practice
is carried on under the responsible direction of one or more
registered architects or civil engineers. * *"

In the light of these provisions you inquire whether a per
son who has been engaged in designing and supervising the
construction of buildings as a partner in a copartnership, or
as an officer or employee of a corporation, can meet this re
quirement when the contractual relationship existed be
tween the copartnership and the corporation and the owner
or owners for whom buildings were constructed or designed.
In other words, your inquiry is whether practice under such
circumstances constitutes architectural work for others,
within the meaning of the statute.
In an opinion rendered to your board on January 29,1932,

XXI Op. Atty. Gen. 95, it was held that this language does
not include a case where an individual designs or constructs
buildings in the employ of another where the individual is
not the contracting party having full authority with respect
thereto.

With respect to a copartnership, each member thereof
must assume full responsibility for the acts of the copart
nership. There is, therefore, in such a situation, full com
pliance with the conditions indicated in that opinion.
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The same would also be true in the case of a closed cor

poration where the stockholders are confined to a very lim
ited number, and where the losses or gains of the corpora
tion are, to a substantial degree, the losses or gains of such
responsible individuals. This relationship would also ob
tain where the person applying for a license had been en
gaged as president or manager of a corporation, perform
ing architectural services as such officer, directly supervis
ing and assuming responsibility for the architectural serv
ices rendered by the corporation. While, in the instances
last cited, with respect to corporations, the contractual re
lationship is technically between the corporations and the
owner for whom the buildings are designed or constructed,

there is, in essence, that responsibility for the architectural
service which substantially, if not literally, complies with
the parent intent of the statute. It would not follow, how
ever, that a mere employee, having no responsibility for the
management of the corporation, could qualify.
In construing this statute it should be remembered that

the board is not precluded from inquiring into the qualifica
tions of applicants under the "grandfather clause," as was
indicated in the former opinion above cited. Moreover, the
burden is upon the applicant to show that his services, as a
member of a copartnership or as a responsible officer of a
corporation, were such as to qualify him to practice archi
tecture.

The intent of the legislature was apparently to authorize
the continued practice of persons who, at the time of the
passage of the law, had been engaged for five years in the
responsible practice of architecture. The language of sec.
101.31 (6), Stats., above quoted, recognizes the practice of
architecture through the medium of a copartnership, cor
poration or joint stock association and tends to affirm the
interpretation indicated above.
SB
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Automobiles — Registration — Busses equipped with
rubber tires not traveling on stationary rails and propelled
by electric power transmitted through double trolley operat
ed on overhead wires are motor vehicles subject to registra
tion under provisions of sec. 85.01, subsec. (4), par. (d),

Stats.

June 4, 1932.

Theo. Dammann,
Secretary of State.

In your recent letter you submit the following statement
of facts as a basis for an official opinion:

"The Wisconsin Gas and Electric Company of Kenosha
has replaced its street cars with a fleet of busses.
"These busses are propelled by electric power transmitted

through a double trolley operating on overhead wires.
Equipped with rubber tires, they travel on public streets
wired for their operation and can be maneuvered from the
center of the street to the curb, the radius of operation be
ing limited only by the length of the trolley poles.
"For your further information we submit photographs

showing them in actual operation and would be pleased to
have you advise whether or not in your opinion such vehi
cles are subject to registration under the provisions of par.
(d), subsec. (4), sec. 85.01, Stats., the same as any other
motor bus."

It is the opinion of this department that the fleet of busses
operated by the Wisconsin Gas and Electric Company which
are propelled by electric power transmitted through a dou
ble trolley operating on overhead wires and which are
equipped with rubber tires so that they can travel on all
parts of the public streets, are subject to registration under
the provisions of par. (d), subsec. (4), sec. 85.01, Wis.
Stats.

Par. (d), subsec. (4), sec. 85.01, provides:

Foi the registration of each passenger carrying automo
bile, motor bus^ or other motor vehicle, having a passenger
carrying capacity of more than seven persons, customarily
engaged m carrying passengers for hire, a fee equal to three
times the fee specified in paragraph (c) of this subsection
tor a motor truck of the same gross weight. The gross
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weight in tons of the passenger carrying motor vehicles
specified in this paragraph shall be in every case determined
by adding together the weight of pounds of the vehicle when
equipped ready to carry passengers and the total passenger
weight capacity in pounds divided by two thousand. The
total passenger weight capacity in pounds shall be deter
mined by dividing the total length of seating space therein
or thereon, including the driver's seat, by twenty inches and
multiplying this result by one hundred and fifty."

Sec. 85.10 contains certain definitions, which, though not
applicable to sec. 85.01, are indicative of the intent of the
legislature when the words and phrases defined therein are
used in sec. 85.01. Sec. 85.10 provides:

"(1) Vehicle. Every device in, upon or by which any
person or property is or may be transported or drawn upon
a public highway, excepting vehicles used exclusively upon
stationary rails or tracks.
"(2) Motor vehicle. Every vehicle as herein defined

which is self propelled.
<<« if «

"(9) Streetcar. Every vehicle traveling exclusively on
rails other than cars or trains propelled or moved by gas or
steam.

Huddy in his Cyclopedia of Automobile Law, Vol. 1, p.
141, defines a motor vehicle as a form of self propelling vehi
cle. In Funk & Wagnalls New Standard Dictionary, a
street car is defined as "a passenger-car that runs on rails

laid on the surface of streets."

It would seem that in view of the foregoing definitions
the crucial inquiry here is whether or not the busses pro
pelled by electric power and equipped with rubber tires, not
traveling on stationary rails, are motor vehicles within the
purview of sec. 85.01 (4).

Although it is not entirely clear that the legislature in
tended to include these busses under the provisions of sec.
85.01 (4) (d), and subject them to regulation, we feel that
the secretary of state should resolve all doubts in favor of
registration and you are, therefore, advised that such vehi

cles are subject to registration under the provisions of sec.
85.01 (4) (d), the same as any other motor bus.
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It is certain that these busses are not street cars under

the statutory definition or under the definitions found in the
lexicons, and while it might be argued that these busses are
not self propelled because they receive the power required to
operate them from overhead wires, we feel that inasmuch as
they contain within themselves the motors which are the di
rect means of propelling the busses, they are motor vehicles
within the commonly accepted definition of that term, and
come within the purview of sec. 85.01 (4) (d). In defining
motor vehicles in sec. 85.10, the legislature apparently
wished to distinguish between horse-drawn vehicles and

vehicles not so drawn or propelled, or between the motor
vehicle and the trailer or vehicle drawn by a motor vehicle.
HHN

Education — Vocational Education — Under sec. 41.15,
subsec. (7), Stats., local board of vocational education may
rent for any lawful purpose any part of its buildings or
grounds not presently needed for school purposes.

June 7, 1932.

Geo. p. Hambrecht, Director,
Board of Vocational Educatiofi.

In your letter you request the opinion of this department
on the question whether or not a local board of vocational

education may rent, for various religious services and the
like, any part of its buildings or grounds not at present
needed for school purposes.

Subsec. (7), sec. 41.15, Stats., provides:

"The board may purchase machinery, tools and supplies,
and purchase or lease suitable grounds or buildings for the
use of such schools; rent to others any portion of such build
ings and grounds not presently needed for school purposes;
and erect, improve or enlarge buildings for the use of said
schools. Existing school buildings and equipment shall be
used as far as practicable. All conveyances, leases and con
tracts shall be in the name of the municipality."
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It is the opinion of this department that a local board of
education has authority under the provisions of subsec. (7),
sec. 41.15, Stats., to rent to others for any lawful purpose
any portion of the buildings or grounds of the vocational
school not presently needed for school purposes. See X Op.
Atty. Gen. 942 and XVIII Op. Atty. Gen. pp. 323, 326.
With reference to the suggestion that a lease of the voca

tional school building for religious services might not be
warranted, we might state that we find nothing either in the
expression or policy of the statutes or constitution to pre
vent a local board of vocational education from leasing a
part of the vocational school building or grounds to others
for the purpose of holding religious meetings. Sec. 3, art.
X, Wisconsin constitution, prohibiting sectarian instruction
in the public schools, and sec. 18, art. I, constitution, relat
ing to freedom of worship, are not applicable. Sixite ex rel.
Atwood V. Johnson, (1919) 170 Wis. 251, 176 N. W. 224;
State ex rel. Conway v. District Board, (1916) 162 Wis. 482,
156 N. W. 477, L. R. A. 1917D 399; Dorner v. School Dis
trict, (1908) 137 Wis. 147, 118 N. W. 35.
We think that the affirmative grant of powers above men

tioned, fully and reasonably construed, is sufficient to au
thorize a local board of vocational education to lease to oth

ers for any lawful purpose any part of the vocational school
building or grounds not presently needed for school pur
poses.

HHN
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Bridges and Highways — State Higlmays — Sec. 83.14,
Stats., applies to construction of new road where same has
been designated as portion of system of prospective state
highways.

June 7, 1932.

Edward T. Vinopal, Jr.,
District Attorney,

Mauston, Wisconsin.

You inquire whether the county aid contemplated by sec.
83.14, Stats., must be provided by the county where the im
provement undertaken by the town is the construction of an
entirely new road.

This section applies only to portions of the system of
prospective state highways. If the road in question has
been designated according to law as a prospective state
highway, the town may vote a tax for the improvement
thereof under this section, and, upon petition to the county
board by the town, it becomes the duty of the county board
under the provisions of sec. 83.14 (8), Stats., to appropriate
for the improvement a sum equal to or greater than the
amount voted therefor by the town.
SB

Indigent, Insane, etc. — Relief Fmids — County may not
require needy person, as condition of relief, to contract to
reimburse county and to convey present and future property
as security therefor.

June 8, 1932.
Industrial Commission.

You ask opinion upon the authority of poor relief officials
to require applicants for relief to sign an agreement to re
imburse the municipality or county with interest for sums
advanced for such relief and to assign or convey all property
which the- applicant now owns or which he may hereafter
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acquire as collateral to said agreement and to expressly
waive all homestead or exemption rights.

The statutory requirement of ch. 49 that towns, villages
and cities (and counties when the county system is adopted)
relieve and support all poor and indigent persons lawfully
settled therein (or, under different provisions, transients),
is mandatory, and the duty prescribed may be enforced by
an action. Meyer v. Town of Prairie du Chien, 9 Wis. 233.

A person is within this requirement when he has not the

means or credit presently available with which to secure all
of the necessities of life, and the ownership of property up
on which funds cannot be presently raised does not bar the
right to relief, but goes only to the question of reimburse

ment of the municipality. Elkey v. Seymour, 169 Wis. 223.
By ch. 187, Laws 1931, sec. 49.01 was amended to provide:

*'* * * The ownership of a home or an equity therein
shall not bar the granting of relief, in the discretion of the
authorities in charge of such relief, to any person who by
reason of unemployment or sickness stands in need of such
relief."

Under a common rule of statutory construction, expressio

unius est exclusio alterius, the amendment might easily be
interpreted as narrowing the statute, rather than broaden
ing it. Under a narrowed interpretation, one owning a
home but not unemployed or not sick would not be entitled
to relief, even though in most dire need and even though
the home could not be presently used to raise means or cred
it to supply necessities. Likewise, under narrow interpre
tation, the ownership of any property might bar relief, con
trary to the rule laid down in the Elky case cited above.
But it is not believed that the legislative intent was to

narrow the statute. On the contrary, keeping in mind the
background of 1931 legislation, the business depression, a
vast amount of unemployment, reduced income, and the in
numerable bills introduced in the legislature for the relief
of those affected by unemployment and reduced income, it
seems more reasonable to conclude that the legislature in
tended to broaden the statute, so that one need not mortgage

his home if unemployed or sick, in the discretion of the
authorities.
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This is the only discretionary power of poor relief officials
aside from such discretion as may rest in an honest judg

ment in determining the fact of need. The statute provides,
however, that the ownership of a home shall not bar relief
"in the discretion of the authorities." There is then a man
datory statute combined with a discretionary power. The
courts have refused to interfere with a public officer in the
discharge of a discretionary duty. State ex rel. Gericke v.
Mayor, etc., 99 Wis. 322. The discretion so dealt with, how
ever, is an absolute discretion. In State ex rel. Gill v. Cow-
mon Council, 9 Wis. 254, the discretionary power discussed
was the removal of a school officer for "due cause." The

court held that "due cause" was a limit on the discretion,

and that it could and would interfere in such an instance.

Sec. 49.10 is a similar instance, in that there is a mandatory
duty to relieve the poor, except that for "due cause" the
duty may be avoided. The discretion granted is merely one
of determining the fact of whether or not, by reason of the
ownership of a home, the person is not in need of relief. In
other words, the need of relief is a question of fact to be
decided, and is the limit of the discretion. The coui-ts will
review the finding of facts. State ex. rel. Gill, supra.

Sec. 49.10 provides:

"If any person at the time of receiving any relief, support
or maintenance at public charge, under this chapter or as an
inmate of any state or municipal institution, or at any time
thereafter, is the owner of property, the authorities charged
with the care of the poor of the municipality, or the board
in charge of the institution, chargeable with such relief,
support or maintenance may sue for and collect the value of
the same against such person and against his estate. In
any such action or proceeding the statutes of limitation shall
not be pleaded in defense; but the court may, in its dis
cretion, refuse to render judgment or allow the claim in
favor of the claimant in any case where a parent, wife or
child is dependent on such property for future support. The
records kept by the state or municipality for the purpose of
showing the names and the value of the relief, support, or
maintenance furnished shall be prima facie evidence."

Until its amendment by ch. 118, Laws 1925, inserting the
phrase "or at any time thereafter," sec. 49.10 did not permit
recovery from after acquired property. Guardianship of
Decker, 181 Wis. 484. Since the amendment, however, the
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right to recover includes after acquired property. The
right to recover being without limitation preserving the
statutory exemption from execution, no such exemptions
may be pleaded in bar of a suit for reimbursement for poor
relief. Johnson v. Door County, 158 Wis. 10.
I am of the opinion that the poor relief officials may not

require the agreement above described for the reason that
the rights and liabilities, of the municipality or county on
the one hand and the needy person on the other, are fixed by
statute and may not be subtracted from or added to by the
officials, — particularly the needy person cannot be required
to contract away the discretion of the court to preserve his
property for the reason that he has dependents, as provided
in sec. 49.10.

I am further of the opinion that such an agreement, en
tered into under the duress of necessity and the refusal to
provide for that necessity without the agreement, would be
unenforceable.

I am aware of the opinion of May 26,1931, XX Op. Atty.
Gen. 834, in which a requirement of a poor commissioner
that the needy person turn over to the county his automobile
as security for the relief cost was said to be "a regulation
not inconsistent with law." No reasons were given for the
statement, and I think a correct statement of the law as to
such a case is that if the automobile can be used to secure

present means, the person is not entitled to relief until such
means are exhausted, and that if it cannot be so used, the
person is entitled to relief and the authorities must proceed
to subject the automobile to reimburse under sec. 49.10, and
cannot require its pledging as a condition of relief.

It must not be understood, however, that the poor relief
officials have no discretion to permit the retention of some
property by the needy person when its immediate use to
provide present means of support would result in increasing
the burden of relief, as where it is used to provide shelter
or to produce some, though inadequate, income, or where the
sacrifice in value would be such as to result in a greater

measure of relief being necessary. A rule of reason must
guide in these matters, subject, however, to the limitations
of the statutes.

FMW
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Appropriatioyis and Expenditures — Legislature — Emer
gency Appropriations — Legislative committee created
"to study cut-over land and tax delinquency problem in
northern Wisconsin" may include other parts of state and
other related problems if deemed "expedient."
Emergency board has no power to enlarge powers of

committee, but may supplement appropriation if it is insuffi
cient.

June 8, 1932.

Special Legislative Committee.

Attention Arthur F. Stofen, Clerk and Reporter.

The questions which you have submitted with reference
to the special legislative committee on northern Wisconsin
problems, created by Joint Resolution No. 28, S., 1931, fol
low with the answers.

" (1) Since this committee began functioning the question
of tax delinquency on city real estate, agi'iculture and non-
agricultural land (this latter class being subject to further
classification in different sections, i. e., cut-over, drainage,
swamp, etc.) has arisen in every county of the state and
many inquiries have been made as to whether this body will
present to the legislature a complete picture of the entire
state in this respect. It is felt that a report containing
authentic figures of the situation 10 years ago; 5 years ago;
then 3, 2 and the present year, after tax sale, for every
county in the state, will be the most enlightening that has
ever been gathered. Is it your opinion that the committee
can do so under the powers it now has ?"

The committee was "created * ^ to study the cut-
over land and tax delinquency problem in northern Wiscon
sin." The words "northern Wisconsin" are used consistent
ly throughout the resolution and in the act appropriating
funds to the committee. Ch. 398, Laws 1931. The func
tions and powers of the committee are limited to the prob
lems in northern Wisconsin. Therefore, the proposal in
question (1) would not be within the powers or duties of
the committee unless such study was deemed expedient by
the committee in connection with the problems of northern
Wisconsin, in which case the following language of the joint
resolution would allow the inquiry:
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"That the specific mention of any line of inquiry herein
shall not in any way limit the field of investigation which
said committee is empowered to enter upon and which it
shall deem expedient in connect with the subject matter as
signed to it for consideration."

"(2) If not, can the emergency board enlarge its func
tions to include all counties in the state?"

The emergency board would not have power to enlarge
the functions of the committee. The emergency board is
given power only to deal with appropriations. See sees.
14.71, 20.74, Stats., and ch. 30, Laws Special Session 1931.

"(3) In the event either of the above is answered in the
affirmative, can the emergency board supplement the com
mittee's appropriation to the extent that the broadened
scope would require?"

Sec. 20.74, Stats., would apply. Under this statute, if the
appropriation made to the committee proved "insufficient
because of unforeseen emergencies" or "insufficient to ac
complish the purposes for which made" the emergency
board could supplement the committee's appropriation if the
board deemed it advisable.

" (4) If all questions should be answered in the negative,
to what counties should the committee's activities be limit
ed?"

Since the legislature has failed in the resolution to define
"northern Wisconsin," the committee must use its judgment
in determining what counties are in "northern Wisconsin,
construing the words "according to the common approved
usage of the language." Sec. 370.01, Stats.
FMW



602 Opinions of the Attorney General

Counties — County Board — County Board Meetings —
County Salaries — County board may at adjourned annual
meeting or special meeting held on May 10 fix salaries to be
paid to elective county officers to be elected during year in
which such action is taken.

June 9, 1932.

James L. McGinnis,

District Attorney,
Amery, Wisconsin.

Your letter is quoted, in part, as follows:

"Since 1925 the salaries in this county of the register of
deeds, county clerk, treasurer, sheriff, clerk of courts and
district attorney have been fifteen hundred dollars per an
num.

"At the November 1931 session of the county board, in
the report of the committees on communications, the follow
ing appears: 'We recommend, however, that a semi-annual
session of this county board to be held on the second Tues
day of May 1932 by calling a special session on that date
'  "" It was moved and seconded to adopt the above
recommendation and such motion was carried. Pursuant to
such report and such resolution the county clerk sent out to
the members of the board the calls and a majority of the
members made a written request of the clerk to call a meet
ing on May 10. Pursuant to such request, and in compli
ance with section 59.04, the clerk mailed to each member of
the board notices of the time and place of such meeting. At
said meeting a committee was appointed to go into the mat
ter of salaries and the committee reported back to the board
recommending that the salaries of the above officers be re
duced and it was moved, seconded and carried to adopt such
report."

Upon the basis of the above facts, you propound the fol
lowing questions:

"1. Was the meeting held on May 10,1932, a special meet
ing or an adjourned session of tlie annual meeting?
"2. Can the salaries of county officers, to be elected in

November, 1932, be set at a special meeting in May 1932?
"3. Was the action taken by the county board of Polk

county, Wisconsin, legal or otherwise?"
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In Hull V. Winnebago County, 54 Wis. 291, the court defin
itely holds that the salary of the county treasurer to be
elected in" the year following: the November in which the
annual meeting is begun, may be fixed at an adjourned an
nual meeting as late as the 12th day of March next follow
ing. In this opinion the court uses the following language,
pp. 293-294:

*  * That intent obviously was to give the county

boards the power to determine the amount of salaries of
county officers. It is quite clear that the statute contem
plates that the power shall be exercised at a period remote
from the time when such officers were to be chosen, in order
to prevent the influence of partisan bias or personal feeling
on the part of members of the board in fixing the salary.
And, furthermore, it was probably deemed desirable that
candidates for office should know precisely what compensa
tion was attached to the office. Hence the statute provided
that the board should fix, at its annual meeting, the amount
of annual salary which each county officer should receive.
$  « Sit*t

The court then points out that at the time when this
opinion was written there were two regular meetings of the
county board, one in November and one in July and that the
legislature merely intended to designate the November meet
ing as distinguished from the July meeting. The court then
goes on to say, pp. 294-295:

*  ♦ And hence the board was required to fix the

salary some time during the November session. This it did
do in the present case. The annual meeting was continued
by regular adjournments to March, when action was taken
and the salary fixed.
"But it is further insisted by plaintiff's counsel, that, even

if the board had power to change the salary at any time dur
ing its annual session, such change could not apply to an
officer elected the same calendar year. It is said that the
words 'ensuing year' in the sentence have reference to the
officer to be elected, and mean one who is chosen the next
year after the salary is fixed. We must presume the legis
lature enacted the statute in view of the notorious fact that
the entire business of county boards was usually completed,
in a few weeks; generally before the close of the year. This
accounts for the language used in the statute. But if for
any reason the annual session was continued until after the
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first of January, the board might change the salary at an ad
journed meeting, and have the change apply to officers cho
sen at the following fall election. We do not think this
construction does violence to the statute. At one time the
board had power to fix the salary of the county treasurer
after his election and before the commencement of his term
of office. Chapter 220, Laws of 1863. The plaintiff, long
before his election, had full notice what his salary was to be.
He accepted the position with full knowledge on his part of
what compensation was attached to the office, and no wrong
has been done him. And we fully agree with the counsel
for the county that the spirit of the statute was complied
with by the board when it changed the salary in March."

Again, in State ex rel. Banks v. McClure, et al., 91 Wis.
313, the court says, p. 315:

"It is very apparent by the terms of sec. 694, R. S., that
the legislature intended to make a harmonious general law,
by which the salaries of all salaried county officers should
be fixed before their election, doubtless for the purpose of
removing from the question personal and political feelings,
and of informing a candidate for office what the salary of
that office was to be. Hull v. Winnebago Co. 54 Wis. 291.
It is equally apparent that both of these objects are desira
ble objects. "= *

The supreme court, however, has recently held in Apple-
ton V. Outagamie Co., 197 Wis. 4, that a statute specifying
that a certain act shall be done at the annual meeting is di
rectory only, using language substantially similar to that
used in State ex ret. Cothren v. Lean, 9 Wis. 279, from
which the following is quoted, p. 292:

"For we understand the doctrine concerning directory
statutes to be this: That where there is no substantial rea
son why the thing to be done might not as well be done after
the time prescribed as before — no presumption that by al
lowing it to be so done, it may work an injury or wrong
nothing in the act itself, or in other acts relating to the same
subject matter, indicating that the legislature did not intend
that it should rather be done, after the time prescribed, than
not to be done at all; there the courts assume that the intent
.was, that if not done within the time prescribed, it might be
done afterwards. But, when any of these reasons inter
vene, there the limit is established. * * *"
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In view of these decisions it becomes evident that the lan

guage of section 59.15, subsec. (1), Stats., specifying that
the salaries of elective officials shall be fixed at the annual
meeting, is directory only and that such salaries may be
fixed at an adjourned annual meeting or a special meeting
within reasonable limits. Having in mind the language of
the case of Hull v. Winnebago Co., above quoted, it would
seem that a definite time limit, after which the salary of
such elective officials cannot be fixed, would be the date fixed
by statute for the beginning of the circulation of nomination
papers. At that date, the legally recognized campaign for
office starts. That date is fixed at June 10, for the present
year, by sees. 5.05 (4) and 5.26 (6).

It is no doubt true that candidates for office normally be
gin their activities prior to the actual circulation of nomina
tion papers. Obviously, if they begin the circulation on the
date fixed, they must have arranged to procure such nomina
tion papers prior to that date, and possibly made other prep
arations for the campaign. There might be reasons which
would appeal to the courts for holding that the time limit
for fixing salaries would be a limited time before the date
for the circulation of nomination papers.

However, inasmuch as the special session held in your
county at which the salaries were fixed was held on May 10,
it is clear that the action taken was within the power of the
county board and valid.
In view of the above discussion, it becomes unnecessary to

decide whether the meeting held on May 10, 1932, was an
adjourned annual meeting or a special meeting since in ei
ther event tlie action taken was, in the opinion of this de
partment, lawful and valid.
SB
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Fish and Game — Conservation Commission Rules —
Trap Nets — Authority of conservation commission to adopt
rules and regulations is confined to administration of pow
ers specifically conferred upon commission and to enforce
ment of statutes. Conservation commission is given no
power to regulate generally to conserve fish and game.
Oh. 286, Laws 1931, gave commission power only as to

trap nets in Lake Michigan and Green Bay, including prox
imity and priority of pound nets, and so long as order pro
hibiting trap nets is in force, it has no further power under
that chapter except to enforce its order.

Definition of "trap nets" in that chapter may include oth
er than nets commonly known as such, and may include any
net top or any part of which is closed, and so may include
so-called "long tunnel pound net."

Order of commission regulating depth of water in which
pound nets may be used, distance apart of such nets, num
ber and length of leaders, etc., is unauthorized.

June 10, 1932.

Paul D. Kelleter, Conservation Director,
Conservation Department.

You ask opinion upon the validity of a regulation of the
conservation commission as follows:

"Whereas due examination and investigation have been
made, and
"Whereas the conservation commission of Wisconsin

does hereby find and determine that it is reasonably neces
sary, in order to secure the perpetuation of fish and the
maintenance of an adequate supply thereof;
"It is therefore ordered under section 23.09, and more

particularly subsection (7), that the following regulations
be put in effect:
"Until otherwise ordered pound nets with one tunnel

wholly within the pot and one pot to each net may be used
or set in the waters of Lake Michigan north of the south
line of Door county at a water depth not to exceed forty
(40) feet.

^ *'In waters of north Green Bay in Door county the same
kind of nets and of the same description may be set at a
water depth of not more than fifty (50) feet. Such nets
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to be set not closer to each other than one-half mile laterally
and at intervals of not less than 100 feet from each other
lengthwise. No such nets shall be set with more than one
leader and no leader shall exceed 50 rods in length.
"This order or regulation also to be applicable to any drop

net or similar entrapping net as far as depth, tunnel and
pot are concerned.
"It is further ordered that after due publication of same

has been made in the press of the Door County News, the
Door County Advocate, and the Green Bay Press Gazette,
newspapers of wide circulation in the territory to be affect
ed, this order shall go into effect on May 20, 1932.
"This order was made at a meeting duly called and held

by the state conservation commission of Wisconsin in the
city of Fond du Lac, Wisconsin, this 29th day of April,
1932."

Sec. 23.09 (7), referred to in the foregoing order or regu
lation as the source of the commission's authority, reads:

"The commission is hereby authorized to make such rules
and regulations, inaugurate such studies, investigations and
surveys, and est^lish such services as they may deem neces
sary to carry out the provisions and purposes of this act,
and any violation of any provisions of this act, or of any
rules or regulation promulgated by the commission, shall
constitute a misdemeanor and be punished as hereinafter
provided. * * *"

This subsection was part of the conservation commission
act of 1927, ch. 426, as also were the following:

Sec. 23.09 (7) (a) "To close seasons in cases of urgent
emergency on any species of game or fish in any specified
locality or localities, when it shall find after investigation
and public hearing, that such action is reasonably necessary
to secure the perpetuation of any species of game or fish,
and the maintenance of an adequate supply thereof. The
statutes governing such subjects shall continue in full force
and effect, except as further restricted and limited by the
rules and regulations promulgated by the commission as
herein provided."

Sec. 23.09 (7) (b) and (c), giving the commission au
thority to designate game and fish refuges to perpetuate, re
plenish and maintain an adequate supply.

Sec. 23.09 (7) (i) and (j), giving the commission author
ity to regulate camp fires and the burning of slashings, etc.
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Sec. 23.09 (9), providing for three weeks' publication of
all rules and regulations.

Sec. 23.09 (10) "This section shall not be construed as
authorizing the commission to change any penalty for vio
lating any game law or regulation, or change the amount of
any license established by the legislature, or to extend any
open season or bag limit on migratory birds prescribed by
federal law or regulations, or to contract any indebtedness
or obligation beyond the appropriations made by the legis
lature."

Sec. 23.09 (11) "Any person violating any rule or regu
lation of the state conservation commission shall be pun
ished by a fine of not less than twenty-five dollars nor more
than one hundred dollars or by imprisonment in the county
jail for not exceeding six months, or by both such fine and
imprisonment."

Sec. 23.09 (13) (e) "The existing rules, orders and reg
ulations of the conservation commission hereby abolished
shall continue to be the standards, orders and regulations of
the conservation commission created herein, until changed
or modified by said commission."

Other similar provisions of the statutes are:

Sec. 23.11 (1), providing that the "commission is granted
such further powers as may be necessary or convenient to
enable it to exercise the functions and perform the duties
required of it by this chapter and by other provisions of
law."

Sec. 23.12 "Said commission may make and establish
such rules and by-laws, not inconsistent with law, as it may
deem useful to itself and its subordinates in the conduct of
the business entrusted to it."

Sec. 29.175, giving the commission authority to designate
"an open season for any variety of upland birds, *
when the supply of such birds warrants an open season."

Sec. 29.26 (2), giving the commission authority "to pro
hibit fishing in any waters in which trout fry have been
planted * *

Sec. 29.28 (2n) "If the conservation commission, after
hearings and investigations, shall find that the emergency
referred to in subsection (2m) still exists or that ice fishing
may be permitted without endangering the fish supply, it
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may extend the provisions of subsection (2m) as to any
waters therein named for such periods as it may designate."

Sec. 29.38 (2), authorizing the commission to prescribe
areas from which mussels may not be taken.

Rules and regulations of administration commissions
must, of course, be within the authority conferred by the
legislature. State ex rel, Woyln v. A. N, R. R. Co., 81 Fla.
388, 397, 88 So. 310; Morrill v. Jones, 106 U. S. 466. Ad
ministrative officials have implied authority to make rules
and regulations "consistent with and supplementary to the
statutes under which they act." Kasik v. Janssen, 158 Wis.
606, 610. But clear provision is required to constitute a
violation of an administrative regulation a criminal offense.
United States v. Enton, 144 U. S. 677,12 Sup. Ct. 764. The
power to make rules and regulations would have been im
plied, therefore, without the express authority of sec. 23.09
(7), but the making of their violation a criminal offense,
the prescribing of the penalty, and also the prescribing of a
method of promulgation, furnishes abundant explanation of
the express provision, aside from the quite general practice
in the creation of administrative departments.

Statutes delegating powers to public officers must, as a
rule, be strictly construed (Diederick v. Rose, 228 111. 610,
81, N. E. 1140), although, of course, a rule of more liberal
construction may be required by the dominant purpose of
the entire statute. The same rule and qualifications applies
to a penal statute, and sees. 23.09 (7) and (11) make viola
tion of any rule or regulation of the commission punishable.

The purpose of the 1927 act was declared by the first sub
section of sec. 23.09, as follows:

"The purpose of this section is to provide an adequate and
flexible system for the protection, development and use of
forests, fish and game, lakes, streams, plant life, flowers and
other outdoor resources in the state of Wisconsin."

The "flexible system" undoubtedly refers to the provisions
of sec. 23.09 (7) (a) and similar powers of the commission.
The "rules and regulations" referred to in sec. 23.09 (7)
undoubtedly refers to rules and regulations under subdivi
sion (a), where.the term is used, and under similar powers
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of the conunission. The legislature has prescribed fish and
game regulations with a wealth of detail, and this circum
stance, together with the prescribing of various specific
powers in the commission, such as above enumerated, and
the complete absence of the expression of any general power
on the part of the commission to act for the preservation of
fish and game, indicates conclusively that the commission
has no general power to adopt rules and regulations chang
ing statute provisions or making new restrictive provisions,
but may adopt rules and regulations only where the legis
lature has granted it specific power or in aid of the adminis
tration and enforcement of the statutes.

I am convinced that the limitations of sec. 23.09 (10) are
purely ex industvia and do not set the boundaries of the
commission's powers so as to include all power not therein
prohibited. Limitations cannot ordinarily serve to confer
power, although they may at times be aids to interpretation
of the conferring clause.

By sec. 29.88 (7) (c) pound nets with a mesh of not more
than two inches in the pound are authorized in Lake Michi
gan and the northern part of Green Bay. The commission
is not given authority to change or restrict this statute un
less that authority be found in sec. 29.88 (18), which reads
as follows:

" (a) No person shall fish with a trap net in Green Bay
or Lake Michigan or have one in his possession without per
mit from the conservation commission unless he shall have
obtained a permit from the conservation commission. Such
permit shall only be denied after the commission has exer
cised the powers granted to it in paragraph (b).
"(b) The conservation commission, in co-operation with

state and federal agencies, shall promptly investigate the
feasibility of allowing the use of trap nets, the type of such
nets which may be used without endangering the fish sup
ply, the conditions under which they may safely be used, the
distance between trap nets, the proximity and priority of
pound nets, the manner and use of the nets and the size of
the mesh. The conservation commission, after a public
hearing, may issue permits allowing the use of such nets un
der such conditions as it shall specify.
"(c) 'Trap nets' as used in this chapter means and in

cludes a net held in place by anchors instead of by fixed
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stakes and whose pot or crib is square or rectangular in
shape and the top of which is partially or entirely closed:
however, the subsection shall apply to such nets, whether
anchored or held by stakes.

u  On February 1, 1933, the conservation commissionshall submit to the 1933 legislature a written report of what
It has done in complying with the provisions of this subsec
tion.

This subsection was enacted by ch. 286, Laws 1931, under
the title, "relating to the use of trap nets in Green Bay and
Lake Michigan." The terms, "such nets," "the nets," etc.,
refer to trap nets, as is indicated both by the title of the act
and the context.

Following the investigation required by this law, the com
mission, in a regulation dated August 1,1931, prohibited the
use of trap nets in the waters covered by the regulation of
April 29, 1932, here in question. So long, at least, as this
order is in force, the commission has no further power un
der this law in these waters, except to enforce the order. In
any event, the only power as to pound nets is to regulate the
proximity of trap nets to pound nets and the priority of
pound nets over trap nets. Trap nets being eliminated, this
power has nothing upon which to operate.
A pound net has an open top pot, and the ordinary tjrpe

of pound net has only a short tunnel, closed on all sides,
within the pot, the "heart" of the net, being the wings that
lead the fish toward the tunnel, having also an open top. I
understand that recently a so-called "long tunnel pound net"
has been devised in which the tunnel, instead of being en
tirely within the pot, extends a considerable distance and
separates the heart from the pot. The top of this long tun
nel is, of course, the top of the net between the pot and the
heart, and this portion of the top of the net is closed. If
the interpretation of the definition of "trap net" in sec.
29.33 (13), is "the top of which [net] is partially or entirely
closed," and not "the top of which [pot] is partially or en
tirely closed," such a net is a trap net within that subsection.
In an order of the commission dated April 29,1932, a trap

net is defined as having a pot with a closed top. Of course,
while the commission may adopt certain administrative
rules defining the different types of nets, these are but ad-



612 Opinions op the Attorney General

ministrative interprGtations of th.G statutes, or more accur
ately, of the statutes' applications, and cannot change the
law. That is, the commission cannot bring what is not in
fact a trap net within the trap net law by a rule, nor may it
exempt from the trap net law a net that is in fact a trap net
as defined in that law. Obviously, the commission's April
29th definition of a trap net omits some trap nets under any
interpretation of the trap net law, for the order requires the
pot to be entirely closed, while the law, even construing the
top of which" to refer to the pot, includes nets where the
top of the pot is only "partially" closed. Whatever may be
the understanding of the industry or the order of the com
mission, a trap net under sec. 29.33 (13) is what the legis
lature has defined it to be, or in other words, that subsection
deals with the nets that come within the specifications of
par. (c), and by whatever name they may be known else
where, they are known to this law as "trap nets."
Does "top of which" in the definition of "trap nets" refer

to the top of the pot or to the top of the whole net? Or
dinarily, the relative refers to the nearest preceding ante
cedent, but this may be changed by the context and the evi
dent purpose of the act. As to context, we have the same
relative twice used — "whose pot," where it refers to the
net; and "the top of which," where it may refer either to
the net or to the pot. Inference may be drawn from the
phrase in the definition, "partially or entirely closed," un
less, prior to the enactment of the law, the top of the pot
itself sometimes was only partially closed. If the uniform
practice was to entirely close the top of the pot, also to
sometimes close or partially close the top of the heart and
also the hood or breast, lying between the pot and the heart,
and sometimes not, then the legislature well may have in
tended to include in the definition any net any part of which
was closed or partially closed, not having in mind a partml
closing of the top of the pot alone. But it merely may have
been anticipating a possible evasion by but a partial closing
of the top of the pot. And yet, it may have had in mind a
possible evasion by opening the top of the pot only or by a
shifting of the closing from the pot to another portion of
the net, with similar, if not entirely as effective, entrapment
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results. Altogether, the context and the subject matter it
self gives no conclusive answer, and we must turn to the
dominant purpose of the law.
The law is remedial, and its purpose is to deal with the

depletion of fish by nets which seem to differ from the usual
pound net principally in their extra entrapment results by
reason of a closed top. It should be liberally construed to
accomplish its purpose. If the entrapment effect of the long
top-enclosed tunnel is similar to the entrapment effect of a
top-enclosed hood or breast in a trap net, I incline to the
opinion that the so-called long-tunnel pound net, which I
have described, is a "trap net" within this law, by whatever
name it may be known otherwise, and that its use may be
regulated thereunder by the commission.
I cannot give more positive opinion without more famili

arity with the physical make-up of nets and nets in opera
tion. The commission, no doubt, can arrive at a definite
conclusion in the matter.

That is the extent of the commission's powers, however,
to regulate by order the use of nets in these waters, and it
has no power to regulate the depth of water in which legal
nets other than trap nets may be used, nor the distance be
tween such nets.

FMW
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AppropTicbtions and Exp&udituTCs — LiBgislatuTC Intcv-
im Committee on Courts — Appropriation to legislative in
terim committee on courts has lapsed and no further ex
penditures may be made by committee.

June 10, 1932.

Legislative Interim Committee on Courts.

Attention Arthur F. Stolen, Clerk and Reporter.

You submit the following statement of facts as the basis
for an opinion from this department:

"This committee was created by chapter 520, laws of
1929, and, owing to the fact that conditions were such that
it could not complete its work and submit its report, it was
continued by Jt. Res. No. 99, S., of the regular 1931 session.

■  "This committee has not yet made a report, but it is felt
that the purpose for which it was created can be accom
plished after conferences, etc., which it is proposed to hold
at the Wisconsin Bar Association meeting in Oshkosh this
month.
"The purpose of this inquiry is to ascertain your opinion

as to the availability of the appropriation for the payment
of the expenses involved. * *

It is the opinion of this department that the Wisconsin
legislative interim committee on courts is not authorized to
expend money to attend a conference at Oshkosh, Wisconsin,
in connection with the meeting of the Wisconsin Bar Asso
ciation.

The interim committee on courts was created by Joint
Resolution No. 133, A., of the 1929 session. The resolution
provided in part:

"Resolved, That said committee is authorized to hold such
meetings at such places and at such dates as it may deem
expedient; and that it shall have power to employ such as
sistants as may be necessary for the proper discharge of its
duties and fix their compensation. Be it further
"Resolved, That the said committee shall report its find

ings and recommendations to the legislature of 1931 at the
opening of its regular session, together with drafts of a bill
or bills to carry out the recommendations made."
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Subsec. (2), sec. 3, oh. 520, Laws 1929, appropriated "To
the interim committee on courts, created by Jt. Res. No. 138,
A., three thousand dollars."
By Joint Resolution No. 99, S., of the regular 1931 ses

sion, the interim committee on courts was "continued and
the time for the making of its report * * * extended
until the special session of this legislature."
The special session of the 1931 legislature was convened

on November 24, 1931, and was adjourned on February 5,
1932.

It is apparent that the interim committee on courts was
created for the purpose of studying the several acts creating
municipal, civil, superior, district and county courts and
that The purpose of such study shall be the preparation of
a bill or bills to be presented to the 1931 legislature, to se
cure greater uniformity in the organization and jurisdiction
of the several courts below the circuit and supreme courts."
It is clear that this committee passed out of existence at the
expiration of the special session of the 1931 legislature. It
having no further standing as a committee, notwithstanding
the fact that it may not as yet have filed its report, it is clear
that it can incur no expenses at this time in furtherance of a
purpose for which it was created.

It might also be pointed out that the unexpired balance of
the appropriation made by ch. 520, Laws 1929, has lapsed
and is not now available. It is also doubtful whether the
emergency board is authorized under sec. 20.74, Stats., to
make an allotment to this committee. See opinion dated
April 13, 1932, to H. E. Boldt, chairman Wisconsin-Chicago
centennial of progress committee (XXI Op. Atty. Gen. 372)
and opinion dated March 23,1932 to Theo. Dammann, secre
tary of state (XXI Op. Atty. Gen. 311).
In view of the foregoing you are advised that there is no

appropriation available to the interim committee on courts,
created by Joint Resolution No. 133, A., of the 1929 session,
and that it is not authorized at this time to expend money
for the purpose of holding conferences or meetings in con
nection with the Wisconsin Bar Association meeting in Osh-
kosh the latter part of this month.
HHN
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Taxation—Tax Sales —Timber Trespass— Waste—
County having void tax deed and quitclaiming to purchaser
is not liable to either its grantee or owner of land for timber
cut by grantee.

June 10,1932.

R. C. Trembath,

District Attorney,
Hurley, Wisconsin.

You ask whether a county would be liable where it takes
tax deed, quitclaims for the amount of the tax, and the pur
chaser removes timber, and the tax sale later is found to be
void.

It is the general rule that the purchaser of land under a
tax title is liable for waste and for rents and profits on re
demption of the land or where the tax title was defective.
See Uhl v. Small, 54 Kan. 651, 89 Pac. 178; Longworth v.
Johnson, 66 Kan. 198, 71 Pac. 259; Cooper v. Folk, 109 La.
474, 88 So. 567; Dimpfel v. Beam, 41 Colo. 25, 91 Pac. 1107;
Brewer v. Ireland, 67 N. J. L. 81, 50 Atl. 487.
In Gallagher v. Head, 108 Iowa 588, 79 N. W. 878, recov

ery was allowed for timber cut while land was held under
a void tax title. In Bretz v. Hitchcock (Mich.) 154 N. W.
572, 574, the right of recovery was recognized. The court
said:

^  $ »pi^e right to an accounting for the timber re

moved must necessarily depend upon the right to redeem."

In Paine v, Libby, 21 Wis. 425, 427, it was said:
^  The facts proved however are sufficient to

avoid the deeds. This is admitted, or not seriously contest
ed. But it is claimed that one in possession of land under
tax deeds prima facie valid, who cuts timber thereon and
removes it from the land, thereby acquires title to such tim
ber. We know of no rule or principle of law to that effect"
(Italics ours.)

It is evident, therefore, that the owner of land sold on
void tax deed may recover for timber removed, while the
land is in possession of others under the tax title.
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But the county is not liable to the owner of the land for
the timber cut by its grantee, since it did not commit the
trespass. It is stated in 40 Cyc. 516:

"If a tenant for life or years assigns his estate, the as
signee is liable for waste committed by him, and the original
tenant is not liable theref or, unless he remains in possession
after the assignment." Citing Donald v. Elliott, 11 Misc. (N.
Y.) 120, 32 N. Y. S. 821; Beers v. Beers, 21 Mich. 464.

General principles of trespass sustain this view, in that the
tort feasor should be the party defendant in an action for his
tort. More in point is Carrington v. Lenz, 40 Fed. 18, hold
ing that damages will not be decreed for waste against one
who assisted the tort feasor in getting title to the land, pro
vided he did not take part in or receive benefit from the
waste.

The next question is whether, its grantee having been held
liable for waste, the county is liable to him. The general
rule is that a purchaser at tax sale comes within the rule of
caveat emptor (87 Cyc. 1525 and cases cited, note 12), that
in case a tax title proves invalid, the purchaser is not en
titled to recover back his money in an action against the
state, or its officers, or the city or county (87 Cyc. 1526)
and that the right is purely a statutory one and is generally
strictly construed (87 Cyc. 1527).

Wisconsin, it would seem, does not strictly adhere to the
rule that the purchaser would not be entitled to recover back
except by virtue of the statute. In Norton v. Supervisors,
18 Wis. 611, 618-614, the court said:

"Of the plaintiff's right to have the money back, there is
no question. The statute expressly provides that in all such
cases the county treasurer shall refund the money * * *.
We think the same result would follow without any statute,
by an application of the general principle, that money paid
for a consideration which fails may be recovered back.
*  * * the purchaser takes the risk of there being an
authority to sell. It might be prudent for him to examine
into that matter for his own safety. But we do not think
he is bound to do so at the risk of losing his money. * * *

*  * an assignment of such a certificate must be
held to transfer to the assignee the right to recover back the
money paid by the purchaser, in case the sale was void. The
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law expressly says that the money shall be refunded to the
purchaser or his assigns."

The statute (sec. 75.22) authorizes, however, no recovery
beyond the amount of the taxes; and in M<irsh v. Super
visors, 42 Wis. 355, where a purchaser bought tax certifi
cates which the county owned, at fifty cents on the dollar,
he was allowed to recover only what he actually paid. This
certainly negatives any right to recover for possible profits
lost, and if the purchaser cannot recover for such damages,
it is difficult to see wherein he would have any right to re
cover for damages suffered by him by reason of his own
acts, and out of which acts he derived a benefit.

It might be argued that the county and the purchasers
are joint tort-feasors and that, despite the general rule that
there can be no contribution between such, there should be
contribution here because the tort was not a wilful or con

scious wrong. Ellis v. Chicago & N. W. R, Co., 167 Wis.
392, 403. The difficulty with such a view is that the county
and the purchaser are not joint tort-feasors. The county
improperly sold the land for taxes; the purchaser trespassed
in cutting the timber. To constitute them joint tort-feas
ors, there must have been a participation by both in the par
ticular wrong done. Smith v. Briggs, 64 Wis. 597. Merely
selling the land, and without knowledge of or participating
in the wrong, would not constitute the county a joint tort-
feasor.

The deed provided to be issued on tax sales is not a war
ranty deed. It contains no warranties that the county is
giving good title. On the contrary, throughout ch. 75 (re
lating to tax deeds), it is evident that the purchaser must
take title subject to the same being set aside for error. He
who commits waste, knowing that his title has not matured
by the effect of the statute of limitations, and that it may be
subject to be set aside, must be presumed to commit that
waste with full notice of the result in case his title be set

aside. Taking title with notice that it may be set aside for
irregularities, the purchaser certainly stands in no position
to complain that the county has, by giving him title, led him
into a damage action for waste committed by himself.
FMW
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Taxation—Exemption — Substantial part of Labor Tem
ple being rented to individuals for stores and offices, it is
not entitled to tax exemption under sec. 70.11, subsec. (31),
Stats.

June 11, 1982.

J. E. Usher, Secretary,
Tax Commission.

It appears from your correspondence that a controversy
has arisen as to whether the Labor Temple in the city of
Green Bay is exempt from taxation. You have submitted a
letter from the assessor of that city outlining the facts and
request a ruling on the question.
A part of the Labor Temple involved is devoted by labor

organizations to their own exclusive use. The balance of
the building is rented out to private individuals to be used
for stores and offices. The income thus received is used by
the Labor Temple. No profit results to any individual mem
ber of the labor organizations.

Sec. 70.11, Stats., enumerates the property which is
exempt from taxation. Subsec. (81) provides:

"Property owned and used exclusively by any labor or
ganization or by any corporation or association formed un
der the laws of this state, whose members consist of work
men associated according to crafts, trades or occupations, or
their authorized representatives or associations composed of
members of different crafts, trades or occupations; provid
ed, no pecuniary profit results to any individual member."

The statute clearly specifies that the use must be "exclu
sively" by the labor organization. The word as used in sec.
70.11, subsec. (4), was discussed in Gymnastic Association
V. Milwaukee, 129 Wis. 429. It was there said, pp. 484-487:

"Of course, we start with the general proposition that
such statutes according exemption from taxation are to be
strictly construed, and understood to confer exemption only
so far as their words, by their natural and necessary mean
ing, go. Katzer v. Milwaukee, 104 Wis. 16, 80 N. W. 41.
*  * * In ascertaining the meaning of words there is a
natural presumption that they are used by the legislature in
the same sense as the same words elsewhere in the same
statute. * * *
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"Elsewhere throughout the country an array of authori
ties far too numerous for complete citation sustain the view
that under a statute limiting exemptions to property 'used
for/ 'devoted to/ or 'used exclusively for" a specified pur
pose, a devotion of the income of such property to such fa
vored purpose is not sufficient, but that the statutes require
the primary physical use therefor of the very property for
which exemption is claimed. * * * We find nothing in
Wisconsin to conflict with this volume of authority else
where. * * *"

The holding of this case was affirmed and succinctly re
stated in Cardinal Pub. Co. v. City of Madison, 237 N. W.
265, where it was said, p. 266:

"(1) If a substantial part of the property is separated
and is devoted to purposes other than those of the society
claiming the exemption, as for example, the renting of a
portion of the premises permanently for a store, then the
property is not exempt, even though the profits are devoted
for the purposes of the society which claims exemption.
Gymnastic Association v. Milwaukee, 129 Wis. 429, 109 N.
W. 109; Northwestern Publishing House v. Milwaukee, 177
Wis. 401,188 N. W. 636."

The conditions of the present case bring it directly under
the ruling enumerated in these two cases cited. See also
opinions rendered you on January 21, and April 16, 1932,
XXI Op. Atty. Gen. 74 and 402.
From the facts stated, the portion of the Labor Temple

which is separated and devoted to irrelevant use is substan
tial rather than inconsequential. It is our opinion that
some of the uses to which the Green Bay Labor Temple are
devoted at the present time are not so exclusively used by
the labor organization as to entitle the temple to tax exemp
tion.

The opinion rendered by this department in XV Op. Atty.
Gen. 128 has not been overlooked. In so far as it holds that

the question of fact as to the exclusive use is one to be de
termined in the first instance by the assessor, board of re
view and other taxing authorities of the city, it is affirmed.
To the extent that it conflicts with the present opinion, it
must be deemed to be overruled.

JWR
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Tuberculosis Sanatoriums — One paroled from Oak For
est Sanatorium, to which he was admitted by order of coun
ty judge of Burnett county, where he had legal settlement,
and paroled thereafter, may be returned to said institution
on original commitment although he has lost his legal settle
ment in Burnett county. Sec. 50.075, Stats., might apply
as to chargeability for his maintenance.

June 13, 1982.

Board op Control.

You state:

*  * About eight or ten years ago a patient was

sent to Oak Forest Sanatorium from Burnett county, Wis
consin, by the county judge of that county, where he re
mained for some six or seven years as a public charge.
About two years ago the patient was paroled, when he and
his family came to Cumberland in Barron county, where
they have resided ever since and during which time they
have been the recipients of public aid from that county."

You further state that this person is again suffering from
tuberculosis and needs sanatorium care, and ask how he can
again enter a sanatorium at public expense.
We note that in your statement of facts you say the pa

tient was "paroled" from the Oak Forest Sanatorium. He
is, therefore, in effect, still in the charge of this sanatorium.
He would, therefore, not need to make new application to
enter; the original one made to the judge of Burnett county
being sufficient. If, after having re-entered, the question of
his legal settlement arises as to the chargeability back to the
county, sec. 50.075, Stats., would apply.
JEM
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Appropriations and Expenditures — Bridges and High
ways — Street Improvements — Public Officers — Malfeas
ance — Town Officers — Expenditure of money appropriat
ed to town by sec. 20.49, subsec. (8), Stats., contrary to ap
proval of county highway conunittee is unlawful disburse
ment, constituting malfeasance in office, and may be en
joined in taxpayer's action.

June 13,1932.

Fulton Collipp,
District Attorney,

Friendship, Wisconsin.

You state that certain towns in your county are expending
funds allotted to them under the provisions of sec. 20.49
(8), Stats., without having secured the approval of the
county highway committee, and inquire what procedure can
be taken to prevent the expenditure of such funds without
such approval as required by statute.
In view of the language of this statute, it is plain that the

expenditure of such funds without the approval of the coun
ty highway committee is an unlawful disbursement, and the
town officers who authorize such an expenditure would
clearly be subject to prosecution for malfeasance under the
provisions of sec. 348.28, Stats. The unlawful expenditure
of public funds by a town board may be enjoined in an ac
tion by a taxpayer. The county highway committee has
only such powers as are given to it by statute. It is not au
thorized to direct the district attorney to bring a civil action
to control the action of town officers. The county board
has control of civil litigation affecting the county. Joyce v,
Sauk County, Wis. , 239 N. W. 439, 442.

If the action of the county highway committee in refusing
to approve the expenditure in question is arbitrary or fraud
ulent the town board might have an action to compel the
performance of the statutory duty of such committee. But
the refusal of the county highway committee to approve this
expenditure, even though arbitrary, does not excuse the un
lawful disbursement of the funds by the town board.
SB
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Elections — Legislature — Assembly Districts — Third
assembly district of Dane county includes only that portion
of village of Brooklyn located within county of Dane. That
part of village of Brooklyn within county of Green remains
part of assembly district of Green county.

June 13, 1932.

Theodore Dammann,
Secretary of State.

You submit the following statement of facts with a re
quest for an official opinion thereon:

You state:

"The village of Brooklyn is, in part, in Green and, in
part, in Dane county. The apportionment law of 1931-32
places the village of Brooklyn in the third assembly dis
trict of Dane county. This, we understand, means only
that portion of the village within the county of Dane (for
merly a part of the town of Rutland). That part of the
village within the county of Green, we understand, will re
main a part of the assembly district of Green county.
"To avoid misunderstanding, would you advise that our

notices of elections state that the third district of Dane
county is comprised in part of 'that portion of the village of
BrooWyn within the county of Dane' ?"

It is the opinion of this department that to avoid misun
derstanding it might be desirable that the notices of election
state that the third district of Dane county is comprised in
part of "that portion of the village of Brooklyn within the
county of Dane."
Ch. 27, Laws of the Special Session of 1931, relates to re-

apportionment of assembly and senate districts, and sec. 1
thereof provides in part:

"The counties of Ashland, Barron, Bayfield, * * *
Green, * * * Waupaca and Wood shall each constitute
an assembly district.

:(( :|e

"Dane County. — The city of Madison shall constitute
the first district.
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"The towns of Black Earth, Berry, ♦ * *; and the
villages of Belleville, Black Earth, Blue Mounds, Brooklyn,
*  * * Verona and Waunakee shall constitute the third
district."

A reading of the above quoted language of ch. 27, Laws
of the Special Session of 1931, indicates clearly the intention
of the legislature to include in the third assembly district
only that portion of the village of Brooklyn within the coun
ty of Dane. That part of the village of Brooklyn located
within the county of Green still remains a part of the as
sembly district of Green county. Hence, to avoid any mis
understanding it would seem advisable that you state in
your notices of election that the third district of Dane coun
ty is comprised in part of "that portion of the village of
Brooklyn within the county of Dane."
HHN

Agricidture — Counties — County Fairs—Northern Wis
consin State Fair may amend its by-laws to limit premiums
to Chippewa and adjoining counties.

June 13, 1932.

Department of Agriculture and Markets.

Attention Wm. F. Renk, Commissioner.

You submit the following statement of facts with a re
quest for an opinion thereon:

"Chapter 212, laws of 1897, created the Northern Wiscon
sin State Fair to be held at Chippewa Falls, Wisconsin. At
that time there was appropriated for this fair the sum of
$2500 and ten per cent additional computed upon the amount
of premiums actually paid up. For a number of years this
fair has been receiving the same remuneration from the
state that has been paid to county fairs. They now desire
to limit the premiums offered to those residing in Chippewa
and adjoining counties or, in other words, they wish to limit
the area from which exhibits can be displayed and they have
asked us if this can legally be done."
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It is the opinion of this department that the Northern
Wisconsin State Fair may amend its by-laws to provide that
the premiums to be offered at this annual fair shall be lim
ited to those who reside in Chippewa and adjoining coun
ties.

The Northern Wisconsin State Fair was created by ch.
212, Laws 1897. Its membership as originally composed
consisted of the president and secretary of each agricultural
society in twenty-nine northern counties. This act appro
priated $2500 and ten per cent additional, computed upon
the amount of premiums actually paid.
In the statutes of 1898 the portions of ch. 212, Laws

1897, relating to state aid to the Northern Wisconsin State
Fair became sec. 1458d. Ch. 356, Laws 1901, amended
this section to increase the state aid to $8,250 per year plus
ten per cent of the premiums actually paid in the last pre
ceding annual fair. Sec. 2, ch. 446, Laws 1905, specifically
repealed sec. 1458d of the statutes of 1898 and sec. 1 of the
same act clearly placed the aid to the Northern Wisconsin
State Fair on the same basis as other fairs, as it contained
a specific limitation that the amount payable to this fair
should not exceed $5,000 per year. This sec. 1 of ch. 446
has by successive amendments become the present law gov
erning state aid to county fairs.
There is no question that the special appropriation to the

Northern Wisconsin State Fair made in 1897 and increased
in 1901, was repealed in 1905 and that the aid to this fair
is now governed by the same provisions as the aid to all
other county fairs.
The above history would indicate that the Northern Wis

consin State Fair is now on the same basis as other county
fairs. This conclusion is further strengthened by the fact
that in all of the twenty-nine counties originally members
of the Northern Wisconsin State Fair — excepting three —
agricultural societies conduct fairs. In view of the forego
ing we see no objection to the Northern Wisconsin State
Fair amending its by-laws to limit the premiums offered to
those residing in Chippewa and adjoining counties.
HHN
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Public Officers — Malfeasance — Mayor — Town Clerk—
Mayor of city who is also stockholder in bank that, as high
est bidder, purchased from city bonds to amount of $10,000,
paying therefor $10,050, is liable to punishment under sec.
348.28, Stats., for being interested in contract with city.
Town clerk, who has no vote in matter and is not stock

holder in bank, has not such interest in contract as to make
him liable under said sec. 348.28.

June 13, 1932.

Albert G. Hawley,
District Attorney,

Darlington, Wisconsin.

You have submitted the following facts for an opinion:
The city of X— sold to the A— and B— Bank of X— a

bond issue. Prior to that sale these bonds were advertised
in a local paper and you have been informed that they were
also advertised in other papers; sealed bids were submitted;
two bids were submitted, one of 97% on the dollar, and the
other, the bank's bid of $50.00 above par value or $10,050
for $10,000 in bonds. You state that you have no informa
tion that there was any irregularity in the issuing of the
bonds. The complainant was the low bidder. Bids were sub
mitted to open council and passed by them.
You also state that at the time the said bonds were sold

as above stated Mr. Y— was mayor of the city of X and
was also a stockholder and a member of the board of direc
tors of the purchasing bank; also, at said time Mr. Z—was
city clerk and also assistant cashier of said purchasing bank,
but not a stockholder in said bank. You submit two ques
tions.

"1. Is Mr. Y—, who was both mayor and stockholder of
said purchasing bank at the time of the said sale, liable
criminally under section 348.28 of the Wisconsin statutes?"

You state that the mayor would not have a vote on the
question of accepting or rejecting the bid of the bank, except
in the case of a tie vote, which did not happen in this case;
that the mayor, however, was present and presiding at the
meeting of the council when the bid was accepted.
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Your first question must be answered in the affirmative.
The mayor was a stockholder in the bank and has a direct
financial interest in the purchase of said bonds by the bank.
Your second question reads:

"2. Is Mr. Z—, who was city clerk and also assistant cash
ier of said bank at the time of said sale, liable criminally
under section 348.28 of the Wisconsin statutes?"

The city clerk was not a stockholder in the bank and
therefore has no interest in the purchase of this bond. His
salary or the amount of his salary is not influenced by the
purchase of these bonds. He has no vote in selling the
bonds to the bank or in accepting their bid. He is merely a
ministerial officer. I am of the opinion that he is not liable
under said section. Your second question must be answered
"No."

JEM

Insurance — National Guard — Buildings loaned to state
by federal government and used by Wisconsin national
guard may be insured in state insurance fund.

June 18,1932.

Ralph M. Immell,

Adjutant General.

You request the opinion of the attorney general on the
question whether or not state funds can be expended legally
for the pajmient of insurance on buildings where the title is
vested in the federal government.

It is the opinion of this department that buildings loaned
to the state by the federal government for use of the Wis
consin national guard, may be insured in the state insurance
fund.

Sec. 210.01, Stats., provides:
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"No officer or agent of this state, and no person or per
sons having charge of any public buildings or property of
the state, shall pay out any public moneys or funds on ac
count of any insurance against loss by fire or tornado, or
shall in any manner contract for or incur any indebtedness
against the state on account of any such insurance upon any
of the public buildings, furniture, fixtures or property of
any kind whatever belonging to the state except in the man
ner hereinafter provided."

Sec. 210.02 provides in part:

"Upon July first, annually, the commissioner of insurance
of the state shall provide for the insurance by the state of
all state property subject to destruction by fire for an
amount equal to ninety per cent of the cash value of such
property, except that the state capitol building shall not be
insured for more than five hundred thousand dollars and the
state historical library building for not more than two hun
dred thousand dollars, in the following manner: * *

In V Op. Atty. Gen. 405, this office ruled that military
equipment loaned to the state by the federal government
may be insured in the state insurance fund. While that
opinion dealt only with military equipment loaned to the
state by the federal government for use of the Wisconsin na
tional guard, the same reasoning would apply to military
barracks or buildings loaned to the state by the federal gov
ernment for use of the Wisconsin national guard.
You are therefore advised that buildings title to which is

vested in the secretary of war but which are loaned to the
state by the federal government for use of the Wisconsin
national guard may be insured in the state insurance fund.

HHN
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Municipal Corporations — Municipal Borrowing — High
way improvement bonds issued by county under provisions
of sec. 67.13, Stats., may not be sold at less than par.

June 18, 1982.

Norman B. Langill,
District Attorney,

Marinette, Wisconsin.

In connection with highway improvement bonds issued by
counties under the provisions of sec. 67.18, Stats., to raise
money for the improvement of portions of the system of
prospective state highways or of the state trunk highway
system, you refer to the following provision in subsec. (1)
of that section:

"Such bonds are not to be sold at less than par."

You ask: In the event that a county is unable to nego
tiate such bonds at par, may they be sold at a discount or is
the above quoted provision mandatory?
The answer is that the quoted provision is plainly manda

tory and, therefore, bond issues under the provisions of sec.
67.18, Stats., may not be sold at less than par, IX Op. Atty.
Gen. 182, nor may they be sold at less than par plus accrued
interest, IX Op. Atty. Gen. 182.

It has not been overlooked that sec. 67.09, Stats., pro
vides to the effect that the bonds of every municipality may
be sold for not less than ninety-five per cent of par plus ac
crued interest. That is, however, a general provision, which
has no present application to bonds issued under sec. 67.18,
Stats. Bonds issued under sec. 67.18, Stats., are governed
by the specific provisions of that section, which commands
that such bonds are not to be sold at less than par.
FCS
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Mortgages, Deeds, etc. — Chattel Mortgages — Condition^
al Sales Contracts — When chattel mortgage or conditional
sales contract has been satisfied or canceled register of deeds
must retain original document on file until its destruction is
authorized pursuant to sec. 59.51, subsec. (14), Stats.

June 18, 1932.

John P. McEvoy,
Assistant District Attorney,

Kenosha, Wisconsin.

You request the opinion of the attorney general on the
question whether after a mortgage or conditional sales con
tract has been satisfied or canceled the register of deeds
may deliver to the mortgagor or purchaser under the con
tract the original of the chattel mortgage or conditional
sales contract, or whether he is compelled to keep and pre
serve the same in his files.

It is the opinion of this department that when a chattel
mortgage or a conditional sales contract has been satisfied
or canceled, respectively, the register of deeds must retain
the original document until its destruction is authorized pur
suant to subsec. (14), sec. 59.51, Stats. It was so held by
this office in an opinion given to the district attorney of
Dane county on February 5, 1932 (XXI Op. Atty. Gen.
139).

HHN
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Banks and Banking—CorporatioTis—Securities—Where
broker sells specific security and delivers interim receipt to
customer pending delivery of specific security, relationship
between customer and broker is that of seller and purchaser,
and pajmient made by customer is not deposit left with
agent for investment. Transaction is, therefore, not bank
ing business within terms of sec. 224.02, Stats.

Where customer leaves money with broker for investment
in unspecified securities at later date and interest is paid
thereon or funds so deposited are not kept in separate trust
fund, transaction constitutes banking business.

June 13, 1932.

George C. Mathews, Director,

Securities Division,

Public Service Commission.

You refer to sec. 224.02, Stats., as amended by sec. 13 of
ch. 10, Laws of the Special Session of 1931, which section
as amended is quoted below, the new language being in
italics:

"224.02. The soliciting, receiving, or accepting of money
or its equivalent on deposit as a regular business by any per
son, copartnership, association, or corpioration, shall be
deemed to be doing a banking business, whether such depos
it is made subject to check or is evidenced by a certificate of
deposit, a pass book, a note, a receipt, or other writing, pro
vided that nothing herein shall apply to or include money
left with an agent, pending invesment in real estate or se
curities for or on account of his principal. Provided, how
ever, that if money so left with an agent for investment
shall not be kept in a separate trust fund or if the agent re
ceiving such money shall mingle same with his own "^oper-
ty, whether with or without the consent of the principal, or
shall make an agreement to pay any certain rate of interest
thereon or any agreement to pay interest thereon other than
an agreement to account far the actual income which may he
derived from such money while held pending investment, the
person receiving such money shall be deemed to be in the
banking business."

You then indicate your problem as follows:
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"1. It is a common practice of brokers in the course of
selling securities to issue instruments of various descrip
tions which are generally referred to as interim receipts.
The broker sells a designated security and receives the pur
chase price from the purchaser. Thereupon, instead of de
livering immediately the security which was the subject of
the transaction, he may issue an instrument issued by him
self or another which falls within the above designation.
Such instrument may fall into one of the following classes:
"(a) X, the broker in Wisconsin, may deliver an instru

ment executed by A, the underwriter of the issue. A may
or may not have a temporary security executed by the issuer
in his possession. In either case A, by the terms of the in
strument delivered to the purchaser, agrees to deliver to the
holder thereof within a reasonable time the particular se
curity which X sold in this state.
"(b) X may himself be the underwriter of the issue and

may or may not have a temporary security executed by the
issuer in his possession. He issues to the purchaser an in
strument by the terms of which he agrees to deliver to the
purchaser the identical security which was the subject of
the sale.
"(c) X, the broker, may have a contract to purchase at

wholesale a block of securities of the issue in question from
A, the underwriter or syndicate which has underwritten the
issue. X has no relationship with the issuer of the security
and the only assurance that he can make delivery must be
based upon his contract with the underwriter. He issues
an instrument executed by him which is in fact only a re
ceipt for money paid and an agreement by him to deliver
the security when it is received by him or to return to the
purchaser the purchase money.
"(d) There is another type of instrument which is not in

any sense an interim certificate or interim receipt but is
rather in the nature of a certificate of deposit. X, as a
broker, maintains an office in this state. A prospective pur
chaser of securities comes to X and asks him to invest cer
tain funds for him. X may have no securities on hand
available for investment at that time but he accepts such
funds and agrees to hold them for investment and to pay
interest at a stated rate to the investor until such funds have
been invested by him in particular securities. This form of
instrument is used much less generally than instruments of
the other three classes described above."

You request an opinion as to whether the use of instru
ments of the character described in any of the above classes
constitutes the banking business as defined in sec. 224.02,
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Stats., assuming first, that the money received by the broker
is not kept in a separate trust fund, and second, that the
money is kept in a separate trust fund.
In the cases indicated as "A," "B," and "C," the transac

tion appears to be that of sale and purchase. The broker
sells to the customer a specific article, to wit, the stock or
other security which the broker has theretofore acquired the
right to receive. The interim certificate, whether issued by
the broker himself or the underwriter of the issue, is merely
an assignment to the customer of a right possessed by the
broker to receive the securities in question. The sale of
property not actually possessed physically by the seller is
recognized as a sale by the uniform sales act, and particu
larly by sec. 121.04 and 121.05, Stats.
Inasmuch as the transaction is that of sale and purchase,

the broker does not act as the agent of the customer. It
follows that in such cases the payment of money by the cus
tomer as a part of the transaction of sale and purchase does
not constitute leaving money with an agent for Investment
within the purview of sec. 224.02, Stats., as amended. These
transactions, in the opinion of this department, do not con
stitute banking business. This would be true irrespective
of whether the broker keeps the money received in such
cases in a separate trust fund or not.
With respect to the situation described in paragraph "D"

above quoted, there is obviously no sale, since no definite se
curities are reserved for the customer. The broker receives
the deposit, issuing his interim receipt, agreeing to pay in
terest on the same, and to invest the same in securities when
the broker has suitable securities in his possession. This
transaction is, in our opinion, clearly within the scope of
sec. 224.02, Stats., and constitutes the banking business.
The agreement to pay interest on the deposit definitely

brings the transaction within the scope of the act, since it is
a deposit left with an agent for investment. Even if no in
terest were paid, it would still constitute the banking busi
ness under this statute, unless the broker kept "the same in
a trust fund entirely separate from his own property. If
no interest is paid, and the amount so deposited is kept in a
trust fund entirely separate from the property of the bro-
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ker, the transaction would not constitute banking business.
The essential provision is that the money shall be kept sepa
rate from the property of the agent, and the langfuage does
not require that each individual deposit should be set up in
a separate trust fund.

SB

Insurance — Fire Imurance — SQC. 203.21, Stats., is ap
plicable where building is totally destroyed by fire and there
are two or more fire insurance policies covering such pro
perty, regardless of whether several insurance companies
had knowledge of existence of other policies.

June 13,1932.
H. J. Mortensen,

Commissioner of Insurance.

In your recent letter you submit the following as a basis
for an opinion from this department:

"Section 203.215 of the statutes was enacted in 1929,
vmich it was thought would eliminate the provisions in lines
35 to 37, inclusive, of the Standard Fire Insurance Policy.
It IS evident that this section went a step further and must

tion 203 2^ 'valued policy law' in sec-
Apparently a number of situations have arisen which

call for different interpretations of section 203.215, statutes.
^ person holds only one policy of insurance in one company the valued policy law applies in case of total loss to

real property. In case a person holds more than one policy
of insurance in more than one company and his real proper
ty insured under the policies should be totally destroyed by
fire and if neither company had knowledge of the existence
of any other policies of insurance on the property, would the
loss be adjusted according to seection 203.215 or under sec-
tion 203.21? If, upon taking out the additional insurance
in other companies, the policy holder gave due notice to each
company of the existence of the other policies and there was
a total loss to real property, would that bring the adjust
ment of the loss under section 203.215 or section 203.21 ?"
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It is the opinion of this department that where a building
is totally destroyed by fire, and there are several fire insur
ance policies covering such property, sec. 203.21, Wis. Stats,
(the so-called "valued policy law"), is applicable, and the
total amount of the policies must be deemed the true value
of the destroyed property and the measure of damages, re
gardless of whether or not the several insurance companies
had knowledge of the existence of the other policies.
The so-called "valued policy law" is sec. 203.21, Stats.,

and provides as follows:

"Whenever any policy of insurance is written to insure
real property and the property insured is wholly destroyed,
without criminal fault on the part of the insured or his as
signs, the amount of the insurance written in such policy
shall be taken conclusively to be the true value of the prop
erty when insured and the true amount of loss and measure
of damages when destroyed."

Sec. 203.215 was enacted in 1929 by ch. 456, and provides:

"Whenever a condition is included in any fire insurance
policy issued in this state that unless provided by agreement
in writing added thereto the insuring company shall not be
liable for loss or damage occurring while the insured shall
have any other contract of insurance, whether valid or not,
on property covered in whole or in part by such policy, such
other or additional insurance, whether with or without
knowledge of the insuring company, shall nevertheless not
operate to relieve the insuring company from liability for
loss or damage occurring while the insured shall have such
other contract of insurance, whether valid or not. Subject
to all other terms and conditions of its policy, each insuring
company shall be liable for its proportionate share of any
such loss or damage, but in no event shall the insured be en
titled to recover from any or all of such insuring companies
a sum greater than his actual loss or damage."

A number of states have adopted "valued policy laws"
whereby the value stated in the insurance policy is made the
measure of damages and conclusive against the insurer as
to the value of the property insured and destroyed in a case
of a total loss, notwithstanding any conflicting or inconsist
ent provisions in the insurance policy. Such statutes apply
only if the loss is total. The constitutionality of "valued
policy laws" has been uniformly upheld. Couch, Cyclopedia
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of Insurance Law, Vol. 1, sec. 74b, page 108, et seq.; Cool-
ey's Brief on Insurance, Vol. 3, page 2100, Vol. 6, page 5100,
et seq.

The Wisconsin "valued policy law" was first adopted by
ch. 347, Laws 1874, and has been in the statutes continuous
ly since that date, except during the period 1915-1917.

This statute has been construed by the Wisconsin supreme
court on many occasions. In Reilly v. Franklin Insurance
Company (1877), 43 Wis. 449,28 Amer. St. Rep. 552, it was
held that this law rests on grounds of public policy and that
hence no contrary provision of a contract will control or im
pair it. In Thompson v. Citizens Insurance Company (1878),
45 Wis. 388, it was held that a stipulation in the policy that
the damages in case of loss are to be computed by the actual
value, is void under this statue. In Seyk v. Millers Nat In
surance Company (1889), 74 Wis. 67, 72, 41 N. W. 443, 3
L. R. A. 523, it was held that this statute applies to all con
tracts insuring real property in this state, no matter where
made.

Then, in Oshkosh G. L. Company v. Germania Insurance
Company (1888), 71 Wis. 454, 37 N. W. 819, it was held
that if several concurrent policies had been written upon a
building oi: structure with consent of the respective insurers,
and the property is wholly destroyed, the aggregate amount
of the policies is the true value of the property and the share
of damages.

It is settled that, in the absence of statutory provisions to
the contrary, there is no limit to the amount of insurance
that may be taken out by an insurer on his interest in the
property. Cooley's Brief on Insurance, Vol. 6, p. 5113, et
seq.

Then, if the loss is greater than the whole amount of the
several policies, each insurer is liable to the whole amount
of its policy. Cooley's Brief on Insurance, Vol. 6, p. 5115.
However, in a case where the loss is less than the whole

^ount of the several open policies, it would seem that the
insurer can only recover one indemnity. Cooley's Brief on
Insurance, Vol. 6, p. 5113.
But where a building is totally destroyed by fire, the fact

that there is more than one policy of insurance on such
property does not prevent the application of sec. 203.21, pro-
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viding that, in case of a total loss, the whole amount men
tioned in the policy shall be paid, not withstanding the pro
visions of sec. 203.215, providing that in case there are two
or more policies on the property, each shall contribute to the
payment of the whole loss, its proportionate share. Ger-
ma/nr-American Insuvance Compa/fiy v. McBee (1911), 85
Ohio St. 161, 97 N. E. 378; Lawyer v. Globe Mut. Ins. Co.
(1910), 25 So. Dak. 549,127 N. W. 615; Western Assurance
Co. V. Phelps (1900), 77 Miss. 625, 27 So. 745; Havens v.
Germania Fire Ins. Co. (1894), 123 Mo. 403, 27 S. W. 718,
26 L. R. A. 107, 45 Amer. St. Rep. 570; Horine v. Royal Ins.
Co. (1918), 199 Mo. App. 107, 201 S. W. 958; Cooley's Brief
on Insurance, Vol. 6, pages 5116-5117, Couch, Cyclopedia of
Insurance Law, Vol. 1, sec. 74B, Note 30, at page 114.
See also Eck v. Netherlands Ins. Co. (1931), 203 Wis. 515,
234 N. W. 718; Oshkosh G. L. Co. v. Germania Ins. Co.
(1888), 71 Wis. 454, 37 N. W. 819; Reilly et al. v. Franklin
Ins. Co. (1817), 43 Wis. 449, 28 Am. St. Rep. 552.
See also Couch, Cyclopedia of Insurance Law, Vol. 7, sec.
1845, p. 6143, and note 11.

The important question presented here is: Where more
than one policy of insurance is issued on a building or struc
ture which is totally destroyed by fire, does the valued policy
section control over sec. 203.215?

It might be contended that sec. 203.215 indicates that the
legislature intended that where there is more than one poli
cy of insurance on property, the valued policy law (sec.
203.21) shall not apply. This contention is without merit.
Taken as a whole, a reading of both sections indicates

that it was the intention of the legislature to require the
value of the policy to be fixed by the insurance company.
And these sections manifestly contemplate not only that
more than one insurer may insure the same property but
that different insurers might insure the same property in
different amounts. Then, sec. 203.21 requires that in case
of a total loss the whole amount written in the property
shall be paid. It is provided by sec. 203.215 that in case
there are two or more policies on the same property, each
insuring company shall be liable for its porportionate share
of any such loss or damage, "but in no event shall the in-
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sured be entitled to recover from any or all of the insuring
companies a sum greater than his actual loss or damage."
We think that the clear meaning of sees. 208.21 and

203.215 is that where the loss is partial, the amount shall be
ascertained and paid in proportion to the amount of each
policy, but where the loss of the insured property is total,
the proportion of each is the full amount named in each poli
cy. There is nothing in sees. 203.21 or 203.215 to indicate
that the legislature intended that the valued policy law
should be abrogated, when more than one policy had been
issued. If such had been the intention, it is natural to as
sume that the legislature would have added to sec. 203.21 a
simple provision that the valued policy law should not apply
where there is more than one policy on the property. To
hold otherwise would enable insurers to habitually avoid the
effect of sec. 203.21 by arranging that some part of their in
surance should be carried by another company. Further
more, it is a matter of common knowledge that the insur
ance risk on the better buildings or structures is usually car
ried by more than one company. That, however, furnishes
no reason why the provisions of the valued policy law should
not apply.
The valued policy law is founded on considerations of

sound public policy; the purpose being to require the insur
ance company to make a full examination of the property,
and itself fix insurance value and thus prevent overinsur-
ance and improper risks and to prevent disputes as to the
amount to be recovered in the event of total loss and to pro
tect the insurer as far as possible against unreasonable de
fenses. See Reilly et al. v. Fmnklin Ins. Co. (1877), 43 Wis.
449, 28 Am. St. Rep. 552.

These are surely worthy purposes and, to carry out the
full effect of the legislative intent, we must hold that sec.
203.21 applies where a building is totally destroyed by fire,
even though there are two or more policies covering the
property, and regardless of whether or not the insurance
companies had knowledge of the existence of the other poli
cies. Eck V. Netherlands Ins. Co. (1931), 203 Wis. 515, 234
N. W. 718; Oshkosh G. L. Ins. Co. v. Germania Ins. Co.
(1888), 71 Wis. 453, 37 N. W. 819.
HHN
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Bridges and Highways — Intrastate Bridges — Highway
commission, having acquired jurisdiction under provisions
of sec. 87.02, Stats., having made its findings and determina
tion thereunder and thereafter rescinded same, retains jur
isdiction to make new finding and determination.

June 13,1932.

M. W. Torkelson,
Acting State Highway Engineer,

Highway Commission.

You refer to an opinion of this department of date May 4,
1932, with respect to the proceedings for the construction of
a bridge over the Flambeau River at Ladysmith and inquire
whether, in the event that the commission should rescind its
finding in the case, it would still have jurisdiction to pro
ceed further in the matter on the basis of the present pro
ceeding.
You refer in this connection to an opinion found in XHI

Op. Atty. Gen. 76, in which it was held that where the com
mission has acquired jurisdiction, held a hearing, and made
its findings in accordance with the statutory provisions, the
subsequent rescission of such finding and determination, on
motion of the commission, left the matter as if no finding
and determination had been made, and that the commission
thereafter has jurisdiction to make a finding and determina
tion.

It was there suggested that in such a case it would be the
better practice to set the matter for further hearing before
proceeding to a further determination in the matter.
The subsequent amendments to sec. 87.02, Stats., includ

ing ch. 14 of the Laws of the Special Session of 1931, have
not placed any limitation upon the time within which the
commission may make its findings and determination.

It is the opinion of this department that the previous rul
ing" above referred to is applicable to the situation described
in your letter, assuming that no rights have vested under
the existing finding and determination of the commission.
SB
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Criminal Law — Disorderly Conduct — Peeping may
sometimes be prosecuted as disorderly behavior under city
ordinances.

There is no statute making peeping criminal offense un
less same is connected with some specific crime prohibited
by statute.

June 14, 1932.

Roscoe Grimm,
Assistant District Attorney,

Beloit, Wisconsin.

You state that not infrequently you are troubled in your
city with what is commonly called a "peeping Tom"; that
you have no city ordinance to prevent this sort of thing and
you find no statute on it. You ask for reference to any
opinions that have been rendered by the attorney general on
whether peeping constitutes an offense against any Wiscon
sin statute within the duties of the district attorney, or
whether or not there exists any Wisconsin statute prohibit
ing peeping. You state that you make this request at the
suggestion of the sheriff and chief of police.
We have rendered no opinion" on this question so far as

the statutes are concerned. Generally this question is cov
ered by city ordinances for disorderly behavior. There is
no crime known as peeping and anyone who may be prose
cuted for peeping has generally committed some specific
crime enumerated in the statutes. Boisterous conduct, un
lawful and illegal assembling of people and other acts which
are in violation of law may be connected with peeping.
JEM
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Insurance — Labor — Unemployment Insurance — There
is no statute in Wisconsin other than those created by ch.
20, Laws 1931, Special Session, affecting subject of unem
ployment insurance.
Group of employers may act as single employer in merg

ing their individual risks without thereby violating any of
provisions of law under said ch. 20.

June 14, 1932.

Industrial Commission.

You ask to be advised whether there is any Wisconsin
statute other than those created by ch. 20, Laws of the Spe
cial Session for 1931, affecting the subject of unemployment
insurance.

This question must be answered in the negative. I find
no statute which authorizes or regulates unemployment in
surance other than those created by ch. 20, Laws of Special
Session of 1931.

You also inquire whether under the provisions of any
such statutes other than those created by ch. 20, and par
ticularly sec. 108.15, subsec. (3), Stats., created by such
chapter, employers may join together and merge their indi
vidual risks, with no differentiation in their contributions or
in the benefits paid to employees subject to such plan.

Sec. 108.16 (3) reads:

"Whenever two or more employers in the same industry
or locality desire to pool their several accounts with the
fund, with a view to regularizing their employment by co
operative activity, they may file with the commission a writ
ten application to merge their several accounts in a new
joint account with the fund. If in its judgment the plan
has merit, the commission shall establish such a joint ac
count, provided that the several employers each accept such
suitable rules and regulations not inconsistent with the pro
visions of this chapter as may be drawn up by the commis
sion with reference to the conduct and dissolution of such
joint accounts."

This statute, we believe, specifically answers the commis
sion's question in the affirmative so far as the compulsory
plan is concerned.
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Sec. 108.15 (2) provides:

"The coimnission shall exempt * * * any employer
or group of employers submitting a plan for unemploj^ent
benefits which the commission finds" meets certain criteria
there enumerated.

"Employer or group of employers" is here used and is
also found in sec. 108.15 (3), 108.15 (4) and 108.15 (5).
The above statutes expressly authorize a pooling of funds,
in our opinion, unless said provisions are qualified by sec.
108.15 (8), which provides:

"No employer or group of employers exempted under this
section shall be permitted to insure the liability to pay bene
fits or wages in any insurance company; and if such em
ployer or employers enters or enter into an agreement for
any form of insurance coverage such action shall automati
cally operate as a revocation of such exemption."

This provision of the statutes prohibits an employer or
group of employers from insuring the liability, which clear
ly indicates that the statute does not prohibit the setting up
of a joint plan pooling the funds where a group of employ
ers act as a single employer. We believe that this provision
is rather to be construed as prohibiting insurance in a com
pany or corporation over whose funds and rates of contribu
tion the commission has no control whatever. Nowhere in

this act nor in any of the statutes relative to insurance is
there even an intimation that the mere combining of two
employers as a single employer setting up a single unem
ployment reserve fund constitutes insurance. In fact, sec.
108.16 (3), we believe, expressly authorizes such act and
your second question must, therefore, be answered in the
affirmative.

JEM
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Minors — Child Protection — Legal Settlement — Under
sec. 48.01, subsec. (5), par. (a), Stats., juvenile court of
county other than one in which child has legal settlement
may determine legal settlement of said child, but should give
notice to county in which such legal settlement is had.

June 14,1932.

G. Arthur Johnson,

District Attorney,
Ashland, Wisconsin.

In your recent letter you state that there are residing in
your county a father and his child who have a legal settle
ment in an adjoining county in this state; that the child has
been classified by the court as a dependent child as defined
by sec. 48.01, Stats.; that sec. 48.01, subsec. (5), par. (a),
provides:

"* * * that if in any of such cases either the child or
the parent, guardian or custodian is at the time of filing of
petition present within some other county, but does not re
side therein, the juvenile court of such other county shall
have concurrent jurisdiction. * *

You inquire whether this means that the juvenile court of
your county may commit this child to some public institu
tion and enter an order that it be charged to the county in
which, according to the testimony of the father, the child
has a legal settlement. You'state that if that is what the
statute means, it would appear that this could be done with
out serving notice on the county to be charged with the sup
port of the child. You ask for an opinion on this question,
as you have this case pending in your court.

I have no doubt that under this section the juvenile court
may determine the legal settlement of the child, which fixes
the liability for its maintenance upon the county in which
it has a legal settlement. I believe, however, that the judge
should notify the county in which such legal settlement is
determined to be located and should give the county an op
portunity to be heard in the matter before passing final
judgment.
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We are not ready to hold that in the absence of such a no
tice a determination of the legal settlement is not binding on
the other county, but there is a provision made in the law
for correcting the determination of settlement both by the
county or the state which is held liable for the support. See
sec. 46.10, Stats.
JEM

Municipal Corporations — Villages — Peddlers — Incor
porated villages in this state have power to levy and collect
license fees from peddlers in addition to fees provided by
state law.

June 14, 1932.

John G. Taras,
Assistant District Attorney,

Portage, Wisconsin.

You ask whether an incorporated village in this state can
levy and collect license fees from peddlers and hawkers in
addition to the fees provided by state law. Sec. 66.05, sub-
sec. (8), par. (d). Stats., gives cities the power only to li
cense, regulate or restrain hawkers and peddlers. You call
attention to an opinion of this department in II Op. Atty.
Gen. 611, in which it was held that neither an unincorporat
ed village nor the town in which it is located has any author
ity to prescribe licenses for peddlers and to require the pay
ment of license fees by peddlers, except under the provisions
of sees. 1584p, 1584/t and 1584i, Stats. 1913, the first of
which is now sec. 129.22. That opinion was based upon the
principle of law that villages are not authorized to do any
act unless expressly or impliedly given by statute.
We do not doubt the correctness of the decision at the

time when it was rendered. Since the date of said opinion
which was July 3, 1913, the'constitution of Wisconsin was
amended, giving cities and villages the power to determine
their local affairs and government.
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Sec. 61.34 subsec. (27), provides:

"Ordinances for order, health. To ordain and estab
lish all such ordinances and by-laws for the government and
good order of the village, the suppression of vice and im
morality, the prevention of crime, the protection of public
and private property, the benefit of trade and commerce and
the promotion of health, not inconsistent with the constitu
tion and laws of the United States or of this state, as they
shall deem expedient; and to determine and establish by or
dinance the mode of procedure, and what it shall be suffi
cient to allege and prove in order to make out a prima facie
case of violation of any ordinance."

We believe that the provision of the constitution granting
home rule to villages and the above quoted section of the
statute giving police power to villages for the protection of
public and private property and the benefit of trade and
commerce, are broad enough to authorize the village at the
present time to issue licenses to peddlers for a fee in addi
tion to the fees under the state law.
JEM

Public Officers — Trustees of County Institutions—Courv-
ty Highway Bookkeeper — Asylum board trustee may not
be also bookkeeper of county highway shops on salary.

June 15, 1982.
John A. Markham,

District Attorney,
Whitehall, Wisconsin.

You inquire whether the same person may hold the posi
tion of bookkeeper of the county highway shops at a month
ly salary and the position of member of the asylum board of
trustees under sec. 46.18, Stats. You say that you have ad
vised the county board that the two positions are incompati
ble and that the same person cannot receive compensation in
both. You ask the opinion of the attorney general.
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I see no incompatibility in the duties of the two positions,
for I see no points of contact, and where there are no points
of contact, there can be no conflict of interest or duty.

Sec. 46.18 (2), however, is specific that "no such trustee
shall have any other lucrative office or emplojnnent in the
county government." This prohibits any trustee under sec.
46.18 from holding a salaried position with the county and
therefore prohibits the same person's being bookkeeper of
the county highway shop on salary and asylum board trus
tee.

I have not referred to sec. 348.28 and the case of Henry v.
Dolen, 186 Wis. 622, wherein it is held that contracts of per
sonal service or employment are included within the provi
sions of that section, because sec. 46.18 (2) is specific and
special, and is an adequate answer to your question.
FMW

Public Health —Busic Science Law — Chiropractors—
Chiropractic under sec. 147.23, Stats., is confined to manipu
lations of articulations of human body, and one licensed only
as chiropractor under that section who uses electro-therapy
violates medical practice act and is subject to prosecution
thereunder.

June 16, 1932.

James R. Durfee,
District Attorney,

Antigo, Wisconsin.

You state that a chiropractor is making use of electro
therapy machines in the conduct of his business.
You ask for a discussion of the latitude of chiropractic

and also, if the chiropractor is violating the law, under what
statute he should be prosecuted.

Chiropractic was first recognized by the Wisconsin legis
lature in 1915, when it enacted sec. 1435e, reading:
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"Reputable practitioners of chiropractic may practice
their profession in this state, provided that they do not rep
resent themselves to be or hold themselves out as registered
or licensed; and provided further, that there is conspicuous
ly displayed in the offices or places where they practice their
profession a sign or signs containing the following words in
large and legible type: 'Not registered or licensed in Wis
consin.' "

In 1925 the legislature first made provision for the licens
ing of chiropractors, by the enactment of sec. 147.23, Stats.
The statute did not attempt to define what chiropractic was,
but merely provided that "no person shall practice chiro
practic" unless licensed as therein provided. Subsec. (4)
provided that the examination "shall be in the subjects usu
ally taught in such reputable schools of chiropractic." In
the absence of a definition in the statute, the word "chiro
practic" must have whatever meaning it had at the time of
the enactment of the statute, subject, of course, to improve
ments in the system, but not to the adoption of another sys
tem fundamentally different. So our inquiry at once turns
to an investigation of what chiropractic was in 1925.
A number of states had chiropractic regulation at that

time. Many of them had defined the word. An examina
tion of these definitions will be of help.

Arkansas: "Said license * * shall entitle the hold
er thereof to adjust by hand the displaced segments of the
vertebral column and any displaced tissue in any manner re
lated thereto."

Kansas: "Any chiropractor * * * may adjust by
hand any displaced tissue of any kind or nature."
North Dakota: "Any chiropractor * * * may ad

just any displaced tissue of any kind or nature."

Colorado: "The practice of chiropractic as used in this
act is hereby defined to mean the treatment of disease or
morbid conditions of human beings by palpation, nerve
tracing and adjustment of vertebrae by hand."

Connecticut: "The practice of chiropractic shall be un
derstood to be adjustment by hand of any or all of the ar
ticulations of the human vertebral column."

North Carolina: "Chiropractic is hereby defined to be
the science of adjusting the cause of disease by realigning
the twenty-four movable vertebrae of the spine, releasing
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pressure on nerves radiating from the spine to all parts of
the body, and allowing the nerves to carry their full quota
of health current (nerve energy) from the brain to all parts
of the body."

Idaho: "Any licentiate * * * may adjust any dis
placed segment of the vertebral column or any tissue related
thereto for the purpose of removing occlusion of nerve stim
ulus in the bodies of human beings."

Florida: "Any chiropractor * * * may adjust by
hand any displaced tissue of any kind or nature or other
wise practice according to the tenets of his or her respective
school."

Minnesota: "Chiropractic is hereby defined as being the
science of adjusting any abnormal articulations of the hu
man body, especially those of the spinal column, for the pur
pose of giving freedom of action to impinged nerves."
Montana: "Chiropractic is the science that teaches that

disease results from anatomic disrelation and teaches the
art of restoring anatomic relation by a process of adjust
ing by the use of the hand. No other means of securing
health shall be construed to be chiropractic except the appli
cation of the inherent qualities at the time in the patient or
appertaining to the chiropractor."

Nebraska: "Any person shall be regarded as practicing
chiropractic within the meaning of this article who shall ad
just by hand any articulation of the spine."

Washington: "Any chiropractor * * * may adjust
by hand any articulation of the spine."
Maryland: "Any chiropractor * * * may adjust by

hand any articulations of the spinal column."
New Jersey: "The term chiropractic * * * shall be

construed to mean and be the name given to the study and
application of a universal philosophy of biology, theology,
theosophy, health, disease, death, the science of the cause of
disease and art of permitthig the restoration of the triune
relationships between all attributes necessary to normal
composite forms, to harmonious quantities and qualities by
placing in juxtaposition the abnormal concrete positions of
definite mechanical portions with each other by hand, thus
correcting all subluxations of the articulations of the spinal
column * * *."

Arizona: "Any chiropractor * * * may adjust by
hand any articulations of the spinal column."
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Georgia: "Chiropractors * * * shall have the right
to adjust patients in Georgia, according to specific chiro
practic methods."

Iowa: "The practice of chiropractic shall be deemed to
be the adjustment by hand of the articulations of the spine
and other incidental adjustments according to chiropractic
methods."

New Hampshire: "Chiropractic is herein defined to be
the science of adjusting the cause of disease by realigning
by hand the twenty-four movable vertebrae of the spinal
column or misalignments of the sacro-iliac articulations."

Oklahoma: "Chiropractic is hereby defined to be the sci
ence that teaches health in anatomic relation and disease or
abnormality in anatomic disrelations, and includes hygiene
and sanitary measures incident thereto."

South Dakota: "Chiropractic is hereby defined to be the
adjustment by hand of the articulations of the human
spine."

Tennessee: "Chiropractic is defined as the science of pal
pating, analyzing and adjusting the articulations of the hu
man spinal column by hand."

Utah: "The science of palpating and adjusting the ar
ticulations of the spinal column by the hands only."

Note that in all of the foregoing definitions, the keynote
is adjustment) that in practically all of them, the adjust
ment is by hand) and that in practically all of them, the ad
justment is of the spinal column.

In New Mexico, the definition covers treatment of physi
cal or mental conditions, by the use of methods such as pal
pating, diagnosing, adjusting and treating "by the applica
tion of manipulative, manual and mechanical means, includ
ing all natural agencies imbued with the healing art, such
as food, water, heat, cold, electricity, vacuum cupping and
drugless appliances, without the use of drugs or what are
commonly known as medicinal preparations, or in any man
ner severing or penetrating any of the tissues of the human
body known as surgery."

Maine defines chiropractic as "it is taught and practiced
by the recognized schools and colleges of chiropractic."
Vermont does not define the word, nor does it expressly

limit the chiropractor's activities.
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Except as to the last state, all states expressly prohibit
the use of drugs and the practice of surgery, and some go
even further in expressly inhibiting the inclusion of forms
of treating the sick other than by chiropractic manipulation.

Since 1925, other states have enacted laws relating to
chiropractic, and these carry out the points brought out
above, namely, that chiropractic is adjustment, by the hand,
generally confined to the spinal column, and that medicines
and surgery are prohibited. See statutes of: Kentucky,
Missouri, Rhode Island, West Virginia, Wyoming.
What definition do the organized Wisconsin chiropractors

themselves give? They say:

"Chiropractic is a philosophy, science and art of things
natural; a system of adjusting the articulations of the spinal
column, by hand only, for the correction of the cause of dis
ease. This definition is inclusive and any and all other
methods are declared not to be chiropractic. All else be
longs to other methods." See advertisement of 20th con
vention of the Wisconsin Chiropractic Association, Apple-
ton Post-Crescent of October 6, 1931.

In 1923 the chiropractors had a bill introduced in the leg
islature which authorized chiropractors to be licensed "to
adjust by hand displacements of the human vertebral col
umn." (The bill was defeated.)

The 1925 bill sponsored by the chiropractors contained a
similar definition, extended to all "articulations," but it was
eliminated before passage at the instance solely of the osteo
paths, who claimed that the definition as so extended was a
definition of osteopathy.

In May, 1925, the court decided the case of Isaacson v.
Wisconsin Casualty Ass'n, 187 Wis. 25. While the decision
dealt with the question of whether a chiropractor was a
"physician" within the meaning of the workmen's compen
sation act, the language of the court indicates the court's
view of what is meant by chiropractic. It was said that
"physician" did not include "a specialist in body manipula
tions only such as chiropractors."

Webster (1910 ed. of New International Dictionary) de
fines chiropractic as "A system of healing that treats di
sease by manipulation of the spinal column."
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Fupk & Wagnalls New Standard Dictionary: "A drug-
less "method of treating disease chiefly by manipulation of
the spinal column."

New International Encyclopedia: "A system of manipu
lation which aims to cure disease by the mechanical restora
tion of displaced or subluxated bones, especially the verte
brae, to their normal relation. * * *"

Encyclopedia Brittanica, 14th ed., attributes the develop
ment of chiropractic to B. J. Palmer, of Davenport, and
Palmer himself said, in a circular issued:

"I use only the neurocalmeter, spinograph, adjusting table
and my hands to get the sick well. Anjrthing more or other
than this may be something else, but it isn't chiropractic."

From this wealth of authority, it is clear that chiropractic
is the adjustment of, ordinarily, the spinal column, and or
dinarily only by manipulation by the hand; also, that chiro
practic does not include the use of any medicines or drugs,
nor surgery, nor the use of any devices which do other than
adjust, if, indeed, it permits mechanical apparatus even for
adjustment.

On the definition alone, the use of electro-therapy devices
is not chiropractic. The next question is: Even though
the use of such devices is not chiropractic, is there any law
prohibiting a chiropractor from making use of them?
The definition of "treat the sick" in sec. 147.01 (1) - (a) is

very broad. To treat the sick is "to examine into the fact,
condition, or cause of human health or disease, or to treat,
operate, prescribe, or advise for the same, or to undertake,
advertise, announce, or hold out in any manner to do any of
the said acts."

Sec. 147.02 is an absolute prohibition against treating the
sick except as authorized. If the use of electro-therapy ma
chines is the treatment of the sick, chiropractors may not
use such machines; because, as we have seen, chiropractic
does not include anything other than "articular manipula
tions."

That such machines are used and intended for use in the

treatment of the sick, as treatment of the sick is defined in
sec. 147.01 (1) (a), needs no argument. To so argue would
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be equivalent to arguing that clothing is to wear, food to
eat, and coal to burn.

Granting, even, that chiropractors may abandon the use
of the hand and adopt mechanical means of accomplishing
the manipulations that are the backbone of chiropractic (i.
e., an "advancement in the science,"), still chiropractors
may not use electro-therapy devices, because such machines
are not manipulation machines. Dr. J. C. Elsom, of the uni
versity of Wisconsin, says with reference to various of these
machines:

"1. Quartz ultra violet lamp. The short rays are very
bactericidal. They are sometimes used for severe reactions,
notably in the removal of port-wine birthmarks, and some
times in alopecia areata, in the treatment of keloids and
other scar tissue, etc. The longer wave lengths (2800 to
8100 Angstrom units) are used in the air cooled lamp. The
outstanding effect of these longer rays is in the prevention
and cure of rickets, some forms of tuberculosis (other than
pulmonary) and for their so-called 'tonic effects.' There are
also certain blood changes which result from these rays,
notably in the calcium and phosphorus metabolism.
"2. Infra-red lamps. These* lamps give off the longer rays

of the spectrum only, which consist practically entirely of
heat. They are used for sprains, acute painful conditions,
etc.
"3. Diathermy. This is the heating of the tissues by

means of the high frequency currents, the electrical energy
being changed to heat energy. It is a deeply penetrating
heat and should not be used in hemorrhagic conditions or
where there is pus without drainage.
"4. Sinusoidal and low voltage currents. These are forms

of the galvanic current. The effects are chemical or me
chanical or thermal, according as applied. They are used
to stimulate muscle contraction.
"5. Cautery. Electro-coagulation (from the high fre

quency currents) is sometimes referred to as cautery, but
the effects are different. True cautery is where an intense
ly heated substance is applied to certain tissues. Both agen
cies are surgical in their application.
"6. X-ray. Most common use is for diagnostic purposes.

The treatment purpose is chiefly used in cases of malignan
cy. A very powerful agency, and immense damage may be
done and even loss of life occur from improper use.
"7. Colonic irrigators. These are of rather recent intro

duction. When properly applied and with correct technical
knowledge, good results are being reported."
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In summarizing, Dr. Elsom says that all of the agencies
mentioned are specialties in medicine, because of the fact
that knowledge of these methods and the technic of applica
tion comes only from much study and long experience. They
should never be used except when administered by an ex
pert.

In Corsten v. State Industrial Commission, 240 N. W. 834,
the Wisconsin supreme court had to deal with the question
of whether a chiropractor was a physician within the mean
ing of the workmen's compensation act. In holding that a
chiropractor is not a physician, the court says that under
under the definition of "treat the sick," in ch. 147 of the
statutes, it is true that "chiropractors do treat the sick and
that their treatment is 'medical treatment.' * * •'= But
we are also of opinion that a chiropractor is not a physician
as that term is used in the act and in ch, 1^7." (Italics
ours.)

In that case the court discusses a bill passed by the 1931
legislature but vetoed by the governor. The bill would have
expressly put chiropractors on the same footing as practi
tioners of Christian Science healing under the workmen's
compensation act. The court points out that the bill would
have made chiropractic not medical treatment but in lieu
of it.

It is clear that under sec. 147.23 a chiropractor is licensed
to treat the sick in no way other than by chiropractic. That
chiropractors may not step outside of the field of chiroprac
tic is obvious. See:

People V. Vogelsang, 116 N. E. 977, 221 N. Y. 290, holding
that, although the medical practice act excepted Spiritualist
ic treatment, one who combines faith and prayer with the
use of patent medicine is not immune from prosecution for
violating the act.

State V. Miller, (N. D.) 229 N. W. 569, to the same effect.
People V. Krause, 291 111. 64,125 N. E. 726, where a Spir

itualist was held guilty of violating the medical practice act
by the laying on of hands and manipulation of the shoulders
of the patient.
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In other words, the licensed practitioner may not step out
side of the field in which he holds a license, nor can the
exempted system of healing employ any means outside of
such system.

There are a few cases directly in point on the subject we
are dealing with:

State Board of Med. Exam. v. De Young, 143 Atl. 818, af
firming 6 N. J. Misc. R. 281, 140 Atl. 676. This case held
that the giving of electric treatments by any person not
licensed to practice medicine and surgery is a violation of
the medical practice act.

State Board of Med. Exam. v. lAvesey, 148 Atl. 919, af
firming 6 N. J. Misc. R. 177, 140 Atl. 444, held that a chiro
practor giving electrical treatments exceeded his authority
under the chiropractic license law.

State Board of Med. Exam. v. O'Neill, 6 N. J. Misc. R.
1075, 148 AtJ. 814, held that a licensed osteopath had no
right to use electric appliances.

State Board of Med. Exam. v. De Baun, 7 N. J. Misc. R.
1040, 147 Atl. 744, held that chiropractor giving electric
treatments by placing discs on stomach and back connected
with electrical machine violated the medical practice act.
Monohan v. Devinny, 225 N. Y. S. 601, held that a chiro

practor steps outside his own field when he diagnoses and
treats ailments. Note that New York has no chiropractic
license law, but that its medical practice act permits license
"according to the qualifications of the applicant," in other
words, according to his particular system of healing. It
would seem obvious that New York views chiropractic in its
meaning of relieving the cause of disease rather than in the
treatment of disease.
In Larson v. State, (Texas) 285 S. W. 817, an electrical

therapeutic was held a practitioner of medicine. (Texas
has no chiropractic law.)
I am of the opinion that electro-therapy is not within the

field of chiropractic, and that, therefore, the chiropractic li
cense under sec. 147.28 does not authorize the use of electro
therapy.
In Nelson v. Harrington, 72 Wis. 591, a case of a clair

voyant, and Kuechler v. Volgmann, 180 Wis. 288, a case of a
chiropractor, the Wisconsin court has definitely and emphat-
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ically taken the position that one who treats the sick by any
method is engaged in the practice of "medicine," and sub
ject to the medical practice act.

««* * H! What they hold themselves out to do and what
they do is to treat disease, * * *" Kueckler v, Volg-
mann, supra, p. 244.

I am of the opinion, therefore, that one licensed only as a
chiropractor under sec. 147.23, who uses electro-therapy, vi
olates the medical practice act and is subject to prosecution
under that act.

FMW

Elections — Nominations — Under sec. 5.05, subsec. (6),
par. (e), Stats., petition for new party primary ballot is re
quired to be signed by one-sixth of electors in each of at
least ten counties of state, to authorize ballot for state of
fices, but requires no percentage of electors of state as
whole.

But such petition does not authorize place on ballot for
legislative or congressional offices except in districts in
districts in which petition was signed by one-sixth of elec
tors of district. Primary ballot for such new party should
not contain mention of nor space for any offices as to which
petition is insufficient.

June 17, 1932.

Theodore Dammann,
Secretary of State,

You refer to opinion of December 15, 1931, XX Op. Atty.
Gen. 1169, and ask the following questions:

1. "Does sec. 5.05 (6) (e) require petition for new party
state ticket to be signed by one-sixth of the electors from
the state from not less than ten counties or merely by one-
sixth of the electors of any ten counties? If the general
use of lang^uage in subsection (6) is taken into account.
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especially paragraphs (a) and (d), may it not mean one-
sixth of the electors of the state, especially since the basis
for ascertaining the number of signers required u^der (e)
is to be the same as under (d) ?

2. "It is further held that after qualifying for a 'party
ticket,' separate petitions must be filed for congressmen,
state senators and assembljmien and, inferentially, for coun
ty officers. This will require one hundred and ninety-eight
separate petitions to secure a complete state party ticket,
each of which will be signed by at least one sixth of the
electors in any one of the districts concerned. But if the
party wins a 'state party ticket,' does that not carry every
thing else with it? If, on the other hand, the new party
qualifies only for a congressional district, would that not
likewise secure a complete party ticket from the governor
down to party precinct committeeman for that district? If
not, what kind of a ballot would be printed for that dis
trict?"

Sec. 5.05, subsec. (6), par. (a). Stats., requires nomina
tion papers for a state office to be signed "by at least one
per cent * * * in at least ecwh of six counties in the

state, and in the aggregate not less than one per cent nor
. more than ten per cent of the total vote of his party in the
state."

Sec. 5.05 (6) (b) requires nomination papers for a repre
sentative in congress to be signed "by at least two per cent
of the voters of his party, in each of at least one-half of the
counties of the congressional district, and in the aggregate
not less than two per cent nor more than ten per cent of the
total vote of his party in such district."

Sec. 5.05 (6) (c) requires nomination papers in a dis
trict less than a congressional district in area or for a city
or county office to be signed "by at least three per cent of
the party vote in at least one-sixth of the election precincts
of such district and in the aggregate not less than three per
cent nor more than ten per cent of the total vote of his party
in such district."

Sec. 5.05 (6) (e) provides:

"Any other political organization which shall file with the
secretary of state, * * * a petition signed by not less
than one-sixth of the electors in at least ten counties there
in, or by one-sixth of the electors within any senatorial, as
sembly or congressional district, praying that said organiza-
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tion be given a party ticket at the said September primary,
may have a separate party ticket as a political party in such
district or in the state, as the case may be, at such primary;
and all candidates of such party for the nomination as can
didates for the office of member of the assembly or of the
senate or for representative in congress, if the petition be
signed by electors in the district only, or for the nomination
as candidates for state offices, if the petition be signed by
the above required number of electors in at least ten coun
ties in the state, shall, upon complying with the provisions
of law relative to nomination papers, be placed upon such
ticket."

Note that in paragraphs (a) and (b) the requirement is
for a certain percentage of the voters in each of the desig
nated number of counties, while in paragraph (c) the re
quirement is for a certain percentage of the voters in the
designated number of precincts, the "each" not being used,
but that in all of these three paragraphs the minimum per
centage of the total party vote of the state or district, as the
case may be, is also designated. In paragraph (e) the
"each" is not used nor is any designated percentage of the
total vote expressly required.
In an opinion, August 19,1926, XV Op. Atty. Gen. 352, it

was said, pp. 858-354:

"* * * in my opinion the phrase 'each of in pars, (a)
and (b), subsec. (6) adds nothing to the requirement. 'In
at least each of six counties of the state' (par. a) and 'in
each of at least one-half of the counties of the congressional
district' (par. b) mean exactly what would have been meant
if the language was simply 'in at least six counties of the
state' and 'in at least one-half of the counties of a congres
sional district,' respectively. So, if the language of par. (c)
was 'in each of at least one-sixth of the election precincts,'
instead of 'in at least one-sixth of the election precincts' as
it is, the meaning would be the same."

This interpretation I believe to be correct and in accord
with the legislative intent. It applies with like force to the
identical phrasing of par. (e), and par. (e) omitting the
provision present in pars, (a), (b),and (c) for a minimum
of a certain percentage of the total party vote of the district
or state, I am of the opinion that the minimum requirement
of par. (e) for a state ticket is one-sixth of the electors in
each of at least ten counties of the state, and nothing more.
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In the opinion of December 15, 1931 (XX Op. Atty. Gen.
1169), to which you refer, it was said, p. 1170:

"* * * the petition by the required number of electors
in ten counties will entitle the new party to a party ticket
for state offices, but not for state senator, member of as
sembly, or congress. To secure the right to such ticket in
any district, the statute requires petition by one-sixth of
the electors in that district. Petitions may be combined, so
as to be for a party ticket for state offices, state senator,
member of assembly, and congressman, or any two of the
same, but no ticket can be had for state senator, member of
assembly or congressman except a petition be filed therefor
that is signed by one-sixth of the electors in the particular
district."

I think the petition may be merely for a separate party
ticket, and the number and county of the signers determine
what offices shall appear on the ballot. For example, if the
petition is signed as required for state offices, and also as
required for a particular legislative or congressional district
or districts, the party ballot will include state offices and the
legislative or congressional offices in that district or dis
tricts. To this extent the former opinion should be modified
or clarified.

The language of the statute is express and does not lend
itself to the interpretation you suggest, even were such in
terpretation consistent with the practical working out of the
law. The provision of the statute is that candidates for as
semblyman, senator or congressman may have their names
on a new party ballot "if the petitions be signed by electors
in the district only" and that candidates for state office may
have their names on the party ballot "if the petition be
signed by the above required number of electors in at least
ten counties in the state." This language excludes district
candidates except where the petition has the required signa
tures in the particular district, and state candidates unless
the petition be signed so as to permit state candidates
throughout the state. And practically, what use would it be
to run state candidates in a single district, and what con
sistency would there be in authorizing district candidates in
districts contributing no signatures to a petition, as in the
case of a state candidate petition only? I do not believe the
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le^slature had in mind to serve a practice of "straw" can
didates to aid other candidates.
You say in your question that the former opinion held, in-

ferentially, that separate petitions must be filed for county
officers. I find nothing in that opinion, nor in the statute,
suggesting inferentially or otherwise that candidates for
county office may have their names upon the new party pri
mary ballot. The statute confines the right to state officers
and to members of the legislature and congress.
The form of primary election ballot for the new party

presents no difficulty. I am of the oinion that the new party
has not the right to have designated upon the ballot any
other than the offices for which the new party has qualified.
If the new party qualifies only as to state officers, then the
primary ballot for such party should contain no reference
to or spaces for any other offices. And if, for instance, the
new party qualifies only in a particular assembly district
and for nowhere else in the state, a primary ballot should be
provided for such new party in that district only and the
only office named upon such ballot should be that for mem
ber of assembly. In each assembly, senate, and congres
sional district the primary ballot for the new party will
name only those offices for which the new party has quali
fied, and none other.
FMW
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Railroads — Taxation — Logging Railroads — Private
logging railroad located on forest crop lands is not subject
to assessment for taxation.

June 20, 1932.

Paul D. Kelleter,
Conservation Director.

Need has arisen for an opinion on the question of whether
a temporary improvement, such as a private logging rail
road located on forest crop lands, is subject to assessment
for taxation, and, if so, whether it should be assessed as real
or personal property.

Sec. 77.01, Stats., declares that it is the intent of the for
est crop act to preserve and insure the reproduction of Wis
consin forest products "* * *, all in a manner which
shall not hamper the towns in which such lands lie from re
ceiving their just tax revenue from such lands." The legis
lature, apparently, was concerned only with determining
that the towns should not be deprived of revenue from these
lands, and not with giving assurance to the state or county
of any tax revenue from them. This town revenue was
taken care of by the legislature when it provided that the
town in which the lands lie should receive, for each acre of
forest crop land, ten cents from the owner and ten cents
from the state. Unless timber is cut, in which case a sever
ance tax is paid to the state, no other taxation of this land
is provided for. It is our opinion that the twenty cents per
acre, to which the towns are thus entitled, must be taken to
be the "just revenue" intended for them in sec. 77.01, and
that no further property tax was intended.

Chs. 70 to 78, inclusive, of the Wisconsin statutes, provide
for the assessment and collection of all types of taxes. At
the beginning of ch. 70 appears the heading "Title X. Tax
ation." This title heading embraces the nine chapters on
taxation, of which ch. 70 on assessment and ch. 77 on taxa
tion of forest crop lands are two.
Ch. 70 deals with the assessment of both real and person

al property. If taxable at all, the logging railroad would
be assessable under the provisions of this chapter.

Sec. 70.08 provides:
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"The terms *real property,' 'real estate' and 'land,' when
used in this title, shall include not only the land itself but
all buildings and improvements thereon, including buildings
on leased lands, and all fixtures and rights and privileges ap
pertaining thereto and also private railroads and bridges."

Sec. 77.03 provides:

"From and after the filing of the order with the officers
mentioned in subsection (3) of section 77.02 the lands de
scribed therein shall be 'Forest Crop Lands,' on which taxes
shall thereafter be payable only as hereinafter provided.
^  d. ^,,

The only tax provisions thereinafter are the ten cents per
acre tax and the conditional severance tax.

Sec. 77.04 states that if the clerk has noted the forest crop
lands in the tax roll "Such lands shall thenceforth not be as
sessed or tax levied thereon as provided in chapter 70 of the
statutes entitled 'Assessment of Taxes,' but shall be subject
to annual specific taxes as hereinafter provided." Again
the "specific taxes" can only refer to the ten cent tax and/or
severance tax.

Reverting to the definition of the word "land" as used in
the taxation statutes, it is to be noted that the logging rail
road is specifically included in the words "private railroad"
and perhaps included in the generic term 'improvements.'
This definition covers the word "land" as used in ch. 77, and
the word "lands" in sees. 77.03 and 77.04 must be taken to
include the private logging railroad in question.
In Langlade v. Crocker Chair Co., 190 Wis. 226, under sec.

70.08 leased rails and track materials used in a private log
ging railroad were not taxable as personal property; but as
a part of the real estate.

Ahergy. Mae, 198 Wis. 349, held that sec. 70.08 taken in
conjunction with sec. 70.17, which provides that real prop
erty shall be assessed to the owner, does not permit the sep
arate assessment of interests in real property. It Js our
opinion that this logging railroad located on forest crop
lands must be classed as real estate for taxation purposes.
The railroad being thus classed as real estate, the exemption
of the forest crop land from taxation operates to exempt
from taxation the private logging railroad located on this
land.

JWR
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Dairy and Food — Public Health — City is within its
rights in passing ordinance requiring higher standard of
milk fat than state law requires in either milk or cream.

June 20, 1932.

Harry Klueter, Chief Chemist,
Department of Agriculture and Markets^

You call our attention to sec. 352.03, subsec. (6), Stats.,
defining cream, and state that a certain city in this state has
passed an ordinance fixing a minimum fat content for cream
sold in that city, which is seven per cent higher in milk fat
than the state requirement and inquire whether or not the
city is within its rights.

Sec. 352.03 (6) defines cream as follows;

"Cream is that portion of milk, rich in milk fat, which
rises to the surface of milk on standing, or is separated
from it by centrifugal force, is fresh and clean, and con
tains not less than eighteen per cent of milk fat."

If the city ordinance fixes a minimum fat content for
cream of twenty-five per cent of milk fat it would seem that
it is in conflict with the state law. A number of cases in
this state clearly lay down the general rule that municipal
regulations must not directly or indirectly contravene the
general law. Wisconsin Association of Master Bakers v.
Milwaukee, 191 Wis. 302; Hickman v. Wellauer, 169 Wis.
18; City of Baraboo v. Dwyer, 166 Wis. 372; State v. Fisher,
33 Wis. 154.

Nor can such regulations be repugnant to the policy of
the state as declared in general legislation. Barling v.
West, 29 Wis. 307.
There is a question, however, in this case as to whether

the state law and the ordinance are in conflict. In order

that there be a conflict between a state enactment and a
municipal regulation both must contain either express or
implied conditions which are inconsistent and irreconcilable
with each other. In the case of City of Baraboo v. Dwyer,
166 Wis. 372, the speed limit fixed by the city was less than
that fixed by the state law. Clearly this was inconsistent
with the statutes and hence void.
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In the case now before us the city ordinance does not con
flict with the statute but adds to its requirements. Cream
sold under the city ordinance would contain more milk fat
than is required by the state law and, as a general rule, ad
ditional regulations to the state law do not constitute a con
flict therewith. In re Hoffman, 155 Gal. 114, 118, 99 P.
517; Mann v, Scott, 180 Gal. 550, 556,182 P. 281.
The Hoffman case, 155 Gal. 114, 99 P. 517, is very much

in point. The city ordinance of Los Angeles required that
milk contain 12.5 per cent of milk solids 3.5 per cent of
which should be butterfat. Subsequent to the passage of
the ordinance the state law defined milk as follows:

"Milk is the fresh, clean, lacteal secretion obtained by the
complete Tnilking of one or more healthy cows * * * and
contains not less than three per cent of milk fat, and not less
then eight and five-tenths per cent of solids—not fat. * *

In upholding the ordinance the court says, p. 118:
*  * rpjjg legislature has, in effect, declared that it

shall be unlawful to sell milk containing less than 11.5 per
centum solids, 3 per centum of which solids shall be milk fat.
An ordinance of a municipality requiring of the milk vended
therein a larger peipcentage of solids, if not in it exactions
unreasonable, does no violence to the laws of the state. The
state's declaration merely is that it shall not be sold contain
ing less than 11.5 per centum of solids, 3 per centum of
which shall be milk fat. If the city of Los Angeles had pro
vided that milk might be vended which contained less per
centum of milk fats than that exacted by the state law, there
would be presented a plain case of conflict. The municipali
ty would be endeavoring to legalize that which the state had
declared to be unlawful. * * *"

In view of the above it is our opinion that the city is clear
ly within its right in requiring that cream sold in that city
contain 25 per cent of milk fat.
RMO
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Building and Loan Associations — Withdrawal value of
shares in building and loan association is as established af
ter charging of losses ascertained by examination and audit
under sec. 215.24, subsec. (2) or an appraisal by order of
the commissioner of banking under sec. 215.24, (3). Com
missioner may direct audit under subsec. (2) or appraisal
under subsec. (3), and consequent charging of losses, as
well, after ordering suspension of payments under subsec.
(4) or when association is in liquidation, under sec. 215.33
or 215.36, as at any other time. Known losses may be ap
portioned and charged to shares without audit or appraisal,
but care should be exercised, and they should be charged to
all shares at same time. Constitutionality of all of these
statutes is assumed in this opinion.

June 21, 1932.

Thomas Herreid, Acting Commissioner,
Banking Department,

You a^k several questions with reference to the provisions
of ch. 23, Laws Special Session 1931, for appraisal of the
assets of building and loan associations, the charging off of
losses, the determination of withdrawar values, and the off
setting of such values against the mortgage loans of borrow
ing members.
In an opinion this day given to Frank W. Kuehl, stabiliza

tion director in your department,* I discussed the constitu
tionality of these provisions, and said:

"I see no reason to question the constitutionality of the
application to shares both subsequent to and antedating the
law, of the provisions for appraisal on order of and under
the supervision of the commissioner of banking and the fix
ing of ihe book and withdrawal values therefrom, thus writ
ing down both withdrawals and maturities to a 'solvent'
basis."

But of the application of the offset provisions, as to credi
tors and stockholders antedating the law, and to associations
previously in liquidation, I said:

"I do not endeavor to make answer, for I am satisfied that
the doubts are such that the reasonable certainty essential

Tage 669 of this volume.
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to the giving of a definite opinion, in the circumstances, is
absent, and that these offset provisions neither should be
followed nor disregarded, except by direction of the court."

I shall answer your questions, however, upon the assump
tion of the constitutionality of all the provisions of the law
and their full applicability.

Sec. 215.24 (2) provides for an examination and audit of
the "assets, books, and accounts" annually, and at such other
time as the banking department may direct. Sec. 215.24
(3) provides that the commissioner also may require an ap
praisal of its property by appraisers approved by the com
missioner. Both subsections make the resulting values the
"book values," and losses are to be charged off, accordingly,
from the book value of the stock if necessary. Sec. 215.43
defines "withdrawal value" to mean the "book value" less
certain incidental charges.

Sees. 215.24 (6), 215.33 (16), and 215.36 (2), read as
follows:

215.24 (6) "Any borrowing member, with the approval
of the board of directors and the commissioner, may pay to
the association the difference between the withdrawal value
of his pledged shares and the amount due upon his mortgage
loan, and his mortgage and other securities shall thereupon
be released."

215.33 (16) "Whenever from and after September 1,
1931, the commissioner shall have taken possession of the
property and business of any association under subsection
(2) of this section he shall apply the withdrawal value of
all shares pledged upon a mortgage loan to such loan, and
the rate of interest charged on the balance due on such loan
from and after the date on which possession was so taken
shall be the legal rate as provided for by law."

215.36 (2) "Whenever on and after September 1,1931, an
association voluntarily liquidates, the withdrawal value of
shares pledged upon a mortgage loan shall be applied and
credited to such mortgage loan at once and the borrower
shall be liable only for the balance of such loans. The rate
of interest charged upon such balance shall be the legal rate
as provided for by law."

You ask:

1. Under sees. 215.33 (16) and 215.36 (2), what is the
proper procedure to determine and assess losses?
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2. Should sec. 215.24 also be considered in determining
the actual withdrawal value?

3. Can a borrowing member be assessed losses upon with
drawing by paying the difference between the withdrawal
value of his stock and the amount of his loan, without also
assessing losses to all other members?
4. Can a member apply the withdrawal value of im-

pledged shares to loans when paying the balance due as pro
vided in sec. 215.24 (6) ?
The definitions of sec. 215.48 are:

*  * The words 'book value' shall mean the amount
standing to the credit of any member's shares upon the
books of the association. The words 'withdrawal value' shall
mean the book value of shares less the amount due for in
terest, advances made for taxes, insurance or any other
charges, withdrawal fees and forfeitures, as the by-laws of
such association may provide."

Sec. 215.24 (2) provides that, of losses shown by the ex
amination and audit, not absorbed by the contingent fund
and net profits, "the proportionate amount shall be charged
to each member." This charge, of course, is on the books of
the association, and reduces the "amount standing to the
credit of any member's shares upon the books of the asso
ciation," to use the language of the definition of "book
value" in sec. 215.48. So, obviously, at this stage, the "with
drawal value" is the "book value" as thus obtained, less cer
tain individual charges enumerated in the definition of with
drawal value.

Sec. 215.24 (8) provides that "whenever the commission
er shall have doubt of the losses" ascertained under subsec.
(2) being correct, he may have an appraisal of the property
of the association and that the value as so found "shall be
the value which shall be carried upon the books of the asso
ciation; all losses shall be determined from such value."
This leaves no question but that the book values, and, there
fore, the withdrawal values, are to be adjusted to absorb
the losses shown by the appraisal under subsec. (8).

Sec. 215.24 (4) authorizes the commissioner, in case of
certain heavy losses shown or anticipated, to suspend the
payment of dividends and of maturities and withdrawals.
Subsec. (5) authorizes certain stock loans to members
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"while such order is in effect." Subsec. (6) is quoted above.
In the opinion this day written to Mr. Kuehl, I said of sub-
sec. (6):

"While that provision is not expressly confined to such
periods as payments are under suspension by order of the
commissioner of banking (sec. 215.24 (4) ), as is sec. 215.24
(3), the substance of the section and the context indicates
that it was so intended. Such a provision, no doubt, was
deemed unnecessary except in case of suspension of pay
ment."

The statute leaves it to the discretion of the commissioner
of banking whether the examination and audit under sub-
sec. (2) properly shows the losses, and he may direct the
appraisal "whcncvBT^' he has doubt. That may be before or
after a suspension order under subsec. (4).

Sees. 215.38 (16) and 215.36 (2), providing for a like
offset of withdrawal value against loan when the association
is in liquidation, voluntary or by the commissioner, the com
missioner has power to order an audit under sec. 215.24 (2)
or an appraisal under sec. 215.24 (3) and the charging of
losses, at any time during the liquidation. It must be borne
in mind that liquidations of building and loan associations,
like those of banks, are under the supervision and direction
of the commissioner, and that he has broad powers, the con
trol of the court being invoked by the statutes only at cer
tain junctures and upon certain phases, subject, of course,
to the general jurisdiction of courts in all controversies
when properly invoked by a litigant.

If, under the provisions of sees. 215.11 and 215.24 (2),
the directors might have assessed the losses against a with
drawing member without assessing the losses against all
members, which I doubt, but upon which it is unnecessary to
give opinion, it would seem, nevertheless, that this cannot be
done since the definition of sec. 215.43 of withdrawal value
to mean the book value, less certain current charges there
enumerated. The book value is determined by the appor
tioning of the losses, under subsec. (2) or subsec. (3) of sec.
215.24, to all shares. Further losses must be likewise appor
tioned and charged to all shares. The whole machinery is set
up to secure equality of treatment, and I see no other way in
which equality of treatment can be obtained.
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I do not say that known losses can be charged off only
upon a complete examination or appraisal. I see no reason
why known losses may not be apportioned and charged to
the shares when they are known. But it should be clear that
the losses are actual and not assumed to beat down with
drawal values. And they should be apportioned and charged
to all shares at the same time, thus changing the book value
uniformly.
FMW
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Building and Loan Associa/tions — Building and loan as
sociations may borrow money to pay maturities and with
drawals, under authority of sec. 215.07, subsec. (2), State.,
to borrow for temporary purposes, but under that section
loan may not be for period of more than one year.

Limitation of sees. 215.11 and 215.13 that not more than
half monthly receipts of dues and interest may be used to
pay maturities or withdrawals, without consent of directors,
does not limit discretion of directors to monthly receipts of
dues and interest.

Extension of borrowing power of building and loan asso
ciations by special session of 1931 was with intention of en
abling borrowing to pay maturities and withdrawals, and to
create machinery whereby this might be done without
preferences.
One year and for temporary purposes limitations of sec.

215.07 (2) are superseded by sec. 215.07 (7), which author
izes building and loan associations to borrow from federal
finance corporations, with sole express limitation that all
loans do not exceed in aggregate amount two-fifth of assets,
and implied limitation that money is for purposes of asso
ciation.

Lender may recover money loaned to building and loan as
sociation to pay maturities and withdrawals, and so used,
and enforce its lien upon collateral, even though such bor
rowing and use were unlawful, and lender knew purpose and
use, unless unlawful use entered into contract of loan.

Provisions of sees. 215.24 (6), 215.33 (16), and 215.36
(2), for offset by borrowing member of withdrawal value
of his stock against his loan from association, should be
neither followed nor disregarded except by direction of
court, for doubts are such that reasonable certainty essential
to giving of definite opinion, in circumstances, is absent.

Legislature in enacting these offset provisions did not in
tend to lessen borrowing power of associations, and so with
drawal value of pledged stock need not be deducted from
assets in computing two-fifths of assets limit of borrowing
authority. june 21, 1932.
Frank W. Kuehl,

Stabilization Director,
Department of Banking.

FMW



670 Opinions op the Attorney General

Building and Loan Associations — Suggested that "trus
teed" percentage of withdrawal value of shares, in building
and loan association "suspended" or in liquidation, that are
offset against mortgage loans be left with association upon
agreement for eventual disposition so as to prevent prefer
ences between members.

June 28, 1932.
Leo T. Crowley,

Banking Review Board.

You call attention to opinion of June 21 to Frank W.
Kuehl, stabilization director in the department of banking,*
in which the constitutionality of the application of the pro
visions of ch. 28, Laws Special Session 1931, for the offset
of withdrawal value of pledged shares of building and loan
associations against mortgages is discussed, and ask what
legal method, if any, is available to accomplish the purpose
of those provisions to provide immediate relief to the bor
rowers and immediate cash to the association without the
delay of liquidation or court procedure.
The offset provisions referred to are contained in new sec.

215.24 (6) (associations under suspension of payment of
dividends and stock maturities and withdrawals), new sec.
215.33 (16) (associations in liquidation by the commission
er), and new sec. 215.36 (2) (associations in voluntary li
quidation) .
In an opinion on June 21, to Thomas Herreid, acting com

missioner of banking,** I discussed the application and ad
ministration of these offset provisions, assuming their full
constitutionality. In the opinion to which you have referred,
I found no invalidity in the full application of sec. 215.24
(6) (offset in associations under suspension), but said as to
the validity of sees. 215.33 (16) and 215.36 (2) (offset in
associations in liquidation):

"I do not endeavor to make answer, for I am satisfied that
the doubts are such that the reasonable certainty essential
to the giving of a definite opinion, in the circumstances, is
absent, and that these offset provisions neither should be
followed nor disregarded, except by direction of the court."

*Page 669 of this volume.
**Page 664 of this volume.
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I suggest the following practical solution as being legal
and affording relief to the borrowing member, providing
cash in the association treasury from the payment of the
net on mortgages, and protecting the officers or liquidators
by forestalling the possibility of preferences:
Charge off the losses under the provisions of sec. 215.24

and thereby determine the withdrawal value. Ascertain
what additional percentage will afford a safe and sure re
serve against possible additional losses. Require of the mem
ber taking the offset an agreement to leave with the associa
tion this additional percentage.
In the cases of a "suspended" association (sec. 215.24

(4) ), the offset provision is subject to the approval of the
directors and the commissioner and, in the exercise of that
discretion, the condition that the member shall leave such a
reserve with the association reasonably may be imposed. I
do not believe the statute requires an unconditional grant
ing or denying of the offset privilege.
In the case of an association in liquidation, the uncertain

ty of the rights of the borrowing member, on the one hand,
and the remaining members, on the other hand, justifies a
suspension of final settlement.
In the case of a "suspended" association the offset being

optional with the borrowing member, the agreement probab
ly should specify that he shall in no event receive any addi
tional sum, other than earnings on the deposit as indicated
by the earnings of the association. In the case of an asso
ciation in liquidation, however, the application of the offset
provision is not optional, but is made mandatory. If the new
provisions are enforceable, the borrowing member is obliged
to take the offset and the association is obliged to give it to
him, all on the basis of the withdrawal value as then deter
mined. The borrowing member may contract to take what
may be less if liquidation shall demonstrate his equable
share to be less. But has the liquidator authority to contract
to give him more, even if liquidation shall demonstrate his
equable share to be more? It would seem that in the case of
an association in liquidation, the agreement had better pro
vide for final adjustment on the basis of a final equable dis
tribution, but should contain a saving clause against such an
adjustment except in conformity with a final determination
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of the supreme court of Wisconsin upon the offset provision
involved, or by order of court in a proceeding where all par
ties in interest will be bound.

In case of a liquidating association, the agreement may
well be definite that the equable distribution shall take into
consideration the value of the present payment by allowance
of the withdrawal value, as compared with the subsequent
earnings of assets in liquidation. I do not suggest this ele
ment in case of a "suspended" association, for the right of
offset in a going association has long existed (sec. 215.18).
In the case of a "suspended" association, a period of years

may be specified, at the end of which period his rights in
and to the deposit shall be determined according to an ap
praisal aided by the experience of such period, with a sav
ing clause for the contingency of intervening liquidation. In
the case of an association in liquidation, the period of reten
tion should be until such time as the equitable share of the
member can be and is determined in the liquidation proceed
ings.
I trust that these suggestions will enable a practical work

ing out of the problems now confronting many building and
loan associations and their members. I am attaching sug
gested forms of resolutions of directors and agreement with
members. These forms may be modified as desired.
FMW
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Public Officers — Board of Vocational Education — Mal
feasance— Member of local board of vocational education
may not accept employment from board even though re
muneration amounts to less than one hundred dollars a year.

June 30,1932.

Board of Vocational Education.

Geo. P. Hambrecht, Director.

You inquire as to whether a member of the board of vo
cational education can be hired by the board to do repair
work during the summer provided his compensation for
such work does not exceed one hundred dollars.

Under the provisions of sec. 348.28, Stats., a public officer
may not be interested in a contract for personal services
with the governmental body of which he is a member. Henry
V. Dolen, 186 Wis. 622.

That section contains an exemption providing that the law
shall not apply to a contract for the sale of printed matter
or any other commodity not exceeding one hundred dollars
in any one year. Personal services are not commodities
within the meaning of this exemption.
Your question is, therefore, answered in the negative.

JWR
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Counties — County Board — County Board Resolutions
— Indigent, Insane, etc. — Under sec. 49.14, subsec. (3),
Stats., resolution of county board authorizing poor commis
sioner to pay claims for services of specialist in certain cases
is valid.

Under sec. 49.14, subsec. (3) and resolution adopted by
county board, supervisor has authority to authorize special
medical care and hospitalization for poor persons in his
town, ward or village, without approval of one of county
poor commissioners.

June 30,1932.

Clarence E. Rinehard,

District Attorney,
Chippewa Falls, Wisconsin.

In your recent letter you submit the following statement
of facts, and request an official opinion thereon.
Chippewa county is under the county system of poor re

lief and the board of supervisors adopted the following reso
lution :

"Resolution No. 3

"Be it Resolved, by the county board of Chippewa county
that the poor commissioner be and he is hereby authorized to
pay claims for the services of a specialist for operation or
attendance in cases where the county doctor cannot care for
the patient, and be it further
"Resolved, that such claims be audited and paid upon the

approval by the chairman of the town or supervisors of
cities and villages from which the patient comes and that
said chairman or supervisor take immediate action in the
matter.

James Cox,
Supervisor.

"Moved and seconded to suspend rules. Rules are sus
pended. Moved and seconded to adopt resolution. Motion
carried. All members present voting Aye."

Upon the above statement of facts you ask the following
questions:

1. Is the above resolution a valid one?
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2. Has a supervisor authority to authorize special medi
cal care and hospitalization for poor persons in his town,
village or ward, without approval of one of the county poor
commissioners ?

Your first question must be answered in the affirmative.
Subsec. (3), sec. 49.14, Wis. Stats., provides in part:

"In all counties in which a county home is not established
tlie county board may place all county relief of the poor in
charge of a board of trustees and superintendent governed
pursuant to sections 46.18 and 46.19, so far as applicable;
nr may provide for the support and maintenance of the coun
ty poor in such other manner as they shall direct."

Counties are local subdivisions of the state, created by the
sovereign powers of the state and the statutes confer upon
them all the powers they possess, prescribe all the duties
they owe, and impose all liabilities to which they are sub
ject. Frederich v. Douglas County, (1897) 96 Wis. 411
416, 71 N. W. 798.

Returning now to an examination of the Wisconsin
statutes, we find that subsec. (3), sec. 49.14, clearly em
powers the county to confer authority upon a poor commis
sioner or commissioners to sanction the employment of a
specialist for operation or attendance upon indigent persons
in cases where the county doctor cannot care for the patient.
You are therefore advised that the resolution hereinbefore
quoted is valid under the provisions of subsec. (8), sec.
49.14.

2. Your second question must be answered in the affirma
tive. Under the terms of the resolution the poor commis
sioner is given authority only to pay claims, and the sec
ond part of the resolution provides that such claims shall be
audited and paid upon the approval of the chairman of the
town or supervisors of cities and villages from which the
patients come; that is, the chairman is to approve the
charge. The resolution is not specific as to who is to do the
hiring but it would seem to follow that the person who ap
proves the charge is to determine the necessity of the hiring.
Practical considerations would call for him to do the hiring,
at least in emergency cases, whereas in other cases he might
have the hiring done by the poor commissioner. Either
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method would seem to be within, the scope of the last clause
of sec. 49.14, subsec. (3).
You are therefore advised that a supervisor has authority

to authorize special medical care and hospitalization for
poor persons in his town, village or ward, at least in emer
gency cases, without the approval of one of the county poor
commissioners.

JWR

Bridges and Highways — State Highways —County Aid
Where town has voted to construct road under sec. 83.14,

Stats., has petitioned for county aid, county aid has been
granted, and construction has been actually begun, town
meeting may not by resolution delay completion of project.

June 30, 1932.

Fred Risser,

District Attorney,
Madison, Wisconsin.

You submit information with respect to the proceedings
of the town meetings and the town board of a certain town
in appropriating money for the improvement of a highway,
and in petitioning the county board for county aid, under the
provisions of sec. 83.14, Stats., together with information as
to the action of the county board with respect thereto.

It appears that pursuant to a petition from the town the
county board in 1929 raised $4400 to match the $2000 raised
by the town for this purpose. Work was begun on the road
in 1930, and $3704.67 was spent. Some additional work was
done in 1931, there having been a delay in securing permis
sion to cross a railroad track. At the town meeting of April
7,1931, a motion was adopted to the effect that the comple
tion of the road in question be delayed for two years.
You inquire whether the action of the town board is such

as to bind the county and delay the completion of the work
for the time indicated.

Sec. 83.14, subsec. (5), Stats., provides that in such cases
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"The improvement shall be performed, supervised and
paid for and accepted in the same manner as state work."

This provision obviously refers back to the provisions of sec.
83.04, Stats., which provides that state aid work shall be
done by contract unless the county highway committee and
the state highway commission shall agree that some other

method would better serve the public interest. It is apparent
from that section that the county highway committee, sub
ject to the approval of the state highway commission, has
complete control of the work.
By subsec. (6), sec. 83.14, Stats., it is provided that the

work shall not be begun until the funds to pay for the same
are in the county treasury and the plans and specifications
have been approved by the state highway commission.
Your attention is directed to the opinion of this depart

ment found in IV Op. Atty. Gen. 629, wherein it was held
that a town meeting could change the designation of the
highway to be improved in the absence of objection from
the state or county, and that this may be done at an annual
or special meeting subsequent to the meeting at which the
levy for the improvement was made. The opinion also as
sumes that no money had been expended at the time the
designation was changed.
Your attention is also directed to the opinions of this de

partment found in IV Op. Atty. Gen. 775, and I Op. Atty.
Gen. 73.

In the case which you state the situation is somewhat dif
ferent in that a portion of the construction has already been
completed. The money having been raised by taxation for
this specific purpose and the work undertaken, it is the opin
ion of this department that the county authorities have the
right to proceed with the same to its completion, and that
the town meeting may not compel the delay of the improve
ment, if, in the judgment of the county highway committee
and the state highway commission, public interest requires
the completion of the work.
In this opinion it is not intended to make any suggestion

as to the merits of the controversy, or as to whether it would
be advisable or inadvisable for the county highway commit
tee and the state highway commission to voluntarily defer
to the expressed desires of the town in this respect.
JWR
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Minors — Adoption — Written consent given by parents
either before or after September, 1929, for adoption of theii
children, who were committed prior to September, 1929, to
state public school at Sparta, if voluntarily given, is suffi
cient to authorize adoption.

July 1,1932.

Board op Control.

You have forwarded to us a copy of a letter by C. D.
Lehman, superintendent of the state public school at Sparta
and you ash for an opinion on the question submitted by
him. Mr. Lehman says that several questions have arisen in
regard to adoption of the wards in his school; that there are
several hundred children who have been committed to said
school before the passage of the so-called children's code;
that most of these commitments are permanent and com
mitted the child as a dependent and neglected child. He
states there is no termination of parental rights in these
commitments as that wording was not included in the law
at that time. He also states that in some instances he has a
signed consent of the parent, giving him the permission to
complete an adoption; in other instances he knows where
the parent lives and can easily obtain a consent to adoption.
He inquires whether a permanent commitment to the in

stitution plus a signed consent of adoption, provided both
these papers are dated previous to September, 1929, are suf
ficient evidence for the completion of adoption. He also in
quires whether a commitment made before September, 1929,
and a release signed since the passage of the children's code
is sufficient evidence for adoption.

In the adoption procedings under ch. 822, Stats., sec.
822.04, subsec. (1), provides:

"Except as otherwise specified in this section, no adoption
shall be permitted except with the written consent of the liv
ing parents of a child. In the case of a child fourteen years
of age or over, the consent of such child also shall be re
quired and must be given in writing in the presence of the
court."
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The case of Lacker v. Venus, 177 Wis. 558, is instructive.
That case was decided in 1922. In the majority opinion it
was stated, p. 568:

"Before such extinguishment of the rights of the natural
parents and creation of rights in the adoptive parents there
must be an abandonment thereof by the natural parents by
conduct or written consent, or else due notice to them of the
proceedings wherein such transformation is to take place.
Such are the clear and explicit directions of the statutes, sec.
4022 et seq., quoted above. Such would be the result in the
absence of statutory provisions. Such are the repeated rul
ings of this court, from which we have no desire to recede,
nor to the vigor with which they are expressed could we add.
Schiltz V. Roenitz, 86 Wis. 31, 40, 56 N. W. 194; Estate of
McCormick, 108 Wis. 234, 238, 84 N. W. 148; Guardianship
of Knoll, 167 Wis. 461, 467, 167 N. W. 744."

Where you have the written consent of the parent to per
mit adoption by such persons as in your discretion may be
proper persons to adopt a child, I am of the opinion that a
legal adoption may now be secured although the parental
rights of the child were not terminated as they are now un
der the children's code. Of course the written consent must

have been secured without fraud and with the full under

standing of the parents as to the significance of the writing
which they signed. A permanent commitment to an insti
tution plus a signed consent of adoption, both papers being
dated previous to September, 1929, are sufficient in our opin
ion to authorize the adoption, and if the commitment was
made before September, 1929, and the release signed since
the passage of the children's code, we still believe that it is
sufficient evidence for adoption.
JWR
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Appropriations and Expenditures — School Districts
State aid under sec. 20.26, Stats., may not be given for
equipping old building.

July 1,1932.

0. H. Plenzke,

Assistant State Superintendent,
Department of Public Instruction.

You refer to sec. 20.26, Stats., which appropriates money
as state aid to consolidated school districts for the purpose
of partially defraying the cost of erecting and equipping
school buildings. Similar language is used in sec. 40.35, to
which reference is made in sec. 20.26, Stats. Your question
is, whether under the wording of these statutes, state aid
can be given for the purpose of equipping an old building
with a water flushing toilet system.

The words "or" and "and" are sometimes interchangeable,
but such a change is not justified unless the word actually
used, read in its strict sense, would render the sense of the
statute dubious. As was said in State ex ret. Wisconsin D.
M. Co. V. Circuit Court, 176 Wis. 198, 204:

"It is a familiar rule of construction that the words 'or'
and 'and' are often used incorrectly, and that where a strict
reading would render the sense dubious one may be read in
place of the other, in deference to the meaning of the con
text. Menominee River B. Co. v. Augustus Spies L. & C. Co.,
147 Wis. 559,132 N. W. 1118; State ex ret. Rich v. Steiner,
160 Wis. 175, 151 N. W. 256; 2 Lewis' Sutherland on Stat.
Constr. sec. 397."

The use of the word "and" by the legislature in the
statutes in question definitely indicates that the legislature
had in mind state aid for new buildings, and the fact that
the word "and" is used in both sees, 20.26 and 40.35, in the
same connection, offers strong reason for strictly construing
the same. The wording in question was contained in the
original enactment by ch. 380, Laws 1913. There is nothing
in the context of these statutes which justifies a substitution
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of "or" for the word "and" as actually used by the legisla
ture. You are, therefore, advised that in the opinion of this
department state aid may not properly be accorded under
this section for equipping an old building.
JWR

Indians — Public Officers — Justice of Peace — State
courts have no jurisdiction to try tribal Indians who are
wards of United States government for any offense commit
ted on reservation by one Indian upon another. Wisconsin
supreme court has recently decided question as to eight
major crimes.

Justice of peace on Indian reservation has jurisdiction to
try Indian for misdemeanor. Generally on Indian reserva
tion there is Indian police appointed by federal authorities.
If none is appointed, Indians can set up their own court and
punish Indians by local law of tribe.

July 1,1932.

Edward L. Reynolds,
Justice of the Peace,

Odanah, Wisconsin,

Section 328, Criminal Code, is found in Vol. 23 U. S.
Statutes at Large on page 385 and in Vol. 18, U. S. C. A.
sec. 548. The decisions thereunder provide that only United
States courts have jurisdiction of the following eight crimes,
to wit: murder, manslaughter, rape, assault with intent to
kill, assault with a dangerous weapon, arson, burglary, and
larceny.

It has been decided lately by the supreme court of Wis
consin, in a case that arose in Ashland county, that the state
courts had no jurisdiction to try any of the above mentioned
cases committed by one tribal Indian upon another. State
V. Rufus, (Wis. case) 237 N. W. 67.
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In the early cases in Wisconsin it was held that the crimi
nal laws of Wisconsin extended over the Indian tribes. State

V. Doxtater, 47 Wis. 278; State v. Harris, 47 Wis. 298.
On account of those two decisions, which were contrary to

the decisions in other states, there has been a conflict among
both lawyers and judges as to the jurisdiction of the state

courts to try the reservation Indians for crimes. The federal
courts in other districts, the United State supreme court and
a few years ago Judge Risjord certified the question to the
supreme court of Wisconsin, and they overruled the deci
sions in the early cases and held that the state court had no
jurisdiction over the eight major crimes. State v. Rufus,
237 N. W. 67.

You know from your reading and culture that in the
early days, long before the white man came and many years
after he came, and even up to the present time, the Indian
tribe and courts themselves tried their own Indians for a

violation of their code of laws.

"At an eaidy period it became the settled policy of Con
gress to permit the personal and domestic relations of the
Indians with each other to be regulated, and offenses by one
Indian against the person or property of another Indian
would be dealt with according to their tribal customs and
laws." United States v. Quiver, 241 U. S. 602, 603-604.

The supreme court said in this same case that outside of
the major crimes mentioned above the following crimes
should be tried by the tribal customs: bigamy, polgamy, in
cest, adultery and fornication.
In California the federal court laid down this law:

"Where land is allotted to an Indian this does not take it
out of the reservation and a justice of the peace cannot con
vict him of a violation of the game laws as they have no
jurisdiction."

Prior to the statute which enumerated or named the eight
major crimes, the supreme court of the United States held
that the murder of an Indian by another Indian on an Indian
reservation was not punishable under the laws of the United
States and could be dealt with only according to the laws of
the tribe. Ex parte Crow Dog, 109 U. S. 556.
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This would seem to imply that where congress has not
seen fit to define other crimes except the eight above men
tioned, the tribe would deal with the others.

Generally on a reservation there is an Indian agent and
also an Indian police and if the United States government
does not see fit to have an Indian police or punish other
crimes and misdemeanors, the state cannot step in and do so,
as there should be no division of authority. In the case of
In re Black Bird, 109 Fed. 139, the court decided that the
authorities of the state of Wisconsin have no jurisdiction to
enforce the game and fish laws of the state against members
of the Chippewa Indian tribe residing on the Bad River
reservation by arresting and punishing them for acts com

mitted on their reservation.

In the case of United States v. Gardner, 189 Fed. 690,
which is a Wisconsin case pertaining to a mixed blood Stock-
bridge, the court held that if he lived within the limits of a
reservation under the care of an Indian agent and policed
by Indian police, he was an Indian and the federal courts
had jurisdiction within the limits of an Indian reservation,
although his father was a white man and his mother a part
blood Indian who had never been enrolled. The fact that he

is a United States citizen does not give the state courts jur
isdiction.

Here is a Minnesota case decided June 1, 1893, State v.
Campbell et at., 55 N.W. 553;

"But Indians, while preserving their tribal relations, and
residing on a reservation set apart for them by the United
States, are the wards of the general government, and as
such the subject of federal authority, and the power to legis
late for them is exclusively in congi*ess. And for acts com
mitted within the limits of the reservation, they are not sub
ject to the criminal laws of the state." (Syllabus.)

Two parties were convicted in the district court of Beck
er county of the crime of adultery. They had their tribal

organization and were under the care and supervision of
the federal government. They were under charge of the
government agent receiving annuities from the United

States. They were tribal Indians who would not abandon



684 Opinions of the Attorney General

their tribe. The court in writing this decision takes this
proposition:

"From necessity there can be no divided authority." The
Kansas Indians, 72 U.S. (5 Wall.) 737, 755. The Indians
are wards and the United States is their guardian.

To illustrate, assume that you are a guardian for drunk
ards and have given bonds to the county court of Ashland
county. Isn't it up to you to take charge of your ward and
prevent him or punish him for getting drunk if you can?
Isn't this the same with the United States government?

You state in your letter further that the Indian office will
not do anything. There must be some federal law that will
bar the Indians from making a disturbance and if there is
none, the leading headmen or chiefs should set up an Indian
court and punish them under tribal laws or customs. It is
true also that if white men or Indians from some other res

ervation come and make disturbances, the state courts have
power to punish them.

The supreme court in Draper v. United States has the fol
lowing to say, p. 247:

"In reserving to the United States jurisdiction and con
trol over Indian lands it was not intended to deprive that
state [Montana] of power to punish for crimes committed
on a reservation or Indian lands by other than Indians or
against Indians, Draper v. United States, 164
U.S. 240.

In the case Ex parte Jesse Cross, 20 Neb. 417, it was held
that in the case involving horse stealing the state courts have
no authority to punish the Indian. In State v. Columbia
George, 39 Ore. 127, which was a western case, it was stated

that the Indian tribes try the Indian for lesser offenses.
They have their own domestic and peculiar rules and regula
tions and if an Indian commits an offense in the Indian

country and has been punished by the local laws of the tribe,
he cannot be punished again.

(a) It was held in a New York case that the conservation
laws of the state of New York did not extend to Indians
maintaining their tribal relations and residing upon an In-
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dian reservation, but congress has the power to govern In
dian tribes by legislation.
(b) It was decided in a case that arose in Massachusetts

that the state has no authority over tribal Indians. Man
chester V. Massach%isetts, 139 U.S. 240.
(c) The power of congress, however, to terminate and

end federal guardianship of tribal Indians and to break up
the tribal organization is exclusively in the federal govern
ment. Matter of Heff, 197 U.S. 499.

It is for you to determine, however, as to whether the
Odanah or Bad River Indians still have tribal relations. It

is my understanding that they have. In fact I think the
courts have so decided.

From a careful study of this question it is our conclusion
that a justice of the peace has no jurisdiction to try tribal
Indians that are wards of the United States government for
any offense committed by one Indian upon the person of an
other on tribal land or United States property used in gov
ernment and control of said Indian wards.

JWR

Automobiles — Registration — Subsec. (3), sec. 85.01,
Stats., providing that certificate of registration issued un
der ch. 85, Stats., shall, in case of motor trucks and passen
ger busses, be displayed in prominent place in driver's com
partment of such vehicle, does not apply to detachable
trailers.

July 1,1932.

Earl E. Schumacher,

District Attorney,
Beaver Dam, Wisconsin.

You submit for the consideration of this department the
following statement of facts, with a request for an opinion
thereon:
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You state that the A trucking company operates certain
vehicles or trucking outfits consisting of two units, one of
the units being a four-wheeled chassis containing the motor
and driver's cab and the other unit consisting of a detach
able trailer which is attached to the foui'-wheel chassis

for hauling purposes.
The said A company carries in the driver's cab of the

four-wheeled chassis a certificate of registration in compli
ance with sec. 85.01, subsec. (3), Stats. The said company
also carries inside of the detachable trailer a certificate of

registration in compliance with said section, but these de
tachable units are always loaded with shipments while on
the road and are sealed while in transit, thus making it im
possible for an officer to examine said certificate of registra
tion to determine whether or not said unit is being operated
according to law without breaking the seal and without un
loading most of the merchandise carried.
Upon the above statement of facts, you inquire whether

or not the above mentioned type of sealed and detachable
hauling unit should carry the certificate of registration con
veniently located on the outside of said unit in a suitable
weatherproof container.

It is the opinion of this department that the A hauling
company is not required to carry its certificate of registra
tion for the detachable trailer in the manner suggested by
you, and hence your question is answered in the negative.

Sec. 85.01, subsec. (3), Stats., provides, among other
things:

=1= * certificate of registration issued under the
provisions of this section shall, in the case of motor trucks
and passenger busses, be displayed in a prominent place in
the driver's compartment of such vehicle. The secretary of
state may furnish containers which will receive, protect and
so hold such certificates that when the certificate is removed
from the holder the certificate will not be damaged, at a
price not to exceed twenty-five cents per container, postpaid.

Sec. 85.10, subsec. (5), provides:

"Every motor vehicle used for commercial purposes car
rying its load as a single unit with a nondetachable propel-
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ling power except those vehicles operating on rails or those
motor vehicles used for transporting persons exclusively."

Sec. 85.10, subsecs. (11) and (12) provide:

"(11) Every vehicle without motive power designed for
carrying property or passengers wholly on its own structure
and for being drawn by a motor vehicle."

"(12) Every vehicle of the trailer type so designed and
used in conjunction with a motor vehicle that some part of
its own weight and that of its own load rests upon or is car
ried by another vehicle."

A careful examination of subsec. (3), sec. 85.01, Stats.,
indicates that it was the intention of the legislature that the
certificate of registration Issued pursuant to ch. 85, Stats.,
should, in the case of motor trucks and passenger busses, be
displayed in a prominent place in the driver's compartment
of such vehicle. However in the case of automobile trailers

and semitrailers, and the like, there is no statutory require
ment that the certificate of registration issued under ch. 85
shall be carried either in the driver's compartment of any
such vehicle or on the person of the driver or be attached
to such vehicle as "the statement of one thing is the exclu
sion of another," or under the Latin maxim "expressio unius
est exclusio alterius," the enumeration of motor trucks and
passenger busses must be held to exclude passenger automo
bile trailers and semitrailers and other vehicles not specific
ally enumerated in subsec. (3), sec. 85.01. Chain Belt Co. v.
City of Milwaukee, (1912) 151 Wis. 188, 138 N.W. 621, 42
L.R.A. (N.S.) 899.
JWR



688 Opinions op the Attorney General

Taxation — Taxation of Utilities — Coke and other resi
duals or by-products which are necessarily produced in gen
eration of gas by light, heat and power company are part of
"property of the company" subject to unit assessment and
taxation under ch. 76, Stats., and are not subject to local
assessment and taxation under ch. 70, Stats.

July 1,1932.

Tax Commission.

Attention W. J. Conway, Chairman.

Statement of facts and question submitted

You submit the question as to whether, in any of the fol
lowing cases, the residuals produced by a light, heat and
'power company engaged in the business of generating and
furnishing gas for lighting or fuel, or both, constitute prop-
perty which is subject to local assessment and taxation un
der ch. 70, Stats., or whether such property is included in
the "property of the company" assessed and taxed as a unit
by the tax commission, under ch. 76, sees. 76.01 to 76.29,
Stats.:

1. In case all residuals so produced are used in the plant
of the company.

2. In case only part of the residuals so produced are used
in the plant of the company, the remainder being sold to
the public.

3. In case no part of the residuals so produced are used
in the plant of the company, the whole thereof being sold to
the public.
The gas is generated or manufactured in the plant of the

company by the distillation of bituminous coal. The process
is described as follows:

jg air-tight retorts and heated

to a temperature sufficient to drive off the volatile matter,
which, in fact, contains everything to be found in illuminat
ing gas, the residuum in the retort being coke. This volatile
matter or gas then passes into a condenser of a lower tem
perature, to free it from the tar which is present with the
gas;—it then goes into what is called a scrubber, by which
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the ammonia is washed out in the form of ammoniacal liq
uor ; thence it is drawn by an exhwaster, driven by a steam
engine, through purifiers over slaked lime, and thus freed
of all impurities. It then passes through the station metres
for the purpose of ascertaining the quantity produced;
thence to the gasometer and then through the mains or serv
ice pipes to the house of the consumer." (Italics are by the
court.) Consolidated Gas Co. v. Mayor of Baltimore, 62 Md.
588, 590.

In the process of generating or manufacturing the gas,
three principal residuals or by-products result, namely, coke,
tar and ammonia.

The company is primarily engaged in generating gas, and
the production of the coke, tar and ammonia is purely a nec
essary incident of generating the gas. The company fur
nishes the gas to its customers for lighting and for fuel. The
company may be able to use a part of the coke in its own
plant. The amount that can thus be used varies with the
individual company, depending upon the nature of the plant.
Naturally the company sells such coke as it is unable to use
in its own plant. The company has practically no use for the
tar or the ammonia in its own plant and, naturally, it also

sells those products to persons who have a use for the same.
The amount and value of the residuals thus produced and
sold vary with the individual company. In some instances
the income derived from the sale of the residuals amounts to

a substantial percentage of the total income of the company.

Statutes involved

By sec. 76.01, Stats., it is provided that the tax commis
sion shall make an annual assessment of the "property" of
all light, heat, and power companies, railroad companies,
and certain other public utilities, whose property is located
in more than one town, village or city, for the purpose of
levying and collecting taxes thereon as provided in ch. 76,
Stats. Such taxes are paid directly into the state treasury.
Sees. 76.13, 76.24, Stats. Of the taxes so paid by any light,
heat and power company, fifteen per cent is retained by the
state, and the balance is distributed to the counties and mu

nicipalities in which the property is located. Sec. 76.28,
Stats.
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Subsec. (8), sec. 76.02, Stats., defines a light, heat and
power company as including any corporation engaged in this
state in the business of generating and furnishing gas for
lighting or fiiel or both, or supplying water for domestic or
public use or for power or manufacturing purposes, or gen
erating, transforming, transmitting or furnishing electric

current for light, heat or power, or generating and furnish
ing steam or supplying hot water for heat, power or manu
facturing purposes.

Individual items of property are not separately assessed,
the assessment under ch. 76, Stats., being a unit assessment
of the "property" of the company. Subsec. (1), sec. 76.03,
Stats.

The rate of taxation applied is a computed "average rate
of taxation, state, county and local consolidated." Sec. 76.12,
Stats,

By subsec. (10), sec. 76.02, Stats., the term "property of
the company" is defined as including all franchises and all
real and personal property of the company "used or em
ployed in the operation of its business."
By subsec. (1), sec. 76.03, Stats., it is provided that the

"property," both real and personal, including all rights,
franchises and privileges "used in and necessary to the pros
ecution of the business" of the company shall be deemed per
sonal property for the purposes of taxation and shall be

valued and assessed together as a unit.
By subsec. (11), sec. 76.02, Stats., it is provided that all

real estate "not necessarily used in operating the business"
of the company is excepted from taxation under ch. 76.
Stats., and shall be subject to local assessment and taxation.

Sec. 76.23, Stats., provides a general exception from local
assessment and taxation, such section providing to the effect
that the taxes imposed by ch. 76, Stats., upon the "property"
of the company shall be in lieu of all other taxes on such
property "necessarily used in the operation of the business"
of the company.

It follows that such property of the company as is not so
used or employed is subject to local assessment and taxation
(unless, of course, exempted therefrom by some exemption
provision of the chapter on local assessment and taxation,
namely, ch. 70, Stats.).
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And the question presented is whether the coke, tar and
ammonia, which are the residuals or by-products resulting
from the generation of the gas by the company, fall within
the one class or the other for assessment and taxation

purposes.

For the sake of simplifying the discussion, only the resid
ual, coke, will be referred to below.

Conclusion

The business of a light, heat and power company includes
that of "generating and furnishing gas for lighting or fuel,"
etc. In order for the property of the company to come with
in the class of property subject to unit assessment by the tax
commission under ch. 76, Stats., the same must be "used or
employed in the operation of," or "used in and necessary to
the prosecution of," or "necessarily used in the operation
of," the company's business of generating and furnishing
gas, etc.

It is clear that the coal itself, which is the necessary ma
terial out of which the gas is generated, is property "used or
employed" or "necessarily used" in the operation of the busi
ness of generating and furnishing gas. It seems equally
clear that so much of the coke residual as is used by the
company in its own plant stands in the same category as the
coal itself as, like the coal, the coke is actually used in gen
erating gas, or steam, etc. (See the above referred to defini
tions of the business of a light, heat and power company as
including not only the generation of gas but also the genera
tion of steam, etc.)

The difference in use between the coke residual which is
used up in the company's own plant and the coke residual
which the company is unable to use in its own plant and
which it, accordingly, sells is that the latter is not actually
used in generating gas or steam, etc. It would not seem,
however, that that difference alone would justify giving to
the latter a status for taxation purposes different from the
former. All of the coke residual is produced as an inevitable
incident of the business of generating gas. Coal is the basic
material. Out of the coal comes the gas. Distillation of the
coal is necessary in order to generate the gas. In the process
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there results not only the gas but also the residual or by
product, coke. The production of the coke residual, there
fore, is inseparably interwoven and connected with the busi
ness of generating the gas, and occupies a necessary relation
to that business. Under these circumstances it seems reason

able to say that the coke residual which the company is un
able actually to use in generating gas, etc., and which coke it
has on hand for sale, is, nevertheless "used in and necessary
to the prosecution of the business of generating and furnish
ing gas," etc. That particular definition certainly does not
indicate that the coke residual should be separated for taxa
tion purposes from the company's property considered as an
entirety.

It will be noted that the "property" made subject to unit
assessment and taxation as an entirety at the "average rate
of taxation, state, county and local consolidated," under
chapter 76, Stats., is property of public utilities, that chapter
being limited in its application to public utilities. See Ford
Hydro-Electric Co, v. Town of Aurora, Wis , 240 N.W.
418, 420. It has been said that the franchises and rights
of a public utility, "and the property vested in it necessary
for their use and enjoyment and the accomplishment of
the purposes for which it was created, constitute an en
tirety." Chicago & Northwestern R. Co. v. Forest County,
95 Wis. 80, 89. And it has been held that none of such prop
erty may be separated and subjected to local taxation at a
different rate from which the balance of stich property is
subjected, without violating the constitutional command that
the rule of taxation shall be uniform. Minneapolis St. P. &
S.S.M.R. Co. V. Douglas County, 159 Wis. 408, 413.

It has been held, however, that property used by a utility,
which is merely "convenient" or "profitable" is not "neces
sarily used in operating" the business, and hence is locally
taxable. Terminal Warehouse Co. v. City of Milwaukee,
—Wis.—, 238 N.W. 513, 515; Lincoln Fireproof Ware
house Co. V. City of Milwaukee,.-JWis , 241 N.W. 623
(warehouse used by railroad for its own convenience
and profit, but not essential in operation of railroad
business). In the instant case, the production and sale
of the coke residual are not merely "convenient" or "profit
able" to the light, heat and power company. As has been
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pointed out, the production and sale thereof occupy a nec
essary relation to the business of generating the gas.

It has also been held that appliances such as stoves and
heaters, bought and kept for sale by a gas company to cus
tomers are not part of the property "used in generating and
furnishing gas for lighting or fuel or both" (definition in
sec. 76.47 (1), Stats. 1923), and are, therefore, assessable
locally. State ex rel. Mihvaukee G. L. Co. v. Arnold, 190 Wis.
602. The facts in that case are, however, readily distin
guishable from the facts presented herein. Here the gas
company is simply disposing of a by-product which is a nec
essary result of the generation of the gas. If the company
went into the business of the purchase and resale of the by
products of other manufactories, such by-products would,
undoubtedly, be subject to local taxation. But that situation
is not presented.
Upon all of the foregoing it is considered that the coke

and other residuals which result as by-products in the gen
eration of the gas are a part of the "property of the com
pany" which is subject to unit assessment and taxation un
der ch. 76, Stats., and, therefore, are not subject to local as
sessment and taxation under ch. 70, Stats.
JWR
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Bridges and Highways — Loans from Triist Funds — Mu
nicipal Corporations — Municipal Borrowing — Village
Bonds — Railroads — Money borrowed from state trust
funds by village may be used for any highway expenditure
authorized by statute, which includes paving over railway
right of way, where railroad fails or refuses to pay. In such
case railroad may be compelled to pay immediately by prop
er legal action.

July 1, 1932.

M. W. Torkelson,

Acting State Highway Engineer,
Highway Commission.

You state that an incorporated village has undertaken a
paving program which is, in part, financed from state funds,
the street being on the route of a state trunk highway, and
that the village has borrowed from the state trust funds for
the purpose of financing its portion of this improvement.
You also indicate that some three hundred feet of this street

abuts the property of the Minneapolis, St. Paul and Sault
Ste. Marie Railway Company and that the cost of paving the
portion adjacent to the railroad property is approximately
$4,000.00. You inquire whether or not the $4,000 which is
the railroad company's share of the surfacing job is to be
considered as a part of the improvement for which the
village is borrowing from the state.
The money borrowed from the state trust funds may be

used for any highway purpose for which the village is
authorized by law to raise money. Under the provisions of
sec. 81.20, Stats., a village is authorized to construct paving
over a railway right of way in the event that the railway
company, upon due notice, fails to do so, and to collect the
cost thereof from the railway company. To that extent,
there is statutory autliorization for the expenditure in ques
tion.

You further inquire whether the railway company can be
compelled to pay the cost of the paving within its right of
way limits immediately, or whether it is entitled to pay the
same in ten annual instalments, the same as the village re-
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pays the loan to the state of Wisconsin. In so far as the
pavement is strictly within the railway right of way, within
the scope of the decision of the supreme court in State v. C.
M. & St. P. R. R. Co., 182 Wis. 605, the railroad may be com
pelled to pay immediately in a proper action brought for that
purpose. If, however, a portion of the railway property is
depot gi-ounds, and not properly the right of way, within the
meaning of that decision, any payment to be made by the
railway company would be on the same basis as payments
made by other abutting property owners if assessments are
made against the abutting property.
JWR.

Corporations — Municipal Corporations — Public Utili
ties — Municipal utility which has rule for disconnection of
service of delinquent customers extending credit beyond
terms thereof may collect such charges as taxes. Lien is im
posed even though property has been sold after delinquent
charges were incurred.

July 2, 1932.

Wm. M. Dinneen, Secretary,
Public Service Commission.

You state that during the present economic depression
cei-tain municipal water utilities have made a practice of re
fraining from enforcing their rule for discontinuing service
for the nonpayment of water rates, in some cases allowing
the delinquency to continue for several quarterly periods.
The charges are ordinarily collected quarterly by a bonded
cashier in the employ of the water department, and delin
quencies are not in all cases reported to the city treasurer
on January 1 and July 1, as directed by sec. 66.06, subsec.
(11), par. (b), Stats. You cite an instance where the proper
ty upon which such delinquency had accrued for three quar-
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terly periods was sold and the utility thereupon discontinued
service and refuses to reinstate the same until the delinquent
rentals incurred by the former owner are paid. On the basis
of the above facts you propound the following questions:

1. "What significance is attached to the two dates—Janu
ary 1 and July 1—^noted in section 66.06 (11) (b) where col
lections of bills are made monthly and quarterly by a bonded
cashier?

2. "Has a municipal utility the right to refuse a pur
chaser of property service (where there are one or more de
linquent bills outstanding against such premises) until the
arrears are paid ?

3. "Does not the decision of the supreme court of Wiscon
sin in Willoxv River Power Company v. Railroad Commis
sion, 220 N. W. 178, decided 6/18/28 hold: that a present oc
cupant of premises whose former occupant was delinquent
in his obligations cannot be required to meet the obligations
of the former occupant as a condition precedent to services?
If so, does not this mean that the obligation for water rent
als is a personal one, which does not run with the land?"

Question No. 1 is answered by an opinion rendered to you
dated April 27, 1932, XXI Op. Atty. Gen. 424, wherein it
was held that the provision requiring the submission of the
delinquent lists to the treasurer by the water department is
directory as to time. Such lists should be submitted at the
times specified, but irregularity in this respect does not im
pair the right and duty of the treasurer to report to the
clerk on November 1 all charges for the previous calendar
year which are then delinquent, for placement on the tax
roll.

In answer to question No. 2, it may be observed that the
right of a municipal utility to discontinue service for non
payment of charges due is dependent upon the terms of the
rule affecting such discontinuance duly filed with and ap
proved by the commission (XVIII Op. Atty. Gen. 665). If
such a utility has on file a disconnect rule and does not en
force it, the threat of disconnection cannot be used to en
force payment of bills as to which credit has been thus ex
tended beyond the terms of the rule. In such cases the utility
is left to its remedy of placing the delinquent bill in the tax
roll according to the terms of this statute.
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In answer to question 3, your attention is called to the fact
that the decision of the supreme court in Willow River Pow
er Co. V. R. R. Comm., 197 Wis. 1, deals with the rights and
obligations of a privately owned utility which has no taxing
power and as to the charges of which no tax lien can attach
to the property. In the case of municipally owned utilities,
however, the section here under consideration specifically
creates a lien against the property which accrues when the
list of delinquent charges for the preceding calendar year is
filed with the clerk by the treasurer on November 1. Changes
of ownership of the property do no affect the validity of such
a lien, since the existence of the statute creating the lien puts
a purchaser on notice with respect thereto.
JWR
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Taxation — Extension of Time for Payment of Taxes —
Normal income tax, teachers' retirement surtax, and emer
gency relief surtax, each is separate tax, and taxpayer has
right to pay any one of them without payment of any other.
Taxpayer has no right to make part payment only of

what is single tax, but county treasurer may, if he wishes,
accept payment in part, and such acceptance will stop run
ning of interest and penalty thereon but will not estop col
lection of balance with interest and penalty pro tanto. So
taxpayer may pay his income tax less accrued interest and
penalty, and that portion of tax will remain due and subject
to collection unless legislature remits it.
Time when statute requires county treasm*ers to report

delinquent income taxes to sheriff for collection is directory,
so that it may be done later, until such time as failure to do
it would defeat purposes of statute. Question when that
times is does not arise under present circumstances and
practices and request of governor for delay only until Oc
tober 15.

Request of governor that delay in return for collection be
made only of those who file affidavits of inability to pay fol
lows legislative policy to extend emergency relief to those
only who are in need and that those able to pay should not
withhold payment and cause financial embarrassment to
counties, municipalities and state.

July 6, 1932.

Fred E. Risser,
District Attorney,

Madison, Wisconsin.

You transmit to the attorney general copy of an opinion
rendered by you to the county treasurer in connection with
the June 30 proclamation of Governor La Follette, which
proclamation was as follows:

"Under the statutes (sec. 71.10 (4) (d) ), county treasur
ers are required to turn over to the sheriffs a list of delin
quent income taxes prior to August 1st. There is no penalty,
however, if the county treasurers should delay such time for
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a reasonable period and especially if done for proper
reasons.

"For the reasons stated in the proclamation dated June
11th, I request:
"That all treasurers refrain until October 15, 1932 from

reporting as delinquent individual inconie taxpayers whose
taxes are not paid by August 1st, provided such taxpayer
files an affidavit with the treasurer prior to August 1st, stat
ing his inability to pay on or before that date.
"Your attention is specifically called to the right of the in

dividual income taxpayer to pay the normal tax, the teach
ers' retirement tax, and the special surtax separately. 'Thus
treasurers are required to accept, if the taxpayer so desires,
payment of the individual income tax in three payments.

In your opinion you advised the county treasurer that the
taxpayer had a right to pay separately the three distinct
taxes included in the income tax bill. You also advised him
that the governor's proclamation was silent upon the ques
tion of interest and penalty, and that in your opinion the in
terest and penalty would attach, but that the treasurer
would have the right to accept the tax, less the interest and
penalty, and that this portion of the tax would then still be
owing unless legislative action should be taken to cancel it.
I agree with your conclusions, which were given, as you

stated in your opinion, without opportunity to go into the
matter fully, and to which you cited no authorities.
Inasmuch as this matter is of concern to all of the county

treasurers and other county officers in the state, who are
rightly anxious to be advised fully upon the law, I am giv
ing you opinion upon the rules of law applicable to the pres
ent situation and the authorities which the governor had be
fore him and considered prior to issuing the proclamation.

It is a general rule that a taxpayer has a right to pay a
particular tax without paying a different particular tax.
See 3 Cooley on Taxation (4th ed.) 2492, and 37 Cyc. 1164,
and cases cited.

The rule has been universally applied as to the tax on sep
arate parcels of realty of the same owner, and is there well
understood by administrative officials in Wisconsin. See
also Town v. Vance, (Tex. Civ. App.) 4 S.W. (2d) 247;
Rickey v. Moore, 112 Tex. 493, 249 S.W. 172. So, also, as to
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separate items of personalty, such as separate stocks of
goods. See State v. Harnsherger, 322 Mo. 94, 14 S.W. (2d)
554.

The rule has also frequently been applied to different
levies upon the same parcel of property. See Howell v. Lam-
berson, 149 Ark. 183, 231 S.W. 872 (road improvement
tax); Interstate Tntst Co. v. Smith, 66 Colo. 525, 181 Pac.
126 (irrigation tax) ; Center Pac. R. Co. v. Gage, 96 Ore.
192, 189 Pac. 643 (road tax). See also State v. Hoffman,
(Tex.) 201 S.W. 653 (courthouse and jail tax), and People
V. Ry. Co., 270 111. 477, 110 N.E. 720, which go so far as to
hold that the taxpayer may pay such portion as he considers
legal and stop interest and penalty on that portion, while he
is contesting the validity of the balance; the Texas case with
the limitation, "where the taxes are separable."
No reason is apparent, upon a review of the authorities

as a whole, and upon principle, why the same rule should
not apply to separate and severable levies upon income.
The normal income tax is provided by sees. 71.01 and 71.06,

Stats. 1931. The teachers' retirement surtax is provided by
sec. 71.26, Stats. 1931, "in addition to the [normal] income
tax." The emergency relief surtax is provided by ch. 29,
Laws Special Session 1931, approved February 6, 1932, "in
addition to all other income taxes." I am clearly of the
opinion that neither these three taxes nor any two of them
become or were intended to become together a single tax,
but that they are and were intended to be distinct and sep
arate levies, and that they are, therefore, within the rule
that gives to a taxpayer the right to pay any separate tax
levied against him or his property without reference to any
other tax which may be levied against him or his property.
I am of the opinion, therefore, that any individual has the
right, which no officer can refuse him, to tender payment
separately of any one of these three taxes upon incomes and
to have the same accepted by the tax receiving officer and
properly credited upon the tax roll.
The taxpayer, upon tendering payment of a separate tax,

has the right to direct the application of his money to such
tax, the same general principle applying as in the case of
separate obligations between individuals. See 3 Cooley on
Taxation (4th ed.) 2494.
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The treasurer, however, is not obliged to accept part pay
ment of what is a single tax. See 3 Cooley on Taxation (4th
ed.) 2491, 87 Cyc. 1164, and cases cited. But the treasurer
may, in his discretion, accept less than full payment. See
37 Cyc. 1169-1170, and cases cited. See also the recent case
of State V. Evans, (Utah) 1931, 6 Pac. (2d) 161, where the
question is fully discussed and authorities cited.

Acceptance by the treasurer of a portion of a single tax
stops the running of interest and penalties upon that por
tion, but does not estop the collection of the balance of the
tax, together with interest and penalties pro tanto. See
Marion v. National Loan Co., 130 Iowa 611, 107 N.W. 309;
Commomvealth v. R. R. Co., 31 Ky. 819, 104 S. W. 267;
State V. EvaTis, (Utah) 6 Pac. (2d) 161.

I am of the opinion, therefore, that the county treasurer
may accept any portion of the income tax that may be ten
dered by the taxpayer and, particularly, that the county
treasurer may accept the tax, less the accrued interest and
penalties, where the taxpayer tenders only that amount. The
result will be that the taxpayer has paid that much of his tax
and that the balance will be still due and owing, unless as
you suggest, the legislature makes remission. It has been
suggested that the legislature of 1933 will be asked to make
remission of penalties.

I think in some quarters the governor's reference in his
proclamation to penalty has been misinterpreted as being to
the penalty upon the delinquent taxpayer. The statement of
the governor, however, is that the county treasurer will be
subjected to no penalty if he should delay for a reasonable
time in turning over to the sheriff the list of delinquent in
come taxes. That was but another way of saying that the
time fixed by the statute for this return by the county treas
urer to the sheriff is directory, and this is in accord with
authority. See 3 Cooley on Taxation (4th ed.) 2612 and
cases cited, particularly Hanson v. Franklin, 19 N.D. 259,
123 N.W. 386, Emmons Co. v. Lands of First Nat. Bank, 9
N.D. 583, 84 N.W. 379, State v. St. Paul Trust Co., 76 Minn.
423, 79 N.W. 543. See also 36 Cyc. 1158; 2 Cooley on Taxa
tion (4th ed.) 1143, where the author says:
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"So in general the fixing of an exact time for the doing of
an act is only directory where it is not fixed for the purpose
of giving the party a hearing, or for any other purpose im
portant to him. When an act is to be done 'forthwith' by an
officer in connection with tax proceedings, it will in general
be held directory, as used simply to secure system, uniformi
ty, and dispatch in the public business. * * *"

The rule of directory statutes has come down in a long
line of cases in the Wisconsin court, commencing with State
ex rel. Cothren v. Lean, 9 Wis. 279, recently followed in Ap-
pleton V. Outagamie Co., 197 Wis. 4.
The question of whether and for how long the statutory

time for the doing of an act is directory arises generally in
cases involving the validity of the act done at a later date.
See 2 Cooley on Taxation (4th ed.) 1133-1135. In these cases
the rights of some individual dependent upon the validity of
the belated act of the official is in question. It must be con
ceded that a different result may be arrived at when the pub
lic right to have the official act at the designated time is in
volved. But it is clear that, even in such case, the situation
must be such that public rights would be prejudiced by de
lay. And, then, liability can flow only from injury to the
public by delay. Under all the circumstances here involved,
I can see no likelihood of even an attempt to enforce a per
sonal liability claim against any county treasurer for com
plying with the request of the governor that he delay, upon
an affidavit of inability to pay, reporting the tax to the sher
iff for immediate proceedings to collect. The times require
official courage to disregard phantoms conjured up by per
sonal or partisan motives.

It must be borne in mind that the county treasurer is not a
tax collector, but merely a tax receiver. He has no duty to
enforce the payment of the taxes. His only duty is to receive
such as are tendered and to transmit the list of delinquents
to the official which the statute has designated as the one to
enforce payment.
Of course, that the time fixed by a statute for the perform

ance of a certain act ]s directory does not mean that it may
be done at any time thereafter. When, under all the circum
stances, it must be done or the purposes of the statutes be
defeated, that it be then done is mandatory. See State ex
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rel. Cothren v. Lean, supra. When that time is, considering
all the circumstances of the present situation and the general
practices in respect to the enforcement by process of income
tax collections, need not give us concern under the terms of
the governor's request to the county treasurers.
The attention of the treasurers is especially called to the

request of the governor that they delay return to the sheriff
of only those who file affidavits stating their inability to pay.
This follows the legislative policy in the regular and special
session acts extending time for payment without interest
and penalty of delinquent property taxes. See ch. 5, Laws
1931, and ch. 21, Laws Special Session 1931, requiring affi
davit of the taxpayers that they are "unable to pay such
taxes" and establishing "their right to such extension," in
dicating the legislative intent to extend the relief only to
those in need of it, and to avoid the withholding of payment
by those able to pay, to the financial embarrassment of the
counties and municipalities.
Of the requirement of ch. 5, Laws 1931, that the taxpay

er file an afiidavit that he is unable to pay, I said, in an opin
ion to the tax commission, March 2, 1931 (XX Op. Atty.
Gen. 110, 111):

"It may very well be that if a false affidavit is given, the
affiant may be guilty of perjury or false swearing under sec.
346.01 or sec. 346.02 of the statutes. And it may also be that
the giving of a knowingly false affidavit is such fraud that
the affiant would not be permitted by the court to profit by
it. And it may be that in such a case the treasurer would be
justified in refusing to issue a tax receipt in full without
payment of the regular penalty, but no opinion is given up
on that point at this time.
" 'Unable to pay' is a broad term and must be interpreted

with reference to the temporary purposes of this law. I am
of the opinion that the legislature intended to eliminate any
niceties of construction or technicalities of application as in
consistent with the practical giving of the emergency relief
contemplated. I am therefore inclined to the opinion that
nothing short of a wilfully false affidavit would subject the
affiant to any penalty or deprive him of the benefit of the
act."

FMW
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School Districts — Free Textbooks — Annual School
Meeting — In absence of petition for formal election previ
ous to annual school meeting, question of authorizing board
to furnish free textbooks may legally be voted upon at an
nual meeting.

July 9, 1932.

John G. Taras,

Assistant District Attorney,
Portage, Wisconsin.

You inform us that a certain rural school district, at the
annual meeting in the year 1931, voted to authorize the

school board to furnish free textbooks for use in the school.

Certain members of the school district wish to vote on this

proposition again at the annual school meeting July 11, 1932,
but, inasmuch as no notice of an intention to take this vote
was given in the notice of the annual meeting which was
sent out by the school clerk, the validity of such a vote is
questioned.

Sec. 40.04 subsec. (10), Wis. Stats., provides that the an
nual district meeting shall have the power:

"To authorize the board to furnish free textbooks for use
in the school."

In the absence of language in this or other statutes, or
circumstances leading to a different construction, the power
to authorize implies the power to revoke the authority. The
right to vote on the question of furnishing free textbooks
may be exercised at any annual school meeting.
Sec. 40.07, subsec. (2), provides:

"When a petition, signed by thirty electors in any com
mon school district asking that the district officers be chosen
at an election, or asking that a referendum election be had
on a specified subject or item of business, shall be filed with
the district clerk fifteen days prior to the annual meeting,
the clerk shall incorporate, in his notice of the annual dis
trict meeting, a statement that such election (specifying the
business or subject thereof) will be held; and that the polls
will be open therefor from three o'clock to eight o'clock on
the afternoon of the annual meeting day."
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The voting at a great majority of the annual school meet
ings is done during the course of the meeting which usually
convenes at eight o'clock P. M. The balloting is more or less
informal and many of the votes are taken viva voce. This
procedure is entirely legal.
It is only when a petition is presented by thirty electors,

asking that a formal election be held between the hours of
three P. M. and eight P. M., that it is necessary for the clerk
to specify in his notice of the annual meeting the item of
business which is to be voted upon between three P. M. and
eight P. M. In the absence of a petition, there is no neces
sity that the notice of the annual meeting contain a state
ment of any of the propositions to be voted on at that meet
ing. In your case, there being no petition for an election on
the question of authorizing the school board to furnish free
textbooks, that question may legally be voted upon by the
annual meeting which convenes July 11.
JWR
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Public Health —Basic Science Laio — Chiropractors—
Wiscotisin General Hospital — Under sec. 142.04, Stats.,
county judge cannot by order permit patient to receive treat
ment from licensed chiropractor.

Licensed chiropractor is not physician within meaning of
that statute.

July 11,1932.

T. W. Andresen,
District Attorney,

Medford, Wisconsin.

You submit for the consideration of this department the
following statement of facts:

"A resident of this county made application to the county
judge for medical treatment. It appears this man is afflicted
with rheumatism in one of his shoulders. Heretofore he has
received chiropractic treatments and claims that such treat
ments are beneficial to him. Owing to his financial condition,
he has now made application to the county for medical treat
ment as provided by chapter 142 of the statutes.
"Section 142.04 provides, among other things,
"First, if he, the county judge finds the required facts,

and that the person can receive adequate treatment at home
or in a hospital, at the same or less expense to the county,
and the person to be treated shall not make a selection, he,
the county judge, shall enter an order directing such treat
ment.

"Second, if the judge is satisfied with such facts, he shall
enter an order directing such treatment, the place thereof,
and the physician or physicians.
"The patient or applicant, in this case, has selected a li

censed chiropractor for treatments."

1. Upon the foregoing statement of facts you inquire
whetlier, under sec. 142.04, Stats., the county judge can
make an order that the applicant or patient receive his
treatment from a licensed chiropractor.

2. You also ask whether or not a licensed chiropractor is
a physician.
Your first and second questions must both be answered in

the negative.



Opinions op the Attorney General 707

A careful reading of eh. 142 of the statutes discloses that
it was the evident intention of the legislature that the treat
ment provided for in that chapter is to be given only by a li
censed physician or doctor, and not by a chiropractor. It is
also clear that a chiropractor is not a physician.
In Corsten v. State Indiistrial Comm., (1932) Wis ,

240 N.W. 884, it was held that a chiropractor is not a
physician within the workmen's compensation act for whose
attendance an employee may be compensated. See also
Isaacson v. Wis. Gas. Asso., (1925) 187 Wis. 25, 203 N. W.
918, where it was held that a chiropractor is not a
"legally qualified physician" under the terms of an accident
insurance policy, even though a chiropractor does treat the
sick in his restricted way.
You are therefore advised that under sec. 142.04, Stats.,

the county judge cannot make an order that the patient may
receive his treatment from a licensed chiropractor, a li
censed chiropractor not being a physician within the mean
ing of the statute.
JWR

Indigent, Insane, etc. — Legal Settlement — Family who
moved to private benevolent home in La Crosse county in
January, 1930, and remained there until November, 1931,
has established legal settlement in La Crosse county, not
having been supported as paupers by town, village or city in
said county during said period of time.

July 11, 1932.

Board op Control.

Statistical Department.

In your communication of June 30 you state that on May
16, 1932, the county judge of La Crosse committed a Mrs.
G. to the state hospital for the insane as a state-at-large case
and at the same time submitted to the board of control a
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transcript of testimony taken at the time of the hearing, in
which the determination was made that the legal settlement
of Mrs. G. when committed to the state hospital for the in
sane was in doubt and therefore she was to be admitted as a
state-at-large case. You state that the facts in this case with
respect to the place of residence of this family during the
past seven or eight years appear to be as follows:

"Prior to January 1, 1930 this family, composed of a
father, mother and one child, resided in the to"^ of Cale
donia, Trempealeau county, for a period of from four to fiye
years and it is admitted that they had a legal settlement in
Trempealeau county on January 1, 1930. , -x. ,
"During the month of January 1930, Mrs. G. was admitted

to a private benevolent home for the aged at La Crosse, the
child of this family to an orphanage and the father permit
ted to work on a farm operated in connection with the pri
vate benevolent home for his board and keep. These institu
tions are all under the same management and located in La
Crosse county. . ^ . ..i 4. 4?
"During November 1931 it was found impossible to fur

ther maintain Mrs. G. at this home (we assume on account
of her impending mental breakdown) and her case was ̂re
ferred to the poor commissioner of La Crosse county. Mrs.
G. was then removed to a private hospital in La Crosse,
where she was hospitalized from December 1 to December
10 1931 and from December 10 to the date of her admission
to the state hospital for the insane in May 1932, cared for at
the La Crosse county home as an indigent and at the expense
of La Crosse county."

You state that it further appears that during March 1931
the town of Caledonia, Trempealeau county, made a volun
tary payment of $123 to the orphanage in La Crosse county
as partial compensation for the maintenance of the child of
this family. This payment was not made in response to any
legal notice or on order of the town officials so far as you
have been informed. The husband of Mrs. G. is still being
maintained by private charity on the farm operated by the
private benevolent home for the aged.
From the above statement of facts you wish to be advised

on the following point:

"Has this family established a legal settlement in La
Crosse county while being maintained in a private benevo
lent institution by private charity?"
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This family was in the private benevolent home from Jan
uary, 1930 to November, 1981. This is longer than a year.
This orphanage was not a public institution paid for by the
municipality, but was a home privately established and oper
ated. I am of the opinion that a legal settlement was estab
lished in La Crosse county under this statement of facts.
These parties were not supported as paupers by the munici
pality. Support and maintenance of a person by other agen
cies than those of a town, village, city or county in which he
has resided for one year or upwards does not prevent him
from gaining a legal settlement therein. XII Op. Atty. Gen.
319.

JWR

Mother^s Pensions — Legal Settlement — Under stated
facts minor children and mother gained legal settlement in
Ladysmith, Rusk county, by continued residence therein for
one whole year.

^ Soard of control cannot authorize Rusk county to grant
aid to mother of dependent children under sec. 48.33, subsec.
(5) f par. (c), Stats., where mother and children have gained
legal settlement in Rusk county.

July 11, 1932.

Board op Control.

Attention H. M. Williams, Chief Statistician.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

"The county judge of Rusk county has submitted the fol
lowing case to this board for its approval under the provi-
sions of paragraph (c), subsection (5), section 48.33 of the
statutes, with respect to the granting of aid to the dependent
children of a mother whose husband has been sentenced to
the state prison for a period of from one to three years.
"The facts in the case appear to be as follows:
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"In July 1929 this family, composed of father, mother and
six children under sixteen years of age moved to Rice Lake,
Barren county. Prior to this time this family had moved
about the northern part of the state from one county to an
other but apparently not in any one place long enough to es
tablish a legal settment therein. While residing in Rice
Lake this family was the recipient of public aid in the form
of poor relief on two different occasions. In July 1930 the
father of these children was sentenced to the state Pi'ison
and in October 1930 the mother made application to the
iuvenile court of Barron county for aid for these dependent
children under the provisions of section 48.33 of the statutes.
The county judge of Barron county with the approval of the
state board of control granted aid to this family in the sum
of $35.00 per month and permitted the mother to go to the
home of her parents in Ladysmith, Rusk county, m order
that she might have the help of her mother in caring for her
children. This aid was paid by Barron county to the rnother
of these children until September 1931, when the last pay
ment was made and then discontinued by Barron county.
The last payment Barron county made to the mother tor
these dependent children was for the period of one year as
contemplated in paragraph (c).
"The mother then makes application to the juvenile c<mrt

of Rusk county for aid for these dependent children. The
iuvenile court of that county is disposed to grant this aid
providing the board of control will approve the same and re
imburse Rusk county for the total amount of aid granted in
accordance with the provisions of paragraph (c).
"In accordance with the statement of facts as outlined

will you kindly advise this board on the following points.
"1. Within the meaning of the provisions of paragraph

(c), of subsection (5) of section 48.33, has the mother of
these dependent children, or have these children, gained a
legal settlement in Ladysmith, Rusk county, due to the tact
that they have resided in Ladysmith, Rusk county, for a pe
riod of over one year, during which time they received aid
under the provisions of this section from Barron county?
"2 Can the state board of control authorize Rusk county

to grant aid to the mother for these dependent children un
der the provisions of paragraph (c) of subsection (5) of
section 48.33 after these dependent children have been aided
by Barron county for a period of one year under the pro
visions of this paragraph?"

Your first question must be answered "Yes" and your
second question "No."
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We shall restate briefly principles of law applicable here
in, which we believe are well established:
(1) That every person of full age who shall have resided

in any town, village or city in Wisconsin for one whole year
shall thereby gain a legal settlement in such town, village or
city.
(2) Every settlement when once legally acquired shall

continue until it be lost or defeated by acquiring a new one •
in this state or by voluntary and uninterrupted absence from
the town, village or city in which such legal settlement shall
have been gained"for one whole year or upward; and upon
acquiring a new legal settlement or upon such voluntary and
uninterrupted absence for one whole year, all former settle
ments shall be lost.

(3) That every married woman shall, generally, have the
legal settlement of her husband if he has any within the
state.

(4) That legitimate children shall have the settlement of
their father if he has any within the state but if their
father has no legal settlement, such children shall have the
settlement of their mother if she has a legal settlement.
(5) That every minor whose parent and every married

woman whose husband has no legal settlement in this state
who shall have resided one whole year in any town, village or
city in this state shall gain a legal settlement in such town,
city or village.
(6) That under ch. 49 of the Wisconsin statutes, one sup

ported as a pauper by town, city or village does not obtain a
legal settlement therein by residing in such town, village or
county for one whole year.
(7) That under sec. 48.33 (5) (c), Wis. Stats., aid given

to dependent children does not prevent the gaining of a legal
settlement within the county.
In view of the foregoing, we are constrained to hold:
1. That the minor children and their mother gained a

legal settlement in Ladysmith, Rusk county, by continued
residence therein for one whole year, notwithstanding the
fact that aid was given these dependent children by Barron
county under the provisions of sec. 48.33, Wis. Stats.
2. That the state board of control cannot authorize Rusk

county to grant aid to the mother of dependent children un-
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der the provisions of sec. 48.33 (5) (c), Wis. Stats., be
cause the mother and children have gained a legal settle
ment in Rusk county.

JWR

School Districts — City School Funds — City treasurer
of city of Stevens Point is, under sees. 40.52 and 40.57,
Stats., proper custodian of funds appropriated for use of
board of education for city of Stevens Point.

July 11, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

You request the opinion of this department on the ques
tion whether the school district treasurer or the city treas
urer of the city of Stevens Point is the proper custodian of
the funds appropriated for the use of the board of education
of the city of Stevens Point.

It is my opinion that the city treasurer is the proper cus
todian of the funds appropriated for the use of the board of
education for the city of Stevens Point. This office held in
XIX Op. Atty. Gen. 110 that the school funds of the city of
Ripon, a city of the fourth class, whose territory comprises
an entire school district, must be disbursed in accordance
with sec. 40.57 of the statutes. In that opinion it was held
that sees. 40.50 to 40.60, statutes, are applicable to each city
coming within any of the classifications enumerated in sec.
40.50, even though such city is operating its school system
under the provisions of a special charter.
The city of Stevens Point is a city of the third class and

comes within the purview of sec. 40.50, Stats. It is clear,
therefore, that sec. 40.57 is applicable and that the city
treasurer is the proper custodian of the funds appropriated
for the use of the board of education for the city of Stevens
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Point. State ex rel. Board of Education v. Racine, (1931)
205 Wis. 389, 236 N.W. 553; XIX Op. Atty. Gen. 110. See
also subsec. (3), sec. 40.52, Stats.
JWR

School Districts — Graded Schools — Sec. 40.37, Stats., is
not fully complied with in case where principal of union free
high school supervises grades of state graded school.

July 11, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

"In a certain school district the school board filed an ap
plication for special state aid for maintaining a first class
state graded school in accordance with section 40.37. Sub
section (3) of this section reads in part as follows:
" ** * * The word "principal" is hereby defined as

meaning the teacher of the highest grade or grades who
shall have immediate supervision of all the grades.'
"When this school was supervised by a member of this

department the supervisor found that the teacher of the
highest grade (eighth) had received a contract to teach only
the subjects taught in the eighth grade and that the princi
pal of a nearby union free high school assumed all the duties
of a supervising officer, that is, he supervised all grades, one
to eight inclusive, in the state graded school.
"As all state graded schools and union free high schools

are organized under separate laws, sections 40.37 and 40.64,
this department has ruled ever since the state graded school
law became operative, that is, ever since July 1,1901, that it
was a noncompliance with the state graded school law when
the principal of a union free high school supervised the
grades of a state graded school."
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Upon the above statement of facts you inquire whether
it is a compliance with the state graded school law for a
principal of a union free high school to supervise the grades
of a state graded school.

It is my opinion that it is not a compliance with the state
graded school law for a principal of a union free high school
to supervise the grades of a state graded school.

Sec. 40.37, Stats., provides in part:

"The school board of any school district maintaining a
graded school but no free high school, union free high
schools excepted, may receive special state aid provided up
on full compliance with the following conditions:
"(1) Classes. There shall be two classes of state graded

schools in Wisconsin, known respectively as first class and
second class; all state graded schools of three or more de
partments shall be in the first class, and all graded schools of
two departments shall be in the second class.
" (2) School year. School shall be maintained in a dis

trict receiving such aid, at least nine school months, includ
ing legal holidays, in each and every department. Not more
than forty-five pupils shall be in average daily attendance
in any one department of a state graded school.
"(3) Qualifications of teachers. All persons em

ployed in both classes of graded schools applying for state
aid shall be efficient teachers, shall file testimonials of suc
cessful experience and shall be qualified as follows: The
principal of a state graded school of the first class shall hold
some form of a state license or state certificate. In each
school of this class one assistant may hold a second grade
certificate, and all other assistants shall hold first grade cer
tificates, state licenses or state certificates. The principal of
a state graded school of the second class shall hold a first
grade county certificate and shall have not less than one year
of successful experience as a teacher in a public school, or
some form of a state certificate. The assistant shall hold a
second grade certificate, or a certificate of a higher grade.
The word 'prindpaV is hereby defined as meaning the teach
er of the highest grade or grades and who shall have imme
diate supervision of all the grades; the word 'assistant* is
hereby defined as meaning each and every teacher in the
state graded school other than the prindpaV

It is my opinion that the last sentence of subsec. (3), sec.
40.37, Stats., is not complied with in a case where a princi
pal of a union free high school supervises the grades of such
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state graded school. In the present case it appears that the
teacher of the highest grade (eighth grade) has a contract
to teach only the subjects taught in the eighth grade and has
not the immediate supervision of all the grades. You are
therefore advised that your interpretation of the law is cor
rect and that under the foregoing facts the state graded
school law is not fully complied with as provided by sec..
40.37, Stats.

JWR

Tuberculosis Sanatoriums — Superintendent of tubercu
losis sanatorium to which patient has been properly com
mitted is authorized to prevent patient from leaving insti
tution without proper discharge from committing court.

July 11, 1932.

Martin Gulbrandsen,

District Attorney,
Viroqua, Wisconsin.

It appears that the county judge of Vernon county recent
ly committed a certain tubercular young woman to the Oak
Forest sanatorium for failure to comply with the health
laws pertaining to communicable diseases. The commitment
was made pursuant to sec. 143.06, subsec. (4) of the Wiscon
sin statutes. Approximately three weeks after the commit
ment the patient's husband came to the sanatorium and took
the patient away against the advice and without the consent
of the superintendent of the sanatorium. The question now
arises as to what authority the superintendent of a sanatori
um has to prevent a patient from leaving the sanatorium
when such patient wishes to do so.

Sec. 143.06, subsec. (4) provides for the commitment to
a sanatorium by any judge of a court of record, of a person
who, after notice and hearing, has been found to have vio-
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lated the communicable disease laws. That subsection con
cludes with the following language:

*  * . Such person may be discharged when the
court thinks proper. If any person so committed fails to re
main, or to obey the rules and regulations of the institution,
the superintendent may separate him from other persons
and restrain him from leaving."

It is our opinion that the discharge of a person properly
committed to a sanatorium can be accomplished only with
the consent of the court which made the commitment, and
that the superintendent of the sanatorium has authority to
prevent a patient from leaving the institution unless he has
been properly discharge by the court.
This statute seems to be clear and unambiguous, and does

not permit of any other legal interpretation. Moreover, it
seems to be the only practical interpretation which will suf
fice to effectuate the obvious intent of the legislature. This
provision was enacted under the police power of the state for
the purpose of segregating from society those persons whose
presence was deemed to be dangerous to other members of
society. The purpose of the statute would be clearly defeat
ed if a properly committed patient were permitted to leave
the institution at his volition.

JWR
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Counties — Municipal Borrowing — Taxation — Sink
ing Funds — County board may levy tax in addition to ir-
repealable tax to replace sinking fund money improperly
diverted.

Money raised by county for sinking fund to retire bonds
may be used to purchase unmatured bonds for retiring of
which sinking fund was created.

July 11, 1932.

Giles V. Megan,

District Attorney,
Oconto, Wisconsin.

Your letter discloses the following facts: A few years ago
Oconto county bonded itself for one hundred thousand dol
lars to build an insane asylum and county home, levying at
that time an irrepealable tax to take care of the principal
and interest on these bonds when due. It was necessary to

expend only sixty thousand dollars of this amount for the
asylum and poor home. The balance of the one hundred
thousand dollars was placed in the general fund and used for
paying current and other expenses. The county not being
able to obtain credit until the special fund was re-established
or provided for, the county board in November 1931 adopted
the report of the finance committee which contained the
item "Replacing county home trust fund—$40,000." Ques
tion has been raised concerning the validity of this levy and
the legality of using the money so raised to retire unmatured
bonds if the bondholders should be willing.
Ch. 67 of the Wisconsin statutes makes provision for

bonding by a county, which must levy a direct annual ir
repealable tax "sufficient in amount and for the express pur
pose of paying the interest on such bonds as it falls due, and
also to pay and discharge the principal thereof at maturity."
Sec. 67.05, subsec. (10).

Sec. 67.11, subsec. (1), provides:

"Every county ♦ » * indebted on account of out
standing municipal bonds shall immediately after the issue
of such bonds establish in its treasury a fund separate and
distinct from every other fund, designate it as the sinking
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fund for the particular bond issue, describing it, upon which
the indebtedness arose, and shall maintain such fund until
such indebtedness is fully paid or otherwise extinguished.
The sources of said fund shall be:
"First. All moneys accuring to the borrowed money fund

prescribed by subsection (8) of section 67.10 which at any
stage are not needed and which obviously thereafter cannot
be needed for the purpose for which the money was bor
rowed."

Under the first part of sec. 67.11, subsec. (1), the forty
thousand dollars not used became a part of the sinking fund.
By sec. 67.11, subsec. (4) it should not have been impaired
or diverted until the liability of the county on the bonds was
completely extinguished. Moreover, sec. 67.11, subsec. (1)
clearly provides that the sinking fund shall be maintained.
The county board of Oconto county, therefore, in addition

to the irrepealable tax, correctly levied a forty thousand dol
lar tax which was for the purpose of replacing the money
improperly diverted from the sinking fund. Assuming that,
as a result of this recent tax, the sinking fund now contains
forty thousand dollars in excess of that which is necessary
to retire maturing bonds and pay interest, the fund is again
properly established or maintained and the forty thousand
dollars can be said to be a surplus.

Sec. 67.11, subsec. (2), provides that any surplus of the
sinking fund may be invested "in outstanding bonds for the
pajnnent of which the sinking fund is required."

It is our opinion that the Oconto county board may, by an
other resolution, authorize the expenditure of this forty
thousand dollar surplus in retiring unmatured bonds if the
holders are willing to do so, by purchasing these bonds in ac
cordance with sec. 67.11, subsec. (2) "at any price not ex
ceeding the principal, accrued interest and a premium not to
exceed three years' interest on such bonds."
JWR
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Counties — Indigent, Insane, etc. — Military Service —
Soldiers' Relief Funds — Soldiers' relief commission under
sec. 45.14, Stats., may not be provided with funds from gen
eral fund to take care of impending shortage in soldiers' re
lief fund.

Indigent soldiers and sailors may receive aid under county
poor laws in proper cases.

July 11, 1932.

Earl E. Schumacher,
District Attorney,

Beaver Dam, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

"At the November, 1931, meeting of the county board
for Dodge county, the said board appropriated and provided
for the levying of the sum of $6500, to be expended by the
county soldiers' relief commission for needy veterans. A def
icit had formerly occurred in the soldiers' relief commission
fund, in the sum of $1100, which apparently was authorized
to be paid, and was paid, out of said $6500 appropriation.
This action left a balance of about $5400 for the purposes of
the soldiers' relief commission for the year of 1932.
"Owing to unusual and unanticipated demands being made

upon this fund, about $4800 has already been spent, leaving
a balance of about $600 for the remaining seven months of
1932. In fact, there is not now enough of said appropriation
remaining on hand to meet the quarterly payments becoming
due on July 1, 1932. There will be no further regular meet
ing of the county board for Dodge county until the second
Tuesday of November, 1932. The county has funds avail
able in a general fund which could be used for the purposes
of the soldiers' relief commission, to meet its impending de
ficit, in case the same might legally be transferred from
such fund for the purposes of said commission.
"It has seemed impossible to answer the question involved

from the previous cases and opinions, and the following
questions are therefore submitted:
"1. Would it be legal for the soldiers' relief commission to

continue issuing orders for soldiers' relief and the county
treasurer to issue checks therefor with the expectation that
the county board will make up out of the tax levy to be im-
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posed in November, 1932, enough of an appropriation and
levy to care for the deficit incurred?
"2. Has the committee on finance of the county board a

right to now order a transfer from the general fund to the
soldiers' relief fund of an amount required to meet the im
pending deficit in said soldiers' relief fund, it being expected
that the county board would provide in the next tax levy for
an appropriation and reimbursement to said general fund?
"3. Could the county board now convene in special session

and legally order a transfer from the general fund to the
soldiers' relief fund in order to meet the deficit which will
arise during the remainder of 1932?"

It is the opinion of this department that all three questions
must be answered in the negative.

Sec. 45.10 of the statutes provides in part that the county
board shall levy "a tax sufficient to carry out the purposes of
this section, * *

Sec. 45.14 of the statutes provides in part "that the total
disbursements made by the commission shall not exceed the
amount collected from the tax levied. * *

In view of the express language of sec. 45.14, as above
quoted, to wit, that disbursements made by the commission
shall not exceed the amount collected from the tax levied, it
is my opinion that there is no way that the soldiers' relief
commission may be provided with funds to take care of the
impending shortage.

It is suggested that soldiers and sailors who are indigent
and in straitened circumstances might apply for poor relief
to the proper authorities and receive aid in that way. It is
further suggested that the agency administering the poor
relief in Dodge county might authorize the soldiers' relief
commission to assist it in administering poor relief to sol
diers and sailors of Dodge county. See opinion dated May
18, 1932 (XXI Op. Atty. Gen. 498) to Fred Risser, district
attorney of Dane county.
JWR
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Bridges and Highways — Public Lands — Rights of
Abutting Owners — State annuity and investment board, as
owner of property on which is located spring which rises at
foot of bluff on right of way immediately adjoining proper
ty, has right to exclude public from such spring but may
not do anything that actually interferes with public ease
ment of travel.

July 11, 1932.

Albert Trathen,
Director of Investments,

Annuity and Investment Board.

In your recent letter you request the opinion of this de
partment upon the following statement of facts:

"The state annuity and investment board is the owner of a
farm in Eau Claire county, located about two miles south
of the city of Eau Claire, on which there is a well-known
spring which has been named 'Silver Spring.' The farm also
carries the same name. This spring, as we understand it,
rises at the foot of a bluff on the right-of-way immediately
adjoining this farm. Has the annuity board, as owner of
this property, the right to commercialize the water from this
spring to the exclusion of the public?"

Your question must be answered in the affirmative.
At common law the highway is an easement merely and

the fee thereof remains in the land owner with all of the
rights of property incidental thereto subject only to the
right of travel in the public. 15 A. & E. Enc. of Law, page
415; Elliott on Roads and Streets, 4th ed. sec. 876.1 et seq.;
29 C. J. 540; Nichols' Eminent Domain, 2d ed. Vol. 1, sec.
154.

The principles of the common law, that the public acquires
merely an easement of travel upon the creation of a highway
and that the abutting owner retains title in fee to the land
occupied by a highway, have been generally recognized and
adopted in this country. Angell on Highways, page 395;
Elliott, Roads and Bridges, 4th ed. Vol. 2, sec. 876.1; 13
R.C.L. 116; Nichols' Eminent Domain, 2d ed. Vol. 1, sec. 154,
29 C.J. page 540, et seq.
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The common law rule is likewise in force in the state of
Wisconsin. Harrison v. Brown, (1856) 5 Wis. 27; Chase v.
Oshkosh, (1892) 81 Wis. 818; 15 L.R.A. 558; 29 Am. St.
Rep. 898.
Hence, in Wisconsin, every right or interest not included

in the public easement of travel remains in the owner of the
fee. Thus the owner of the fee has title to the trees, rocks,
stones, mines, quarries, springs of water, and the like, in a
public highway and he is the proprietor of the fee for every
purpose, not inconsistent with the public right of way. 15
Am. & Eng. Enc. of Law, pages 415-418; Elliott on Roads
and Streets, 4th ed. sec. 876.1; 18 R.C.L. 180.

The law on this subject has been well expressed by Mr.
Justice Platt, in Jackson v. Hathaway, (1818) 15 Johns.
Rep. 447 (N. Y.),p.458;

*  * Highways are regarded in our law as ease

ments. The public acquire no more than the right of way,
with the powers and privileges incident to that right; such
as digging the soil and using the timber and other materials
found within the space of the road, in a reasonable manner,
for the purpose of making and repairing the road and its
bridges. When the sovereign imposes a public right of way
upon the land of an individual, the title of the former owner
is not extinguished, but is so qualified that it can only be en
joyed subject to that easement. The former proprietor still
retains his exclusive right in all mines, quarries, springs of
water, timber and earth, for every purpose not incompatible
with the public right of way. The person in whom the fee
of road is, may maintain trespass, or ejectment, or waste.
:I: 4:

It is clear, therefore, that the state annuity and invest
ment board, being the owner of property on which there is
located a spring which rises at the foot of a bluff on the
right of way immediately adjoining the property, is the pro
prietor of such spring for every purpose not inconsistent
with the public right of way. Wright v. Austin, (1904) 148
Cal. 286, 76 Pac. 1028; Old Town v. Dooley, (1876) 81 111.
255; Suffield v. Hathaway, (1877) 44 Conn. 521, 26 Am.
Rep. 488; Jackson v. Hathaway, (1818) .15 Johns. Rep. 447
(N. Y.), 8 Am. Dec. 268; 15 Am. & Eng. Enc. of Law, pages
415-417; Elliott on Roads and Streets, 4th ed. sec. 876.1.
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It should be pointed out, however, that the public has the
easement of travel the full width of the highway even
though the highway is not laid out to the full width of the
easement and that the abutting owner would have no right
to fence in the spring to the extent that the public easement
of travel would be interfered with.

JWR

Banks and Banking — Building and Loan Associations —
Investment Associations — Investment plan submitted held
in violation of law relating to banking or investment com
panies.

July 12, 1982.

Thomas Herreid,
Acting Commissioner of Banking.

You submit the investment plan of the National Unit Cor
poration and you ask whether the plan is in violation of any
law relating to banking or investment companies. Under
the plan submitted representatives of the National Unit
Corporation solicit the application for participation in a
trust to be held by the Peoples-Pittsburgh Trust Company of
Pittsburgh, Pennsylvania. The application for a "cumula
tive investment certificate" contains an agreement to pay a
certain sum upon signing of the application and a certain
sum monthly for a stated number of consecutive months.
The application further recites that the first sixty dollars
per unit accrues to National Unit Corporation, and then
provides: "All further deposits become a part of the Na
tional Unit Trust Fund (Peoples-Pittsburgh Trust Com
pany, Trustee), to be held for the benefit of the depositor."
The certificate issued by the National Unit Corporation, a
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Maryland corporation, recites that the holder is entitled to
receive his or her proportionate share of a certain invest
ment fund and then recites that:

"This certificate is issued in consideration of an initial
payment of dollars, payable to the company as
follows: dollars before the delivery of this certi
ficate, the receipt of which is hereby acknowledged, and

payments of dollars each, payable to
the company on the day of each month, beginning
with the month of , 193 , and of one hundred
twenty (120) monthly deposits of dollars each, pay
able to the trustee on the day of each month, be
ginning with the month of , 193 "

Sec. 224.02, as amended by ch. 10, laws of special session
1931, provides as follows:

"The soliciting, receiving, or accepting of money or its
equivalent on deposit as a regular business by any person,
copartnership, association, or corporation, shall be deemed
to be doing a banking business, whether such deposit is made
subject to check or is evidenced by a certificate of deposit, a
pass book, a note, a receipt, or other writing, provided that
nothing herein shall apply to or include money left.with an
agent, pending investment in real estate or securities for or
on account of his principal. Provided, however, that if
money so left with an agent for investment shall not be kept
in a separate trust fund or if the agent receiving such money
shall mingle same with his own property, whether with or
without the consent of the principal, or shall make an agree
ment to pay any certain rate of interest thereon or any
agreement to pay interest thereon other than an agreement
to account for the actual income which may be derived from
such money while held pending investment, the person re
ceiving such money shall be deemed to be in the banking
business."

Sec. 216.01, Stats., provides:

"No person and no copartnership, association or corpora
tion, whether local or foreign, heretofore organized or which
may hereafter be organized, doing business as a so-called
investment, loan, benefit, co-operative, home, trust or guar
antee company, for the licensing, control and management
of which there is no law now in force in this state, and
which such person, copartnership, association or corpora-
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tion, shall solicit payments to be made to himself or itself
either in a lump sum, or periodically, or on the instalment
plan, issuing therefor so-called bonds, shares, coupons, cer
tificates of membership or other evidences of obligation or
agreement, or pretended agreement to return to the holder
or owners thereof money or anything of value at some future
date, shall solicit or transact any business in this state un
less such person, copartnership, association or corporation,
shall have first complied with all the provisions prescribed in
chapter 215 of the statutes required of foreign building and
loan associations authorized to do business in this state."

Sec. 216.03 provides penalties for violation of sec. 216.01.
It is unnecessary to determine at this time whether the

scheme constitutes banking as defined by sec. 224.02, or the
operation of a so-called investment company as defined in
sec. 216.01, for the simple reason that if the plan does not
involve the doing of an illegal banking business, it certainly
comes within the scope of sec. 216.01. It follows, therefore,
that the plan cannot legally be operated in this state without
conforming to either the banking laws or the laws relating
to foreign building and loan associations.
ML

Banks and Banking — Liability of Stockholders — Offi
cer of bank has no right to refuse to transfer bank stock
even if he believes it is being done to evade statutory liabili
ty or if he further believes responsibility of proposed holder
of stock is limited.

July 12, 1982.

Thomas Herreid,
Acting Commissioner of Banking.

You ask whether an officer of a bank has the right to re
fuse to transfer bank stock even if he believes it is being
done to evade statutory liability and if he further believes
the responsibility of the proposed holder of stock is limited.
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Sec. 221.42, as amended by eh. 10, laws of special session
1931, expressly provides that the liability of the stockholder
"shall continue for six months after written notice to the

commissioner of bankihg of any transfer of stock, as to the
affairs of the bank at the time and prior to the date of the
transfer."

Sec. 221.43, as amended by ch. 10, laws of special session
1931, provides:

"The shares of stock of an incorporated bank shall be
deemed personal property, and shall be transferred on the
books of the bank in such manner as the by-laws thereof
may direct, and no transfer of stock shall be valid while the
bank is under notice to make good the impairment of its
capital, as provided in section 220.07, nor until such impair
ment shall have been made good. All transfers of stock shall
be certified by the bank cashier to the commissioner of bank
ing within three days after such transfer. Failure to comply
with this requirement shall be punishable by a fine of not
to exceed one hundred dollars."

These are the only regulations and must govern the situa
tion presented. If the bank is under notice to make good the
impairment of its capital no transfer of the stock is valid.
Conversely, if the bank is not under such notice, the transfer
is valid, and if the cashier does not certify the transfer to
the commissioner of banking within three days after such
transfer he is subject to a fine of not to exceed one hundred
dollars. The legislature appreciated the possibility that
stockholders might attempt to avoid their double liability by
transferring their stock, and hence provided that stockhold
ers should remain liable for six months after the transfer of

their stock. While it would be highly desirable to prevent
the transfer of stock to irresponsible persons, this can be
done only through further legislative action.
ML
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Mortgages, Deeds, etc — Langlade County Memorial Hos
pital may be leased to private religious society to be operated
as memorial for soldiers and sailors, or title thereto may be
transferred by deed containing condition subsequent re
stricting use of property as memorial hospital.

July 13,1932.

James R. Durpee,
District Attorney,

Antigo, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

"In 1927 the Langlade County Memorial Hospital Asso
ciation was incorporated, under the laws of this state. I en
close a copy of the articles of organization.
"In 1928, following passage of a resolution by the county

board and subsequent approval by the voters of this county
at a special election duly held (copy of which I enclose),
county bonds were issued in the sum of one hundred thou
sand dollars ($100,000) for the purpose of contributing
funds to aid the Langlade County Memorial Hospital Asso
ciation in the construction of a Memorial Hospital in Lang
lade County, pursuant to authority granted by sections
45.055 and 67.04, Wisconsin statutes. The bonds were sold
and the proceeds turned over to the hospital association. The
hospital was built by contract by the association from the
funds so derived, together with an amount about equal
raised by popular subscriptions for the same purpose.
"The hospital is completed except for equipment. There

is a balance of several thousand dollars due the contractor
who built the hospital. The unpaid subscriptions, amounting
to several thousand dollars, were assigned to a local bank as
trustee for collection. This has been the status for several
months.

"Can the association transfer the property by deed to a
Catholic sisterhood or other religious body who will run the
hospital as a public, nonsectarian institution? Could a long
time lease be drawn to such an organization? What I have
particularly in mind is whether this would be in violation of
article I, section 18 of the state constitution.
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"No question or objection has been made of such con
templated action, but as district attorney, I feel that I should
ask the opinion of your department, as the question involves
the transfer of property built in part by contribution of
county funds."

It is my opinion that the Langlade County Memorial Hos
pital Association has power to make a valid lease of the
memorial hospital to a Catholic sisterhood or other religious
body, to be operated as a public, nonsectarian institution as
a memorial to the soldiers, sailors and marines of Langlade
county. However, it is doubtful whether the association can
make a valid transfer of its property by deed to a Catholic
sisterhood or other religious body to be operated as a public
nonsectarian institution, unless a forfeiture clause is in
cluded.

Art. I, sec. 18 of the Wisconsin constitution provides:

"The right of every man to worship Almighty God accord
ing to the dictates of his own conscience shall never be in
fringed; nor shall any man be compelled to attend, erect or
support any place of worship, or to maintain any ministry,
against his consent; nor shall any control of, or interference
with, the rights of conscience be permitted, or any prefer
ence be given by law to any religious establishments or
modes of worship; nor shall any money be drawn from the
treasury for the benefit of religious societies, or religious or
theological seminaries."

Sec. 45.055, Wis. Stats. 1931, provides:

"County boards are empowered to provide for the erec
tion or establishment of suitable memorials to the soldiers,
sailors and marines of the respective counties of this state
who served the nation during the Spanish-American war or
the late war against Germany and its allies, or to contribute
funds to corporations of the respective counties organized
without capital stock for the purpose of erecting and com
pleting such memorials; and for the purpose of raising funds
for such memorial purposes or contributions to levy taxes
upon the taxable property of the county not exceeding five
mills on the dollar in all, which said taxes may be spread
over a period of five years or to borrow money and issue the
bonds of the respective counties therefor in the manner and
under the regulations provided by chapter 67 of the statutes;
also to take by condemnation, lands necessary for a site for
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such memorials when the county board shall so order, by a
two-thirds vote."

It would seem that under well recognized principles of
law if the purpose for which this money has been raised is
a public purpose, as it is in this case, it is immaterial that
the agency which administers such public purpose is a pri
vate one rather than a public one. However, it would seem
that a trust attaches to the moneys raised by Langlade coun
ty for the erection of this memorial hospital which requires
such institution to be maintained perpetually as a memorial
to Langlade county's soldiers, sailors and marines. It is im
material, however, that such object is attained by leasing,
such hospital to a Catholic sisterhood or other relipous body
who will operate it as a public, nonsectarian hospital and as
a memorial to Langlade county's veterans.

It is my opinion that, while it is doubtful whether Lang
lade County Memorial Hospital Association has authority to
transfer the title to this property unconditionally by deed to
a Catholic religious society in view of art. I, sec. 18, Wis
consin constitution, and in view of the rule that a county
has no authority to raise by taxation moneys for other than
a public purpose or for the benefit of private individuals or
private societies, a deed with a condition subsequent would
probably be held valid. Thus, the deed should contain a re
cital that the property must be maintained perpetually as a
public nonsectarian hospital and as a memorial for the sol
diers and sailors of Langlade county, with a clause that the
title shall revert in case the property is used for different
purposes. If the deed contains a forfeiture clause, it will be
construed to be a condition subsequent and will restrict the
property to the uses specified in the deed. A mere recital
that the grant of property is for a particular use but with
out words of forfeiture is a mere covenant and not a condi
tion subsequent and does not create a forfeiture nor restrict
the use of the property. Polevitski v. John Weeks, (1914)
157 Wis. 377, 147 N.W. 403.
You are therefore advised that the Langlade County Me

morial Association may make a valid lease of the memorial
hospital to a private religious society, to be operated as a
public nonsectarian memorial hospital or that a deed with a
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forfeiture clause, a condition subsequent, might be given so
as to insure its use as a memorial to Langlade county's sol
diers and sailors.

JWR

Accountancy — Where facts subsequently submitted in
dicate that board of accountancy has issued certificate in
error, revocation proceedings are necessary in order to can
cel same.

July 18,1932.

B. A. Kiekhoper, President,
Board of Accountancy,

Milwaukee, Wisconsin.

You state that some time ago a certified public account
ant's certificate was issued to an individual under the pro
visions of sec. 135.03, subsec. (2), Stats., upon the assump
tion that this individual was the holder of a certificate or li
cense to practice as a public accountant issued in a foreign
country upon due examination. It appears that you are now
reliably informed that the foreign certificate in question was
not secured by examination, and that the individual in ques
tion has admitted that such is the fact. You state that the
individual in question has been requested to surrender his
certificate, but has failed to do so, and inquire as to what
procedure the board may lawfully take to cancel this certif
icate erroneously issued.

Although, under the facts now before the board, the issu
ance of the certificate in question was not in conformity to
the statute above cited, the fact remains that the board did
issue a certificate which is held by this individual.

Sec. 135.07, Stats., forbids the practice of a certified public
accountant as such, who has not received a certificate to
practice, or who has been deprived of such certificate by
revocation, as provided in sec. 135.05, Stats.
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In view of the wording of sec. 135.07, Stats,, it would seem
that the proper procedure would be for the board to proceed
to give notice and hold a hearing upon the question of revo
cation following the procedure indicated in sec. 135.05,
Stats., and, if the facts developed at that hearing so war
rant, enter an order of revocation.
JWR

Criminal Law — Bribery — Forfeitures — Money used in
attempted bribery is not forfeited to state.

July 13, 1932.

Oliver L. O'Boyle, Corporation Counsel,
Office of District Attorney,

Milwaukee, Wisconsin.

In your communication of July 7 you state that A and B
were convicted in the municipal court of Milwaukee county
of attempting to bribe Milwaukee police officers; that the
sum of $3000, used in the attempted bribe, was seized by
the officers and used as evidence on the trial and is now in
the custody of the clerk of the municipal court.
You state that Lewis Paradise has brought an action in

the circuit court of Milwaukee county naming said A and
B as defendants and the chief of police and captain of de
tectives as garnishee defendants, in an attempt to get pos
session of this money. You say that Paradise asserts a claim
against A and B and attempts to reach the fund in the hands
of the police department as being property of said defend
ants, which plaintiff is entitled to have applied on his claim.
You state that it occurs to you that the state may be able

to establish that because of the illegal use to which this
money was intended to be put, A and B lost title thereto and
that same has forfeited to the state. You ask to be advised
as to our views on this matter and authority for you to make
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this motion in behalf of this state if we consider it worth
while.

We have carefully examined the statute and we find no
provision which forfeits money that is used or attempted to
be used in a bribe to the state of Wisconsin. Forfeitures are
not favored in the law. We have not been able to find any
law, either statutory or common, which would lead us to be
lieve that this money is forfeited to the state of Wisconsin.
We are of the opinion that the state has no interest in this

money and there is no law by which a valid claim could be
successfully maintained.
JWR

Taxation — Extension of Time for Payment of Taxes —
Adjournment of annual sale of lands for taxes from day to
day, after sale of single tract each day, as requested in gov
ernor's proclamation, is compliance with sec. 74.89, Stats.
Minutes of treasurer should show daily sale of one tract

and adjournment to next day.
Interest in each instance is to be charged from first day

of January to day of actual sale of particular tract.
Certificate of sale of each tract should be dated day of

actual sale of that tract.

July 13, 1932.

Verne C. Lewellen,
District Attorney,

Green Bay, Wisconsin.

Governor La Follette on June 11, 1932, issued the follow
ing proclamation:

"A law enacted in the Special Session of the Legislature
allowed municipalities to extend the time for the payment of
taxes on real estate until June 1st. Many municipalities
granted this extension, and many taxpayers took advantage
of it. When this law was enacted, it was hoped that econom
ic conditions might have improved by June. Instead they
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have become more critical. In this emergency the State
should give every relief possible to hard-pressed taxpayers.
"Under the statutes, the sale of delinquent taxes on real

state is to commence on the second Tuesday in June and the
next succeeding days (Sec. 74.39). This will not prevent ad
journing the tax sale from day to day until October 15th.
"The list of delinquent personal property should, under

the statutes, have been turned over by the County Treasur
ers in April (Sec. 74.29), although I believe this has not yet
been done in many counties. Since the counties cannot
charge back to the local units the uncollectible personal
property taxes until next March (Sec. 74.31), there is no
practical reason why the seizure and sale of personal proper
ty for delinquent taxes could not also be postponed until
after October 15th.
"I therefore request: - ,
"1) That all County Treasurers adjourn the sale of delin

quent taxes on real estate now set for the second Tuesday in
June, from day to day (entering the order of adjournment
daily) until October 15th. The treasurer may select and offer
each day some parcel upon which the County holds a prior
certificate, which will bring the suggested procedure clearly
within the language of Wood v. Meyer, 36 Wis. 308.
"2) That all Treasurers refrain until October 15, 1932

from delivery of warrants for levying upon personal prop
erty for delinquent taxes thereon, as set forth in Sec. 74.29
and 74.30, excepting in cases where attempts are made to re
move or otherwise dispose of personal property to evade
taxes."

You write:

you please render an opinion to us as to
the legality of adjourning such tax sales from day to day
pursuant to the request of the governor?
"If such adjournment is legal, then what form of order

of adjournment shall be made daily by the county treasurer
in his book in order to come within the language of Wood v.
Meyer, 36 Wis. 308? Will it be necessary in your opinion to
have the order recite what parcel of land each day was of
fered for sale?
"Will you please further state in your opinion whether the

rate of interest should be computed as though no adjourn
ment was made, or would this adjournment be a waiver of
the right to collect any taxes which would ordinarily accrue
during the period of adjournment? In other words, is this
adjournment in effect an adjournment merely of the date
of sale and all penalties increased as in all other cases where
no adjournment was entered?
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"Would the delinquent tax sale if held on October 15,
1932, change the date on the tax certificate to the date of
sale?" '

In Wood V. Meyer, 36 Wis. 308, the court said, pp. 312-
313:

"To hold the deed void on the ground alleged, we must find
that the day of sale was, ex necessitate legis, a day on which
the sale could not properly take place. This we cannot do.
Under the statutes, the sale should have begun on the second
Tuesday of April, and, if unfinished on that day, have been
continued on the next succeeding days, till completed. But,
so that the sale began on the first day named, and was con
tinued from day to day on the succeeding days, the statute
does not require that it should have been continued for any
given time on each day. It is the habit, in some counties, to
protract the sale by disposing of a single parcel or so on each
day. This is not forbidden, and is a compliance with the
statute. And we cannot say, judicially, that the sale in ques
tion may not have legally continued from the second Tuesday
in April to the 9th day of June. The dates furnish no neces
sary presumption to an illegal postponement of the sale. On
the contrary, the effect given by statute to the tax deed ap
plies to the proceeding the maxim, if not otherwise applic
able, omnia praesumuntur rite acta"

The pertinent statutes at the time of this case were prac
tically the same as now, the language requiring the sale to
commence on a certain day and to continue from day to day
being identical. See sec. 74.39, Stats. The court treats this
as a mandatory requirement and holds that a sale of one
parcel a day is a compliance therewith. That is what the
governor suggests be done, and I see no reason at this time to
question its legality. For further comment on this statute,
I refer you to an opinion this day written to the district at
torney of Ozaukee county, copy of which I enclose.*
The entry in the minute book of the treasurer should state

the facts, plainly and completely. It should state the com
mencement of the sale on the date fixed therefor, that the
sale or sales was each day made, and adjournment taken to
the next day. This being done, the record will show on its
face that the facts are as they were presumed to be, in the

*Page 740 of this volume.
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absence of proof to the contrary, in Wood v. Meyer, supra,
where the court said, p. 312:

"There may be room for speculation that the officers of the
county, "assuming ch. 14, Laws of 1857, to be a law, post
poned the sale. But, in the absence of all proof, we are not
at liberty to act on such an inference. If the fact be so, it
should have been made to appear."

I see no necessity for describing the particular tract each
day sold, sufficient record of this being otherwise kept.
The interest, by the express terms of sec. 74.39, is "at the

rate of twelve per cent per annum * * * from the
first day of January * * In the absence of any other
language or circumstance, this must be construed to be until
the actual day of sale. Note the same language in sec. 74.29,
(2), with reference to the sale of personalty for delinquent
taxes, where no date of sale or commencement of sale is
designated, and which, therefore, must intend the interest to
be to the actual day of sale. Upon the use of the same phrase
in this similar statute, see Bradford v. Underwood Lumber
Co., 80 Wis. 50; State ex rel v. Kotecki, 156 Wis. 278; 36
Cyc. 1132.

*  * Where the same word or phrase is used in dif

ferent parts of a statute, it will be presumed to iDe used in
the same sense throughout; and where its meaning in one
instance is clear, this meaning will be attached to it else
where, unless it clearly appears from the whole statute that
it was the intention of the legislature to use it in different
senses." 36 Cyc. 1132.

Obviously, it is the intent of the statute to exact this rate
of interest upon delinquent real estate and personalty taxes,
and the officials cannot reduce the statutory rate by extend
ing the sale. For a further discussion of the interest and
penalty charges, and acceptance of the taxes in proper cases
without them, see opinion of July 6, 1932, to the district at
torney of Dane county* with reference to the income tax
proclamation of the governor, and opinion this day written
to the district attorney of Sauk county,** copies of which
opinions are enclosed to you herewith.

*Page 698 of this volume.
**Page 736 of this volume.
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The tax certificate, by the express provision of sec. 74.46,
is to be "dated the day of the sale." I am clearly of the
opinion that this means the actual day of sale, and not the
day of the commencement of the tax sales. This is confirmed
by the charging of interest, as above indicated, until the day
of actual sale of the particular tract, and by the policy of the
three year redemption period, which is "three years from
the date of the certificate of sale," (sec. 75.01). See also
Wood V. Meyers, supra, where the certificate was dated June
9, when the tax sales, by the then provisions of the statute,
were required to commence on the second Tuesday in April,
and the court treated the transaction as though a day to day
adjourned was had, just as is requested in the governor's
proclamation.
FMW

Taxation — Extension of Time for Payment of Taxes —
County treasurer may, in his discretion, accept delinquent
real estate tax without penalty or interest and issue receipt
so stating. Penalty and interest will remain owing and lien
on land, unless legislature remits it. Whether tax sale could
be made for tax without penalty and interest need not be
considered at this time, for governor has requested only de
lay in sale.

July 13, 1932.

Clifford M. LaMar,
District Attorney,

Baraboo, Wisconsin.

You write:

"The governor issued a proclamation requesting the coun
ty treasurers to adjourn the sale of real estate for taxes from
day to day until October 15th.
"So far as I have been able to determine, there is no legal

way that the county treasurer can allow the taxes to be paid
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without the penalties as required by statute. I presume that
your office has had this matter under consideration, and I.
would like to know whether or not you have worked out any
way by which the land could be sold for taxes and redeemed
without paying the penalties."

I enclose to you herewith copy of an opinion, July 6,1932,
to the district attorney of Dane county,* with reference to
the governor's proclamation. In that opinion the authorities
are cited establishing a uniform rule that the treasurer may,
in his discretion, accept part of the tax on a tract of real
estate. The subject is treated with such adequateness and
clarity in the recent case of State v. Evans, (Utah 1931) 6
Pac. (2d) 161, that I quote, pp. 163-164, 165-166:

"The language of these sections does not require the treas
urer to accept less than the whole of any specific tax levied,
nor does it directly nor by implication say that he may not
do so. The greater includes the less; and, while he is re
quired by law to collect all the taxes, he may, in pursuance
of his duty, collect only part, since that may be all that he is
able to collect. Where he has collected only part of any tax
assessed, he must give credit to the taxpayer for such part.
There is not anything he may do by the acceptance of partial
payment which will in ansnvise invalidate or destroy the lien
upon the property assessed. The plaintiff cites and relies
upon the statement in 3 Cooley on Taxation (4th Ed.) sec.
1253, which says that 'unless directed by statutes the tax
collector is not obliged to take payment of a given tax in in
stalments.' This is undoubtedly the law, and it is not here
contended by the defendant that any tax payer has a right
to require the county treasurer to receive any1;hing less than
the total tax upon any specific property. All that is contend
ed is that the county treasurer may, if he is satisfied the best
interests of the state and other taxing units are served there
by, receive payments on account. Petitioner also cites 37
Cyc. p. 1164, wherein it is said 'The law ordinarily intends
that taxes shall be paid in full at one time, and unless it is
otherwise provided by statute, a taxpayer cannot tender a
portion of the tax due and demand a receipt therefor.' The
following cases are cited in the note as supporting the above
statement: Osborn v. Searles, 156 111. 88,40 N.E. 452; Julien
V. Ainsworth, 27 Kan. 446; New Orleans Warehouse Co. v.
Marrero, 106 La. 130, 30 So. 305; Harrington v. Dickinson,

*Page 698 of this volume.
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155 Mich. 161, 118 N.W. 931, 932; Sayers v. O'Connor, 124
Mich. 256, 82 N.W. 1044. Plaintiff in his brief also cites and
relies upon the following cases; Gray v. Boundary County,
49 Idaho, 589, 290 P. 399, 400; Bridges v. Hurlburt, 91 Ore.
262,178 P. 793; People v. Kimmel, 323 111. 261,154 N.E. 97;
Mayor & City Council of Baltimore v. Fine, 148 Md. 324,129
A. 356; and Auld v. McAllaster, 43 Kan. 162, 23 P. 165. An
analysis of these cases clearly indicates that they are not
directly in point on the question involved in this case, but
sustain the general proposition that a taxpayer cannot re
quire the collector of taxes to accept partial pajnnents, nor
require him to give a receipt and discharge the tax lien in
whole or in part upon pajrment of anything less than the to
tal amount of tax assessed. * * *

"Property assessed for taxation is not relieved of the lien
until the tax is paid or the property sold. Comp. Laws Utah
1917, sees. 5995 and 5997; Union Central Life Ins. Co. v.
Black, 67 Utah 268, 247 P. 486, 47 A. L. R. 372. Such deci
sions as have been called to our attention announce the rule
dictated by common sense and experience, that, whenever
and for whatever reason a paj^ent has been made on ac
count of any tax, the amount paid must be credited on the to
tal amount due, and the lien for the balance of the tax con
tinues in full force on the taxed property. People v. Kimmel,
supra; Union School District of Guilford v. Bishop, 76 Conn.
695,58 L. R. A. 989; State v. President, etc., of Waldo Bank,
20 Me. 470; State ex rel. Brown v. Union Trust Co., 92 Mo.
157, 6 S. W. 867; Commonwealth v. Louisville & N. R. Co.,
104 S. W. 267, 31 Ky. Law Rep. 819.

((:|s 4: *

"Our conclusion therefore is that while no taxpayer has
the right to require or compel a county treasurer to accept
less than the whole of the tax levied against a separate par
cel of property, except as provided by section 6093, yet the
county treasurer may in his discretion accept part pajnnent
and credit the same upon the tax assessed, and, when that is
done, if any part of the tax remains unpaid on the delin
quent date, the treasurer must proceed, as provided by law,
to sell the property for such unpaid tax, and the penalty pro
vided by law must be computed upon the amount of the tax
remaining unpaid and delinquent, and interest after sale
must be computed upon the amount for which the property
was sold."

.  In the opinion with reference to income tax payments, I
said that the treasurer might accept the tax less penalty and
interest, and that the penalty and interest would still be ow-
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ing. It is clear also that they would continue to be a lien
upon the realty in the case of real estate taxes.
I have not considered the question of selling the property

for less than the amount of taxes, penalty and interest to
date of sale, for the governor's request was only to delay the
sale. We have seen that the mere acceptance of part of the
tax does not affect the lien for the balance, and there is
authority that a receipt in full when only part is paid does
not estop the collection of the balance or affect the lien there
for. See 87 Cyc. 1169. In the Wisconsin case there cited,
an element of estoppel was lacking in that the purchaser did
not know of the tax receipt and hence did not rely upon it.
Whether estoppel would intervene if the purchaser knew of
the receipt in full and relied upon it, and whether the same
principles would apply in case of tax sales for less than the
full tax, I have not further examined into, because it seems
to me premature at this time. If sales are to go forward
next October, with the idea that the legislature may remit
the penalties (See Plankinton Packing Co. v. Tax Comm.,
198 Wis. 868, 878), it will then be time enough to consider
that feature, whether the sale for tax, without penalty and
interest, can be made, and the penalty and interest continue
as a lien, even against the purchaser or his assignee, and
whether such a policy which, in many cases, of course, could
result only in benefit to the buyers of tax titles at the ex
pense of the municipalities and counties, is a wise one, may
then be considered in the light of the then general condition.
I suggest that for the present, the treasurer accept, when

tendered, the tax without penalty or interest, and issue a re
ceipt so stating.
FMW
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Taxation — Extension of Time for Payment of Taxes —
In complying with governor's request for delay in tax sales
by selling descriptions upon which county holds prior certif
icate, one each day, it is suggested that in counties with few
descriptions, descriptions upon which individuals hold prior
certificates be next sold, and if these are exhausted then
those least liable to work hardship on owners.

Opinion is given that tax sale statute, in principle, should
be held directory as to time, if necessary, but that text writ
ers accept as established by cases that sale not made at time
fixed by law is void. If mandatory, and sale void, county
would reassess land.

July 13,1932.

N. H. Roden,
District Attorney,

Port Washington, Wisconsin.

You call attention to the proclamation of Governor La
Follette requesting a day to day adjournment of the 1932
tax sale with a single sale each day of a description upon
which the county holds previous certificate, this being held
by the supreme court. Wood v. Meyer, 36 Wis. 308, to be a
compliance with sec. 74.39, Stats., and you write:

"* * * In our county the proclamation can only be
carried out for a period of thirty days.
"Kindly let me know what the status will be after the

thirty days are up and whether the sale can be adjourned
to October 15 or whether the last day to sell taxes will be
when the last piece of property has been sold which the
county has already bought."

I assume that the county has previous certificates upon
only thirty descriptions. I suggest that, in conformity with
the policy of the governor's proclamation, he next sell, one
each day, those descriptions upon which others than the
county hold previous certificate. I make this suggestion be
cause the owners of these descriptions probably are the least
likely to be in a position to pay the 1931 tax, or to redeem,
and so the least probable hardship to owners will follow
their sale. If these descriptions also are exhausted before
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October 15,1 suggest that the treasurer select other descrip
tions in the order, as best he can judge, that the owners are
least likely to be in a position to pay the tax.
Wood V. Meyer, supra, treated the tax sale statute, now

sec. 74.39, as mandatory that the sale must commence on the
day named and continue from day to day. But the case did
not so hold, for the court presumed that, in fact, that had
been done, at least in the manner approved as a compliance
with the letter of the statute, by making at least one sale
each, day. While, treating the statute as mandatory, the
making of but one sale a day would seem hardly a substan
tial compliance and to place form above substance, the case
has stood so long (58 years), that its direct holding, affect
ing as it does, many titles to real estate, may be relied upon.
But its inference that the statutory time for commencement
of the sale, and for continuance from day to day, is manda
tory, it would not seem necessary to follow especially under
circumstances, if they exist, that would substantially defeat
the relief to hardpressed owners of property that is the pur
pose of the governor's proclamation.
I enclose to you copy of an opinion of July 6, 1982, to the

district attorney of Dane county,* upon the governor's later
proclamation as to income tax payments, wherein I gave
opinion that the statute requiring delivery by the county
treasurer to the sheriff of delinquent income taxes is direc
tory as to time, both as to the validity of the act done later
and as to the duty of the treasurer. The tax case authorities
there cited all were property tax cases. Some of them are
very much in point, and I quote:

chapter 132 of the Laws of
1890, as far as material here, are, in substance, as follows:
election 55 provides that all unpaid personal property taxes
shall be deemed delinquent on the 1st day of March next
after they become due; that, after the 1st day of March in
each and eve^ year, the county treasurer shall immediately
proceed to collect all delinquent personal property taxes, and,
if not paid on demand, he shall distrain the goods and chat
tels of the person charged with such taxes. Section 56 pro
vides that, if the county treasurer is unable for want of
goods whereupon to levy to collect by distress or otherwise

*Page 698 of this volume.
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the taxes, or any part thereof which may have been assessed
upon the personal property of any person or corporation, or
any executor or administrator, guardian, receiver, or ac
counting officer, agent, or factor, such treasurer shall me
with the county auditor on the 1st of June following a li^
of such taxes, and that the county auditor shall deliver such
list to the board of county commissioners at their first ses
sion thereafter. Section 57 provides that, within 10 days
after the adjournment of the board, the auditor shall file a
copy of such list with the clerk of the district court, and
that within 10 days thereafter the clerk shall issue and de
liver to the sheriff for service a citation to each defendant
named on the list. Appellant contends that the proceedings
which resulted in the judgments for the taxes of 1890 and
1891 were had in total disregard of the foregoing provisions;
that the citations show upon their face that the list was not
delivered to the clerk until February 20, 1893; and that the
court was without jurisdiction to proceed upon the citations
issued in February, 1898. He cites no authority to sustain
his contention, and we believe none can be found. The rights
of John A. Johnson were not prejudiced by the delay. We
think the provisions of the law with reference to the filing
of the list with the county auditor, the delivery of such list
to the board of county commissioners, and the filing of the
copy of the same with the clerk of the district court are not
mantadory, but directory, and that the court had jurisdic
tion to render the judgments. * * *" Hanson v. Frank
lin et at, 19 N.D. 259, 266-267, 123 N.W. 386.

"Respondents' second proposition under point 1 of his
brief, is to the effect that all proceedings in the action, in
cluding the tax judgments, are absolutely void, because, as
counsel contends, the action was instituted too late. Counsel
calls attention to the provisions of section 1 of the act re
quiring county treasurers to file such tax list with the clerk
'immediately after the passage and approval of the act,' and
requiring the clerk of the district court to 'forthwith make a
copy thereof and attach thereto a certain notice,' and the
treasurer to publish such notice 'forthwith.' The statute in
question became a law on February 20,1897, and this action
was instituted by filing the tax list with the clerk on August
19th, following the filing,—a period of one day less than
six months after the law took effect. * * * But the lan
guage of the statute we have quoted, and which is relied
upon by counsel to sustain his contention, is purely directory
in character, and must be so construed under established
rules of construction. We find the governing rule laid down
in 23 Am. & Eng. Enc. L. 458, as follows: 'Statutory pre
scriptions in regard to the time, form, and mode of proceed-
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ing by public functionaries are generally directory, as they
are not of the essence of the thing to be done, but are given
simply to secure system, uniformity, and dispatch in the
conduct of the public business/ See Suth. St. Const, sees.
447, 448. In section 448 the author states the rule as fol
lows: 'Provisions relating to duties of public officers, and
specifying the time for their performance, are in that re
gard generally directory.' See State v. Lean, 9 Wis. 279;
Kivv V. Daw&on, 31 Minn. 373, 380, 17 N.W. Rep. 961, 18
N.W. Rep. 96. This rule of construction was applied by this
court in Johnson v. Day, 2 N.D. 295, 50 N.W. 701. In the
light of these authorities, we have no hestitation in holding
that this action was instituted during the life of the statute."
Emmons County v. Lands of First Nat. Bank of Bismarck
et ah, 9 N.D. 583, 588-589, 84 N.W. 379.

In Bestor v. Powell, 7 111. 119, the court said, p. 128:

"* * * The object of the notice of the day of sale is
to secure bidders and competition. Where the day becomes
known to the community, by fixing upon the one day or the
other the main object is attained, and the owner is, as to
this object secured in every right he can demand. * * *"

The tax sale statutes would seem to be distinctly within
the rule of directory statutes, as set forth in State ex rel. v.
Leon, 9 Wis. 279, 292, and followed in a long line of Wiscon
sin cases, including Appleton v. Outagamie County, 197 Wis.
4, 9-10. This rule is:

"* * * When there is no substantial reason why the
thing by statute required to be done might not as well be
done after the time prescribed as before; no presumption
that by allowing it to be so done it may work an injury or
wrong; nothing in the act itself, or in other acts relating to
the same subject matter, indicating that the legislature did
not intend that it should rather be done after the time pre
scribed than not done at all,—^the courts will deem the
statute directory merely. * * *"

I am convinced that, particularly under tax sales as now
conducted, sec. 74.39 should be held by the court to be di
rectory. But see 3 Cooley on Taxation (4th ed) 2813, and
37 Cyc. 1336-1337, and cases cited. These cases hold void a
tax deed based on a sale not commenced and held at the stat
utory time. Although many of them really turned upon fail-
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ure to coininence or hold the sale on the day noticed, the Illi
nois and North Dakota cases from which I have quoted ap
pear to be against the rule accepted by the texts as the
weight of authority. This rule also was tacitly accepted by
the Wisconsin court in Wood v. Meyer, supra.

If the sale were void, the purchaser would be entitled only
to a return of his outlay with interest (sec. 75.22) and the
lands would be re-assessed by the county. (Sec. 75.25, and
annotations.)
I have discussed the question for your information in ad

vising with your county treasurer in connection with the
particular situation in your county. He may feel that the
situation calls for the courage to strike out from the beaten
path of normal times and its comfortable sense of estab
lished security.

Treating sec. 74.39 directory as to time, the sale need not
commence on that date, nor be "continued from day to day,"
but may be commenced at a later date, or if advertised for
that day, may be adjourned longer than a day at a time, and
without any sales. This being the case, such an adjournment
may intervene at any time, and your county treasurer, when
all of the descriptions upon which the county holds prior
certificate are sold, can adjourn the sale, if he wishes, until
October 15.

However, as I have pointed out, the matter is one of poli
cy, and to be determined, in the full analysis, by the county
treasurer himself.

FMW
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Taxation — Extension of Time for Payment of Taxes —
Where tax sale is adjourned from day to day after one sale
is made, as requested by governor:

1. Certificate of sale should be dated actual day of sale
of particular description.

2. Interest should be charged from January 1 to day of
actual sale of particular description.

3. Payment before sale must consist of tax, penalty and
interest from January 1 to day of payment.

4. County treasurer may accept tax without penalty and
interest, which will still be owing and lien on land.

5. County board has no power to cancel statutory penalty
and interest.

July 13, 1932.

Fred Rissbr,

District Attorney,

Madison, Wisconsin.

You ask opinon upon certain questions in regard to the
proclamation of Governor La Follette requesting county
treasurers to adjourn the realty tax sales from day to day. I
will state your questions and answer them seriatim.

Question 1: "In view of the suggestion of the governor
that the county treasurer adjourn the tax sale from day to
day until October 15, 1932, what will be the date of the tax
sale? Will it be June 14,1932, or on the date when the sale
is actually held later?"

Answer: I enclose copy of an opinion this day given to the
district attorney of Brown county,* that the tax certificate,
by the express provisions of sec. 74.46, Stats., is to be "dated
the day of the sale," and that this means the actual day when
the sale is made. You will note that the period of redemption
is "three years from the date of the certificate of sale (sec.
75.01), that the time when tax deed may be issued is like
wise governed by the date of the certificate (sec. 75.14), and
that the limitation on the right to sue the county on account
of a "defective or void tax certificate or tax deed" is "six

'Page 732 of this volume.
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years from the date of such certificate on which such deed
was issued." So it is important that the certificate be cor
rectly dated.

Question 2: "In figuring up the charges on taxes for the
amount of tax certificates, would interest be added up to
June 14 or October 15?"

Answer: In the same opinion to the district attorney of
Brown county, I interpreted the phrase in sec. 74.39, Stats.,
"interest at the rate of twelve per centum per annum * * *
from the first day of January," to mean to the actual day of
sale.

Question 3: "What interest and penalty should be charged
on taxes if paid between the dates of June 14 and October
15?"

Answer: Interest runs "from the first day of January" to
the actual time of payment. So the amount owing is the
amount of the tax and penalty and interest from January 1,
1932, to the actual day of payment. But see answer to Ques
tion 4.

Question 4: "Does the county treasurer have the right to
accept taxes without penalty and interest on delinquent
taxes that are postponed by affidavit to June 1, if paid after
June 1?"

Answer: I enclose copy of an opinion this day given to the
district attorney of Sank county,* that the treasurer, as in
the case of income taxes (see opinion to you of July 6,**
1932) may accept the tax without penalty and interest and
that the penalty and interest will remain owing and a lien
upon the land, and suggesting that the treasurer accept such
payment when tendered and issue a receipt so stating.

Question 5: "Would the county board have the right to
cancel the penalty and interest charged on delinquent
taxes?"

*Page 736 of this volume.
**Page 698 of this volume.
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Answer: The county is but a local subdivision of the state,
established for convenience in carrying out state affairs.
County government and county affairs, including tax col
lections, are state affairs, delegated to the county as the arm
of the state. The county board has no power to expend coun
ty funds except for purposes and in the manner authorized
by the legislature. It has, therefore, no power to remit taxes
or any portion thereof except as legislative authority is giv
en. For example, see sec. 74.64, Stats. The circumstance
that sec. 74.19, subsec. (3), provides that the interest and
charges "shall belong to the county" (note that some of it
may not) affords no authority in the county board to forego
its collection. See Frederick v. Douglas County, 96 Wis. 411;
McDougoll V. Racine County, 156 Wis. 663; State ex rel.
Bare v. Schinz, 194 Wis. 397.

"The revenues of a county are not the property of the
county in the sense in which the revenue of a private person
or corporation is regarded. A county being a public corpora
tion existing only for public purposes connected with the ad
ministration of a state government, its revenue is subject to
the control of the legislature, and when the legislature di
rects the application of a revenue to a particular purpose, or
its payment to any party, a duty is imposed and an obliga
tion created on the county. So too, where the legislature ex
pressly designates a particular mode of raising funds for a
certain purpose, all other modes are excluded." 15 C. J. 581-
582.

"Local boards or officers may remit [tax] penalties if so
authorized by law * * 37 Cyc. 1545.

The Wisconsin statutes confer no such authority. I am
clearly of the opinion, therefore, that the county board has
no power to remit penalty or interest. That power is in the
legislature alone. See 37 Cyc. 1542.
FMW
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Public Officers — County Treasurer — Taxation — Coun
ty treasurer may not accept county orders in payment of
tax certificates.

County treasurer may not accept county orders in pay
ment of delinquent taxes.

July 14, 1932.

F. W. Horne,
District Attorney,

Crandon, Wisconsin.

The opinion of this department is asked upon the follow.-
ing questions:

1. Can a county treasurer accept county orders in pay
ment of tax certificates?

2. Can a county treasurer accept county orders in pay
ment of taxes

(a) before the sale for delinquent taxes,
(b) after the sale for delinquent taxes?
The case of Oneida v. Tibbits, 125 Wis. 9, discussed the

question of paying taxes with something other than money.
It was there said, pp. 12-18:

.  * * the receipt of governmental revenues in mowei/
IS so essential to the performance of the functions of govern
ment that no contrary policy can be assumed without ex
press legislative declaration. * * * Highly important
governmental duties are delegated to counties, upon the per
formance of which the welfare of the whole community de
pends, * * *. To accomplish these, much wisdom and
discretion must be exercised in making provision for rev
enue in advance for each year and in applying it. Any sub
stantial failure or interruption of revenue may seriously em
barrass, if not wholly suspend, the performance of such du-.
ties. It is not surprising, therefore, that we find the rule uni
form among courts to restrict to their very words all stat
utes tending to such results—^indeed, often to deny general
words their full force, in deference to the presumed improb
ability of any intent to disturb public business. * *

The holding of this case is, of course, that any authority
of an individual to discharge a tax obligation to a govern-
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mental unit in anything but money must be found in the
clear and unambiguous language of a statute. No presump
tion of such a right exists and none will be inferred.

Sec. 74.04, Wis. Stats., provides:

"Town, city and village orders shall be receivable for
taxes in the town, city or village where issued, and shall be
allowed the treasurer on settlement of such t^es; and coun
ty orders and jurors' certificates shall be receivable for taxes
in the county where issued, and shall be allowed the treas
urer on settlement of county taxes with the county treasur
er ; but no town, city or village treasurer shall receive orders
in payment for taxes to a larger amount than the town, city
or village taxes included in his tax roll, exclusive of all taxes
for school purposes, nor county orders and jurors] certifi
cates to a greater amount than the county tax included
therein."

This is the only statute dealing with the right of an in
dividual to pay taxes in county orders. Applying the rule of
strict construction enunciated above, it gives no authority
whatsoever to a county treasurer to accept county orders di
rectly from an individual in payment of taxes of any kind.
County orders are receivable to a definitely limited extent,
that is, up to the amount of the county tax by the local treas
urer who is entitled to full credit for them in his first settle
ment with the county treasurer. The statute does not em
power the county treasurer to accept county orders from an
individual in payment of taxes or provide that local treasur
ers must give the county treasurer credit for county orders
in any subsequent settlement. Once the taxes are returned
delinquent to the county treasurer, they are no longer pay
able in county orders to any extent.
In construing earlier statutes involving the same subject

matter the supreme court said in the case of Keep v. Frazier,
4 Wis. 224, 227-228:

:s« * By section 110 above referred to [now section
59.20, subsec. (3), Stats.], it is provided that county orders
shall be entitled to a preference as to payment, according to
the order of time in which they may be presented to the
county treasurer, which provision would be defeated by al
lowing those who have taxes to pay to the county treasurer,
to compel that officer to apply county orders which they may
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have in their possession to such payment, and which had
never before been presented for payment, when, as in this
case, county orders had been presented by other persons, and
remained unpaid for want of funds in the county treasury
with which to pay them. Our statutes contain liberal pro
visions upon the subject of the payment of county taxes by
county orders. Section 56 of chapter 15 of the revised
statutes compels the collector of taxes to receive county or
ders and jurors' certificates to the full amount of the county
tax which he is authorized to collect, and section 110 of ch.
10, above referred to, compels the county treasurer to re
ceive them of the collector. We are not aware of any other
mode under our statutes in which county orders can be made
available in the pajmient of taxes, when there is no money in
the county treasury. Independent of the statute, we think
the right to compel the treasurer to make the offset does
not exist."

The slight changes in the wording of the statutes men
tioned in this case are not sufficiently material to offset the
result. They are substantially the same now as they were
then, and the reasoning is equally pertinent at the present
time.

It is our opinion, therefore, that a county treasurer may
not accept county orders in payment of tax certificates or in
payment of taxes to any extent, either before or after the
tax sale.

JWR
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Public Health — Dentistry — In case where dentist is in
capacitated, his wife may not employ another dentist and
conduct office, unless she herself is registered dentist. Regis
tered dentist employed in such case is not subject to have
his license revoked on that account.

July 16, 1932.

S. F. Donovan, Secretary,
Board of Dental Examiners,

Tomah, Wisconsin.

You state that a certain licensed dentist has been placed in
an institution and that his wife has since been conducting
the dental office, having hired a duly registered dentist to
work in her husband's office. You inquire whether the den
tist's wife, who is not a duly registered dentist, may conduct
the dental office, and further, whether the dentist so em
ployed is subject to have his license revoked by the board for
working in this manner in an office conducted by a person
not a registered dentist.

Sec. 152.02, subsec. (1), Stats., provides that a person
shall be deemed to be engaged in the practice of dentistry
who is the manager, proprietor or conductor of a place for
so doing. Obviously, therefore, the dentist's wife in question,
not being herself a registered dentist, may not be the mana
ger, proprietor or conductor of an office where dental work
is performed.
The grounds for revocation of a license to practice den

tistry are specified in sec. 152.06, Stats., wherein immoral or
unprofessional conduct justifying revocation is defined, as
follows:

"(3) * * *. Employing what are known as'cappers'
or 'streeters' to obtain business; obtaining fee by fraud or
deceit; wilfully betraying professional secrets; employing
directly or indirectly student or a suspended or unlicensed
dentist to perform operations, treat lesions of the human
teeth or jaws, or correct malposed formations thereof, ex
cept that an unlicensed person may perform merely mechan
ical work upon inert matter in a dental office or laboratory;
the advertisement of dental business or treatment or devices
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in which untruthful or impossible statements are made;
habitual intemperance, or gross immorality."

The above definition does not include specifically working
in an oflSce managed or conducted by an unlicensed person.

It is the opinion of this department, therefore, that there
would not be proper grounds, under the facts stated, for re
voking the license of the dentist employed in this office by
the wife of the incapacitated dentist.
JWR

Indigent, Inso/ne, etc. — MdYringe — Divovce — TubeTctv-
losis Sanatoriums — As under sec. 49.02, subsec. (1), Stats.,
legal settlement of married woman follows that of her hus
band, one A, who had not acquired legal settlement on her
own right in any other county, retained her legal settlement
in Green Lake county, where her husband resided at time
when she was admitted to state sanatorium.

July 18, 1932.

Board op Control.

In your letter of July 5 you state that on the 5th day of
February, 1932, the county judge of Winnebago county ap
proved the admission of one "A" to the state sanatorium
under the provisions of sec. 50.075, Stats., and because the
county chargeable with this patient's maintenance was in
doubt or could not be ascertained, she was ordered to be ad
mitted and her maintenance and other expenses were or
dered charged to the state in accordance with the provisions
of sec. 50.075.

You state that the information that you have with respect
to this person's legal settlement when admitted to the state
sanatorium appears to be as follows:
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"Prior to the year 1929 this person and her husband re
sided in the village of Princeton and city of Berlin in Green
Lake county for a period of several years. During the spring
of 1929 this woman left her husband and went to the home
of her parents in the town of Warren, Waushara county,
where she stayed for a short time, then returned to Prince
ton and later to Berlin, where she remained with her hus
band until November 6, 1980. She then again left her hus
band and returned to the home of her parents where she re
mained until March 1981 when she went to Oshkosh, Winne-
bago county, looking for work and where she has since re
sided. In December 1981 she was taken sick and admitted to
a general hospital in Oshkosh where she was examined and
found to be tuberculous and her admission to the state sana
torium as indicated above followed.

"While residing with her parents in the town of Warren,
Waushara county, she started a divorce action against her
husband who was then and continued to reside in Green
Lake county during his wife's absence from her home. The
divorce was granted the husband on September 28, 1981."

You direct our attention to the provisions of sec. 247.87,
which provides that the status of the parties to a divorce ac
tion is not affected by the judgment until one year after the
date of the judgment. You ask to be advised if this woman
has lost her legal settlement in the county of Green Lake or
whether her settlement follows that of her husband and re
mains in Green Lake county until one year after the judg
ment of a divorce was granted.

Under sec. 49.02 (1) the legal settlement of a married
woman shall always follow that of her husband if he have
any within the state. Under your statement of facts this
woman with her husband had a legal settlement in Green
Lake county and she had not acquired a new settlement up
to the time when she started her divorce. Her husband had
not lost his settlement in Green Lake county and it follows
that her legal settlement was still in that county at the time
she was admitted to the state sanatorium. You are, there
fore, advised that this woman had retained her legal settle
ment in Green Lake county up to the time when she was ad
mitted to the state sanatorium.

JWR
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Automobiles — Law of Road — Revocation of Licenses —
Appeal from judgment of conviction for driving automobile
while under influence of intoxicating liquors does not oper
ate to stay that portion of sentence prohibiting driver from
operating his car.

July 18, 1932.

Leo W. Bruemmer,
District Attorney,

Kewaunee, Wisconsin.

You have inquired whether, upon appeal from conviction
of the offense of driving an automobile while under the in
fluence of intoxicating liquors, where a part of the judgment
of the court is the suspension of the driver's.license, such ap
peal of itself operates to stay that portion of the sentence
prohibiting the driver from operating his car.

Sec. 85.13 makes it unlawful for any one who is under the
influence of an intoxicating liquor or a narcotic drug to op
erate any vehicle upon any highway. Sec. 85.08, subsec.
(10), par. (k), speaking of judgments of conviction, includ
ing one obtained for violating the provisions of said sec.
85.13, reads thus:

"Such judgment of conviction in a court of this state shall
operate at once as a suspension of any license of said con
victed person to drive a car in this state and also as a sus
pension of any registration certificate or certificates held by
such person on any motor vehicle in this state. The judge
of the court shall at the time of conviction plainly inform the
party convicted of such suspension and shall order such
person convicted to immediately surrender his license card
and registry certificate and plates which shall be at once
transmitted to the secretary of state. Such a judgment of
conviction insofar as it thus acts as a suspension of any driv
er's license may be stayed by the court but only on condition
that the person convicted furnish at once proof of financial
responsibility as herein provided. The judge at the time of
such conviction may fix a period not exceeding two years
during which the driver's license or registry certificates of
such person or both shall remain suspended whether or not
such person shall furnish the proof of ability to respond in
damages as provided by this section. In the event that the
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judgment of conviction shall be vacated or reversed, the sec
retary of state shall, upon proof to him thereof, immediately
restore and reissue said license or certificates of registra
tion."

Under the provisions of this section, your question must
be answered in the negative.
JWR

Bridges and Highways — Insurance — Damages
Where statutes impose double damages for injury to bridge,
question whether insurance company is liable for double
damages must be determined from wording of insurance
contract.

July 18,1932.

Edward S. Eick,

District Attorney,
Chilton, Wisconsin.

You state that a truck and trailer owned by a private cor
poration while traveling over a steel bridge on a county
trunk highway in Calumet county, broke down the bridge,
damaging it beyond repair. The truck and trailer had a gross
weight of forty tons. The corporation carried insurance on
the truck and trailer. The insurance company has offered a
settlement as to damages, but refuses to pay the double
amount, as required by subsec. (2), sec. 87.07, Stats. You
inquire whether the insurance company can be held for dou
ble the amount of damages under that provision of the
statutes.

Whether the insurance company is or is not liable for the
double damages, would depend upon the wording of the con
tract of insurance, and, without having before us that con
tract, it is impossible to render an intelligent opinion.
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Your attention is directed to the provisions of sec. 260.11,
Stats., which authorizes a joint action against an individual
and the insurance company.

It is suggested that the liability of the insurance company
in this respect could be properly determined by the court in
such an action brought against the corporation owning the
truck and trailer and the insurance company.
JWR

Banks and Banking — Waivers — Where depositors have
pledged their claim as collateral for loans made, waiver of
depositor is sufficient provided officials in charge of liquida
tion of bank have no knowledge of pledging of claim.

Safe policy is to insist on having waiver agreement signed
both by depositor and by pledgee bank.

July 18,1932.

H. F. IBACH,
Acting Director of Liquidation,

Banking Department.

You state that some of the depositors of the Franklin
State Bank have used their claims against the bank as col
lateral for loans from the various members of the Milwaukee
Clearing House Association. You ask whether the individual
or the bank which has made a loan to a depositor must sign
the waiver agreement.
The waiver of the depositor is sufficient, provided the offi

cials in charge of the liquidation of the bank have no knowl
edge of the pledging of the claim. If the officials have no
tice, then the waiver should be signed by the bank as well as
by the depositor. In borrowing money on claims against the
Franklin State Bank, the depositors merely pledge their
claim against the bank. The pledger can do nothing to
destroy any rights which the pledgee may have in the
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claim. 49 C J. 950. The officials having charge of the liqui
dation, if they know of the pledging, should not pay the
obligation direct to the pledger, and likewise should liot be a
party to any action which permits the pledger to depreciate
or destroy the security held by the pledgee bank. Signing a
waiver agreement may have the effect of destroying the se
curity pledged, and hence the safe policy for you to adopt is
to insist on having the waiver agreement signed both by the
depositor and by the bank.
ML

Elections — Public Officers — County Clerk —Sheriff —
One who has served term as sheriff and was re-elected but
resigned on December 15, 1931, is ineligible for office of
sheriff during term beginning January, 1988.

If such person files nomination papers with county clerk
for said office, county clerk is required to accept and file
nomination papers and place his name upon ballot.

July 18,1982.

Clifford M. LaMar,
District Attorney,

Baraboo, Wisconsin.

You state that Ernest 0. Mueller was elected sheriff of
Sauk county and took office in January, 1929, serving his full
term, and, being re-elected the second term, took office in
January, 1981, and served as sheriff of this county up until
December 15, 1981, at which time he resigned. You state
that he has publicly announced that he is a candidate for
sheriff to be elected this fall and is circulating his papers at
the present time.

You direct our attention to sec. 4, art. VI of the Wisconsin
constitution, which reads thus:
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*  * Sheriffs shall hold no other office, and shall
not serve more than two terms or parts thereof in succes
sion; * *

You ask for our official opinion as to whether under this
provision of the constitution he is eligible to that office, and
whether the county clerk should accept and file his nomina
tion papers and whether his name should be placed upon
the ballot.

Our court has not passed upon this provision of the con
stitution, which has recently been inserted in the constitu
tion. We have carefully considered this Question and we are
of the opinion that the court will hold that under the facts
stated above Mr. Mueller is ineligible to the office of sheriff;
that he has served two terms or parts thereof immediately
prior to the term beginning January, 1933, and for that rea
son is ineligible.
Your second question, however, has been answered by

previous opinions of this department. The county clerk
should put on the official ballot the names of all candidates
who file nomination papers fair on their face. He acts in a
ministerial capacity and cannot inquire whether the person
who makes the affidavit at the foot of the nomination paper
is an elector. V Op. Atty. Gen. 626, IX Op. Atty. Gen. 385.
See also Op. Atty. Gen. for 1910, page 341, where it was
held that a woman for whom proper nomination papers are
filed for the office of county treasurer is entitled to a place
on the official ballot irrespective of her eligibility to the
office. At that time women were not given the right of
suffrage.
You are therefore advised that the county clerk is re

quired to accept and file the nomination papers of Mr. Muel
ler if he should deposit them with the clerk when they are
otherwise fair upon their face.
JWR
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Minors — Child Protection —Legal Settlement — Minor
children who after death of their parents resided in Wash
ington county over one year and thereby gained legal settle
ment in said county are entitled to aid under provisions of
ch. 48, Stats., in that county.

July 25, 1932.

John A. Cannon,
District Attorney,

West Bend, Wisconsin.

You submit the following statement of facts as a basis
for an official opinion:

"A, B, and C are minor children of D and E and before
their death resided in the county of M. Upon the death of
E, the father, the mother prior to her death placed these chil
dren in an institution organized for the purpose of caring
for minor children within the state. During her lifetime the
mother continued to reside in the county of M and paid for
the support of the children in the institution. The institu
tion was not one for the care and support of dependent and
neglected children, but was a sectarian institution requiring
payment for services rendered.
"After the death of the mother, there being no sufficient

estate to pay for the care of the children, the maiden sister
of the father of the children brought the children into this
county in the year 1930, where she has since cared for and
supported them."

You state that this maiden sister now makes application
for aid for these children, alleging that they are dependent.
You ask as to the legal settlement of these children and
whether petition for aid can properly be made to the ju
venile court of Washington county under ch. 48 of the Wis
consin statutes.

Sec. 49.02, subsec. (5), Stats., provides:

"Every minor whose parent and every married woman
whose husband has no settlement in this state who shall
have resided one whole year in any town, village, or city in
this state shall thereby gain a settlement therein."
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These children had no father nor mother living that had
a legal settlement in any county in this state. They have re
sided in your county since the year 1930, after they were
brought there by the maiden sister of the father. Having
lived in your county for over a year, they have a legal set
tlement therein and may legally be given aid by the juvenile
court of your county under ch. 48 of the Wisconsin statutes.
JWR

Agriculture — Counties — County Agrimltural Agent —
County Board Resolutions — County Nurse — County board
may not submit to referendum question of abolishing offices
of county agricultural agent and county nurse, where board
has not itself passed upon question.

July 25,1982.

James P. Cullen,
District Attorney,

Prairie du Chien, Wisconsin.
You state that the county board has adopted the follow

ing resolutions:

"Resolution No. 4.

Resolved, by this county board now in •n>af
clerk be instocted to prepare no

otherwise comply with the statute inTubZttTne
mai^ ltetiSn: September pri-
after®DSL^byTl%ll!P'°^ ̂  agricultural agent

"Resolution No. 6

Resolved, by this county board now in sGs^inn fLafclerk be insteucted to prepare ballote aZ rivrntesS^v no
tice and otherwise comply with the statute in submmSig
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the following question to the voters at the September pri
mary election:
" 'Shall the county employ a county nurse after Dec. 31,

1932?' "

You then refer to opinions of this department found in
XXI Op. Atty. Gen. 146 and 317, and inquire whether the
resolutions above quoted are legal, and, if not, whether the
county clerk is authorized to act in accordance with the reso
lutions, and further, whether the resolutions, if submitted to
referendum, would be an illegal expenditure of public funds.
In those opinions, and in XX Op. Atty. Gen. 276, it is held

quite definitely that the power to abolish the offices of county
agricultural agent and county nurse is lawfully vested in the
county board and that this power so vested cannot be law
fully delegated by the county board to the electors.

It was there held, however, that the county board, having
definitely acted with respect to the abolishment of such of
fices, might make its action contingent upon the result of a
referendum vote.

Resolutions Nos. 4 and 6 above quoted, do not show that
the county board has acted upon the question of abolishing
the specific offices, and these resolutions apparently attempt
to delegate to the electors the power specifically conferred
upon the county board with respect to the continuation or
abolishment of such offices.

It is the opinion of this department that resolutions No.
4 and No. 6 are illegal, that the county clerk is not author
ized to act pursuant thereto, and that the submission to a
referendum of the questions designated in said resolutions
would be an illegal expenditure of public funds.
JWR
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Corporations — Foreign corporation shipping merchan
dise to Wisconsin in original packages upon orders confirmed
at foreign office of corporation and temporarily storing such
goods for subsequent delivery upon orders in original pack
ages is not transacting business within Wisconsin such as to
require license.

July 25, 1932.

Theodore Dammann,
Secretary of State.

You state that a foreign corporation proposes to ship
foodstuffs to a commercial warehouse in Wisconsin for stor
age in the original packages; that the agents of the corpora
tion will take orders from jobbers and grocers in Wisconsin,
all of such orders being sent to the office at Chicago for con
firmation and approval; that the agents will not have
authority to close any contracts for the sale of goods in Wis
consin; that upon receipt of such orders, the warehouse,
without repacking the goods in any way, will ship such goods
to the purchasers; that the company will not maintain an
oiffice in Wisconsin, and that. the commercial warehouse
makes a practice of storing goods of all kinds in the course
of its business of operating a general commercial storage
warehouse. On the basis of the facts above stated, you in
quire whether such a corporation must obtain a license to
do business in the state of Wisconsin.

In Loverin & Browne Co. v. Travis, 185 Wis. 322, it was
broadly held that the provisions of what is now sec. 226.02,
Stats., did not prohibit a foreign corporation which has not
obtained a license from the secretary of state from transact
ing business incidental to the carrying on of interstate com
merce. It was there said at pp. 331-332:

"*  *' * It cannot now be doubted that 'commerce' in
the federal constitution comprehends all of the intercourse
between the parties necessarily or ordinarily involved in a
commercial transaction with reference to merchantable com
modities. Nor can it be doubted that the solicitation of the
purchaser by the seller, the contract of purchase and sale,
and the actual physical delivery to the purchaser by what-
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ever means may be selected are all inherent parts of the in
tercourse pertaining to trade and traffic in merchandise.

In that case the goods were shipped into this state to an
agent of the foreign corporation without any designation as
to the purchaser, identification being merely indicated by
order numbers, and were delivered by the agent to the pur
chasers, he alone having the names of the purchasers. The
court held that the transaction was, nevertheless, wholly in
terstate in character, and did not constitute doing business
in Wisconsin within the meaning of the act. The doctrine
there set forth has been affirmed and restated in F. A. Pat
rick & Co. V. Deschamp, 145 Wis. 224; S. F. Bower & Co. v.
Schwartz, 152 Wis. 408; Charles A. Stickney Co. v. Lynch,
168 Wis. 358; Wisconsin T. Co. v. Munday, 168 Wis. 31.

Sec. 70.11 (37), Stats., provides as follows:

"Merchandise placed in storage in the original package in
a commercial storage warehouse shall while so in storage be
considered in transit and not subject to taxation."

Merchandise in the original package, temporarily stored
in that form in a commercial warehouse, is still in transit,
and the storage is, in effect, merely an incident to the trans
action in interstate commerce. The commercial warehouse,
to the extent that it acts under the facts above stated, does
so by the direction of, and as the agent of the foreign cor
poration. Thus the goods appear to fall squarely within the
decision of our supreme court in the case above quoted.

It is the opinion of this department that under the facts
above stated, the foreign corporation is not engaged in busi
ness in this state within the meaning of the statute, and
therefore does not require, a license from your department.
JWR
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Labor — Wages — Under ch. 262, Laws 1931, where in
debtedness to employee existed prior to effectiveness of that
act, payments made to employee subsequent to effectiveness
of act are construed to apply to indebtedness incurred sub
sequent to effectiveness of act, unless there was clearly ex
pressed intent of parties to contrary.

July 25, 1932.

Simon Horwitz,
Assistant District Attorney,

Oshkosh, Wisconsin.

You refer to ch. 262, Laws 1931, and state that you have
had several instances brought to your attention where an
employer is indebted to an employee for unpaid wages, the
employer having been in the habit of paying small amounts
to reduce the indebtedness, the indebtedness having con
tinued over a period extending from a time prior to June 19,
1931, when the statute in question went into effect, and con
tinuing since that time. You express the opinion that in such
cases, payments made subsequent to June 19,1931, would be
treated as a credit on the payment of wages which have fall
en due since June 19,1931.
In view of the fact that this is a penal statute, we are in

clined to agree with your opinion in this respect, unless there
was some specific understanding between employer and em
ployee that such payments were to apply to indebtedness in
curred prior to June 19, 1931.
JWR
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ManHage — Divorce — Public Officers — Sheriff on sal
ary which covers his services in all criminal cases is not en
titled to receive additional fees for serving papers under
sec. 247.29, Stats., being contempt proceedings to enforce
order of court in divorce action for alimony and suit money
including support of wife and children during pendency of
action.

July 25, 1932.

Simon Horwitz,

Assistant District Attorney,
Oshkosh, Wisconsin.

In your communication of July 9 you inquire whether a
sheriff who is on a salary is entitled to fees for serving
papers to enforce, under sec. 247.29, the orders of the court
in a divorce suit, ordering the defendant to pay alimony,
suit money and money for the support of his wife and chil
dren during the pendency of the proceedings, or whether
this would be covered by his salary.
Under sec. 59.15, Stats., the county board may under sub-

sec. (5) fix a salary or change the compensation of any offi
cer from a salary to fees collected or to part salary and part
fees collected. Under said provisions, it depends upon the
resolution of the county board fixing the salary of the sher
iff. It may be so drawn that it requires the sheriff to do all
the criminal work under his salary and may charge fees for
serving papers in civil actions for private parties, or this
resolution may be so drawn that the salary covers every
thing that the sheriff may do as sheriff, requiring him to
turn the fees into the county treasury. From the tenor of
your letter, I would judge that your sheriff is on a salary
and is required to do the criminal work for the county with
out further compensation.
The proceeding under sec. 247.29, Stats., is in the nature

of a criminal contempt. A failure to support a wife or chil
dren is a criminal offense under our statutes as well as a

contempt of court, and the defendant is ordered to pay a cer
tain amount in a divorce action. It may, therefore, be con
sidered as a criminal contempt. See Sandefur v. Canoe Creek
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Coal Co., 69 L. ed. 162; State ex rel. Rodd v. Verage, 177
Wis. 295.

The fees that he receives are similar to the fees in sub
poenaing witnesses in criminal prosecutions, and I am of the
opinion that your sheriff is not entitled to such fees.
JWR

Banks and Banking — Depositories — State funds in de
pository banks which have entered into agreements with de
positors to. waive certain percentage of their deposits are
not affected by such waiver agreements when state board
of deposits has not instructed state treasurer to sign such
agreements.

July 25, 1932.

Solomon Levitan,
State Treasurer.

You ask for an opinion as to whether the state funds in
depository banks which have entered into agreements with
their depositors to waive a certain per cent of their deposits
are affected by such waiver agreement when the state board
of deposits has not instructed the state treasurer to sign
such agreements.
The state funds are not affected by such waiver agree

ments unless the state board of deposits joins in the stabiliz
ation or reorganization agreement.

Subsec. (16), sec. 220.07, created by ch. 15, laws of special
session 1931, provides as follows:

"Whenever the commissioner of banking, with a view to
stabilizing and readjusting the banking structure of any
bank, shall approve a stabilization and readjustment agree
ment entered into between such bank and the depositors and
unsecured creditors of such bank which shall represent
eighty per cent of the amount of deposits and unsecured
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credits of such bank, then in such case, all other depositors
and unsecured creditors shall be held to be subject to such
stabilization and readjustment agreement to the same extent
and same effect as if they had joined in execution thereof,
and their claims shall be treated in all respects as if they
had joined in the execution of such stabilization and read
justment agreement. The state board of deposits and the
governing board of any county, city, village, town, drainage
district, power district, school district, sewer district, or
other governmental subdivision, or any commission, commit
tee, board or officer thereof, are authorized to join in the
execution of any stabilization and readjustment agreement
if the state, county, city, village, town, drainage district,
power district, school district, sewer district, or other gov
ernmental subdivision or any commission, committee, board
or officer thereof, as the case may be, had any funds on de
posit at the time of the proposal of such stabilization and re
adjustment agreement, and if, in the judgment of such state
board of deposits or other governing board, the stabilization
and readjustment agreement is in the best interests of all
persons concerned; provided, that the joining in any such
stabilization and readjustment agreement shall not operate
as a waiver of any rights arising under chapter 34, or under
any bond or other security which was given for the repay
ment of any of the public funds on deposit in such bank.
All deposits made in any state bank subsequent to the pas
sage of this section shall be subject to the conditions there
of."

Under this subsection if depositors and unsecured credit
ors of a bank representing eighty per cent of the amount of
deposits and unsecured credits of the bank enter into a sta
bilization and readjustment agreement which is approved by
the commissioner of banking, all of the depositors and unse
cured creditors are held subject to such stabilization and re
adjustment agreement. By sec. 3, ch. 26, laws of special
session 1931, for a period of two years the commissioner of
banking is given power to approve any stabilization and re
adjustment agreement, notwithstanding the provision in
subsec. (16) of sec. 220.07 requiring eighty per cent of the
amount of deposits and unsecured credits.
In Sutlivdn v. School District, 179 Wis. 502, 507, the court

said:
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"In connection with what has been said there is also the
general rule, adopted both by this court and the supreme
court of the United States, that general statutes are not to
be construed to include, to its hurt, the sovereign. Sandberg
V. State, 113 Wis. 578, 589, 89 N.W. 504; Dollar Savings
Bank v. U. S. 19 Wall. 227, 289; U. S. v. Verdier, 164 U.S.
218, 219, 17 Sup. Ct. 42.

, "In Milwa/ukee v. McGregor, 140 Wis. 85,121 N.W. 642, it
is said:
" 'The most general words that can be devised . . . affect

not the sovereign in the least, if they may tend to restrain or
diminish any of his rights and interests.' "

While this rule applies only when the state is acting in its
governmental capacity (Fulton v. State Annuity & Inv,
Board, 204 Wis. 355), it seems clear that the keeping, safe
guarding and depositing of state funds is a governmental
function.

Obviously, to require the state board of deposits to be
bound by a stabilization agreement into which it has not
entered certainly tends to restrain or diminish some of the
rights of the state. Consequently the general law making
the stabilization and readjustment agreement binding on all
depositors cannot affect the deposits of the state. Subsec.
(16), sec. 220.07 gives to the state board of deposits, as well
as to the governing board of various governmental subdivi
sions, the authority to join in the execution of any stabiliza
tion and readjustment agreement, but there is nothing in the
act which expressly makes them subject to any stabilization
agreement unless they do in fact join. The result is the same
whether there is an attempt to make the state funds subject
to a stabilization agreement or a reorganization agreement.
Oh. 15, laws of special session 1981, amended subsec. (15),
sec. 220.08 by giving the state board of deposits and the gov
erning board of various other governmental subdivisions the
power to re-enter into any reorganization plan, but did not
expressly make them bound by the plan in the absence of
their express consent.
JWR
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Appropriations and Expenditures — Bonds — Bridges
and Highways — Bonds issued by counties under old federal
law for defraying county's share of cost may be retired from
allotments under ch. 22, Laws 1931.
XX Op. Atty. Gen. 1205 overruled.

July 25, 1932.

Charles F. Morris,

District Attorney,
Washburn, Wisconsin.

Glenn R. Douglas,
District Attorney,

Spooner, Wisconsin.

K. C. Kurtenacker, Secretary,
Highway Commission.

On December 23,1931, an opinion was rendered to the dis
trict attorney of Washburn county to the effect that Wash-
burn county may not apply its allotments under subsecs. (3)
and (4) of sec. 84.03, Stats., as amended by ch. 22, Laws
1931, to meet obligations on bonds issued in 1921 to meet
the county's share of the cost of federal aid projects, which
one-third share it was then the duty of the county to as
sume; and that the situation previously existing relative to
the application of allotments to the retirement of highway
bond issues remains unchanged by the enactment of ch. 22,
Laws 1931. Vol. XX Op. Atty. Gen. 1205.

After this opinion was rendered, the correctness thereof
was questioned by the district attorney of Bayfield county,
and by several members of the legislature who participated
in the enactment of ch. 22, Laws 1931.
A confereriCe was, therefore, arranged, at which the dis

trict attorneys of Washburn and Bayfield counties, several
assemblymen, two representatives of the highway commis
sion, and other interested persons appeared, and discussed
the legal and practical aspects of the controversy.

It was argued that the language of ch. 22 is plain and un
ambiguous, and therefore not subject to legal construction.
It is believed, however, that in view of the-historical back
ground of the statute, and the limiting language used in sees.
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84.03 (4) and 67.13, Stats., discussed in the original opinion,
the section is sufficiently ambiguous to justify the legal con
struction.

At the conference above referred to, it was made clear that
in the discussions before the legislative committees and in
the statistics and other data submitted by the highway com
mission to the legislature there was no specific suggestion
that the bond retirements to be made from the allotments of
gasoline tax money were to be limited to bonds issued by
counties for the purpose of defraying only that portion of
the costs of state trunk highway work which was to be borne
by the state and federal governments. In fact, it appears
that it was never brought to the attention of the legislature
that there were outstanding any county bonds issued for the
purpose of defraying the counties' one-third share of a fed
eral aid project under the statutes, as they existed in 1921.
It is recognized, however, that the above facts are not offi
cially of record and may not be relied upon in reaching a
conclusion as to the meaning of the language employed by
the legislature.

In sec. 84.01 (4), Stats., as amended by ch. 22, Laws 1931,
it is provided:

"* * * All allotments of state aid for state trunk
highways under this act, to counties which have outstanding
bonds, issued and expended for construction on the state
trunk highway system, shall be used to meet the obligations
of such outstanding bonds. * * *"

Again, in sec. 84.03 (3), Stats., it is provided

"The remainder of the appropriation under subsection (4)
of section 20.49 shall be allotted by the state highway com
mission to the several counties of the state as state aid for
the construction of the state trunk highway system in such
counties, under the provisions of chapter 83, or for the re
tirement of bonds issued under section 67.13 or 67.14.
*  *

It is our understanding that the bonds under considera
tion issued by Washburn county, and by Bayfield county,
were issued under the provisions of sees. 67.13 or 67.14,
Stats., and that the proceeds were expended for construction
on the state trunk highway system.
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The language above quoted makes no specific limitation of
the retirement privilege, excluding bonds issued by a county,
the proceeds of which were expended for the construction of
a state trunk highway, on account of the fact that such bond
issue covered only the county's proportion of a federal aid
project under the then existing apportionment.
The language which gives rise to the ambiguity occurs in

sec. 84.03 (4), Stats. That section as it appeared in the or
iginal Bill No. 29, S., reads in part, as follows:

"No county shall be allotted less than forty thousand dol
lars under this section nor shall any county that has con
structed portions of its state trunk highway system with
the proceeds of bonds issued and expended with the approval
of the state highway commission, pursv^Lnt to a construction
program outlined by the commission and approved by it,
contemplating the retirement of such bonds ivith state aid
allotments under this chapter, be allotted a lesser amount
as state aid for state trunk highways in any year than the
amount necessary to meet its obligations on account of such
bonds until the total amount to which such allotments may
lawfully be applied, is paid."

The italicized words in the above quotation were stricken
out of the bill by amendment No. 2, S., to Bill No. 29, S. The
elimination of the italicized words by this amendment
strongly indicates that the legislature intended that the al
lotments of gasoline tax money should be used for the pur
pose of retiring county bond issues the proceeds of which
were expended for the construction of state trunk highways,
irrespective of whether the county, at the time the bond is
sue was made, had any assurance under the statutes or from
the highway commission, that such bond issue might be re
tired from subsequent allotments, and therefore indicates an
intention on the part of the legislature to make the bond re
tirement provision broad enough to cover all bonds issued by
counties the proceeds of which have actually been expended
in the construction of state trunk highways.
In our original opinion reliance was placed upon the pro

vision of sec. 84.03 (4), Stats., which refers to "the total
amount to which such allotments may lawfully be applied"
as indicating a reference to the restricting language of sees.
67.13 and 67.14, Stats. In that opinion the effect of amend-
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ment No. 2, S., was not considered. The limiting language
above quoted may well have had reference to the specific
limitation originally contained in Bill No. 29, S., and strick
en out by amendment No. 2, S. Thus interpreted, the im
plication that the legislature intended no change in policy as
to the use of allotments for bond retirements is avoided.

Prior to 1925 the amounts to be allotted were so relatively
small that, even if permitted, the retirement of bond issues
therefrom would have been out of the question. Subsequent
to 1925, when the amounts to be allotted had been increased,
some bonds were issued by counties "pursuant to a construc
tion program outlined by the commission and approved by
it, contemplating the retirement of such bonds with state aid
allotments." It is urged that because of the above facts the
effect of amendment No. 2, S., to Bill No. 29, S., is to extend
the retirement privilege only to issues made subsequent to
1925, which did not contemplate such retirement from state
allotments, and that bond issues of an earlier date are unaf
fected thereby. Such a technical and restricted construction
is not, in our opinion, justified. The amendment rather in
dicates an intention to sweep aside all obstacles to the use of
allotments for the retirement of bonds "issued and expended
for construction on the state trunk highway system." (Sec.
84.01 (4). ) Had the legislature intended to make an excep
tion of bond issues made prior to 1925, specific language
might readily have been employed for that purpose.
In our former opinion it was also suggested that if counties

which have issued bonds to cover their portion of the costs
of federal aid projects were not permitted to retire the same
from their allotments it would perhaps be an injustice to
counties which had paid their respective portions of federal
aid projects by the levying of taxes. It is now pointed out,
however, that no discrimination of this character would re
sult inasmuch as counties which defrayed their share of such
federal projects by taxation would have now available their
proper allotment for highway construction purposes, where
as, the other counties will perhaps be restricted in the
amount of construction which can be undertaken in their re
spective counties by reason of the fact that a portion of the
allotments is used to retire such bond issues.
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Among the purposes of ch. 22, Laws 1981, as stated in
sec. 84.01 (4), Stats., is the following: * * to make
possible a reduction in property taxes for highway pur
poses ; and to meet obligations on county bonds as provided
by law."
The use of gasoline tax money allotted to a county for the

purpose of retiring bonds which were originally issued to
cover the county's one-third share of a federal aid project
will have the same effect as to the purposes above quoted, as
if the bond issue had been made at a later date for state
trunk highway construction under other statutes.
In view of the additional facts and arguments brought for-

word since our opinion of December 28, 1981, we have
reached the conclusion that that opinion is in error and
should be reversed.

It is our opinion that bonds issued under the old federal
aid law for the purpose of defraying the county's portion of
such construction cost are subject to retirement from the al
lotments of gasoline tax money under the provisions of ch.
22, Laws 1981.

JWR
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Criminal Law — Elections — Bribery — Offer by candi
date for public office made to electors to serve, if elected, for
less than legal salary fixed by law is in violation of so-called
election bribery statutes (sec. 346.09 and sec. 346.18,
Stats.), will disqualify candidate from holding such office
and subjects him to penalties provided in those sections.

July 25, 1932.

N. H. Roden,
District Attorney,

Port Washington, Wisconsin.

In your recent letter you request the opinion of this de
partment upon the following questions:

"If a candidate campaigns on the slogan that he will ac
cept a reduction of 10% in the salary offered for the office
he is running for, is this a violation of the corrupt practice
act'
"if the candidate advertises the fact that he will accept a

10% reduction of the salary that is in force, is this also a
violation of the corrupt practice act?"

It is now well settled by the great weight of authority in
this country that it is unlawful for a candidate for public
office to make offers to the voters to perform the duties of
the office, if elected, for less than the fees or compensation
fixed by law. An office so obtained by bribery is, by statute,
declared vacant and the successful candidate so guilty of
bribery is disqualified from holding said office, and may also
be punished by imprisonment in the state prison. Thus, of
fers made and/or statements published by a successful can
didate for public office to accept a lesser salary than the sala
ry fixed by law for the office or to refund a part of the salary
into the public treasury, are in violation of sees. 346.09 and
346.18 of the Wisconsin statutes, and subject such candidate
to the penalties provided by those sections. State v. Purdy,
(1874) 36 Wis. 213, 17 Am. Dec. 485; Attorney-General v.
Collier, (1880) 72 Mo. 13, 37 Am. Rep. 417; State ex rel.
Bill V. Elting, (1883) 29 Kans. 397, 399; Carrothers v. Rvs-
sell, (1880) 53 la. 346, 5 N.W. 499,36 Am. Rep. 222; State v.
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Bunnell, (1907) 131 Wis. 198, 209, 110 N.W. 177, 182, 11
Ann. Gas. 560; Diehl v. Cotton (1915) 32 N. D. 131, 155
N.W. 74; Prentiss v. Dittmer, (1916) 93 Ohio St. 314, 112
N.E. 1021, L.R.A. 1917B 191; Kundert v. City of Madison,
(1917) 39 S. D. 43, 162 N.W. 898; Fields v. Nicholson,
(1926) 150 N.E. 53, 197 Ind. 161; Klumper v, Zimmers,
(1931) 240 Ky. 225, 41 S.W. (2d) 1111.
See also: Notes in L.R.A. 1917B 190, 196; 36 L.R.A.

(N.S.) 244, 37 Am. Rep. 422.
Sec. 346.09, Stats., relates to bribery at election, and pro

vides in part:

"(1) The following persons shall be deemed guilty of
bribery at elections:
"(a) Every person who shall, directly or indirectly, by

himself or by any other person on his behalf, give, lend, or
agree to give or lend, or offer, promise or promise to pro
cure or endeavor to procure any money or valuable consider
ation, to or for any voter, to or for any person on behalf of
any voter, or to or for any other person in order to induce
any voter to vote or refrain from voting, or do any such act.
as aforesaid, corruptly, on account of such voter having
voted or refrained from voting at any election.

"(c) Every person who shall, directly or indirectly, by
himself or by any other person on his behalf, make any such
gift, loan, offer, promise, procurement or agreement as
aforesaid to or for any person in order to induce such per
son to procure or endeavor to procure the election of any
person to a public office, or the vote of any voter at any elec
tion.

4: 4:

"(2) And any person so offending shall be punished by
imprisonment in the state prison for a term of not less than
six months nor more than two years; provided, that the fore-
going shall not be construed to extend to any money paid or
agreed to be paid for or on account of any legal expenses
authorized by law and bona fide incurred at or concerning
any election."

Sec. 346.18 relates to office obtained by bribery, and pro
vides :

"Any person who shall obtain any office by bribery or shall
have been elected to any office at any election, at which elec
tion he shall have induced or procured any elector to vote
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for him for such office by bribery, shall be disqualified from
holding said office, and he shall be ousted therefrom, and
said office shall be deemed and held vacant, to be filled by
election or appointment as other vacancies, according to
law."

In view of the express prohibitions of the above quoted
statutes, it must be held that an offer to serve for less than
the legal salary made by a candidate for office in the course
of his campaign for election is in violation of such statutes.
Of course, so far as bribery is concerned, it is apparent that
the amount which any individual taxpayer would gam
through the reduction of a public officer's salary would be
insignificant. Nevertheless, a proposal by a candidate to
serve for a reduced compensation amounts to an offer to give
money to the public, and it is apparent that such an offei
would appeal to many voters and would tend to gain their
favor for the candidate who makes such an offer. The result
is, as the courts have pointed out, that if such offers weie
permitted, it would tend to put an office up at sale for the
lowest bidder. A person of means, having some personal
and perhaps ulterior motive for seeking said office, might
secure his election through such an offer, defeating a better
qualified candidate, who, for lack of a sufficient private in
come, could not afford to meet the offer. Thus, the object of
an election, which should be to choose public servants on the
basis of their merits regardless of wealth or other irrelevant
considerations, would be frustrated. Hence, it is well settled
by the courts that an offer by a candidate during an election
campaign to serve for less than the prescribed salary is not
only a violation of the election bribery statutes but is con
trary to public policy.
In Carrothers v. Russell, (1880) 53 la. 346, 5 N.W. 499,

36 Am. Rep. 222, it was held that an offer by a candidate for
a public office to pay into the treasury all the fees of the
office allowed by law in excess of a certain annual sum and
to accept a less amount as compensation for the office, with
the intent to induce the electors to vote for him, is an offer
to bribe which would invalidate his election and disqualify
him for the election. The court, in discussing this point, said
p. 350:
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"It is true an offer to pay money into the public treasury
is not in one sense an offer to pay money to an elector, the
money in the treasury being public, and not individual, prop
erty. But nearly all electors are taxpayers, and an offer to
pay money into the public treasury, with the intent by such
offer to influence the electors to elect to office the person
making such offer, has all the effect of the offer of a bribe.
m  « sn »

In State v. Purdy, (1874) 36 Wis. 213, 17 Am. Dec. 485,
it was held that a vote given for a candidate for public office
in consideration of his promise, in case of his election, to do
nate a sum of money or other valuable thing to a third party,
whether such party be an individual or a county, or any
other corporation, will be rejected as void by the court when
called upon judicially to declare the results of the election.
In State v. Bunfiell, (1907) 131 Wis. 209, 110 N.W. 177,

182, 11 Ann. Gas. 560, it was held that it is bribery, under
sec. 4478, Wis. Stats. 1898 (now sec. 346.09) for a candidate
for the office of county judge to promise the voters before
the election that if elected he "will draw all papers necessary
in the settlement of estates and give the necessary advice
free of charge."
In Prentiss v. Dittmer, (1916) 93 Ohio St. 314, 112 N.E.

1021, L.R.A. 1917B 191, it was held that an offer by a candi
date for common pleas judge that he would accept from
the public treasury nothing for his services is against public
policy and an offense within Page & A. Gen. Code, sec. 5175-
26, and will invalidate his election.
In Fields v. Nicholson, (1926) 150 N. E. 53,197 Ind. 161,

it was held that the publication of an offer by a candidate to
refund a part of the salary of the office sought, constitutes
an offer of reward to secure an election (Indiana constitu
tion, art. 2, sec. 6).

In Attorney-General v. Collier, (1880) 72 Mo. 13, 37 Am.
Rep. 417, it was held that the election of a public officer is
invalidated by a promise to the electors, if elected, to serve
for less than the salary fixed by law.
In view of the foregoing, you are advised that an offer by

a candidate to the electors, if elected, to serve for less than
the legal salary fixed by law for the office, is in violation of
the so-called bribery statutes (sec. 346.09 and sec. 346.18),
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and will disqualify such candidate from holding such office
and will further subject him to the penalties provided in
those sections of the statutes.

JWR

Courts — Warrants — Public Health — Sale of Bread —
Public Officers — Damages — Officer who serves warrant
duly issued by magistrate predicated upon statute though it
be unconstitutional is not liable for damages if warrant is
regular upon its face.

July 25, 1932.

Earl E. Schumacher,
District Attorney,

Beaver Dam, Wisconsin.

In your communication of July IB you state that you have
been asked to institute prosecution for the violation of sec.

352.56, subsec. (3), Stats. This is a statute which provides;

"No person, or the servant or agent of any person, shall
directly or indirectly, return or accept the return or ex
change of any bakery products that have been delivered or
received for the purpose of sale, nor shall any consideration
be given by any person in lieu of the return or exchange of
such bakery products. * *

You state that there is a prosecution pending in another
county and the question of the constitutionality of this
statute has been raised in such proceeding; that there is
some doubt as to whether the statute in question will be up
held as constitutional. You say that you have been of the
opinion that a warrant ought not to be issued because of the
possibility that the said law might be declared invalid and
that the officer executing it might be subjected to an action
for damages.
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You refer to the case of Barling v. West, 29 Wis. 307,
which was a suit for damages brought against a marshal be
cause the marshal had arrested the plaintiff and brought him
before a justice of the peace, where he was tried for violat
ing a city ordinance prohibiting the sale, without a license
at temporary stands or tables, of any lemonade, ice cream,
cakes, pies, cheese, nuts, fruits, etc. The court found that
said ordinance was unconstitutional and sustained a judg
ment of damages against the marshal and justice of the
peace. In that case you will note the plaintiff was arrested
without a warrant. The rule laid down in said case does not
apply to a case where the marshal or sheriff is armed with
a warrant duly issued by a judicial officer. In such a case
the officer will be protected and is not liable to respond in
damages.
The rule is laid down in the case of Langen v. Borkowski,

188 Wis. 277. There it was held that a warrant, legal on its
face, duly issued by a judicial officer, will fully protect the
officer from liability, citing a number of cases on page 300.
This rule is applicable even though the judicial officer issues
a warrant upon the complaint duly made, predicated upon
an unconstitutional city ordinance or statute. Brooks v.
Mangan et al, (Mich.) 49 N.W. 633. There the police officer
who made the arrest under a warrant predicated upon an
unconstitutional city ordinance was held protected, and a
judgment holding him for damages was reversed. So also in
the case of Henke v. McCord, (la.) 7 N.W. 617. There a jus
tice under a void ordinance issued a warrant for a search
for and seizure of liquor, and a marshal executed the same.
It was held that, as the justice had jurisdiction in the prem
ises for issuing the warrant on the theory that the ordinance
was valid, his action was only an error of judgment and
neither he nor the marshal was civilly liable for trespass.
In view of these authorities, I am of the opinion that if a

prosecution is brought under sec. 352.56 (3) by a complaint
duly brought before a magistrate and thereupon a warrant
duly issued, neither the court nor the officer executing the
warrant will be liable for damages even though said section
of the statute should be declared unconstitutional.
As to whether you will delay your action until the prose

cution pending in another county has settled the question of
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the constitionality of the law, that is a matter for you to de
termine under all the facts and circumstances surrounding
the case. On that we express no opinion.
JWR

Indigent, Insane, etc. — Legal Settlement — Prisons —
Prisoners — Time spent in prison by person who has resi
dence in certain county will be counted in establishing his
legal settlement and that of his wife and children although
his wife and children may live in another locality.

July 26, 1932.

Fulton Collipf,

District Attorney,
Friendship, Wisconsin.

You submit the following facts:

"A was a resident for many years of the town of Harris,
Marquette county, up until on or about August 1, 1930. At
that time he moved to Adams county and was here at that
time thereafter for about two weeks. Immediately on get-
ing to our county he applied for aid which was furnished
him and the town of Harris reimbursed our county. After
being here about two weeks he was arrested by the federal
prohibition department and sentenced for one year for viola
tion of the prohibition laws. Within a week after sentence
of her husband which was within a period of two weeks
after A was arrested his wife and family moved to the
village of Oxford, Marquette county, and the family was
there granted a mother's pension by Marquette county. The
family lived in Oxford for about fifteen months thereafter of
which A was in jail about nine months. A on release from
jail lived with his family in Oxford about six months. There
after and in October of 1931 the whole family moved back
into Adams county and have received aid of one form and
another ever since. Adams county is under the county sys
tem of poor relief, Marquette under the town. * * *"
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Under this statement of facts A undoubtedly had a legal
settlement in the town of Harris, Marquette county, at the
time when he moved to Adams county, August 1, 1930. He
could not acquire a settlement for any time when he was re
ceiving aid from Adams county. He had, however, settled in
Adams county and was residing there when he was sen
tenced to the federal prison for one year.
You did not state in your letter whether he served the full

year in the federal prison. If he did, then he has acquired a
legal settlement in Adams county. He was not supported as
a pauper in Adams county while he was in prison, but his
residence continued to exist in said county. After his release
from prison, he lived with his family at Oxford for six
months and in October 1931 the family moved back into
Adams county but have not lived long enough there to estab
lish a settlement after said date.

If A was in prison a full year, his residence has continued
in Adams county for one year, which gives him a legal set
tlement therein. In an official opinion by this department,
XIX Op. Atty. Gen. 150, it was held that the legal settlement
of the wife and children of a man who is committed to a

state tuberculosis sanatorium at Wales remains in the county
where he resided when he was committed. The settlement of

the wife and the children follow that of the husband under

sec. 49.02, subsecs. (1) and (2). In another official opinion,
XVII Op. Atty. Gen. 382, it was held that the county court of
a county in this state of which a deceased prisoner in the
state prison was a resident has exclusive jurisdiction to pro
bate his will and administer his estate. The fact that A was

sentenced to prison does not affect his residence, as that con
tinues to exist at the place from which he was committed.
The serving of the sentence does not alter his residence.
JWR
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Courts — Police ofRcers and police courts have power to
discharge arrested persons if it is apparent that no convic
tion should be brought or cannot be successfully maintained.

July 27, 1932.

Glenn R. Douglas,

District Attorney,
Spooner, Wisconsin.

You state that it has been the custom of your municipal
judge and police officers when persons are arrested for
minor offenses such as drunkeness and are locked up over
night in the city jail, to sometimes release them the next
morning without a hearing or any official adjudication. You
say the question has arisen whether they can release such
prisoners without bringing them before the municipal judge.
This is a common practice of police officers and police

courts. Police officers are authorized to arrest persons who
commit misdemeanors in their presence without a warrant
and they are further authorized to arrest persons on suspi
cion for having committed a felony. It often happens after
arrests have been made and further facts presented to the
police officers that no offense has been committed or the law
has been technically violated while it is of such nature that
no conviction could be secured if the matter is brought be
fore a court. In all such cases it has been common practice
for police officers to use their discretion in discharging the
arrested person. In certain cases the police officer will also
consult the police court before discharging such person, and
as a result of such conversation the prisoner is discharged
without making a record in the criminal court.
An article published in Vol. 21, Journal of American In

stitute of Criminal Law and Criminology, page 168, contains
the result of a study of arrests in the city of Detroit, and on
page 198 it is stated that in 1928 31.9 per cent of males and
females arrested were disposed of by the police without
court action; that this included 22.3 per cent who were dis
charged by the police and 9.6 per cent turned over to the
authorities. This practice is universal and seems to be a
necessary part of the administration of criminal law. The
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officer uses his judgment or discretion in making arrests.
After the arrests have been made and other facts and cir

cumstances are presented which convince the officer that no
prosecution can be successfully maintained or should not be
maintained, there is no reason why the prisoner should not
be discharged. So far as the vindication of the law is con
cerned and the interests of the people or state, I see no ob
jections to this practice.
The prisoner who has been arrested has been deprived of

none of his constitutional rights. If he has been falsely im
prisoned, he may have his remedy by an action against the
officer for false imprisonment in a case where his discharge
was made by the officer without adjudication of a court as
well as when his case is brought before a court and a dis
charge effected in that way.

It is, of course, necessary that the police officer and the
police court treat all people alike under the same circum
stances.

JWR
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Taxation — Extension of Time for Payment of Taxes —
Where sale of land for taxes assessed in 1931 is postponed
from day to day until October 15, 1932, interest at rate of
twelve per cent per annum should be added and computed
from January 1, 1932, to actual day of sale.
Under sec. 75.01, subsec. (1), Stats., providing that when

redemption is effected within six months after sale interest
shall be paid for six months, words "after the sale" refer to
date when land was actually sold.
Tax certificate should bear upon its face date when land

was actually sold rather than date June 14.

July 27, 1932.

Martin Gulbrandsen,
District Attorney,

Viroqua, Wisconsin.

Assuming that, in accordance with the governor's procla
mation, the tax sale for 1931 taxes was regularly called at
ten A. M., Tuesday, June 14,1932, and adjourned from day
to day until October 15, 1932, you present the following
questions:

1. If October 15 is the final date of sale, should interest
at the rate of one per cent per month from January 1 next
preceding be calculated up to October 15 or up to June 14?
2. Sec. 75.01, subsec. (1), Stats., provides that whenever

any lands sold for taxes are redeemed within six months
after sale, interest shall be charged for six months. Does
this mean six months calculated from June 14 or from the

adjourned date of sale of October 15?
3. What change, if any, is necessary to adapt the enclosed

sample tax certificate to the adjourned sale of October 15?
Numerous opinions have been written recently upon the

effect of abiding by the governor's request that the tax sale
be postponed. July 13,1932, an opinion was rendered to the
district attorney of Brown county in which the following
language was used:*

*Page 732 of this volume.
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"The interest, by the express terms of sec. 74.39, is *at the
rate of twelve per cent per annum * * * from the first
day of January * * *.* In the absence of any other lan
guage or circumstance, this must be construed to be until the
actual day of sale. Note the same language in sec. 74.29
(2), with reference to the sale of personalty for delinquent
taxes, where no date of sale or commencement of sale is
designated, and which, therefore, must intend the interest
to be to the actual day of sale. * * *.

((s|: ^ ^

"Obviousiy, it is the intent of the statutes to exact this
rate of interest upon delinquent real estate and personalty
taxes, and the officials cannot reduce the statutory rate by
extending the sale. * * *
"The tax certificate, by the express provision of sec. 74.46,

is to be 'dated the day of the sale.' I am clearly of the opin
ion that this means the actual day of sale, and not ̂ e day of
the commencement of the tax sales. This is confirmed by
the charging of interest, as above indicated, until the day
of actual sale of the particular tract, and by the policy of
the three year redemption period, which is 'three years from
the date of the certificate of sale,' (sec. 75.01).

If the sale is actually made on October 15, the certificate
must be dated October 15, and the interest must be computed
at the rate of twelve per cent per annum from January 1 to
October 15. Sec. 75.01 specifically provides that "whenever
any land sold for taxes shall be redeemed within six months
after the sale thereof, interest as aforesaid shall be paid for
six months." This can only mean six months from the actual
day of sale which, in this case, must be computed from Oc
tober 15,1932, when the land was sold.
The only correction that need be made on the sample tax

certificate submitted is a change in the date from June 14 to
the date when the sale actually takes place. If your county
treasurer sells all the land October 15, this date should ap
pear on each certificate. The sample certificate provides that
the rate of interest in case of redemption shall be twelve per
cent. I assume that the statutory rate of ten per cent was
changed by the county board under authority of sec. 75.01,
subsec. (2).
JWR
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Criminal Laio — Lotteries — Distribution of fans, each
containing individual number which entitles holder to

chance to win prize at county fair if he presents fan in per
son, is violation of lottery law.

July 27, 1932.

Sidney J. Hanson,

District Attorney,

Richland Center, Wisconsin.

In your communication of July 25 you state that for ad
vertising purposes an individual advertiser is distributing
fans, each one having a number with the following state
ment:

"Fan No
Richland County Fair

Sept. 20-21-22-23
Day and Night

Keep Cool and Bring this fan to the Fair
On Sept. 22 and 23, at 4 and 9 o'clock P. M. the
Fair Association Gives to Holders of Lucky number,
Three cash prizes
1st $15.00, 2nd $10.00, 3rd $5.00

You miist he present to win"

You inquire whether this is in violation of the lottery
laws, ch. 348 of the Wisconsin statutes. You state that these
fans are distributed by the individual advertiser free of
charge, evidently as a trade stimulator and to increase at
tendance to the fair. They do not entitle the holder to free
admission; neither does he purchase them or part with any
consideration in obtaining one.

It has been repeatedly held in connection with the lottery
laws that if a ticket entitles a holder to a chance at a draw
ing, the lottery laws are violated, even though the purchaser
received the ticket with the purchase of goods or other
things of value upon which he received the full value of his
purchase money independently of the ticket. The ticket being
given with the purchase of goods, the law presumes that
some portion of the money was paid for the privilege of par
ticipating in the drawing. State v. Shorts, 32 N.J.L. 398;
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Commonwealth v. Thatcher, 97 Mass. 583; Thomas v. Peo
ple, 59 111. 160: State v. Yoke, 9 Mo. App. 582; State v. Over-
ton, 16 Nev. 136; State v. Lowe, 101 S. E. 385, 178 N.C.
770; Carl Company v. Lannon, 148 N.Y.S. 375; People v.
McPhee, 103 N.W. 174, 139 Mich. 687; United States v,
Wallis, 58 Fed. 942; United States v. Jejferson, 134 Fed.
299; Horner v. United States, 147 U. S. 449, 468.

It will be observed that under the plan submitted the
prizes are given only to those who appear personally with
the fan. It necessitates, therefore, the purchase of an admis
sion ticket in order to secure a prize. Everyone is, there
fore, required to pay for the chance. A valuable considera
tion for the right to guess or draw is necessary to constitute
a lottery scheme. IX Op. Atty. Gen. 9. Selling tickets to a
dance or entertainment, each ticket entitling the holder to a
chance to win certain property to be given to the holder of
the lucky number, is in violation of our statute. X Op. Atty.
Gen. 770. See also XI Op. Atty. Gen. 396.

You are advised that the scheme presented is in violation
of ch. 348, Stats., the antilottery law.

JWR

Public Officers — School Districts — School District
Treasurer — It is duty of school district treasurer to pay
order in proper form, if he has in his hands funds of dis
trict of sufficient amount. Refusal to do so creates personal
liability to holder of order and constitutes malfeasance.

July 28, 1932.

John Callahan, State Superintendent,
Department of Public Instruction,

You state that a common school district treasurer has re

fused to pay an order duly signed by the clerk and counter
signed by the director, pursuant to the provisions of sec.
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40.10, subsec. (2), Stats., on the ground that he has some
personal account against the person in whose favor the or
der was drawn, and wants the order assigned to himself.

It is the clear duty of the treasurer to pay the order, if
there are funds of the district available in his hands, and his
failure to do so makes him personally liable in an action
brought by the holder of the order, Edson v. Hayden, 18
Wis. 628.

Failure to perform the duty required of him by statute
would perhaps constitute a violation of the malfeasance
statute, sec. 348.28, Stats., and would also be cause for a pe
tition to the circuit judge for the removal of this officer un
der the provisions of sec. 17.13 (3), Stats.
JWR

Architects — Civil Engineers — Words and Phrases —
"Year," as used in sec. 101.31, subsec. (9), par. (g), Stats.,
means license year from August 1 to July 31.

July 28, 1932.

Chas. a. Halbert,
Board of Examiners of Architects and Civil Engineers.

The following is quoted from your request:

"An opinion is requested on the following points relating
to the administration of chapter 486 of the laws of 1931,
which provides for the registration of architects and civii
engineers.
"Section 101.31 (9) (g) reads as follows:
" 'Certificates of registration shall expire on the last day

of the month of July of the second year following their issu
ance or removal and shall become invalid on that date un
less renewed. * * * Architects registered prior to this
section becoming effective shall be required to renew their
registration on or before July thirty-first of the second
year following the passage of this act.'
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"Following the passage of the act the board proceeded to
register applicants, fixing the date on the certificate of regis
tration as the date of the approval of the board. Certificates
of registration have been issued bearing dates as of the later
months of 1931, and 1932, and subsequent certificates will
bear dates after July 31,1932.
"An opinion is requested on the date of expiration of the

certificates as follows:
"1. Certificates issued subsequent to July 31, 1931, and

prior to December 31,1931.
"2. Certificates issued during 1932 but prior to July 31,

1932.
"3. The date when architects' certificates expire, which

certificates were issued prior to the passage of the act in
question.
"In case the practice of the board of dating the certificates

as of the date of action of the board is incorrect or in case
the date of the filing of the application has any bearing on
the date of registration as related to the time when such
certificate expires, please so state."

By sec. 370.01 (10), Stats., it is provided that the word
"year" shall mean a calendar year, unless otherwise ex
pressed. This language, however, is subject to modification
by the introductory paragraph of this section which states
that in the construction of the statutes the rules there set
forth shall be observed unless such a construction would be
inconsistent with the manifest intent of the legislature.
In sec. 101.31 (9) (g). Stats., which you quote in part, it

is also provided,

*  * It shall be the duty of the secretary of the
board to notify every person registered under this section of
the date of the expiration of his or her certificate and the
amount of the fee that shall be required for its renewal for
two years; * *

The language there used indicates an intent on the part of
the legislature to establish a two year period as the life of a
license. That intent would be frustrated if the language
were construed to mean the calendar year. If the calendar
year construction were adopted it would mean that the first
year would be the calendar year in which the license is
granted, since part of that year would follow the granting of
the license, and the second year following would be the next
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year. Thus no certificate could, under that interpretation,
have a life in excess of IV2 years—that is, from January 1
to the second July 31, following.
We conclude, therefore, that the intent of the section is to

create a license year beginning August 1 and ending July 31,
and that the first of the two following years referred to con
sists of the year August 1 to July 31 in which the license is
granted, the second year beginning August 1. On this basis,
your questions are answered categorically as follows:

1. Certificates issued subsequent to July 31, 1931, and
prior to December 31, 1931, will expire on July 31, 1933.

2. Certificates issued during 1932, but prior to July 31,
1932, will expire on July 31,1933.

3. The date when architects' certificates expire, which cer
tificates were issued prior to the act in question, will be July
31, 1932. The act in question, ch. 486, laws of 1931, was
published on July 10 and became effective July 11, 1931,
prior to the beginning of the license year, and, therefore,
the second year following that enactment was the license
year, August 1, 1931 to July 31, 1932. The passage of the
act was during the license year August 1, 1930, to July 31,
1931.

No objection is perceived to the practice of the board in
dating the certificates upon the date of the action of the
board in granting the same, the expiration date being fixed
by statute.
JWR
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Education — Blind — County is not authorized to bring
action to recover from estate of recipient of blind relief.
Amount furnished is under sec. 47.08, Stats.

July 28, 1932.

Earl E. Schumacher,

District Attorney,
Beaver Dam, Wisconsin.

You inquire whether a county may lawfully file a claim
against the estate of a deceased person who was awarded
blind relief under the provisions of sec. 47.08, Stats.
From your letter it appears that there was no misrepre

sentation or fraud, although the deceased person left an es
tate of $6,200. You refer to the provisions of sec. 49.10 and
49.11, Stats., as lending some support to the validity of such
a claim.

Ch. 47, Stats., contains no specific provision authorizing
an action by the county for the recovery of blind relief fur
nished pursuant to the provisions thereof from the property
or estate of the recipient.
The common law rule in such cases is that in the absence

of contract or of some express statutory provision neither
the recipient of statutory relief nor his estate after death is
under any obligation to make reimbursement. 48 C. J. 519,
par. 202.

Unless, therefore, sec. 49.10 is broad enough to cover blind
relief, there can be no recovery.

Sec. 49.10, Stats., reads in part, as follows:

"If any person at the time of receiving any relief, support
or maintenance at public charge, under this chapter or as an
inmate of any state or municipal institution, or at any time
thereafter, is the owner of property, the authorities charged
with the care of the poor of the, municipality, or the board
in charge of the institution, chargeable with such relief, sup
port or maintenance may sue for and collect the value of
the same against such person and against his estate. * *

You suggest that the phrase "or at any time thereafter is
the owner of propertjr" is a separate limitation upon the
class described, that is, "any person at the time of receiving
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any relief, support or maintenance at public charge," and as
so interpreted the language would justify the county's claim.
The clause in question was inserted by ch. 118, Laws

1925, after the supreme court had ruled that under the stat
ute as it theretofore existed a suit could not be brought to re
cover on account of poor relief furnished in cases where the
recipient had later become an heir or otherwise acquired
property. The obvious intent of that amendment was not
to change the scope of the statute with respect to the kinds
of relief on account of which the county might look for reim
bursement, but rather to make it clear that such reimburse
ment could be had from property subsequently acquired. In
re Angle's Guardianship, 183 Wis. 648 (1924); Guardian
ship of Decker, 181 Wis. 484 (1928).
In view of the history of this act, it is the opinion of this

department that the action there authorized is not one to re
cover relief furnished to a blind person under the provisions
of sec. 47.08, Stats. Relief furnished under that section is
not furnished under ch. 49, Stats., nor is a person furnished
blind relief necessarily an inmate of any state or municipal
institution, these conditions being necessary under sec. 49.10
to justify an action to recover relief furnished.

While sec. 49.11, Stats., refers to relief of blind persons, it
is apparent that the relief furnished in this case was not fur
nished under the provision of ch. 49, but was furnished in
compliance with the specific requirements of sec. 47.08,
Stats.

JWR
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Counties — County Board — County Salaries — Action
by county board at special meeting in May reducing all sala
ries under its control ten per cent is effective as to salaries
of elective officials for ensuing term.

July 28, 1932.

Lloyd D. Smith,
District Attorney,

Waupaca, Wisconsin.

You refer to our opinion to you dated June 2,1932, and in
quire whether the resolution of the county board there re
ferred to is effective as applied to salaries of elective county
officials. XXI Op. Atty. Gen. 567.
The answer to this question is substantially covered by an

opinion rendered under date of June 9, 1931, XXI Op. Atty.
Gen. 602, wherein it was held that action by the county
board reducing the salaries of elective officials taken on May
10, 1932, was effective as to the next term of such officials
whether the action was taken at an adjourned annual meet
ing or a special meeting. In view of the reasoning of that
opinion it would not be material whether the special meeting
was discussed or contemplated at the annual November
meeting.
You further inquire whether the wording of the resolu

tion quoted in our opinion to you of June 2, 1932, is suffi
ciently broad to include the salaries of elective officers.
The language of that resolution is broad and sweeping

and was apparently intended to cover all salaries under the
control of the county board. In view of the familiar rule
that the actions of county boards are to be liberally con
strued, it is the opinion of this department that the resolu
tion was sufficiently broad to effect a reduction in the sala
ries of the elective county officiails.
JWR
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Contracts — Taxation — State of Wisconsin is not liable

for payment of federal excise tax upon commodities pur
chased before passage of federal excise tax law in cases
where agreements for sale of such commodities were entered
into between state and vendor before passage of such law
and where no provision or mention was made concerning
federal excise tax levies.

July 29, 1932.

Bureau op Purchases.

Attention F. X. Ritger, Director of Purchases.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

"An opinion is requested concerning federal excise tax
levy on certain commodities.
"The bureau of purchases has various agreements now in

force which were put into effect before the excise tax law
was passed.
"In such agreements there has been no provision or men

tion made concerning excise tax levies.
"Will you please advise us in such situation if the vendor

or contractor can levy an assessment at the excise rate on
the particular commodity, and if such levy must be paid by
the state of Wisconsin?"

It is the opinion of this department that the state of Wis
consin is not liable for the federal excise tax levy upon com
modities purchased by it under agreements entered into be-
for the federal excise law was passed. The state of Wiscon
sin can be compelled to pay only the price agreed upon for
commodities in cases where the agreements for the sale of
such commodities made between the state and the vendor
were entered into before the federal excise tax law was
passed and where there was no provision nor mention made
in such agreements concerning excise tax levies.
The rights and liabilities of parties to a contract as to

compensation thereunder are limited to its terms. Thus,
where the contract contains an express stipulation as to the
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amount of money to be paid thereunder for commodities
purchased, such stipulation is conclusive on the parties and
measures the amount of recovery for such commodities. One
cannot escape the consequences of a written obligation
signed by him merely because the commodities he agrees to
sell cost him more than he anticipated because of the imposi
tion of a federal sales tax after the execution of the contract.
In the case mentioned by you there was an express valid

contract made between the state of Wisconsin and the ven
dor covering the purchase of certain commodities whereby
such commodities were to be delivered after the federal sales
tax was passed. The contract in this case determines the
rights of the parties and the courts will not apply a new
standard to determine their respective rights, merely be
cause conditions changed later. Schneider v. Allis Chalmers
Mfg. Co., (1928) 196 Wis. 56, 219 N.W. 370.

Courts do not look beyond the contract itself, the sole duty
of construction being to find out what was meant by the lan
guage therein. The courts will enforce the contracts precise
ly as the parties have made them and will not make new con
tracts for the parties to meet the emergencies of a particular
case or to avoid some supposed hardship or inconvenience
arising from the performance of an agreement. H. H. Camp
Co. V. Pabst B. Co., (1920) 172 Wis. 211, 178 N.W. 474;
Northivestern Port Huron Company v. Krubsack, (1910)
143 Wis. 527, 128 N.W. 51; Mackey v. Stafford, (1877) 43
Wis. 653; Heath v. Van Cott, (1859) 9 Wis. 516.
Unforeseen contingencies such as increased taxes, change

in laws, change in economic conditions, war, and the like,
which might render a contract unprofitable to one or another
of the parties thereto, constitutes no ground for cancellation
or recission thereof, nor any reason for the making of a
new contract by the courts upon different terms. In other
words, equity will not relieve either party to a contract from
a hard bargain but will enforce the same according to its
plain terms. Columbus Ry. & Potver Co. v. Columbus,
(1919) 249 U. S. 399, 63 L. ed. 669, 39 S. Ct. 349, 6 A. L. R.
1648; GoXveston C. Const. Co. v. Galveston H. <& S. A. R. Co.,
(1927) 284 Fed. 147; Missouri Gas Light Co. v. Hillsdale,
(1919) 258 Fed. 489, P. U. R. 1919 F. 941; San Pedro L. A.
& S. C. Co. V. A. T. & S. F. R. Co., (1920) 191 Pac. 536, 538,
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183 Cal. 343; Conklin v. Silver, (1919) 189 la. 819, 174
N.W. 573; Pennsylvania Co. etc. v. Philadelphia Contrib.
etc., (1902) 201 Pa. St. 497, 51 Atl. 51, 52 L. R. A. 510;
Baker v. Johnson, (1870) 42 N.Y. 146.
You are therefore advised that the state of Wisconsin can

be compelled to pay only the price agreed upon for commodi
ties purchased under agreements entered into before the pas
sage of the federal sales tax; the federal excise tax cannot be
passed on to the state of Wisconsin by the manufacturer,
who must pay the same.
JWR

Indigent, Insane, etc. — School Districts — Tuition —
Children of parents who reside in village of Omro but who
receive poor aid and whose legal settlement is in city of Osh-
kosh are entitled to attend school in village of Omro free of
charge, and village of Omro is not entitled to charge Osh-
kosh for tuition for such children.

July 29, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

"The village of Omro in common with all other munici
palities is supporting a number of nonresident poor persons.
Under the poor settlement laws a person in order to gain a
poor settlement must reside in a municipality for the period
of one whole year without receiving any aid. Thus if a poor
person with a legal settlement in Oshkosh moves to Omro on
January 1, 1932 and applies to the village of Omro for poor
aid in June 1932, the cost of the poor aid would be paid by
the village of Omro in the first instance but the village would
have the right to charge the same back to the city of Osh-
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kosh in view of the fact that said poor person had not re
sided in the village of Omro for one whole year without re
ceiving aid so as to gain a poor residence in said village. ̂
"The question arises whether or not in the case just in

stanced, the case of the nonresident poor charge, the village
of Omro would be lawfully entitled to charge Oshkosh or the
municipality liable for tuition for the children of such poor
charge. If the village is so entitled it will mean a consider
able item to a village so situated as Omro. I have made a de
tailed examination of the statutes but have been^ unable to
find anything anywhere bearing on that question.

It is the opinion of this department that in the case men
tioned under the stated facts the village of Omro would not
be entitled to charge Oshkosh for tuition for the children of
parents receiving poor aid from the city of Oshkosh.

It is well settled that where a child of school age is sent
or goes into the school district with the primary purpose of
securing a home in such district, he is entitled to attend
school therein free of charge. The State ex rel. School Dis
trict No. 1 of Waukesha v. Thayer, (1889) 74 Wis. 48, 41 N.
W. 1014. But if the primary purpose of so going is to enjoy
the advantages of school in that district, he must pay tuition
even though there be some other incidental purpose to be
subserved while attending school in that district. State ex
rel. Smith v. Board of Education of the dty of Eau Claire,
(1897) 96 Wis. 95, 71 N. W. 123.

It is clear that under the facts stated the children of par
ents who reside in the village of Omro but whose legal set
tlement still is in Oshkosh are entitled to attend school in the
village of Omro free of charge and the village of Omro has
no right to charge Oshkosh for tuition for such children. See
also sec. 40.21, Stats.
JWR
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School Districts — Taxation — Village board has no pow
er to reduce tax levy voted by annual school district meet
ing. Where village board unlawfully reduces tax levy man
damus will lie to compel village officers to perform their
duty in this regard.

July 29, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

"At the annual meeting July 13, 1931 of Butler school
district, Jt. Dist. No. 10, composed of the village of Butler
and parts of the townships of Brookfield and Menomonee, a
budget of $8000.00 was voted for the ensuing year. This
levy called for a tax rate of $13.88 per thousand dollars.
On December 1, 1931, the village board of Butler reduced
the budget $1500.00 for the village of Butler thus making its
tax rate $10.98 per thousand. The portion of the district in
the towns of Brookfield and Menomonee paid the full tax
rate as determined by the annual meeting.
"Did the village board of Butler have the legal right to

reduce the school budget of said village?
"What action shall the Butler school board take in view of

the fact that two tax rates were paid for school purposes by
different parts of the district?"

It is the opinion of this department that the village board
of Bulter had no legal right to reduce the school budget of
said village. Under the powers granted to the annual dis
trict meeting by sec. 40.04, Stats., it was the duty of the an
nual district meeting to vote the school tax for such district.
The village board has only such powers as are expressly con
ferred by .statute and the powers so conferred do not include
the right or authority to reduce the school budget of the
village after the school district has levied the tax. Sec. 40.32,
Stats., provides for equalization of assessments in joint dis
tricts.



Opinions of the Attorney General 799

The village of Butler having illegally reduced the school
budget of said village after the joint district, composed of
the village of Butler and parts of the townships of Brook-
field and Menomonee, had prepared the budget for such dis
trict and voted the tax, it would seem that the proper remedy
would be to mandamus the village officers to include the
amount reduced by the village board in the next tax levy, in
order that the joint school district might receive the full
amount to which it is entitled. It would seem that the action

of the village board of Butler in reducing the budget $1500
for the village of Butler, having been brought to the atten
tion of the officers of the school district, should have been
challenged before this time. It might be that a court would
hold that the school officers were guilty of laches in not
bringing legal action sooner to compel the village officers to
perform their duty.
You are therefore advised that the village board of Butler

had no authority to reduce the school budget of said village
and that action should have been taken to compel the village
officers to perform their plain statutory duty in this regard.
JWR
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Public Officei's — County Board Member — County Treas
urer — Member of county board is eligible to office of county
treasurer during term for which he was elected, provided he
has resigned from county board and is elected county treas
urer by vote of electors.

July 29,1932.

William M. Gleiss,
District Attorney,

Sparta, Wisconsin.

You state that a member of the county board proposes to
be a candidate for the office of county treasurer, and you in
quire whether he would be eligible to the office of county
treasurer.

Sec. 59.18, Stats., specifically provides that a member of
the county board shall not be eligible to the office of county
treasurer. However, you suggest that if the county board
member should resign his present position before he en
tered upon his duties as county treasurer he would not then
be a member of the county board and subject to the disabili
ty imposed by sec. 59.18, Stats.
But sec. 66.11, Stats., provides,

"No member of a town, village, or county board, or city
council shall, during the term for which he is elected, be elig
ible for any office or position which during such term has
been created by, or the selection to which is vested in, such
board or council."

The county treasurer is selected by ballot of the electors
under ordinary circumstances, but if a vacancy in that office
arises, sec. 17.21 (3), Stats., vests in the county board the
power to appoint a county treasurer to fill the vacancy.
In the case which you state, however, there is no vacancy,

and the selection is exclusively vested in the electors. The
statute therefore does not apply. We conclude that a mem
ber of the county board may be elected by the people and
may qualify as county treasurer, provided he has resigned
his membership on the county board prior to qualifying as
county treasurer.

JWR
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Appropriations and Expenditures — Bridges and High
ways — Street Improvements — Town board has no author
ity to use gasoline tax money under provisions of subsec.
(8), sec. 20.49, Stats., to build new roads; such money can
be used only for improvement of roads that are "open and
used for travel."

July 29, 1932.

Highway Commission.

Attention M. W. Torkelson Acting State Highway Engineer.

You request the opinion of this department upon the fol
lowing statement of facts:

"A question has been raised with reference to the right of
a town board to use the appropriation under subsection (8)
of section 20.49, statutes (gas tax money), to build new
roads.
"The language of the appropriation states that the appro

priation is made for the improvement of roads that are 'open
and used for travel.' This would make it appear that the use
of this money to open a new road would not be within the in
tent of the statute. Your opinion on this point is respectfully
requested."

It is the opinion of this department that a town board has
no power under subsec. (8), sec. 20.49, Stats., to build new
roads. The plain language of the statute states that the ap
propriation is to be made for the improvement of roads that
are "open and used for travel," and which are not portions
of the state or county trunk highway systems, and which are
not direct connections through cities between state trunk

highways. This would necessarily forbid the use of this
money to open a new road, inasmuch as the money would not
then be used for the improvement of roads that are "open
and used for travel."

JWR
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AutoTnobiles — Ton Mile Tax — Trucks operated by town
in improving town roads are exempted from payment of ton
mile tax under express provisions of par. (b), subsec. (1),
sec. 194.16, Stats.

July 29, 1932.

C. M. La Mar,
District Attorney,

Baraboo, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

"The town of Excelsior, Sauk county, Wisconsin, wish to
improve their town road and in doing so it is necessary to
hire trucks to haul material for the improvement of that
road, but the hauling will be done entirely upon the town
road.
"Chapter 454 of the session laws of 1981, if I understand

it correctly, exempts trucks from the ton mile tax operated
within the limits of incorporated village or city. I cannot
find where it specifically states that this is applicable to
townships.
"I would like to know whether or not in your opinion this

law exempts trucks from this tax under such circum
stances."

It is the opinion of this department that ch. 454, Laws
1931, exempts trucks from the ton mile tax where the motor
vehicles, trailers or semitrailers are owned or operated by
the state or any political subdivision thereof, which would
include trucks.

Ch. 454 provides in part that the following vehicles are
excepted from the operation of the law;

Sec. 194.16 (1) (b) "Motor vehicles, trailers or semitrail
ers owned or operated by the state or any political subdivi
sion thereof."
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Sec. 194.16 (1) (d) "Motor vehicles, trailers and semi
trailers operated within the limits of an incorporated village
or city."

Under the above language it is our opinion that motor ve
hicles operating within the limits of a town are not exempted
from the operation of the ton mile tax law, but exemption
may be claimed where a political subdivision of the state,
such as a town, owns or operates trucks which would other
wise be subject to a ton mile tax.
You are therefore advised that trucks operated by the

town of Excelsior, Sank county, Wisconsin, and used in the
improving of town roads are exempted from pajmient of the
ton mile tax.

JWR
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Public Printing — Bids — Under sec. 35.48, Stats., direc
tor of purchases is authorized to reject bids on particular
class of printing in order to permit department head to have
his work done by mimeographing process.

August 5, 1932.

Bureau of Purchases.

Attention F. X. Ritger, Director of Purchases.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

"Bids were opened at 12 noon, Monday, July 25, for state
printing as provided in chap. 35, Stats.
"Among other bids, a bid was received from the Antes

Press, Evansville, Wis., on Class D printing (automobile
registration lists).
"The secretary of state, motor vehicle division desires to

mimeograph these registration lists rather than have them
printed, this change to go into effect January 1, 1933,
which would be the date of the new printing contracts which
continue for a two year period from that date.
"The question is: Is the director of purchases authorized

under sec. 35.48, Stats., or anywhere in the printing law, to
reject bid on any class of printing and withhold the award
of contract?"

It is the opinion of this department that under the pro
visions of sec. 35.48, Stats., providing in part that "if a bid
be rejected for any reason," etc., the director of purchases
is authorized to reject a bid on a particular class of printing
in a case where it is no longer necessary to print the particu
lar item and where it is desired to mimeograph the same.

It is clear from a careful examination of the statute that
it was not the intention of the legislature to require the di
rector of purchases to accept bids under ch. 35 of the stat
utes in a case where it is more desirable to have the same
mimeographed.

You are therefore advised that if the secretary of state
wishes to mimeograph the automobile registration lists after
January 1, 1933, the date when the new printing contracts
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go into effect, you are authorized to reject bids for this par
ticular item and to permit the secretary of state to have
these lists mimeographed.
HHN

Elections — Nominations — Under sec. 5.05, subsec. (6),
par. (c). Stats., candidate must secure three per cent of
party vote in each of at least one-sixth of precincts within
his election district; he may secure more than ten per cent
of party vote in other districts provided, however, that in ag
gregate he must secure not less than three per cent nor
more than ten per cent of party vote in entire election dis
trict.

August 5, 1932.

A. J. Connors,
District Attorney,

Barron, Wisconsin.

In your recent letter you submit the following statement
of facts, with a request for an opinion thereon:

"* * * We have in this county 41 election precints,
making it necessary for a candidate to circulate his papers in
at least seven of the election precincts. It is my contention
that if a candidate turns in his papers and among them there
are papers from seven precincts containing at least three per
cent of the party vote in such precincts, then the rest of his
papers may be circulated in any other precinct in the county
and may contain more than ten per cent of the votes cast in
that precinct as long as the aggregate is not more than ten
per cent of the total party vote in the district. I mean to
say that the ten per cent limitation would not refer to a pre
cinct after seven precincts had been turned in containing
less than ten per cent and more than three per cent; that
is, that in the eighth precinct if the vote were, for instance,
228, the candidate would not be limited to 28 votes in that
particular precinct as long as he remained within the ten
per cent of the aggregate vote cast in the district."
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It is the opinion of this department that under the provi
sions of sec. 5.05, subsec. (6), par. (c), Stats., a candidate
must secure at least three per cent of the vote cast for his
party in each of at least one-sixth of the precincts within
his district. He may secure the balance of the votes in
any one or all of the remaining precincts and he may se
cure more than ten per cent in any or all of the precincts,
provided, however, that he must secure not less than three
per cent nor more than ten per cent of the party votes in his
election district. This view is substantially in accord with
the opinion expressed by you in your letter. See also XXI
Op. Atty. Gen. 655; XV Op. Atty. Gen. 352.
HHN

Prisons — Prisoner out on conditional pardon and given
into custody of state board of control by governor upon re-
incarceration for violating his parole is still entitled to his
good time he had earned up to time of his reincarceration.
Governor is given no power under our statute to take away
this privilege from prisoner.

August 8, 1982.

Board op Control.

You state in your communication of July 26 that prisoner
A was sentenced to state prison by the circuit court of St.
Croix county on June 16, 1928, for from one to five years,
for the crime of uttering forged paper; he was received at
your institution on June 21,1928; he was released on a gov
ernor's conditional pardon and special parole on October 23,
1930; he violated his trust and was returned to your institu
tion by the governor's warrant dated January 16, 1932.
You also state that when prisoner A was returned to your

institution you took away all the state good time he had
earned up to the time of his reincarceration; that if none of
his good time had been taken away he would have been dis
charged on March 21,1932. You state that the question now
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arises as to the correctness of your ruling in taking away his
good time in the same manner as if he had been paroled by
the state board of control. You direct our attention to an

opinion of this department dated April 17, 1917, in VI Op.
Atty. Gen. 238, in which it was held that a convict set at
large pursuant to a conditional pardon upon breach and re
commitment is to be credited with the time during which he
was out, and he cannot be deprived of the good time earned
by him during his incarceration. The legislature has not
seen fit to make any change in the statute since said inter
pretation of the statute was made.
We also direct your attention to an opinion by this de

partment in XIX Op. Atty. Gen. 604, where it was held that
the governor had no power to give the board of control
greater powers than it is given by statute; he cannot make a
prisoner subject to parole by the board prior to the time
fixed by statute. The statute gives the prisoner the right to
a diminution of his term by good conduct which is a privi
lege of which the prisoner cannot be deprived without au
thority under the law. The governor in his right to pardon
has the power to give to the prisoner rights which he had
forfeited, but the statute does not give the governor power
to take privileges away from the prisoner to which he is en
titled under the law.

The condition of the pardon was that the said A "shall
not, during the remainder of the term of his sentence, com
mit any offense against any of the criminal laws of the state;
that he shall otherwise conduct himself in a manner com

patible with good citizenship; that the state board of con
trol, Madison, Wisconsin, is constituted his legal custodian
under this conditional pardon, under the same terms and
conditions as if he had been paroled by said board; and with
the further condition that Mr. Gustav A. Thompson, Martell,
Wisconsin, be named as his local custodian under the same
terms and conditions as are applicable in other parole cases."
In view of the authorities cited in our former opinions

and the further observation that the legislature has not seen
fit to change the law, we believe that prisoner A is entitled
to credit for all the good time he had earned up until the
time of his reincarceration. See also 20 R.C.L. 558.

JWR
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ElectioTis — Corrupt Practices — Norrivnatioris — Candi
date may not lawfully make disbursements in payment for
circulation of his nomination papers.

August 8,1932.

Theodore Dammann,

Secretary of State.

You inquire whether candidates may lawfully make dis
bursements in payment for the circulation of nomination
papers.

Sec. 12.01, subsec. (2), Stats., defines the term "candi
date" as follows:

"The term 'candidate' shall mean and include every per
son for whom it is contemplated or desired that votes may be
cast at any election or primary, and who either tacitly or ex
pressly consents to be so considered, except candidates for
president and vice president of the United States."

Sec. 12.06, Stats., specifies in detail what disbursements
may be lawfully made by a candidate and none of the dis
bursements there permitted includes disbursements for the
circulation of nomination papers. Moreover, sec. 12.18 spe
cifically forbids a candidate to appoint any person to any
public or private position or employment in order to aid or
promote his nomination or election. The payment of money
for the circulation of nomination papers would involve the
appointment of a person to a remunerative employment in
aid of the nomination of the candidate. Since a person cir
culating nomination papers must agree to support the can
didate, sec. 5.05 (5) (b), Stats., it is evident that payments
for circulation of nomination papers might readily be used
for corrupt purposes.

It is the opinion of this department, therefore, that a can
didate may not lawfully make disbursements in payment for
the circulation of nomination papers.
JWR
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Public Officers — County Canvassers — County Clerk —
Under sec. 6.61, Stats., county clerk is ineligible to act as
member of board of county canvassers in case where said
county clerk is candidate in election for office for which re
turns are to be canvassed by said board. County clerk has
duty of selecting board of county canvassers even though
said county clerk is ineligible to act as member of said board.

August 8, 1932.

Theodore Dammann,
Secretary of State.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

For some years past the board of canvassers of Oneida
county has consisted of the county clerk, register of deeds
and a member of the county board. The 1931 legislature
amended sec. 6.61 of the Wisconsin statutes by adding there
to the following sentence, to wit:

"No person shall be selected or shall serve as a member of
the board of county canvassers who shall have been a candi
date in the election for an office for which the returns are to
be canvassed by said board."

You inquire whether under the provisions of said sec. 6.61
a county clerk may be a member of the board of county can
vassers when such county clerk is a candidate for the office
at the fall election.

It is the opinion of this department that under the express
provisions of sec. 6.61 as amended by ch. 19, Laws 1931, a
county clerk who is a candidate for office at the fall election
is ineligible to serve as a member of the board of county
canvassers. Prior to the year 1931 it was the duty of the
county clerk to act as a member of the board of county can
vassers and he was not disabled by reason of the fact that he
himself was a candidate for office at the elections which
would be canvassed by the said board of county canvassers.
However, when the legislature added the last sentence to the
present sec. 6.61, which provided in part that "no person
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shall be selected or shall serve as a member of the board of
county canvassers who shall have been a candidate in the
election for an oflace for which returns are to be canvassed
by said board," it made the county clerk ineligible to serve
as a member of such board if said clerk was a candidate for
office for which returns are to be canvassed by said board.

It is further clear from the statutes that even though the
county clerk is ineligible to act as a member of the board of
county canvassers, yet he is not disqualified from selecting a
new board. The ineligibility fixed by statute applies only to
his acting as a member of the board in canvassing the re
turns of the elections and does not disqualify him from mak
ing the proper selection of the board as provided by statute.
JWR

Automobiles — Taxation — County has no authority to
levy vehicle tax on automobiles.

August 8, 1932.

Glenn R. Douglas,

District Attorney,
Spooner, Wisconsin.

In your recent letter you submit for the consideration of
this department the following statement of facts, with a re
quest for an opinion thereon:

"This office has made inquiry of the Wisconsin tax com
mission relative the possibility of the county of Washburn
levying a vehicle tax on automobiles in this county. We are
unable to find any authorization for such a tax, but we are
also unable to find anything which forbids such action on
the part of the county. May we have your esteemed
opinion ?"

It is the opinion of this department that the county of
Washburn has no power to levy a vehicle tax on automobiles.
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In Frederick v. Douglas County, (1897) 96 Wis. 411, 416-
417, 71 N.W. 798, the supreme court of Wisconsin in discus
sing the nature, powers and duties of counties, said:

"* * * 'Counties are, at most, but local organizations,
which, for the purposes of civil administration, are invested
with a few functions characteristic of a corporate existence.
They are local subdivisions of the state, created by the sover
eign power of the state, of its own sovereign will, without
the particular solicitation, consent, or concurrent action of
the people who inhabit them. . . . They are purely auxiliar
ies of the state; and to the general statutes of the state they
owe their creation, and the statutes confer upon them all the
powers they possess, prescribe all the duties they owe, and
impose all liabilities to which they are subject. Considered
with respect to the limited number of their corporate pow
ers, the bodies above named rank low down in the scale or
grade of corporate existence, and hence have been frequent
ly termed "quasi corporations." ' * *

In order to justify and to sustain a valid vehicle tax on
automobiles, it will be necessary to find authority for such
tax somewhere within the statute. We are unable to find in

express language or by implication any authorization for
such a tax. On the contrary, the statutes would seem to for
bid any such action. Sec. 85.84, Stats., provides in part:

"No local authority shall have power to enact, pass, en
force or maintain any ordinance, resolution, rule or regula
tion requiring local registration or other requirements incon
sistent with the provisions of this chapter, or in any man
ner excluding or prohibiting any motor vehicle, trailer, or
semitrailer, whose owner has complied with the provisions
of this chapter, from the free use of all highways; * *

A vehicle tax on automobiles would necessarily be a privi
lege tax levied upon the ownership of automobiles for the
privilege of using the highways in the county, and it would
seem that such a tax would be in derogation of the express
provisions of sec. 85.84. You are therefore advised that,
there being no express provisions for the levying of a vehicle
tax on automobiles by counties in this state, and sec. 85.84,
forbidding any such action on the part of the county, a coun
ty has no power to levy a vehicle tax on automobiles.
JWR
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Counties — County Board — County Board Meetings —
Public Officers — Register in Probate — County board may
at adjourned annual meeting change salary of register in
probate, change to be effective at once.

August 8, 1932.

Edward S. Eick,

District Attorney,
Chllton, Wisconsin.

You refer to the opinions of this department found in
XVI Op. Atty. Gen. 189 and XXI Op. Atty. Gen. 567, and in
quire whether the county board may at an adjourned annual
meeting reduce the salary of the register in probate, effective
proir to the beginning of the ensuing calendar year. You
refer to the provisions of sec. 59.15, subsec. (3), Stats.,
which provides that the county board may at any time fix or
change the annual salary of deputies, clerks and assistants
appointed by any county officer, "except that salaries of the
undersheriff and of the register in probate may be changed
only at the annual meeting." This language merely affects
the meeting at which the change is made and does not affect
the time when such change may be made effective. The coun
ty board may still make the change effective at any time,
provided that it is done at an annual meeting. An adjourned
annual meeting is a part of the annual meeting and such ac
tion may be taken at an adjourned annual meeting. XXI
Op. Atty. Gen. 602.

It is the opinion of this department, therefore, that the
action of a county board at an adjourned annual meeting
held on March 9th may change the salary of the register in
probate effective the first of April following.
JWR



Opinions of the Attorney General 813

Appropriations and Expenditures — Bridges and High
ways — Where emergency repair work on town road is done
by county authorities at request of town board county may
be reimbursed from highway fund of town in following year.

August 8, 1932.
R. A. Forsythe,

District Attorney,
Hudson, Wisconsin.

Your letter is quoted as follows:

"In the year 1931 a town in this county had some road
work to be done which was very urgent but for which the
town had no funds. The road work was done by the county
with its machinery and men. The year 1931 passed and the
matter was not brought up at the annual town meeting in
the spring of 1932; a new chairman was elected and he finds
himself confronted with the problem of paying the county
for this work. The county has been brought into this situa
tion by reason of its having done the work and the question
arises as to whether or not this job can be paid for out of
the general town highway fund."

In an opinion found in XIX Op. Atty. Gen. 239, this de
partment has held that a town board may not spend in ad
vance anticipated gasoline tax money due the following year.
The situation which you present, however, involves not only
gasoline tax money but money received from other sources.
By sec. 81.01, subsec. (8), Stats., the town board is given
authority to direct when and where all town moneys re
ceived from highway taxes and other available highway
funds shall be expended. Sec. 81.12 provides that the town
board in an emergency, to take care of necessary repairs,
may levy a special or emergency tax in an amount not to
exceed $600 and borrow in anticipation of the collection of
the tax. The procedure there set forth should apparently
have been followed by the town board in the situation which
you describe.
However, since the work was apparently of an emergency

character and the county authorities performed the same for
the town as a matter of accommodation, it is the opinion of
this department that the county may be reimbursed by the
town out of the highway fund available for work in 1932.
JWR
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Counties — County Orders — County Sola/ries — County
orders issued in pajnnent of salaries of county officers are
not entitled to preference over other county orders issued in
payment of other county debts; said county orders for sala
ries must be paid according to order of time in which they
may be presented to county treasurer.

August 8, 1932.

F. W. Horne,
District Attorney,

Crandon, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts: You state that the officials of Forest county for some
months past have not received their salaries and in lieu
thereof have received county orders, as the county treasurer
has not sufficient funds to pay the salaries. You inquire
whether the officers of Forest county who have received
county orders for salaries past due must await the prefer
ence of other orders that have first been presented to the
county treasurer or whether under subsec. (1), sec. 59.80,
Stats., their orders for salaries should be honored by the
treasurer at any time after they are due and when the treas
urer has sufficient funds to meet said orders for salary.

It is the opinion of this department that county orders
given to county officials of Forest county in payment of their
monthly salaries have no preference over other county or
ders issued in payment of other county debts.

Sec. 59.80 provides, in part:

"Salaries of county officers, deputies, clerks, assistants,
and employes shall be i^id at the end of each month, but the
county board of counties having a population of two hun
dred Mty thousand or more, may authorize the payment of
such salaries therein semi-monthly."

In Keep v. Frazier, 4 Wis. 224, the supreme court in dis
cussing county orders, said, pp. 227-228:

*  * gy section 110 above referred to [now sec.
59.20, subsec. (3), Stats.], it is provided that county orders
shall be entitled to a preference as to payment, according to
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the order of time in which they may be presented to the
county treasurer, which provision would be defeated by al
lowing those who have taxes to pay to the county treasurer,
to compel that officer to apply county orders which they may
have in their possession to such payment, and which have
never before been presented for payment, when, as in this
case, county orders had been presented by other persons, and
remained unpaid for want of funds in the county treasury
with which to pay them. * * *"

It is clear that under the language of the Wisconsin
supreme court above quoted county orders are entitled to a
preference as to payment according to the order of time in
which they may be presented to the county treasurer. This
rule would also apply where in part the county orders are
in payment of the salaries of the county officials of Forest
county and in part where such county orders are in payment
of other debts of the county. The salaries of county officers
have no preference and if there is not sufficient cash on hand
to pay the salaries and said county officers receive and accept
in lieu of cash county orders in payment of their salaries,
such county orders for salaries must await the preference of
other orders according to the order of time in which they
may be presented to the county treasurer.
JWR
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Counties — Military Service — Soldiers' Relief — Moth
ers' Pensions — Appropriation for soldiers' and sailors' re

lief may be made only at November session of county board
in connection with levy of special tax therefor. Commission
may not expend amount in excess of tax so levied. Addition

al appropriation for children's aid may be made at special
session.

August 8,-1932.

Frank B. Keefe,

District Attorney,
Oshkosh, Wisconsin.

You state that the county board has appropriated the sum
of $12,000 out of the contingent fund of the county to sup
plement an appropriation made at the November session
to the county soldiers' and sailors' relief commission and in
quired whether such an appropriation may be lawfully
made.

Sec. 45.10, Stats., provides that the county board shall an
nually levy, in addition to all other taxes, a tax sufficient to
carry out the purposes of this section. Sec. 45.11, Stats., pro
vides for reports to the county board by the respective chair
men of the town boards, boards of trustees of villages, and
ward supervisors of each city as to the amount of such re
lief required and directs that each county board shall, at the
November session thereof, make such levy as will raise the
necessary amount.

In sec. 45.14 it is provided that the total disbursements
made by the commission shall not exceed the amount collect
ed from the tax levied.

In view of the provisions of these statutes it is plain that
a tax levy for this purpose is to be made annually at the No
vember session of the county board and not otherwise, and
that the expenditures of the commission are strictly limited
to the amount so raised. The appropriation to which you re
fer, therefore, is without authority of law.
The fact that no additional appropriation can be made to

the soldiers' relief commission does not prevent the county
from rendering assistance to such persons as would be en-
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titled to soldiers' and sailors' relief under sees. 45.1(1 to

45.19, inclusive, under the provisions of eh. 49, Stats., if such
persons are qualified to receive relief under that chapter.
You also state that the county board has also appropriated

an additional $5,000 out of the contingent fund to provide
additional funds for children's aid. You express the opinion
that such an appropriation could legally be made.

Sec. 48.33 (9) provides that the county board of each
county shall annually appropriate a sum of money sufficient
to carry out the provisions of this section. There is no pro
vision for a separate tax levy for this purpose and no provi
sion that such tax levy must be made at the November meet
ing of the board. The legislature apparently contemplated
that the county board would appropriate a sum sufficient
and if it did not do so at the annual meeting, no reason is
perceived why it could not make an additional appropriation
at an adjourned annual meeting or special meeting. Apple-
ton V. Outagamie Co., 197 Wis. 4.
SB

Oil Inspection — Gasoline used by oil companies in their
own automobiles and trucks is subject to inspection by state
oil inspector under provisions of ch. 168, Stats.

August 8, 1932.

Verne C. Lewellyn,

District Attorney,
Green Bay, Wisconsin.

You inquire whether or not it is the duty of oil companies
to have gasoline inspected by the state oil inspector when
such gasoline is not subject to sale but is used by the oil
companies in their own automobiles and trucks. The oil
companies claim that they do their own inspecting of this
gasoline and that the public is not interested because it is
not used for public consumption.
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It is the opinion of this department that under the pro
visions of ch. 168, Wis. Stats., it is the duty of the state oil
inspector to inspect "all oils, gasoline, benzine, naphtha and
other like products of petroleum, used in this state for illum
inating, heating or power purposes." (Sec. 168.01, subsec.
(2).) This would include gasoline not subject to sale in
Wisconsin but used by oil companies in their own automo
biles and trucks.

As was pointed out by the Wisconsin supreme court in the
case of Wadhams Oil Co. v. Tracy, (1909) 141 Wis. 140,123
N.W. 785, ch. 168, Wis. Stats., relating to illuminating oils
and providing for inspection thereof, may be sustained as a
valid exercise of the police power of the state, both for the
safety of the public and for the prevention of fraud. While
the public in general might not be interested in gasoline not
sold within this state but used solely by oil companies in
their own automobiles and trucks, yet the public is vitally in
terested in the safety feature. Hence, it is not only desir
able, but necessary for the safety of the public that such
gasoline be properly inspected by the state oil inspector,
along with other gasoline sold in this state. A careful exam
ination of ch. 168 would indicate that it was the intention of
the legislature to have the state oil inspector inspect not only
all oils, gasoline, benzine, naphtha and other like products of
petroleums sold in this state for illuminating, heating or
power purposes, but also all such oils, gasoline, benzine,
naphtha and the like, used in this state for illuminating,
heating or power purposes. You are therefore advised that
gasoline used by oil companies in their own automobiles and
trucks and not sold within this state is subject to inspection
by the state oil inspector.
JWR
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Taxation — Tax Collection — Delinquent Tuxes — Where
delinquent taxes are returned to county treasurer as uncol
lectible any action based thereon, including action against
local treasurer and surety, lies in favor of county. Tax com
mission has power under sec. 78.08, subsec. (20), Stats., to
direct or initiate proceedings for collection of delinquent
taxes.

August 8, 1982.

Leonard F. Schmitt,

District Attorney,
Merrill, Wisconsin.

After referring to the provisions of sec. 74.17,74.19, 74.21
and 74.81, Wis. Stats., you state:

"In 1980 there was charged back to the city of Tomahawk
the sum of $942.82 personal property taxes, which had been
returned uncollectible by the city treasurer in 1928, and in
1981 there was charged back to the city of Tomahawk the
sum of $1622.88 as personal property tax returned as uncol
lectible by the city treasurer.
"I am now asked for an opinion as to what would be the

proper steps to take to collect this delinquent t^, there be
ing a question in the minds of counsel for the city of Toma
hawk as to whether or not the city would not be the proper
party to proceed against the treasurer and his surety under
the provisions of section 74.21, in view of the fact that the
tax had been charged back to the city, instead of having the
county treasurer proceed with an action to collect the de
linquent tax.
"I am of the opinion that under the provisions of section

74.19, subsection (8), if there was a false return by the
local treasurer, and an action lies against the treasurer and
his surety in favor of anyone, it would.He in favor of the
county treasurer, regardless of the fact that the delinquent
taxes had been charged back to the city of Tomahawk in
accordance with section 74.81. In my opinion the only effect
of section 74.31 is that if the county treasurer should col
lect any further delinquent taxes under section 74.19, sub
section (8), that they should be turned over or credited to
the town, city or village.
"In my opinion the tax commission under section 78.08,

subsection (20), also would be authorized to undertake the
collection of such delinquent taxes."
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In the opinion of this department the opinion which you
express is correct.

JWR

Automobiles — Law of Road — Penalty provided in sec.
85.01, subsec. (4), par. (i), Stats., is applicable to violations
of that subsection notwithstanding provisions of sec. 85.91

(la).

August 8, 1932.

Lloyd D. Smith,
District Attorney,

Waupaca, Wisconsin.

You point out that section 85.01, subsection (4), par. (i),
Stats., fixes a penalty applicable to violations of that subsec
tion of fifty dollars to two hundred dollars. This subsection
was enacted by ch. 422, Laws 1931. Sec. 85.01 was amended
by ch. 213, Laws 1931, to include a penalty for the violation
of sec. 85.01 of ten dollars to one hundred dollars. You ex

press the opinion that the penalty incorporated in sec. 85.01
(4) (i), being a specific penalty and the last penalty enacted
in point of time, would govern. Your opinion is correct. See
Op. Atty. Gen. for 1908, 716, 718.
JWR
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Municipal Corpoh'ations — Public Health — Cemeteries
— Under sec. 157.11, subsec. (9), par. (b). Stats., it is man
datory that municipality accept money tendered to it for de
posit by cemetery association.

Municipality accepting money for deposit from cemetery
association may reinvest it in accordance with provisions of
sec.231.32 (1) (a).

August 8,1932.

Fred E. Steele,
Assistant District Attorney,

La Crosse, Wisconsin.

You request our interpretation of sec. 157.11, subsec. (9),
par. (b), Stats., which reads in part as follows:

"Money received by an association for perpetual care shall
be invested as provided in section 231.32 or in such other
manner as may be approved by the county judge of the coun
ty or adjoining county wherein the cemetery is located, or it
may be deposited with the treasurer of the municipality
nearest such cemetery, and such municipality shall pay such
association annually interest on sums so deposited of not
less than four per cent per annum. *

You ask:

"If money is tendered to a municipality under this provi
sion by a cemetery, is it mandatory for such municipality to
accept the money so tendered and pay interest at the rate of
four per cent per annum?"

It is the opinion of this department that under the pro
visions of sec. 157.11 (9) (b) it is mandatory that a muni
cipality accept money tendered to it for deposit by a ceme
tery association. While the statute merely says that the
money "may be" deposited with the municipality, in view of
the other alternative methods of investment of money by
cemetery associations fixed by statute, it must be held that a
municipality is bound to accept the moneys so tendered. You
are therefore advised that it is mandatory that a municipali
ty accept money tendered to it by a cemetery association for
deposit under sec. 157.11 (9) (b).
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Your second question reads as follows:

"Can municipalities having cemetery funds in their hands
delivered to them under the above section reinvest the money
in accordance with the provisions of section 231.32?"

Municipalities may reinvest funds in their hands delivered
to them under sec. 157.11 (9) (b) in accordance with the
provisions of sec. 231.32. The language of subsecs. (c) and
(d) of sec. 157.11 (9), which follow, obviously contemplates
investment of the money.

"(c) In municipalities, the executive and the governing
body may appoint a trustee of the gift or trust property and
require bond approved by them and which may be in
creased."

"(d) The officer in charge of the gifts shall on the first
seci^lar day in January of each year make written report to
the county judge showing in detail the amount of money and
value of property received and its disposition. The judge
shall audit the accounts and examine investments and se
curities."

Further, the following language of sec. 231.32 (1) (a) is
broad enough to include a municipality acting as a trustee.

"Every executor, guardian, or trustee, except where it is
otherwise expressly directed by the will or instrument of
trust, if any, may invest trust funds * * *."

See also XVIII Op. Atty. Gen. 387, holding these funds to
be "of the nature of trust funds."

JWR
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CTiminal Law — Suicide — Attempt to commit self mur
der is misdemeanor in Wisconsin.

August 8, 1932.

Arthur T. Thorson,

District Attorney,
Elkhom, Wisconsin.

Under date of August 2 you inquire whether attempted
self murder is a crime in Wisconsin.

This question is answered in the affirmative by an official
opinion of this department rendered to the board of con
trol on the 11th day of August 1922. XI Op. Atty. Gen. 619.
We have no reason to change the conclusion arrived at in

said opinion. Your question is, therefore, answered in the
affirmative. The penalty is prescribed in sec. 353.27 by im
prisonment in the county jail not more than one year or a
fine not exceeding two hundred fifty dollars.
JWR

School Districts — Tuition — Child residing more than
four miles from school of home high school district may be
sent to school of any other high school district in state and
home district is liable for tuition.

August 9, 1932.

T. W. Andresen,
District Attorney,

Medford, Wisconsin.

You refer to the clause of sec. 40.34, Stats., which reads
as follows:

1(4: ♦ ♦ provided further, that any child residing more
than four miles from the school of his district, may attend
the school of another district, in which case the home dis
trict shall pay the tuition of such child."
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You inquire whether a child who lives more than four

miles from the home high school may attend any high school
within the county or the state, the home district being liable
for the tuition.

In XX Op. Atty. Gen. 294 this department held that the
language in question refers to high school districts. The
amount of tuition to be paid in such cases is to be computed
as specified in sec. 40.535, and sec. 40.47 (11) Stats. The
statute does not specify that in such a case the child must at
tend an adjacent high school district or otherwise limit the
choice. It is the opinion of this department, therefore, that
in such a case the child may be sent to the school of any high
school district in the state and that the school district would
be liable for the tuition.

JWR

Elections —Reoall—VYi^er sec. 12, art. XIII, Wis. Const,
where recall petition is filed there is to be no primary elec
tion but nominations for recall election are to be made un
der party designation as nearly as may be in conformity
with sec. 5.05, Stats. Names of all candidates, including in
cumbent, are to be placed on single ballot, each under proper
party designation.

August 9, 1932.

Theodore Dammann,
Secretary of State.

You state that there has been filed with your department
under the provisions of sec. 12, art. XIII of the constitution
a petition for the recall of a state senator whose term has
yet two years to run. You state that a question has arisen
as to the proper interpretation of the words of that section
"other candidates for such office may be nominated in the
manner as is provided by law in primary elections." The
question raised is whether a primary election is required un
der the above language.
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It is the opinion of this department that the constitutional
language above quoted does not contemplate that there
should be a primary election when a recall petition is filed.
The language indicates that candidates other than the officer
against whom the recall petition is filed are to be nominated
in the manner that persons are nominated for a place on the
ticket in a primary election; that is, by filing nomination
papers in accordance with the provisions of sec. 5.05, Stats.
This interpretation is substantiated by the fact that the sec
tion of the constitution in question provides:

■* « name of the candidate against whom the
recall petition is filed shall go on the ticket unless he resigns
within ten days after the filing of the petition."

The term "primary election ticket" is used in sec. 5.05, sub-
sec. (6), par. (d), and the phrase "separate party ticket" is
used in sec. 5.05 (6) (e). The reference to the ticket in the
language of the constitution above quoted and the reference
to the nomination of other candidates above quoted indicates
that the primary election ticket was the ticket referred to.

If the language should be interpreted to mean that a pri
mary election is necessary it might result in an absurd situa
tion. The section provides that the officer's name shall be
placed on the ticket of the election. If a primary were held
and the incumbent failed to qualify as his party's nominee it
would result in two candidacies of one party at the election,
which would clearly be contrary to the plan of the primary
law.

The application of the provisions of sec. 5.05 to the special
recall election is not without difficulty. It is there provided
that nomination papers shall be signed on a party basis, the
number of signers necessary being determined by a percent
age of the vote of the party for the presidential elector re
ceiving the largest vote at the last preceding presidential
election in which said party had candidates for presidential
electors. There are also provisions for nominations in other
contingencies and for a ticket by a political organization
which is new. This statute, however, is the only guide for
the filing of nomination papers, since the legislature has not
seen fit to enact any laws to facilitate the operation of this



826 Opinions op the Attorney General

section of the constitution as to legislators. The nomination
papers should, therefore, conform as near as may be to the
form prescribed by sec. 5.05 (1), and to the other conditions
specified in sec. 5.05. They should be on a party basis and
the sufficiency of the signers should be determined by the
rules there laid down. The incumbent's name should be

placed upon the ticket of the party as a member of which he
was elected and other party tickets should be made up as for
a primary election. Since the constitution provides that the
candidate who shall receive the highest number of votes
shall be deemed elected for the remainder of the term, the
names of all of the candidates for whom nomination papers
are filed should be placed on a single- ballot, each under the
proper party designation.
JWR

School Districts — Transportation of School Children —
School board may not contract for transportation under sec.
40.34, subsec. (2), Stats., prior to annual meeting at which
question as to whether local school will be closed for ensuing
year is determined.

August 12, 1982.

John Callahan, State Superintendent,
Department of Public Instruction.

You state that a school district has from year to year for
several years closed its school by action of the school district
meeting and transported its pupils to the school in another
district.

The school district board prior to the annual meeting of
1932 entered into a contract for the transportation of the
pupils, which contract provided that if the district school
should be opened by action of the electors at the annual
meeting the contract should become null and void.
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At the district meeting it was voted to close the school for
the present school year. You inquire, under these circum
stances, whether the contract is lawful and binding upon the
district.

Subsec. (2), sec. 40.34, Stats., reads as follows:

"The board of any district which has suspended school
shall pay the tuition of all children of school age residing in
the district who attend other district schools during such
suspension, and shall provide transportation to and from
school for all children residing more than two miles from
the nearest school which they may attend, and the district
shall receive the regular state and county money and state
aid on account of such transportation; and in the event such
district shall provide such transportation for all such chil
dren residing more than one mile from the nearest school
which they may attend one hundred fifty dollars additional
state aid"

The above section has been interpreted by the supreme
court of Wisconsin to mean that in the event the district
should vote to suspend school, the duties there set forth are
to be performed by the school board. State ex rel. Van Strat-
en V. Milquet, 180 Wis. 109.
Under this interpretation, there is no duty to provide

transportation nor power to contract therefor vested in the
board of the district until after the district meeing has de
termined to close the school for the ensuing school year.
The school board, therefore, at the time the purported

contract was entered into had no authority to make the con
tract, and the same is, therefore, without legal validity, and
is not binding upon the district.
In a letter enclosed with your request it is suggested that

the furnishing of transportation is similar to and should be
governed by the same rules as apply to the hiring of teachers
by the board. The board is given specific authority to con
tract with teachers by sec. 40.19, Stats., and the power so
conferred is not specifically limited, whereas, in the case of
the special kind of transportation contemplated by sec.^
40.34, (2), the power of the board to act with respect to such
transportation does not arise until the district meeting has
by proper action determined to close the district school.
JWR
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Taxation — Ton Mile Tax — Under sec. 76.54, subsec.

(2), Stats., it is duty of public service commission to com
pute ton mile tax as soon as quarterly reports are submitted.
Tax so computed should be levied at once as of January 1,
April 1, July 1 and October 1. Public service commission
should notify state treasurer of levies as soon as made. State
treasurer should send notice of amount of tax to auto trans

portation and motor vehicle hauling companies as soon as
possible. Interest upon unpaid tax, at fifteen per cent per
annum, commences to run after thirty days subsequent to
mailing of notice by state treasurer irrespective of date of
such mailing.

August 12, 1932.

Wm. M. Dinneen, Secretary,
Public Service Commission.

You request an interpretation of that portion of sec. 76.54,
subsec. (2), Stats., which provides:

=1= * a tax * shall be levied and collected
quarterly on the first day of each January, April, July and
October * * *."

Certain persons subject to the payment of this ton mile
tax have insisted that this statute be given a literal inter
pretation and that a levy made by the public service commis
sion some time in May for the quarter year, January 1 to
March 31, was unauthorized.
A reading of this section of the law, in connection with

the other statutes pertaining to the collection of the ton mile
tax, reveals a conflict and provides an ambiguity which re
quires the application of rules of statutory construction. By
judicial rules of construction, a court may look at a law as a
whole, give words a broad or narrow construction within
their reasonable scope, supply omitted words clearly implied,
substitute the right word for one clearly wrong, and so find
the real intent of the law, even though contrary to the let
ter. State ex rel. S. St P. <& S.S.M. R. Co. v. R.R. Comm.,
137 Wis. 80, 117 N.W. 846. And especially is this true when
a literal interpretation would lead to an absurd result. Mel-
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len Lumber Co. v. Industrial Comm., 154 Wis. 114,142 N.W.
187. State v. Railway Company, 128 Wis. 449,108 N.W. 594.

It is true that by sec. 76.54, subsec. (1), a report of every
auto transportation company, as defined by sec. 194.01, and
every motor vehicle hauling company, as defined by sec.
194.16, need not be submitted to the public service commis-
mission until the 15th of the month following the end of the
quarter year period—in other words, the 15th of January,
April, July and October. Inasmuch as the tax computation is
based upon the report submitted, it is quite obvious that the
tax cannot be computed and levied by the 1st of April for
January, February and March because not all and perhaps
not any of the reports have been received by the commission
at that time. The interpretation contended for by those sub
ject to the tax would require the commission to compute the
tax for January, February and March at any time after the
reports were in and prior to July 1, and would require that
the tax be levied on July 1. It does not appear just what
meaning would be attached to the word "levied" under such
an interpretation. Sec. 76.54, subsec. (5), however, would
seem to imply that the word levied could not be synonymous
with either the computation, the notice to the state treasurer
or the notice by the state treasurer to the companies subject
to the tax. But assuming for a moment the correctness of
the literal interpretation desired, it still ignores the presence
of the word "collected." If it is obvious that the tax cannot

be computed until the reports are made, it is equally patent
that the tax cannot be both levied and collected within the

space of twenty-four hours as a literal interpretation of the
statute would require.

Moreover, other portions of the act seem to be conclusive
against the literal interpretation.

Section 76.54, subsec. (5), provides:

"The commission shall compute the resultant tax and shall
levy the same and report such levy to the state treasurer,
who shall thereupon, by registered letter, notify the person
attesting the annual report of such auto transportation com
pany, and an officer of the motor vehicle hauling company,
the amount of the levy, together with the number of ton
miles computed for each motor vehicle, trailer or semitrailer,
and the rate of taxation therefor, and such auto transporta-
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tion company or motor vehicle hauling company shall have
thirty days after the mailing of such notice within which to
pay said tax to the state treasurer."

Sec. 76.54, subsec. (7), provides:

"All taxes remaining unpaid after thirty days after the
mailing of the registered letter notifying the company as to
the tax, shall draw interest at the rate of fifteen per cent per
annum, and upon failure to pay the same the attorney-gen
eral shall proceed by action, in the name of the state, against
such company to collected the same together with interest
and the costs of the suit. * * *"

These sections indicate that the legislature desired to give
the company, subject to the tax, thirty days in which to pay
the same, after the notification was sent by the state treasur
er. If the tax is to be collected on January 1, April 1, July 1
and October 1, the thirty day provisions have no effect what
soever, and could as well have been omitted.

If the tax is due on the first of the four months just men
tioned, and the thirty days' grace are to be given, there was
no point in providing that the thirty days of grace should be
gin to run from the mailing of the notice because it would
automatically have run from January 1, April 1, July 1, and
October 1—^the days upon which it is claimed the tax is due.
This, moreover, assumes that the tax was levied, notice sent
to the state treasurer, and the notification sent by the treas
urer to every company subject to the tax, all within the space
of twenty-four hours. The absurdity of either holding is
quite obvious, particularly in the light of the rules of statu
tory construction cited above. It is not believed that the leg
islature intended to place such a premium upon the perform
ance of administrative functions in such a short space of
time, nor that the legislature intended that the earliest pos
sible day for the collection of the ton mile tax should be nine
ty days subsequent to the end of that period for which the
tax was levied.

It is our opinion, therefore, that the tax should be com
puted by the public service commission as soon as possible
after the reports are submitted, and should be levied as of
January 1, April 1, July 1 and October 1, and that the public
service commission should notify the state treasurer of these
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levies at once. It is our further opinion that the state treas
urer, in turn, should mail the notification to the companies
as expeditiously as possible and that the interest, at 15%
per annum, upon any unpaid tax begins to run from thirty
days after the state treasurer mails the registered letter of
notification to the company, regardless of when that mailing
day happens to be.
JWR

Cmrts — Executions — Exemption under sec. 272.18,
subsec. (15), Stats., cannot be claimed by two debtors on ac
count of same dependents.

August 13, 1932.

Theodore Dammann,
Secretary of State.

You state that a judgment has been filed against an em
ployee of the university and that the debtor has claimed ex
emption under the provisions of sec. 272.18, subsec. (15),
Stats., on account of being a married man with six depend
ent children under the age of sixteen. You state further that
a judgment was later filed against a daughter of this individ
ual, who is in state employ, and that the daughter has also
filed affidavit claiming exemption under said statute on ac
count of having a family with five children under the age of
sixteen dependent upon her, the family being the same as
that concerning which the university employee claims ex
emption. You inquire whether two debtors can claim ex
emption on account of the same family.
The answer is in the negative. Clearly, if the family is de

pendent on one of these parties it is not dependent upon the
other. The statute clearly does not contemplate that an ex
emption should be permitted to two different debtors on ac
count of the same dependents.
SB
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Automobiles — Law of Road — Foreign Owned Automo
biles — Vehicles leased for use by company in transporting
its own property but which are not used for transporting
persons or property of others for compensation as private or
common carriers are not included within proviso of sec.
85.05, subsec. (2), par. (b), Stats., which limits power of
secretary of state to enter into reciprocal agreements.

August 13, 1932.

Theodore Dammann,
Secretary of State.

You state the following facts:

"The Ajax Transfer Company of Minneapolis has leased
certain of its trucks, constructed in accordance with the
terms of a contract between the Transfer Company and Ar
mour & Company, to Armour & Company for the express
purpose of transporting fresh meats and other packing
house products. These trucks, operating out of St. Paul,
come into Wisconsin on occasional trips to deliver the above
mentioned products to Wisconsin customers of Armour &
Company and the only license plates displayed by the vehi
cles are those issued by the state of Minnesota."

The pertinent paragraph of the lease referred to reads as
follows:

"It is further understood and agreed by and between the
parties hereto that party of the first part will construct
equipment in accordance with specifications of the party of
the second part of such design as to maintain temperatures
sufficiently low for the protection of fresh meats and that
this equipment shall be leased to party of the second part
and used exclusively in their delivery service. Said equip
ment to carry advertising of party of the second part of such
design as agreed upon."

Your inquiry is whether these vehicles are subject to Wis
consin registration under the provisions of sec. 85.05, subsec.
(2), Stats. It is assumed in answering this question that
your inquiry extends to the proviso of par. (b) of that sec
tion, which reads as follows:
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tjje secretary of state shall have no author

ity to enter into such reciprocal agreements covering motor
vehicles, trailers or semitrailers engaged in commercial
transportation over regular routes or between fixed termini,
or those operating for direct or indirect hire."

This language was construed by the supreme court in In
terstate Truckirig Co. v. Dammann, 241 N.W. 625, to mean:

"* * * The first class consists of those vehicles which
are engaged regularly over regular routes, or between fixed
termini, or make more than one trip during a year into Wis
consin for direct or indirect hire. As to all within that class,
there is no exemption whatsoever. That class was evidently
intended to embrace such vehicles as are operated by those
who are primarily engaged in the business of transporting
persons or the property of others for compensation as pri
vate or common carriers. * * *" (P. 627.)

The fact that the equipment used by Armour & Company
is leased from the Ajax Transfer Company does not make its
status any different than if it were wholly owned by Armour
& Company, in so far as the vehicles are not engaged in the
business of transporting property of others for compensa
tion as private or common carriers and they do not therefore
fall within the exception of sec. 85.05 (2) (b) above quoted,
SB
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Corporations — Interstate Commerce — Corporation hav
ing no office in state and selling correspondence courses by
mail through one or more representatives, on commission
basis, is not required to obtain license to do business in Wis
consin.

August 13, 1932.

Theodore Dammann,

Secretary of State.

You ask to be advised as to whether it is necessary that a
foreign corporation obtain a license to do business in the

state of Wisconsin under the method of conducting business
as herein stated.

You then state:

"A correspondence school (foreign corporation) selling
courses of training by mail to students in Wisconsin, the
corporation having no office in this state and selling such
training by employing one or more representatives on a com
mission basis who act merely as agents for securing new
students."

In International Textbook Co. v. Peterson, 133 Wis. 302,
it was held that a foreign corporation conducting the busi
ness of an international correspondence school with citizens
of Wisconsin and having agents in this state is not doing
business in interstate commerce and violates sec. 1770&,

Stats. 1898, as amended by later statutes. In that case, how
ever, it was said that the final interpreter of the law on this
subject is the supreme court of the United States and that
the question involved in this case was taken up by our court
with some diffidence.

Since the decision of our court the question has definitely
been passed upon by the supreme court of the United States
in the case of International Textbook Co. v. Pigg, 217 U. S.
91. It was there held that a foreign corporation engaged in
teaching by correspondence and which continuously has an
agent in a state securing scholars and receiving and for
warding the money obtained from them is doing business in
the state under the statutes of Kansas, but that the transac-
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tion was interstate commerce and cannot be obstructed or
unnecessarily encumbered by state legislation. It was held
that a state statute which makes it a condition precedent
to a foreign corporation engaging in a legitimate branch of
interstate commerce to obtain what practically amounts to
a license to transact such business is a burden and restriction
upon interstate commerce and as such is unconstitutional un
der the commerce clause of the federal constitution, and so
held as to a foreign corporation carrying on a business of
teaching persons in that state by correspondence conducted
from the state in which it is organized. Under this decision
of the supreme court pf the United States, we are con
strained to hold that the business conducted by a correspon
dence school (a foreign corporation) as described above, re
quires no license to do such business in the state of Wiscon
sin.

See also XIII Op. Atty. Gen. 509.
JEM

Elections — Opening and Closing of Polls — Town board
may extend period during which polls are to be open at pri
mary eleection but may not contract such period. No peti
tion is required.

August 16, 1932.

Sidney J. Hanson,
District Attorney,

Richland Center, Wisconsin.

You inquire whether a town board may shorten the hours
during which the polls are to be opened at the primary elec
tion in September from 8 P. M. to 5:30 P. M. You further
inquire whether, if the town board has such authority, a pe
tition from the voters is a necessary precedent to such ac
tion by the town board.
Under the provisions of sec. 6.35, subsec. (3), Stats., the

hours during which the polls shall be open in towns in the
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September primary is specified as from 9 A. M. to 8 P. M.,
unless changed as provided in subsec. (2).

Subsec. (2) provides that the town board may extend the
time during which said polls shall remain open to an hour
not earlier than six o'clock in the morning nor later than
eight o'clock in the evening. Since the provisions of subsec.
(3) require that polls in towns shall be opened at 9 o'clock in
the morning and closed at 8 o'clock in the evening, unless so
changed, it is apparent that the only point at which the
period may be extended is between 6 A. M. and 9 A. M. The
power given is to extend but not to contract. Your first ques
tion is, therefore, answered in the negative. In the event
that a town board should determine to extend the period
during which the polls are to be open, no petition is neces
sary. The provisions which required such a petition were re
pealed by ch. 510, Laws 1927 and ch. 262, Laws 1929.
SB

Taxation — Athletic Commission — Tax imposed by sec.
169.01, subsec. (8), Stats., is upon total gross receipts. No
tax is imposed upon tickets given away. Athletic club cannot
escape tax by charging additional amount for each ticket.

August 19,1932.

Athletic Commission,

Milwaukee, Wisconsin.

You inquire whether the state athletic commission may
impose the five per cent tax on complimentary tickets issued
by clubs conducting matches where no money consideration
is involved. You further inquire whether it is permissible
for such a club to add the five per cent tax on all tickets is
sued by it and collect the same from the purchaser.
The answer to both your questions is in the negative. The

tax imposed by sec. 169.01, subsec. (8), Stats., is a tax of
five per cent on the gross receipts from the sale of tickets of
attendance. It is only when money is paid for a ticket that
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there are receipts upon which the tax is to be computed.
Since the total gross receipts is the basis of the tax the club
could not avoid the tax by charging an additional amount
for each ticket, since it would be required to pay the tax on
the additional amount collected which would form a part of
the total gross receipts upon which the tax must be paid.
SB

School Districts — Detachment of Territory — Town
board may not detach portion of school district within its
borders and attach same to joint school district without con
currence of municipal boards of municipalities in which
joint district lies.

August 19, 1932.

John Callahan, State Superintendent.
Department of Public Instruction.

You submit a copy of the various papers in connection
with the attempted alteration of a school district and inquire
whether the procedure followed was lawful.

It appears that a school district located wholly within
town "A" was altered by order of the town board, a portion
thereof being detached and by such order attached to a joint
school district, no part of which was in town "A." Town
"B" in which a portion of the joint school district is located
objects to the validity of this procedure claiming that the de
tached territory cannot be attached to the joint school dis
trict, a part of which is in town "B," without proper action
of the town board of town "B" in accordance with the pro
visions of sec. 40.30, Stats.

Subsec. (3), sec. 40.30 provides as follows:

"When the territory to be affected by proposed order lies
in more than one municipality, the municipal boards shall
act jointly, and the concurrence of a majority of each board
shall be necessary to a valid order."
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The territory to be affected by the proposed order includes
not only the area actually detached from one school district
and attached to the other, but also the area contained in both
school districts. The territory of the school district in town
"A" is affected by the detachment of the territory and the
consequent necessity of adjusting the assets and liabilities
with the district to which the detached territory is attached
by the order. The joint school district located in part in
town "B," and to which the detached area is to be attached,
is affected in a similar manner. The adjustment between
school districts caused by such an alteration of their bound
aries has a direct effect upon the taxation and liabilities of
the entire territory of each district.

It is the opinion of this department that under the facts
stated the order of town "A" is invalid unless concurred in
by each municipal board of the various municipalities in
which the joint school district now lies.
SB

Indigent, Insane, etc. — Legal Settlement — Person who
has no legal settlement in town, village or city is charge up
on county in which he is living, under sec. 49.04, Stats.

August 19, 1932.

Giles V. Megan,

District Attorney,

Oconto, Wisconsin.

You state the following facts:

"For a number of years prior to March 1,1929, Mr. L. re
sided with his family and had his legal settlement in the city
of Seymour, Outagamie county.
"On March 1,1929, he moved with his family to the town

of Maine, Outagamie county, where he continued to reside
until September 1, 1929.
"On September 1, 1929, Mr. L. moved with his family to

the town of Underhill, Oconto county, where they continued
to reside on a farm until October 1,1931.
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1» 1980, Mr. L. and his family became destitute.
Their real and personal property were so encumbered that
no credit would be extended thereon. On that date the town

1  furnished them with $35.00 worth of food,clothing and necessaries. From November 1,1930, to July 1,
1931, they received regular monthly assistance from the
to^ of Underbill. On October 1, 1931, they moved to the
city of Oconto, Oconto county, where they have been public
charges to date and the county of Oconto charged with their
support."

Your question is whether, under the facts above stated,
Mr. L. has a legal settlement in Outagamie county, so that
said county could be charged with the support of him and his
family.
The answer is in the negative. A legal settlement is in a

town, village or city rather than in a county. Superintend
ents of Poor of Dane County v. Superintendents of Poor of
Sauk County, 38 Wis. 499.
Mr. L., having lost his legal settlement in the city of Sey

mour by continued voluntary absence therefrom for more
than one year and not having gained a legal settlement in
any other town, village or city, is a transient, or local pauper
within the meaning of sec. 49.04, Stats., and is a charge upon
the county in which he is living under the provisions of that
section.

SB
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School Districts — Transportation of School Children —
Subsec. (1), sec. 40.34, Stats., to effect that any child resid
ing more than four miles from school of his district may at
tend school of another district, in which case home district
shall pay tuition of such child, applies to union free high
school district and is statute having permissive significance.
It is not in conflict with subsec. (3), sec. 40.47, which has
mandatory significance and applies to students who do not
live in high school district.

August 22, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

Under date of August 12 you refer us to an official opinion
rendered May 19,1931, XX Op. Atty. Gen. 294, which opin
ion holds that that clause of subsec. (1), sec. 40.34, Stats.,
to the effect that any child residing more than four miles
from the school of his district may attend a school of anoth
er district, in which case the home district shall pay the tui
tion of such child, applies to union free high school districts.
You direct our attention to sec. 40.47, subsec. (3), which
reads thus:

"The board shall admit to the high school, when facilities
will warrant, any person of school age who resides in the
state, but not within any high school district, and who shall
have complied with the entrance requirements of subsection
(2). Nonresidents so admitted shall be entitled to the same
privileges and be subject to the same rules and regulations
as resident pupils."

The question you say arises whether there is a contradic
tion between the two sections referred to.

Said former opinion was predicated upon the provisions of
subsec. (1), sec. 40.34, Stats., and particularly upon the
amendment thereto by ch. 517, Laws 1929, which inserted
the following proviso:

"Provided further, that any child residing more than four
miles from the school of his district may attend the school
of another district, in which case the home district shall pay
the tuition of such child."
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The section clearly included districts of union free high
schools and it was held that this provision of the law con
tained in the proviso also applied to the districts of union
free high schools. After a careful reconsideration of this
question, we believe that the said opinion of May 19 is the
correct interpretation of the statute. We believe there is not
necessarily a contradiction between the two statutes.
The provisions of sec. 40.47, subsec. (3), are mandatory

and compel a high school board to admit pupils from any
part of the state who do not live within a high school dis
trict, when facilities warrant it. The provisions of sec.
40.34, subsec. (1), have not a mandatory significance com
pelling the high school board to accept students, but make it
possible for them to do so. This statute has a permissive sig
nificance. If the student lives more than four miles from the

high school and prefers to go to a neighboring high school,
such neighboring high school may permit him to attend,
and, if he attends, then it follows that the district from
which the student is admitted must pay for his tuition. Said
proviso does not apply to high schools except union high
schools.

We see no reasons, therefore, for changing our former
conclusion.

JEM
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Public Officers — Sheriff — It is sufficient compliance
with requirements of sec. 59.14, subsec. (1), Stats., for sher
iff to have his undersheriff reside at county seat and keep
open sheriff's office provided there.

August 23, 1982.

G. L. Broadfoot,

District Attorney,
Mondovi, Wisconsin.

You inquire "whether a sheriff must himself keep his
office at the county seat or if it is a sufficient compliance with
the statute if he has an undersheriff reside there and keep
the office open, the sheriff himself continuing his business at
another town."

Sec. 59.14 subsec., (1), Stats., provides:

"Every sheriff, clerk of the circuit court, register of deeds,
county treasurer, register of probate and county clerk shall
keep his office at the county seat in the offices provided by
the county or by special provision of law; or if there be none
such, then at such place as the county board directs. The
county board may also require any elective or appointive
county official to keep his office at the county seat in an office
to be provided by the county. All such "officers shall keep
such offices open during the usual business hours each day,
Sundays and legal holidays excepted, and except that the
county board of each county may permit said officers to close
their offices on Saturday afternoon for such time as the coun
ty board may direct, and with proper care shall open to the
examination of any person all books and papers required to
be kept in his office and permit any person so examining to
take notes and copies of such books, records or papers or
minutes therefrom."

The second sentence of this subsection was added by ch.
86, laws of 1929. The language of this sentence is almost
identical with that of the first sentence of the subsection in

respect to the keeping of offices, differing with it in that
some offices are required to be kept at the county seat by the
statute itself, while others are so required at the discretion
of the county board. In XVIII Op. Atty. Gen. 539, 541, it
was said:
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"It will be noticed that eh. 86, Laws 1929, does not ab
solutely require the county superintendent to keep his office
at the county seat but he must do that only when required by
the county board. If the county board requires it then he
shall keep such office open during the usual business hours
specified; but it does not say that he must be in said office
himself or keep it open himself. If he can make arrange
ments for keeping it open so that the public may have access
to the books and records of the office that would seem to sat
isfy the requirements of the statutes. * *

In the absence of peculiar circumstances, the interpreta
tion given language used in the statute should be controlling
in respect to the interpretation to be given almost identical
language used in another part of the same statute. It is our
opinion, therefore, that a sheriff sufficiently complies with
the requirements of sec. 59.14, subsec. (1), who has his un-
dersheriff reside at the county seat and keep open the sher
iff's office provided and during the hours prescribed by the
statute. ^
JWR

Appropriations and Expenditures — State Aid — School
Districts Teachers' Training Courses — Any unexpended
balance of fund appropriated under sec. 20.27, subsec. (4),
Stats., reverted to general fund at end of year beginning
July 1, 1931, and is not available at present time to pay to
school district amount which such district might have been
entitled to receive in 1931.

August 23, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

Your letter states that the Black River Falls school dis

trict maintains a teacher training department in its high
school according to sec. 40.45, Wis. Stats., and is therefore
entitled to state aid under sec. 20.27, subsec. (4), Stats. The
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district was not included in the 1931 apportionment on ac
count of the late filing of their report on the training depart
ment. In the recent apportionment you included the amount
Black River Falls might have been entitled to in 1931, and a
question has been raised as to the legality of now paying the
district the money which was not paid last year.

Sec. 40.45 authorizes, in certain counties and schools, the
establishment of teachers' training departments subject to
the approval of the state superintendent.

Sec. 20.27, subsec. (4), provides:

"There is appropriated from the general fund, payable up
on certification of the state superintendent:

He H:

"(4) Annually, on July 1, for state aid to free high
schools or public schools whose course of study is equivalent
to that of a free high school, for a teachers' training course
maintained, pursuant to section 40.45, for a period of not
less than nine months ,during the school year in a manner
satisfactory to the state superintendent, an amount equal to
the sum expended for the wages of the fully approved and
qualified teachers employed in such teachers' training course,
not to exceed an aggregate total to all high schools of twen
ty-five thousand dollars."

Sec. 20.77, Stats., announces certain rules for the con
struction of appropriation statutes. Subsecs. (1) and (2)
provide:

"(1) Appropriations in the following language, or sub
stantially similar language, shall be construed to be annual
continuing appropriations, and balances shall be available as
provided in subsection (8):
"There is annually appropriated, beginning (day of month

and year) .. . dollars, payable from any moneys in the . . .
fund not otherwise appropriated, for (department) for
(purpose or object).
"There is annually appropriated ... dollars, payable from

any moneys in the ... fund not otherwise appropriated, for
(department, purpose or object).
"There is annually appropriated, such sums as may be

necessary, from the state treasury, for (department, pur
pose or object)."

" (2) Appropriations in the following language or in sub
stantially similar language, shall be construed to be noncon-
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tinuing, lapsable appropriations and balances unexpended
at the close of the appropriation period or interval shall re
vert to the fund from which appropriated:
"There is appropriated for the fiscal year ... ,the sum of

.  . . dollars, payable from any moneys in the . . . fund not
otherwise appropriated, for (department) for (purpose or
object)

It will be seen that the material distinction between the
two forms of appropriations is that one is "annual" and the
other for the "fiscal year." Inasmuch of sec. 20.27, subsec.
(4), provides that the amount therein stated is "annually"
appropriated, the appropriation must be held to come with
in the language of sec. 20.77, subsec. (1), and be available
as stated in subsec. (8), which reads as follows:

"All appropriations or balances of appropriations remain
ing unexpended and unincumbered at the end of the fiscal
year for which they are made, shall revert to the fund from
which appropriated, but this shall not apply to revolving ap
propriations, except revolving appropriations which are
added to and included with appropriations for operation,
nor to highway appropriations, appropriations from the con
servation fund, appropriations of money received from the
federal government, or appropriations for the purchase of
land and for permanent property and improvements, nor
shall it affect subsection (lOab) of section 20.17 or section
20.52. Appropriations for the purchase of land and for
permanent property and improvements shall continue to be
available until the attainment of the object or the comple
tion of the work for which such appropriations were made,
and except as otherwise provided by law all balances re
maining shall revert to the fund from which appropriated."

The appropriation in sec. 20.27, subsec. (4), thus reverts
to the fund from which appropriated unless it can be held to
be a "revolving fund."
In XXI Op. Atty. Gen. 230, 284, it was said:

i<$ « * been the interpretation of the budget di

rector, however, that where all the receipts of a certain de
partment are appropriated to that department for the per
formance of certain functions from the performance of
which, in the main, at least, such receipts are obtained, this
is a revolving appropriation, as that term is used in sec.
20.77, even though not expressly so specified. * * *"
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No receipts to the fund are obtained in the administration
of the teachers' training law which could furnish an excuse
for calling this a "revolving fund." Thus, any unexpended
balance of the appropriation made by sec. 20.27, subsec. (4),
on July 1, 1931, reverted to the general fund a year from
that date and is not at present available as a fund from
which the state treasurer may now pay to the Black River
Falls school district the share to which that district would
hve been entitled if it had submitted a proper report on time.
JWR

Charitable and Penal Institutions — Wisconsin General
Hospital — Commitment to Wisconsin general hospital can
be made only by county judge of county in which applicant
has legal settlement.
County cannot be held liable for hospital expense incurred

at Wisconsin general hospital where commitment was be
yond authority of county judge.

August 23, 1932.

Harold W. Hartwig,
District Attorney,

Watertown, Wisconsin.

It appears that a man located in the county jail of Jeffer
son county but who had a legal settlement in Dane county
was in need of hospital care and was sent to the Wisconsin
state general hospital. The question has now arisen as to
whether Jefferson county or Dane county is liable for the
hospital expenses which have been incurred.
Commitments to the Wisconsin state general hospital are

made by county judges. Ch. 142 of the Wisconsin statutes
provides the only authority under which a county judge may
commit a peuson to the Wisconsin state general hospital for
medical care. By sec. 142.02, Stats., the application of any
person who wishes to be committed to this hospital must be
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filed "with the county judge of the county wherein such af
flicted person has a legal settlement."
In XVI Op. Atty Gen. 618, this department held that a

person may be certified as a patient to the Wisconsin general
hospital only by the county judge of the county in which he
has a legal settlement. That opinion is hereby adhered to.
Inasmuch as the commitment was not made by the county
judge of Dane county, in which the individual had a legal
settlement, Dane county cannot be held liable for the ex
penses.

There is no authority outside of ch. 142 under whicli a
county judge could commit a person to the Wisconsin state
general hospital and make the county liable for any portion
of the expense. As the commitment in this case was beyond
the jurisdiction of the county judge of Jefferson county, it
is our opinion that Jefferson county cannot be held liable
for this expense either.
JWR

Elections — Nomination — New party may obtain new
party ticket only in manner provided in sec. 5.05, subsec.
(6), par. (e). Stats.
Where there is no party ticket nomination papers filed for

candidate of party in question do not entitled candidate to
place on ballot.

August 23i 1932.

Chas M. Pors,
District Attorney,

Marshfield, Wisconsin.

Your letter is quoted, as follows:

"One of the candidates in the primary election for the
office of county clerk of Wood county has made out his nomi
nation papers as follows: T, the undersigned, a qualified
elector of the town of county of Wood and
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state of Wisconsin and a member of the non-partisan party
hereby nominate of the town of Grand Rapids
in the county of Wood as a candidate for the office of county
clerk/ All of the nomination papers he has filed from each
precinct are to the same effect, that is, 'a member of the non-
partisan party/
"There is no non-partisan party that the writer knows of

and I am now writing for your opinion as to whether the
present county clerk should print the name of the person so
filing, on the ballot and if so in what manner."

Sec. 5.05, subsec. (6), par (e). Stats., provides the man
ner in which a political party which did not exist in the dis
trict at the time of the last presidential election may secure
a party ticket at the primary election. If no petition such as
is there required has been filed requesting a party ticket for
the non-partisan party, that party has no right to a party
ticket. The mere filing of nomination papers with signers in
a sufficient number to nominate had the petition been filed
for a party ticket, does not entitle the organization to a par
ty ticket.
There being no such party ticket, the county clerk should

ignore the filing of the papers in question, and the names
should not be placed on the ticket of any other party.
SB
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Elections — Nominations — Where person signs nomina
tion papers for two candidates for same office at different
times later signature should be stricken as invalid.

Nomination papers may be circulated for different candi
dates for same office by same person if before circulating
second set of papers he has changed his mind and intends to
support candidate named in such papers.
One who has signed nomination papers for one candidate

may later circulate nomination papers for another candidate
for same office if he has changed his mind and then intends
to support that candidate.

August 23, 1982.

A. L. Quilling,
District Attorney,

Menomonie, Wisconsin.

You submit the following questions:

"(1) A person si^s nomination papers for 'A' and at a
later date signs nomination papers for 'B,' another candidate
for the same office. Must the signer's name be stricken from
both nomination papers, or only from the one signed at a
later date?
"(2) A person circulates nomination papers for 'A' and

at a later date circulates nomination papers for *B,' another
candidate for the same office. Must both nomination papers
be stricken or only the one circulated at a later date?
"(8) A person signs nomination papers for 'A' and at a

later date circulates nomination papers for 'B,' another can
didate for the same office. Must the latter paper be strick
en?"

Answering question (1), your attention is directed to
sec. 5.05, subsec. (8), Stats., which provides that each signer
of a nomination paper shall sign but one such paper for the
same office. The first paper signed was lawfully signed, and
the signature thereon is valid. When, however, the same
person signed the nomination papers of another candidate
for the same office, he violated the provisions of the section
above cited, and his signature thereon should be stricken.
Answering question (2), there appears to be no specific

prohibition against the circulation of nomination papers by
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the same individual for two candidates for the same office. It
is true that a person who circulates the papers must make
an affidavit under the provisions of sec. 5.05 (5) (b), Stats.,
to the effect that he intends to support the candidate named
in the papers circulated. Such a person, however, has the
right to change his mind on a political question, and with
respect to the qualifications of a candidate. If he has so
changed his mind, there appears to be no statutory inhibi
tion of his circulating nomination papers for another candi
date whom he then intends to support. Both nomination
papers so circulated would, therefore, be valid.
The same reasoning would apply to your third question.
At the time the nomination papers for "A" were signed,

the person may have intended to support "A." If he has
changed his mind at a later date, and then intends to support
another candidate, he may circulate papers for that other

candidate, and, in such a case, the paper so circulated would
not be invalid because he had previously signed the nomina
tion papers of some other candidate.
SB

Elections — Nominations — Qualified elector of precinct
may circulate nomination papers in various precincts in
county and make affidavit required by statute although he is
not resident of precinct in which nomination papers are cir
culated and signed.

August 24, 1932.

Sidney J. Hanson,

District Attorney,

Richland Center, Wisconsin.

In your recent communication you state that nomination
papers have been filed with the county clerk of your county
where one individual circulated these papers for one candi
date in seventeen different precincts. Each of the papers



Opinions op the Attorney General 851

contained the names of qualified electors for the particular
precinct where they were circulated, but the signing of the
affidavit prescribed by this section was done by the same
individual who circulated all of them.
You state that the statute does not prescribe whether the

circulation is limited to an elector in that particular pre
cinct or whether the fact that the person circulating them
was a qualified elector of the county is sufficient.
In answer to this inquiry, will say that there is no pro

vision of the law, as you state, requiring that the person cir
culating the nomination papers be a qualified elector of the
particular precinct. It is sufficient if he is a qualified elector
of the precinct in which the nomination papers are circulat
ed. Such person is authorized to make the affidavit provided
he is able to make an affidavit to the facts required by these
statutes.

JEM
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Elections — Nominations — Resident of one precinct may
certify as to signers in several precincts, provided he knows
facts certified to.

Date must be placed after each signature on nomination
papers for county ofl&cers if signature is to be counted.

Street and number need not be given after each name on
village papers.

Woman may sign her name as either Mrs. John Doe or
Mrs. Mary Doe.

Elector himself may sign his name and give residence
and date. As general rule others cannot do that for him.
Post office is not required to be given in connection with

signature under sec. 5.05, Stats.

County clerk is not required to file nomination papers
that are defective but should do so in order to protect him
self. Name of no person should be placed upon ballot who
has not sufficient signatures in connection with which resi
dence is given and also date of signature. Day of month,
month and year should be given.

Clerk is criminally liable under sec. 348.28 if he fails to
examine nomination papers filed with him and places name
of person on official ballot who was not entitled to have his
name so placed by reason of his having failed to file nomina
tion papers containing sufficient number of countable names.

August 24, 1932.

Albert G. Hawley,
District Attorney,

Darlington, Wisconsin.

You state in your letter of August 19 that the question has
arisen whether a Mr. X, a candidate on the democratic ticket
for the office of coroner of Lafayette county, has filed a suf
ficient number of countable names to authorize the clerk to
place his name on the ballot at the coming primary. In ref
erence to this matter you have submitted a number of ques
tions, which we will answer in their regular order.

1. "Can a resident of one precinct certify as to signers in
several precincts providing he knows the facts certified to?"
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This question must be answered in the affirmative. There
is no provision in the statute which requires that the person
who certifies to the facts be ai resident of the same pre
cinct as those who have signed the nomination papers. If he
knows the facts that those who signed are electors in the
district and the place of residence and also knows the date on
which they signed he may certify to that effect, although he
is of a different precinct than the signers of the papers.

2. "Must the date be placed after each signature if that
signature is to be counted?"

This question must be answered in the affirmative. Sec.
5.05, subsec. (3), Stats., provides:

"Each signer of a nomination paper shall sign but one
such paper for the same office, and shall declare that he in
tends to support the candidate named therein; he shall add
his residence, with the street and number, if any, and the
date of signing."

The address is not required. The residence must be given
with street and number in cities, but by naming the villages
and towns when the residence is in a village or town. The
time of signing should give the month, the year, and the day
of the month. Any one of these should be added by the sign
er. Ditto marks are sufficient. See State ex rel. Dithmar v.

Bunnell, 131 Wis. 198, XI Op. Atty. Gen. 796. If added by
another the signer should adopt it.

Concerning the duty of the county clerk in reference to
filing nomination papers and placing names on the official
ballot, you have submitted the following questions:

" (a) Is it the duty of the county clerk to receive and file
nomination papers which do not contain a sufficient number
of names which comply with your answers to the foregoing
questions or is it the duty of the county clerk to examine all
papers presented and reject such as do not comply there
with?

"(b) Is it the duty of the county clerk to examine the
papers filed and decide, according to your answers to the
foregoing questions, whether or not there is a sufficient num
ber of countable signers and either place or refuse to place
the name on the official ballot according to his decision?"
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In VI Op. Atty. Gen. 156 it was held that where a county
clerk has received and filed nomination papers even though
the affidavit appended thereto is of questionable validity he
should not leave the name of the person so nominated off the
ballot. While I do not find an express provision in the
statute requiring the clerk to file nomination papers if they
have not complied with the statutes in all respects, still in
order to protect the clerk in his decision in ruling that the
papers are insufficient under the call of the statute, it is well
for him to file such papers to preserve the proof upon which
he bases his decision. If the statutory requirements have
not been complied with and there is not a sufficient number
of names in the nomination papers it is the duty of the clerk
to refuse to place the name of the candidate on the ballot.

"(c) If your answer to (b) is in the affirmative must he
take into consideration not only the fact of the number of
names signed, but must he also consider whether or not a
name which is signed is followed by the name of the town,
city or village of residence, the post office address, the rural
route number, the street and number, and the month of sign
ing, the date of the month of signing and the year of sign
ing? If any of the above things can be omitted and the name
still be counted, which of them may be omitted?"

See also Op. Atty. Gen. for 1910, 285, XI Op. Atty, Gen.
796, IV Op. Atty. Gen. 232.

3. "Must the street and number be after each name on
village papers where the post-office address does not com
monly include street and number but simply the post office?"

Villages, as a general rule, have no street names and num
bers on the houses. I am of the opinion that the name of the
street and the number are not necessary to be inserted in
villages.

4. "Can a lady sign her name as Mrs. John Doe or must it
be Mrs. Mary Doe?"

It is optional with a married woman to sign her name by
prefixing "Mrs." before her husband's name, as "Mrs. John
Doe" or before her real name, as "Mrs. Mary Doe." We be-
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lieve that this is optional with her and that she may sign her
name either way.

5. "Must the precinct name be entered after each name to
be counted, or is it sufficient if the name of the town, cify or
village be entered, and must this be entered by the signer
himself or can some other person enter it who knows the
facts of his own knowledge?"

I see no need of inserting the name of the precinct. The
language of the statute reads:

"He shall add his residence, with the street and number,
if any, and the date of signing."

The name of the ward or precinct is not necessary to be add
ed, but he is required to give his street and number in cities.
This the statute says he must give himself.

6. "When the post office is entered must the rural route
name and number be added to the post-office address?"

There is no requirement in sec. 5.05 to give the post-office
address. The residence is all that is required. Rural route
name and number are not required.

7. "Which of the following, if any, must be written by the
signer himself as distinguished from some other person who
knows the facts of his own knowledge—: P. 0. address,
rural route number, name of town, city or village, month of
signing, date of month of signing, year of signing, and are
ditto marks sufficient in either case?"

The post-office address and the rural route number and
the street and number in villages are not required to be giv
en on the nomination papers. All other requirements are
necessary. The date of signing should have the day, month
and year. State ex rel. Baxter v. Beckley, 192 Wis. 367, 212
N. W. 792.

"(d) Is the clerk criminally liable under sec. 348.28 of
the Wisconsin statutes or under any other section of said
statutes in the event he should fail to examine nomination
papers filed with him, and place a person's name on the offi
cial ballot who was not entitled to have his name so placed
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by reason of his having failed to file nomination papers con
taining a sufficient number of countable names according to
your answers to the foregoing questions?"

This question must be answered in the affirmative. If the
officer does anything in his official capacity not authorized or
required by law he may be prosecuted under sec. 348.28. You
will note that there is no minimum penalty provided in said
section of the statute. This is for the purpose of giving the
trial court the power to give a small or a nominal fine in
cases where the offense is not of a very grave nature. State
V. Cleveland, 161 Wis. 457. It being a criminal statute strict
ly construed against the state, no conviction could be sus
tained if there was an excuse or justification for the act of
the county clerk, such as doubt as to the clear meaning of
the statute, when applied to the existing facts.
JEM

Indigent, Insane, etc. — Prisons — Prisoners — One who
has committed offense, is thereupon found insane and is com
mitted to central state hospital for insane, may not be re
moved therefrom by board of control to Wisconsin memorial
hospital. Such transfer can be made only by court having
jurisdiction of prisoner's case.

August 25, 1932.

Board op Control.

You state that application has been presented to the board
for the transfer of patient "A" from the central state hospi
tal for the insane to the Wisconsin memorial hospital, it be
ing assumed that the patient is probably acceptable under
the state or federal regulations with respect to the admission
of a patient to the Wisconsin memorial hospital. You ask to
be advised if this transfer may be legally authorized by the
board. You do not state in your communication in what
manner "A" was committed to the central state hospital.
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Upon inquiry I find that he had committed a crime and was
adjudged criminally insane and thereupon committed to the
central state hospital for the insane.
You will note that under sec. 357.11 and sec. 357.13, Stats.,

a person may be committed under such circumstances as we
have here to the central state hospital for the insane or to
an institution designated by the state board of control. The
state board of control not having designated any other insti
tution, he was sentenced to the central state hospital for the
insane.

Sec. 357.13, subsec. (4), provides:

u* 4c * no such person shall be removed or dis
charged from said hospital or home except upon the order
of the court having jurisdiction over such person for trial,
sentence or commitment."

You will also note that under sec. 51.22, when a prisoner is
transferred from one of the prisons or industrial homes or a
county jail to the central state hospital for the insane by the
state board of control, acting as a commission in lunacy, it
is provided that when such prisoner recovers his reason be
fore the expiration of his sentence, he shall, by order of the
board be returned to the prison from which he was taken. I
find no provision in the law which would authorize the board
under the facts stated above to authorize the transfer of "A"
to the Wisconsin memorial hospital. This can only be done
upon the order of the court having jurisdiction over such
person for trial, sentence or commitment. Sec. 357.13 (4),
Stats.

JEM
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Elections — Loans from Trust Funds — Municipal Cor
porations — Municipal Borrowing — Election authorizing
issue of bonds is not sufficient to authorize application for
loan for same purpose from state trust funds.

August 26, 1932.

Commissioners op Public Lands.

Attention Mr. Bakken, Assistant Clerk.

The electors of the village of Hartland have, in a special
election, authorized the village board to issue bonds for the
purpose of establishing a sewage disposal plant, a water
works plant, and water mains, sewers and drains. The three
resolutions which were approved by the electors provide
specifically for the kind and character of the bonds, interest
to be paid thereon, and the time of maturity. The village
board is now of the opinoin that it would be advantageous to
the village for a loan to be obtained from the commissioners
of public lands in lieu of the issue of bonds so authorized.
The question is presented whether the bond election is suffi
cient to authorize the village board to make an application
for a loan from your department.

Subsec. (4), sec. 25.05, Stats., reads as follows:

^  "Whenever any municipality is not empowered by law to
incur indebtedness for a particular purpose without first
submitting the question to its electors, the application for a
loan for that purpose must be approved and authorized by a
majority vote of such electors at a special election called, no
ticed and held in the manner provided for other special elec
tions. The notice of such election shall state the amount of
the proposed loan and the purpose for which it will be used;
but this subsection shall not apply to loans made by boards
of education applying as provided in subsection (2)."

The language of this section on its face requires that an
election be held for the purpose of approving and authoriz
ing an application to the commissioners of public lands for
a loan.

Since no such application was contemplated at the time
the bond election was held, and since the interest rate, the
maturity of principal payments or bonds, and the amount
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of interest to be paid under a loan from your department
would materially differ from the conditions which would ex
ist if the bond issue is gone through with, it is the opinion
of this department that the bond referendum is not sufficient
compliance with the statute, and that if a loan is to be made
a new election for the approval thereof must be held.
In submitting the question at such new election, it would

be desirable that the question be so framed as to make it
clear to the voters that the proposed loan is in substitution
for the authorized bond issue, and that if the loan is ap
proved and granted by your department, the bonds are not
to be issued.

SB

Automobiles — Law of Road — Motor Vehicle Licenses
— Where trucks are at all times under control of and oper
ated by municipality, it is not proper for secretary of state
to raise question as to whether same are used in public serv
ice within meaning of sec. 85.01, subsec. (4), par. (g), Stats.

August 27,1932.

Theodore Dammann,
Secretary of State.

You state that a town which owns trucks and operates
the same in connection with highway work and other town
business has made a practice of furnishing sand, gravel,
stone and other road materials which it had in stock to citi
zens of the town upon their request, and using such trucks
to haul the materials to the citizen's property, the citizen
being billed for the cost of the materials and the hauling,
and the money so paid being turned over to the town treas
urer.

You then refer to sec. 85.01, subsec. (4), par. (g). Stats.,
and inquire whether, under the above facts, it is proper for
such trucks to be registered under that section.
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That section provides that motor vehicles "operated ex
clusively in the public service by the state of Wisconsin, or
by any county or .municipality thereof" shall be registered
at the one dollar rate.

Under the facts stated the trucks in question are at all
times under the control of the town, and operated by em
ployees of the town.

It does not appear from your letter whether the town is
merely disposing in this manner of surplus materials. If
such is the case, there could be no serious question as to the
right of the town to utilize its trucks to facilitate the dis
posal of surplus materials which it was to the advantage of
the community to dispose of. But even if the furnishing of
such materials to private citizens is in the nature of an ac
commodation service, not related to the disposal of surplus
materials, it is for the municipality in the exercise of its
legislative discretion to determine what "public service"
shall be undertaken as a municipal enterprise. Whether the
municipality has transcended its statutory or constitutional
powers in this respect is a question for judicial determina
tion, and the statutes do not contemplate that the secretary
of state should attempt to determine such questions in the
routine of administering the motor vehicle license laws.
Under the facts stated, therefore, it is the opinion of this

department that the secretary of state may not properly
question the sufficiency of the license under which these
trucks are operated.

If the town loaned or leased the vehicles to private indiv
iduals so that the same were temporarily not within the con
trol of the town, a different situation would be presented.
SB
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Elections — Nominations — Where candidate dies before
ballots are printed his name should not appear on ballots.

August 27, 1932.

R. M. SCHLABACH,
District Attorney,

La Crosse, Wisconsin.

You state that a candidate for the assembly whose nomin
ation papers had been filed has died, and you inquire wheth
er or not his name should appear on the ballot as a candidate
in the coming primaries.

Sec. 5.14, Stats., provides for the contingency where a
candidate dies after the ballots have been printed, in which
event the votes cast for the dead candidate are to be counted
and substitution made as there provided. However, there ap
pears to be no specific provision covering the contingency
where, as in the case which you cite, the candidate dies be
fore the ballots are printed.

It is the opinion of this department that in such a case the
death should be treated as a declination and the name should

not be printed on the ballot.
SB
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Elections — Nominations — Ditto Marks — Listing by
candidate on his nomination paper of place which has post
office and depot but is not incorporated is sufficient compli
ance with sec. 5.05, subsec. (1), Stats., as to residence of
such candidate.

Failure of signer of nomination paper to use triple ditto
marks under date written by previous signer does not justi
fy filing clerk in refusing to count such signer's name in de
termining sufficiency of nomination papers.

August 30, 1932.

A. G. Hawley,
District Attorney,

Darlington, Wisconsin.

You state that a nomination paper was recently filed with
the clerk of Lafayette county from the town of Wiota. The
place of residence given on said paper was Woodford, Wis
consin. The official records indicate that Woodford is neither
a city nor an incorporated village, but that there is in the
town of Wiota a post office and a depot by the name of
Woodford. The question has arisen whether this statement
of residence is sufficient or whether the nomination paper
must give the name Wiota as the residence.

Sec. 5.05, subsec. (1), Stats., provides:

"The name of no candidate shall be printed upon an offi
cial ballot used at any September primary unless * * *
a nomination paper shall have been filed in his behalf * * *
in substantially the following form:
" T, the undersigned, a qualified elector of * * *

hereby nominate , who resides (at No ,
on street, city of ) or (in the town of

^  * * * > »

As stated in this section, a nomination paper must be in sub
stantially the form given rather than the identical form giv
en. The section just quoted contemplates that, where the
nominee resides in a city, the city address may be given in
place of the town in which the nominee resides. It would
seem, therefore, that a candidate who resides in a village
would be permitted to list that village as his residence rather
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than the town in which the village is located. The purpose
of requiring that the residence of the candidate be listed is
to enable the clerk, with whom the papers are filed, to in
vestigate if he feels that any investigation is necessary. Al
though Woodford is neither a city nor an incorporated vil
lage, it does constitute a geographical unit with an identity
of its own. Even though not technically a political unit,
Woodford is undoubtedly as well known in your county as
most, if not all, of the political units. The use of the word
"Woodford," therefore, after the place of residence of a can
didate serves to identify the residence of that candidate just
as well as though Woodford were a village or a city. It is
our opinion, therefore, that the failure of the candidate to
use the name "Wiota" whendisting his residence on his nom
ination paper does not invalidate such paper or furnish an
excuse for a refusal to place the candidate's name upon the
ofiicial ballot.

It further appears that several nomination papers were
filed upon which a number of signers used ditto marks under
the date. In some cases there was one ditto mark and iii

other cases two and three. Inquiry has been made as to
whether the fact that the failure of said signers to place
ditto marks under all three of the portions of the date would
make it necessary to strike those names from nomination
papers when determining the sufficiency of those papers for
filing purposes.

Sec. 5.05, subsec. (8), Wis. Stats., provides that each sign
er of a nomination paper shall add the date of signing. The
date as used in this election statute means the day, the month
and the year. State ex rel. Baxter v. Berkley, 192 Wis. 367.
Our supreme court has held that ditto marks may be used in
public documents. State ex rel. Dithmar v. Bunnell, 131 Wis.
198, and Chase v. Maxcy, 134 Wis. 435. This department has
also held that ditto marks on nomination papers do not in
validate the same. Op. Atty. Gen. for 1910, 285. In the
Dithmar case the court held that the ditto marks had the

meaning of the words "the same as above."

It is the opinion of this department that the use of either
one, two or three ditto marks under the three portions of
the date following the signature of a signer of a nomination
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paper has the effect of being a repetition of the date upon
the line above, the date in such case meaning the day, the
month and the year. It follows, therefore, that the failure of
the signers to place three ditto marks underneath the date
written upon the line above does not justify the filing clerk
in failing to count such signature when examining the nomi
nation papers to determine their sufficiency for filing pur
poses.

JWR

Courts — Erroneous Sentences — Criminal Law — As-

sault and Theft Unarmed — Indeterminate sentence of from
two to four years is erroneous when imposed for violation of
sec. 340.43, Stats., which prescribes indeterminate sentence
of from one to seven years. Trial judge having refused to
modify such sentence, it can be corrected only by writ of
error or appeal to supreme court.

August 31, 1932.

Board of Control.

In your recent communication you have enclosed a letter
from Oscar Lee, warden of the Wisconsin state prison, in
which he requests an interpretation of the statutes with re
spect to a certain case, as follows:
"A" was sentenced to the state prison from the circuit

court of Wood county for a term of two to three years for the
crime of aggravated assault, under sec. 340.43, Stats.; he
was received at the state prison on March 22, 1932.
You state that sec. 340.43, Stats., sets a maximum sen

tence of seven years, and a minimum sentence of one year
for the crime of assault and theft unarmed.

Circuit Judge Park of the seventh circuit has been asked
to correct the sentence so as to make the minimum the same

as fixed by statute, which the present law requires, but
Judge Park has refused to do so, stating as his reasons for
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his position that the crime was of such an aggravated na
ture that he would not reduce it.

While this sentence of the trial judge is an erroneous one,
it will have to be complied with unless it is modified by the
trial court, or the supreme court on writ of error or appeal.
You are advised, therefore, that in view of the fact that

the judge has refused to modify his sentence, unless it is re
versed on writ of error or appeal to the supreme court, it
must be carried out and complied with. See, XIV Op. Atty.
Gen. 440; XIX Op. Atty. Gen. 206; and XX Op. Atty. Gen.
333; In re Grafuim, 74 Wis. 450; Starry v. State, 115 Wis.
50, Luetze v. State, 204 Wis. 78, 82.
JEM
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Courts — Consecutive Sentences — Where defendant has
been found guilty of four counts at same trial, judgment
sentencing him to indeterminate sentence to run consecu
tively after service of minimum term for each count is valid.

September 6, 1932.

Board of Control.

You have enclosed with your recent communication a let
ter from Oscar Lee, warden of the Wisconsin state prison,
in which he states that Judge Reid, of Wausau, has sen
tenced one "A," who was convicted on four separate counts,
as follows :

First charge, three to eight years, commencing day of con
viction; second charge one to ten years, consecutively, ex
cept that the second sentence is to start at the expiration of
the three years—^the minimum in the first count; third
charge from one to five years, also to run consecutively and
partly concurrently, beginning at the end of the fourth year,
and the fourth charge from one to five years, the same to
commence at the expiration of the four years from date of
sentence, and otherwise to run concurrently.
The question submitted is whether, in view of the pro

visions of sec. 359.07, Stats., said sentences are valid.
Section 359.07, Stats., provides, in part, as follows:

"* * *. In all other cases the sentence shall be for a
certain term not less than one year and shall be for a gen
eral or indeterminate term not less than the minimum nor
more than the maximum term of imprisonment prescribed
by law for the offense. In imposing the maximum term, the
court may fix a term less than the maximum prescribed by
law for the offense. All sentences shall commence at twelve
o'clock, noon, on the day of such sentence, but any time
which may elapse after such sentence, while such convict is
confined in the county jail or is at large on bail, or while his
case is pending in the supreme court upon writ of error or
otherwise, shall not be computed as any part of the term of
such sentence; provided, that when any person is convicted
of more than one offense at the same time the court may im
pose as many sentences of imprisonment as the defendant
has been convicted of offenses, each term of imprisonment
to commence at the expiration of that first imposed, whether
that be shortened by good conduct or not; * * *"
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A very strict and technical construction of this statute
would require a decision that this judgment is erroneous, as
the statute clearly states that the "sentences shall commence
at twelve o'clock, noon, on the day of such sentence" unless
postponed by reasons given in the statute, but that the court
may impose consecutive sentence when the defendant is
convicted of more than one offense at the same time, each
term of imprisonment to commence at the expiration of that
first imposed.
In sec. 359.05, Stats., it is provided that an indeterminate

sentence "shall have the force and effect of a sentence of the
maximum term."

Our courts have held that, in the absence of any statute,
where a person has been convicted of several distinct of
fenses at the same trial, the court will proceed to give judg
ment upon each, and, in so doing, may lawfully direct that
the term of imprisonment for one shall commence at the ex
piration of that for another, and so on, until all the terms
have expired. Petition of McCormick, 24 Wis. 492;
In the case of State v. Grottkau, 73 Wis. 589, the court

said, p. 592:

"* * *. There seems to be little doubt that, in the ab
sence of statutory provision to the contrary, the trial court
may lawfully appoint a future day after judgment for the
commencement of the term of imprisonment."

See also Application of McDonald, 178 Wis. 167; 7 L. R.
A. (N. S.) 124, and Note; 8 R. C. L. 240; 16 C. J. 1370.
In the note on cumulative sentences, 7 L. R. A. (N. S.)

p. 124, it is shown that it is generally held that, even in the
absence of a statute to that effect, the court has power to
impose cumulative sentences upon conviction under separ
ate indictments for separate offenses, the imprisonment of
one term to commence to run at the termination of another,
although this is denied by the supreme court of a few states.
Our court is in harmony with above stated rule.
While there may be doubt as to the construction to be giv

en to this statute on the point here raised, I am of opinion
that until the court has ruled otherwise, the sentence in this
case should be upheld. I do not believe that the supreme
court will hold that the courts have not the power, in view
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of the statute, to make the cumulative sentences begin at the
expiration of the minimum term when the sentences are in
determinate.

In the present case, if the statute were literally followed,
the second sentence—one to ten years, could not commence
to run until the maximum had been served of the former
sentence, and thereafter the term of the third sentence could
not begin until the maximum had also been served of the
second sentence, and so of the third sentence. It would fol
low that for a long period of time the convict could not se
cure a parole.
We believe that the ruling of Judge Reid is in harmony

with the parole statute, and is not in violation of the spirit
nor the intent of the written law, sec. 359.07, Stats. The
ruling will have to stand until it is overruled. It will be the
only judgment that you can enforce against the defendant.
The convict cannot be paroled until after he has served the
minimum term of the fourth indeterminate sentence, name
ly, after five years of service.
JEM

Bridges and Highways — Apportionment of Costs — Un
der sec. 87.02, Stats. 1925, apportionment of cost of bridge
project relates to actual cost and not to estimate of cost
made by commission and incorporated in findings.

September 6, 1932.

M. W. Torkelson,
Acting State Hightvay Engineer.

You state that the Muscoda bridge was constructed under
findings made by the highway commission under sec. 87.02,
Stats. 1925. In the original findings, the cost of contruction
was estimated at $180,000.00, of which the amount to be
raised respectively by the village of Muscoda and the town
of Eagle was $30,000.00. The town of Eagle voted a bond
issue to cover its proportion of the estimated cost. The proj
ect became involved in litigation, and the costs thereof were
materially increased because of the delay and for other
reasons.
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The counties involved and the village of Muscoda have
met their share of such additional costs. The town of Eagle,
however, now takes the position that the total amount it
should be required to pay is limited to the amount voted at
the election held following the original certification of the
commission's findings.
You inquire whether the town of Eagle is liable under

the statute for its proportionate share of the increased
costs.

By sec. 87.02 (6) (e). Stats. 1925, it is provided,

"The cost of any bridge now being constructed or which
may hereafter be constructed under the provisions of this
section shall include * * * ^{^0 cost of any new right
of way required,, the purchase or acquirement of any exist
ing structure and such other costs as shall be a necessary
portion of the bridge project."

Under the provisions of sec. 87.02 (6) (b). Stats. 1925,
the village of Muscoda and the town of Eagle, being in dif
ferent counties, were each required to pay one-sixth of the
cost.

The thing apportioned by the legislature was the cost of
the bridge project and not the estimate of cost made by the
highway commission preliminary to the construction. Such
an estimate may vary materially from the actual cost by
reason of variations in judgment and by reason of the fluc
tuation of price levels and labor charges. There appears to
be no language in sec. 87.02, Stats. 1925, which evidences
any intention on the part of the legislature to limit the re
sponsibility of a municipality situated as was the town of
Eagle to one-sixth of the cost of the bridge project as esti
mated by the commission when making its findings prelim
inary to the beginning of the project.

It is the opinion of this department, therefore, that the
town of Eagle is legally responsible for one-sixth of the ac
tual cost of the bridge project and that it should make pro
vision for the payment of its share of the cost of the project
over and above the original estimate of the commission
SB
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Contracts — Labor — Specifications made foi" building of
industrial school at Oregon which specify prevailing wage
rate as required by sec. 103.49, Stats., and contain para
graph authorizing payment of prevailing wage rate as mod
ified by industrial commission thereafter during erection of
said building are valid and in compliance with provision of
said statute.

September 8, 1932.

Board of Control.

You have submitted the text proposed to be employed in
specifications for the construction of additional buildings at
the new industrial school for girls at Oregon. You state
that the question has been raised as to the legality of the
provisions of two paragraphs which will be hereafter cop
ied. You ask whether these paragraphs may be included in
the specifications now under preparation. After giving a
classified list of laborers, together with the rate per hour to
be paid to each class, as required by law, you propose the
following two paragraphs:

"During the progress of construction under this contract,
should the State of Wisconsin Industrial Commission a^^
public hearing held under Subsection 3, section 103.49,
Chapter 269, Laws of 1931 of Wisconsin Statutes, deter
mine a new schedule of minimum wages as p^revalent in
Dane County there shall accrue to the Board of Control such
sum as represents the difference per hour of rate computed
against the total hours of labor in that class or classes for
which the rate has been lowered: Should the rate for any
class or classes be raised a sum computed in the same way
shall accrue to the contractor affected: The computation ot
the sum shall start on the day the contractor is notified by
the State Chief Engineer that the new rate or rates are ef
fective and all labor in that class or classes shall continue
from that date at this newly established scale until a new
rate or rates are established or until the job is complete
provided no further change in rates has been made. In case
rates are lowered a deduction order will be issued against
the contract sum and in case rates are raised an extra order
will be credited to the contract amount.
"Under Section 15 of the General Conditions of this spec

ification the contractor is required to furnish to the Indus
trial Commission each Monday a certified copy of all pay
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rolls for the preceding week. He shall furnish a duplicate
copy of all pay rolls at the same time to the Board of Con
trol of Wisconsin and all computations based upon changed
minimum wage scales shall be based on these certified pay
rolls. Computation of amounts due to change in TniTn'miim
wage scales shall extend only to the labor and mechanics
classified under the minimum wage schedule."

You also quote the statutes as paragraph (14) of the
specification, which said paragraph (14) reads thus:

"14. Minimum Wuges. For the information of contrac
tors bidding this work the following Section 103.49
[Stats.], Chapter 269, Laws of 1931, * * * jg incor
porated as a part of this specification.
" 'Section 1. A new section is added to the statutes to

read: 103.49 (1) Each contract hereafter made for the erec-
remodeling of any public building to

which the state or any department thereof is a party shall
contain a stipulation that no laborer, workman, or mechanic
in the employ of the contractor or of any subcontractor,
agent, or other person, doing or contracting to do all or a
part of the work, shall be paid less than the prevailing wage
rate in the same or most similar trade or occupation in the
county wherein such public building is situated, which rate
shall be set forth specifically in the contract.
" '(2) The prevailing wage rate in any trade or occupa
tion in any county shall be the rate paid to a majority of all
persons employed in such trade or occupation in such coun
ty, or if there is no rate at which a majority are employed
then the prevailing wage rate shall be the rate which is paid
to a larger number of employees than any other rate paid
in such county for work in such trade or occupation.
" '(3) Before bids are asked for any work to which this

section is applicable, the department or officer having the
authority to prescribe the specifications, shall request the
industrial commission to ascertain the prevailing wage rate
in all trad^ and occupations required in the work under
contemplation in the county in which the work is to be done.
Unless it shall within the year have made a determination
of the prevailing wage rate in such trades or occupations in
such county, the industrial commission shall thereupon con
duct a public hearing in such county and make such further
investigations as may be necessary to enable it to ascertain
the prevailing wage rate for each such trade or occupation.
It shall make its determination within thirty days after re
ceipt of the request and shall file the same with the depart
ment or officer applying therefor.
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" * (4) Any officer or employe of the state who shall pub
lish any specifications or execute any contract for the erec
tion, construction or remodeling of any public building to
which the state or any department is a party without com
plying with this section and any contractor, subcontractor,
or agent thereof who, after executing a contract in conyli-
ance with this section, shall pay to or permit any agent or
subcontractor to pay any laborer, workman, or mechanic in
his or their employ a lesser wage for work done under such
contract than the prevailing wage rate as set forth in the
contract shall be guilty of a misdemeanor, and upon convic
tion shall be punished by a fine not exceeding two hundred
dollars, or by imprisonment for not more than six months,
or by both such fine and imprisonment.
" ' (5) It shall be the duty of the industrial commission to

enforce the provisions of this section. To this end it may
demand, and it shall be the duty of every contractor and
subcontractor to furnish to the commission, copies of any or
all payrolls and may examine all records relating to the
wages paid laborers, workmen, or mechanics on work to
which this section is applicable.' "

This statute requires a specification in the construction
or remodeling of any public building that the prevailing
rate of wages shall be paid to the laborers, which rate shall
be set forth specifically in the contract. Subsec. (4), sec.
103.49, Stats., makes it a misdemeanor for the officer
who does not comply with this statute in making contracts
for the erection and remodeling of public buildings and it
also makes it a misdemeanor for any contractor or subcon
tractor or his agent to execute such a contract in violation
of its provision and also to pay to any laborer, workman or
mechanic in his or their employ a less wage for work done
under such contract than the prevailing wage as set forth
in the contract.

The paragraphs submitted by you are to be inserted, evi
dently, for the purpose of continuing to pay the prevailing
wage rate during the whole period of construction when
such rate is charged. The purpose of this statute as appears
primarily in subsec. (1), sec. 103.49 is to make any wage
rate illegal in the erection of public buildings which is not
the prevailing wage rate paid in any trade or occupation in
the county. Your paragraph makes it possible to continue
to pay this prevailing wage rate throughout the period of
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time when such prevailing rate changes, which will prob
ably be the case in contracts which require a year or more
for their execution. In view of the fact that said para
graphs above are to be a part of the specifications or con
tract and clearly indicate what modifications shall be made
from the specified rates, and such changes or modifications
being made only in the manner that the statute provides for
the determination of the prevailing wage rates, namely by
the industrial commission, I am of the opinion that these
specifications carry out the purpose of the statute and are
valid.

I may suggest, however, that in these two paragraphs you
assume that the contractor pays the minimum prevailing
wage rate. On that assumption the wording of the para
graph is workable. Should it, however, appear that the con
tractor pays more than the minimum prevailing wage rate,
which he is authorized to do, then the wording of the para
graph is not adequate. I would, therefore, suggest that you
modify the paragraphs to take care of that situation.
JEM

Municipal Corporations — School Districts — Annexa
tion of Territory — Sec. 40.30, Stats., is not applicable to
annexation of outside territory by city of second class.

September 8, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

You state that a petition has been filed with the common
council of the city of Madison, a city of the second class, re
questing that a small territory outside of the city limits be
attached to the city for school purposes only. You also sub
mit a letter from Theo. G. Lewis, city attorney, in which he
expresses the opinion that such petition is not sufficient to
give the common council jurisdiction to act thereon.
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It is the opinion of this department that Mr. Lewis' opin
ion is well grounded. Sec. 40.30, Stats., which provides for
the changing of boundaries of school districts, by its terms
does not apply to cities of the first, second or third classes.
The language of sec. 40.50, Stats., to the effect that-"all gen
eral school statutes govern city schools as far as applicable,
and as they are in harmony with this plan" is not sufficient
to make sec. 40.30, Stats., which confers no authority upon
a second class city, applicable to such a city merely because
of the fact that such city is operating under the school plan,
sees. 40.50 to 40.60, inclusive.

There appears to be, therefore, no statutory authority for
the attachment of outside territory to a city of the second
class for school purposes only. There is, however, provision
for the annexation of outside territory for all purposes by a
city of the second class.
SB

School Districts — Tuition — High school district and
common school district may not contract for pajmient by
common school district to high school district of tuition in
excess of three dollars per week, but that amount of tuition
must be determined in accordance with sec. 40.47, subsec.
(11), Stats.

September 8, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

In your recent letter you request the opinion of this de
partment upon the following statement of facts:

"We have had a number of inquiries regarding the
amount of tuition which may be charged by high school
districts. Most of these we have been able to answer on the
basis of the statutes covering this item, but recently we
have had an inquiry whether by a mutual agreement be-
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tween a high school district and a common school district
tuition in excess of $3.00 per week may be charged by the
former.
"This request is somewhat unusual and I would be glad to

have you make a decision whether such a mutual agreement
is valid under the statutes."

Sec. 40.47, Stats., provides for tuition in high schools and
the only subsection referring to the amount or measure of
tuition is subsec. (11), as follows:

"Such tuition shall be determined by dividing the total
salaries paid the teachers and principals and the high school
cost of textbooks, supplies used in high school instruction,
manual training and domestic science by the total enroll
ment for the year, but not to exceed the sum of three dol
lars per pupil per week, nor be less than two dollars per
week per pupil."

In the compiled statutes this might well be construed to
apply merely to subsecs. (9) and (10), relating solely to the
university high school. Reference to the history of the en
actment of the various subsections, however, shows that
subsecs. (9) and (10) were enacted by ch. 236, Laws 1927,
whereas subsec. (11) was enacted by a revisor's bill, ch.
541, Laws 1927, which enactment also amended subsecs. (4)
and (7) by striking therefrom express provision that the
tuition should not exceed $2.00 per week. This legislative
history makes it obvious that subsec. (11) applies to all
high schools.

Similar provision is found in subsec. (2) of sec. 40.535,
with reference to the amount of tuition in twelve-grade
schools.

The statute prescribing a definite measure of the amount
of tuition, it is not permissible for the districts to contract
with reference thereto. You are advised, therefore, that a
high school district and a common school district may not
contract for the payment by the common school district to
the high school district of tuition in excess of $3.00 per
week, but that the amount of tuition must be determined in
accordance with sec. 40.47 (11).

FMW
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Courts — Criminal Law — Public Lands — Defendant

who has pleaded guilty to criminal charge in justice court
may take appeal to circuit court.
Complaint alleging oifense under sec. 26.12, subsec. (5),

Stats., is insufficient unless it alleges exceptions in statute
which are part of same section and are constituent elements
of crime.

September 8, 1932.

Olive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

In your communication of September 5 you state that
you have three parties that were arrested for setting a fire
without a permit, and you enclose a copy of the complaint,
with docket entries in one of them. You also state:

"It appears that these three men admitted setting the fire
but they feel that their town should not be in the protected
fire district and they had conference after conference with
the justice and the fire warden and I was never called in on
the case and knew nothing about it until last week."

You state that an attorney wants to take an appeal in
these three cases. You inquire;

1, Whether, in view of the fact that this man has pleaded
guilty, he can take an appeal.

2. If the complaint is sufficient under the statute, they
not having alleged the exceptions, namely, that the fire was
not set for cooking food or warming the person, and it did
not say that the ground was not snow-covered.

The statute on which this crime is predicated is sec. 26.12,
subsec. (5), and reads in part as follows:

"No person shall set any fire except for warming the per
son or cooking food within the limits of any forest protec
tion district at any time of the year except when the ground
is snow-covered, unless written permission has been re
ceived beforehand from a duly appointed fire warden.
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That part of the complaint which describes the offense
reads thus:

"* * * unlawfully and wilfully set fire on land his
own or under his control, without first having a burning
permit duly issued to him and against the peace and dignity
of the state of Wisconsin."

Your first question is answered in the affirmative. A de
fendant who is sentenced on a criminal charge in justice
court can appeal to the circuit court after pleading guilty. It
was so held in an official opinion by this department under
date of January 17, 1903, by L. M. Sturdevant, who was
then the attorney general. Op. Atty. Gen. for 1904,106. In
a well considered opinion, Mr. Sturdevant came to that con
clusion and cited, in support of said conclusion, the case of
People V. Richmond, 57 Mich. 399; Commonwealth v. Mor
honey, 115 Mass. 151; and also cited the case of City v.
Beck, 47 Mo. App., which laid down a contrary ruling; and
also Holsclaw v. State, 114 Ind. 506.
In view of the broad wording of the Wisconsin statute, it

seems to us that the conclusion drawn by Mr. Sturdevant is
reasonable, and in view of the fact that no change in said
ruling has been made by statutory construction, by decision
of court, or by the attorney general's department, we feel
constrained to adhere to Sturdevant's ruling.
In answer to your second question, I will say that the gen

eral rule is stated in 16 C. J. 295, as follows:

«* ♦ * complaint must negative an exception form
ing part of the statutory^.definition of an offense; but it need
not negative an exception which is separable from the de
scription and is not an ingredient thereof."

In Splinter v. State, 140 Wis. 567, the rule was stated as
follows:

"* * * The rule is quite general that where an excep
tion is in a separate section of the statute, or in a proviso
which is distinct from the enacting clause, it is a matter of
defense which the prosecution need not anticipate or no
tice."

See also Byrne v. State, 12 Wis. 519.
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In Schaeffer v. State, 118 Wis. 595, it was held that
"where a criminal prosecution is founded on a statute creat
ing an offense unknown to the common law, the complaint
must set forth the constituent facts and circumstances nec
essary to bring the accused fully within the statutory provi
sions," citing Jensen v. State, 60 Wis. 577.
In Piper v. State, 163 Wis. 604, it was held

"In a prosecution for practicing medicine and surgery
without a license, where the complaint sets out every ele
ment of the offense defined by the statute, it need not also
state that defendant does not belong to any of the classes of
medical and surgical practitioners who are exempted from
the law by another section of the statute, that being a mat
ter of defense." (Syllabus.)

The exceptions in the case presented by you are all con
tained in the same section of the statute in which the crime

is defined. In fact, they are constituent elements of the
crime, and I believe that under the above authorities and
statute, it is necessary to allege the exceptions in the com
plaint. We believe the complaint is insufficient to charge
the offense.

JEM

Fi^h and. Game — Reports of Hunters and Trappers —
Sec. 29.628, Stats., requiring hunting or trapping licensees
to report game taken, on or before February 1, is directory
as to date; filing of report is mandatory prior to such time
only as is necessarily limit for use in enabling commission
to prepare statistics. Penalty of sections applies only to
such licensees as wilfully disregard requirements of section.

September 9, 1932.

Conservation Department.

You ask whether under sec. 29.628, Stats., a licensee is
deprived of his right to a license unless the report therein
required is made by him on or before February 1. The sec
tion, which was enacted by ch. 379, Laws 1931, reads:
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"On or before February first next after the date of issu
ance of any hunting or trapping license issued under this
chapter the licensee shall report to the state conservation
commission on blanks furnished by the commission at the
time the license is issued the number of his license, the num
ber and kind of each game animal taken under such license,
and such other information as may be required on the blank
for the purpose of enabling the commission to prepare sta
tistics regarding the same. Any licensee who wilfully fails
or neglects to make such report shall not be granted a li
cense under chapter 29 for a period of one year thereafter,
but shall be subject to no other penalty for such violation."

In Appleton v. Outagamie Co., 197 Wis. 4,9, the court said:

"* * * When there is no substantial reason why the
thing by statute required to be done might not as well be
done after the time prescribed as before; no presumption
that by allowing it to be so done it may work an injury or
wrong; nothing in the act itself, or in other acts relating to
the same subject matter, indicating that the legislature did
not intend that it should rather be done after ̂ e time pre
scribed than not done at all,—^the courts will deem the stat
ute directory merely."

This rule was laid down in the case of State ex rel. Cothren

V. Lean, 9 Wis. 279, where the court said further, page 292:

"But, when any of these reasons intervene, there the lim
it is established."

The purpose of sec. 29.628 is express in the statute, name
ly, "for the purpose of enabling the commission to prepare
statistics." The commission will be able to determine at

what later time than February 1 the receipt of the reports
will suffice for this purpose of the statute.
The condition of the penalty in this statute must not be

overlooked. The penalty is imposed only upon "any licensee
who wilfully fails or neglects to make such report." The
"wilfully" modifies both verbs; in fact the use of the two
verbs is slightly redundant. Aside from the grammatical
construction of the language used, the subject-matter indi
cates a legislative intention to impose the penalty only upon
licensees who wilfully disregard the requirements of the
statute.

FMW
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Elections — Sec. 6.51, subsec. (11), Stats., provides that
voting residence cannot be gained while voter is being sup
ported as pauper by municipality or county in which elec
tion is held.

Under this statute, residence for any period of ten days'
duration without such support establishes voting residence.
Support must be by municipality or county in which elec

tion district lies. Support by another municipality or coun
ty does not prevent gaining of voting residence.

Receiving temporary relief is not being supported as pau
per. No rule definitely dividing two as matter of law can
be laid down, but each case must be determined upon its
own facts.

Constitution gives and protects fundamental right to vote
upon residence of one year in state and ten days in election
district. Legislature cannot change or add to these provi
sions, directly or by changing what constituted residence

when constitution was adopted. Therefore, sec. 6.51 (11) is
of very doubtful constitutionality.

Because of its doubtful constitutionality and because vot
er may be receiving merely temporary relief rather than
being supported as pauper, election officials are not advised
to challenge voters on ground of this statute, when voter
presents himself at polls in either district, and in case of
challenge by another, they are advised to exercise caution
not to misinform voter and to preserve to him his constitu
tional right to vote.

Election officials must receive vote, although voter is chal
lenged, if he answers statutory questions and takes elector's
oath, even though his answers appear to disqualify him.
For refusal to receive vote election officials are criminally

liable (sec. 348.232) and are disqualified for five years from
serving as election officials (sec. 348.241), and they are
personally liable in damages to elector for refusal to receive
legal vote.
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September 15, 1932.

Herman R. Salen,
District Attorney^

Waukesha, Wisconsin.

You make the following inquiry:

"I have received numerous requests from election officials
in this county for an interpretation of section 6.51 (11) as
applied to the following situations:

"1st. Where a person is a pauper and is receiving aid
from the town of N where he is now residing, but whose
legal residence is another county.
"2d. Where a person is a pauper and has resided in the

state for one year but has moved around considerable, not
remaining in any particular locality, but is now residing in
the town of N securing aid from said township, which
township is being reimbursed by this county.
"Sd. Where a person moves into the town of N and has

resided there for more than ten days and less than one year,
and becomes a pauper and receives aid from the town of N.
"I will appreciate your opinion as to whether the pauper

is entitled to vote in the municipality in which he is residing
or must he vote in the locality where his legal residence is?

"I will appreciate an early reply so that this information
can be forwarded to the proper authorities."

Sec. 6.51, subsec. (11), Stats., reads as follows:

"No person shall be deemed to have gained a residence in
any town, ward or village in this state, so as to entitle him
to vote at any election therein, by remaining in such town,
ward or village as a pauper, supported by the town, village
or county in which he shall be living at the time of such
election; and no person shall be deemed to have lost his resi
dence in any town, ward or village by remaining in any
other town, ward or village as such pauper."

The statute was enacted by ch. 47, Laws 1861. It was As
sembly Bill No. 42 of that session and passed without
amendment. It was amended by ch. 288, Laws 1893, an elec
tion law revision bill, by inserting "village" at the first two
places where it now appears. The section was again amend
ed by the general revision of 1898 by inserting the word
"village" in the third place where is now appears.
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At the time this statute was enacted in 1861 the consti
tution, sec. 1, art III, and the statute, sec. 1, ch. 7, Rev.
Stats. 1858, provided:

"Every * * * person * * * who shall have re
sided in the state for one year next preceding any election,
shall be deemed a qualified voter at such election."

Amendment to the constitution, ratified November 7, 1882,
inserted, "and in the election district where he offers to
vote such time as may be prescribed by the legislature, not
exceeding thirty days." Ch. 89, Laws 1883, amended the
statute to provide ten days' residence in the election dis
trict. This provision is retained in sec. 6.01, Stats. 1981.
When ch. 47, Laws 1861, qualifying the voting residence

of paupers, was enacted, the poor relief laws provided, as
now, that the local municipalities should "relieve and sup
port all poor and indigent persons lawfully settled therein."
Sec. 1, ch. 84, and par. 20, sec. 1, ch. 5, Rev. Stats. 1858, sees.
49.01 and 870.01 (17) Stats. 1981; Benrlmus y. Cole, 94
Wis. 617, 627; Reviser's note. Bill No. 14, S., 1919, and 1980
Annotations to sec. 49.01.

2. A year's residence was necessary to acquire a legal
settlement. Par. 4, sec. 2, ch. 84, Rev. Stats. 1858; sec.
49.02 (4), Stats. 1981.

8. A legal settlement continued until a new one was ac
quired or the old one was lost by voluntary and uninterrupt
ed absence for a year or more. Par. 7, sec. 2, ch. 84, Rev.
Stats. 1858; sec. 49.02 (7), Stats. 1981.

4. Transient poor should be cared for by the town where
they actually were, which town should have a claim against
the county or the town of legal settlement. Sees. 20-27, ch.
84, Rev. Stats. 1858; sec. 49.08, Stats. 1981. The claim,
under the present statutes, is always against the county of
the supporting town and by such county against the town
of legal settlement. Portage County v. The Town of Nesh-
koro, 109 Wis. 520.

5. The county board might establish a county system in
lieu of the local system. Sees. 82-89, ch. 84, Rev. Stats. 1858,
sees. 49.15 and 49.16, Stats. 1981.
The statutes of 1858, however, provided (sees. 26 and 27,

ch. 84) that upon notice of the presence of a poor person in
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another municipality the poor relief officials of the munici
pality of legal settlement were required to remove such per
son to their municipality within thirty days. This provision
was removed by ch. 819, Laws 1903. The present provision
for removal by the county judge as a condition of further
relief (sec. 49.03 (9) ) was enacted by ch. 92, Laws 1931.
Taken in connection with the constitution and contempor

aneous statutes, as shown in the foregoing history, sec. 6.51
(11), either in 1861 or now, is not so simple of application
as at first blush may appear. Neither the construction nor
the constitutionality of this statute appears to have been the
subject of any comprehensive opinion of the attorney gen
eral or decision of the supreme court. Perhaps one reason
for this is that it is difficult to see how, at least prior to the
1882 and 1883 amendments to the constitution and statutes

requiring ten days' election district residence, this statute
could have any comprehensive effect. It is elementary in the
law of residence that no length of time is required, and that
a single day's residence with the necessary intent is ade
quate. 19 C. J. 403; Kempster v. Milwaukee, 97 Wis. 343,
347; 20 C.J. 68; sec. 6.51, Wis. Stats., State v. Lally, 134
Wis. 253, 258; Seibold v. Wahl, 164 Wis. 82, 87. And the
statute provided that voting residence was gained only
when the pauper was "supported by the town or county in
which he shall he living at the time of such election." It
may be that, under the presumption that the legislature
must have intended the statute to have some effect, the
court would have construed support given immediately after
entry into the town as cutting off voting residence.
The ten days' residence requirement does not greatly

change the situation, except as it operates to fix a definite
time within which support must be had in order to defeat
voting residence in the town of new abode. Under the pres
ent statutes a voting residence is gained if no support is re
ceived from the town of new abode within ten days of ar
rival therein with the necessary residential intent. Where
the pauper resides in the town of new abode upon the resi
due of support furnished him by the town of legal settle
ment he is not within the disabling effect of the statute for
he is not being supported by the town in which he is living
at the time of the election. Of course, in the case of removal
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to another election district in the same municipality, or in
the same county under the county relief system, the statute
applies where he receives within the ten days support from
such municipality or county.

This brings up the incidental question of the application
of this statute to cities. As we have seen, by virtue of the
context and the provision of the statutes (par. 20, sec. 1,
ch. 5, Rev. Stats. 1858; sec. 370.01 (17), Stats. 1931);

"The word 'town' may be construed to include all cities,
villages, wards or districts unless such construction would
be repugnant to the provisions of any act specially relating
to the same."

The word "town" as used in the poor laws and therefore as
used in ch. 47, Laws 1861, included villages and cities. See
also revisor's note in Bill No. 14 S., 1919, and in 1930 An
notations, to sec. 49.01. The insertion in the statute that is
now sec. 6.51 (11) of the word "village," by a fundamental
rule of construction, tends to negative the inclusion also of
a city. However, the use in the original act of the word
"ward," and its retention, tends in the other direction, as
does also the context of the poor relief laws and their appli
cation to towns, villages, and cities alike. Altogether, I am
of the opinion that sec. 6.51 (11) applies to cities with like
force as it does to towns and villages.

Another incidental question is whether the phrase, "sup
ported by the town, village or county in which he shall be
living at the time of such election," includes support ad
vanced by such town with a right to recover the same, from
the town of legal settlement or from the county. The town
where he happens to be is primarily liable for his support.
Dams V. Scott, 59 Wis. 604. And inasmuch as a construction
that it does not include such support would nullify the
statute, for the reason that all support during the time re
quired for a voting residence must be with such right of re
covery, I am of the opinion that such advancement of sup
port is included.
The rule of the following cases, however, must be borne

in mind in applying this disabling statute:
Port Washington v. Saukville, 62 Wis. 454; Ettrick v.

Bangor, 84 Wis. 256; Sheboygan Co. v. Shehoygan Falls.
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130 Wis. 98; Coffeen v. Prehle, 142 Wis. 198; Elkey v, Sey
mour, 169 Wis. 228; and Holland v. Belgium, 66 Wis. 557,
559, holding that although a person may be supported as a
pauper while not a pauper in fact, it is "in all cases a ques
tion of fact, when any temporary support was given to a
poor person, whether such poor person was, at the time of
the support so furnished, a pauper within the meaning of
the statute."

With the statutory construction thus ready to hand, the
courts should not find it difficult to distinguish, in the pres
ent period of widespread unemployment, between the sup
port of a pauper and the temporary relief of the unemployed.
We come now to the question of the constitutionality of

sec. 6.51 (11). The Wisconsin rule is that the right to vote
is more than a mere privilege and is a fundamental constitu
tional right to be classed with other fundamental rights
guaranteed by the bill of rights. State ex rel. McGrael v.
Phelps, 144 Wis. 1; State ex rel. La Follette v. Kohler, 200
Wis. 518, 547. Statutes may reasonably regulate the exer
cise of the right, but may not impair it. State ex rel. Knowl-
ton V. Williams, 5 Wis. 808, 816; State ex rel. Cothren v.
Lean, 9 Wis. 279, 288; State ex rel. Wood v. Baker, 88 Wis.
71, 86; State ex rel. Cornish v. Tuttle, 58 Wis. 45, 49; State
ex rel. Small v. Bosacki, 154 Wis. 475, 478; State ex rel.
Barker v. Circuit Court, 178 Wis. 468, 476.

"* * # it ig incompetent for the legislature to add
any new qualifications for an elector, * * State ex
rel. Cothren v. Lean, supra, p. 288.

*  * an act of the legislature which deprives a per
son of the right to vote, although he has every qualification
which the constitution makes necessary, cannot be sus
tained." State ex rel. Knowlton v. Williams, supra, p. 816.

"The constitution vests every person having certain qual
ifications at the time of any election with the right of suf
frage at such election. * * * ^nd every one having
the constitutional qualifications then, may go to the polls,
vested with the franchise, of which no statutory condition
precedent can deprive him. * * » Statutes cannot im
pair the right, though they may regulate its exercise. Every
statute regulating it must be consistent with the constitu-
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ionally qualified voter's right of suffrage when he claims
his right at an election." State ex rel. Wood v. Baker, supra,
p. 86.

legislature had no power to restrict that
right by imposing additional qualifications." State ex rel.
Cornish v. Tuttle, supra, pp. 49-50.

*  :i: Regulation which impairs or destroys rather

than preserves and promotes, is within condemnation of
constitutional guarantees." State ex rel. McGrael v. Phelps,
supra, p. 18.

Prior to the 1882 amendment of sec. 1, art. Ill, of the
constitution, while the constitution was silent as to resi

dence in election districts, the coui't held in State ex rel.
Knowlton v. Williams, supra, 316, that the legislature may
prescribe that an elector may vote only in the town of his
residence,

*  * because this would be only to prescribe the
place where a right which he possessed under the constitu
tion shall be exercised, and fixed upon the most convenient
place for its exercise, such a provision does not add to the
qualifications which the constitution requires."

The court said, however, in State ex rel. Cornish v. Tut
tle, supra, p. 49, also prior to the 1882 amendment:

*  * We cannot doubt, therefore, that the constitu
tion gives to every person residing in the village of White
water, when any election for municipal officers is held, and
who has the qualifications of an elector specified in article
III, the right to vote at such election."

In its amended form it would appear obvious that the con
stitution gives the right to vote in the election district of
residence just as expressly as it gives the right to vote in
the state, and the court said in State ex rel. Wannemaker v.
Alder, 87 Wis. 554, 558:

"* * * by the constitution (art. Ill, sec. 1) an elec
tor must reside in the election district where he offers to
vote. * * * These provisions cannot be compromised
by any considerations of policy or convenience."
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The court, prior to the 1882 constitutional amendment,
held a provision for a specified time of residence in the elec
tion district to be unconstitutional. State ex rel. Knowlton

V. WilliaTns, 5 Wis. 308; State ex rel. Cothren v. Lean, 9
Wis. 279; State ex rel. Cornish v. Tuttle, 58 Wis. 45. The
latter case is the one specifically holding that the elector has
a constitutional right to vote in the election district of his
residence. If the legislature could not provide that a voting
residence in a certain election district could not be obtained

except by a period of time of actual residence, how can the
legislature add self-support as a condition?

"The meaning of the term 'residence' for voting purposes
as used in a state constitution cannot be made a matter of
legislative construction, it is purely a judicial question,
♦  * 9 R.C.L. 1031.

The Wisconsin cases, however, are made to turn on the
statute. State ex rel. Small v. Bosacki, 154 Wis. 475; Sei-
bold V. Wahl, 164 Wis. 82; State ex rel. Catlin v. Galligan,
167 Wis. 487. But the coincidence of the subsections of sec.
6.51 relied upon in these cases with the general rules of dom
icile and that they do not operate to impair the constitu
tional right to vote is expressed in the opinions. See State
ex rel. Small v. Bosacki, supra, p. 478; Seibold v. Wahl, su-
pra, pp. 85, 86. The court was not confronted with a statute
attempting to change the rules of domicile as they existed in
our law at the time the constitution was adopted. In the ab
sence of the long existence of these statutory provisions,
however, subsecs. (2) to (10), inc., being enacted by ch.
85, Laws 1857, and the reliance of the court upon them, I
would have little question of the unconstitutionality of sub-
sec. (11). As it is, I have very grave doubts of its consti
tutionality.

There remains to make clear the limits of the authority
and duty of election oflficials. Sees. 6.50, 6.52, and 6.53, mark
these limits. If the vote is challenged on the ground of resi
dence in the election district, he is to be asked the questions
set forth in subsec. (3) of sec. 6.50, and if upon his answer
ing, the challenge is not withdrawn, he is to be given the
oath set forth in sec. 6.53. If he answer the questions, in
whatever manner, no matter if the answers show nonresi-
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dence, and he take the oath, his ballot must be received.
This was held in 1866 in Gillespie v. Palmer, 20 Wis. 544,
and followed in 1916 in Seihold v. Wahl, 164 Wis. 82, and
this prevails over the provisions of sec. 348.28. Byrne v.
State, 12 Wis. 519, 525. Only in case the voter refuse to
answer one of the prescribed questions or to take the oath,
may his ballot be rejected. And the inspectors not only are
criminally liable (sec. 348.232, Stats.) and disqualified for
five years from serving as election officials (sec. 348.241
Stats.), but are personally liable in damages to the voter
whose vote they unlawfully refuse to receive, whether with
or without malice. So expressly held in Gillespie v. Palmer,
supra.

By reason of all of the foregoing considerations, particu
larly by reason of the distinction between temporary relief
and support as a pauper, and the questionable constitution
ality of sec. 6.51 (11), I should not advise election officials
to challenge votes on the ground of this subsection, and I
should advise care not to misadvise the voter of the con

struction and validity of this subsection in case he is chal
lenged by others, or frighten him from the exercise of a
constitutional right of suffrage. And this advice I should
give to the election officials of both the voter's present and
his previous residence, in whichever he offer his vote.
FMW

Bridges and Highways — Damages — Eminent Domain
— No damages may be claimed by property owner water in
whose well is lowered by diversion of subsurface percolating
water by excavation for subway grade separation project.

September 19, 1932.

M. W. Torkelson,
Acting State HigMvay Engineer.

You state that a property owner who resides about one
thousand feet from a proposed subway grade separation
project in a town claims that the excavation and drainage
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of the subway will result in lowering the water in his well
by diverting the percolating subsurface water. The question
raised is whether, if this property owner's contention is
true, there is a taking of property for which compensation
must be made.

In Wisconsin the rule is that a property owner may sink
wells and use the water from them as he chooses or allow
it to flow away unused even though he thereby diminishes
the water in his neighbors' wells and even though in so do
ing he is actuated by malicious motives. Huher v. Merkel,
117 Wis. 855. The highway authorities have a right to use
the highway easement for any legitimate highway purpose,
which clearly includes the right to lower the grade in the in
terest of public safety. If, incidently, such use diverts sub
surface percolating water, the right to cause such diversion
inheres in the highway easement, and no property rights of
others are invaded thereby. What can be done by sinking
wells may be done by an excavation for some other lawful
purpose.

In the case which you state, therefore, the property own
er would have no legal claim for compensation.
SB
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Banks and Banking — Real Estate — Real estate broker
receiving deposits for investment is conducting banking
business unless such funds are kept in separate trust fund
and no interest is paid thereon.

September 26, 1932.

Russell A. Clark, Secretary,
Real Estate Brokers' Board,

Milwaukee, Wisconsin.

You refer to sec. 224.02, as amended by ch. 10, Laws
1981, Special Sesaon, and inquire as follows:

"What funds in so far as they pertain to mortgage or real
estate brokers are affected by the provisions of that law
where the money is left with the broker for investment un
der the following conditions:
"1. At the time of such deposit of money for investment,

the bpker has no specific investment available but advises
his client that he will invest it in a mortgage or other secu
rity as soon as one suitable is available.
"2. Where, at the time such deposit is left with the brok

er, a spwific mortage or security is desired by the depositor
but such mortgage or security is not available for delivery
at that time but will be available in the near future.
"3. Where money is left with a broker as earnest money

accompanied by an offer to purchase a definite piece of real
estate, which sum is to be held by such broker until the offer
has been accepted by the owner of such real estate or the
sale consummated.

^ broker under any circumstances, without beingclassified as doing a banking business, promise any interest
or return of the money before an investment is made?

5. Is it necessary for a broker to set up a separate trust
fund for each of his clients who make such deposits with

general fund be set up wherein all of such
clients funds are deposited and in that manner be exempt
from being classified as doing a banking business?"

The application of this statute to the transactions of se
curity brokers has been recently discussed in an opinion
rendered by this department, XXI Op. Atty. Gen. 631.

Applying the principles there set forth to para^aph 1 of
your inquiry, the receiving of deposits would constitute the
banking business, unless such deposits were kept in a sep-
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arate trust fund without any agreement to pay interest
thereon.

The same would be true as to the facts stated in para
graphs 2 and 3 of your inquiry. In both of the cases stated,
the deposit is left with the broker for investment, and there
is no actual sale, since the broker does not possess the prop
erty which the customer desires to purchase.
In reply to the fourth paragraph of your letter, it may be

said that a broker, under any of the circumstances described
in paragraphs 1, 2 and 3 of your inquiry, may not agree to
pay any interest on the money deposited for investment
without bringing himself under the banking laws under the
provisions of this section of the statutes.

It was indicated in the opinion above cited that the stat
ute does not require that each individual deposit shall be set
up in a separate trust fund, but rather that the money so
deposited shall be kept separate from the property of the
broker in a trust fund.
SB

Automobiles — Registration — Motor vehicle previously
owned by municipality and used exclusively in public serv
ice, and registered as such, when sold may be registered in
name of new owner as vehicle not previously registered in
this state.

September 26, 1932.

Theodore Dammann,

Secretary of State.

You refer to the provisions of sec. 85.01, subsec. (4),
pars, (g) and (h), and sec. 85.01, subsec. (8), par. (a),
Stats., and inquire whether a motor vehicle which has al
ways been the property of a county and which has now been
sold by the county, may be licensed to a private owner for
the balance of the current year under the monthly discount
provided in sec. 85.01 (4) (h).
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It appears, from your letter that the motor vehicle in
question was originally licensed in 1929 by the county at
the regular rate then in force of $15.00 and has, since that
time, been licensed as a municipal vehicle for one dollar,
under the provisions of sec. 85.01 (4) (g), Stats.
The license fee applicable to motor vehicles in private

ownership is a tax, the amount of the fee being in excess of
the cost of administering the license law. State ex rel
Transportation Co. v. Zimmerman, 181 Wis. 552, 559.
The fee at $1.00 a year imposed upon motor vehicles

owned by the municipalities and used exclusively in the pub
lic service is obviously not a tax, but a charge made to
cover the cost of administration and the cost of furnishing
license plates. The language of the sections to which you
refer is far from clear. However, it was apparent that the
legislature intended municipal vehicles to be treated in a
manner distinctly different from similar vehicles in private
ownership.
Bearing in mind this distinction, we conclude that when

in sec. 85.01 (4) (h), Stats., the legislature referred to "ve
hicles not previously registered in this state" it had in mind
vehicles which had not previously been registered in the
hands of private owners.
Under the facts which you state, therefore, the vehicle is

subject to the discount provided in sec. 85.01 (4) (h),
Stats., if it has not been previous registered in the state
in private ownership.
SB
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Indigent, Insane, etc. — Legal Settlement — Prisons —
Prisoners — It is within discretion of county administering
poor relief to furnish relief to person having legal settle
ment in another state or to proceed under sec. 49.03, subsec.
(9), Stats., to secure removal of such person to place of his
legal settlement.

Legal settlement cannot be acquired by person under
legal restraint.

September 26,1932.

Clark J. A. Hazelwood, Assistant Corporation Counsel,
Offi>ce of District Attorney,

Milwaukee, Wisconsin.

You state that a father of a family who had a legal set
tlement in Champaign, Illinois, was sentenced to the peni
tentiary of that state and is now on parole to a relative who
lives in the city of Detroit. The wife and two children have
since moved to the state of Wisconsin, and are now living
in the city of Milwaukee, in a destitute condition.
You state that the department of outdoor relief is of the

opinion that these persons should be returned to Cham
paign, Illinois, and that you agree with that position.
Under the decisions of the Illinois supreme court the

legal settlement of the wife and children follows the legal
settlement of the father. Payne v. Town of Dunham, 29
111. 125.

It is also true under Illinois law that a person who is un
der legal restraint retains his legal settlement in the place
where he resided at the time such legal restrain was placed
upon him. Town of Freeport v. Board of Supervisors of
Stephenson County, 41 111. 495; Clark v. Robinson, 88 111.
498, 506; County of Franklin v. County of Henry, 26 111.
App. 193,195.
A person under sentence and released on parole is, never

theless, under restrain of law within the meaning of the
above decisions. It follows that, under the facts stated, the
legal settlement of the persons in question is in Champaign,
Illinois.
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Sec. 49.03, subsec. (9), Stats., provides for a proceeding
before the county or municipal judge, the following lan
guage being used,

"* * Upon the filing of such petition the county or
municipal judge shall issue an order directing the poor per
son to return to such municipality, unless it shall clearly
appear that such removal would be against his best inter
ests. Upon issuance of any such order no further public re
lief shall be given to the person to whom it is directed until
he shall comply therewith."

It is apparently left to the discretion of the county or mu
nicipal authorities whether such a petition will be filed with
the court, and it follows that it is within the discretion of
such officials to determine whether, in a particular case, re
lief should be provided and the same collected from the mu
nicipality in which the person has a legal settlement, or
whether the statutory action looking toward the removal
of such person shall be taken.

If, in the opinion of the county authorities, such action is
proper, and a court order under the provisions of sec. 49.08
(9), Stats, is obtained, these parties may be properly re
turned to Champaign, Illinois, at the expense of that city.
SB
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Counties — Dance Halls — Ordinances — Criminal Law
— Club formed for purpose of conducting public dances un
der facts stated is subterfuge and in violation of law.

Bridges and Highways — Bridge on highway which is re
located may be sold and removed by highway commission.

September 29, 1932.

James P. Cullen,
District Attorney,

Prairie du Chien, Wisconsin.

You state that Mr. X, who conducted a dance pavilion in
Crawford county and had a license to conduct dances in
accordance with a county ordinance, a copy of which you
enclose with your letter, had his license revoked by the
chairman of the county board because of irregularities in
the conduct of his dance hall; that the following Saturday
evening he conducted a dance to which a large number of
persons were invited. You state that the following week a
criminal warrant was issued for his arrest, charging him
with conducting a public dance without a license. Later, a
club was organized and a president, secretary, and treasur
er were elected by the club. The club certifies that it is not
conducted for profit and that the membership shall not ex
ceed five hundred members. The fees are fifty cents to join
and one dollar a month membership which entitles them to
use the said pavilion for dancing purposes. You state that
two such club dances have been held, at which a large num
ber of members participated in the dances.
You inquire whether this club organized is legal or wheth

er it should be construed as an attempt to evade the dance
hall ordinance under the provisions of sec. 351.57 of the
statutes.

Sec. 351.57 makes it a misdemeanor to conduct a public
dance without a license in counties where the supervisors
have adopted an ordinance requiring licenses in accordance
with the provisions of subsec. (9), sec. 59.08. I believe the
organization of the club in question is a subterfuge and an
attempt to violate the law. It is a novel and ingenious way
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of admitting the public to such dance, but I believe it comes
within the prohibition of the statute. The record of the
man in question having his license revoked and all the facts

and circumstances clearly indicate that the purpose of the
club is to circumvent the statute and hold a public dance or
a dance to which the public is admitted.

You also submit a question pertaining to a highway. You
state that the highway commission relocated a certain high
way in your county, and that the original highway was
fenced in and went back to the owner; that on the original
highway a bridge had been built by the highway commis
sion and was then sold, after the relocation, to another
township by the highway commission. You inquire whether
this bridge is real estate and belongs to the owner of the
soil, or whether it is personal property and subject to sale
by the highway commission.
In Raulf Co. v. Harris, 195 Wis. 311, our supreme court

held that the rails and ties of an abandoned railroad be
longed to the owner of bonds given for its construction and
not to the original owners of the right of way to whom the
soil reverted, citing 11 R. C. L. 1079 and 1080 and cases
there cited. Among the cases cited was the Chicago etc. R.
Co. V. Fort Howard, 21 Wis. 44. In said 11 R. C. L. 1080 it
was held:

property and improvements do
not become part of the realty has been applied to the piers
and abutments of a bridge, a well pump and boiler, and to
the rolling stock, unless otherwise declared by statute.
When a railroad has abandoned a track or has been ejected
trom land on which it had good reason to think it had ac
quired a right of way, it has been held that the rails and
ties (^nnot be claimed as fixtures by the owner of the free
hold but may be removed by the railroad company."

In the case of Huston v. City of Ft. Atkinson, 56 Wis.
350, it was held that in the absence of any provision to the
contrary in its charter, a city may take stones or other ma
terial from one street for the purpose of repairing another
street therein.

Sec. 87.16 provides:
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"Whenever, in the construction or reconstruction of any
highway or highway bridge or other structure, any bridge
or road material shall be removed which is suitable for- high
way use or has a market value, such bridge structure or ma
terial shall be considered as the property of the state or
subdivision thereof which furnished the funds for such con
struction work. If said materials cannot be used directly in
the construction work they may be disposed of by the
authorities having charge of the construction work in such
manner, as in their judgment is for the best interest of the
public, and any money received therefor shall be paid into
the construction fund."

The reviser's note to this section states (1923):

"Disputes frequently arise over the salvage of bridges
and opinions thereon have been rendered by the attorney-
general. The proposed new section embodies the substance
of the conclusion reached by him."

See the following opinions: VII Op. Atty. Gen. 508; VIII
Op. Atty. Gen. 8; VIII Op. Atty. Gen. 646.
In view of the above authorities, we are of the opinion

that the bridge in question was subject to sale by the high
way commission and may be removed as personal property.
The opinion in XVIII Op. Atty. Gen. 570 we believe is not
applicable, as there the bridge had been abandoned as well
as the highway.
JWR

Elections — County Canvass — Canvassers' determina
tion for publication under sec. 6.64, subsec. (2), Stats., may
be summarized report.

September 29, 1932

Edmund H. Drager,

District Attorney,
Eagle River, Wisconsin.

You call our attention to sec. 6.64, Wis. Stats., which
reads in part as follows:

"(1) They shall then determine the persons who have
been, by the greatest number of votes, elected to the several
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county offices and members of the senate and assembly,
when the county constitutes one or more senate or assembly
districts. Their determination shall be reduced to writing,
setting forth the whole number of votes given for each office
and the number of votes received by each candidate; * * *
"(2) Such determination shall be published in one or

more newspapers of the county which the canvassers shall
designate. * * *"

You ask whether the canvassers' report must be in detail,
"showing the vote of all the voting precincts in the county
and the number of votes that each candidate received in

each of the voting precincts" or whether "it shall be a sum
marized report indicating the vote of each candidate in the
county as a whole." You are advised that the latter is
proper.

Subsec. (2), sec. 6.64 starts out with the words "such de
termination," which refer us back to the above quoted sub-
sec. (1), sec. 6.64, which requires merely a summarized
report.
JWR

Contracts — Public Officers — Malfeasance — Vocation
al School Board. — Where member of city vocational
school board bids upon city school contract and, his bid be
ing lowest, then resigned from board, officials should be ad
vised not to enter into contract with him based upon such
bid.

September 29, 1932.

Frank B. Keefe,

District Attorney,
Oshkosh, Wisconsin.

The following is quoted from your letter:

" 'A' is a member of the vocational school board of the
city of Menasha. The general school board advertised for
bids for the construction of a band auditorium to be used
by the local public school band under the direction of the
general board of education.
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'A' submitted a bid, being a contractor, for the con
struction of this building, and, on opening of bids, was
found to be the low bidder. Question arose as to his ability
to contract with the school board and the city, due to his
holding office as a member of the vocational board of educa
tion. 'A* immediately resigned from membership on the vo
cational board, the resignation, however, being filed subse
quent to the opening of bids, but before any contract is en
tered into.
"Your opinion is requested as to whether or not *A,' un

der these circumstances, is permitted to enter into a legal
contract with the school board of the city of Menasha for
the erection of this building."

A member of the vocational school board is a city officer
(sec. 62.09, subsec. (1), par. (a). Stats.), and as such may
not contract with the city. (Sec. 62.09 (7) (d). Stats.)

Sec. 348.28, Stats., provides:

"Any officer * * * of any * * * city * * *
who shall have, reserve or acquire any pecuniary interest,
*  * * in any contract, proposal or * * * shall
be punished * * ^^y contract * * * entered
into in violation of the provisions of this section, shall be
absolutely null and void. * *

The specific question is whether the penalizing of interest
in the bid, together with the language of the closing sen
tence of the section, makes void the contract where the of
ficer resigns between bidding and entering into the contract.

Wisconsin has no case directly in point and I find but one
other case in the digest. This case, Philadelphia v. Durham,
16 Pennsylvania District 81, is cited in 44 C. J. 95, and is a
direct holding that a public officer who is interested when
the bid is made, but who resigns prior to entering into the
contract, has the same right to contract with the municipali
ty as any other citizen. It is to be noted, however, that the
statute in that case made no reference to interest in a bid,
nor contained any specific provision that contracts in viola
tion of the statute should be void, the court so holding as a
matter of construction. In Harmison v. Town, 32 Ky. Law,
864, the court, under a similar statute, held a contract valid
where the contractor resigned as an official before TnakiTig
the bid, although some months afterwards he was reap-
pointed to the position.
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Wisconsin has a case which is the converse—namely,
where the official, with an interest in the bid, parted with
such interest prior to the entering into of the contract and
continued as an official. Gillen Co. v. Milwaukee, 174 Wis.
362. In that case the court stressed the power of the official
to influence proceedings prior to the execution of the con
tract and while he still retained an interest in the proposed
contract, and said, at page 372;

"It is claimed that at least after the resignation of Wil
liam Gillen as a superintendent of the Edward Gillen Com
pany the board could properly sign and execute the contract.
But after he had participated in the proceedings as above
stated the resignation came too late. If contracts could be
thus made and consummated by public officers holding in
terests adverse to the public after participating in the pre
liminary proceedings, the statute would be shorn of its use
fulness. The taint cannot be so easily removed."

The closing sentence of sec. 348.28 is not that any con
tract in which an official has the prohibited interest is void,
but that "any contract * * entered into in violation
of the provisions of this section," is void, and the section
forbids the officials to have an interest in the bid. In view

of the language of the last sentence of sec. 348.28, the ex
pressions of the court in Gillen Co. v. Milwaukee, supra, and
in other cases under this section, I am of the opinion that
the courts would be likely to hold the contract, under the
facts stated in your inquiry, to be void.

In Land, Log & Lumber Company v. Mclntyre, 100 Wis.
245, the court said, at page 253:

"* * * it would seem that public policy requires a
most rigid adherence to the plain meaning of language wise
ly designed to prevent such officers from contracting with
themselves * * *."

In Gillen Co. v. Milwaukee, supra, the court said, pp. 370-
371:

"With these facts before them the commission evidently
believed that William Gillen was indirectly interested in the
proposed contract and that the interests of the city demand
ed the rejection of the bid. It is our view that this action
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should be commended and sustained. It is also our belief
that if other public officers under similar circumstances used
the same precautions and firmness the public interests
would often be better subserved.

!}! :K

"It is argued by counsel for appellant that no injury
would have been suffered by the city; that on the contrary
there would have been a gain to the city of $3,607.50 if the
Gillen Company bid had not been rejected. * * actu
al loss to the public is not the principle on which the law
proceeds in condemning transactions of this kind. The law
seeks to avoid situations where public officers are tempted to
sacrifice the interests of the public to their own, which de
stroy faithfulness and fidelity in public service."

Although some slight doubt may exist, I am satisfied that
the officials should be advised not to enter into a contract
based upon the city officer's bid submitted prior to his resig
nation.

FMW

Agriculture — County Fairs — State Aid — Under sec.
96.68, Stats., state aid for county fairs can be given only to
counties and agricultural societies, associations or boards.

September 29, 1932.

Clarence E. Rinehard,
District Attorney,

Chippewa Falls, Wisconsin.

You propound the following question:

"In case any of the county fair associations in the state
go out of business and a private corporation takes over the
fair grounds and equipment with the idea of continuing the
fair, can the private association, so long as the fair is con
tinued, legally get premium money from the state and also
legally get any amount of money that the local county board
decides to give them just the same as though the county
were operating the fair more or less itself?"

You state that you have advised:
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"It would appear from the statutes that the manner of
handling the situation set forth in the question would be to
organize a county agricultural society to act in place and
instead of the defunct fair, which new association, when
designated by the county board would be entitled to state
aid and could also receive aid from the local county board."

You have advised correctly. Under sec. 96.68, Stats., state
aid can only be given to "counties and agricultural societies,
associations or boards" and likewise county aid under sec.
59.86, can only be given to an "organized agricultural so
ciety." Such a society could be organized under 93.11.
JWR

Indigent, Insane, etc. — Prisons — Prisoners — Board
of control has no jurisdiction to order transfer of person
committed to central state hospital prior to such person's
being there received, nor jurisdiction to order transfer to
another state hospital of person committed to central state
hospital under sec. 357.13, Stats.

Court may commit, under sec. 357.13, only to central state
hospital, board of control not having designated any other
institution for such commitment and, having so committed,
court may not transfer patient elsewhere, except to county
asylum if he be adjudicated incurable, or to Milwaukee hos
pital under sec. 51.23, subsec. (2). Court, on proper pro
ceedings, also may order return of committed person for
further proceedings in criminal matter.

Wisconsin memorial hospital act does not except special
class from statutes on commitment and transfer of criminal

insane.

September 30, 1932.

Board of Control.

You state the following case: One A has been committed,
under sec. 35,7.13, to the central state hospital for the in
sane, but has not been received and is being held in the
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county jail. Meanwhile, application has been made to the
board of control to transfer A to the Wisconsin memorial
hospital.
You ask whether, assuming that the patient is otherwise

acceptable for admission to the Wisconsin memorial hospi
tal, the board of control has power to make the transfer.

Until 1917, the statutes provided for commitment of the
criminal insane under what are now sees. 357.11 and 357.13
to any state hospital for the insane. Ch. 620, Laws 1917,
added feeble-minded to these sections and state homes for
the feeble-minded to the institutions to which commitment

might be made. Ch. 347, Laws 1919, changed the places of
commitment from any state hospital for the insane or home
for the feeble-minded to the central state hospital or "an
institution designated by the state board of control."
The central state hospital for the insane was provided for

by ch. 585, Laws 1911, and ch. 356, Laws 1913, which includ
ed the provision, now sec. 51.21, subsec. (2), Stats., that
this institution shall be used for the custody of the criminal
insane, and ch. 347, Laws 1919, as we have seen, provided
for commitment of all criminal insane thereto, unless some
other institution is designated by the board of control. The
obvious purpose was to provide a separate institution where
the criminal insane can be guarded and cared for as they
cannot be in the other hospitals.

Sec. 51.23 (1) provides:

"The provisions of all statutes relating to state hospitals
for the insane, except subsections (1), (2), (4), (5), and
(6) of section 51.12 and section 51.13, are applicable to the
central state hospital for the insane."

The excepted sections apply to transfer and parole by the
board of control. The provision, therefore, of sec. 51.23 is
express that the board of control has no power to transfer
inmates of the central state hospital, except as that power
is conferred under special circumstances by sees. 51.12 (3),
51.22, and 51.23 (2) and (3).

Sec. 357.13 (4) provides that no person committed under
sec. 357.13 "shall be removed or discharged from said hos
pital or home except upon the order of the court having



904 Opinions of the Attorney General

jurisdiction over such person for trial, sentence or commit
ment." This latter provision was placed in the section by
the revision bill of 1919 which became ch. 347, Laws 1919.
The sources of the provision, as shown by the note to the
1919 revision bill (1930 Anno.), was sec. 584, Stats. 1917,
enacted by ch. 336, Laws 1878. An examination of this act
discloses that the word "removal" referred not merely to a
removal for the purpose of trial but to removal to another
institution of an incurable, now contained in sec. 51.12 (3)
and left application to the central state hospital. That sub
section reads:

"Whenever, by a fair trial, it shall have become reason
ably certain that any patient in either state hospital is in
curably insane, and such patient is retained to the exclusion
of others whose cases are of a more hopeful character, the
board may transfer him to some county asylum authorized
by law to receive such patients."

This was originally sec. 10, ch. 176, Laws 1872, which
section was amended by ch. 336, Laws 1878, by adding
thereto the provision that no person committed in the cir
cumstances now covered by sees. 357.11 and 357.13 should
be removed or discharged except upon order of the court
having jurisdiction in the criminal matter. It will be seen,
therefore, that this latter provision, retained in subsec. (4),
sec. 357.13, was originally a limitation upon the transfer
provision retained in subsec. (3), sec. 51.12. The separation
of the two provisions would not operate of itself to change
the original force of the limitation. Nor has the subsequent
legislation otherwise restricting the commitment and trans
fer of the criminal insane eliminated the application of sec.
51.12 (3) to persons committed under sec. 357.13, but the
power of transfer is limited to the court having jurisdiction
of the criminal matter as provided in sec. 357.13 (4), just
as it was so first enacted by ch. 336, Laws 1878.

Subsec. (2), sec. 51.12 had its origin in sec. 9, ch. 233,
Laws 1881, long prior to the establishment of the central
state hospital for the insane, and has been continued in the
statutes since the establishment of that hospital. It was re
vised by ch. 347, Laws 1919, the bill, 52, S., containing the
following note:
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"Subsection (2) preserves, temporarily, the provisions of
section 604r. Theoretically, the central state hospital is in
tended to provide for all persons liable to commitment
thereto. But practically, for lack of facilities, many of
them must still be taken care of in other hospitals. This
subsection affords one means of relief, and is therefore re
tained for the present."

The same revisor's bill added subsec. (3), sec. 51.12,
which, with the revisor's note, reads:

"Whenever, by a fair trial, it shall have become reason
ably certain that any patient in either state hospital is in
curably insane, and such patient is retained to the exclu
sion of others whose cases are of a more hopeful character,
the board may transfer him to some county asylum author
ized by law to receive such patients."
"Note: For the reasons stated in the note to subsection

(2) subsection (3) is added, covering such inmates con-
lined in other hospitals."

These notes confirm the legislative intent that all criminal
insane shall be committed to and confined in the central

state hospital, except in so far as their numbers are beyond
its capacity. Sec. 51.23 (2) confers power of transfer from
the central state hospital, but this is subject, as to persons

committed under sec. 357.13, to the provision of sec. 357.13
(4) that removal may be only by order of the court having
jurisdiction in the criminal matter.

Sees. 51.12 (3) and 51.23 (2) appear to be the only direct
provisions for transfer from the central state hospital of
persons committed under sec. 357.13, the one of an adjudi
cated incurable to a county asylum to make room for cases
of a "more hopeful character," and the other of any com
mitted inmate to the Milwaukee hospital because the num
bers exceed those that can be cared for at the central state

hospital. Both such provisions for transfer are subject to
the limitation of sec. 357.13 (4) that a person committed
under sec. 357.13 may be removed only by order of the court
having jurisdiction of the criminal matter.

Whether, if and when the board of control designates an
other institution for commitment under sec. 357.13, trans
fer may be made from the central state hospital to such in-
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stitution, is doubtful, at least. The authority to so designate
another institution, from the history of the legislation, as
we have seen, was directly concerned with the commitment
and care of criminal feeble-minded as distinguished from
criminal insane. I understand that a special state institu
tion for criminal feeble-minded was contemplated at the
time but has not materialized. The language of the provi
sion, however, carries no such limitation and is broad

enough to permit the designation of any institution which
the board deems suitable, as, for instance, for the care of
female criminal insane, for which, I understand, the central
state hospital at present has not suitable facilities.

However, since A does not come within the provisions of
sec. 51.12 (3) or sec. 51.22, and since the board of control
has not designated any other institution under sec. 357.13,
no power seems to exist in the board or the court to trans
fer him from the central state hospital except under sec.
51.23 (2) to the Milwaukee hospital, and that power is lim
ited by the provisions of that subsection and of sec. 357.13
(4).

The Wisconsin memorial hospital was provided for by
ch. 305, Laws 1921, sec. 45.25, Stats., "for the care and
treatment of discharged soldiers, sailors, nurses and ma
rines, * * * w]-jo are suffering from mental diseases
*  * The terms of this act, standing alone, are not
sufficient to constitute an implied exception to the general
policy and statutes with reference to the criminal insane,
nor are the provisions of sec. 45.255, enacted by ch. 394,
Laws 1925, and providing for the application of the laws re
lating to commitment to and transfer from state hospitals
for the insane.

An additional reason why the board of control may not
transfer A, under the present status, is that the board of
control does not acquire jurisdiction of the patient until he
is received at the hospital.
You are advised, therefore, that neither the board of con

trol nor the court has jurisdiction to order a transfer of A
from the central state hospital to the Wisconsin memorial
hospital.
FMW
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Banks and Banking — Mutual Savings Banks— Build
ing and Loan Associations — Insurance — Sec. 215.07, sub-
sec. (7), Stats., enacted by ch. 31, Laws Special Session
1931, authorizes Wisconsin building and loan associations
to subscribe to stock of federal home loan bank organized
under act of congress of July 22,1932.

Sec. 220.085, enacted by ch. 26, Laws Special Session
1931, probably authorizes Wisconsin mutual savings banks
likewise to subscribe to such stock, but question is not free
from doubt.

Wisconsin insurance corporations are not authorized to
subscribe to such stock.

September 30, 1932.

Thos. Herreh),
Acting Commissioner of Banking.

You ask opinion upon the following telegram from Frank
lin W. Fort, chairman of the Federal Home Loan Bank
Board, addressed to you and to the attorney general:

"Please wire me immediately whether or not building and
loan associations, savings banks and insurance companies
or any of them organized under laws of your state are now
eligible to subscribe for stock in federal home loan bank in
your district. When does your legislature reconvene?"

Sec. 215.07 subsec. (7), Wis. Stats., enacted by ch. 31,
Laws Special Session 1931, approved February 6,1932, pro
vides an additional power of building and loan associations,
as follows:

"With the advice and approval of the commissioner of
banking, to become a member of and/or to subscribe for and
purchase notes and debentures issued by any federal finance
or credit corporation which may be organized by act of con
gress for aiding and assisting building and loan associations
to utilize their resources and credit, or to borrow from such
finance or credit corporation, in either case in an amount
not exceeding that allowed under the provisions of subsec
tion (6) of this section."
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Examination of the federal home loan bank act of con

gress, approved July 22, 1932, indicates that the act com

plies with the requirement of sec. 215.07 (7) that it is an
act of congress providing for the organization of a "federal
finance or credit corporation for aiding and as
sisting building and loan associations to utilize their re

sources and credit." Sees. 4 and 6 of the act of congress
provide that building and loan associations may become
members by subscribing to and paying for capital stock of
the home loan bank and that if the state law does not permit
such subscription, the building and loan association may be
come a nonmember borrower by depositing, in addition to
the collateral upon loans, security equal to the amount that
the institution would be required to subscribe to the stock.
Sec. 10 of the act provides that members, or nonmembers
who have qualified as provided in sec. 6, may borrow from
the home loan bank upon the collateral security of the home
mortgages of the building and loan association.

Sec. 215.07 (7) does not use the express phrase, "sub
scribe to the capital stock," and does use the term "sub
scribe" in connection with "notes and debentures," but it
uses the express phrase, "become a member of," and in a
stock corporation that involves subscription to stock, and
the act of congress expressly provides that an institution
may "become a member" by "stock subscription."
This power conferred on building and loan associations is

a special power to "subscribe" in such manner as the act of

congress shall prescribe, so long as the prescription is fair
ly within the meaning of "subscribe." If any other Wiscon
sin statute regulating building and loan associations is in
consistent with such subscription, it is repealed by implica
tion, by this special statute, to the extent necessary to per
mit the association to so subscribe. See XXI Op. Atty. Gen.
381, on similar special authority to banks to "take advan
tage of any act that may be enacted by the congress of the
United States for the relief of any state banks or trust com
panies"; XXI Op. Atty. Gen. 392, upon the authority of
building and loan associations to borrow from the recon
struction finance corporation under the same special power,
sec. 215.07 (7) ; and XXI Op. Atty. Gen. 669, in which it
was said:
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"And then, as its last act of the special session, the legis
lature, by ch. 31, enacted sec. 215.07 (7), previously quoted
herein.

"This section, also, must be interpreted in the light of the
circumstances under which it was enacted, including other
legislation of the special session. In the former opinion re
ferred to by counsel for the Reconstruction Finance Corpor
ation in the letter quoted at the beginning of this opinion
(XXI Op. Atty. Gen. 392), I interpreted this section, as I
had the similar authority ̂ ven banks by the special ses
sion, as superseding inconsistent provisions of the general
statutes, and gave opinion that:
"  ♦ ♦ with the advice and approval of the commis

sioner of banking, a building and loan association may bor
row from the Reconstruction Finance Corporation in the
manner in which that corporation is authorized by the act
of congress to loan, namely, "upon such terms and condi
tions not inconsistent with the act as it may determine."
This conclusion is strengthened by the circumstance of one
limitation, that upon amount, and that one only, being
placed in the section authorizing borrowing from the cor
poration. This, I believe, eliminates the one year term limit
ation of sec. 215.07 (2).
" T am of the opinion, therefore, that a Wisconsin build

ing and loan association, with the advice and approval of
the commissioner of banking, may borrow from the Recon
struction Finance Corporation, with the sole limitation that
the amount shall not exceed two-fifths of its assets, it being,
of course, implied that it can borrow only for the purposes
of the association. * *

"I am confirmed in my opinion that the one year and the
'for temporary purposes' limitations of sec. 215.07 (2) are
superseded if they are inconsistent with the terms and con
ditions upon which the Reconstruction Finance Corpora
tion, under the act of congress, makes the loans. The act
of congress also has a definite and well understood purpose
to make liquid the 'frozen' assets of financial institutions.
To accomplish this may and probably usually does involve
what is commonly known as a 'long term' loan upon the se
curity of the 'frozen' assets. The legislature passed the Wis
consin act in contemplation of the same thing, and in con
templation that congress had under consideration such a
plan. Here, again, the Wisconsin act was highly remedial,
passed in a severe emergency, and is to be liberally con
strued to accomplish its purpose.
"I am of the opinion that sec. 215.07 (7) authorizes a

Wisconsin building and loan association to borrow from the
Reconstruction Finance Corporation for such time and pur-
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poses as will accomplish the purpose of the enactment to
make liquid its frozen assets and enable it to make such use
of the liquid condition as will stabilize the association by
meeting its obligations to members as well as creditors and
as will accomplish the further purpose of special session
legislation to make money invested in building and loan as
sociations available for use by members thereof in accord
ance with their contracts and expectations, subject to the
safeguards of solvency which the special session itself pro
vided."

You are advised, therefore, that a Wisconsin building and
loan association is authorized, "with the advice and approval
of the commissioner of banking," to subscribe for the stock
of federal home loan banks organized under act of congress
of July 22, 1932. In view of the language of sec. 6 (e) of the
act of congress, that the "law of the state" must "permit"
the subscription, it must not be overlooked that the Wiscon
sin statute is not a general authorization, upon the general
approval of the commissioner as to all building and loan as
sociations, but is an authorization to each institution upon
the approval of the commissioner as to that institution. I
am of the opinion that this meets the requirement of the act
of congress, but construction of federal requirements is
more particularly for the federal authorities.

Sec. 220.085, Wis. Stats., enacted by ch. 26, Laws Special
Session 1931, approved February 6, 1932, reads:

"On approval of the banking review board, any state bank
or trust company, or the receiver of any insolvent or delin
quent state bank or trust company, may take advantage of
any act that may be enacted by the Congress of the United
States for the relief of any state banks or trust companies."

In line with the reasons and prior opinions set forth here
in as to building and loan associations and particularly with
XXI Op. Atty. Gen. 381, upon sec. 220.085,1 am of the opin
ion that it authorizes "any state bank or trust company,"
"on approval of the banking review board," to subscribe to
federal home loan bank stock under act of congress ap
proved July 22, 1932, inconsistent provisions of the Wiscon
sin banking statutes, if any, to the contrary notwithstand
ing, for the special provision of sec. 220.085 authorizes these
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institutions to do whatever congress shall prescribe as re
quisite to "take advantage of any act that may be enacted
by the Congress * *
The question occurs: Is this not an attempt by the Wis

consin legislature to delegate a portion of its legislative
power to congress? I think the question is effectually an
swered in the negative by the reasoning and authority of
the following cases: Phila. Fire Assoc. v. New York, 92
N.Y. 311, aff. 119 U. S. 110; Cooley v. Board, U. S. (12
How.) 299, 318; Hanover Nat. Bank v. Moyses, 186 U. S.
181, 190; M. St. P. & S. S. M. R. Co. v. Railroad Commis
sion, 136 Wis. 146,162.

The next question is whether "state banks" as used in
sec. 220.085 includes savings banks. This section is part of
ch. 220, entitled "Banking Department." Ch. 221 is entitled
"State Banks," and ch. 222 is entitled "Mutual Savings
Banks." But all three chapters were in one chapter of the
statutes when sec. 222.21 (1) was first enacted. That sub
section reads:

"Every mutual savings bank formed hereunder shall pos
sess the powers and be subject to the provisions of the gen
eral laws relating to corporations, so far as the same may
be applicable, and shall be subject to all of the provisions of
this chapter relating to reports, examinations, liquida
tions, powers, liabilities and forfeitures, so far as the same
may be applicable, except as herein provided. Any corpora
tion now organized and doing business as a mutual savings
bank shall continue business under this chapter and shall be
subject to all of its provisions."

In XX Op. Atty. Gen. 877, this section was held to make
the reorganization subsection, 220.08 (15), enacted subse
quent to sec. 222.21 (1) and after the separation of the
banking laws into separate chapters of the statutes, applic
able to savings banks. But sec. 220.08 (15) is not inconsist
ent with any provision of ch. 221, while sec. 220.085 may be,
and, as applied to the federal home loan bank act, is incon
sistent with the investment provisions of sec. 221.13. We
must, therefore, look entirely to the intent of the legislature
in the enactment at the special session of sec. 220.085 itself.

Sec. 220.08 (15) uses the term "any bank." Sec. 221.04
(3) (b), enacted by ch. 8, Laws Special Session 1931,
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authorizes "any bank" to "subscribe for and purchase gold
notes issued by the National Credit Corporation." Sec. 220.-
085 uses the term "any state bank."

Wisconsin has but five or six "mutual savings banks" or
ganized under ch. 222, and it does not appear that it had
come to attention that any of these were at the time of the

special session being pressed for ready cash as were many
"state banks" organized under ch. 221, although one had
been taken over by the commissioner of banking and was

reorganized about the time of XX Op. Atty. Gen. 877, in Oc
tober, 1931. However, I do not believe the drafters of sec.

220.085 had in mind to omit savings banks. I believe they
used the term "state bank," as in common parlance, in con
tradistinction solely to "national bank." The intent, of
course, must be found in the language used, unless context,

circumstance, purpose, or result, clearly negatives the letter
of the statute. An absurd result alone may be sufficient.
Foster v. Smvyer Co., 197 Wis. 218. It seems to me it would
be absurd to hold that the legislature intended to open the
federal avenue of relief to all the state's -financial institu

tions except the savings banks. I am of the opinion, there
fore, that savings banks are authorized by sec. 220.085 to
subscribe for stock in a federal home loan bank. The ques
tion is not free from doubt, however, and clarifying legisla
tion should be sought at the regular session of 1933.

The inquiry from the chairman of the Federal Home Loan
Bank Board includes insurance companies. These, of course,
are not under the supervision of the banking department,
but no extended discussion is required and this opinion may
as well cover such corporations also.
No special legislation was passed with reference to insur

ance companies such as sees. 220.085 and 215.07 (7), and so
we must find the authorization for insurance companies, if
any, in the general statutes regulating these corporations.

Sec. 201.25 provides the investments which may be made
by domestic fire and casualty companies, sec. 206.34 invest
ments that may be made by domestic life insurance compan
ies, including fraternals (sec. 208.02 (10) ). Careful exam
ination of the provisions of these sections discloses no pro
vision that can be construed, in my opinion, to authorize
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subscription to the stock of the federal home loan bank, and
domestic insurance corporations are expressly prohibited
"to make any investment not authorized by law." (sees.
201.25 (3); 206.34 (2); 208.02 (10) ). I am advised by
the commissioner of insurance that he is of like opinion.
FMW
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Contr<icts — Criminal Law — Felony — Elections —
Suffrage — Public Officers — Malfeasance — Local officer
convicted of having pecuniary interest in public contract in
violation of sec. 348.28, Stats., is not disfranchised by art.
Ill, sec. 2, Wig. Const., for reasons:
1. Such offense was not felony at common law or by ter
ritorial statute at time of adoption of constitution, and
2. Such offense is not made felony by statutory penalty
of imprisonment in state prison.

October 5, 1932.

Honorable Philip F. La Follette,
Governor.

You write:

"A request has been received for the restoration of citi
zenship in a case where a local official pleaded guilty to mal
feasance in office, the charge being that he had a pecuniary
interest in a contract in violation of sec. 348.28, Stats. Will
you advise whether this local official has lost his citizen
ship."

Art. Ill, sec. 2, Wis. Const., provides:

"* * * nor shall any person convicted of treason or
felony be qualified to vote at any election unless restored to
civil rights."

The maximum penalty for violation of sec. 348.28, Stats.,
is five years in the state prison. The section does not desig
nate violation as either a misdemeanor or a felony, nor in
any other manner characterize it, except as it is character
ized, if at all, by the state prison penalty.

Sec. 353.31 provides:

"The term 'felony,'- when used in any statute, shall be
construed to mean an offense for which the offender, on con
viction, shall be liable by law to be punished by imprison
ment in a state prison."

This was construed in Wilson v. State, 1 Wis. 184, 188, as
a statute "to constitute a rule of construction in all cases
where the word felony is met with in a statute," and the
court, p. 190, quoted with approval from a Massachusetts
case;
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"* * * in the construction of a penal statute, a mis
demeanor could not be construed as made a felony, but by
express words or by necessary implications."

And it was held in the early Wisconsin case that, the utter
ing, of counterfeit money being a misdemeanor at common
law, it was not made a felony by the imposition by statute
of a state prison penalty.
This construction of the statutory definition of felony was

affirmed in Nichols v. State, 35 Wis. 308, in construing the
word "felony" in the accessories statute to include a crime
which was a mere misdemeanor but which, by reason of the
punishment being by'state prison sentence, was within the
definition of "felony" as used in the statute, the court said,
p. 311:

"A person convicted of the principal offense charged in
this information is liable by law to be punished by imprison
ment in the state prison. (Id., 1897, sec. 6.) The conclusion
is irresistible, that such offense, although not a felony, ad
mits of accessories, by virtue of the statute, and that Dud
ley could legally be informed against and convicted as an
accessory before the fact to the offense charged in the in
formation."

The holding of this case was affirmed in Hall v. State, 48
Wis 688.

In State ex rel. Isenring v. Polacheck, 101 Wis. 427, 431,
it was affirmed that "an offense not felony at common law
will not be construed a felony by statute, unless by express
words or by necessary implications," citing .the Wilson and
Nichols cases. The rule of these cases has not been over

ruled. It is true that in Wood v. Placky, 202 Wis. 247, the
court said, p. 250:

"Sec. 348.231, Stats., prescribes as punishment imprison
ment in the state prison. Consequently, by virtue of sec.
353.31, an offense under sec. 348.231 constitutes a felony."

This question was not presented to the court and the above
statement is a dictum. See XXI Op. Atty. Gen. 506.
I am clearly of the opinion, therefore, that violation of

sec. 348.28 is not a felony by reason of the state prison
penalty.
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In State ex rel. Isenring v. Polacheck, supra, it was held
that bribery of a member of the legislature, although pun
ishable by imprisonment in the state prison, not having
been a felony at common law ©r by territorial statute at the
time of the adoption of the constitution, the word "felony"
in article IV, section 15, of the constitution, providing privi
lege from arrest "in all cases, except treason, felony and
breach of the peace," "must be limited to such offenses as
were felonies at the time the constitution was adopted," p.
431, and that, therefore, bribery of a member of the legis
lature would not come within the exception of felony in that
clause of the constitution.

I am of the opinion, therefore, that, notwithstanding the
statute makes it punishable by imprisonment in the state
prison, and even though the statute expressly made it a
felony, it did not disfranchise under article III, section 2 of
the constitution, unless it was a felony at common law or by
territorial statute at the time the constitution was adopted.
I have made search and find no territorial statute even

prohibiting such a contract, and no statement or authority
holding the offense of which the local officer was convicted
a felony at common law, and I do not believe claim will be
made that it was.

In Ryan v. Olson, 183 Wis. 290, the court said, p. 292:

"'I' * Under sec. 61.33, Stats., no trustee shall in any
manner be directly or indirectly interested in any contract
with the village, and by sec. 4549 [348.28] such a trans
action is made a misdemeanor,"

thus affirming the conclusion that it is even under the stat
ute but a misdemeanor.

I am of the opinion, therefore, that the local officer who is
convicted under sec. 348.28 of having a pecuniary interest
in a public contract would not become disfranchised and
that therefore no restoration of civil rights is necessary.
FMW
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Criminal Law — Gambling — Lotteries — Trade Regula
tion — Trading Stamps — Giving away without charge,
and regardless of purchase of anything, of cards bearing
numbers serially and entitling holders to prizes in accord
ance as number on particular card coincides with figures of
bank balances published each week is not lottery, gambling
device nor violation of trading stamp law.

October 6, 1932.

Louis S. Wiener

Assistant District Attorney,
Milwaukee, Wisconsin.

You write:

"I am submitting the enclosed reward card. Contents of
said reward card are re^stered in the U. S. Patent Office
by M. A. Reid. Kindly give me an opinion as to whether or
not the enclosed card is in violation of the state statute."

The enclosed card reads:

"$1,287.00 Reward Offered
No. Week Starting
We want the public to know that we are in the jewelry

BUSINESS and in order to have that known we have decided
to distribute our advertising money among the public
thereby directly benefiting those to whom we cater.
Milwaukee Bank Balances Published in the Wiscon
sin News Govern These Rewards. Saturday Only

Last Five Figures $500.00 in cash
Last Four Figures $100.00 in cash
Last Three Figures !__$ 45.00 in mdse
Last Two Figures $ 2.00 in cash

Tuesday, Wednesday, Thursday, Friday
Last Five Figures $100.00 in cash
Last Four Figures $ 50.00 in cash
Last Three Figures $ 10.00 in cash

"Contest open to everybody except Employees of the Elgin
Jewelry Co. and their families. It is not necessary to pur
chase JEWELRY in order to receive a card. This card is Ab
solutely Free to Everyone. Not more than ONE reward
paid to anyone person each week. This reward card is good
for one week, from date hereof, holidays excluded.
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"A Few Suggestions From our $45.00 Specials
Gents—Elgin, Waltham, Illinois, Bulova. Helbro and

Hamilton Watches.
Genuine Diamond Ring, mounted in 18K, solid gold.

Ladies—Wrist Watch, 14 K. Gold—15 Jewel
Genuine Diamond Ring, Solid 18K gold

And many other articles of Jewelry too numerous
to mention.

To stimulate the weekly free distribution op reward cards
by the Elgin Jewelry Company, we are going to distribute
free in addition to the regular weekly prizes (4) automo
biles, dates and names listed as follows:
October 1st 1932 Essex Sedan
December 1st 1932 Buick 8-Cyl. Sedan
April 1st 1933 Ford Sedan
July 1st 1933 Chevrolet Sedan
reward cards distributed free are imprinted with figures.
If the last five figures of the Milwaukee clearing house
balances on the above mentioned dates correspond with the
numbers imprinted on any card the Holder will be entitled
to one of the above mentioned cars.
Contestants participating in this free reward offer must
save all cards consecutively distributed from time of start
ing. Unless contestants can show a card for each week
consecutively from the time the first card was received the
contestant will not be entitled to this free automobile
REWARD.

"Elgin Jewelry Co."

This is not a lottery or a gambling device, because the
card is given away. 38 Cyc. 291; 27 Cyc. 979, 999; IX Op.
Atty. Gen. 9. Neither is it a violation of the trading stamp
law, because it is not sold or given in connection with the
sale of anything else. Sec. 134.01, Stats.; VIII Op. Atty Gen
820; XIII Op. Atty. Gen. 355.

I am of the opinion, therefore, that it violates no Wiscon
sin statute.

FMW



Opinions of the Attorney General 919

Appropriations and Expenditures — Charitable and
Penal Institutions — Counties — Board of Trustees of
County Institutions — Board of trustees of county asylum
have not authority to use for construction and improvement
moneys appropriated for operation and maintenance nor
moneys in county treasury as asylum receipts. Former may
not be diverted from operation and maintenance and latter
are county funds that may not be used without appropria
tion by county board.

October 7, 1932.

Board op Control.

You ask whether the board of trustees of a county asylum
can use, without specific appropriation by the county board,
$2500.00 from the" "county asylum fund" to construct an
addition to the buildings for cold storage. I assume that the
county asylum fund referred to is the money on hand from
appropriation of the county board for operation and main
tenance or/and receipts of the institution from the state and
other sources.

Sec. 46.18, subsec. (6), Stats., provides that all receipts
of the institution shall be paid into the county treasury and
the bills of the institution audited by the trustees and paid
by county orders. Sec. 46.18 (8) provides for annual appro
priation by the county board for operation and maintenance
and for construction and improvement.
From these provisions two conclusions are inescapable:

1. All receipts of the institution are general funds of the
county, and 2. The board of trustees are limited as to both
**operation and maintenance" and "construction and im
provement" to the amounts annually appropriated by the
county board for these purposes respectively. This opinion
is in conformity with other opinions of the attorney gen
eral, particularly XII Op. Atty. Gen. 26, XX Op. Atty. Gen.
130, XXI Op. Atty. Gen. 59. You are advised, therefore,
that the asylum trustees may not use for construction and
improvement any portion of the funds appropriated for op
eration and maintenance nor any portion of the funds on
the books of the county as asylum receipts. The appropria-
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tion for operation and maintenance may not be diverted to
construction and improvement and the moneys in the treas
ury, as the asylum receipts are county moneys and are not
available until appropriated by the county board.
FMW

School Districts — Detachment of Territory — Distribu
tion of Assets and Liabilities — Where territory is detached
from joint school district maintaining high school and
there is no distribution of assets and liabilities, detached
area may not be charged w^ith liability of district incurred
prior to detachment which is not liability for bonded in
debtedness or for loan from state trust funds.

October 7, 1932.
WiLLLIAM M. GlEISS,

District Attorney,
Sparta, Wisconsin.

Your letter is quoted as follows:

"The county superintendent of schools of Monroe county
has requested from me an opinion based upon the following
facts, which I submit to you and ask your opinion thereof.
"The village of Cashton and the parts of the townships of

J, P, and C comprise a joint school district in which was lo
cated a high school. Approximately two years ago the town
ships took advantage of section 40.85, and became detached.
"It has now been discovered that the school board of the

original joint district, in making up the items for tuition
charges against the townships, have overcharged a consider
able sum. The greatest part of the townships above men
tioned were not within the school district. The townships
have now refused to pay the tuition for the present year,
claiming that they are entitled to an offset on account of
the excessive charge heretofore made. The excessive charges
were made while the district was joint, and [paid] since the
detachment under section 40.85. Assuming that the town
ships have a claim for refund against the school district,
can the present school board prorate the excess charges paid
by the townships for tuition against the lands detached?
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"You will understand that parts of the three townships
named with the village of C comprised this joint school dis
trict up to 1930."

Your letter does not state whether there was a distribu
tion of assets and liabilities in accordance with the provi
sions of sec. 40.85, subsec. (4), par. (d), Stats., or whether
there was no such distribution as provided in pars, (e) and
(f) of that subsection.
Any liability which attached to the join district prior

to the detachment would be subject to distribution if a dis
tribution was made.

If, however, there was no distribution of assets and lia
bilities at the time the detachment was made, there appears
to be no method by which any such liability could be charged
to the detached territory.
In sec. 40.85 (4) (f) it is provided:

"Where there is no adjustment, assignment and transfer
of assets and liabilities under the provisions of section
66.03, the detached territory shall continue to pay its pro
portionate share, based on assessed valuation, of the bonded
indebtedness and of any loan from the state trust :mnds ot
the former district and existing at the time of detachment.

Under the familiar rule of construction, expressio unim
est exclusio altevius, the naming of specific liabilities which
the detached territory shall continue to share is equivalent
to a declaration that such detached territory is not to share
other liabilities of the joint district after the detachment
has taken place.
JWR
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Trade Regulation — Trading Stamps — Scheme whereby
store issues coupons to customers redeemable in merchan
dise by another is violation of ch. 134, Stats.

October 7, 1932.
Walter A. Graunke,

District Attorney,
Wausau, Wisconsin.

You request an opinion as to whether the plan outlined in
your letter constitutes a violation of ch. 134, Stats. You
state the plan as follows:

"The X Co. enters into a contract with a local merchant
whereby the local merchant receives a package of the en
closed coupons from the X company. These coupons are in
turn given by the local merchant to his customers with pur
chases of the local merchant's goods. When the customer has
accumulated twenty-five of these coupons he then sends the
twenty-five coupons with sixty cents to the X Co., and the
X Co. sends him a bottle of ink of the value of sixty cents
and they also send him free a pen and pencil set as adver
tised. The coupons become the property of the dealer and
are given to the customer with the sale of the dealer's own
goods. They are not given with a sale of the X Ink Com
pany's goods. The coupons may also be redeemed in cash at
the value of one-tenth of a cent each."

The only type of trading stamp or coupon which is per
mitted under ch. 134, Stats., is stated in the exception,
which reads as follows, sec. 134.01, subsec. (1):

"* * * except that any manufacturer, packer, or
dealer may issue any slip, ticket, or check with the sale of
any goods, wares or merchandise, which slip, ticket or check
shall bear upon its face a stated cash value and shall be re
deemable only in cash for the amount stated thereon, upon
presentation in amounts aggregating twenty-five cents or
over of redemption value, and only by the person, firm or
corporation issuing the same; * *

Since the coupons or tickets to be issued under the pro
posed plan would entitled the customer to receive something
of value other than cash, from a dilferent person or corpor
ation than the store which issues the same with a purchase,
the plan is clearly in violation of the provisions of this
chapter.
SB
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Automobiles — Registration — Constitutional Law —
Sec. 85.02, subsec. (3), Stats., is not unconstitutional be
cause of indefiniteness or unreasonableness.

October 7, 1932.

RoscoE Grimm,
Assistant District Attorney,

Beloit, Wisconsin.

You state that a man was arrested for driving an automo
bile without proper license plates, operating a used automo
bile for demonstration purposes bearing a dealer's license
plates, contrary to and in violation of sec. 85.02, Wis. Stats.
You further state that the facts are admitted but the con

stitutionality of the law is attacked, claiming the act to be
indefinite as to what is meant by authorized distributors,
and entirely unreasonable.

Sec. 85.02, subsec. (3), Stats., reads as follows:

"Service vehicles to be registemsd. Beginning July 1,
1931, as to motor trucks, tractor trucks, trailers, and semi
trailers, and January 1,1932, as to other vehicles, every ve
hicle owned by any dealer, distributor or manufacturer of
vehicles required to be registered by this chapter shall be
registered in the same manner as other similar vemcl^s,
except new vehicles displayed for retail sale or used for
demonstration purposes by a dealer, distributor or manu
facturer. When any such vehicle is displayed for retell sale
or used for demonstration purposes, there shall be affixed to
the inner side of the windshield of such vehicle, or in oteer
conspicuous positions if there is no windshield, a
played for Sale and Demonstration' sticker, bearing the
words 'Displayed for Sale and Demonstration,' the name
and registration number of the dealer, the make and style of
the vehicle, the date received from the distributor or manu
facturer and the license fee for the vehicle, plainly stamped
or stenciled thereon."

We do not see how this statute can be attacked for in
definiteness. In this case the meaning of "distributors" is
immaterial, for under the words of the statute "other vehi
cles * * * except new vehicles" "shall be registered in the
same manner as other similar vehicles" whether operated
by dealers, distributors or ordinary individuals.
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I quote from XXI Op. Atty. Gen. 367, pp. 368-369;

"As to used cars, therefore, those in the hands of dealers
are in exactly the same status as used cars in the hands of
individuals."

I also quote from Wentworth v. Racine County, 99 Wis.
26, 29:

•I. uncertainty exists so as to warrant the

court in saying that the law is void on that account, there
ought not to be any difficulty in discovering it, for legisla
tion cannot properly be thus brushed aside and nullified if
susceptible of any reasonable contruction that will support

In regard to the reasonableness of the statute, I quote
from Hendrick v. Maryland, 235 U. S. 610, 622:

"The movement of motor vehicles over the highways is
attended by constant and serious dangers to the public, and
is also abnormally destructive to the ways themselves. Their
success depends on good roads the construction and main
tenance of which are exceedingly expensive; and in recent
years insistent demands have been made upon the States for
better facilities, especially by the ever-increasing number of
those who own such vehicles. As is well known, in order to
meet this demand and accommodate the growing traffic the
State of Maryland has built and is maintaining a system of
improved roadways. Primarily for the enforcement of good
order and the protection of those within its own jurisdic
tion the State put into effect the above-described general
regulations, including requirements for registration and li
censes. A further evident purpose was to secure some com
pensation for the use of facilities provided at great cost
trom the class for whose needs they are essential and whose
operations over them are peculiarly injurious.

•  4.^^ absence of national legislation covering the subject a btate may rightfully prescribe uniform regulations
necessary for public safety and order in respect to the oper
ation upon its highways of all motor vehicles * * * "

Many other authorities are also cited in this case.
We hold that sec. 85.02 (3) is plainly constitutional

JWR
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Elections -r- Nominations — Public Officers — Sheriff —
County clerk must place on ballot for general election in
November name of person receiving highest number of
votes for sheriff in September primaries, despite fact that
such person is not citizen of United States and hence is in
eligible to office, where such person may become citizen and
so qualify for office before commencement of his term.

October 7, 1932.

Edward T. Vinofal, Jr.,
District Attorney,

Mauston, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement
of facts:

"Our county clerk is in doubt as to whether or not he
should place the name of the party receiying the highest
number of votes for sheriff in the primaries on the ballot
for the election in November.
"The reason for this doubt is that the party receiving the

highest number of votes is not a citizen of the United States,
however, in a circular which I have attached hereto and
marked Exhibit "A," this candidate assured the people that
he would be able to qualify if elected.
"Under the case of State ex rel. Barber vs. Circuit Court,

178 Wis. 468 it would appear that this man's name must be
placed on the ballot. After a careful study of this case I find
no mention is made of section 5.14, subsection (2), which, I
believe, was the law at that time. Subsection (2) of the
above section provides that where the party dies or files a
declination or is otherwise disqualified to accept such nomi-
ation the vacancy is to be filled by the party committee. ̂
"Will you kindly advise whether or not this nominee is

disqualified to accept the nomination under the facts as
above stated? For your information this nominee was a
citizen of the United States, later became a citizen of Cana
da and some months ago, before announcing his candidacy,
commenced proceedings to become a citizen of the United
States."

It is the opinion of this department that, under the fore
going facts, the county clerk of Juneau county must place
the name of the person receiving the highest number of
votes for sheriff in the September primaries on the ballot
for the general election to be held in November.
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In State ex rel. Barber v. Circuit Court, 178 Wis. 468
(1922), 190 N.W. 563, it was held that where the legisla
ture of the state of Wisconsin had not imposed, as a condi
tion precedent to a candidate's right to have his name
placed upon the official ballot, that he be eligible to the
office if elected, the courts of the state have no jurisdiction
to do so. It was further held in that case that the only re
quirement in the statute as a condition precedent to the
right of a nominee to a place upon a ballot is that found in
subsec. (3), sec. 5.17, Stats., that such nominee shall file a
declaration that, if elected, he will accept the office and qual
ify therefor; and a condition that the nominee shall be elig
ible to the office sought will not be implied.
In that case the provisions of subsec. (2), sec. 5.14, Stats.,

which reads as follows, were either not considered or not

thought controlling:

"If a person whose name is printed on the primary ballot
shall die or file a declination to accept the nomination after
the ballots are printed, or if he shall be disqualified to accept
such nomination, the votes cast for him shall be counted and
returned; and if he shall receive the greatest number of
votes, as provided by section 5.15, the vacancy shall be filled
by the party committee, as aforesaid."

It is our opinion that this case is decisive of the question
submitted by you.

In the case of State ex rel Schuet v. Murray, (1871) 28
Wis. 96, it was held that an alien who has not become an

elector by declaring his intention to become a citizen, may
nevertheless hold an office to which he has been elected, if
his disability is removed before the commencement of the

term for which he was elected. Then, in State v. Trumpf,
50 Wis. 103, 5 N. W. 876, 6 N. W. 512, the doctrine an

nounced in the case of State ex rel. Schuet v. Murray,
(1871) 28 Wis. 96, was adhered to. In the Trimipf case it
was held, p. 108:

*  * in the absence of any constitutional or statu
tory provision on the subject, such ineligibility goes only to
the holding of the office, and hence that, if an alien who is
not an elector received a plurality of votes for an office, he
may lawfully hold and exercise the same, if, by naturaliza-



Opinions op the Attorney General 927

tion or declaration, his disability is removed before the com
mencement of the term of office to which he has been
elected."

See also State ex rel. Schommer v. Vandenherg, (1917)
164 Wis. 628, 160 N.W. 1037 and State ex rel. McKeever v.
Cameron, (1923) 179 Wis. 405, 192 N.W. 374.
You are therefore advised that, in view of the foregoing

decisions, the county clerk of Juneau county must place the
name of the person who has received the highest number of
votes for sheriff, in the September primaries, on the ballot
for the general election in November, despite the fact that
such nominee may presently be disqualified to accept the
nomination, inasmuch as he may be able to qualify before
his term of office commences. This view is based on the
theory that the ineligibility goes only to the holding of the
office and not to the election to office.
JWR

Physicians and Surgeons — Malpractice — Prisons —
Prisoners — Malpractice suit can legally be brought by in
mate of state prison against prison physician or dentist.

October 8,1932.

A. W. Bayley, Secretary,
Board of Control.

You request an opinion on whether a suit can legally be
brought by an inmate of the state prison against a prison
physician or dentist for malpractice, and whether it would
be advisable for such prison physician or dentist to carry
personal liability insurance.
Yes, such suit could be brought and recovery had thereon

if the dentist or physician was negligent—Nelson v. Har
rington, 72 Wis. 591. The principle which makes a govern
ment immune from suits arising out of wrongs committed
by its officers and agents while in performance of govern
mental functions, of course, protects only the government
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and does not prevent personal liability from attaching to the
officers and agents. In Apfelhacher v. State, 160 Wis. 565,

576, 152 N.W. 144, it was said:

"A denial of the application of the doctrine of respondent
superior to the state when exercising a governmental func
tion does not leave a person injured remediless. He has his
cause of action agaii'ist the person or persons actually com
mitting the wrong. * * *"

See also Morrison v. Fisher, 160 Wis. 621, 152 N.W. 475,
21 R.C.L. 1184, 36 L.R.A. 293.

Whether or not it would be advisable for prison physi
cians or dentists to caiTy personal liability insurance as pro
tection against such malpractice suits is a question of policy
and not for this department to pass upon.
In the foregoing it has been assumed that convicts in this

state have the right to sue, certainly after the expiration of
their sentences, if not during their terms. While there is no
direct holding in this state to this effect, the constitution
provides that there can be no bar on account of their con
viction.

Sec. 12, art. I of the Wisconsin constitution reads as fol
lows:

"No bill of attainder, ex post facto law, nor any law im
pairing the obligation of contracts, shall ever be passed, and
no conviction shall work corruption of blood or forfeiture of
estate."

JWR
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Automobiles — Suspension of Licenses — Motor vehicle
driver's license which has been suspended under provisions
of sec. 85.08, subsec. (10, (11) or (13), Stats., may be re
issued only upon pajonent of fee of one dollar prescribed by
sec. 85.08 (13), except in cases where judgment of convic
tion has been vacated or reversed as provided in sec. 85.08
(10) (k).

October 8, 1932.
Theodore Dammann,

Secretary of State.

You refer to sec. 85.08, subsec. (13), Stats., and inquire
whether the fee of one dollar therein authorized for the
granting of a new license at the end of the period of suspen
sion of the license is applicable to licenses suspended under
the provisions of sec. 85.08 (10) and (11), Stats. These
three subsections must be read together in order to properly
ascertain the intention of the legislature with respect to
said fee.

There appears to be no other provision than that found in
sec. 85.08 (13) with respect to the imposition of a fee for
the furnishing of a new license after suspension, except
that, in sec. 85.08 (10) (k) it is provided that where a judg
ment of conviction is vacated or reversed, the license and
certificates of registration shall be restored and reissued.
In that situation, the legislature apparently intended that
the person against whom the erroneous conviction was
granted should be made whole without charge of any fee.
Throughout the three subsections a distinction is made

between the driver's license and the registration certificates.
The language of sec. 85.08 (13) which relates to the fee,
reads as follows:

"* * * Upon revocation or suspension of such license
the holder thereof shall immediately surrender his license,
through the court, to the secretary of state, and must apply
for a new license at the end of the period of suspension.
Such application shall be accompanied by a fee of one dol-

It is the opinion of this department that this language re
fers to all drivers' licenses which have been suspended pur
suant to the provisions of sec. 85.08 (10), (11) and (13),
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but that it does not apply to the restoration of registration
certificates or number plates.

If the period of suspension is terminated within the year
covered by the certificate of registration and number plates,
such certificates of registration and number plates should
be restored without the imposition of any fee. If, however,
the suspension is terminated after the year for which the
registration certificate and number plates were issued has
expired, a new application must be made in the usual man
ner and upon payment of the fees prescribed by law for the
new year.

JWR

Contracts — Public Officers — Board of Vocational Edu
cation — Malfeasance — Member of local board of vocation
al education in city is city officer and may not contract with
general board of education.

October 8, 1932.

George P. Hambrecht, Director,
Board of Vocational Education.

You inquire whether a member of the local board of vo
cational education of a city, who is an insurance agent, may
write insurance on school buildings which are under the
jurisdiction of the general board of education of the city.
A member of the local board of vocational education is a

city officer under the provisions of sec. 62.09, subsec. (1),
par. (a), Stats., and it is provided by sec. 62.09 (7) (d),
that:

"No city officer shall be interested, directly or indirectly,
in any improvement or contract to which the city is a party,
and whenever it shall appear that such is the case such con
tract shall be absolutely null and void and the city shall in
cur no liability whatever thereon.

A contract of insurance entered into by the general board
of education would be a contract with the city under the
provisions of this statute.
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The conclusion is, therefore, reached that a member of
the local board of vocational education may not lawfully
have an interest in a contract with the general board of
education. See XXI Op. Atty. Gen. 898.
JWR

Public Health — Cigarettes — Owner or lessee of place
where cigarette vending machine is installed is required to
pay license prescribed by sec. 852.50, Stats.

October 8, 1932.
Harold W. Hartwig,

District Attorney,
Watertown, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement
of facts:

"Where a corporation has certain mechanical devices or
cigarette vending machines which it installs in various
places throughout a city, and derives a revenue therefrom,
do the various places where the particular cigarette vending
machines are installed pay the license therefor required by
statute, or is the corporation which distributes these vend
ing machines in the first instance responsible for the li
cense?"

It is the opinion of this department that under the provi
sions of sec. 852.50 of the Wisconsin statutes the various
places where the particular cigarette vending machines are
installed are required to pay the license therefor fixed by
statute.

Sec. 352.50 provides in part:

" (2) It shall be unlawful for any person, firm, or corpor
ation, in any manner, directly or indirectly, upon any pre
tense, or by any device, to manufacture, sell, exchange, bar
ter, dispose of or give away, or keep for sale any cigarettes,
cigarette paper or cigarette wappers, or any paper made or
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prepared for the purpose of being filled with tobacco with
out first obtaining a license therefor, as hereinafter provid
ed."

It is clear that under the provisions of the foregoing sec
tion it is unlawful for any person, firm, or corporation to
"keep for sale any cigarettes" without first obtaining a li
cense therefor. This would require the owner or lessee of
the place where the particular cigarette vending machine is
installed to pay the license therefor.
HHN

Appropriations and Expenditures — Jurors — Public
Officers — Clerk of Circuit Court — District Attorney —
Juror is not entitled to expenses for meals.

Clerk of circuit court on salary basis should turn over
fees collected to county treasurer and, if he does not do so,
suit may be brought to recover same by district attorney
upon authority and direction, of county board.

October 8,1932.

Frank B. Keepe,
District Attorney,

Oshkosh, Wisconsin.

You have submitted a question in regard to how payment
of meals of jurors while on jury duty should be made by the
county.

You are advised that payment of same should not be made
at all by the county. The following statute sets forth the
only compensation allowed to jurors and does not mention
payment for meals.

Sec. 255.31, Stats., reads:

"Every grand and petit juror summoned upon any venire
shall received four dollars for each day's actual attendance
upon any circuit court, county court or municipal court
from either of which an appeal in such action, as may be for
trial, must be taken directly to the supreme court, and four
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cents for each mile actually traveled in going and returning
by the most usual route; but shall be paid for no day when
the court is not in session unless specially ordered by the
presiding judge."

In the other questions you have submitted you state that
the county board of your county in 1923 changed the com
pensation of the clerk of circuit court from fees to salary.
You ask about the disposition and collection of the fees
enumerated under sec. 59.42. You will find the answer to
these questions in sec. 59.15, subsecs. (7) and (8).
In your final question you ask whether the clerk and his

bondsmen are liable for all fees which were collected and not
turned over to the county treasurer, and whether the county
board must first authorize and direct you as district attor
ney to bring suit to recover such fees before you may bring
such suit.

The answer to both questions is, "Yes." In Quaw v. Paff,
98 Wis. 586, an action based on facts similar to those under
consideration was brought. If you instituted a civil action as
district attorney, you should first have the direction and
authority of the county board under III Op. Atty. Gen. 688.
However, you might also institute the action as an ordinary
taxpayer under Qiiaw v. Paff, 98 Wis. 586.
JWR

Bridges and Highways — City participating in construc
tion of bridge under provisions of sec. 87.02 or 87.03, Stats.,
is subject to county tax for bridges under sec. 87.01.

October 8, 1932.
Verne C. Lewellyn,

District Attorney,
Green Bay, Wisconsin.

Your letter is quoted, in part, as follows:

" 'A', a city located in the county of Brown, state of Wis
consin, which previously had maintained its own bridges,
and the supervisors in the city of *A' not having voted upon
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any matter arising under section 87.01, is now receiving
state and county aid under the long bridge act, or section
87.02.
"Question: Does the fact that this city is receiving state

and county aid, as apportioned by the state highway com
mission, prohibit the city of 'A' from exercising their option
of maintaining their own bridges, or must they be classed as
cities receiving county aid."

Sec. 87.06, subsec. (3), Stats., which was enacted by ch.
528, Laws 1929, explicitly provides:

"Whenever any municipality shall have participated in
the cost of the construction, reconstruction or purchase of
a bridge under the provisions of sections 87.02 and 87.03,
the property of such municipality shall thereafter be sub
ject to taxation by the county for the construction and re
pair of bridges within such county under section 87.01."

The above statute appears to definitely fix the status of
the city in question.
SB

Bridges and Highways — Fences — Counties — Public
Lands — Provisions of sec. 90.03, Stats., requiring partition
fences to be built between adjoining land owners therein
described, are applicable to county. Provisions of this sec
tion, however, are not applicable when land is held in trust
for state by state historical society.

October 11, 1932.

T. W. Andresen,

District Attorney,

Medford, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement
of facts:

"I desire your opinion on the following: Can a farmer
owning and occupying lands used for farming purposes,
who wishes to have a legal fence between his lands and
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lan(fe owned by the county, through tax deeds, force the es
tablishment of a legal fence and compel the town to levy a
tax for the payment of one half the cost of construction,
against the county?
"I have been reading your opinion in volume XIX, page

579, in which the question was answered by your depart
ment. The opinion states that as a general rule of law, a
county can not be required to join in fencing lands 'because
the county is not using and occupying the land for farming
purposes, within the meaning of sec. 90.03.' In other worck
the opinion is based on that part of the opinion which I have
in quotation marks. Calling attention, however, to section
90.03, this section reads as follows: 'The respective occu
pants of adjoining lands used and occupied for farming pur
poses and the respective owners of adjoining lands, when
the lands of one of such owners is used and occupied for
farming purposes, shall keep and maintain partition fences
*  ♦ » X- ^

"It is my opinion that sec. 90.03 does not require the coun
ty to be using and occupying the land for farming purposes,
as stated in the opinion above quoted; that this section re
quires that only one of such owners, if he is using the land
for farming purposes, may compel the adjoining owner,
even though he is not using the land for farming purposes,
which is the case of the county, to establish a legal fence un
der section 90.03.

"It seems to me in fairness that a person occupying and.
using a farm though the county owns the adjoining lands,
should have the benefit of the statute, and compel the erec
tion of a fence, even though it be county owned land
"As a second proposition, I desire your opinion: If tke

adjoining land is owned by the state historical society,
would section 90.03 apply, and to whom would the one half
be chargeable?"

It is the opinion of this department that sec. 90.03, Stats.,
is applicable to a county that owns land adjoining lands used
and occupied for farming purposes regardless of whether
the county uses such lands for farming purposes. See XX
Op. Atty. Gen. 454. Anything in XIX Op. Atty. Gen. 579 in
conflict with this opinion must be considered overruled.
In answer to your second question, it would seem that if

the adjoining land is owned by the state historical society
then the provisions of sec. 90.03 would not be applicable for
the reason that words of a statute applying to private rights
do not affect those of the state and that statutes in general
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terms should not be construed to conclude to its hurt the
state. State v. City of Milwaukee, 145 Wis. 131 and cases
cited on page 135. New Holstein v. Industrial Commission,
191 Wis. 93, 98. It appears that the only exception to this
rule is where the state acts in its proprietary capacity as
the owner of property in which case the state is bound by
the same rules as those which apply to its citizens. Fulton v.
State Annuity & Inv. Board, 204 Wis. 355.
However, in the present case the state is not acting in its

proprietary capacity but on the contrary is carrying out an
educational policy and program in the creation of the state
historical society which dates back to the early history of
the state. It would seem, therefore, that the rule would be
applicable that general statutes are not to be construed to
conclude to its hurt the state. See the discussion on this
point in XX Op. Atty. Gen. 454, 455.
You are therefore advised that where the state historical

society has title to the land and occupies it, such title being
held in trust for and on behalf of the state, it is not subject
to the provisions of sec. 90.03, Stats., and is not required
to build one-half of the partition fences.
JWR

Elections — Nomination Payers — Under sec. 5.26,
Stats., nomination papers cannot be accepted by secretary
of state after midnight of last day for filing.

October 11, 1932.

Theodore Dammann,
Secretary of State.

You inquire as follows:

"A candidate for assembly for the district comprised of
the counties of Iron and Vilas offered nomination papers
for filing at 4 P. M., October 7th, the last day for filing
(5.26). He was nineteen signatures short and we wired him
to bring twenty-five more before midnight. These were not
filed as requested but we received the necessary number of
signatures by mail the following morning.
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"Should his name go on the ballot? (XI Op. Atty. Gen.
598)."

Your answer is "No." The dead line for filing papers is
at midnight. If you could file papers received the following
morning, it would not be necessary to stretch the law very
far and you could file them as they are received the second
or third morning after the time is up.
JWR

Elections — Nominations — Name of candidate who has

not filed declaration of acceptance cannot be placed on
ballot.

October 11, 1932.

Theodore Dammann,
Secretary of State.

Your question is as follows ̂

"Section 5.17 (3) was amended by chapter 381, laws of
1929. In their present form, do subsections (2) and (3) re
quire that we certify for a place in the Independent column
of the November ballot, the name of any candidate, who re
ceived the highest number of votes, when, owing to failure
to meet the 5% requirement of subsection (1), no party
candidate is nominated?
"Should the name of any such candidate be placed upon

the ballot when, owing to lack of sufficient address, no notice
has been sent him and he fails to file a declaration of accept
ance as required by subsection (3) ?"

The answer is "No." His name should not be placed on
the ballot, for the reason that he failed to file a declaration
of acceptance. This is positively necessary.
JWR.
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Real Estate — Riparian Rights — Division of accretions
between riparian owners on lake waters of which have re
ceded is discussed.

October 11, 1982.

Glenn R. Douglas,

District Attorney,
Spooner, Wisconsin.

You state that the county surveyor has requested advice
as to the proper methods of determining the property of
riparian owners on a lake which has receded to a consider
able extent. You express the opinion that the right of the
riparian owner to accretions extends only to the original
boundary line.
The rule applicable to imperceptible accretions is stated in

Hathaway v. Milvxmkee, 132 Wis. 249, 251, as follows:

"In dividing the accretion and the new shore the court
evidently followed the rule of apportioning to each abutting
proprietor such proportion of the new shore line as his own
ership of the original shore line bore to the whole line on
which the accretion abuts, and dividing the area to be ap
portioned by connecting the points where division lines of
coterminous owners intersect the original shore line and the
corresponding points on the new shore line by straight lines.
This process of apportionment is well recognized as a prop
er one to follow unless it results in such inequalities as to
make it inequitable. Northern P. L. Co. v. Bigelow, 84 Wis.
157, 54 N. W. 496; Thomas v. A., S. & I. R. L. Co., 122 Wis.
519, 100 N. W. 993; Batchelder v. Keniston, 51 N. H. 496."

The above case was cited with approval in Angelo v. Rail
road Commission, 194, Wis. 543, 556, and, so far as we have
ascertained, has not been overruled.
Your letter does not contain sufficient facts to warrant

an opinion as to whether the recession of the water was of
such a character as to destroy the title of the state to the
bed of the lake, or as to whether the application of the rule
above stated would result in such inequalities as to make it
inequitable.
In any event, the question is one into which so many

divergent factors enter that no fixed rule can be laid down,
making it desirable that the rights of the respective parties
be adjudicated in a proper court action.
SB
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Indigent, Insane, etc. — Old-age Pensions — Subsec. (2),
sec. 49.37, Stats., is applicable to counties which have adopt
ed county system of poor relief.

October 11, 1932.

James L. McGinnis,
District Attorney,

Amery, Wisconsin.

You submit for the consideration of this department,
with a request for an opinion thereon, the following state
ment of facts:

.  "Referring to the matter of old-age assistance which will
take effect, for all counties in the state, on July 1st, 1933,
subsection (2) of section 49.37 provides:
" 'The county board of each county may cause each city,

town and village to reimburse the county for all amounts of
money paid in old-age assistance to its residents, less the
amounts received by the county from the state pursuant to
subsection (3) of this section.'
"Polk county, Wisconsin, has adopted, and is at present

operating under the county system of poor relief and it is
the opinion of the undersigned that the provisions of sub
section (2) above set forth do not apply to any county
which has adopted the county system. I have been unable
to find any authority on this point and have based my opin
ion on the fact that the old-age pension is a form of out-door
poor relief and section 49.15 provides that the adoption of
the county system abolishes all distinction between county
poor and the village or city poor in such county.
"Will you kindly advise whether or not it is the opinion of

your office that section 49.37 (2) does not apply to counties
operating under the county system of poor relief."

It is the opinion of this department that subsection (2),
sec. 49.37, Stats., is applicable to counties operating under
the county system of poor relief.
The provisions of sec. 49.20 to 49.37 of the statutes, relat

ing to old-age assistance, is a separate and distinct form of
relief from that provided for in the earlier sections of chap
ter 49. A careful examination of the old-age pension provi
sion indicates that it was not the intention of the legislature
to maintain the same distinction between the county system
of poor relief and the village, town or city system of poor re
lief as applied to old-age pensions.
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While it is true that sec. 49.15 abolishes all distinction be
tween county poor and the village or city poor in a county
where the county system of poor relief has been adopted, yet
this distinction is not carried along to the old-age pension
provisions of ch. 49. You are, therefore, advised that it is
the opinion of this department that sec. 49.37 (2) is applic
able to a county operating under the county system of poor
relief.

The changes made by the 1931 legislature strengthen this
conclusion and the law as it existed prior to 1931 clearly in
dicates that subsec. (2), sec. 49.37 is applicable as well to
counties having the county system of poor relief as to coun
ties which have not adopted the county system.
JWR

Indigent, Insane, etc. — Sterilization of Defectives — In
jury to sexual organs of male or female was mayhem at com
mon law and, being offense against public law, consent of
person maimed was no defense. Whether sociological pur
pose of sterilization by modern operations of vasectomy and
salpingectomy, in view of modern surgical and sociological
science, takes these operations out of prohibition of criminal
law so that adult competent person could consent thereto,
query. Discretion advises that neither poor relief officials
nor physicians become parties to sterilization operations ex
cept in course of strictly therapeutic surgery.

October 12, 1932.
Glenn R. Douglas,

District Attorney,
Spooner, Wisconsin.

You ask opinion upon the following:

"We have advised the county judge and the county chil
dren's welfare board that section 46.12 does not prohibit a
sane person over twenty-one years of age from being steril
ized, if he or she so wishes. We find no other section in the



Opinions of the Attorney General 941

statute pertaining to sterilization. Please advise if our opin
ion was correct. Is a doctor protected in sterilizing persons
who appear there voluntarily?
"Is it possible for a county to pay for sterilizing indigents

who are now receiving county aid and who voluntarily offer
themselves for sterilization?"

In Moore v. State, 3 Penn. 873, it was held that injury to
the internal sexual organs of a female was within the may
hem statute, sec. 340.35, the court saying, p. 375:

can we see a reason to support the query
made, that 'it is extremely doubtful whether an indictaaent
will lie under our statute for disabling an internal organ of
the body, like the uterus in a female.'
"Our legislature certainly gave the same protection to the

internal organs of the female that it did to the external or
gans of the male, and there is no reason why it should not."

"Malicious intent" as used in sec. 340.35, Stats., relates
to a wrongful act intentionally done without just cause or
excuse. Keith v. State, (Texas) 232 S.W. 321, 16 A.L.R.
949. Where the act is intentional the establishment of a mo

tive is not necessary. Cupps v. State, 120 Wis. 405, Manna
V. State, 179 Wis. 384.

Opinion was given by the attorney general, XVII Op.
Atty. Gen. 524, to the effect that an incompetent person
could not be legally sterilized except under sec. 46.12.

Offhand, it is likely to appear that a competent adult may
legally consent to be sterilized, not merely as a curative or
preventive therapeutic, but solely to prevent procreation. I
do not say that he or she may not, but there is sufficient
contra indication in the law and in the disclosed attitude of

some judges, to cause one to advise physicians that it is un
wise for them to perform such an operation for sterilization
purposes alone.

The question, in its present day application, is new, but
it perhaps has its analogies in the common law, which is our
law still, in the absence of constitution or statute on the sub
ject. Analogous questions under the common law apparent
ly have not been matters of recent litigation, and we must,
perforce, go back into the musty volumes of the common
law of early America and earlier England. Here is some of
what we find (italics mine):
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Blackstone, Book IV, ch. XIV, part III:

"And also the law of England wisely and religiously con
siders, that no man hath a power to destroy life, but by
commission from God, the author of it: and as the suicide is
guilty of a double offence; one spiritual, in invading the pre
rogative of the Almighty, and rushing into his immediate
presence uncalled for; the other temporal, against the king,
who hath an interest in the preservation of all his subjects;
the law has therefore ranked this among the highest crimes,
making it a peculiar species of felony, a felony committed
on one s self."

Blackstone, Book IV, ch. XV, part I, and notes thereto
(Cooley's, p. 1370):

"For mayhem is properly defined to be, as we may re
member, the violently depriving another of the use of such of
his members as may render him the less able in fighting
*  :is

*  ' * So that, by the common law, as it for a long
time stood, mayhem was only punishable with fine and im
prisonment; unless perhaps the offence of mayhem by cas
tration, which all our old writers held to be felony: * * *"

Note (c), ibid.:

"But if the complaint be preferred against a woman that
she had mutilated a man, she shall be adjudged to lose her
hand, as the member with which she had offended."

Note (h):

"Sir Edward Coke (3 Inst. 62) has transcribed a record
of Henry the Third's time (Glaus. 13 Hen. Ill, m. 9), bv
which a gentleman of Somersetshire and his wife appear to
have been apprehended and committed to prison, being in
dicted for thus dealing with John, the monk, who was
caught in adultery with the wife."

1. Hawkins, Pleas of the Crown (1824), 107-108:

It seems, that such a hurt of any part of a man's bodv
whereby he is rendered less able, in fighting, either to de
fend himself or to annoy his adversary, is properly a maim.

And theiefoie, the cutting off or disabling or weakening
a mans finger or striking out his eye or foretooth, or cas
trating him, are said to be maims =>= * =>=
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"It is to be observed, that all maim is felony. It is said,
that anciently castration was punished with death, and oth
er TtiflimR with the loss of member for member. But after
wards, no maim was punished in any case with the loss of
life or. member, but only with fine and imprisonment.
"By the common law also, if a person maim himself, in

order to have a more specious pretence for asking charity,
or to prevent his being impressed as a sailor, or inlisted bs a
soldier, he may be indicted, and, on conviction, fined and im
prisoned."

Cases are cited to all paragraphs.
Stephen, Digest of the Criminal Law, 6th ed., arts. 225,

227, 228 (London, 1904):

225. "Everyone has a right to consent to the infliction
of any bodily injury in the nature of a surgical operation
upon himself or upon any child under his care, and too
young to exercise a reasonable discretion in such a matter

"

Note: "I know of no authority for these propositions, but
I apprehend they require none. The existence of surgery as
a profession assumes their truth."

227. "Every one has a right to consent to the infliction
upon himself of bodily harm not amounting to a maim. A
main is bodily harm whereby a man is deprived of the use
of any member of his body or of any sense which he can use
in fighting, or by the loss of which he is generally and per
manently weakened, * * *.

*  * Castration is a maim."

Note: "The positive part of this Article is proved thus
Injuries short of maims are not criminal at common law un
less they are assaults, but an assault is inconsistent with
consent. As to the definition of a maim, see 1 Hawk. B.C.
107. He expressly mentions castration."

288. "No one has a right to consent to the infliction up
on himself of death, or of an injury likely to cause death, in
any case (other than those mentioned in Article 225), or to
consent to the infliction upon himself of bodily harm
amounting to a maim, for any purpose injurious to the pub
lic "

lUvstratiana: "(1) A and B agree to fight a duel together
with deadly weapons. If either is killed or wounded his cop
sent is immaterial. (2) A gets B to cut off A's nght hand, m
order that A may avoid labour and be enabled to beg. Both
A and B commit an offence."
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People V. Clough, (1837) 17 Wend. 351-852:

4(4c * ♦ jn 2 Russell on Crimes, 289, a case is put,

which the writer represents as a curious species of indict
able fraud, viz. that of a man who maimed himself in order
to have a more specious pretence for asking charity, and
Coke, Hale and Hawkins are referred to. This led me to
examine the authors alluded to, and I find that none of them
put the case on the fraud, but on the mayhem, and accord
ingly treat it under the title 'maiming.' They all go on the
case statute by Lord Coke, who says: Tn my circuit in anno
1 Jacobi Regis, in the county of Liecester, one Wright, a
young, strong and lusty rogue, to make himself impotent,
thereby to have the more color to begge, or to be relieved,
without putting himself to any labour, caused his companion
to strike off his left hand, and both of them were indicted,
fined and ransomed therefore; and that by the opinion of
the rest of the justices for the cause aforesaid: Co. Lit. 127,
a. This and other cases were introduced by Lord Coke, with
the observation, 'Note, the life and 'members of every sub
ject are under the safe guard and protection of the king.'
So that the indictment was clearly not for the fraud."

Bishop, Statutory Crimes, sec. 744:

"* * * Some have denied that, if she consents, it is
indictable at the common law, unless she has arrived at the
state of pregnancy termed quick with child. [Com. v. Park
er, 9 Met. 263 ; Com v. Bangs, 9 Mass. 387; S. v. Cooper,
2 Zab. 52; Smith v. S., 33 Me. 48.] And Hale has on this
subject the expression 'quick or great with child;' and Coke,
quick with child;' but not in connections denjdng that the
offense may be committed at an earlier stage of the preg
nancy. Others reject this distinction. 'It is not,' said Coul
ter, J., delivering the opinion of the Pennsylvania court, 'the
murder of a living child which constitutes the offense, but
the destruction of gestation by wicked means and against
nature. The moment the womb is instinct with embryo life,

begun, the crime may be perpretrated.'
[MzZte V. Com., 13 Pa. St. 631, 633; followed by the North
Carolina tribunal in S. v. Slagle, 83 N.C. 630, 632; Taylor
H' u*'i ' S.E.R. 190.] This, in principle, seemsto be the reasonable and just doctrine."

Wharton's Criminal Law, 11th ed., sees. 182, 183, 767:
182. "Any injury C9mmitted in such a way as to be an

offense to the body politic can be prosecuted in defiance of
the consent of the party immediately injured. Prizefighters
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for instance, may agree to beat each other, and if this is
done in private, and death or mayhem does not ensue, no
prosecution lies at each other's instance, but it is otherwise
when there is a breach of the peace; or when the fighting is
so conspicuously brutal as to produce public scandal, or
work public demoralization. Consent cannot cure duels or
incest or seduction or adultery or the maiming of another
so as to render him unfit for public service, or such opera
tion on women as prevent them from having children, or op
erations to produce miscarriage, or (when this is by statute
indictable) profligate dealings with minors. The reason is
that parties cannot by consent cancel a public law necessary
to the safety and morality of the State."

183. * * Inalienable rights are thus generally de
fined as life, liberty, and the pursuit of happiness. * * *"

184. "Life is the first of these inalienable prerogatives.
Thus, a man who kills another with the latter's consent is
guilty of homicide. * * *
"* * * We may, therefore, justly argue that if life be

an inalienable prerogative, then taking it by self is a public
wrong, and those who are accessories to this public wrong
cannot plead in defense the suicide's consent. .
"As will hereafter be more fully illustrated, consent will

authorize a surgical operation in cases of danger, though
the effect of such operation may be fatal."

767. "Consent of the party injured is no defense to
an indictment for mayhem."

Wharton's Criminal Law, 11th ed., sec. 19. Absence of
common law precedent does not preclude a common law in
dictment in this country:

Sec. 23, ibid:

*'* * * It has been held indictable to cast a dead body
into a river without the rites of Christian sepulture; to be
guilty of eavesdropping; to knowingly sell noxious food; to
sell a wife; to disinter a dead body without proper authori
ty; to give more than a single vote at an election; to be
guilty of individual offensive drunkenness, or notorious
lewdness, though on this point the better rule is that, to
make the offense indictable, it must be such as to shock and
insult, not an individual, but the community; to indulge
publicly in profane swearing, or in foul and obscene lan
guage, so as to draw together a crowd in a thoroughfare,
though the offense be not laid as a nuisance; and, in fine, to
commit any act which from its nature must scandalously
affect the moral and health of the community."
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The foregoing contains abundant (and more of the same
kind is available) for anti-minded judges to hold that ster
ilization, even by modern vasectomy or salpingectomy and
of a competent adult consenting thereto, violates unchanged
common law, or our present mayhem statute, which is large
ly word for word the Coventry Act, 22-23 Caroline 11, c. 1.
Sterilization has not been received by the courts with any
open-armed welcome. Against the opposition of those of the
public and on the courts who consider such Interference
with nature to be immoral or sinful, legislatures have so far
made no great strides, and a great deal of what has gotten
past the opposition in legislatures has succumbed in courts.
See the following; State v. Feilen, — Wash. —, 126 Pac.
75, 41 L.R.A. (N.S.) 418; Davis v. Berry, 216 Fed. 413;
Smith V. Examiners, 85 N.J.L. 46, 88 Atl. 963; Osborn v.
Thomson, 103 Misc. 23, 169 N.Y. Supp. 638; Haynes v.
Williams, 201 Mich. 138, 166 N.W. 938, L.R.A. 1918 D. 233;
Smith V. Command, 231 Mich. 409, 204 N.W. 140, A.L.R.
515; In re Salloum, (Mich.) 210 N.W. 498.

These are all cases of involuntary sterilization of incom
petents and criminals, but they disclose the attitude of mind
of the judges. In Michigan, the sterilization statute was
finally sustained by a three to four decision. The majority
and minority opinions (Smith v. Command, supra) exhibit
little difference in understanding of law, but such opposite
understanding of the subject matter as to make the same
law have opposite consequences.
Even if we assume that the scientific and sociological

view should prevail, nevertheless the law follows science, in
some fields by perhaps a generation, for the law can reflect
the advances of sciences only when they have been accepted
by the people generally. Science may have a duty to educate
the law, but it has no duty to defy it, nor to take a serious
chance with it. The consequences to a physician from the
performance of an operation of this kind, should the courts
hold it illegal, could be serious. Until the law is settled, it is
not prudent for a physician to perform a sterilizing opera
tion except within the ancient field of surgery, viz., when it
is a therapeutic measure.
And if the poor relief officials should, as you suggest in

your letter, become parties to the performance of such an
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operation, they, as well as the physician, would be liable to
the penalties of the criminal law in case the courts should
follow the letter of the old common law and hold that

change in the application thereof can be only by legislative
action.

It is not my intention in this opinion to take any position
upon the religious and sociological phase of the question. It
is my personal and official opinion, however, that the legal
question is better to be settled in the legislature than in the
courts with some well-intentioned public official or physi
cian as the potential victim.
FMW

Criminal Law — Forgery — Facts stated herein, stand
ing alone, would sustain verdict of guilty of violation of
sees. 343.56 and 343.57, Stats.

October 17, 1932.
Frank B. Keefe,

District Attorney,
Oshkosh, Wisconsin.

You submit for the consideration of this department,
with a request for an opinion thereon, the following state
ment of facts:

"One A became associated as salesman for a local com
pany in April of 1932 under an arrangement whereby they
advanced him the first month $150.00 and later $175.00, it
being understood that such pajrment was in advance against
the commissions which the said A might make, and being in
the nature of a loan to the salesman, which was to be paid
back to the company either through commissions on sale of
merchandise, or, if commissions did not equal the advance
ments, same to be a charge against the salesman.
"Salesman A thereafter obtained several orders for mer

chandise on order blanks of the company, which are pre
pared in duplicate, the customer retaining the carbon copy
and the original being delivered to the employing company.
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"It seems that this salesman, after obtaining the order, a
form of which is set forth as Exhibit 'One,' would insert in
the blank space additional information with reference to the
cost, after the customer had signed the order, but which ad
ditional insertions would not appear on the carbon copy left
with the customer. For example—On some orders he would
insert the words 'plus stationery, plus list, and plus costs of
list.' Sometimes the insertion of these words would mean an
additional charge to the customer of five to ten dollars,
which, of course, would not be in conformity to the order
as placed by the customer.
"The result has been that the employing company has be-

conie involved in disputes over the account, the customer in
sisting that he should not be obliged to pay any more than
appears upon his carbon copy. In one instance the copy sub
mitted to the employer bore the words 'Estimated cost not
TO EXCEED $250.00 FOR THE TOTAL.' The copy in possession
of the customer shows—'Estimated cost—^no results—
NO CHARGES.'

"The original orders were delivered by the salesman at
the office of the company at Oshkosh. The facts are that the
change of these several orders, while giving the salesman
no additional cash made for him the impression that he was
a much better salesman than he was in fact, and thus tended
to induce the employer to pay him his drawing account for
a longer period than they would otherwise have done. He
received no actual money when these orders were turned in,
the commissions on the job merely going to reduce the
charge against him on drawing account, which money he
had already obtained."

The question raised in this connection is whether sees.
343.56 and'343.57 of the Wisconsin statutes are applicable
to the situation described above.

It is the opinion of this department that the facts stated
above, standing alone, would sustain a verdict by a jury of
guilty of violation of sees. 343.56 and 343.57.

Sec. 343.56 relates to forgery and counterfeiting, and pro
vides as follows:

"Any person who shall falsely make, alter, forge or coun
terfeit any public record, or any certificate, return or at
testation of any clerk of a court, register of deeds, notary
public, justice of the peace or any other public officer in re
lation to any matter wherein such certificate, return or at
testation may be received as legal proof, or any charter,
deed, will, testament, bond or writing obligatory, letter of
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attorney, policy of insurance, bill of lading, bill of exchange,
promissory note or any order, acquittance or discharge for
money or other property, or any acceptance of a bill of ex
change, indorsement or assignment of a bill of exchange or
promissory note, or other assignable instrument, or any ac
countable receipt for money, goods or other property, or any
note, bond, certificate, bill of credit or any public security
issued by any commissioner or other officer authorized to is
sue the same on behalf or for any debt of the United States
or of this state or any municipal corporation therein, or any
bank bill, treasury note, promissory note, draft, warrant,
bond or other evidence of debt issued by the United States
or by any state or territory of the United States or by any
other state, government or country, or by any corporation
or company duly authorized by the United States or by any
state or territory of the United States, or by any other state,
government or country and by the laws thereof with intent
to injure or defraud shall be punished by imprisonment in
the state prison not more than seven years nor less than one
year."

Sec. 343.57 relates to uttering forged paper, and provides
as follows:

"Any person who shall utter, publish, pass or tender in
payment as true, or who shall have in his possession with in
tent to utter, publish, pass or tender in payment, sell or bar
ter, as true or false, any false, forged, counterfeit or spuri
ous record, deed, instrument, or other writing, or any note,
certificate, bill of credit, bank bill, treasury note, draft,
bond, or other evidence of debt, or any public security men
tioned in section 343.56, knowing the same to be false,
forged, counterfeit or spurious, with intent to injure or de
fraud, shall be punished by imprisonment in the state prison
not more than seven years nor less than one year."

To constitute the crime of forgery proper, it is essential
that three things should exist:
(1) There must be a false making or other alteration of

some instrument in writing;
(2) There must be a fraudulent intent; and
(3) The instrument must be apparently capable of ef

fecting a fraud.

The forgery may consist in altering an existing instru
ment. A material alteration of an existing instrument with
intent to defraud is forgery if the alteration so made may
have the effect so intended. 26 C. J. 897 et seq.
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It appears to be the rule that one of the elements of th.e
crime of forgery is the knowledge of the falsity of the in
strument, and the intent to defraud. The intent to defraud

is not limited to obtaining money or property; it is sufficient
if the forged instrument is to the prejudice of the rights of
some person. Nor is it then requisite that the expected ad
vantage should accrue to the guilty person, or even that lie
should intend to profit by the act complained of. 26 Ruling
Case Law 904.

While there are some decisions to the effect that at com

mon law an intent to defraud some particular person or per
sons is not necessary if the consequences of the act are nec
essarily or possibly to defraud some person, the weight of
authority is to the effect that such an intent is necessary. In
a number of jurisdictions, because of particular legislation,
it is no longer necessary to show an intent to defraud a par
ticular person or persons, a general intent to defraud being
sufficient.

Thus, in Schmidt v. State, (1910) 169 Wis. 575, 578, 117
N.W. 638, it was held, under the provisions of sees. 4454 and
4455, Wisconsin statutes (now sees. 343.56 and 343.57) that
a general intent to defraud some one is sufficient to sustain
a conviction under the provisions of sees. 343.56 and 343.57.
You are therefore advised that, in our opinion, the facts

stated above, standing alone, would sustain, upon appeal, a
verdict by a jury of guilty of violation of the provisions of
sees. 343.56 and 343.57.

HHN
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Municipal Corporations — School Districts — City School
Plan — Joint school district comprising entire territory of
two cities of fourth class and other rural territory is not
subject to provisions of sees. 40.50 to 40.60, Stats., and may
continue to operate as joint school district.

October 19, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

You submit correspondence between joint school district
No. 1 and a bank in Hurley with respect to the validity of a
proposed temporary loan.
It appears from this correspondence that this joint school

district comprises the cities of Hurley and Montreal, and
the towns of Carey, Kimball, Oma and Pence, in Iron coun
ty, and that all the territory named was in this school dis
trict prior to the incorporation of the cities of Hurley and
Montreal and prior to the passage of ch. 425, Laws 1927.
The cities of Hurley and Montreal are each cities of the
fourth class.

The question presented is whether sees. 40.50 to 40.60, in
clusive, known as the city school plan, are applicable to this
joint school district.
You submit with your letter an opinion rendered by W.

B. Foster of Hurley, in which he takes the position that the
city school plan cannot practically be applied to this joint
school district for the reason that it contains two fourth
class cities, whereas the machinery set up in the city school
plan contemplates that the finances of a district operating
under such plan shall be under the control of the city coun
cil of the city dominating such school district. State ex rel.
Board of Education v. Racine, 205 Wis. 389.

It is pointed out in Mr. Foster's opinion that, in the case
of approval of the budget of the board of education, and in
the approval of loans or bond issues, two municipal bodies
would have to act, or some provision would have to be made
for one or the other of the fourth class cities in question to
assume control.

We are constrained to agreed with Mr. Foster's opinion
that the city school plan does not apply to this district for
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the reason that the machinery therein set up is wholly un
workable as to such district. While the language of the
supreme court in State ex rel. Grelle v. Carroll, 203 Wis.
602, would, apparently, bring this school district within the
scope of the city school plan, we are of the opinion that that
decision is not binding in a case where to apply it literally
would create an absurd and unworkable arrangement.
As pointed out in the reviser's note to sec. 40.50, Stats.,

the decision of the supreme court in that case as to this
point was ohiter dictum, since it was unnecessary to a de
cision of the case then before the court. No such situation

as is here presented was called to the attention of the court
in that case.

You are therefore advised that joint school district No.
1, comprising the cities of Hurley and Montreal and the
towns of Carey, Kimball, Oma and Pence in Iron county, is
not subject to the provisions of sees. 40.50 to 40.60, inclu
sive, known as the city school plan, and that it may continue
to operate, notwithstanding that statute, as a joint school
district.

SB

Mother's Pensions — Aid may not be furnished under sec.
48.33, subsec. (7), Stats., where child in question is being
provided for under provisions of ch. 49, Stats.

October 19, 1932.
Edward S. Eick,

District Attorney,
Chilton, Wisconsin.

You refer to sec. 48.33, subsec. (7), Stats., particularly to
the last sentence thereof which reads as follows:

*  * Whenever other adequate financial aid, public
or private, is or shall become available for the proper family
care of any child not living with his mother or stepmother,
and whenever better provisions can be made for the care of
such child, aid shall not be granted under the provisions of
this section, and, if previously granted, shall be dis
continued."
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You inquire whether aid can be granted under this stat
ute where the aid is already being furnished under eh. 49.
In the preceding subsec., (6), sec. 48.83, it is provided:

"* * * Aid pursuant to this section shall be the only
form of public assistance granted to the family, except med
ical and dental aid, and no aid shall continue longer than one
year without reinvestigation."

When the provisions of subsec. (7) are considered in con
nection with the provisions of subsec. (6), it becomes evi
dent that aid may not be furnished under subsec. (7) in
cases where provision for the support of the child is being
made by the public authorities under the provisions of ch.
49„ Stats.

You are correct in your opinion that it must be presumed
that financial aid furnished pursuant to ch. 49, Stats., is
adequate public financial aid.
JWR

Elections — Corrupt Practices — Candidate's expense ac
count may be filed upon court order within seven days after
date falling four days after primary, and if not so filed such
candidate's name may not be placed upon ballot.

October 19, 1932.

Clifford M. LaMar,
District Attorney,

Baraboo, Wisconsin.

You state that a candidate for sheriff has failed to file his
expense account as required by law within four days after
the primary, but that such condidate, on October 11, did file
with the county clerk his expense account upon order of the
court in attempted compliance with the provisions of sec.
12.10, Stats. You express the opinion that the county clerk
is not authorized to place the candidate's name upon the bal
lot because such filing was more than seven days after Sep
tember 24, which was four days after the primary. Sec.
12.09, subsec. (1), Stats.
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Sec. 12.10 provides that the seven days of grace for filing
expense accounts therein granted extends from "the latest
time otherwise provided by law." The preceding sentence,
however, provides that the name of the candidate shall not
be certified or printed on the ballot if he has failed to file his
expense account "up to the time of such certification." The
certification referred to is that required to be made by the
secretary of state under the terms of sec. 6.19 (1), Stats.,
and which must be made not less than twenty-five days be
fore the election, which, in the present case, would be on or
before October 14th.

On the face of the statute it might be argued that the fil
ing of such expense accounts is permitted "up to the time of
such certification" and that the seven days of grace runs
from the date of certification. However, that language no
doubt refers to the conditions which existed in the early
days of the corrupt practices act, when such reports were
required to be filed every two weeks. Under that plan there
would have been reports filed between the time of the pri
mary and the time of the certification by the secretary of
state. See sec. 94-9, Stats. 1911.

The secretary of state has uniformly interpreted sec.
12.10, Stats, to mean that the seven days' grace provided in
that section extends from the date falling four days after
the date of the primary, which, under present circum
stances, would make such seven days of grace expire on Oc
tober 1st.

In view of the history of this legislation, and the adminis
trative interpretation thereof by the secretary of state, it is
the opinion of this , department that, under the facts stated,
the candidate's name is not entitled to be placed upon the
printed ballot.

You also inquire whether it would make any difference as
to the right of the candidate's name to be placed on the bal
lot if the clerk has failed to give notice to the candidate im
mediately upon the expiration of the time fixed by law for
the filing of such statement.

The requirement upon the candidate is absolute, and is
not made dependent upon the receipt of such notice from the
clerk, the latter being more in the nature of an act of grace.
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The failure of the clerk to give such notice, therefore, does
not excuse the candidate from filing, nor affect his right to
have his name placed upon the printed ballot.
JWR

Bridges and Highways — Damages — Detours — Sec.
81.09, Stats., does not authorize action against county on ac
count of accident to traveler on temporary detour.

If county has adopted town road in connection with estab
lishment of detour as county road, its liability would be es
tablished under sec. 81.15.

October 19, 1932.

Herman C. Runge,
District Attorney,

Sheboygan, Wisconsin.

You state that an accident has occurred on a town road
which is presently being used as a detour for a county trunk
highway, and upon which a patrolman of the county is em
ployed for maintaining the same. You refer to the provi
sions of sec. 81.09, Stats., and inquire whether, under the
provisions of that statute, the county is liable for damages.
The damages referred to in sec. 81.09 very evidently are

the same kind of damages which are referred to in sec.
81.08, which are damages caused to the owner of land used
for a temporary detour by reason of such use, and are clear
ly not damages caused to users of the highway on account
of the defective condition thereof.

It is the opinion of this department that sec. 81.09 does
not create any liability on the part of the county in a case
such as you describe.

If the county is "bound by law to keep in repair" the
highway in question, or if the county has adopted the same
as a county road, then the county would perhaps be liable
under sec. 81.15, Stats.
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Sec. 82.04, subsec. (6), provides for the closing of a coun
ty road by the county highway commission when necessary
for construction or repair on the same, but there is nothing
in this section which directs the county commissioner to
designate a town road as a temporary detour.
No statute has been discovered which definitely binds the

county to repair a town road temporarily used as a detour
for a county trunk highway. Unless, therefore, the county
has in some lawful manner adopted the road in question as a
county road, within the meaning of sec. 81.15, Stats., it is
our opinion that, under the facts stated, there is no liability
upon the county.
JWR

Elections — Nominations — Declarations — Declaration
required by sec. 5.17, subsec. (3), Stats., must be definite,
formal statement that candidate will qualify for office if
elected. Facts disclosed do not show compliance with this
section; candidate is not entitled to have his name placed on
official November ballot.

October 20, 1982.
Theodore Dammann.

At the September primary a candidate received sufficient
votes to give him the nomination for the office for which he
was running.

Sec. 5.16, Stats., provides for a state board of canvassers
whose duty it is to notify persons who have received the
nomination for certain offices. The secretary of state who,
by sec. 6.69, is a member of the state board of canvassers,
was unable, previous to October 11, to notify the candidate
above mentioned of his nomination to office by reason of the
fact that his post-office address was unkown. On October 11
a final effort was made by telephone and telegram to reach
this candidate. The secretary of state sent the following
wire:
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"You have enough votes to nominate you, Socialist ticket.
Wire today, that if elected you will qualify."

This telegram was forwarded by the Western Union to two
different places, the candidate being temporarily located at
the second. The candidate refused to pay the forwarding
charges, and no word was received from him. As a result
his name was omitted from the ballot prepared for the No
vember election. On October 18 you received the following
letter from the candidate in question:

"Received your message this afternoon and thank you for
same. Will forward the money for the message when I get
back to Green Bay as I am up here on a little job on a dance
hall that needs repair and will not be back to Green Bay for
two weeks unless I have to go there to qualify, but I suppose
that will have to be done in Madison and please give me this
information as soon as possible."

Sec. 5.17, subsec. (3), provides as follows:

"No person, however, shall be entitled to have his name
placed on such ballot who has not filed a nomination paper
as provided in sections 5.05 and 5.07 of the statutes, unless
he shall file within five days after receiving official notice of
his nomination, a declaration that he will qualify as such
officer if elected."

You now inquire whether the letter set out above consti
tutes an acceptance under sec. 5.17 (3), thus making it your
duty to certify the name of the candidate for a place on the
November ballot.

Ch. 370, Stats., relates to the construction of statutes. Sec.
370.01 (1) provides as follows:

"All words and phrases shall be construed and under-
derstood according to the common and approved usage of
the language; * * *"

If a candidate has not filed nomination papers as provided
by sees. 5.05 and 5.07, he is entitled to have his name placed
upon the official ballot only if he complies with the pre
requisite set forth by sec. 5.17 (3), namely a declaration
that he will qualify for the office if elected. Going to the
dictionary to determine the meaning of the word "declara
tion," we find the following definitions: Funk & Wagnalls
New Standard Dictionary, "A formal, positive, or explicit
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statement or affirmation"; Webster's New International
Dictionary, "Explicit assertion; undisguised token of a
ground or side taken on any subject."
The letter sent by the candidate does not contain even a

definite statement to the effect that the candidate would
qualify for the office if elected, and so obviously fails to ful
fill the one specific requirement demanded by sec. 5.17 (3).
At most, the letter might be construed to contain an implica
tion of an acceptance, but the statute does not contemplate
nor permit such an acceptance as this. This statute was en
acted for the purpose of requiring the candidate to give
definite assurance that it would be unnecessary after the
November election to fill the office to which he was elected
at the November election in the manner provided for the
filling of offices in which there is a vacancy. This assurance
was not given by the candidate. His letter contains no state
ment which could be taken as definitely binding as to future
action which he might take.
In addition, it is to be noted that sec. 5.17 (3) is a nega

tive statute, in that it reads:

"No person * * * shall be entitled to have his name
placed on such ballot * * * unless * *

In State ex rel Doerfiinger v. Hilmantel, 21 Wis. 566, our
supreme court had occasion to consider a similar statute,
and said, p. 571:

"And next it is to be observed, that it is a negative stat
ute. It has been said on very high authority, that negative
words will make a statute imperative. Dwarris on Statutes,
715 (7 Law. Lib., 55), and cases cited. The words of the
act are: *No vote shall be received at any annual election in
this state, unless,' etc. It is difficult to conceive any language
more strongly imperative than this."

In Smith v. C. M. <6 St. Paid R. Co., 124 Wis. 120, 122, the
court again had occasion to refer to a statute containing
negative provision. It was there said:

" 'Where an existing right or privilege is subjected to reg
ulation by a statute in negative words, or those which im
port that it is only to be exercised in a prescribed manner,
the mode so prescribed is imperative.' Sutherland, Statu-
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tory Construction, sec. 459; State on complaint of Doer-
flinger v. Hilmantel, 21 Wis. 566, 574."

As stated in the Hilmantel case, supra, p. 572,

«* * Abuses cannot be guarded against nor rights

preserved by statute, without resorting to proceedings more
or less formal. Forms thus prescribed are the substance of
the thing enacted."

It is the opinion of this office, therefore, that the letter
sent by the candidate in question cannot be considered a
declaration by him that he will qualify if elected, and con
sequently does not entitle him to have his name placed upon
the official November ballot.

JWR

Counties — Public Printing — County Board Proceed
ings — Publication of county board proceedings in pam
phlet form is discretionary with county board.

Criminal Law — Ckmbling — Slot machine which pays
package of mints with opportunity upon chance to secure
therewith chips which are redeemable in merchandise or
other things of value is gambling device and illegal.

October 21, 1932.

Randal J. Elmer,
District Attorney,

Monroe, Wisconsin.

You inquire whether the county board proceedings must
be published in pamphlet form by the county.

Sec. 59.09, subsec. (3), Stats., provides that such proceed
ings may be published in pamphlet form, and, in view of the
fact that the preceding section requires the publication of
proceedings in newspapers, using the word "shall" it is quite
evident that the publication of such proceedings in pam
phlet form is not a mandatory duty, but is within the dis
cretion of the county board. See XVII Op. Atty. Gen. 611.
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You further inquire as to the legality of mint slot ma
chines, wherein a package of mints is given on the deposit
of each nickel in the machine, but where the player also has
a chance to receive one or more chips on the play, such chips
being redeemable in merchandise, or other things of value.
You express the opinion that such a machine is a gam

bling device and illegal.
We concur in your opinion. See Milwaukee v. Johnson,

192 Wis. 585; Op. Atty. Gen. for 1908, 286; XI Op. Atty.
Gen. 23; 759, XVI Op. Atty. Gen. 56.
SB

Appropriations and Expenditures — Contingent Funds
— Counties — Soldiers* Relief Funds — County contingent
fund having been created by tax levy to meet emergency de
ficiency in other items of budget, deficiency in soldiers' re
lief fund may be met from contingent fund, and administra
tive function of determining such emergency may be dele
gated to finance committee.

October 21,1982.
Walter A. Graunke,

District Attorney,
Wausau, Wisconsin.

You state that the county board budget which was the
basis of the tax levy contained an item of $18,000 for sol
diers' relief under sec. 45.10, Stats., and an item of $15,000
as a contingent fund; that at the prior November session
the county board had by resolution provided "that if in case
of emergency it becomes necessary to expend funds that
have not been provided for in the budget, the committee on
finance is hereby authorized to transfer such funds from the
contingent fund to whatever fund it is needed." You inquire
whether, the soldiers' relief fund having been exhausted,
the finance committee legally may transfer from the con
tingent fund to the soldiers' relief fund.
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The inquiry involves the question, first, of the power of
the county board to transfer from the contingent to the
soldiers' relief fund and, second, the power of the board to
delegate this authority to the finance committee.
The taxing power of a county, of course, is not so

broad as the taxing power of the state. A county may
levy taxes only for purposes which the legislature has au
thorized. This, however, does not preclude the county from
providing itself by tax levy with a reasonable contingent
fund to meet lawful purposes of county expenditure which
it may have underestimated in the county budget. In People
V. AtcMson, etc., R. Co., 261 111. 33, 103 N.E. 614, 616, the
court said:

"Taxes should not be levied for the purpose of accumulat
ing funds for the remote future or for contingencies which
may never occur * * * but no court has ever held, in
construing a statute such as ours, that levying taxes a short
period in advance to provide for ordinary and necessary ex
penses was not fully justified. The revenue statutes must be
pven a reasonable construction. It was not intended by the
Legislature that the county authorities should not have a
reasonable discretion in arranging in advance for the col
lection of the necessary tax for the payment of the current
expenses."

The placing of the item in the budget and the levying of a
tax to meet the budget is a levy of a tax for each item in
the budget, without further formality, for county board pro
ceedings are liberally construed to effect the evident intent.
See XXI Op. Atty. Gen. 54 and cases cited.
In Montague v. Horton, 12 Wis. 599, the court held that

the statute contained no authority "for the creation of sep
arate or distinct funds out of the revenues or moneys be
longing to the county" (p. 603) and that the setting up of
certain amounts for certain purposes did not operate to de
feat the payment of a county order reciting the fund from
which payable when the total set up for such fund was ex
hausted, but that the order was payable out of the moneys
of the county, which, all together, constituted the county's
general fund.

However, by ch. 304, Laws 1887, the legislature provided
that each county should levy a tax for the purpose of provid
ing a fund for the relief of war veterans through a county
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commission and that the commission should not expend in
excess of the amount collected upon such levy. Thereby it
would seem that a special fund, separate and distinct from
other county funds, was created. In its general provisions
this law is unchanged, being now sees. 45.10 to 45.15, Stats.
At no time has this law expressly made it the duty of the

county to provide the necessary relief of veterans, as sec.
49.01 makes it the duty of local municipalities to relieve the
poor. The expression of purpose in the original enactment
and in the present statutes seems to be studiedly noncom
mittal. The fund is to be sufficiently, not expressly to fur
nish the required relief to all of the needy veterans in the
county, but to carry out the purpose of the law. Indication
that the law contemplates that the county will furnish all of
the relief required to needy veterans in the county is con
tained in the provision for estimates from each municipal
unit. This cannot, however, negative the express limitation
which existed in the first enactment, and is retained, that
the commission shall not expend more than the amount col
lected from the tax levied. Nor do I believe it can be con
strued to authorize the appropriation by the county board
of an amount in addition to the amount collected. Contrary
to other county appropriations, unexpended portions of
which lapse at the end of the appropriation period, this
statute provides that any unexpended portion of the collect
ed tax shall be used for the same purpose the following year.
Having created a fund which the county board may not
divert in the current or any future year to another purpose,
the legislature has provided that only that fund shall be
used.

Accordingly, the attorney general gave opinion, XXI Op.
Atty. Gen. 719, that the soldiers' relief fund being exhaust
ed, the county board was without power to appropriate from
the general fund additional money for the use of the com
mission. This opinion was followed by another, XXI Op.
Atty. Gen. 816, that in like circumstances the county board
could not appropriate for the use of the soldiers' relief com
mission from the contingent fund of the county. The source
of the contingent fund was not stated.

It might be'considered that the county board was limited
in the amount of the levy to the arithmetical total of the es-
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timates of the local officials. This is not a necessary conclu
sion, however, from the language and is negatived by the
original form of the law (see sec. 15296, Ann. Stats. 1889)
which, although the law then contained the provision for es
timates by local officials, expressly left the amount of the
levy to the "discretion" of the county board. I do not think
the subsequent changes in the law eliminating this express
language was intended to or does eliminate that discretion.
I am of the opinion that the provision for estimates is mere
ly the machinery to furnish the county board with reliable
information upon which it may exercise its discretion. The
law, of course, is mandatory that the discretion must be rea
sonably and bona fide exercised.
The amount, therefore, being within the reasonable dis

cretion of the county board, must the levy be in a single item
of the budget and be irrevocable, so as to come within the
nonlapse provision of sec. 45.10? May the county board
recognize that its estimate may prove inadequate and pro
vide a contingent levy to meet the insufficiency? In the state
emergency board case. State ex rel. Board of Regents v.
Zimmermann, 188 Wis. 132, the court held that, although
only the legislature constitutionally may appropriate money,
an appropriation of such sums as may be necessary to meet
the deficiencies of fixed appropriations to departments was
an appropriation by the legislature contingent upon a sub
sequent event and was constitutional. Upon like reasoning,
a levy by the county board of a contingent fund to meet de
ficiencies in the fixed items of the county budget for which
the county tax was levied is a tax levy for the particular
purpose to which the subsequent event, namely, the deficien
cy in the soldiers' relief fund, makes it applicable.
In the state emergency board law a tribunal was created

to determine the existence of the event and the functions of

this board were held by the court to be administrative. In
the instant case, the county board has created a committee
to determine the event upon which the contingent fund tax
or any portion thereof shall constitute a levy for the sol
diers' relief fund, and the functions of this committee are
likewise administrative and, therefore, may be delegated by
the county board to its committee. Dvluth S. S. & A, R. Co,
V, Douglas Co., 103 Wis. 75, 79; Rinder v. Madison, 163 Wis.
525, 533.
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I am of the opinion, therefore, that, the county contingent
fund having been created by a tax levy to meet emergency
deficiency in other items of the budget, deficiency in the sol
diers' relief fund may be met from the contingent fund and
that the administrative function of determining such emer
gency may be delegated to the finance committee.
I frankly admit that this conclusion is not free from doubt

and that it has been necessary to go contrary to some of the
judicial rules of strict construction applied to powers cen
tered upon counties and to laws authorizing the expenditure
of public funds. The application of those rules is the easy
way and often indicates a lack of courage of conviction of
what the legislature actually intended, rather than the ap
plication of the rule of construction that predominates all
others, the ascertainment and enforcement of the legislative
intent. I am satisfied that the controlling idea of this statute
is to provide to war veterans such relief as they shall rea
sonably require through a commission of comrades without
subjecting them to the humiliation of being grouped with
paupers. The various provisions that, taken literally and
under strict construction, would prevent the full carrying
out of this purpose can be reasonably construed to effect it
and should be.

Although fully aware that popular ratification of their
acts should relieve them of any legal proceedings, I must, in
fairness to the officials who must take the actual responsibil
ity for this use of the money, point out that the opinion of
the attorney general is but the advice of the state's lawyer
and is in no sense an adjudication. The court, if the ques
tion should be brought before it, might be of a different
opinion. In fact, I must in duty remind them that courts so
often are prone to the "negative" or "safe" construction of

official powers (except their own) that it may justly be said
that such is their normal tendency, unless the legislature
has made its purpose and the machinery for carrying it
out so clear as to leave no room for doubt and perhaps ex
pressed a legislative mandate for a liberal construction, and
even in such cases, sometimes the tendency is too strong to
be fully overcome. So, while I have conscientiously ex
pressed my opinion of the true intent of the veterans' relief
law, I make no prediction that the courts will be of like
opinion.
FMW
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School Districts — Transportation of School Children —
Tuition — Under facts stated school board must pay either
tuition or transportation or board and lodging of school chil
dren, depending on their election to attend school of another
district or school of their home district.

October 25, 1932.

L. A. Koenig,
District Attorney,

Phillips, Wisconsin.

I quote the following facts as stated in your letter:

"The families of 'E' and 'M' live in the town of *F' and
about fifteen miles from the nearest school in that town.
The school nearest where the families of *E' 'and *M' live is
four and one-half miles but is in the town of *E.'
"The school district of the town of 'F,' in which the fami

lies of 'E' and 'M' live are willing and have already found a
place to board the children of *M' and also within one mile
of a school in the town of 'F,' said school being in ihe school
district in which the families of 'E' and *M' live.
"However, the parents of 'E' and 'M' wish to send their

children to school in the city of Phillips, which the school
board of the school district in the town of 'F' refuse to do.
The school board and the *E' and 'M' families cannot seem
to agree or make any contract as to boarding the children
with some families near a school in the town of 'F.'
"The 'E' .and 'M' families contend that in their situation

they can send the children to school in the cily of Phillips
and that the school board of the home district must pay
their tuition and board."

You ask for an opinion as to the rights of the parties. Any
child of school age of families "E" and "M," since he resides
"more than four miles from the school of his district may
attend the school of another district, in which case the home
district shall pay the tuition of such child." Sec. 40.34, sub-
sec. (1), Stats.

However, the children might also attend the school of
their home district, in which case they could be entitled to
fees for transportation or their board and lodging under
sec. 40.34. In no case, however, would they be entitled to
both tuition and board and lodging.
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Applying the above mentioned statute to the facts at
hand: The children have an election to attend either the

school of their home district or of the adjoining district. If
they elect to attend the school of the adjoining district they
are entitled to have only their tuition fees paid by their
home district. If they elect to attend the school of their
home district they are entitled to have only their board and
lodging paid or their transportation paid to the extent al
lowed by sec. 40.34.
JWR

Elections — Public Officers — School District Clerk —
Under stated facts "A" is declared to be duly elected school
district clerk, "B" not having gained any title to such office
by reason of flipping of coin.

October 26, 1982.

John Callahan, State Superintendent,
Department of Public Instruction.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

At the annual common school district meeting the contest
for clerk was between "A" and "B." On the best ballot cast
"A" received the majority of the votes, 16 votes being cast
for "A" and 15 for "B." However, the chairman of the meet
ing, who had hot voted on the first ballot, asked for the priv
ilege of voting and a motion to that effect was made and
carried to have another ballot cast for clerk. In accordance
with this motion, no one objecting, a second ballot was tak
en. This ballot was a tie. No further balloting was then
taken but someone suggested that the election of the school
clerk be settled by flipping a coin. A coin was then flipped
and "B" was declared elected. No objection was raised to
this decision and the books were turned over to "B." Some
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days later "A" insisted that he was the clerk, having re
ceived the majority of the votes on the first ballot, and since
that time has acted as clerk. The members of the board

cannot seem to agree on whom to accept as clerk.
It is the opinion of this department that "A" was the duly

elected clerk at the annual school district meeting by reason
of having received the majority of votes cast at the first
ballot.

Sec. 40.04, Stats., provides in part:

"The annual common school district meeting shall have
power:

'-H

" (3) To choose a director, treasurer, and clerk, by b^lot,
and a majority of the votes shall be necessary for a choice."

In 24 R. G. L., at p. 578, it is stated that if a statute re
quires a particular procedure in the election of school offi
cers, it must be strictly adhered to and followed.

Obviously, "B" was not elected school district clerk at
the meeting, because he never received a majority of the
ballots cast. The statutes do not provide for the election of
a school clerk by the flipping of a coin.
The question then arises as to whether "A" was lawfully

elected. It appears that "A" received the majority of the
ballots cast at the first vote. "A" having been elected, there
was no occasion whatever for taking the second ballot.
When a candidate has received a majority of the votes cast
by ballot at an annual school district meeting in pursuance
to the statutory requirements, such person has thereby
gained the right to the office and such right cannot be dis
turbed by further balloting, regardless of what the result
of additional ballots may be. It would thus seem that "A"
was the legally elected clerk and is a de jure officer.
In any event "A" would be a de facto officer, he having

assumed to carry out the duties of school district clerk un
der color of title. Thus, his acts would be valid and not sub
ject to collateral attack. See Ekern v. McGovem, 154 Wis.
157, 220-221.
You are therefore advised that "A" is the duly elected

clerk and that "B" has gained absolutely no title to such
office by reason of the flipping of a coin.
HHN
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Bridges and Highways — Intrastate Bridges — Appor
tionment of Costs — Where city has acquired right of way
and let contracts, which have been partially executed, for
construction of bridge, it is too late to apply for apportion
ment of costs thereof, under provisions of sec. 87.02, Stats.,
since under that statute it is for commission, after hearing
all parties, to determine location, fix kind and character of
bridge and enter into contracts for its construction.

October 26, 1932.

Thomas J. Pattison, Chairman,
Highway Commission.

You state that on August 18, 1982, the city of Milwaukee
filed a petition with the highway commission praying for
aid in the Construction of a bridge over the Menomonee riv
er, under the provisions of sec. 87.02, Stats., as amended by
ch. 14, Laws Special Session, 1981. A hearing was noticed
and held, at which it was developed that the city of Milwau
kee had, prior to the filing of this application, purchased the
necessary right of way, determined the kind of character of
the bridge, prepared the plans and specifications, and let
contracts for portions of the work in the amount of
$1,014,000.
You inquire whether, under the above state of facts, your

commission has authority to make the statutory findings
and apportion the cost of a bridge at this location.

Sec. 87.02, Stats., as amended by ch. 14, Laws Special Ses
sion 1981, plainly makes it the duty of the commission to
determine the location of a proposed bridge, and to deter
mine the kind and character most suitable for the location
chosen. The statute further provides, in subsec. (7), that
the construction of any bridge project under this section
shall be wholly under the supervision and control of the
state highway commission, which shall make and execute all
contracts and have complete supervision over all matters
pertaining to such construction. It further provides that all
moneys to be provided by towns, villages, cities and counties
shall be deposited by them in the state treasury, when re
quired by the state highway commission, and paid out on
order of such commission.
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In view of the statutory language above indicated, the
conclusion is inescapable that this section is intended to ap
ply only to projects the construction of which is dependent
upon statutory action of the highway commission and which
are, from the time of their inception, wholly subject to the
control of the highway commission.
The law contemplates that notice be given to all munici

palities which may be required under the statute to partici
pate in the cost of the project. Such a municipality has a
right to be heard, before the project is begun, upon the ne
cessity of the same and also as to the proper location there
of. Where the right of way has been secured, contracts let,
and the actual construction begun before any application is
made to the highway commission such notice and hearing
would be an idle ceremony.

In Chicago, M. & St P. R. Co. v. Railroad Comm., 197
640, the supreme court considered a case relating to the re
location of highways for the purpose of avoiding grade
crossings, where the actual relocation was made prior to
any application to the railroad commission for a determin
ation of the necessity thereof and the apportionment of the
costs. The court held that the application was too late and
could not properly be considered and acted upon by the rail
road commission.
The court said, pp. 642-643;

«* * * in order to lawfully assess against a railroad
company situated as the plaintiff was, any part of such re
location expenses, proper notice should have been given,
with an opportunity for it to be heard on the primary ques
tion concerning the making of such a proposed relocation."

The court says further (p. 648):

"Manifestly it would be an idle ceremony, under the pres
ent notice, for the plaintiff to now offer evidence or be heard
as to whether such relocation should have been made."

The railroad commission in passing upon applications for
the construction of bridges over which street railways are
operated has held that, under the provisions of sec. 195.81,
the commission cannot consider and act upon an application
where the municipality has, prior to such application, ac-
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tually begun or completed the bridge structure concerning
which it seeks an apportionment of costs. Wis Traction, L.,
H., & P. Co. V. Menasha, 16 W.R.C.R. 860; In re Application
City of Wausau, 21 W.R.C.R. 381.

It is therefore the opinion of this department that, under
the facts stated, the highway commission has no jurisdiction
to make any findings or determination or to authorize an
apportionment of the costs of the bridge.
JWR

Public Officers — City Tax Assessor — Municipal Judge
— Offices of municipal judge and city tax assessor are in
compatible and may not be held by one and the same person.

October 28, 1932.

Glenn R. Douglas,
District Attorney,

Spooner, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement
of facts:

"The following problem has arisen in this county, wherein
the assessor of the city of Spooner has been appointed judge
of the first municipal court of Washburn county, and has
qualified for the office. His term as assessor will not expire
for another year. All matters pertaining to collection of de
linquent taxes might of necessity be brought before such
municipal judge in the city of Spooner. He holds his office
in this city. In checking over the opinions of the attorney
general, I find no opinion in point on this matter, as to
whether or not these two offices are incompatible. The first
municipal court of Washburn county was created by a
special act of the legislature in 1927."

The question to be determined here is whether or not the
two offices are incompatible. The meaning of the word "in
compatible" in this connection is that, from the nature and
relation to each other, of the two places, they ought not to
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be held by the same person, because of the contrariety and
antagonism which would result in the attempt by one person
to faithfully and impartially discharge the duties of one
towmrd the incumbent of the other. See Mechem on Public
Officers, sec. 422.
In Throop, Public Officers, sec. 30, it is said:

"At common law, there is no limit to the number of offices
which may be held simultaneously by the same person, pro
vided that neither of them is incompatible with any other;
•4: 4:"

The question whether two offices are or are not incompat
ible is often difficult of solution, and the principles upon
which its solution depends cannot always be stated with per
fect exactness. We can point out general instances of in
compatibility of offices which would serve as illustrations,
but it is difficult to point out all of the rules which govern
their determination. The inconsistency which at common
law makes the offices incompatible does not consist in physi
cal impossibility to discharge the duties of both offices, but
lies rather in conflict of interest. Thus it has been held that
where the relation between two offices is that of master and
servant, and one has "controlment" of the other, or where
one is charged with the duty of auditing or supervising the
accounts of the other, or where one is chosen by or has the
power of removal of the other, or where one is a judicial
and one a ministerial office, they are incompatible. Throop
on Public Officers, sec. 83. See also State v. Jones, (1907)
130 Wis. 572, 575-576, 215 N.W. 441.
In the situation presented in your communication, there

appears to be no express provision of our constitution, nor
in our statute, which would prohibit the holding of these two
offices by the same person. The question for determination,
therefore, is whether or not there is anything in the func
tions of the two offices of a municipal judge and city as
sessor which cannot consistently be performed by one and
the same person, or whether there is anything in the per
formance of the functions of the two positions by one per
son that is contrary to public policy.

Sec. 3, ch. 7, Laws 1927, creating the first municipal judge
of Washburn county, provides in part:
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"Said court shall have original jurisdiction to hear, try
and determine all actions and special proceedings, (except
the actions mentioned in subsections (1) and (2) of section
300.06 of the statutes and excepting actions for divorce and
bastardy), which may arise in said county and be of any
of the following classes, namely:
"(1) Crimes and misdemeanors excepting such as shall

or may be punishable by commitment to the state prison.
(2) Civil actions and special proceedings in law and

equity where the value of the property in controversy or the
amount of money is claimed or sought to be recovered, after
deducting all payment and setoffs, shall not exceed two thou
sand dollars and also of all action for the foreclosure of
mortgages and mechanics' liens in which the amount
claimed does not exceed the sum aforesaid although the
value of the property to be affected may exceed that sum."

Sec. 348.261, Stats., relates to solicitations by assessors,
and provides;

An assessor who shall ask, solicit or receive from the
owner of property situated in and liable to assessment in his
assessment district, or the agent or attorney of such owner
any reward, favor, money or other thing of value for the

assessment of said property of such owner, at
less than the true cash value thereof, or at a lower value

property should have been assessed, shall be pun-
monfh/nrhTw""®".* W jaU not W than "fxmonths or by fine not exceeding five hundred dollars."

It is the opinion of this department that the office of
municipal judge and of city tax assessor are incompatible
for the reason that all matters pertaining to the collection of
delinquent taxes or pertaining to a revision of assessments,
might of necessity be brought before such municipal judge
in the city of Spooner. In that way the municipal judge
would be called upon to inquire into the actions of himself
as city assessor. Obviously, the functions of these two offi
ces by one person would be contrary to public policy. More
over, under sec. 348.261, Stats., the municipal judge might
be called upon to hear and try a criminal prosecution against
himself for violation of that section of the statutes.
You are therefore advised that the offices of municipal

judge and city tax assessor are incompatible and may not
be held by one and the same person.
HHN
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Taxation — Drainage District Assessments — Refunds
made by county to purchasers of invalid drainage assess
ment certificates of amounts paid therefor should be with
interest at six per cent.

County treasurer should charge drainage district with
amounts refunded and deduct same from any amount in
his hands due commissioners of district; if payment to com
missioners has been made without deducting such refunds,
county may recover amount thereof from district.

County board may reassess these unpaid drainage as
sessments, but separately from county taxes and not as
charge against municipality in which lands assessed are sit
uated.

County is entitled to receive from drainage district six
per cent interest on county funds paid out to refund invalid
drainage assessment certificates.
Note: This opinion involves drainage district law con

tained in ch. 89, Stats.

October 81, 1932.

Carl Christianson,

Assistant District Attorney,
Madison, Wisconsin.

You submit several questions arising out of the following
set of facts: The county board of Dane county has declared
invalid certain drainage assessment certificates, and has in
structed the county clerk to charge the amounts of these cer
tificates, together with legal interest, back to the drainage
district in which the property is located. The drainage as
sessment certificates in question were issued on the sale of
lands for delinquent drainage assessments assessed by or for
a drainage district organized under ch. 89, Stats., containing
the "drainage district" law. The county has not yet made
the refunds to the holders of the drainage assessment certif
icates which it has declared invalid, but plans to do so, out
of county funds.
At the outset it will be noted that drainage assessments

under the drainage district law are made by the commis
sioners of the drainage district, sec. 89.28, subsec. (1), par.
(d), subject to confirmation by the circuit court, sec. 89.34.
Such drainage assessments constitute a first lien upon the
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lands assessed from the time of recording the order of con
firmation of the same in the office of the register of deeds
"until paid." Sec. 89.35 (2). Unless otherwise ordered by
the court, drainage assessments are due and payable Sep
tember first next after such assessments are confirmed, sec.
89.09 (2), but the court may order the same to be paid in
annual instalments, in which case the instalments are due
on September first of each year, sec. 89.35 (1).

If such drainage assessments or instalments are not paid
to the commissioners of the drainage district when due, then
collection of the same is made through the same channels
that general taxes are collected. If pajmients are not made
to the commissioners when due, the commissioners, on or
before December first, certify the same to the clerk of the
town, etc., in which the delinquent lands are situated, as
due and unpaid, and the clerk enters the same in the tax
roll of that year against the land assessed, but in a column
separate from the general tax, and the same are collected in
the same manner as general taxes. Sec. 89.36 (1). If such
drainage assessments are not paid to the town, etc., the local
treasurer returns the same to the county treasurer in the
same manner and at the same time as delinquent taxes, but
separate therefrom. The lands affected are sold for the
drainage assessments by the county treasurer, and drainage
assessment certificates are issued to the purchaser. Sec.
89.36 (1). The county treasurer is required to keep in the
books of account of the county a separate account with the
drainage district and to credit therein all sums received by
the county on account of such district. Sec. 89.37 (2). Also,
the county treasurer is required, on demand of the commis
sioners of the drainage district, to pay to them the balance
of moneys held by the county for their district. Sec. 89.37
(4).

It will be noted that the county board, in declaring the
drainage assessment certificates invalid and in making re
funds to the purchasers thereof, is acting under the provi
sions of sec. 75.22, Stats., which require the county to re
fund all amounts paid for tax certificates, with interest,
when it is discovered that the sale or certificate issued there
on was invalid. These are general tax provisions, but they
are held to apply to drainage assessment certificates under
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ch. 89, Stats., as well as to ordinary tax certificates. State
ex rel. Little Yellow Drainage District v. Juneau County,
199 Wis. 476; XIII Op. Atty. Gen. 637. This result is ob
tained by reason of the following provision of the drain
age district law:

"The rules of law applying to the collection of t^es and
sale of lands for taxes and issuance of tax deeds shall, unless
in conflict with the drainage district law, apply to the col
lection and sale of lands for drainage f^s^sments and iss^
ance of drainage assessment deeds. * • Sec. o9.o7
(6), Stats.

The questions which you submit are restated, renumbered
and answered as follows:

1. What rate of interest should the holders of the invalid
drainage assessment certificates receive?

Sec. 89.37 (6) contains a provision to the effect that
drainage assessment certificates shall draw ten per cent in
terest annually, except that certificates held by the county
treasurer until three years old shall bear from their date
only six per cent per annum. This provision plainly refers
to valid, not to invalid, certificates. Sec. 75.22 requires the
county to refund the amounts paid for invalid drainage as
sessment certificates, "with interest," but does not speci y
the rate of interest to be paid. Such being the case, it is
considered that the legal rate of interest, namely, six per
cent (see sec. 115.04), is to be used. This conclusion is sup
ported by XX Op. Atty. Gen. 1047, in which a similar con
clusion was made with respect to the rate of interest to be
paid by the county upon the refund of invalid general tax
certificates.

2. May the amounts refunded by the county be charged
back to the drainage district and be deducted from any
funds belonging to the drainage district which may be in
the hands of the county treasurer?

3 If no drainage district funds are presently available,
may the county hold the amounts refunded as a charge
against the drainage district until such time as there are
funds to the credit of the district?
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Both of these questions are answered, Yes, on the authori
ty of State ex rel. Little Yellow. Drainage District v. Juneau
County, 199 Wis. 476. It was there held that, where the
county had made refunds to purchasers of invalid drainage
assessment certificates, the county could reimburse itself out
of drainage assessments later collected by the county. To
like effect is XIII Op. Atty. Gen. 637.

4. May the county board reassess these unpaid drainage
assessments?

Sec. 75.25 provides:

"If the county board, on making an order directing the
refunding of money on account of the invalidity of any tax
certificate or tax deed, shall be satisfied that the lands
described in such certificate or deed were justly taxable for
such tax or some portion thereof; or, when the treasurer
shall have withheld from sale any delinquent lands under
the provisions of section 74.39, they shall be satisfied that
such lands were justly taxable for such tax or some portion

amount of such tax justly charge
able thereon on each parcel thereof, and direct the same to
be assessed in the next assessment of county taxes, with in-
terest thereon at the rate of ten per cent per annum from
the time when such tax was due and payable to the end of

Hovt In hich such tax will be levied; and the county
/.ifj +u ^ apportionment of county taxes, shall

V. ^ special tax to the town, city or village
1  situated, specifying the particulartract of land upon which the same are to be assessed and
the amount chargeable to each parcel and the year when the
original tax wp assessed, and certify the same to the clerk
of ̂ e proper town, city or village; and the clerk receiviuff

cordin^ly.'^'^'^® wll ac-

ofTavJ® relating to the collection'  the terms of the above quoted sec. 89.37
(6), it seems applicable to the collection of drainage assess-
ments under the drainage district law, "unlessTcSct
Te^ "f of

®  counties with respect to drainageassessments (and it does), then, rightly, the reassessmeS
wZrZe"i r,; ^ ®PP'^ of countiesith respect^tp drainage assessments unless, of course, such
reassessment provision is in conflict with the drainage dis-
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trict law. It would seem that the reassessment provision of
sec. 75.25 should not be considered to be in conflict with the

drainage district law, unless there is in the drainage district
law some provision whereby the commissioners of the drain
age district may recertify such unpaid drainage assessments
to the proper local unit for collection.* It will be recalled
that, under the drainage district law, the drainage assess
ments are made by the commissioners and confirmed by the
circuit court, and that, if not paid to the commissioners
when due, the same are certified to the clerk of the proper
town, etc., and placed on the tax roll for collection. Al
though the drainage district law provides that such drain
age assessments constitute a lien upon the lands assessed
"until paid," it does not appear to contain any provision
authorizing the commissioners to recertify unpaid drainage
assessments such as are the subject of the present inquiry.
See particularly sec. 89.36. It is, therefore, considered that
the reassessment provision of sec. 75.25 is applicable.

Sec. 75.25 provides that if the county board is satisfied
that the lands described "were justly taxable for such tax
or some portion thereof" the board "shall fix the amount of
such tax justly chargeable thereon." With regard to drain
age assessments the county board would necessarily be lim
ited to determining and fixing the amount at that assessed
by the commissioners of the drainage district in the drain
age district proceedings. This is so, because the authority
of the county board to act at all in the premises is dependent
on the fact that the drainage assessment as made by the
commissioners was a valid assessment and that the invalidi

ty which occasioned the refund by the county arose from a
defect which occurred outside of the drainage district pro
ceedings.

It seems plain, also, that drainage assessments reassessed
by the county board under sec. 75.25 have no connection
with county taxes and that such reassessed drainage assess
ments are not to be charged "as a special tax to the town,
city or village in which such lands are situated." The county
clerk in certifjdng to the local clerk should treat such re
assessed drainage assessments as separate items from coun
ty taxes, "specifying the particular tract of land upon which
the same are to be assessed and the amount chargeable to
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each parcel and the year when the original tax [drainage
assessment] was assessed, and certify the same to the clerk
of the proper town, * * *; and the clerk receiving such
certificate shall enter the same on the tax roll accordingly."

5. What rate of interest, if any, is the county entitled to
receive from the drainage districts on county funds paid out
by the county in the refund of invalid drainage tax certi
ficates?

As pointed out in XIII Op. Atty. Gen. 637, the county de
rives no benefit from the proceeds of drainage assessments.
The county simply acts as trustee for the drainage district,
to protect the latter's interests and to make collections of
drainage assessments for it. The county receives nothing
from the collections made. All drainage assessment collec
tions, including penalties and interest thereon, are credited
or paid over to the drainage district. See sec. 89.37 (2). It
does not seem that, in addition to doing the collection work
free of charge, the county was expected to make advances
from its own funds for the benefit of the drainage district
without being entitled to any interest thereon. It is, there
fore, considered that the county is entitled to interest at the
legal rate of six per cent, as specified in sec. 115.04.
FCS
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Indigent, Insane, etc. — Legal Settlement — If poor and
indigent person has no legal settlement in state he must be
relieved under sec. 49.04, Stats.
Such person having no legal settlement in state cannot be

transported to another state even though he may have legal
settlement in such state.

November 1, 1932.

George A. Bowman,

District Attorney,
Milwaukee, Wisconsin.

You request our advice upon the following facts you«have,
submitted:

M. and his family were formerly of Wisconsin. M. aban
doned his family and went to Detroit, Michigan, and lived
there two years. He was then returned to Milwaukee, where
he served a sentence for abandonment of his family. He was
released January 28,1932. He has now applied for poor re
lief for himself and his family from Milwaukee county. You
inquire as to his legal settlement and the possibility of re
turning him and his family to Michigan in case his legal
settlement is in that state by reason of his two years' resi
dence there.

The matter of poor relief is governed entirely by statute
and not by common law. Patrick v. Town of Baldwin, 109
Wis. 342; Milwaukee County v. City of Shehoygan, 94 Wis.
58. Ch. 49, Wis. Stats., must then determine the answer to
the question. Applying the rules for determining legal set
tlement laid down in sec. 49.02, we find that M. has no legal
settlement in this state because of his "voluntary and unin
terrupted absence" from the state while in Detroit, Michi
gan. His period spent in prison on his return could not
operate to give him a settlement in this state. XIX Op.
Atty Gen. 41. M. would, therefore, have to be relieved as a
transient under sec. 49.04 unless his wife has a legal settle
ment, in which case the following quotation from 49.02,
subsec. (1), might apply:

*  * otherwise her own at the time of marriage,

and if she then had any settlement it shall not be lost or
suspended by the marriage; and in case the wife shall be re-
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moved to the place of her settlement and the husband shall
want relief he shall receive it in the place where his wife
shall have her settlement."

As to M's wife, sec. 49.02 (1) might apply, and if she had
a legal settlement at the time of her marriage that would be
her legal settlement now.

Sec. 49.02 (5) might also apply, and if M's wife has
resided "one whole year in any town, village, or city in this
state," she has thereby gained "a settlement therein." Other
wise she also must be relieved as a transient under sec.
49.04. In the matter under consideration the possibility of
her husband's having a legal settlement outside the state is
immaterial.

Finally as to M's children, sec. 49.02 (2) would apply,
and since their father has no legal settlement in the state
they would take the legal settlement of their mother if she
has any in the state. Otherwise, they too must be relieved
under sec. 49.04.

In no event could the family be removed to Detroit, Michi
gan. No authority for so doing could be found in the stat
utes and a statute granting such authority could have no ef
fect in Michigan. Statutes of our state obviously can have
no extraterritorial effect.

In State ex rel. Chandler v. Main, 16 Wis. 398, 412, it was
said:

"* * * But even assuming this, the counsel for the
relator still contends that an implied prohibition should be
derived from the nature and scope of the constitution itself,
and the general principle that the constitution and laws of a
country can have no force beyond its territorial limits. This
is undoubtedly a well established general principle, applic
able to all governments. And if this principle is applic
able to the law in question, and the latter cannot be brought
within any of the recognized qualifications of the former,
the act must fail. Thus, if the legislature of this state should
pass a law imposing duties upon the citizens of Illinois, it
would be void, and it would be so, although there is no
clause in our constitution prohibiting the passage of such
a law. It would be void by reason of the general principle
referred to, and because it would be outside of the scope of
the legislative power of this state. It might be said to be
unconstitutional, although not prohibited, for the reason
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that the constitution delegated to the legislature only such
legislative power as might exist in this state. Therefore, an
act legislating for Illinois would be outside of the limits of
that power, and might be said to be unconstitutional, just
as it has been said that a law attempting to take the proper
ty of one man and give it to another was unconstitutional,
though not prohibited, because such an act was not within
the scope of the legislative power."

See also Hamley v. Till, 162 Wis. 533.
It was held by this department even before the passage of

sec. 49.03 (9), that one municipality could not deport a
pauper to another municipality within the state. XIX Op.
Atty. Gen. 84. The case is even stronger where the munici
pality is outside the state. Sec. 49.03 (9) applies only as be
tween municipalities within the state, which is obvious be
cause of provisions in ch. 49 above referred to in the event
a person has no legal settlement in the state. The question
of whether or not M. has a legal settlement in Detroit,
Michigan is, therefore, immaterial. In rendering this opin
ion we are aware of the opinion this department rendered
to you September 26, 1932, XXI Op. Atty. Gen. 893. Ex
pressions therein indicating the possibility of removing
transient paupers or those who have no legal settlement in
this state outside the state or cutting off their relief must
be regarded as overruled.
JWR
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Insurance — School Districts — Transportation of School
Children — School district board may require person con
tracting to furnish transportation for school children to car
ry liability insurance as one of conditions of contract.

November 1, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

You refer to the opinion rendered by this department
found in XX. Op. Atty. Gen. 839, with respect to the pur
chase of insurance by a school district covering the trans
portation of school children, and inquire whether the person
contracting to provide transportation is liable in the event
of injury to the children, and whether such contractor is
obliged to carry liability insurance.

If injury results from the negligence of such a contractor,
he would be liable. There is no requirement that liability in
surance must be provided by a person engaged in the trans
portation of school children under a contract with a school
district, such transportation being exempt from the provi
sions of the auto transportation act, ch. 194, Stats.

Sec. 40.34, subsec. (3), Stats., specifies that the contract
for such transportation shall provide that the children shall
be transported in a safe and comfortable manner with suit
able protection against cold and stormy weather, and that
the driver of each conveyance shall be of good moral char
acter and shall have control of the children while going to
and from school. The statute, therefore, does not provide in
specific terms that the board may insist upon the contractor's
carrying liability insurance.
The language of that section, however, clearly confers dis

cretion upon the district board, and the requirements speci
fied therein are in effect minimum requirements. The fact
that no mention is made of liability insurance would not
prevent the district board from requiring, as a part of the
contract, that the person undertaking the transportation of
the children should carry adequate liability insurance. If
such a requirement is made, it will naturally affect the price
at which the contractor is willing to perform the service,
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since it will, to that extent, increase the cost of rendering
the service. However, in that event, the pajnnent made by
the board would, in legal contemplation, be a payment made
for transportation service, and would not be a payment for
insurance for the benefit of the district, since the district
would in no event be liable.
JWR

Indigent, Insane, etc. —Legal Settlement— Wciqvq per
son has legal settlement in one municipality and then re
moves to another municipality and remains absent from
first municipality for more than one year but during that
entire time continues to receive aid from first municipality,
his legal settlement continues in first municipality, which
remains liable for such pauper's support.

November 1, 1932.

R. A. Forsythe,

District Attorney,
Hudson, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

*'A question has been submitted to me arising under
ter 49 of the statutes relative to relief of the poor, and the
particular question is whether or not a pauper, who is ̂ p-
ported for one whole year by the town of his legal settle
ment while outside of such town, becomes a transient pau
per. Section 49.02, subsection (7), provides that every set
tlement when once legally acquired shall continue umil a
new one is acquired or by voluntary and uninterrupted ab
sence from the town of legal settlement for one whole year

"In the particular state of facts under consideration, the
pauper left the town of his legal settlement voluntanly and
remained away more than a year but during such time was
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supported by the town from which he moved. The town now
claims that he has become a transient pauper and that the
county is liable for his support. I am in doubt as to whether
or not absence under such circumstances is what the statute
terms 'voluntary absence.'"

Sec. 49.02, subsec. (4), Stats., provides as follows:

"Every person of full age who shall have resided in any
town, village, or city in this state one whole year shall there
by gain a settlement therein; but no residence of a person
in any town, village, or city while supported therein as a
pauper shall operate to give such person a settlement there
in."

Sec. 49.02, subsec. (7), provides as follows:

"Every settlement when once legally acquired shall con
tinue until it be lost or defeated by acquiring a new one in
this state or by voluntary and uninterrupted absence from
the town, village, or city in which such legal settlement shall
have been gained for one whole year or upward; and upon
acquiring a new settlement or upon the happening of such
voluntary and uninterrupted absence all former settlements
shall be defeated and lost."

The language of subsec. (4), sec. 49.02, is clear. It makes
no difference by what municipality the person is supported
as a pauper. Residence for a year will not give one a legal
settlement if he is supported as a pauper, nor will such per
son lose his legal settlement in the first municipality by ab
sence for one year if, during such period, he continues to be
supported as a pauper by such municipality. Clayton v.
Scott, (1881) 51 Wis. 185, 8 N. W. 171; Saukville v. Graf-
ton, (1887) 68 Wis. 192, 195, 31 N. W. 719; Sheboygan
County V. Town of Sheboygan Falls, (1906) 180 Wis. 93, 95,
109, N. W. 1031; XI Op. Atty. Gen. 419; XIII Op. Atty. Gen.
212.

Thus, in,Clayton v. Scott, (1881) 51 Wis. 185, 8 N. W.
171, it was held that the voluntary and uninterrupted ab
sence contemplated by sec. 49.02, subsec. (7), does not in
clude an absence during the time the town in which the per
son had a legal settlement supported him as a pauper in an
other town.
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In XIII Op. Atty. Gen. 212, it was held that where one
has a legal settlement in a municipality and receives aid as
a pauper and then removes to another municipality and re
ceives aid as a pauper, his legal settlement continues in the
first municipality, and so long as this status continues the
first municipality remains liable for his support. In that
opinion it was pointed out at p. 213:

"A literal interpretation of the words 'by voluntary and
uninterrupted absence' would mean in the instant situation
that the husband and wife have lost their legal settlement in
the village in question. However, the supreme court has
held that this 'voluntary and uninterrupted absence' is to be
construed to mean an absence during which the party is not
a pauper needing and receiving support, and that it does
not include an absence during which the municipality where
he has a legal settlement support the absentee as a pauper
in some other municipality in this state. * * * "

In the instant case the person in question has not lost his
legal settlement in the town which continued to support him
during his absence therefrom, and such town remains liable
for his support.
JWR
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Oil Inspection — Sale of gas, high gravity gaso
line, not in package or container painted vermillion is viola
tion of provisions of sec. 168.14, Stats.
Such gas is subject to inspection under provisions of ch.

168, Stats.
It is duty of state oil inspector to require such gas sold,

used or delivered to consumers in Wisconsin to be properly
labeled and contained and all shipments into state to be
properly inspected as provided in ch. 168.

It is duty of state oil inspector and prosecuting attorney
to determine whether Company should be prose
cuted for past violations of ch. 168.

[June 13,1932.] November 1, 1932.

J. U. Luetscher,
State Oil Inspector.

In your recent letter you request the opinion of this de
partment upon the following questions:

"(1) As to whether the Company has violated
any of the provisions of chapter 168 of our statutes.
"(2) What are my duties in the premises with respect to

preventing the continuance of any such violation.
"(3) Whether the Company should be crimin

ally prosecuted for such past violations, if any."

In your letter you enclose a communication from Mr. L.,
which contains certain exhibits therein referred to relating
to a claimed violation by this company of the provisions of
ch. 168 of the statutes.

1. Your first question must be answered in the affirma
tive. It appears that this company sells within the state of
Wisconsin a "gas" which is shipped into this state by this
Company. It appears from a copy of a letter from Col. B.
W. Dunn, chief inspector of the bureau of explosives of the
interstate commerce commission dated January 29, 1932,
addressed to Mr. L., that "This so-called gas is a
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high gravity gasoline obtained usually from casinghead gas
from oil wells."

It further appears from a letter from A. H. Nuckolls,
chemical engineer of the Underwriters' Laboratories,
National Board of Fire Underwriters, dated January 29,
1932, and likewise addressed to Mr. L., that gas is
a liquefied petroleum gas and when discharged into the sur
rounding air, the fire hazard of gas appears to be
similar to that of gasoline vapor.

Sec. 168.14 of the Wisconsin statutes requires:

"Every person dealing at retail or wholesale in gasoline,
benzine or naphtha, and other like products of petroleum in
this state, shall deliver the same to the purchaser only in
tank wagons or in barrels, casks, jugs, packages or cans,
painted vermillion red and having the word 'gasoline, ben
zine,' and the name of such other like products of petroleum,
plainly stenciled in English thereon, * * *."

It thus affirmatively appears from the express language in
sec. 168.14 that the so-called gas, being a high
gravity gasoline, is within the purview of this statute, and
that gas must be delivered to the purchaser only
in tank wagons, barrels, casks, jugs, packages or cans
painted vermillion red. It appearing from the letter written
by Mr. L. that the gas sold to him was not in a
package painted vermillion red, the company is guilty of
violating the provisions of sec. 168.14.

Sec. 168.05 requires:

"(1) All mineral or petroleum oil, or any oil or fluid
substance which is the product of petroleum, or into which
any product of petroleum enters or is found as a constttuent
element, whether manufactured in this state or not, shall be
inspected as provided in sections 168.03 to 168.14, inclusive,
before being offered for sale or sold for consumption or
used for illuminating or heating purposes within this state.

Penalties are provided for violations thereof.
It appears from Mr. L's Letter that some three or four

years ago, when Mr. J, a deputy of the state oil inspector,
demanded that the company comply with the provisions of
ch. 168 relating to inspections, the company took the posi-
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tion that it shipped the gas here from outside the state and
that since it had a permit from the interstate commerce
commission (bureau of explosives), the state of Wisconsin
had no right to interfere with nor to regulate the sale, de
livery or use of the gas in this state. It appears that the
company convinced the then state supervisor of the correct
ness of its position and no inspections of this gas have been
made since that time, although the company did consent to
and has been paying oil inspection fees.

It is the opinion of this department that this gas is sub
ject to inspection under the provisions of chapter 168 and
that their failure to have it so inspected constitutes a viola-
, tion of chapter 168, Stats., and subjects this company to the
penalties provided therein.
In Wadhams Oil Company v. Tracy, (1909) 141 Wis. 150,

123 N. W. 785, it was held that chapter 168 of the statutes
as fended by chapter 368, laws of 1909, was constitutional
as a valid exercise of the police power of the state, both for
the safety of the public and for the prevention of fraud.
The United Stetes supreme court has likewise held that,

with respect to inflammable substances, such as petroleum
products, when they have passed out of interstate commerce
and have come to rest within a state and have become a part
of the general mass of property or have become the subject
of domestic commerce, the state may, as a proper exercise
of the police power, pass laws regulating the sale, delivery
or use of such petroleum products and require an inspection
of the same. Texas Company v. Brown, (1922) 258 U S

o- ^0- -y- Minnesota',(1918) 248 U. S. 158, 63 L. ed. 180, 39 S. Ct. 35; Bed "C"
Carolina Board of AgHculture,

(1911) 222 U. S. 380, 56 L. ed. 240, 32 S. Ct. 152.
The contention of the company that because the gas is

shipped into the state of Wisconsin from outside of the state
and because the company had a permit from the interstate
commerce commission (bureau of explosives), the state of
Wisconsin had no right to interfere with nor to regulate the
sale, delivery or use of the gas in the state of Wisconsin, is
without merit.
The regulations of the interstate commerce commission

cover only the transportation of those articles covered by
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such shipping regulations, and certainly do not prevent nor
interfere with the right of any state to control the storage,
sale, use or delivery of inflammable or explosive substances
after the shipment has passed beyond the hands of the inter
state carrier.

2. Inasmuch as the company has been guilty of violating
the provisions of ch. 168 of the Wisconsin statutes in two
respects, (1) failure to have this gas inspected, and, (2)
failure to have this gas properly labeled, we recommend
that you require the gas sold, used or delivered to consum-
mers in this state to be properly labeled and contained, and
that you require all shipments of this gas into the state to
be properly inspected, as provided in ch. 168.

3. You inquire whether the company should be criminally
prosecuted for past violations of chapter 168. It appears
from the correspondence enclosed in your letter that about
four years ago Mr. J., inspector for the state oil inspector,
demanded that this company comply with the provisions of
ch. 168 and have their products inspected, but that the said
company took the position that the state of Wisconsin had
no right to regulate nor to interfere with the sale, delivery
or use of the gas in this state, inasmuch as said company
had a permit from the interstate commerce commission
(bureau of explosives). Apparently the then state oil in
spector was convinced of the correctness of their position
and did not press his demands. The question then arises as
to whether the apparent good faith of the company is to be
considered in the premises.
In Standard Sanitary Mfg. Co. v. United States, (1912)

26 U. S. 20, 49, 57 L. ed. 107, 33 S. Gt. 109, the United
States supreme court, in speaking of the Sherman anti-trust
act, said:

««* * * jq^or can they be evaded by good motives. The

law is its own measure of right and wrong, of what it per
mits, or forbids, and the judgment of the courts cannot be
set up against it in a supposed accommodation of its policy
with the good intention of parties, and it may be, of some
good results."



990 Opinions op the Attorney General

Accord; Thompson v. Kaiser, (1917) 243 U. S. 56, 61 L.
ed. 597, 37 S. Ct. 353, Ann. Gas. 1917 D. 323; Paramount F.
L. Corporation v. United States, (1930) 282 U. S. 30, 75 L.
ed. 56, 51 S. Ct. 42, affirming 34 Fed. (2d) 984.

See also State v, Hartfield, (1869) 24 Wis. 60, where it
was held that the question of the good faith of the defendant
and his misapprehension of the meaning of the law will not
relieve him from the penalty imposed by statute for viola
tion of law.

It would seem, then, that the mere fact that there had
been some discussion between the company and the state oil
inspector will not relieve the company from prosecution for
violation of ch. 168. However, the question whether, in view
of the foregoing, the state would be justified in prosecuting
said company is a matter to be determined by the state oil
inspector and the prosecuting attorney.
HHN.

Loans from Trust Funds — School Districts — Detach-
ment of Territory — Boundaries of school district which
has borrowed from state trust funds may be changed but
all of territory included in district at time such loan is

made remains charged with irrepealable tax levy.

November 1,1932.

Herman R. Salen,
District Attorney,

Waukesha, Wisconsin.

You inquire whether territory may be detached from a
school district in a case where the original school district
has borrowed money from the state trust funds and is still
obligated therefor.

Prior to 1927, sec. 25.07 provided that no such detach
ment could be made under such circumstances without the
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consent of the commissioners of public lands. This require
ment was eliminated by ch. 352, Laws 1927.

It follows that the boundaries of a school district may be
changed by following the proper statutory procedure, but
that the entire area included in the district at the time the
loan was obtained continues to be charged with the obliga
tion of the loan from the state trust funds and the irre-
pealable tax levied at the time the application was made for
such loan.

It is usual in such cases for the loan to be refinanced by
the respective districts after there has been the statutory
apportionment of assets and liabilities.
SB

Aha/ndonment — Criminal Law — Bastardy — Extradi
tion may be had for alleged father of illegitimate child even
though he abandoned same before child was bom.

November 1, 1932.

Lloyd D. Smith,
District Attorney,

Waupaca, Wisconsin.

You ask the attorney general to advise you how you may
secure the return of Mr. X., who fled from the state of
Wisconsin to the state of Washington. It is alleged Mr. X.
is the father of an illegitimate child, bom shortly after Mr.
X. left Wisconsin.

You are correct in assuming that extradition will not be
granted for bastardy, for it is well settled under rule No.
18 of the executive department, relating to the application
for extradition, that a person cannot be extradited for
bastardy, as that is not a crime within contemplation of
the extradition statute. X Op. Atty. Gen. 315; II Op. Atty.
Gen. 303; XIX Op. Atty. Gen. 589.
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Extradition will, however, be granted for abandonment
of a child. That the word "child" in the abandonment stat
ute and in the bastardy statute is used in a broad sense to
include an unborn child is apparent from the language used
in the statutes and has previously been held by this depart
ment in the opinions above cited.
You are therefore advised that application for extradi

tion should be made on the grounds of abandonment, if the
child has been abandoned.

FWK

Fish <Lnd Game — Wild Life Refuges — Proper legal
steps have been taken by conservation department in estab
lishment of Horicon marsh area as wild life refuge.
Persons hunting or trapping within boundaries of Hori

con marsh in violation of ch. 29, Stats., may be arrested
and punished for such violation.

November 2, 1932.

Paul D. Kelleter,
Conservation Director.

You request the opinion of this department as to whether
the proper legal steps were taken by the conservation de
partment in the establishment of the Horicon marsh wild
life refuge to the extent that it is within the authority of
the enforcement officers to make arrests of persons hunting
within the boundaries of Horicon marsh.
It is the opinion of this department that the proper legal

steps have been taken to establish Horicon marsh as a wild
life refuge. You are therefore advised that it is within the
authority of enforcement officers to make arrests of per
sons hunting within such area in violation of law.

Sec. 29.571, Stats., provides:
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" (1) A wild life refuge, game preserve and fur farm shall
be established on the Horicon marsh in Dodge county under
the supervision of the conservation commission.
" (2) The conservation commission may, in its discretion,

establish a fish hatchery in connection with such wild life
refuge.
"(3) The conservation commission shall purchase or ac

quire by condemnation proceedings the land known as the
Horicon marsh, or as much thereof as it deems necessary,
and may construct such buildings thereon and provide such
equipment as is reasonably required to carry out the pur
poses of this section.
"(4) The conservation commission is authorized to con

struct and maintain a dam or dams in or near the city of
Horicon, to control and regulate the flood waters on Rock
river, and to restore the public waters of Rock river on
Horicon marsh to the natural levels existing prior to the
private drainage of the same.
" (5) All proceeds derived from the fur farm on the Hori

con marsh and all other income from said state property
shall be paid, within one week after receipt, into the con
servation fund of the state treasury.
" (6) It is the intent of the legislature that the provisions

of this section are severable, and the holding of any pro
vision hereof unconstitutional shall not affect the remainder
thereof."

Pursuant to the mandate of sec. 29.571, the conservation
commission, at a meeting held on November 2, 1927, passed
the following resolution:

"Be It Resolved, that by virtue of chapter 475, laws
of 1927, and in accordance with the mandate contained
therein, there is hereby established a wild life refuge and
game preserve on the land known as the Horicon marsh in
Dodge county, and the conservation director is hereby au
thorized and instructed to take all necessary and proper
steps to carry this resolution into force and effect."

Thereafter Mr. L. B. Nagler, conservation director of the
commission, had the following notice published in the Dodge
County Citizen, Beaver Dam, Wisconsin, on September 10,
17, and 24. This order was to be effective October 2, 1928.
The notice of the establishment of a wild life refuge read
as follows:
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"Notice is hereby given that the area known as Horicon
marsh, Dodge county, Wisconsin, having been established
as a wild life refuge and game preserve by section 29.571,
Wisconsin statutes, and by virtue of an order of the Wis
consin conservation commission dated Nov. 2, 1927, is here
by declared to be closed to all hunting and trapping.
"All persons are notified that section 29.57 (4) provides:
" 'No owner of lands embraced within any such wild life

refuge, and no other person whatever, shall hunt or trap
within the boundaries of any wild life refuge, state park, or
state fish hatchery lands; nor have in his possession or un
der his control therein any gun or rifle, unless the same is
unloaded and knocked down or inclosed within its cairying
case; but nothing herein shall prohibit, prevent, or inter
fere with the state conservation commission, or its deputies,
agents or employes, in the destruction of injurious ani
mals.' "

Under the provisions of sec. 29.571 the legislature intend
ed to establish on the Horicon marsh in Dodge county, a
wild life refuge, game preserve, and fur farm. The conser
vation commission of Wisconsin thereafter, by resolution,
established such wild life refuge and game preserve at its
meeting of November 2, 1927. Later this order, which was
to be effective October 2,1928, was published for three con
secutive weeks in the Dodge County Citizen at Beaver Dam,
Wisconsin.

It appears from the foregoing that every step required to
lawfully establish a wild life refuge on the Horicon marsh
in Dodge county was carried out. It might be questioned
whether the territory to be set aside as a wild life refuge
is described with sufficient particularity. However, the leg
islature apparently thought that the description of the area
as "the Horicon marsh in Dodge county" was a sufficient
description and inasmuch as the statutes do not require a
legal description of the area embraced within a wild life
refuge, we feel that the description of the area within which
there is established a wild life refuge as the Horicon marsh
is sufficient to meet the requirements of the Wisconsin stat
utes.

You are therefore advised that it is within the authority
of the enforcement officers to make arrests for violation of

sec. 29.57, subsec. (4), Stats., which provides:
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"No owner of lands embraced within any such wild life
refuge, and no other person whatever, shall hunt or trap
within the boundaries of any wild life refuge * *

The penalties set forth in ch. 29 apply to such violation.
HHN

Tuberculosis Sanatoriums — Board of control has au
thority to approve privately owned building as sanatorium
for care and treatment of tuberculosis and, when so ap
proved, patients may be admitted in accordance with provi
sions of sec. 50.07.

November 3, 1982.

Board op Control.

Attention H. W. Williams, Chief Statistician.

You state that a privately owned home has recently been
converted into a private home for the aged and that the
owner of said home now desires to convert it into a sanato

rium for the care and treatment of tuberculosis, and the
board desires to be advised, as follows:

"1. Has the state board of control the authority to ap
prove the use of this building for this purpose under the
provisions of section 46.17 of the statutes?
"2. If so, and the set-up complies with the provisions of

section 58.06, can patients be admitted to this home in ac
cordance with the provisions of section 50.07 of the
statutes?"

In another opinion to the board of control, under this
same date,* you were advised that the board of control had
authority to approve the use of an isolation hospital for the
purposes of a county sanatorium. The same reasons may

*Page 996 of this volume.
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be given to answer your first question in the affirmative.
The approval required of the board of control under sec.
58.06, Stats., may be given by the board under authority of
sec. 46.17, Stats.

Subsec. (2), sec. 58.06, Stats., reads as follows:

"Any private, philanthropic tuberculosis sanatorium or
ganized on a nonprofit basis, if approved by the board of
control, may admit patients committed to it by any county
in the manner and upon the terms provided by section
50.07."

It seems the language of the subsection just quoted is as
clear as any explanation of it might be. Patients admitted
into such a private sanatorium, if committed by a county,
are admitted "in the manner and upon the terms provided
by section 50.07." It seems a mere reading of the statute
answers the second question in the affirmative.
FWK

Tuberculosis Swmtoriwms — Board of control has author

ity, under sec. 46.17, Stats., to approve use of building for
county sanatorium which building was constructed as isola
tion hospital.

November 3,1932.

Board op Control.

Attention H. W. Williams, Chief Statistician.

In your communication under date of October 26 you ask
whether the board of control has authority under sec. 46.17,
Stats., to approve the use of a building constructed by the
city of Racine for the purposes of a county sanatorium. You
state the city of Racine constructed this comparatively new,
forty bed isolation hospital for purposes of treating com
municable diseases. This building, you state, has been used
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very little lately, and the county is desirous of using it for
an annex to its county sanatorium.
In the reviser's note to this section, is found the follow

ing:

"In general, this revision brings tog-ether into one place,
and harmonizes with the latest legislative expression on the
subject, all existing provisions of statutes requiring the con
sent, approval, supervision, and inspection by state author
ity in the matter of the establishment and construction of
buildings for public institutions other than state institu
tions."

That the authority of the board of control is not to be ex
ercised only in case of new construction, but may as well be
exercised in the case of buildings previously constructed,
has previously been passed upon. In IX Op. Atty. Gen. 40,
the attorney general held that a building, the plans for
which were not approved, might, if thereafter found suit
able for such purposes, be used by a county to house certain
patients. It was held in that opinion that the board of con
trol had authority to approve plans after the building had
been erected and that such plans might be approved ex
pressly or by necessary implication. On page 41, the attor
ney general said:

"* * * It can not have been the intention of the legis-
ture that a building in every way modern and suitable for
the care of * * * patients, for the simple and sole rea
son that the building plans were not approved before the
structure was built, should now stand idle or be destroyed.

It would seem the board of control has full authority, un
der sec. 46.17, to approve of the use of the building owned
by the city for the purposes for which the county desires
such building, if, in the opinion of the board, the facts so
warrant.

FWK
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Indians — Taxation — Land purchased with Indian trust
funds taxable before purchase by state is taxable after pur
chase even though title is in Indian with restrictions as to
alienation imposed in his deed.
Land purchased with Indian trust funds never subject to

taxation by state is not taxable after purchase if Indian
holds under deed with restrictions as to alienation imposed.

November 3, 1932.

Jens Jorgenson,
District Attorney,

Hayward, Wisconsin.

You inquire as to the present status of land purchased
with Indian trust funds and held by Indians, in regard to
taxation.

We cite you the case of McGeehan v. Ashland County, 192
Wis. 177, 212 N.W. 249, which states the law on the taxation
of Indian land. If the land purchased with Indian trust
funds was taxable before the purchase by the state, it is
taxable after the purchase even though the title is in an
Indian with restrictions as to alienation imposed in his deed.

If, however, the land purchased had never been subject
to taxation by the state, then it is not taxable after the pur
chase if the Indian holds under a deed or patent with re
strictions as to alienation imposed.
JWR
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Banks and Banking — Insurance — Money accepted on
deposit as regular business by insurance company consti
tutes violation of banking laws, but if money accepted con
stitutes merely advance pajonent of premiums arid is in fact
used as such, there is no violation of banking laws.

November 3,1932.

H. J. Mortensen,
Commissioner of Insurance,

You submit three forms of deposit agreements used by
life insurance companies and ask whether they constitute a
violation of the banking laws.
Plan One is as follows:

"The insured may deposit any sum or sums in advance
toward the payment of premiums. On each policy anni
versary, the total credit for such deposits, dividends and in
terest, shall be credited with interest upon the amount of de
posit during the full year at the net rate earned, and used to
pay indebtedness and premiums as they become due. Any
credit remaining shall he paid to the insured at the end of
the premium paying period or as a part of the benefit or
surrender value upon termination of the insurance,"

This plan would constitute a violation of sees. 224.02 and
224.05, Stats. The violation occurs in the acceptance of de
posits. Sec. 224.02, Stats., provides:

"The soliciting, receiving, or accepting of money or its
equivalent on deposit as a regular business by any person,
copartnership, association, or corporation, shall be deemed
to be doing a banking business, whether such deposit is
made subject to check or is evidenced by a certificate of de
posit, a pass book, a note, a receipt, or other writing, pro
vided that nothing herein shall apply to or include money
left with an agent, pending investment in real estate or se
curities for or on account of his principal, * * *"

The italicized portion indicates the only circumstances un
der which deposits may be accepted as a regular business by
those not having a banking charter. See XX Op. Atty. Gen.
489. It is a familiar rule of statutory construction that the
expression of one excludes all others.



1000 Opinions op the Attorney General

Under the ordinary meaning, which must be used in the
interpretation of statutes, the words "real estate or securi
ties" cannot be held to include insurance so as to bring it
within the terms of the proviso. Sec. 370.01, subsec. (1),
Stats. Nor does the fact that the money accepted on deposit
is used for premiums bring the plan within the saving lan
guage of the court, used in McLaren v. State, 141 Wis. 577,
which we quote, p. 584:

"* * * However, we do not wish to be understood as
holding that Gimbel Brothers might not receive money on
deposit from its patrons, where such money is deposited for
the purpose of enabling the depositor to purchase goods
from its store and where the money is used for that pur
pose."

The portion of Plan One which we have italicized above
shows that at least a portion of the money deposited with
the insurance company is not in fact "deposited for the pur
pose of enabling the depositor to purchase" insurance and
that the money is not used "for that purpose." See also XXI
Op, Atty. Gen. 294.
Plans Two and Three are as follows:

"Plan Two: The company accepts advance deposits on
which it agrees to pay interest annually at 31/2% or such
higher rate as it may allow. From the fund thus accumu
lated, premiums and interest on any indebtedness are de
ducted as they become due. Whenever the amount of the ac
cumulation is sufficient to pay up the policy in full, the fund
is automatically so applied. No deposits in excess of this
amount are accepted."

"Plan Three: The company accepts advance deposits
equal to or less than the total amount of premiums to be
come due on the policy. No discount factor is applied, but
interest is credited annually on the anniversary of the policy
at the rate of 3i/^ % or such higher rate as the company may
allow. If the accumulated amount of the deposit is not suffi
cient to pay any unpaid premium when due, it is applied to
increase the non-forfeiture values of the policy. The agree
ment does not provide for withdrawal of the deposits, but
does provide for the pajmient of the balance to the bene
ficiary in the event of the death of the insured. The com
pany has been advised by its attorney that it may pay the
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balance to the depositor upon surrender of the life insur
ance policy."

Plan Two is legal, because the money is accepted by
the insurance company only as. advanced premium, and all
money paid is actually applied on the premiums.
Plan Three is in violation of the banking laws for the

same reason as Plan One. While under Plan Three,
the insured cannot withdraw the money in excess of the
premium requirements, except when he surrenders the life
insurance policy, still the balance is payable to the bene
ficiary upon the death of the insured. This simply amounts
to deposits made by the insured to apply on his insurance,
and any excess to be paid to the beneficiary—^that is, he de
posits money not only for the liquidation of his own liability,
but also for the benefit of a third party. If a bank accepts
ten dollars a month from Smith to be credited to the account

of Jones, obviously the bank is doing a banking business;
and likewise an insurance company accepting a deposit from
Smith, a part of which is to be paid to Smith's beneficiary,
is doing a banking business. Then too, the fact that the bal
ance may be repaid to the depositor upon the surrender of
the policy seems sufficient in itself to show that the money
deposited is not merely for the purpose of purchasing life
insurance and "is used for that purpose," and hence pre
vents the plan from coming within the exception noted in
McLaren v. State, 141 Wis. 577.
JWR
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Counties — County Board — Education — Supervising
Teachers — Member of county board who represents city
which has city superintendent of schools may not vote upon
question of fixing salary of supervising teachers.

November 3, 1932.

0. H. Plenzke,

Assistant State Superintendent,
Department of Public Instruction.

You inquire whether county board members representing
cities have the right to vote on the question of fixing the sal
aries of supervising teachers.

Sec. 39.01, subsec. (5), Stats, provides as follows:

"Cities which have a city superintendent of schools shall
form no part of the county superintendent's district, shall
bear no part of the expense connected with the office of
county superintendent of schools; and shall have no part in
the determination of any question or matter connected with
or arising out of said office, nor shall any elector or super
visor of such city have any voice therein."

The fixing of the salary of a supervising teacher is clearly
a question or matter connected with or arising out of the
county superintendent's office. Such supervising teachers
are appointed by the county superintendent, and their activ
ities are under his direction. See sec. 39.14, Stats.
The specific question which you raise was passed upon

by this department in XII Op. Atty. Gen. 460.
While the wording of the statute at that time was not

identical, the opinion there rendered appears to be consist
ent with the present requirements of the statute. See also
IX Op. Atty. Gen. 400.

It is the opinion of this department that county board
members who represent cities which have superintendents
of schools may not properly vote upon the question of fixing
the salaries of supervising teachers.
JWR
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Courts — Garnishment — Qvxisi-garnishment — Public
Officers — County Employees — Where judgment against
county employee is filed with county clerk, such clerk
should notify judgment debtor, giving him reasonable time
to notify clerk if he claims exemption.
Exemption may be claimed at any time before actual pay

ment of salary is made to judgment creditor.

November 4,1982

Edmund H. Drager,
District Attorneyy

Eagle River, Wisconsin.

You refer to sec. 804.21, Stats., with respect to the quasi-
garnishment of the salary of public officials, and inquire
whether the county clerk should pay over all of the earnings
of the judgment debtor to the judgment creditor, where no
claim for exemption has been made within the thirty day
period.
In an opinion found in VII Op. Atty. Gen. 82, addressed

to the secretary of state, the following was said, pp. 88-84:

"I am satisfied that you cannot safely pay the wages of an
employe on such a judgment in disregard of the exemption
statute. The only safe rule for you to pursue would be, im
mediately upon such a judgment being filed, to notify the
judgraent debtor of its filing, inquire if he claims exemption,
and give him a reasonable time to notify you of his claim.
If he claims no exemption within the time, then you could
undoubtedly safely pay or audit the claim to the amount of
salary due, as he would undoubtedly be held to be estopped
on such a notice from you to thereafter claim his exemption.
But should he make claim on his exemption in time after
such a notice, then you should not pay out or audit the claim
so as to impair his right of exemption, but could audit the
claim to the amount in excess thereof, withholding the
amount of the exemption, and compel the parties—^the
judgment creditor and the defendant—^to bring such action
or proceeding as they may see fit to determine the question
of the defendant's exemption."

You do not state that any such notice was given to the
judgment debtor by the clerk. If such is not the case, it
would be desirable for such notice to be given, and if the
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judgment debtor does not make claim of exemption within
the time specified in the notice, then the clerk would be justi
fied in making payment to the judgment creditor without
any allowance for the exemption.
No reason is perceived under the wording of this statute

why a claim for exemption may not be made at any time be
fore the actual payment has been made to the judgment
creditor.

SB

Fish and Game — Public Officers — Conservation Com
mission — Conservation commissioners acting as individu
als have no authority to officially represent state or conser
vation department between regular meetings.

November 5,1932.

Conservation Commission.

Attention Haskell Noyes, Chairman.

You state that there has been some dispute among the
members of the conservation commission as to their powers,
responsibilities and authority between regularly called meet
ings of the commission, one member maintaining that the
commissioners "between sessions, are just ordinary citizens
clothed with no authority to represent the commission,"
while you, as a member of the commission, maintain that
the commissioners "have a responsibility which places us
far above that of the ordinary citizen between sessions, and
as long as we have that responsibility, we certainly must
have some authority to act when the occasion arises pro
vided, of course, it is not placing in effect new policies or
changing policies previously set down by the commission."
You request our opinion on the matter.
The conservation commission and the individual commis

sioners possess only such powers as are granted them by
statute. Where the statute speaks of the commission and its
powers, as in sec. 23.09, it speaks of the commission as a
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body, and not as individuals. Sec. 23.09, subsec. (4), Stats.,
contains this provision:

"* * *. Four members of said commission shall con
stitute a quorum for the transaction of business. * * *"

Therefore, all official powers and duties granted the com
mission by statute are to be exercised by the commission
only at regularly called meetings at which at least four
members are present. In the interim between meetings the
commissioners are ordinary private citizens without legal
authority to act in behalf of the commission or the conser
vation department. Of course, where the statutes grant spe
cial powers to the commissioners as individuals (if there are
any), they may be exercised by the commissioners as such.
However, it must be noted that sees. 29.05, 29.08 and
348.442, Wis. Stats., to which you call our attention, grant
powers only to the "state conservation commission and its
deputies," which again must necessarily mean only the com
mission as a body under sec. 370.01 (3), from the chapter
on rules for construction of statutes, which reads as follows:

"All words purporting to give a joint authority to three
or more public officers or other persons shall be construed as
giving such authority to a majority of such officers or other
persons unless it shall be otherwise expressly declared in the
law giving the authority."

The conservation commission and the conservation di

rector may be compared to the state legislature and the gov
ernor. That is, the commission may lay down rules, regula
tions and policies at regular meetings while the director is
the "administrative head" and carries out these rules, regu
lations, and policies. When the commissioners are not in
session the director is the head of conservation work. Au

thority must be centered somewhere. If it were to be scat
tered all over the state, among the six different individual
commissioners, a sad state of confusion would soon result.
In rendering this opinion we do not mean to imply that

the commissioners between meetings are to stop their minds
from functioning on conservation matters, or that they can
not at all times act in an unofficial advisory capacity.
JWR
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Education — Blind — Residence — Person who has been

resident of Wisconsin for ten years next preceding applica
tion for blind pension and of county wherein said applica
tion is made for one year next preceding making of said ap
plication is entitled to relief even though during said ten
year period she was temporarily absent in another state and
lost her sight while so absent.

November 15, 1932.

Simon Horwitz,
Assistant District Attorney,

Oshkosh, Wisconsin.

You state that an applicant for a pension for the blind
lost her vision while living in another state, but that no
facts exist which appear to you to indicate that such appli
cant has lost her residence in Wisconsin within ten years of
making such application, and that she was a resident of the
county in which the application was made for at least one
year immediately preceding such application. You also indi
cate that the eye trouble which finally resulted in the loss of
vision began during the period when she was absent from
Wisconsin.

Your inquiry is whether, under the above facts, she is
entitled to relief.

Sec. 47.08, subsec. (2), Stats., reads as follows:

"In order for any person to receive such pension he must:
(a) Have been a resident of this state at the time he lost his
sight, or have been a resident of this state for ten years or
more, and of the county in which such application is made
for at least one year immiediately next preceding date of ap
plication before making application for such pension."

I find no Wisconsin case directly construing the meaning
of the word "resident" as used in this section. However, the
supreme court of Wisconsin has discussed the meaning of
this term as appearing in a statute relating to the taxation
of personal property, in Kellogg v. Supervisors of Winne-
bago County, 42 Wis. 97, 107, where it is said:

"* * * As the plaintiff had a fixed and distinct resi
dence in the city of Oshkosh for many years prior to the
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22d day of January, 1871, for the purpose of taxation, that
residence must be deemed to have continued until he had ac
quired a new residence elsewhere. Abandonment of Oshkosh
with the intention of taking up his i:esidence in Chicago, and
even the removal of his property therefrom, is not sufficient,
so long as he did not' actually acquire a new residence or
domicile there. This is a just, wise rule, founded in reason
and supported by authority. * *

In Kempster v. City of Milvxiukee, 97 Wis. 343, 347-348,
the court had occasion to construe a provision of the charter
of that city which required that a person to be eligible to a
certain office must have one year's continuous residence in
that city previous to the appointment. The court says:

««* * * word residence as used in the charter does

not mean physical location continuously. It is used in the
broad sense of domicile requisite to citizenship. For the pur
poses of such residence there must be an actual location in
the place in question, with the intention of making it a per
manent home. That is sufficient to meet all the requisites of
legal residence at the outset. In one sense a person may
have more than one place of residence, but he can have only
one which has the element of permanency essential in a legal
sense to his domicile. He can have only one domicile at one
time. To constitute that there must be an actual location,
with the intent to make such place his home indefinitely.
Parsons v. Bangor, 61 Me. 457. To establish the domicile
does not require any considerable length of time. Residence
at a place for any length of time, however short, with the
concurring intention of permanently residing at such place,
renders such place, in a legal sense, the person's domicile,
and, being once fixed, it will continue till abandoned, with
out reference to any mere absence for a temporary pur
pose, with the fixed intention of returning when such pur
pose shall be accomplished. Kellogg v. Winnehago Co. 42
Wis. 97; Dicey, Domicile, 76; Mechem, Pub. Off. sec. 159."

While there are apparently other and somewhat conflict
ing definitions of "residence" and "domicile" in other juris
dictions, the construction placed upon the word "residence"
in the above cited cases may be considered a practical guide
to the construction of the statute here under consideration.
The language used by the Wisconsin court is consistent

with the provisions of sec. 6.51 (6) and (9), Stats., which
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appear in the election laws and are probably restricted in
their application to matters relating to elections.

It is the opinion of this department that the language of
sec. 47.08 (2), Stats., should be construed to mean that the
ten years of residence therein required must be continuous
and must immediately precede the time when the applica
tion is made for relief.

Your letter does not give the facts in sufficient detail to
justify an expression of opinion as to whether in the case
at hand the applicant had lost her Wisconsin residence dur
ing such ten year period.

If such facts warrant the holding that, during the ten
years next previous to the making of the application, the
applicant was at all times a resident of the state of Wiscon
sin, in the light of the above definitions of that term, then
it is our opinion that she is entitled to relief under the
statutes.

If such are the facts, then it would make no difference
that the actual loss of vision occurred while she was tem
porarily absent from the state.
SB
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Fish and Game — Cisco Nets — Dip Nets — Whitefish
Nets — Sec. 29.285, Stats., purports to prohibit use of dip
nets in counties mentioned therein, including Waushara
county. This is modified as to Waushara county by sec.
29.286.

Sec. 29.286, being later enactment, authorizes use of
whitefish and cisco nets in counties therein named, includ
ing Waushara county. Later enactment contains law as to
use of whitefish and cisco nets in Waushara county.

November 17, 1932.

Paul D. Kelleter, Conservation Director,
Conservation Department.

In your communication of November 3 you refer me to
sec. 29.35, Stats., as amended by ch. 133, laws of 1931, which
provides:

" (1) Net licenses which shall authorize the use of dip nets
with a diameter of not more than eight feet and with meshes
not less than one and one-half inches, for taking, catching or
killing whitefish or cisco in any of the inland waters of the
state may be issued by the state conservation commission,
subject to the provisions of section 29.09, to any resident of
the state duly applying therefor. Licenses which shall au
thorize the use of not exceeding one hundred feet of gill net,
vsdth meshes not less than two and three-fourths inches may
also be issued by the commission for the catching of white-
fish or ciscos, respectively, in lakes in Waupaca county and
in Lake Mendota and Lake Monona in Dane county, and for
the catching of whitefish from October fifteenth to Novem
ber fourth in Barron, Burnett and Washburn counties. The
fee for each such license is one dollar."

You also refer to sec. 29.285 as amended by ch. 319, laws
of 1931, which provides:

"(2) No person shall have in his possession or under his
control in Adams, Barron, Chippewa, Columbia, Dunn, Flor
ence, Forest, Green Lake, Iron, Juneau, Langlade, Lincoln,
Marathon, Marquette, Oneida * * *, Portage, Rusk,
Sauk, Sawyer, Taylor, Vilas, Waushara, or Wood counties
any trammel, gill, hoop or any other kind of net or fish trap
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that might take, catch or kill fish except minnow nets as
provided in section 29.32."

You further direct our attention to sec. 29.286 which
was created by ch. 382, laws of 1931, which reads thus:

"(1) No person shall have in his possession or under his
control, at any time, in Burnett, Washburn, Polk, Sawyer,
Barren, Price, Vilas, Florence, Lincoln, Taylor, Dunn, Chip-
pewa, Marathon, Clark, Eau Claire, Jackson, Wood, Dane,
Monroe, Juneau, Adams, Marquette, Waupaca, Shawano,
Outagamie, Waushara, Winnebago, Calumet, Fond du Lac,
Dodge, Washington, Waukesha, Jefferson, Green Lake, La
fayette, Walworth, Rock, Green or Columbia counties any
trammel, gill or hoop net, or any other kind of a net, nets or
fish trap that might take, catch or kill fish except minnow
nets as provided in section 29.32; white fish and cisco nets as
provided in section 29.35; and dip nets as provided in sub
section (3) of section 29.28 and section 29.31."

You submit the following questions:

"First, we wish you would render us an opinion as to
whether section 29.285 prohibits the use of dip nets in the
counties mentioned in that section, when they are to be used
as provided in section 29.35.
"Second, I wish to ask if section 29.285 prohibits the use

of dip nets in Waushara county when Waushara county is
mentioned in section 29.286 which says the particular sec
tion shall not apply for white fish and cisco nets as provided
in section 29.35."

In answer to your first question, I will say that said sec.
29.285 purports to prohibit the use of dip nets in the coun
ties mentioned in that section, including Waushara county,
but this is modified as to Waushara county by sec 29.286.
In answer to your second question, permit me to say that

there is an inconsistency in the two sections. Under sec.
29.285, the possession of any kind of a net or fish trap is
prohibited excepting minnow nets in the counties named,
while sec. 29.286 makes an exception as to white fish and
cisco nets concerning Waushara county.
I am of the opinion that in view of the fact that there is

an inconsistency between the two sections and that sec.
29.286 is a later enactment approved June 27,1931 and pub-
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lished June 30, 1981 while sec. 29.285 was approved June
23," 1931 and published June 24,1931, under well established
canons of statutory construction, the later enactment cover
ing the same subject is controlling, so that as to Waushara
county the provisions of sec. 29.285 are not applicable but
are superseded by the later enactment of sec. 29.286, Stats.
JEM

Corporations — Securities Law — Real Estate — Leases
— Mineral deeds evidencing right to fractional shares of
royalty under lease to petroleum corporation are securities.

November 17,1932.

George C. Mathews, Director,
Securities Division,

Public Service Commission.

You inquire as follows:

"We request your opinion as to whether the following con
stitutes a security within the definition of that term as set
forth in chapter 189, Wisconsin statutes:
"A executes to a petroleum corporation a lease of certain

land on which the petroleum corporation drills for oil. A re
tains 1/8 interest in the oil produced from this lease. The
royalty interest is then divided by A or his agent or his as
signee into 120 parts, and units of 1/120 interests are sold
to the public. Instruments called mineral deeds evidencing
these 1/120 interests are executed and recorded. The pro
ducing company then pays to the holders of record of these
mineral deeds whatever portion of the royalty they may be
entitled to."

The petroleum corporation under its lease is the owner of
the oil produced thereunder, subject to the royalty interest
reserved thereby in such oil. The lease which evidences the
right to receive this royalty is, therefore, "evidences of
*  * * interest in * * * property * * * of a
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company" within the meaning of sec. 189.02, subsec. (6),
Stats. See Brownie Oil Co. v. R. R. Comm., Wis. ,
240 N. W. 827.

In the case cited above, the court quotes with approval its
language used in Creasy Corp. v. Enz Bros., 177 Wis. 49,
187 N.W. 666, 667, referring to the securities act as
follows:

*  * Its purpose was to protect the residents from
the purchase of worthless obligations for the payment of
money in whatever form such obligations took."

The fractional royalty right or mineral deed is manifestly
an obligation for the payment of money dependent upon the
amount of oil produced and the price obtained therefor by
the petroleum corporation. The sale of such obligations to
the public as an investment is just such an activity as the se
curities act was designed to bring under regulation.
But considered solely from the standpoint of the lessor,

the lease is in the nature of a venture. The return to be re

ceived is not predetermined, but depends directly upon the
^ount of oil which may be produced by the lessee. Whether
it be great or small will depend upon many factors, includ
ing the efficiency of the producer, the market price of oil,
the extent of the oil deposit, and the accessibility thereof. A
somewhat parallel case would be the rental of a farm upon a
crop share basis and the sale of documents evidencing a
right to participate fractionally in the return received by
the lessor.

A "venture" has been defined as "An undertaking at
tended with risk, especially one aiming at making money."
McRee v. Quitman Oil Co., 16 Ga. App. 12, 84 S. E. 487.
The lease, being in and of itself a venture, the sale of a

right to participate in the profits thereof is the sale of an in
terest in the profits of a venture within the scope of sec.
189.02 (6), Stats. The lease remains in effect and controls
the obligations of the petroleum company to pay the royalty.
It is not extinguished by the mineral deeds. The only change
made is that the purchasers of such mineral deeds are to be
paid their share directly by the lessee instead of through
the agency of the lessor. This change in the manner of pay-
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ment does not destroy the lease or make the mineral deeds
any the less evidences of interest in the profits of the
venture.

It is the opinion of this department that the documents in
question are securities within the scope of ch. 189, Stats.
SB

Minors — Illegitimacy — Money to be paid to mother of
illegitimate child or to town or county by father as provided
under sec. 166.11, Stats., includes lying-in expenses, al
though such expenses are larger than usual because of ve
nereal disease of mother.

November 17, 1932

Earl E. Schumacher,

District Attorney,
Beaver Dam, Wisconsin.

In your letter of October 27 you state that one "A" of this
city became the mother of an illegitimate child, which child
did not live after birth; that it happens that the expenses of
confinement in this case were made larger than the usual ex
pense of confinement because of the fact that the mother's
condition and confinement was complicated by venereal dis
ease at the time of the confinement; that it is probable that
such complications also arose from the fault of the alleged
father.

You inquire whether such confinement expenses, as in
creased because of said complication, may be all included
within the meaning of sec. 166.11, which provides that he
shall "pay to the mother or town or county all expenses in
curred by them for lying-in and attendance of the mother
during the last six months of pregnancy.* * *."
I believe that your question should be answered in the

affirmative. While it may be difficult to draw a line of de
marcation as to how much the expenses will include in cases
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where the facts and circumstances are such that the ex

penses are greatly increased by the feeble condition of the
mother, or where there are other complications of diseases,
in this case it would seem that where the expenses of con
finement are limited to a certain period, which is already
passed, and are reasonable, the father of said child is re
quired to pay them. I have found no decision of our court
covering this question nor of any other court during the
limited time that I have had to investigate, but we are satis
fied that, under the facts and circumstances in this case, the
statute covers the expense.
JEM

Criminal Law — Embezzlement is not committed where

person obtains possession of amount of money by not fol
lowing in detail instructions and agreement under which he
is to receive it if he would in fact have received same

amount of money if he had followed out details.
Intent to embezzle is not established beyond reasonable

doubt in such case as matter of law.

November 17,1932.

Lloyd D. Smith,
District Attorney,

Waupaca, Wisconsin.

You wish to have our official opinion as to whether any
criminal offense has been committed on the following facts:

An advertising company entered into a contract with the
operator of the Palace Theatre of Waupaca for an advertis
ing campaign to stimulate the sale of theatre tickets.

Contestants competed in selling orders for tickets run
ning from one dollar to five. On presenting an order at the
box office the purchaser of the order received a book of cou
pon tickets ranging in value from five to ten cents, up to the
total purchase price of the book, good for admission to the
theatre at their face value up to November 1.



Opinions of the Attorney General 1015

Under the contract the operator of the theatre paid for
the prizes and the advertising syndicate was to receive all
amounts received in all books of tickets surrendered for
credits whether unused or partially used for admissions.
That is, a contestant, after selling an order for a coupon
book, turned the money over to A—, a member of the sjmdi-
cate, and the theatre paid the orders when presented by giv
ing out a coupon book. All unused coupons remaining in
such books when deposited in the voting boxes were the com
pensation received by the syndicate.

A— induced two young women to give him $400 and $165,
respectively, for the purchase of such books, and, instead of
presenting their order slips to the operator of the theatre,
buying coupon books and depositing them in the voting box,
kept the money.
Under the facts stated by you, it appears that if A— had

in fact presented the orders for $400 and $165 to the box of
fice and obtained coupon books for them, A— could have at
once deposited such coupon books in the ballot box without
tearing any coupons out of them and he would then, on
counting, be entitled to receive the full value of such coupon
books. While technically it could be argued that by not do
ing this he embezzled the said money, still I do not believe
that a conviction could be sustained before any jury on the
showing made by the facts and circumstances presented. It
is a well known rule of statutory construction that the court
looks to the circumstances and not to the form. I do not be
lieve that the intent to embezzle can be established beyond a
reasonable doubt under the circumstances. I know of no
crime that has been committed.

JEM
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Courts — Minors — Child Protection — Child under age
of eighteen, when convicted of criminal offense, may be
committed to industrial school for boys after he has passed
age of eighteen.

November 18, 1932.

BoAra OF Control.

Attention A. W. Bayley, Secretary.

You state that one 0. E. F. was committed to the Wiscon

sin industrial school for boys on October 27, 1982. The
order of commitment states that he was convicted on Janu

ary 20, 1931 and placed on probation, but that his proba
tion was revoked upon the order of his commitment. His
date of birth is given as of January 31, 1914, he therefore
having been eighteen years of age on January 31, 1932. In
asmuch as this boy was committed to the Wisconsin indus
trial school for boys when he was over eighteen years of age,
but was convicted before he was eighteen years of age,
which conviction finally resulted in his commitment, you in
quire whether this commitment was legal.

Sec. 48.15, Stats., reads in part as follows:

"Any child, under the age of eighteen, convicted of a
criminal offense may, in the discretion of the judge or mag
istrate before whom the case is tried, be committed to one
of the industrial schools of this state instead of to the state
prison, state reformatory, industrial home for women, house
of correction, county jail or police station, as the case may

In accordance with this section, it has previously been
held on December 17, 1930, in XIX Op. Atty. Gen. 613, that
when the child was under eighteen when the conviction took
place, subsequently, when the child was over eighteen years
of age, he may still be committed to the industrial school for
boys. In accordance with this statute, and with the previous
opinion construing it, the commitment of 0. E. F. was valid.
FWK
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Criminal Law — Burglary — District attorney may file
information charging person with burglary as accessory be
fore fact although he waived preliminary hearing in case
where he was charged only as aider and abettor. To meet
exigencies of case, it is well to charge defendant both as
principal and as accessory.

Counties — County Board — Public Officers — Under-
sheriff — County board has authority to change salary of
undersheriff only at annual meeting of board.

November 18, 1932.

James P. Cullen,
District Attorney,

Prairie du Chien, Wisconsin.

You state that a complaint was made in justice court by
the chief of police, charging the defendant with being pres
ent aiding in the commission of the crime of burglary, con
trary to the provisions of sec. 348.09, Stats., on the 11th day
of September, 1932, of the White Eagle Oil station, and also
on the 21st day of September in the year 1932 upon a filling
station in the village of Eastman, both filling stations being
located in Crawford county; that the defendant waived his
preliminary hearing and was bound over to the circuit
court; that later it was ascertained that the offense that was
committed on September 21st was not that of an aider and
abettor, but as an accessory.
You inquire whether the district attorney should file an

information containing two counts, one for the offense of
aiding and abetting in the burglary of the filling station at
Prairie du Chien on September 11th, and for a second count,
being an accessory in the burglary of the filling station in
Eastman on September 21, 1932.
Answering this inquiry, I will say that your question

must be answered in the affirmative. You should file an in
formation charging the defendant with burglary as an ac
cessory before the fact of the filling station at Eastman on
September 21, 1932. Although he waived the preliminary
hearing, the rule is that in such case the district attorney
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may file an information for any offense growing out of the
transaction set out or attempted to be set out in the com
plaint on a waiver of the preliminary examination. Thies v.
State, 178 Wis. 98.
I would further suggest that in order to meet the exi

gencies in the case, it may be well to charge him for the
burglary at Prairie du Chien on September 11 also as an
accessory for a second count and to charge him as an aider
and abettor in the burglary of the filling station in East
man. Then the court will not require you to select the
charge you wish to press until the evidence is before the
jury. This will give you the advantage of requiring de
fendant to meet the charges of both accessory and aiding
and abetting in both cases.

You also state that the county board of Crawford county
at a special session held May 9, 1932, adopted a resolution
in which they changed the salaries of certain county clerks,
deputy clerks, etc., and that this resolution was to become
effective as to the clerical assistance on June 1, 1932. You
ask what effect said resolution has on the office of

undersheriff as to the salary to be paid during the present
term of the sheriff. You say that prior to the election of
the present sheriff a resolution of the county board fixed
the undersheriffs salary at $600 per year; that at the an
nual session of the county board for 1931 a resolution was
adopted changing the undersheriff s salary to $500 per year.
You inquire whether (1) the undersheriffs office should

be regarded as clerical assistance as those words are used
in the resolution, and whether (2) the county board has
authority to change the salary of the undersheriff during
the time for which the sheriff is elected and during the time
that the present undersheriff is serving.

(1) It is the opinion of this department that the under
sheriffs office should be regarded as clerical assistance as
those words are used in the resolution referred to by you.
That this was the intention of the county board seems clear
in so far as it was provided that the resolution was to be
come effective on June 1, 1932, as to its clerical assistance
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on July 1,1932, as to the supervising teachers and upon the
expiration of the terms of the present incumbents as to elec
tive officers. It is clear that the office of undersheriff is

not an elective office and that it is not connected in any way
with supervising teachers. Hence, it must necessarily fall
within the catagory of clerical assistance.

(2) It is the opinion of this department that the resolu
tion changing the undersheriff's salary to $500 a year,
which was adopted at the annual meeting of the county
board in 1931 is valid and binding.

Sec. 59.15, Stats., provides in subsec. (3):

"The county board may at any time fix or change the
number of deputies, clerks and assistants that may be ap
pointed by any county officer and fix or change the annual
salary of each such appointee, except that the salaries of
the undersheriff and of the re^ster in probate may be
changed only at the annual meeting."

This office has held that the salary of the undersheriff
can be changed only at the annual meeting of the county
board. VI Op. Atty. Gen. 739; VII Op. Atty. Gen. 77; XVI
Op. Atty. Gen. 416.
In Appleton v. Outaga/mie Co., (1928) 197 Wis. 4, it was

held that at a special meeting of the county board any of
the powers which the board possesses may be exercised at
such meeting as well as at a regular meeting, unless other
wise specifically provided.
In XXI Op. Atty. Gen. 567, this office held that the com

pensation of deputies, clerks and assistants that may be
appointed by any county officer, with the exception of the
sheriff and register in probate, may be changed at any law
ful meeting of the county board to take effect immediately
in accordance with the provisions of sec.. 59.15 (3), Stats.
You are therefore advised that the resolution changing the
salary of the undersheriff to $500 a year having been passed
at an annual meeting, such salary change is authorized.
JWR
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Public Officers — County Board — Malfeasance — Su
perintendent of County Home — Member of county board
may not be appointed as superintendent of county home.
After resigning from county board such person is eligible
to appointment.

November 18, 1932.

A. G. Hawley,
District Attorney,

Darlington, Wisconsin.

You inquire whether a member of the county board can
be appointed by the county board to the position of super
intendent of the county home.
The superintendent of a county home is appointed by

the board of trustees, and not by the county board. See
sec. 46.19, Stats. The board of trustees of the county home^
however, are elected by the county board. See sec. 46.18,
subsec. (1), Stats.
The provisions of sec. 66.11 (2), Stats., would therefore

not apply to the position of superintendent, since the ap
pointment to that position is not vested in the county board.
However, the county home is a county institution, and a

person accepting the position of superintendent of the coun
ty home would, necessarily, be a party to a contract with
the county for emplojonent. Such a contract could not be
entered into by a member of the county board without vio
lating the provisions of sec. 348.28, Stats., the prohibition
of which applies to contracts for personal services. Henry
V. Dolen, 186 Wis. 622.
You are therefore advised that a member of the county

board may not accept employment as superintendent of the
county home.
You further inquire whether a member of the county

board, if he cannot accept such a position while acting as
a member of the county board, may resign and thereafter
lawfully accept such appointment.
Inasmuch as sec. 66.11 (2), Stats., does not apply to this

situation, no reason is perceived why such a member of
the county board, having completely severed his connection
with the county board by his resignation, may not there-
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after contract with the county, even though the term for
which he was elected has not expired, without violating the
malfeasance statute.

In view of the discussion above, no answer to your third
question is required.
JWR

Counties — County Board — County Highway Commis
sioner — Where vacancy occurs in office of county high
way commissioner, county board may refuse to appoint
successor until its adjourned meeting next April. In such
event and unless county board requests state highway com
mission to take charge of work of constructing and main
taining highways built with state aid, county shall not par
ticipate in state aid for highways.

County highway commissioner first elected to office under
sec. 82.03, subsec. (2), Stats., shall serve until first Monday
in January of second year succeeding year of his election.

November 18, 1932.

Chas. M. Pors,

District Attorney,
Marshfield, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement
of facts: The highway commissioner of Wood county died
in October, 1932. Sec. 17.22, subsec. (2), par. (b), Wis.
Stats., provides that the county highway committee shall
appoint a person to fill the vacancy. This statute also pro
vides that at the first regular meeting of the county board
next succeeding such appointment by the highway commit
tee the county board shall appoint the highway commis
sioner, who shall take office on the first Tuesday following
the first Monday of January next succeeding. The high
way commission has not filled the vacancy for the reason
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that the county board will meet this week. There is some
talk among the members of the county board not to fill the
vacancy in November, but to adjourn the regular meeting
until some time next April, at which time such vacancy will
be filled. Upon the foregoing statement of facts you ask the
following questions:

1. Whether it would be legal for the county board not to
fill the vacancy untih next April at an adjourned annual
meeting.

2. If the vacancy were not filled until next April how
long would the person so elected hold office?

It is the opinion of this department that the county board
is not required to fill the vacancy for the office of highway
commissioner of Wood county until its adjourned annual
meeting next April. However, if the county board failed to
elect a highway commissioner or failed by resolution to re
quest the state highway commission to take charge of the
work of construction and maintain the highways built with
state aid the county might lose its state aid for highways.

Sec. 17.22 (2) (b). Stats., relates to vacancies in ap
pointive county offices and provides:

"In the office of the county highway commissioner, by
appointment by the county state road and bridge commit
tee. A person so appointed shall hold office until the first
Monday of January next succeeding his appointment, and
his successor shall be appointed by the county board at its
first regular meeting next succeeding such appointment and
shall take office on the Tuesday following the first Monday
of January next succeeding and shall hold office for term as
prescribed in subsection (1)."

Sec. 82.03 (1) provides:

"Each county board shall elect a county highway com
missioner, but in lieu thereof may by resolution request the
state highway commission to take charge of the work of
constructing and maintaining the highways built with state
aid. If the county board shall fail to elect a county high
way commissioner or to make such request to the state high
way commission, the county shall not participate in state
aid for highways."

Sec. 59.08 (8) provides:
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"The county board, at any annual meeting, may abolish,
create or re-establish any office or position (other than the
county officers designated by section 59.12 of the statutes,
judicial officers and the county superintendent of schools),
created by any special or general provision of the statutes
and the salary or compensation for which is paid in whole
or in part, by the county, and the jurisdiction and duties
of which lie wholly within the county or any portion there
of, notwithstanding the provisions of any special or gen
eral law to the contrary."

It is clear that under the provisions of the above quoted
sections of the statutes the county board may abolish the
position of county highway commissioner or may fail to
fill a vacancy which occurs in such office, but that in such
case unless the county highway committee requests the state
highway commission to take charge of the work of main
taining and constructing the highways built with state aid,
the county shall not participate in state aid for highways.

It is the opinion of this department that if the vacancy
is not filled until April the person so elected would hold
office until the first Monday in January of the second year
succeeding the year of his election. See sec. 82.08 (2).
X Op. Atty. Gen. 17, 1191.
HHN

Courts — Taxation — Inheritance Taxes — Sec. 258.18,
subsec. (8), Stats., is mandatory and requires that order
of county court determining inheritance tax be recorded.

November 18, 1982.

Stanley A. Staidl,
District Attorney,

Appleton, Wisconsin.

You inquire whether sec. 258.18, subsec. (8), Stats., is
mandatory and requires that orders of county courts deter
mining inheritance taxes must be recorded. Sec. 258.18,
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subsec. (3), provides that there shall be kept in every coun
ty court the following books:

"A record book in which all wills admitted to probate
with the probate thereof, all orders, judgments or decrees
made in any matter or proceeding, all letters testamentary,
of administration or guardianship shall be recorded in full."

This statute uses the word "shall." According to sec.
370.01, subsec. (1), the words in a statute should be given
their ordinary meaning in the absence of any contrary in
dication. The ordinary meaning of the word "shall" im
plies that it is imperative. Equitable Life Assurance So
ciety of the United States v. Host, 124 Wis. 657, 102 N.

W. 579.

Sec. 253.18, subsec. (3), provides that all "orders" in any
matter or proceeding shall be recorded.

Sec. 370.01, subsec. (39), provides:

"When any instrument in writing is required to be re
corded by any officer or in any office such requirement im
ports that it must be recorded in a suitable book kept for
that purpose unless otherwise expressly directed."

Sec. 72.15, subsec. (10), which requires the county court
to make a determination of inheritance taxes, speaks of
such determination as an "order." In VII Op. Atty. Gen.
164, this department held that such determination was an
order and not a judgment. Thus, if the statute is manda
tory, it requires that the inheritance tax determination be
recorded.

An act of the general assembly will not be regarded as
directory or discretionary as to and upon whom it is intend
ed to operate, unless such directory or discretionary charac
ter clearly appears from the entire context of the act. De-
vine V. State ex ret. Tucker, 105 Ohio State 288, 136 N.
E. 922.

In Corbett v. Bradley, 7 Nev. 106, the supreme court of
that state, on page 108, used the following language:

"* * * It should never be held that any specific re
quirement of a statute may be dispensed with, except when
it is clearly manifest the legislature did not deem a com-
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pliance with it material, or unless it appears to have been
prescribed simply as matter of form. * *

Requirements of a statute which are of the very essence
of the thing to be done, an ignoring of which would nullify
the vital purpose, are regarded as mandatory. In re Opin
ion of Justices, 124 Maine 453, 126 Atl. 354. The provi
sion of the statute requiring that orders in any matter of
proceeding shall be recorded is not a part of general stat
utes relating to inheritance tax matters. The sole purpose
of sec. 253.18 (3) was to provide that orders, judgments,
etc., should be recorded. In the light of sec. 370.01 (39) this
record can only be in a proper book. The making of the
record is of the very essence of the thing required by sec.
253.18 (3) and cannot in any sense be considered as a
minor or incidental provision of the statute.
Even though a conclusion is properly made that a statute

is directory rather than mandatory, it does not follow that
the provisions of such directory statute may be entirely dis
regarded. It simply means that something less than a strict
and absolute compliance with that statute would be per
mitted. This principle was very well enunciated in the
case of Evers v. Hudson, 36 Mont. 135, 155, 92 Pac. 462,
where it was held:

*  * -vve may admit, without deciding, that the pro
visions * * * above are directory only; but such an
admission does not imply that the officers may wholly dis
regard such provisions or substitute something altogether
different in lieu of their requirements. It only means that
a substantial, as distinguished from a strictly technical,
compliance with these provisions will be insisted upon."

To hold that it was unnecessary that an order of the
county court determining an inheritance tax be recorded
would nullify the clearly expressed intention of the legisla
ture as set forth in sec. 253.18 (3). It is the opinion of this
department, therefore, that sec. 253.18 (3) is mandatory
to the extent that it requires that a record of an order de
termining an inheritance tax should be kept by the county
court. In Carrier, et at. v. Comstock, 108 Ark. 515, 159 S.
W. 1097, it was held that a statute may be mandatory for
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some purposes and not for others. This opinion, therefore,
must not be construed as holding that the failure to record
the order determining the inheritance tax would invalidate
such order.

JWR

Taxation — Exemption from Taxation — Aid Associa
tion for Lutherans, of Appleton, Wisconsin, is not entitled
to partial exemption from taxation under sec. 70.11, subsec.
(4a), Stats., in absence of definite proof that it is operating
as fraternal society, order or association under lodge
system.

November 18,1932.

J. E. Usher, Secretary,
Wisconsin Tax Commission.

The Aid Association for Lutherans, of Appleton, Wis
consin, claims a partial exemption from taxation for their
building located in that city. An opinion is requested upon
the right of this association to the partial exemption
claimed, and for our assistance in deciding this matter you
have submitted a copy of the articles of incorporation and
by-laws of the association together with a blank member
ship application and several folios of testimony relating to
the association. The exemption is claimed under sec. 70.11,
subsec. (4a), Wis. Stats., because the contention is made
that the association is a fraternal one operating under a
lodge system.

Sec. 70.11, subsec. (4), provides an exemption from tax
ation for

"Personal property owned * * * by fraternal socie
ties, orders or associations operating under the lodge system
*  * * which is used exclusively for the purposes of such
association, and the real property necessary for the location
and convenience of the buildings of such institution or asso-
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ciation and embracing the same, not exceeding ten acres;
provided, such real or personal property is not leased or
otherwise used for pecuniary profit; * *

Certain portions of the building owned by the Aid Asso
ciation for Lutherans at Appleton is used exclusively for the
purposes of such association and not for pecuniary profit.

Sec. 70.11, subsec. (4a), provides:

"Where personal property and real property necessary
for the location and convenience of buildings and embrac
ing the same, not exceeding ten acres, owned by fraternal
societies, orders or associations, operating under the lodge
system, * * * jg used in part for exempt purposes and
in part for pecuniary profit, then the same shall be assessed
for taxation at such percentage of the full market value of
said real and personal property as shall fairly measure and
represent the extent of such use for pecuniary profit, * *

It then remains for determination whether this associa
tion is a fraternal one operating under a lodge system.
The testimony submitted indicates that great stress and

reliance are placed upon the fact that this association holds
from the commissioner of insurance a license to do business
under ch. 208 entitled "Fraternal benefit societies." It is
claimed that this license should be accepted as strong evi
dence that the association is operating as a fraternal or
ganization and under a lodge system.

Sec. 208.01, subsec. (1), Stats., declares that a "fraternal
benefit society" shall be held to be synonymous with a "mu
tual benefit society."

Sec. 208.01, subsec. (1), further provides:

"* * *. Domestic societies licensed to do business in
this state as fraternal benefit societies on the first day of
May, 1911, shall be considered within this subsection."

In the case of Neuherger v. Aid Association for Luther
ans, 240 N. W. 885, decided by the supreme court February
9, 1932, it was held that the Aid Association for Lutherans
was a fraternal benefit society such as would be sjmonymous
with a mutual benefit society. It was pointed out in that
case that the Aid Association for Lutherans was incorpo-
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rated in 1902 under sees. 1955a and 19556 of the statutes of
1898. It is to be noted that sec. 1955a of the statutes of
1898, referred to above, permitted the incorporation of fra
ternal or beneficiary associations. The Aid association for
Lutherans was incorporated under sees. 1955a and 19556,
statutes of 1898, but it does not appear definitely that it was
licensed as a fraternal rather than as a beneficiary associa
tion. Under the holding of the court above mentioned, this
association was a fraternal benefit society within the mean
ing of sec. 208.01, subsec. (1). Therefore, under this same
section, it is held to be a fraternal benefit society by reason
of the fact that it was licensed to do business on the first
day of May, 1911, irrespective of whether it actually oper
ates under a lodge system or not.
In our view of the matter, it becomes unnecessary to de

cide at the present time whether the Aid Association for
Lutherans is, strictly speaking, a fraternal society, order or
association as the word "fraternal" is used in sec. 70.11,
subsec. (4a).

Article II, of the articles of incorporation, sets forth the
objects of the association. Sec. 1 provides:

"To associate Lutherans of the Synodical Conference and
such other Synods as are in accordance with the said Con
ference for mutual beneficial purposes in accordance with
the by-laws. * * *"

Sections 2, 3 and 4 provide for the creation, preservation
and disbursement of funds. The purposes of the association
therefore, in addition to the creation, preservation and dis
bursement of funds, are limited to those set forth in the by
laws. An examination of the by-laws indicates that the as
sociation is organized solely for the purposes of providing
insurance for the members. The by-laws set up an insur
ance plan with classifications based partially upon the Amer
ican experience table of mortality, and partially upon other
mortality experience tables. Further provision is made for
death, old age, double indemnity and permanent disability
benefits. Neither the articles of incorporation nor the by
laws make any mention of a lodge system other than to state
that members are forbidden to associate themselves with
prohibited lodges. According to the testimony, to be a mem-
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ber of the lodge it is necessary to have insurance, and one
cannot have insurance without being a member. Moreover,
the application for membership is devoted almost exclusively
to the insurance feature.

The characteristics of a lodge system are representative
form of government, regularity of meetings and ritualistic
form of work. The testimony submitted indicates that the
questioner asked whether the association had a ritualistic
form of work. The answer to the question was "Yes." The
subject was thereupon dropped. It did not appear what the
individual who answered the question considered as being a
ritualistic form of work.
In the Neuherger case cited above, the following language

was used by the supreme court, p. 887:

"* * * It is claimed by the plaintiff that the defend
ant does not have a lodge system with ritualistic form of
work, nor does it have a representative form of govern
ment, * * *. While the defendant claims that it has a
local branch to which its beneficiaries must belong, it is not
claimed that it has a lodge system with ritualistic form of
work. * *

In the light of this language and failure of the association
to submit any concrete evidence of a ritualistic form of
work, it is the opinion of this department that the Aid As
sociation for Lutherans has not made a showing that it op
erates under a lodge system. It is the conclusion of this de
partment that the Aid Association for Lutherans is not en
titled to a partial exemption from taxation upon its building
located at Appleton, Wisconsin.
JWR
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Physicians and Surgeons — Citizenship — Public Health
Basic Science Law — Person who is not citizen of United

States must submit satisfactory evidence of having first citi
zenship papers as condition precedent to granting of license
to practice medicine and surgery in Wisconsin.

November 19,1982.

ROBT. E. Flynn, M. D., Secretary,
Board of Medical Examiners,

La Crosse, Wisconsin.

You inquire whether an applicant for a license to practice
medicine and surgery, who has presented his license to prac
tice in the state of Minnesota and who has also presented a
diploma from a reputable professional college, thus satisfy
ing the requirements of sec. 147.17, Stats., may be granted a
license to practice in this state, in view of the fact that he is
a native of India, and not eligible to American citizenship,
and has, therefore, not obtained first citizenship papers. It
appears that the applicant came to the United States in
1922, at the age of fifteen years, and obtained his collegiate
and medical education in the United States.

Sec. 147.15, Stats., specifies what must be contained in an
application for a license to practice. Among the require
ments is the following:

*  * An immigrant applicant shall present satisfac
tory evidence of having first citizenship papers, " *

A person applying for a license under the reciprocal
clause of sec. 147.17, Stats., must make his application in
accordance with the provisions of sec. 147.15, and the board
may grant him a license without examination if the condi
tions imposed by sec. 147.15, Stats., are complied with. It is,
therefore, necessary that the applicant present satisfactory
evidence of having first citizenship papers before a recipro- ̂
cal license can be granted, if the applicant is an immigrant
within the meaning of the language above quoted.
The word "immigrant" as defined in Webster's Interna

tional dictionary is "one who comes to a country for the
purpose of permanent residence." Residence can be estab
lished by moving to a place with the intention to make one's
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home there, the intention being controlling. See 6 Words &
Phrases (third series) 779.
You submit letters from two attorneys in which the opin

ion is expressed that the applicant in question is not an im
migrant, and in which cases are cited to show that there is
a difference between an immigrant and a resident alien, it
being contended that the applicant in this case is a resident
alien, and that, for this reason, the language of the statute
relating to immigrant applicants is inapplicable to his case.
In order to arrive at the intention of the legislature in

enacting the language under consideration, it should be
noted that in 1925 a controversy arose as to whether the
board of medical examiners could adopt and enforce a rule
requiring all applicants to submit as a condition percedent to
the acceptance of their application, proof of citizenship.
This department in XIII Op. Atty. Gen. 408, held that the
board could not make this requirement in view of the fact
that the statute was silent as to the necessity of citizenship.
Thereafter the legislature enacted ch. 79, Laws 1927, which
wrote into the statute the language here under consider
ation.

If the contention of counsel is correct, it would mean that
the language used by the legislature is substantially mean
ingless. Upon the theory advanced by them, a person com
ing to the United States with the intention to make his home
here, would cease to be an immigrant as soon as he arrived
and took up his residence. There would then be no immi-'
grant applicants because foreigners coming to this country
and desiring to apply for a license to practice, could, by the
expedient of waiting a day or two after arrival, avoid en
tirely the necessity of submitting proof of first citizenship
papers.

It is the opinion of this department that, in enacting ch.
79, Laws 1927, the legislative intent was that no person
should be admitted to practice medicine and surgery in Wis
consin who was not a citizen of the United States unless
such person produced satisfactory evidence of having his
first citizenship papers.

It follows that the applicant in question may not be li
censed by the board.
SB
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Municipal Corporations — Municipal Borrowing — School
Districts —City School Plan — Where tax has been levied
for school purposes and tax roll turned over to treasurer for
collection in city operating under city school plan, common
council may borrow money in anticipation of pajrment of
such taxes under provisions of sec. 67.12, subsec. (6), Stats.

November 28, 1932.

William M. Gleiss,
District Attorney,

Sparta, Wisconsin.

You inquire whether a common council of a city whose
schools are operated under the city school plan, sees. 40.50
to 40.60, Stats., may, by resolution, authorize the school
board to borrow money with which to meet current expenses
until taxes are collected in January and February, 1933.
Under the provisions of sees. 40.54 and 40.55, Stats., the

money for the operation of city schools is provided by a tax
levy made by the common council. The special provision for
temporary borrowing found in sec. 67.12 (8), Stats., applies
only to school boards of school districts operating under the
district system, and would, therefore, not apply to a city
which is operating under the city school plan.

It appears, therefore, that such temporary borrowing
would have to be done by the common council pursuant to
the provisions of sec. 67.12 (6), which provides that after a
tax has been levied and the tax roll placed in the hands of
the treasurer for collection, the common council may in
temporary necessity borrow money in anticipation of the
payment of such tax, and apply the same to the purposes for
which such tax was ordered or levied.

It is assumed that a tax levy has already been made for
school purposes, and that, therefore, the common council
can proceed in the manner indicated by this section of the
statutes.

SB
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Public Officers — Register of Deeds — Village Clerk —
Offices of village clerk and register of deeds are compatible.

November 23, 1932.

Harold W. Hartwig,

District Attorney,
Watertown, Wisconsin.

You inquire whether the offices of village clerk and regis
ter of deeds are compatible.
There appear to be no official opinions of the attorney

general bearing directly upon your question. An examina
tion of the statutory duties of the village clerk and the reg
ister of deeds indicates no conflict of duty such as to render
the respective offices incompatible.

It is therefore the opinion of this department that the of
fice of village clerk and the office of register of deeds are
compatible.
JWR

Banks and Banking — Commissioner of banking may, in
his discretion and under such rules and regulations as are
prescribed by him, compare notes with national bank exam
iner involving state bank in liquidation.

November 23,1932.

Thos. Herreid,
Acting Commissioner of Banking.

Your request is whether (1) the commissioner of banking
may allow an exchange of information between delinquent
institutions and (2) permit the national bank receiver to in
vestigate the asset records of the delinquent state bank for
this purpose. The question, as phrased in the request for an
opinion, is whether it is permissible to allow an exchange of
information so that the national bank receiver may investi-
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gate the assets of a delinquent state bank. Approval of the
practice of the national bank examiners and state bank ex
aminers to exchange information does not carry with it any
authority to the national bank examiners to investigate the
asset records of a delinquent state bank.

Subsec. (1), sec. 220.06, Stats., reads, in part, as follows:

:i: * rpj^e conuuissioner of banking, * * * shall

be bound by oath to keep secret all of the facts and informa
tion obtained in the course of such examinations * * *,
except that such commissioner, deputy, or examiner may in
his discretion and under such rules and regulations as pre
scribed by such commissioner compare notes as to names
of borrowers, lines of credit, and other matters affecting a
bank, with a national bank examiner, a clearing house ex
aminer, or an examiner for an insurance company duly
licensed in the state of Wisconsin to insure or guarantee de
positors or deposits in banks or trust companies, and having
such insurance in force."

In Cousins v. Schroeder, 169 Wis. 488, our supreme court
decided that the prohibition of this section, referring to in
formation that must be kept secret, extends to and applies
during the liquidation of the bank by the commissioner of
banking, as well as while the bank is solvent. While this
case was decided in 1919, this section of the statute has un
dergone no changes. The reasoning given in that decision
may very well be applied in arriving at an answer to your
inquiry. As the court said, pp. 442-443:

object of the statute includes more than
protecting the financial and business affairs of a bank that
had been examined. * * * Such a report may, and
probably does, contain a record * *

The purpose of the exception was to enable state and na
tional examiners to exchange this information.

The conclusion must be that the exceptions to the secrecy
provision of sec. 220.06 are as well applicable to solvent and
insolvent banks as the prohibition to give out information
was held to be applicable to both solvent and insolvent
banks. You are accordingly advised that it is the opinion of
the attorney general that you may compare notes with a na-
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tional bank examiner involving a state bank even though it
is insolvent and closed.

In short, the answer to your question is as follows: The
commissioner of banking may allow the exchange of such
information as is permitted by the exception in subsec. (1),
sec. 220.06, Stats.
JWR

Appropriations and Expenditures — Counties — Soldiers'
Relief Funds — Tax levy of one dollar is not compliance
with soldiers' relief law, but plain legal duty of county
board is to estimate, reasonably and not arbitrarily, amount
that will be required and to levy tax for that amount.

November 28, 1982.

Clifford M. LaMar,

District Attorney,

Baraboo, Wisconsin.

You ask whether the county board complies with the re
quirements of the soldiers' relief law, sees. 45.10 to 45.15,
Stats., by levying one dollar and furnishing relief to veter
ans under the general poor relief statutes, ch. 49, Stats.
On October 21,1982, in an opinion to the district attorney

of Marathon county (p. 960) upon tax levy for veterans' re
lief through the soldiers' relief commission, it was said:

"It might be considered that the county board was limited
in the amount of the levy to the arithmetical total of the
estimates of the local officials. This is not a necessary con
clusion, however, from the language and is negatived by the
original form of the law (see sec. 15296, Ann. Stats. 1889)
which, although the law then contained the provision for
estimates by local officials, expressly left the amount of the
levy to the 'discretion' of the county board. I do not think
the subsequent change in the law eliminating this express
language was intended to or does eliminate that discretion.
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I am of the opinion that the provision for estimates is
merely the machinery to furnish the county board with re-
Imble information upon which it may exercise its discre
tion. The law, of course, is mandatory that the discretion
must he reasonably and bona fide exercised." (Pp. 962-968.)

This was by way of dictum in that opinion, but was, nev
ertheless, a considered statement. No other meaning can be
read out of this law but that it is the mandatory duty of the
county board to levy for soldiers' relief under the provisions
of sees. 45.10 to 45.15 such sum as it shall reasonably, and
not arbitrarily, determine is necessary to meet the require
ments of these sections. To levy $1.00 is not even a com
pliance in form, much less a compliance in substance, for it
is tantamount to no levy at all.
I am clearly of the opinion, therefore, that a reasonably

determined amount must be levied, and that the amount col
lected upon such levy may be used for no other purpose, any
unexpended balance at the end of the year constituting a
similiar fund for the next ensuing year under the express
provision of sec. 45.10.
FMW

Counties — County Board — Public Officers — Trustees
of County Institutions — Under sec. 59.08, subsec. (8),
Stats., county board may abolish board of trustees of county
institutions and may provide for performance of functions
of such board by county board committee.

November 23, 1932.

Leonard F. Schmitt,
District Attorney,

Merrill, Wisconsin.

You ask whether under the provisions of sec. 59.08,
subsec. (8), Stats., the county board may abolish the board
of trustees of county institutions provided for by sec. 46.18
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and the management may be placed directly in the hands of
a committee of the county board, subject, of course, to con
trol by the county board.

Sec. 46.18 provides:

"(1) The management of every county home, asylum for
the chronic insane, tuberculosis hospital or sanitarium,
house of correction, or workhouse, * * * shall be con
trolled and directed, subject to regulations approved by the
county board, by a board of trustees composed of three
electors of the county, elected by ballot by the county
board."

This section had its genesis in sec. 33, ch. 28, Rev. Stats.
1849, which provided for the appointment of three county
superintendents of the poor in counties adopting the county
poor relief system. The statute existed in its present form,
so far as here material, when subsec. (8) of sec. 59.08 was
enacted by ch. 190, Laws 1923. That subsec. reads:

"The county board, at any annual meeting, may abolish,
create or re-establish any office or position (other than the
county officers designated by section 59.12 of the statutes,
judicial officers and the county superintendent of schools),
created by any special or general provision of the statutes
and the salary or compensation for which is paid in whole
or in part, by the county, and the jurisdiction and duties of
which lie wholly within the county or any portion thereof,
notwithstanding the provisions of any special or general law
to the contrary."

The express language of this subsection is broad enough
to include the board of trustees of county institutions. Un
less there are some implied limitations to the scope of this
language, then that board may be abolished.

It is suggested that the section does not apply to offices or
positions created by the legislature, by reason of the follow
ing provision of sec. 59.08 (5):

"When any of the special powers and duties conferred by
this section upon county boards shall be exercised by the
legislature, it shall be a restriction upon the county board so
far as the legislature shall exercise such power. * * *"
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This provision, however, was in the statute prior to 1923,
and in so far as it is inconsistent with the express power
conferred by ch. 190, Laws 1923, it is impliedly repealed.
It seems obvious that the legislature has removed the re
striction of subsec. (5) by the express language of subsec.
(8), "notwithstanding the provisions of any special or gen
eral law to the contrary."

Obviously, so long as the county maintains county institu
tions the functions of the board of trustees must be per
formed by some county agency, and it is suggested that sec.
59.08 (8) does not apply to positions the functions of which
may not be abolished. It is suggested that the subsection
was enacted with special reference to county nurse and
county agricultural agent, and opinion was given, XX Op.
Atty^ Gen. 276, that, under it, the position of county agri
cultural agent could be abolished, together with the func
tions. The language of the subsection, however, is inclusive
of every office or position, with named exceptions that em
phasize its inclusiveness. Also, if the subsection is to be con
fined to power to abolish an office the functions of which
may be abolished, it serves no purpose, for the county board,
by abolishing the functions, would ipso facto abolish the
ofl&ce.

It is suggested, further, that if an office may be abolished
without abolishing the functions, that does not make the
functions of that office the functions of the county board,
but that the county board must create some other office or
position for their performance.

It is well recognized that county boards may exercise only
those powers that are conferred upon them and that powers
conferred upon other county officers may not be exercised
by the county board. Are the functions of the board of trus
tees of county institutions conferred upon the county board
by virtue of sec. 59.07 (6), which gives the county board
power to "represent the county and have the care of the
county property and the management of the business and
concerns of the county in all cases where no other provision
is made"? Further provision is made for the management
of the county institutions, but, that being by a board of trus
tees, and the county board, by sec. 59.08 (8), having power
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to abolish the board of trustees, must not this power be con
strued to include the power to abolish the "further provi
sion" referred to in sec. 59.07 (6), and therefore to give rise
to the managerial power of the county under the latter sub
section? It may, of course, be objected that the power con
templated in sec. 59.07 (6) is merely with reference to those
business and property concerns of the county that are of a
proprietary nature, and does not include the carrying out of
governmental functions, such as the care of the poor and the
insane, through the use of county property.

However, if sec. 59.08 (8) is to be construed so as to limit
the county board to designating some other oflBce or position
for the performance of the functions of the office that is
abolished, the section degenerates into a mere power to
change the names and possibly the numbers of administra
tive positions. Cannot the source of the authority of the
county board to perform the functions of the abolished posi
tion flow from the exercise by it of the power to abolish the
position, so that by such exercise the functions of the office
become the functions of the county board, and so that the
board may itself perform the functions by committee, or, in
its discretion, by another administrative official? Sec. 59.06
(1) gives the county board power to create committees
from the members of the board, "designating the purposes
and prescribing the duties thereof."
I am of the opinion that sec. 59.08 (8) should be con

strued to carry out, in so far as its language will permit,
the purpose expressed in the title of the act (ch. 190, Laws
1923), namely—"granting home rule to counties." The dig
nity of action by the county board, under sec. 59.08, as local
legislation, is emphasized by the provision of sec. 59.08 (5),
that it shall be by ordinance "which shall be in the ordinary
form of laws passed by the legislature." To place any of the
suggested restrictions upon the plain meaning of the lan
guage used in sec. 59.08 (8) would imply a limitation not
warranted by the apparent intent of the legislature, and
would emasculate the statute.

I am of the opinion, therefore, that the county board may
abolish the board of trustees of county institutions and, the
functions of such board being administrative, may provide
a committee of its own members for their performance.
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It is true, sec. 46.18 (2) provides:

"No member of the county board shall serve as such
trustee during the term for which he was elected.* * *"

I do not believe this is a prohibition upon the performance
of the functions, in case of abolition of the board of trustees
of county institutions under the power conferred by sec.
59.08 (8), by members of the county board in their capacity
as members of a committee created by the county board un
der sec. 59.06 (1) for that purpose. The prohibition of sec.
46.18 (2) was not necessary to prevent a member of the
county board from being also a member of the board of
trustees, because that is prohibited by sec. 59.03 (3) and
sec. 348.28, Stats. Sec. 46.18 (2) prohibits such service dur
ing the term for which a member of the county board was
elected. The purpose of the provision is to prevent a mem
ber of the county board from using his position to secure
lucrative employment from the county for himself. This
purpose is extended to the trustees themselves by the other
prohibition of the same subsection that no trustee shall be
eligible, during the term for which he was chosen trustee, to
the office of superintendent of any county institution. The
statute in sec. 59.06 (1) recognizes the propriety of the
county board's creating committees for the performance of
its adminstrative functions and the payment of the mem
bers of such committees for a certain number of days' serv
ice each year in accordance with the limitations of sec 59.06
(2), Stats.

FMW
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Elections — Recount Proceedings — Petitioner is entitled
to have board of county canvassers recount votes, under
statement of facts presented, even though proof of service
was not filed until morning of fourth day after last day of
meeting of board.

Petition for recount to be filed within five days after last
day of regular meeting of board of canvassers, under subsec.
(la), sec. 6.66, Stats., was to have been filed within five days
after November 14.

November 30,1932.

Ross Bennett,
District Attorney,

Portage, Wisconsin.

In your communication under date of the 19th inst. asking
for an interpretation of sec. 6.66, the statute outlining the
recount proceedings, you give the following facts:

"In the recent election, on November 8th, the candidate
for county clerk on the Democratic ticket was defeated by a
small mar^n by the candidate for county clerk on the Re
publican ticket, who is the present county clerk. Monday,
November 14th, was the last day of the meeting of the board
of county canvassers. On Thursday, November 17th, the de
feated candidate filed a verified petition, alleging that he
w^ informed and believed that a mistake had been com
mitted in certain precincts and requested a recount of the
ballots in said precincts. Said petition was served by the
sheriff on the successful candidate, who is the present
county clerk. On Thursday, November 17th, the fee of $2.00
for each precinct in which a recount of the ballots was de
manded was paid to the county clerk. However, the original
petition and proof of service thereof was not filed on Thurs
day, November 17th. The original petition, together with
proof of service, was not filed until Friday morning. No
vember 18th."

You inquire whether the petition, under the circum
stances described, was filed in time to entitle the defeated
candidate to a recount.
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Subsec. (1), sec. 6.66, Stats., reads, in part, as follows:

"Whenever any candidate, * * * voted for at any
election, within three days after the last day of the meeting
of the board of county canvassers, * * * shall file with
the county clerk * * * a verified petition setting forth
that he was a candidate for a specified office * * * and
that he is informed and believes that a mistake or fraud has
been committed in specified precincts in the counting or re
turn of the votes cast for the office for which he was a candi
date, * * * or specifying any other defect, irregular
ity or illegality, in the conduct of said election, said board of
county * * * canvassers, * * * shall reconvene on
the day following the filing of such petition and proceed to
ascertain and determine the facts alleged in said petition
and make correction accordingly and recount the ballots in
every precinct so specified in accordance therewith. Such
petition shall first be served, as a summons is served in a
court of record, upon all opposing candidates * * *.
Such petition and proof of service thereof shall be filed with
the said clerk, together with a fee of two dollars for each
precinct in which a recount of the ballots is demanded in
such petition. The petitioner and all opposing candidates
*  * * shall be entitled to be present in person and by
counsel and observe the proceedings. County clerks shall
immediately notify the secretary of state upon commence
ment of recount proceedings affecting candidates in districts
comprised of more than one county."

Thursday, November 17, was the third day after Mon
day, November 14, which was the last day of the meeting of
the board of county canvassers. Within three days after the
last day of the meeting of such board, the statute prescribes
that a candidate who desires a recount shall file with the

county clerk a verified petition setting forth certain mat
ters. According to your statement of facts, this verified pe
tition was filed. The statute prescribes also that this peti
tion shall first be served as a summons is served in a court of

record, upon all opposing candidates. I assume, from your
statement of facts, that no question is raised that service
was properly made in accordance with the statute. The
statute also provides that the original petition and proof of
service of the same shall be filed with the county clerk. This,
you state, was not done until Friday morning, November 18.
The fee of two dollars per precinct, which the statute pre-
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scribes, according to your statement of facts was paid on
Thursday. In other words, there has been a clear compli
ance with all statutory requirements except that the original
petition and proof of the service of the same was not filed
with the county clerk on Thursday, but was filed with the
county clerk on Friday morning.

It is the opinion of the attorney general that there was
such a substantial compliance with the statutory require
ments, in this instance, as to entitle the petitioner to have
the board of county canvassers reconvene on Friday and
proceed in accordance with the statute. It must be borne in
mind, however, that the opposing candidate to the petitioner
in this instance was the county clerk himself; certainly the
controlling reason for the legislative provision that the orig
inal petition shall be filed with proof of service is to record
with the county clerk proof that the opposing candidate was
served, and thus the opposing candidate has been duly noti
fied of the recount proceedings and may avail himself of the
opportunity to be present if he wishes. It is only natural
that the original petition should be filed with the proof of
service in order that there is filed with the county clerk
proof of what has been served upon the opposing candidate.
This statutory requirement is undoubtedly ordinarily a very
important one. It is the only assurance that the county clerk
and the county board of canvassers have that the "opposing
candidate" has been given the proper statutory notice.
But is this statutory provision important in the instant

case, when the county clerk himself is the "opposing candi
date"? Your statement of facts indicates that the verified
petition was filed with the county clerk himself; that was as
it should have been—XIII Op. Atty. Gen. 606. Wouldn't
service on the county clerk, who is the opposing candidate,
have been sufficient without proof of service, under the cir
cumstances? While the statute requires that proof of serv
ice, with the original petition, be filed, it is not the opinion
of this department that, in this instance, that requirement
goes to what the legislature intended shall be the essence of
certain requirements before recount proceedings can be had.

Service upon the county clerk personally, in this instance,
accomplished what the legislature thought was necessary
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should be accomplished, by filing proof of service, when the
"opposing, candidate" served was an individual different
from the county clerk himself. He actually needed no proof
of service; he knew of his own knowledge that he had been
served. In the opinion of the attorney general, the peti
tioner is entitled to have the board of county canvassers re
convene and recount the ballots in the precincts specified.
You ask also: In the event that it is the opinion of the at

torney general that the petition was not filed in time, may
the present county clerk waive the irregularity, in order to
permit the board of canvassers to proceed with the recount
proceedings? The opinion rendered in reply to your first
question avoids the necessity of this question, and no consid
eration need therefore be given it.
Your third question deals with subsec. (la), sec. 6.66,

Stats. You inquire whether the "last day of the regular
meeting of the board of canvassers" is Monday, November
14, or the last day of the session when the board recon
vened for the recount. Subsec. (la), sec. 6.66, reads in part
as follows:

"Whenever a petition for a recount of part of the pre
cincts within an election district has been filed as provided
in subsection (1), the opposing candidate * * * under
like provisions and in like manner, may file a petition within
five days after the last day of the regular meeting of the
board of canvassers for a further recount of the votes cast
in any or all of the balance of the precincts in such election
district, and the * * * board of canvassers shall recon
vene on the day following the filing of such petition and pro
ceed to ascertain the facts alleged in said petition and make
correction accordingly and recount the ballots in every pre
cinct so specified in accordance therewith."

There is only one regular meeting of the board of county
canvassers. This is undoubtedly the "regular" meeting re
ferred to, within five days after the last day of which the op
posing candidate may file a petition for a recount of the
votes cast in any or all of the balance of the precincts in
such election district which were not requested to be re
counted by the first petition. The last day of the regular
meeting, in your statement of facts, was November 14.

FWK
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Trade Regulation — Assignments — Negotiable Instru
ments — Check drawn in favor of one "A" in hands of state

hospital for insane at Mendota may legally be turned over to
assignee of "A."

December 1, 1932.

Board op Control.

Attention H. B. Evans, Auditor.

In your letter of November 15 you state that one "A" was
employed at the Wisconsin state hospital for the insane and
that he was discharged from that institution having $15.55
due him for services rendered; that he was placed on the
pay roll for this amount and check drawn by the secretary of
state to "A" for said amount; that check was received and
held at the institution for "A." However, he has not ap
peared to claim the check.
In the meantime, it developed that "A" forged several

checks—one check on a fellow employee in the amount of
some $80 and the institutional superintendent was holding
"A's" check for $15.55 in the hope that if he did appear to
claim it he would arrange to reimburse this employee.
You also state that in the meantime it appears that a

check was drawn by "A" in favor of Scheurell's Store for

$10. The check was returned marked "No Account." Mr.

Scheurell located "A" in the Rhinelander jail and obtained
an assignment for $15 for the money due "A" from the
"state hospital." This assignment bears date of October 28
and it claims the money due from the soldiers' hospital at
Westport. In as much as he had no money coming from the
soldiers' hospital, the Wisconsin state hospital refused to
honor the assignment.
A second assignment, dated November 9, was obtained

from "A" directed to the "State Mendota Hospital" and your
board would like to know whether it can legally turn the
check of $15.55 over to A. C. Scheurell or whether the check
should be held, inasmuch as there appear to be some other
accounts owed by "A."
In view of the assigment of said check, I am of the opinion

that the check may be legally turned over to A. C. Scheur-
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ell, the assignee. "A" has the right to determine whom of
his creditors he wants to pay and he has determined to pay
Mr. Scheurell under the terms of the assignment.

JWR

Appropriations and Expenditures — Elections — Election
Returns — Town official making returns to county clerk is
entitled to be reimbursed for postage and registration fees
actually disbursed, plus fifty cents. No mileage may be paid
if returns are personally delivered.

December 1, 1932.

Theodore Dammann,
Secretary of State,

You inquire whether the town officer, delivering election
returns to the county clerk, is entitled to mileage in addi
tion to the fifty cents compensation prescribed by statute.

Sec. 6.59, Stats., reads as follows:

"The chairman of the inspectors or one of them appointed
by him shall immediately after each general election, deliver
to the clerk of the town, city or village one of said tally
sheet statements and poll lists, to be filed and preserved in
his office, and shall, with all convenient dispatch and within
two days after such election, deliver to, or send by registered
letter from the nearest post office, the other tally sheet
statement and one poll list to the county clerk, they having
been by the inspectors carefully sealed up, with the oaths of
the inspectors and clerks affixed in an envelope properly di
rected to such clerk. The person delivering or sending such
returns shall receive as compensation therefor, fifty cents,
together with postage and registration fees paid by him, to
be paid out of the town, city or village treasury."

The statute seems clear that, if the official chooses to mail
the returns, he is entitled to be compensated the postage and
registration fees he has disbursed. If he delivers the returns
personally instead of mailing them, he has made no disburse-
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ment for postage and registration fees and therefore cannot
be reimbursed. The statute makes no provision for mileage
and he is therefore entitled to none. Whichever way the re

turn is made, the official, however, is entitled to a fee of fifty
cents for the service rendered.

FWK

Automobiles — Common Carriers — Taxation — Public
Utilities — Quarterly summaries referred to in sec. 76.54,
Stats., must be filed with public service commission on or
before 15th of month following end of quarter year period.

December 1, 1932.

Wm. M. Dinneen, Secretary,
Public Service Commission.

You request our opinion in regard to the meaning of the
word "certify" in sec. 76.54, subsec. (1), Stats., which reads,
in part, as follows:

"* * * every motor vehicle hauling company as de
fined in section 194.16 shall keep a daily record upon forms
prescribed and supplied by the commission for the operation
of all motor vehicles, including trailers and semitrailers,
under chapter 194. On or before the fifteenth day of April,
1932, and quarterly thereafter, such * * * motor vehi
cle hauling company shall certify under oath, upon forms
prescribed and furnished by the commission, a summary of
such daily records for the preceding quarter year ending on
the last day of the preceding month, which shall show the
total ton miles of operation, exclusive of that within the
limits of cities and villages, in each county in which motor
vehicles, trailers or semitrailers were operated and the
grand total ton miles of operation, * *

You state that it is contended that the statute merely re
quires certification and not filing before the 15th of each
month following a quarter year, and that, therefore, penal-
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ties cannot be imposed under sec. 76.54 (6), Stats., for fail
ure to file a summary on or before the 15th. The other view
is that the reports must be on file with the commission on or
before the 15th of each month. You request our opinion on
the matter.

In XXI Op. Atty. Gen. 828, it was said, p. 829:

"It is true that by sec. 76.54, subsec. (1), a report of every
auto transportation company, as defined by sec. 194.01, and
every motor vehicle hauling company, as defined by sec.
194.16, need not be submitted to the public service commis
sion until the 15th of the month following the end of the
quarter year period—^in other words, the 15th of January,
April, July and October. * * ♦"

In Cook V. Siff Colored Masonic Lodge No. 119, 96 S. W.
618, 80 Ark. 31, the court quoted and approved the following
definition of certify, from Anderson's Law Dictionary:—
"To make known or establish as a fact."

And in Chadbourne v. Hartz, 101 N. W. 68, 93 Minn. 223,
the court, citing authorities, said,—"To certify means to
testify to in writing."

Applying this definition, we hold, in accordance with the
above quotation from XXI Op. Atty Gen. 828, that the re
ports must be submitted to the commission on or before the
15th of each month following the yearly quarter. The facts
contained in the summary would not be made "known" if
retained in the file of the company. Furthermore, a person
cannot "testify" by merely remaining silent.

This, together with sec. 76.54 (6), Stats., which allows
the commission to "proceed upon the best information it
may be able to obtain, to make a statement for such com
pany of all the facts which should have been so reported,"
the italicized words surely referring to the summaries
mentioned in 76.54 (1), would indicate that the clear intent
of the legislature was as indicated by our holding.

At any rate, a reading of the whole of sec. 76.54 reveals
an ambiguity which we believe would allow the court to im
ply that filing with the commission was intended as a re
quirement. See XXI Op. Atty. Gen. 828, enumerating au
thorities allowing such construction in case of an am
biguity.
JWR
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Courts—Fish and Game — Conviction in circuit court
revokes A's hunting license and no license shall be issued
him for period of one year following such conviction; appeal
to supreme court, without further proceedings, does not
suspend operation of statute; if lower court is reversed revo
cation is ineffective.

December 1, 1932.

E. L. Kennedy,

District Attorney,
Rhinelander, Wisconsin.

You state that A. was convicted by a jury of the offense
of violation of the game law but that the year has not
expired from the time the sentence was imposed. Upon ap
peal to the circuit court the conviction was aflSrmed, and ap
peal is now being taken from the circuit court to the su
preme court. You inquire whether A. has been convicted so
as to deprive him of his hunting license for a year succeed
ing the conviction.

Subsecs. (1) and (3) of sec. 29.63, Stats., read in part as
follows:

" (1) Any person who, for himself, or by his agent, serv
ant, or employe, or who, as agent, servant, or employe for
another, violates any of the provisions of this chapter shall
be punished, respectively, as follows:

" (3) (a) Conviction for a violation of this chapter, in ad
dition to all other penalties, revokes any license theretofore
issued pursuant to this chapter to the person convicted, and
no license shall be issued to such person for a period of one
year thereafter.
" (b) No license shall be issued to any person for a period

of one year following a conviction of such person for a vio
lation of this chapter."

A previous question before the attorney general, the opin
ion to which is found in XVII Op. Atty. Gen. 494, was
whether a conviction in justice court, from which an appeal
had been taken, was a conviction within the meaning of the
section just quoted. There the attorney general held that
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conviction in circuit court must first be obtained before the

license is revoked. The opinion rendered by the attorney
general in XVII Op. Atty. Gen. 494, is adhered to. You are
therefore advised that by operation of the statute upon A's
conviction in circuit court his license was revoked, and ac
cording to subsec. (3), sec. 29.63, no license may be issued to
A. for the period of one year following his conviction in cir
cuit court. If upon appeal the lower court is reversed, imme
diately, of course, the statute will have ceased to be applic
able and the revocation is ineffective, and the disability to
obtain a license for one year after conviction is inapplicable.
Our statutes and our court recognize and speak of a con

viction even though there is an appeal to a higher court
pending. Milwaukee v. Beatty, 149 Wis. 349, 353. In that
case, the court applied the term "convicted" to a person
found guilty in a civil action in the district court of Mil
waukee.

As a disqualification to be sworn as a witness, the word
"convicted" has been held to have the following meaning:

"Under Wag. St. p. 465, sec. 67, providing that every per
son who shall be 'convicted' of arson, burglary, robbery, or
larceny shall be incompetent to be sworn as a witness, a
person is disqualified who had been sentenced to the peniten
tiary, though the sentence had been suspended by an appeal
to the Supreme Court, since the order of supersedeas did not
remove or suspend the disqualification. Ritter v. Democratic
Press Co., 68 Mo. 458, 461." 2 Words & Phrases 1587.

"Conviction" does not refer to the termination of legal
proceedings:

" 'Conviction' means the verdict of the jury finding the
party guilty, and does not refer to the termination of the
legal proceedings. So a party is said to be 'convicted' imme
diately after a verdict of guilty, though there may at the
time be proceedings on appeal still pending. Quintard v.
Knoedler, 2 Atl. 752, 754, 53 Conn. 485, 55 Am. Rep. 149."
2 Words & Phrases 1587-1588.

FWK
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Criminal Law — Embezzlement — Under sec. 343.20,
Stats., prosecution for crime of embezzlement must be in
county where person charged had possession of property or
thing alleged to have been embezzled and not in county
where demand was made. Under stated facts, it is doubtful
whether prosecution for embezzlement would be successful.

December 1, 1932.

Earl E. Schumacher,

District Attorney,
Beaver Dam, Wisconsin.

You request the opinion of this department upon the fol
lowing statement of facts: The W. Company is a corporation
located in Dodge county, of which Mr. B was president. B
tendered his resignation on July 29,1931, which was accept
ed August 18,1931. Another corporation by the name of C.,
Inc., was organized by the same persons interested in the
W. corporation. These two concerns occupied the same build
ing. On March 24, 1930, a contract was made with St. A's
Church at South Bend, Indiana. The contract was made
with the W. Company, although the C. Company was to
manufacture certain of the articles. On February 26, 1930,
at a directors meeting attended by B, the president, a resolu
tion was adopted providing that B was not to make any col
lections, unless authorized by the board. Meanwhile, one A,
a brother of B, became connected with the two companies,
and the secretary of C, Inc. On Aug. 4, 1931, A visited the
pastor of the church and induced him to give A a check for
$250, payable to C., Inc. This check was taken to the East
Side Bank of Milwaukee, endorsed, "C., Inc.," by A, secre
tary, and cashed. Nothing is known of what became of the
money. On August 21 B and A went to South Bend and pre
vailed upon the pastor to pay an additional $200 and also to
give a note for $550, both payable to C., Inc. B endorsed the
following upon the statement of $1,000, dated August 1,
1931: "Paid $200.00 on this account August 21, 1931, [B],
balance due $550.00 paid by note August 21, 1931, [A] for
[C., Inc.]." Both checks were cashed at the East Side Bank,
Milwaukee, and endorsed "C., Inc." by "A," president.
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Demand has been made on both A and B by officers of W.
Company, for the checks or moneys represented by said
checks and for the note, but they have refused to turn over
the checks or moneys as requested. Upon the foregoing
statement of facts you ask the following questions:

1. Can A and B, or either of them be prosecuted for em
bezzlement in Dodge county, Wisconsin?
2. If not; can they be prosecuted in Milwaukee county?

It is the opinion of this department that A and B cannot
be prosecuted for embezzlement in Dodge county, Wiscon
sin, but they can be prosecuted for embezzlement in Milwau
kee county.
Sec. 343.20, Stats., relates to embezzlement. The following

sentence was added to the statutes in 1898 by the revisers,
to wit: "The offense of embezzlement may be prosecuted and
punished in any county in which the person charged had pos
session of the property or thing alleged to have been em
bezzled."

Prior to 1898 it was held in the case of Dix v. State, 89
Wis. 250, that a person could be prosecuted in a county in
which a demand for the moneys was made upon the person.
However, it would seem that since the change in the law in
1898 it will probably be necessary to submit proof that the
person charged with embezzlement had the money in the
county in which he is prosecuted. Inasmuch as there are
no proofs that A or B ever had any of the funds in Dodge
county, even though demand was made in Dodge county, it
would seem that A and B could not be prosecuted in Dodge
county. Since it appears that the checks were cashed in
Milwaukee county it would seem that prosecution for em
bezzlement would lie in Milwaukee county.
It would also seem that there is some doubt as to whether

either A or B could be successfully prosecuted for the crime
of embezzlement, inasmuch as neither A nor B received this
money as officers or agents of the W. Company, but only for
C., Inc., which at the time, was entirely controlled by A and
B. Moreover, it would seem from the statement of facts sub
mitted that the St. A Church never made any payments to
the C. Company, but had merely given the checks and note



Opinions op the Attorney General 1053

to the C. Company, a third party to the transaction, and that
such account had never been transferred to anyone from the

W. Company.
In view of the foregoing it would seem that the proper

county in which to prosecute for embezzlement would be Mil
waukee county not Dodge county. You are, therefore, ad
vised that neither A nor B can be prosecuted for embezzle
ment in Dodge county.
JWR

Appropriations and Expenditures — Counties — County
Board — County Board Meetings — Adjournment of county
board subject to call of chairman is adjournment sine die.

Petition requesting special meeting of county board not
addressed to county clerk and not specifying time and place
for meeting does not meet statutory requirements.
At special meeting of county board regularly convened,

board may reconsider its action on appropriations made,
bills allowed and taxes levied.

December 2,1982.

Otto F. Christenson,
District Attorney,

Lancaster, Wisconsin.

In your communication of the 2d inst. you state that the
county board of Grant county met on, the Tuesday next suc
ceeding the second Monday in November, 1932, at its regular
session and proceeded to transact the regular business of the
county, at the conclusion of which, upon motion duly made
and carried, the county board adjourned, "subject to call of
the chairman." Since the adjournment of the meeting of the
board you state it has come to the attention of the chairman
of the county board and yourself that a petition is being cir
culated among the members of the board wherein the peti
tioners request the chairman of the board to call a special
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meeting, neglecting to state therein the time and place of
such meeting, for the purpose of reconsidering some of the
acts of the county board at its regular November, 1932,
session.

You inquire, first: Whether the adjournment of the coun
ty board, subject to the call of the chairman, was in fact an
adjournment sine die. Second: whether the petition, under
the facts as you state them, complies with the statutory re
quirements for calling a special meeting. Third: Whether,
assuming that the special meeting is properly called or that
it will be properly called during the month of December, the
board may reconsider its action on appropriations made, bills
allowed and the tax levy made.

This department agrees with your conclusion that the ad
journment of the county board as stated by you constitutes
an adjournment sine die. See I Op. Atty. Gen. 885, 378; VIII
Op. Atty. Gen. 821.

Subsec. (2), sec. 59.04, Stats., reads as follows:

"A special meeting of any county board shall be held only
upon a written request of a majority of the members thereof
addressed and delivered to the county clerk, and specifying
the time and place of such meeting. The time shall not be
less than one week from the delivery of such request to the
clerk. Upon receiving such request the county clerk shall
forthwith mail to each member of the board notice of the
time and place of such meeting. Any special meeting may
be adjourned from time to time by a vote of a majority of
all the members of the board."

The petition requesting a special meeting of the county
board, as you describe it, is not addressed to the county
clerk, and neither does it specify the time and place for the
meeting of the county board. This department agrees also
with your conclusion that this petition is defective in ma
terial respects, and that, therefore, if the same is filed with
the county clerk of Grant county it does not properly author
ize him to act in accordance with the statute in calling a
special meeting of the county board.

If a special meeting of the county board is called for a def
inite time and place in the month of December, 1932, the
board may reconsider its actions dealing with appropriations



Opinions of the Attorney General 1055

made, bills allowed and the amount of taxes to be levied in
the county.

Section 70.62, Stats., reads, in part, as follows:

"(1) The county board shall also, at such meeting [an
nual meeting], determine by resolution the amount of taxes
to be levied in their county for county purposes for the year,
and also the amount to be raised by tax in each town, village
and city for the support of common schools for the ensuing
•year * *

Our court has construed this statute to be merely di

rectory. Appleton V. Outagamie Co., 197 Wis. 4. In that
decision, the court held that a special meeting of the county
board of Outagamie county, on December 16, had the power
to rescind appropriations made and taxes levied at the pre
ceding, regular November session of its board.

Sec. 59.07 reads, in part, as follows:

"The county board of each county is empowered at any
legal meeting to:

<(4c ^ sjc

" (5) Apportion and order the levying of taxes as provided
by law, and direct the raising of such sums of money as may
be necessary to defray the county charges and expenses and
all necessary charges incident to or arising from the execu
tion of their lawful authority.

«4s 9|:

"(19) Perform all other acts and duties which may tie
authorized or required by law."

In accordance with the statutes quoted and the decision of
the court referred to, you are advised that the county board
may, at a special meeting legally called, reconsider the action
previously taken dealing with appropriations, bills allowed,
and the taxes levied.

FWK
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Appropriations and Expenditures — Diversion of Funds
— Counties — County board may divert funds once appro
priated for construction of courthouse to some other lawful
purpose.

December 2,1932.

Stanley A. Staidl,
District Attorney,

Appleton, Wisconsin.

You state that the county board has annually appropriat
ed various sums since 1927 which have been set aside as

designated by resolutions as trust funds "for the purpose of
creating a fund for the building of an addition to the Outa-
gamie county courthouse or for the erection of a new court
house." You state that the sum has now reached a total of

$109,000, including accumulated interest, that the county
board now "would like to divert this money into the general
fund to be used to pay incidental expenses, etc." You re
quest our opinion on its power to do so.
The county board has the power to divert such funds for

any lawful purpose. A county possesses only such powers
as are granted it by statute expressly or impliedly. Fred
erick V. Douglas County, 96 Wis. 411. A search of the
statutes has failed to reveal the power of a county to set up
a separate fund for the purpose of constructing a court
house. We do not believe sec. 67.11, Stats., to which our
attention is called, applies, because in this case no money
was ever borrowed or bonds issued by the county.
The authorities are against the proposition of setting up

such a separate fund. I quote from Montague v. Horton,
12 Wis. 599, 603:

"* * * Upon examination of the statute, I find no
authority for the creation of separate or distinct funds out
of the revenues or moneys belonging to the county."

Also in Marvin v. Town of Jacobs, 77 Wis. 31, 32, it was
said on an analogous matter:

understand that there is any pro
vision of law which authorizes the town officers to establish
a separate road fund."
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The money in the fund under consideration, therefore,
properly belongs in the general fund of the county and can
be used for any lawful purpose.

*  « gy money belonging to the county as
such, and not coming into its hands in the capacity of
trustee, is treated as one fund, out of which all its liabilities
are to be discharged." Montague v. Horton, 12 Wis. 599,
603.

We do not regard the county as acting as trustee in this in
stance, because there can be no cestui que trust other than
the county.

Further, one legislature cannot bind the action of a sub
sequent legislature. Kellogg v. City of Oshkosh, 14 Wis.
628; Brightman v. Kirner, 22 Wis. 54; Forest County v.
Langlade County, 76 Wis. 605, 45 N.W. 598; Baines v. City
of Janesville, 100 Wis. 369, 75 N.W. 404. The same princi
ple would certainly apply to county boards. And in this
instance the former meetings of the county board had no
authority to bind this year's session.
JWR

Municipal Corporations — Charter Ordinances — Home
Rule — Public Officers — Aldermen — Supervisors — Char
ter ordinance of city of Madison abolishing existing wards
and creating new ones and providing for election of aldermen
and supervisors is held to be valid.

December 5,1932.

Carl Christianson,
Assistant District Attorney,

Madison, Wisconsin.

The following is quoted from your communication:

"At the spring election this year the city of Madison by
its people enacted the charter ordinance a copy of which is
hereto attached. The city of Madison now has ten wards
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and the county board of Dane county ten supervisors from
the city of Madison. These ten supervisors were elected at
the time of the above mentioned referendum. The term of a
supervisor of the city of Madison has been two years and
will be two years under the new ordinance.

[You then quote sec. 62.08, subsec. (3), Stats.]

"By the said charter ordinance said subsection (3) is re
pealed and subsections (3) and (4) of said section 62.08 en
acted as set out in subsections (2) and (3) in the charter
ordinance. By subsection (4) of the charter ordinance the
city amended section 62.09 of the statutes so far as the
same applies to the city of Madison by adding subsections
providing in effect that by the next April election all
the old offices of supervisor (ten) be abolished and that at
the same time an office of supervisor be created for each of
the twenty new wards, half of them to be held for one year
and other half for two years and thereafter for two years
every other year.

[You quote sec. 59.03 (2) (d).]

"The only officers that would have been elected at the
coming spring election but for the charter ordinance would
be half of the aldermen (ten), there being two aldermen for
each ward.
"By section 62.09 (5) (b) it is provided that supervisors

be elected for one year but that the council may provide a
different term, which apparently was done in the city of
Madison.
"The question I desire to have answered is this:
"Is the provision in the charter ordinance declaring the

ten offices of supervisor vacant in the coming spring elec
tion, the holders of which offices were elected last spring for
a term of two years, such a local affair as to come within the
home rule powers of a city and not in contravention to the
constitution and such enactments of the legislature of state
wide concern as shall with uniformity affect every city?"

You then cite and discuss the following cases: State ex
rel. Ekern v. City of Milwaukee, 190 Wis. 633; State ex rel.
Coyle V. Richter, 203 Wis. 595; State ex rel. Sleeman v. Bax
ter, 195 Wis. 437; State ex rel. Harbach v. Mayor, etc., 189
Wis. 84.

You express the opinion that the matters concerned in this
charter ordinance relate to the local affairs of the city and
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do not conflict with any enactments of the legislature of
state-wide concern as shall with uniformity affect every city
or village within the meaning of art. XI, sec. 3 of the con
stitution.

Upon casual inspection, it might appear that sec. 59.08 (2)
(d), quoted in your letter, fixes the term of supervisors in
cities. However, in view of the fact that sec. 62.09 (5) (b)
specifically authorizes the council of a city to change the
term of supervisors and that no specific reference to the
term of supervisor is made in sec. 59.03 (2) (d), we are of
the opinion that that section merely requires that the elec
tion of supervisors be held at the spring election rather than
at some election at another time of the year. Moreover, that
section applies only to counties which do not have a popula
tion of at least 250,000 and therefore does not apply with
uniformity to all cities.
Upon consideration of all of the cases you have cited it is

the opinion of this department that the charter ordinance is
a valid ordinance and that the terms of the supervisors elect
ed at the spring election in 1932 will expire in accordance
with the terms of that ordinance.

SB
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B<mks and Banking — County Depositories — Sec. 1,
eh. 1, Special Session Laws 1931, repealed subsecs. (2) to
(5), sec. 59.74, Stats., and ch. 1 provided that compliance
with provisions thereby enacted should be in lieu of any re
quirement of bond or other security by public depository.
No bond or other security is to be renewed.

December 5,1932.

Charlton H. James,

District Attorney,
Dodgeville, Wisconsin.

You state that at the annual meeting of the Iowa county
board certain banks were designated as county depositories,
pursuant to chapter 34, Stats., enacted by chapter 1, Laws of
Special Session, 1931, and inquire whether the banks so des
ignated are entitled to receive the deposits of the county
without first giving either a personal or a surety bond. You
state that the "original depository law for county funds ap
pears to have been passed in 1915," and that portion of it
now appearing in sec. 59.74, Stats., provides that before a
bank may receive county funds on deposit, such bank shall

file with the county clerk a personal or surety bond. You
give it as your opinion that, in view of the special session
legislation, no such personal or surety bond is now required
to be given by the bank.
The banks which have been designated as county deposi

tories by the Iowa county board are entitled to receive Iowa
county deposits without furnishing a personal or surety
bond, provided the banks have complied with all provisions
of law that would otherwise qualify them to act as deposi
tories.

Subsec. (6), sec. 34.06, Stats., as enacted by sec. 2 of ch.
1, Special Session Laws, 1931, reads as follows:

"Except as provided in section 34.025 no bond or other se
curity shall be required of or given by any public depository
for any public deposits, and compliance with the provisions
of chapter 34 shall be in lieu of any requirement of a bond or
other security from any public depository."
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Sec. 34.025, enacted by sec. 2, ch. 1, of the Special Session
Laws, 1931, reads as follows:

"Sections 34.03 to 34.07 shall not apply to deposits of pub
lic funds which are secured by bonds or other security fur
nished under statutes heretofore in effect so long as such
bonds or other security shall remain in force. No such bonds
or other security shall be renewed."

I assume from your statement of facts that no bonds or
other security were in force at the last session of the county
board when the depositories for the county funds were
named. In that case, the section above quoted provides that
"no such bonds or other security shall be renewed." In com
pliance with subsec. (6), sec. 34.06, no bond or other security
shall be given by the public depositories.
The protection which the county's public funds enjoy at

present is the protection which the state deposit fund gives
to the county, the creation and maintenance of which is
provided for by ch. 1, Special Session Laws, 1931. Hereto
fore the protection which the county had was by reason of
the personal or surety bond supplied by the depository.

It will be noted that subsecs. (2) to (5), sec. 59.74, which
section you refer to, were repealed by sec. 1, ch. 1, Special
Session Laws, 1931, which sec. 1 reads as follows:

"Subsections (1) to (4) of section 14.44, section 14.46,
subsection (1) of section 14.47, subsections (2) to (5) of
section 59.74 and paragraphs (b) and (c) of subsection (7)
of section 62.12 of the statutes are repealed."
FWK
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Military Service — Soldiers' Relief — Provisions of sec.
45.20, Stats., apply irrespective of length of service.

December 5, 1932.

Herman R. Salen,
District Attorney,

Waukesha, Wisconsin.

Your communication is quoted below.

"The service officer of the local American Legion Post, has
requested that I obtain for him an opinion from your office
on the question of whether section 45.20 of the Wisconsin
statutes applies to the situation wherein a soldier inducted
into the United States army on September 20,1917, was dis
charged on the 4th of October, 1917, by reason of physical
disability not in line of duty and in view of the fact that he
has been paid his federal bonus as well as his state bonus.
The character given on the discharge is good."

The provisions of sec. 45.20, Stats., apply to "any honor
ably discharged indigent soldier, sailor, or marine of any
war of the United States." There is no qualification as to
the length of the service rendered. The individual in ques
tion was apparently a soldier during the period of the world
war and since your letter indicates that he was honorably
discharged, he is apparently within the classification of that
statute and entitled to the benefits thereof.

JWR
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Courts — Garnishment — Quasi-garnishment — Where
money is obtained by state from Reconstruction Finance
Corporation and allotted to municipalities which pay same
out as wages under relief program, those wages constitute
money subject to quasi-garnishment.

December 8, 1932.

Industrial Commission.

By Title 15, U. S. C. A., ch. 14, sec. 605a, par. (a) of the
Reconstruction Finance Corporation act and emergency re
lief and construction act of 1932:

•  "The Reconstruction Finance Corporation is authorized
and empowered to make available out of the funds of the
corporation the sum of $300,000,000, under the terms and
conditions hereinafter set forth, to the several States and
Territories, to be used in furnishing relief and work relief
to needy and. distressed people and in relieving the hardship
resulting from unemployment. * *

Under par. (c) of this same section, the governors of the
several states may make application for funds from the Re
construction Finance Corporation, which are advanced as
loans paying three per cent interest from federal highway
appropriations. By par. (e), any portion of the amount ap
proved by the corporation for payment to the governor of a
state shall, at his request and with the approval of the cor
poration, be paid to any municipality of that state if the
governor certifies such payment and the municipality agrees
to reimburse the corporation.
Some time ago the state of Wisconsin applied for and re

ceived money from the Reconstruction Finance Corporation
under par. (c) above mentioned. The industrial commission
has allotted a portion of this money to the various munici
palities of this state, who are using the same for paying
wages on work relief programs. Those men are employed
who would otherwise be supported by the municipality which
would get nothing in return for this support. In some cases
the men employed are paid in cash and sometimes in grocery
orders. The amount they received per week is just sufficient
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to cover their weekly budget for living expenses. The ques
tion has now arisen as to whether the wages of those men
who are paid in cash are subject to garnishment.
Ch. 267 of the Wisconsin statutes provides for garnish

ment proceedings, but, by sec. 267.01, municipal corporations
are exempt from garnishment, as the term is ordinarily
known. Sec. 304.21, however, provides for what is known as
a quasi-gamishment proceeding which is applicable to mu
nicipal corporations.
In connection with the history of this quasi-gamishment

statute, I wish to quote from XV Op. Atty Gen. 478-474:

"The statute, as originally enacted by ch. 360, Laws 1915
(creating sec. 3716a), was limited in its application to offi
cers and employes of the state and governmental subdivisions
and the f^g of a certified copy of a judgment held only the
amount due at the time of the filing or thereafter becoming
due to the judgment debtor as salary or wages; but by ch.
332, Laws 1917 (published June 4, 1917), said sec. 3716a
was repealed and a new section 3716a (now 304.21) was cre
ated, which very broadly extended its provisions so as to ap
ply to any person, firm or corporation, instead of merely to
officers and employes, and to any money due at the time of
the rendition of the judgment or at any time thereafter dur
ing the life of the judgment from the state or any of the
named governmental subdivisions, including counties, to
such person, firm or corporation."

Although this money would have to be spent by the mu
nicipalities for relief work in some method or other, and the
workmen are classified as recipients of poor relief under the
work relief program, the municipality presumably gets value
received in the form of services for the money which it
spends as wages to the workmen. It is our opinion, there
fore, that the money thus paid to the workmen as wages
constitutes money due from the municipal corporation as the
word "money" is used in sec. 304.21, and is subject to quasi-
gamishment, except as exempt by the provisions of sec.
304.21 itself.

JWR
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Appropriations and Expenditures — Counties — County
board is not authorized to pay expenses of person attending
meeting of private organization.

December 8, 1932.

G. Arthur Johnson,
District Attorney,

Ashland, Wisconsin.

You inquire whether or not the county board is authorized
by law to pay the expenses of someone attending a meeting
of the State Taxpayers' Alliance at Madison on December 16.
You express the opinion that the county board cannot law

fully do so.
We find no statute which makes it the duty of any county

officer or employee to attend such a gathering, which is not,
in any sense, a governmental activity. Unless there is some
duty to be performed, recognized by the statutes, it would
be improper for the county to pay the expenses of a person
attending such a meeting.
We therefore concur in your opinion.

JWR

Counties — Public Printing — County Board Proceedings
— Counties with population of over two hundred fifty
thousand may suspend publication of proceedings in news
papers and substitute publication in pamphlet form at spe
cial meeting.

December 8,1932.

Oliver L. O'Boyle, Corporation Counsel,
Milwaukee County,

Milwaukee, Wisconsin.

You refer to the provisions of sec. 59.09, (2), (3) and (5),
Stats., and inquire:
(1) Whether Milwaukee county may substitute publica

tion of county board proceedings in pamphlet form for pub-
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lication in newspapers; and (2) whether that may be done
at any other than the annual meeting.

This department has held that as to a county having a
population of less than 250,000, the newspaper publication is
mandatory and that the authority to publish proceedings in
pamphlet form is auxiliary to the duty of publishing the
same in newspapers, and optional with the county board.
See XVII Op. Atty. Gen. 611, and XXI Op. Atty. Gen. 959.

Sec. 59.09 (5) (c). Stats., however, which applies to coun
ties having a population of 250,000 or more, specifically
authorizes the county board of such counties to suspend the
publication of such proceedings in the newspapers and to
provide for the printing thereof in pamphlet form until
further action of the board in relation thereto.

The sections of the statutes construed in the provisions
above cited have no bearing upon Milwaukee county. It is
the opinion of this department, therefore, that the county
board of Milwaukee county has authority to suspend the
publication of its proceedings in newspapers and provide for
the printing thereof in pamphlet form.

Sec. 59.09 (5), Stats., read as a whole, contemplates that
bids for newspaper printing shall be taken by direction of
the county board at its annual meeting. Such bids are to in
clude "the publication and printing of the proceedings of
said board, and all other notices or advertisements as shall
be authorized or required to be published or printed by said
board." When the county board determines, under the au
thority of par. (c), to suspend the publication of its proceed
ings in newspapers, it would in no way affect the contracts
theretofore made, since the publication of such proceedings
would be no longer authorized or required. The statute ap
parently contemplates that the action suspending such pub
lication in newspapers and substituting the printing thereof
in pamphlet form may be taken by the board at any annual
or special meeting.

However, if it should be held that the language of par.
(a), sec. 59.09, subsec. (5), which specifies that certain ac
tion shall be taken at the annual meeting, carries through
and applies to par. (c), it is the opinion of this department
that such language so applied would be directory only, and
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would not prevent the county board from taking the action
contemplated by par. (c) at a special meeting. See XXI Op.
Atty. Gen. 602.
SB

Indigent, Insane, etc. — Medical Aid — No obligation
upon municipality is created by furnishing hospital service,
medical or other relief to indigent person by private indiv
iduals or institutions unless directed by officers of such mu
nicipality charged with administration of poor relief.

December 8,1932.

Herman G. Runge,
District Attorney,

Sheboygan, Wisconsin.

You state that an indigent person, having his residence
in the town of X of this state, had an automobile accident
in the town of Y and was conveyed immediately by some offi
cer or stranger to a hospital in the city of Z. You inquire
which municipality, if any, is liable under these circum
stances for the hospital and doctor bills of such indigent
person.

It is assumed that the person in question had a legal set
tlement in the town of X.
Under the provisions of sec. 49.03, Stats., it is the duty of

the town in which an indigent person becomes disabled to
provide medical aid and other relief. In such a case the
statute provides that the expense so incurred shall be a
charge against the county and may be recovered by the
county from the town, city or village in which such person
so relieved has a legal settlement.

If, therefore, the placing of this person in a hospital and
the medical attention and other relief furnished were direct
ed by the authorities of the town in which the accident oc
curred, the expense thereof would be chargeable to the coun
ty and could be recovered by the county from the town of X.
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Unless, however, the relief was directed by the proper
authorities of the town of Y, there is no enforceable con
tract with the town for the furnishing of the relief in ques
tion.

In Patrick v. Town of Baldwin, 109 Wis. 842, the court,
at p. 358, points out that the statute imposes a duty to re
lieve indigent persons upon public officials, and that if they
refuse to perform that duty they are amenable for such con
duct, but that the law gives no person the right to perform
the duty of such officials. The court then says, p. 854:

*  * Performance of that duty by the person desig
nated by law is absolutely essential to create a binding obli
gation upon the municipality to compensate one for relieving
a poor person, legally entitled to relief at its expense."

The ruling made in that case has been reaffirmed in the
case of St. Joseph's Hospital of the Sisters of St. Francis v.
Town of Withee, which was decided by the supreme court
on Nov. 9, 1982, 245 N.W. 128.
SB

Elections — Party Committees — Limitation of time for
calling meetings of party city committee and party county
committee fixed by sec. 5.19, Stats., is not mandatory but
directory; if such meetings are called at later time organiza
tion may be had and officers may be elected.

December 18,1982.

Randal J. Elmer,
District Attorney,

Monroe, Wisconsin.

You refer to the provisions of sec. 5.19, subsec. (5) and
(7), Stats., which require the chairman of the party county
committee to call a meeting of the members of a city com
mittee within ten days after the September primaries, and
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a meeting of the party county committee within two days
after the completion of the official canvass of said primary.
You state that in your county the respective meetings

were not called within the time limit prescribed, and inquire
what procedure the committee must take to elect a chairman
under the circumstances.

It is the opinion of this department that the language of
the statute fixing a time within which these respective meet
ings should be called is directory, rather than mandatory,
and that the committee when called together even at a later
date may proceed to elect officers in the same manner as if
it had been called within the time specified by the statute.
In State ex rel. Cothren v. Lean, 9 Wis. 279, which case

was cited with approval on this point in Appleton v. Outa-
gamie County, 197 Wis. 4, the court said, p. 292:

"For we understand the doctrine concerning directory
statutes to be this: That where there is no substantial rea
son why the thing to be done might not as well be done after
the time prescribed as before—^no presumption that by al
lowing it to be so done, it may work an injury or wrong—
nothing in the act itself, or in other acts relating to the same
subject matter, indicating that the legislature did not intend
that it should rather be done, after the time prescribed, than
not to be done at all; there the courts assume that the intent
was, that if not done within the time prescribed, it might be
done afterwards. But, when any of these reasons intervene,
there the limit is established. *

See XXI Op. Atty. Gen. 602, 604.
SB
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Appropriations and Expenditures — Fish and Game —
Damages — Claims for damage done by deer may be allowed
only for damage to property on land of claimant.

December 13, 1982.

Paul D. Kelleter, Director,
Conservation Department.

You refer to sec. 29.596, Stats., and inquire whether the
provisions thereof apply to damages to an automobile occa
sioned by a deer.

Subsec. (1), sec. 29.596, read alone, would lead to the
conclusion that damage caused by a deer to any kind of
property might be the subject of a damage claim. However,
it is provided therein that,

*  * No person, however, shall be entitled to any
damages under this section who shall have posted his lands
against hunting."

Par. (b), subsec. (2), provides:

"In all cases where the commission and the claimant can
not agree upon the amount of the damages sustained, the
commission shall refer such question to the town hoard of
the town wherein the claimant resides. The town board
may, if it desires, view the property injured, and hear such
evidence as may be deemed necessary, and the finding of a
majority of the board shall be final."

'Hie language above quoted plainly indicated that what the
legislature had in mind was to provide for the payment of
damages caused by deer to property on land of the claimant.
Any other interpretation would result in an absurd situation.
For example, if a resident of a town in Kenosha county

should be traveling in Bayfield county and his automobile
should be injured by a deer, the town board of the Kenosha
county town would have to be the referee and would have to
view the property injured.
It is hardly conceivable that the legislature intended to

impose on a town board of Kenosha county the duty of view
ing property in Bayfield county, or some other county more
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than three hundred miles distant. Furthermore, if the
claimant whose automobile was injured lived in a city or
village there would be no town board which could be called
upon to act under the terms of the statute.

It is the opinion of this department, therefore, that dam
ages claimed should be entertained only for damage caused
by a deer to property located on the land of the claimant.
You further inquire as to the time within which such

claims may be allowed.
The claim must be filed within ten days from the time

within which such damages are alleged to have occurred, and
no time limit is fixed within which payment shall be made.
When a claim is investigated or settled, or when the town
board in such a case has made its finding, payment should be
authorized from the fund provided by sec. 20.20 (19), Stats.

If, at that time there is no money in that fund available
for pajntnent, the claim may be paid out of the fund when
additional moneys are placed therein, pursuant to statute.
Your attention is also called to the fact that sec. 20.20

(19), Stats., provides that any unexpended balance at the
close of any fiscal year shall revert to the conservation fund
and may be used by the conservation commission for any of
the purposes specified in sec. 20.20, subsec. (19) being a part
of sec. 20.20. Any unexpended balance remaining could be
devoted by the conservation commission to the satisfaction
of such claims, if, in its discretion, it deemed that procedure
advisable.

SB
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Agricfulture — Fertilizers — Limestone — Trade Regula
tion — Sales — Where sales of limestone are consummated
upon premises where limestone is quarried and ground, ex
emption of sec. 96.30, Stats., applies even though sales were
solicited at other points and delivery is made by quarry
owner.

December 18, 1932.

Wm. F. Renk, Commissioner,
Department of Agriculture and Markets.

Your letter is quoted as follows:

"Part of section 96.30 of the Wisconsin statutes reads as
follows: 'Persons engaged in quarrying and grinding lime
stone may sell their own products at the place where quar
ried and ground without complying with this section.'
"The question raised is whether this portion of the law

shall be so interpreted as to exempt from complying with
the law only such persons who carry on a strictly retail busi
ness at the place of quarrying and grinding, or also to ex
empt such persons who solicit business themselves or by
agents by personal visits to prospective buyers sometimes
more than ten miles from the place of manufacture of the
limestone. The prices quoted are usually on a farm delivery
basis. Delivery is usually made by truck, by the grinder or
by other truckers. The sales are not made at the place
where the limestone is quarried and ground when strictly
interpreting the location."

Sec. 121.01, subsec. (2), Stats., provides:

"A sale of goods is an agreement whereby the seller trans
fers the property in goods to the buyer for a consideration
called the price."

This definition indicates that the sale takes place when the
title to the goods is transferred.
See also, 23 R. C. L. 1186, par. 2, where it is said that a

sale is completed when the offer is made and accepted.
Again, in 55 C. J. 37, a sale is defined as

"* * * the passing of the title and possession of anv
property for money which the buyer pays or promises to
pay."
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Under the statute here in consideration, the sale must
take place at the premises where the limestone is quarried
and ground in order to secure the exemption conferred by
statute. If the sale is actually made on the premises, there
is nothing in the law which prevents the owner of the quarry
from delivering the goods, nor does the law prohibit the so
licitation of sales at points other than the premises in ques
tion. The only condition necessary to secure the exemption
is that the sales are actually consummated upon the
premises where the limestone is quarried and ground.
JWR

Bridges and Highways — Counties — Damages — Gravel
— County is not liable where independent contractor with
out authority from county takes gravel from private prop
erty.

December 13, 1932.

Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

You state that the county board made an oral contract
with one man to gravel a county trunk highway, and that,
under the agreement, he was to secure the gravel where he
could get it, and the county was to pay him forty cents per
yard for the gravel on the road. The contract was fulfilled,
and the amount due paid by the county.
You state that it now develops that a part of the gravel

was taken from private property, and the owner of this land
is demanding payment from the county for the gravel. You
inquire whether the county is liable.

It has long been the policy of this state that where the
state or a municipality thereof is engaged in the perform
ance of a governmental duty, such as the construction of
highways, the state or municipality is not liable for a tort
committed by an agent or servant thereof. Apfelhacker v.
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State, 160 Wis. 565; City of Milwaukee v. Meyer, 204, Wis.
350; Larsen v. Kewaunee County, 244 N.W. 578, decided
Oct. 11, 1932. See also, XIX Op. Atty. Gen. 628.

Unless it could be shown that the county board directly
authorized the contractor to take the gravel from the private
property in question, it is the opinion of this department
that the county is not liable, and that the only action of the
property owner is against the contractor.
JWR
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Agriculture — Trade Regulation — Unfair Trade Prac
tices— In present economic emergency and under facts
stated, department of agriculture and markets is authorized
by sec. 99.14, Stats., to determine that to charge to farmers,
by further reductions in price to them, cost to distributors
of price war between themselves, waged solely in their own
interests, is unfair trade practice, and to issue orders for
bidding it.
Labor may be likewise protected against being charged

with costs of milk price war, like conditions prevailing.
Since price war, with stabilized purchase and labor costs,

threatens speedy elimination of much of distributor competi
tion and hence virtual monopoly of milk distribution, depart
ment is authorized to determine such price cutting, in pres
ent economic emergency, to be unfair, and may issue orders
against it. These orders may fix minimum schedule of prices
to go below which would have mischievous results.

Police power of state is as broad as requirements of public
welfare, and under it legislature may provide for such con
trol of marketing of milk and of milk prices as shall be nec
essary to prevent further depressing price to farmer in
present emergency, when farmer is receiving less than cost
of production and agriculture is in state of economic collapse.

Legislature may also provide control against transfer of
cost of price wars to labor and against such price war cut
ting of prices as will be likely to result in monopoly, for
same reasons, under same conditions and subject to same
limitations.

With probabilities of judicial affirmance of advised pow
ers in mind, department and legislature, in this emergency,
should pioneer way and resolve doubts and take chances in
favor of public welfare and not against it.

December 14, 1932.

Commission of Agriculture and Markets.

You ask the opinion of the attorney general upon what
the department of agriculture and markets may do to pre
vent further reduction of prices to farmers in the Milwau
kee milk shed. You state the following basic facts:



1076 Opinions of the Attorney General

A "price war" between distributors, waged solely to gain
or retain the business, is resulting in sharp reductions in
the retail price of fluid milk. Heretofore such reductions
have been pretty much passed along to the farmers, and it
is reasonable to anticipate the continuance of this distribu
tors' policy.
The price to consumers prior to the present "price war"

was as low or lower than comparable prices elsewhere, while
the price to farmers was below the cost of production.
The statute authorizes the department of agriculture and

markets to prohibit unfair trade practices (sec 99.14). I said
of this section, in an opinion to you on January 12, 1932,
XXI Op. Atty. Gen. 80:

"In economics, rather than in jurisprudence, lies the true
meaning and application of such trade statutes as sec. 99.14,
above quoted," etc. (pp. 31-32).

I understand that the statistics show that even during the
present depression the distribution of milk and milk prod
ucts in the Milwaukee area has continued to be profitable,
particularly on the basis of the capital actually originally
invested. It is beyond dispute that the production of milk in
this period has not only been unprofitable but has been at a
loss to the farmers. So while the distributors are continu

ing to receive a substantial profit, the producers are selling
at less than the cost of production. It now appears that the
profits of the distributors may be lessened and that perhaps
they may suffer some temporary losses by reason of a price
war among themselves. Does it require legal or economic
research to demonstrate to the straight-thinking mind that
it is an unfair trade practice for the distributors, by the
force of their strategic position in the industry, to charge
the cost of this warfare between themselves to the pro
ducers ?

It may be argued that the foregoing statute relates only
to unfair practices in competition. It may be that these
were the kind of unfair trade practices that were most com
mon or at least most felt at the time the law was enacted.

But the legislature certainly did not intend that trade prac
tices of a different nature that should in the future become
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unfair because of changed conditions should not be within

the prohibition of the law. Such a construction of statutes
would, to paraphrase the words of the late Chief Justice
Winslow, stretch the statute upon a veritable bed of Pro
crustes.' Borgnis v. Folk, 147 Wis. 327, 349. Just as the
general language of the constitution was held in that case
to be sufficiently elastic to meet new conditions, so the gen
eral terms of such statutes as this also are sufficiently elas
tic to meet new conditions.

Justice Crownhart said, Sturtevant Co. v. Inditstrial

Comm., 186 Wis. 10, 19:

*  * The language of a constitution is not to be
limited to the precise things considered therein, but it em
braces other things as they come into being, of the same
general nature or class. * * *"

Justice Marshall said, Koepp v. National Co., 151 Wis.
302, 318:

"Thus the ground for former supposition, as to unreason
ableness, hence reason for restricting the scope of the legis
lation by construction in order to shape it to the will of the
people, has been substantially removed by modern develop
ment. That illustrates the danger of adhering, strictly, to
the adjudicated meaning of a legislative collection of words
in the field of police legislation, when it depends upon con
struction, and of adhering, strictly, regardless of lapse of
time, to what is reasonable and what, destructive legislation
in such field. The absurd, oppressive, and illegitimate
viewed in the environment of one age, may be reasonable and
legitimate,—even demandable by the moral standards of an
other through a mere change of conditions. * * *"

It is true that the federal trade acts have been held to be

confined to the preservation of competition. American
Can Co. V. Van Camp, 278 U. S. 245, 73 L. ed. 311; Federal
Trade Comm. v. Raladam Co., 283 U. S. 643, 75 L. ed. 1324.
But the language of those acts is, "unfair methods of com
petition," and "less competition," while the language of the
Wisconsin statute (sec. 99.14) is, "unfair methods of com
petition and unfair trade practices." To restrict this lan
guage to competition is to give the second term, "unfair
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trade practices" no meaning and to convict the legislature
of pure redundancy, contrary to settled rules of statutory
construction.

«:!: * * jg elementary rule for the construction
of statutes that effect must be given, if possible, to every
word, clause, and sentence thereof. * * *" State v.
Columbian Nat. Life Ins. Co., 141 Wis. 557, 566.

See also State ex rel. v. Mil. E. R. & L. Co., 169 Wis. 183,
190; Oeflein v. State, 177 Wis. 394, 397.
I am of the opinion that it is within the power and discre

tion of the commissioners of agriculture and markets in the
present economic depression, particularly of agriculture, and
under the present circumstances, to determine that to
charge the cost of the present milk price war in Milwaukee
to the farmers by means of a further reduction iii subse
quent months of the price paid the farmers for milk is an un
fair trade practice, and to issue orders prohibiting such prac
tice.

There is another group in the industry to which the costs
or part of the cost of the price war might be diverted, the
labor employed by the distributors. This group is just as
much a part of the industry as are the farmers. If their eco
nomic situation and their relative returns from the industry
are comparable to those of the farmer, the same conclusions
would seem to follow, and this group would seem to be en
titled to the same protection against a threatened transfer
to it of price war costs, for with the present great over-sup
ply of labor, this group has not normal bargaining power
and the distributors may treat it unfairly because the power
is in their hands. I am of the opinion, therefore, that if like
conditions prevail, and the commissioners deem it necessary,
the department may make like determination and enter like
order, prohibiting the transfer of any part of the cost of the
distributors' price war to labor through a reduction in
wages.

I foresee, however, that another result may flow from
such a stabilization of the distributors' purchase and labor
cost. If the price war has brought or should bring the pur
chase and sales prices so close together that long continua-
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tion of the two prices would result in the elimination of all
but the larger, better financed distributors, who have also a
reserve of profits in the large quantities of surplus milk
handled by them, a virtual monopoly in milk distribution in
Milwaukee is likely to result, with all the possibilities of in
ferior quality, poor service, and exorbitant profits that at
tend uncontrolled monopoly of a necessity of life.
The price war seems to present but two alternative re

sults: the further impoverishment of the farmers or the
elimination of distributor competition. I have given opinion
that the department can in the present emergency and under
the present circumstances prevent the former. That con
clusion might be affected if the department could do nothing
to prevent the other alternative, for the effect of this alter
native on the public welfare would have to be weighed
against the effect of the first alternative, the further des
truction of farm income. Can the department do anything
to prevent the second alternative, the price war elimination
of distribution competition?
The department is authorized by sec. 99.14 of the statutes

to forbid "unfair methods of competition in business and
unfair trade practices in business," and by sec. 99.16 to for
bid "practices in the distribution of food products" that
cause "needless waste * * * which tend to increase the
cost of such products to the consuming public."

Is not a method of competition which has the inevitable
result either further to deflate at this time the state's most
basic industry or to eliminate at this time competition in the
distribution of a necessity of life in the state's metropolis, an
"unfair method of competition" and an "unfair trade prac
tice"? Is it not "unfair" for a few distributors, handling
perhaps less than five per cent of the milk in the Milwaukee
market, to use methods and practices that, in these times of
economic crisis in business and in agriculture, inevitably
spell the ruin of other distributors handling a much larger
proportion of the product, or the further ruin of the
farmers?
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Do not such "practices in the distribution of food prod
ucts," cause "needless waste * * * which tend to in
crease the cost of such products to the consuming public" ?

Here, again, I would say that these statutes are not to be
confined to the particular type of methods and practices that
were extant at the time the law was enacted, but are broad
enough to include practices, that, though legitimate competi
tion in normal times, become unfair by reason of their dif
ferent results in this economic emergency.

It may be argued that sec. 99.16 refers only to a waste of
the food product itself. The argument is not without force.
The statute prohibits "needless waste and needless duplica
tion" with the specified tendency. "Needless duplication"
certainly refers to something other than the food product it
self,—^to the machinery of distribution. May "needless
waste" be construed to refer to an economic waste—a wast

ing of the economic resources of the public, which are but
the total of private economic resources in the particular in
dustry? The statute is remedial and should be liberally con
strued to accomplish its purposes. As an administrative poli
cy, at least, in the present emergency, I thing the depart
ment should give it the broader meaning, resolving doubts
and taking chances in favor of the public welfare instead of
against it.

It is to be borne in mind, also, that, standing alone, an
order that the cost of the price war shall not be passed along
to the farmers may be ineffective in the case of financially
irresponsible distributors. They purchase the milk on credit
for a month, payment being made within ten days after the
end of the month. If they sell at a price that does not leave
sufficient to pay the farmers the stipulated price, the farm
ers will not get it. This, in itself, would seem to be, in the
present emergency, an unfair trade practice, and coupled
with the fact, if it is the fact, that distributors whose prac
tices may so result are the most active initiators of the price
war, and the other results of that war, it is part and parcel
of the whole situation making these methods and practices
unfair.

I am of the opinion, therefore, that in this emergency,
and under the present circumstances, the department has
the authority and the discretion to determine that price war
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cutting of sales prices to a point that will result, if the price
to the farmer is maintained, in the speedy elimination of
the distributors of such a substantial proportion of the milk
in the Milwaukee market that a virtual monopoly of milk
distribution is likely to result, is an unfair method of com
petition and an unfair trade practice, and to make an order
forbidding it. I advise the department, if it makes such a
determination and enters such an order, to rest them also
on the broader meaning of the "needless waste" provision of
sec. 99.16, if the department arrives at the necessary fact
conclusions under that section.

For such an order to be effective to accomplish its emer
gency purpose, it will be necessary for the department to de
termine the schedule of prices below which the distributors
may not go without the prohibited results. If the depart
ment may make such an order, it may include in it this es
sential to its effectiveness. This may be objected to as "price
fixing," and there is a deep-seated obsession, in both lay and
legal minds in America, that this cannot be done. That it
can be done whenever a sufficient public interest attaches to
the subject matter to require it in the public welfare will
be developed later in this opinion. And that it has been dele
gated to the department whenever it is a necessary part of
orders prohibiting unfair methods and practices would seem
to follow. In any event, I am of the opinion that it is within
the authority of the department as a necessary part of an
emergency order against such price war cutting of prices as
will be attended by the mischiefs described.
I recognize that the outward appearance of the suggested

orders, both as to the price to farmers and labor and as to
the price to consumers, is that of an interference with the
law of supply and demand and the forces of competition that
increases the cost to the consumer. This is but an outward
appearance, however, for the benefits of the orders will
eventually accrue to the consumers as well as to the produc
ers. Both will be directly benefited and both are benefited
by betterment of the general welfare.
You also ask the opinion of the attorney general upon

what the legislature may do in the present emergency to
prevent further reductions of prices to the farmer.
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Justice Holmes said in the post-war rent case, Block v.
Hirsch, 256 U. S. 135, 155-157:

"The general proposition to be maintained is that cir
cumstances have clothed the letting of buildings in the Dis
trict of Columbia with a public interest so great as to justify
regulation by law. Plainly circumstances may so change in
time or so differ in space as to clothe with such an interest
what at other times or in other places would be a matter of
purely private concern. * * «
"* * * We do not perceive any reason for denying the

justification held good in the foregoing cases to a law limit
ing the property rights now in question if the public exigen
cy requires that. The reasons are of a different nature but
they certainly are not less pressing. * * * All the ele
ments of a public interest justifying some degree of public
control are present. * * *

against the law is that tenants
are allowed to remain in possession at the same rent that
they have been paying, unless modified by the Commission
established by the act, and that thus the use of the land and
the right of the owner to do what he will with his own and
to make what contracts he pleases are cut down. But if the
public interest be established the regulation of rates is one
of the first forms in which it is asserted, and the validity of
such regulation has been settled since Munn v. Illinois, 94
U. S. 113. * * * The regulation is put and justified
only as a temporary measure. See Wilson v. New, 243 U. S.
332, 345, 346. Smith & Western R. R. Co. v. Mills,
253 U. S. 206. A limit in time, to tide over a passing trouble,
well may justify a law that could not be upheld as a perma
nent change."

Justice Crownhart said. State ex rel. Carnation M. P. Co.
V. Emery, 178 Wis. 147,162:

"The state is not without power to protect its industries
in its markets in this and other states, * *

Justice Owen said in Watertown Milk Producers Co-op-
erative Assn. v. Van Camp Packing Co., 199' Wis. 379, 386
387:

"It is said that this provision of the law interferes with
the right of the Van Camp Packing Company to contract
and do business, in violation of its constitutional rights.
Without question, the right of contract is a valuable right.
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but like any other property right, it is subject to the police
power of the state and may be regulated and restrained in
the public interest. It is the manifest purpose of our legisla
ture to promote the organization and success of co-operative
marketing associations. This is in obedience to a widespread
and rapidly growing public opinion that such associations
afford an economic relief necessary to the welfare and per
petuation of the farming industry. * *

Justice Butler said in Advance Rumely Thresher Co. v.
Jackson, decided by the United States supreme court, De
cember 5, 1932:

"The object sought to be attained by the statute under
consideration is to protect farmers in an agricultural State
against losses from investments in important machines that
are not fit for the purposes for which they are purchased
and to guard against crop losses likely to result from reli
ance upon such machines. * * * These are used on
farms producing grain, and the raising of such crops is
North Dakota's principal industry. Enormous quantities of
farm machinery are required in the State, and expenditures
therefore constitute a large part of the total investment in
farm land and equipment. * * * If they were relied on
generally in that State and should fail in the fields, the re
sulting losses would be of such magnitude and public con
cern as to warrant the adoption of measures calculated to
guard against them.

*  * The evils aimed at do not necessarily result

from misrepresentation or any fraud on the part of the
sellers # ♦
"We find no substantial support for the contention that

the statute complained of violates the due process or eQual
protection clause of the Fourteenth Amendment. * *

Under the state and federal constitutions, the police
power is as broad as the demands of the public welfare, and
any legislation reasonably necessary to the public welfare
in any situation that may arise is constitutional. It is a
question of fact and of the relation of the remedy to the
fact. Justice Holmes in Noble State Bank v. Haskel, 219 U.
S. 104, 111, said of the police power:

*  * It may be put forth in aid of what is sanc
tioned by usage, or held by the prevailing morality or strong
and preponderant opinion to be greatly and immediately nec
essary to the public welfare. * * *"
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Justice Crownhart said, State ex rel. Carnation M, P. Co.
V. Emery, 178 Wis. 147,153:

"Given a legitimate subject for the exercise of the police
power, it is for the legislature to adopt such measures as it
may deem necessary to make its action effective, so long as
they have reasonable relation to that end. * *

No one can dispute the fact that if economic conditions in
agriculture are not bettered the welfare of all the people of
Wisconsin will suffer severely, nor can anyone dispute the
fact that the price of milk is a prime factor in the economic
condition of agriculture in Wisconsin. And it is self-evident
that any regulation which will tend to bring the farmer a
price equal to or somewhat above the cost of production will
tend to relieve the present agricultural distress, and it does
not seem to me that it could be successfully maintained that
the bringing about of such a price could so affect other in
dustries or the general public that the general public welfare
on the whole would not be bettered.
I am of the opinion, therefore, that in the present emer

gency the legislature has the power to provide for such rea
sonable control of the marketing of milk as is necessary
to bring to the farmer such a price as will tend to relieve
the present agricultural distress, and that it may constitu
tionally provide for such direct control of the price paid the
farmer for milk as shall be reasonably necessary to the pub
lic welfare under the circumstances. Such a law, of course,
should be carefully drafted, with care not to go beyond that
which is reasonably necessary and with due regard that the
effect upon any industry or the public be no greater or other
than the necessities of the emergency situation reasonably
require.
The concomitant factors of price to labor and such price

cutting practices as will eliminate the distributors of such a
substantial portion of the product as will produce virtual
monopoly are the same in connection with remedial legis
lation as they are in connection with orders of the depart
ment. The legislative power extends to them for the same
reasons, under the same conditions, and subject to the same
limitations as the power over the farmers' price.
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I reiterate, at this point, so that it be not lost sight of,
that this opinion, upon all points, is confined to the emer
gency, of the general depression and of the particular situa
tion in the Milwaukee milk market. The opinion does not
examine into nor purport to cover the question whether any
of the orders or legislation would be vahd or constitutional
in normal times and under normal circumstances.

I am not unaware that this opinion, both upon the present
powers of the department and upon the police powers of the
legislature, is not directly supported by judicial authority
dealing with identical facts or identical remedies. I am not
unaware that the United States supreme court decided the
post-war rent cases by a five to four division and that the
majority took a more liberal and advanced stand than may
be taken by the present Wisconsin court. I am not unaware
that my views, on these questions are not at present the
views of many of the lawyers of the state. Nevertheless, I
believe my views to be not only fundamentally sound but
necessary to the ultimate success of the American system of
government. If the government could not do that which is
necessary to the public welfare, then it would be the per-
petuator of privilege and not .the conservator of the public
weal, and it would eventually fail.
I am convinced, after serious thought, looking to the prob

abilities of judicial approval of their action, that the commis
sioners of agriculture and markets can meet their respon
sibilities in the present crisis by doing no less than the ut
most that may be in their power. I am likewise convinced
that the legislature also is called upon in this emergency to
take the most liberal view of its constitutional powers. They
must pioneer the way.
This opinion is written in a pioneering spirit and with

the hope that the courts will bear in mind the terse state
ment of the late Justice Crownhart {State ex rel. v. Emery,
178 Wis. 147,156), "What we know as men we cannot ignore
as judges," and will not close their eyes to demands of the
public welfare in this time of civilization's need.
FMW
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Oil Inspection — It is doubtful whether state oil inspector
is required to discard specifications given in sec. 168.095,
Stats., and to substitute therefor new set of specifications,
such as those employed at present time by United States
government.

It is suggested that because of additional expenditure re
quired after new specifications are adopted and in view of
fact that legislature will convene soon, any change from
specifications set forth in sec. 168.095 be left to legislature.

December 14,1932.

Dr. J. U. Luetscher,
Oil Inspector.

You request the opinion of this department as to whether
or not the state oil inspector has authority to discard the
specifications as given in sec. 168.095, Stats., and to substi
tute therefor a new set of specifications such as those em
ployed at the present time by the United States government.

Sec. 168.095 provides specifications under which any mo
tor vehicle fuel except kerosene may be sold.

It is the opinion of this department that it is doubtful
whether, under the provisions of sec. 168.095, the state oil
inspector has the legal authority to discard the specifications
as provided for in that section and to substitute therefor a
new set of specifications such as those used at the present
time by the United States government.
A careful examination of this section of the statutes leads

to the conclusion that sec. 168.095 of the statutes might rea
sonably be construed to compel the state oil inspector to
adopt the government specifications now in use and which
differ from those set forth in that section of the statutes;
however, sec. 168.095 might also be construed to give the
state oil inspector discretion in the matter. We feel that in
view of the fact that the adoption of the new specifications
now employed by the United States government would re
quire the expenditure of considerable money and in view of
the fact that the legislature of the state will convene very
shortly this matter should be left to the legislature. It will
be noted that the new distillation test as outlined in specifi-
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cation W-G-101 is different from the specification as out
lined in sec. 168.095 in that the new United States specifi
cations also cover a corrosion test, sulphur test and vapor
pressure test which are not covered in the present Wiscon
sin law. We therefore suggest that this matter should be
left for the coming legislature and that the specifications as
set forth in sec. 168.095 should be used until changed by
legislative action.
HHN

Fish and Game — Deer — Possession of firearms not un

loaded and knocked down or unloaded and within carrying
case, in territory where there is open season for deer for
period of five days prior to such opening date constitutes vi
olation subject to penalty provided in sec. 29.63, Stats.

December 14, 1982.

Arthur M. Sell,

District Attorney,
Florence, Wisconsin.

You refer to sec. 29.22, subsec. (1), Stats., which contains
the following provision:

person shall have in possession any fire
arms in territory wherein there is an open season for deer
for a period of five days prior to the opening date for deer
hunting unless the gun or rifle is unloaded and knocked
down, or unloaded and within a carrying case."

You then refer to the decision of the supreme court in
Hatton V. Fossnot, 175 Wis. 343, and inquire whether the
possession of fire arms in a territory wherein there is an
open season for deer for a period of five days prior to the
opening date without having the same unloaded and knocked
down, or unloaded and within a carrying case, would subject
such person to prosecution and conviction under the provi
sions of sec. 29.63.



1088 Opinions of the Attorney General

In the case above cited the supreme court was construing
the language of sec. 29.22 (1) as it then appeared on the
statute books (1919). The material language then read as
follows:

"* * * and no person shall carry with him in any ve
hicle, any gun or rifle unless the same is unloaded, and
knocked down or enclosed within a carrying case."

There was no language making the section applicable only
in territory wherein there is an open season for deer, or re
lating the offense to the time of such open season.

It is significant that the language adding these restrictive
conditions was inserted in the statutes by ch. 530, Laws
1921, which was enacted in the same year that the decision
to which you refer was handed down.
In view of the change made by ch. 530, Laws 1921, and

the restrictive conditions thereby imposed which did not
exist when the case of Hatton v. Fossnot was decided, it is
the opinion of this department that that case is not con
trolling of the issue, and that a violation of the provisions of
sec. 29.22 (1), above quoted, would subject the offender to
prosecution and conviction, under the provisions of sec.
29.63, Stats.
SB

Elections — Suffvage — PvisoTis — PTisoners — Po/fdons
— Person who has filed his first application for citizenship
but has not yet received his second papers may be pardoned
by governor; that will not restore to him right to vote.

December 16, 1932.
Edward G. Littel,

Secretary to the Governor.

You have enclosed an application for the restoration of
civil rights which has been received from Camillo Chiodetti.
You also enclose a communication from Judge George A.
Shaughnessy of Milwaukee, giving the facts in the case. You
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state that the governor has directed you to request an opinion
from the attorney general as to whether the applicant's civil
rights can be restored.
Under sec. 2, art. Ill of the Wisconsin constitution it is

provided:

*  * nor shall any person convicted of treason or
felony be qualified to vote at any election unless restored to
civil rights."

Under sec. 6, art. V, it is provided:

"The governor shall have power to grant reprieves, com
mutations and pardons, after conviction, for all offenses, ex
cept treason and cases of impeachment, upon such conditions
and with such restrictions and limitations as he may think
proper, subject to such regulations as may be provided by
law relative to the manner of applying for pardons. * * *"

The man here in question has not become a citizen of the
United States, not having taken out his second papers, and
is therefore not an elector in this state.

While a pardon by the governor will not restore to him the
right to vote which he has not nor ever had in this state,
nevertheless, it will pardon him for the offense which he has
"committed, and that fact may aid him in securing the right
to vote.

It is given as the law that in the absence of constitutional
limitation a pardon may be granted after the criminal has
suffered the punishment adjudged for his crime. 24 Am. &
Eng. Encyc. of Law (2d) 571 and cases cited under note 5,
and an opinion of the attorney general of the United States,
IX Op. Atty. Gen. 478. An opinion of the attorney general
of Wisconsin has also been given under date of April 12,
1904, Op. Atty. Gen. 1904, 454, where it was held by At
torney General Sturdevant that where a person has been
convicted of a crime and served his sentence, the governor
may grant a pardon as he sees fit without complying with
the statutory regulations for applications to pardon.

While I am constrained to hold that the civil right to vote
cannot be restored to this man by a pardon, still the gover
nor may pardon him for the crime for which he has already
served his full sentence.

JWR
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Indigent, Insane, etc. — Physicians and Surgeons — Only
one fee of four dollars for examination and certificate is al
lowable to physician for examining insane person unless con
ditions giving rise to exception in sec. 51.07, subsec. (2),
Stats., exist.

December 19,1932.

John A. Cannon,

District Attorney,
West Bend, Wisconsin.

You refer to sec. 51.07, Stats., and state that a physician
has presented a bill for services rendered in examining an
insane person covering five separate trips and five separate
examinations of the alleged insane person.
You inquire whether the physician is, entitled to four dol

lars for each of these five separate examinations, it being
understood that there was no postponement of the examina
tion of such prson as provided in subsec. (2), sec. 51.07.

Subsec. (2), sec. 51.07, is quoted below:

"Each of the examining physicians shall receive a fee of
four dollars for his examination and certificate, and ten cents
per mile for necessary travel in complying with the require
ments of his appointment; and in any contested matter aris
ing under this chapter or in any case where the judge, in
his discretion, shall postpone the examination of such per
son, a fee of four dollars for each day he may be required by
the county judge to attend before him on such examination."

It is apparent from the language of this section that only
one four dollar fee for examination is allowable, except
where the conditions specified in the latter part of the sec
tion exist.

You are therefore advised that under the facts stated the

physician is entitled to only one four dollar fee, plus mileage.
JWR
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Fish and Game — Ice Fishing — Under sec. 29.28, subsec.
(2n), Stats., conservation commission may open waters enu
merated in sec. 29.28 (2m) for such periods as it may desig
nate, but may not restrict privilege of ice fishing to such in
dividuals as submit sufficient evidence of economic emer
gency.

December 19,1932.

Conservation Commission.

Attention Paul D. Kelleter, Director.

At a recent meeting of the conservation commission "an
order wai^ considered with reference to opening certain lakes
to ice fishing under the provisions of sec. 29.28, Stats., final
action on which was to be contingent on the approval of the
attorney general as to the legality of the special proviso to
be included in the order. The proposed order is to contain
the following proviso:

"That fishing be permitted only by special individual per
mits issued in the discretion of the director upon sufficient
evidence that individual economic emergency justifies such
privilege; said permit to extend only during the period fixed
by the director and to be revokable during such period at any
time at the option of the director, and to apply only in the
county in which the applicant is a resident. The purpose of
this provision is to enable the conservation commission to
avoid endangering the fish supply of these waters as re
quired by the statutes."

It is the opinion of this department that the conserva
tion commission has no authority, either under sec. 29.28,
Stats., or under their general power, to make rules
pursuant to sec. 28.09, subsec. (7), to extend, under
the provisions of sec. 29.28 (2n), the order opening the
waters specified in sec. 29.28 (2m) to ice fishing by re
stricting such ice fishing only to such individuals as may
submit sufficient evidence of an economic emergency as to
justify the director in authorizing such individual to engage
in ice fishing. The proposed special proviso which you refer
to in your letter would not be valid inasmuch as subsec.
(2n) of sec. 29.28, merely authorizes the conservation com-
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mission to extend the provisions of subsec. (2m) as to any
waters therein named for such periods as it may designate.
The only power which is granted to the conservation com
mission thereunder is to open the waters to ice fishing for
such periods as the commission may designate. This would
not authorize the commission to limit the ice fishing to indiv
iduals whose economic emergency might justify such privi
lege.
HHN

Education — Blind — When blind person receiving pen
sion under sec. 47.08, Stats., dies no further payment can
legally be made.

December 19,1932.
James L. McGinnis,

District Attorney,
Amery, Wisconsin.

You inquire whether the estate of a blind person who had
been receiving a blind pension under the provisions of ch.
47, Stats., is entitled to payment of the prorata portion of
such pension when such blind person dies.

Sec. 47.08, subsec. (1), Stats., describes such a pension as
an annual pension payable quarterly. Such a pension is a
gratuity and does not create any vested right. State ex rel.
Risch V. Trustees, 121 Wis. 44. Moreover, in the absence of
any language of the statute to indicate a contrary intention
on the part of the legislature, it should be assumed that
the payment of such a pension is a payment for the ensuing
quarterly period rather than for the period which has just
terminated at the time of payment. Therefore, there is no
accrued obligation.
Under this view, the blind person has already been paid

the pension covering the period from the time of death to
the beginning of the next quarterly period.
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You express the opinion that in the event of the death of
a person who has been receiving such a pension, the county
treasurer should withhold the check which would have been
payable to such blind person after the date of his death, if
he had lived.

We concur in your opinion.
SB

Courts — Oaths — Fish and Game — Bounties — Conser
vation warden who is not notary public and who has no
authority other than that of conservation warden is not
authorized to administer oath or affidavit required in sec.
29.60, subsec. (2), Stats.

December 20, 1932.

Conservation Commission.

Attention Matt Patterson, Deputy Director.

You submit for the consideration of this department with
a request for an opinion thereon, the following statement of
facts:

"Section 29.60 of the statutes provides as to the paying of
a reward for the killing of certain predators. Paragraph (2)
provides the procedure one must follow in claiming such re
ward. In addition to the exhibiting of the carcass to the
nearest conservation warden or county clerk, he shall sign
and deliver to said warden or county clerk in the presence
of subscribing witnesses a statement in substantially the
following form.
"This form provides that the claimant shall subscribe and

swear to the same before witnesses. Question has arisen as
to whether a conservation warden who has received an ap
pointment as a regular warden has a right to swear the
claimant, although he has not received a commission as a
notary public or has no other authority than that of conser
vation warden to swear individuals."



1094 Opinions of the Attorney General

It is the opinion of this department that a conservation
warden who is not a notary public and who has no other
authority than that of conservation warden is not authorized
to administer the oath or affidavit required or authorized by
law.

Sec. 326.01, Wisconsin Stats., provides in part as fol
lows:

"(1) An oath or affidavit required or authorized by law
(except oaths to jurors and witnesses on a trial and such
other oaths as are required by law to be taken before par
ticular officers), may be taken before any judge, court com
missioner, resident United States commissioner who has
complied with section 285.19, clerk or deputy clerk of a court
of record, notary public, town clerk, village clerk, city clerk,
justice of the peace, police justice, county clerk or his depu
ty within the territory in which such officer is authorized to
act; and, when certified by such officer to have been taken
before him, may be read and used in any court and before
any officer, board or commission. Oaths may be adminis
tered by any person mentioned in subsections (3) and (4) of
section 325.01 to any witness examined before him."

It is clear that under the above quoted section of the stat
utes a conservation warden is not authorized to administer
an oath or affidavit because a conservation warden is not
among the enumerated officers or persons who may adminis
ter oaths or affidavits.

HHN
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Minors — Legal settlement of two minor children living
with their mother, who has legal settlement different from
that of father, follows that of father instead of mother un
der sec. 49.02, subsec. (2), Stats.

December 20, 1932.

Lyman F. Fischer,
District Attorney,

Manitowoc, Wisconsin.

^You state that on October 13, 1912, one Mr. B., who was
then a resident of the town of Rockland in Manitowoc coun
ty, married his wife, Mrs. B., the latter also being a resident
of said town; that the said parties continued to make their
home in said town, and that twins were born to them in the
month of July, 1917; that in the month of February, 1919,
and while said parties were still living in said township, a
divorce action was commenced by the wife against the hus
band, and she obtained a divorce from the husband, the cus
tody of the two children being granted to the mother, it be
ing provided in the divorce decree entered in your county
that the father pay $10.00 a month for the support of said
children until they attained the age of seventeen years.
You state that the mother and the two children have con

tinued to live in said town and are living there at the present
time; that the father, however, a few months after the di
vorce decree was entered in 1919 left this county and took up
his residence in a village in one of the neighboring counties,
where he has continued to live from that time until the pres
ent ; that the father, under the divorce decree, continued to
make payments for the support of the children until three
years ago, and since that time he has made no further pay
ments for their support; that the circumstances of the father
are such as to render it impossible for him to make payments
for the support of the children and said children now re
quire poor aid to be extended to them. You inquire whether
the town of Rockland is chargeable for poor relief furnished
to these minor children or whether it may be charged to
Manitowoc county by the town and by said county charged
back to the municipality in the neighboring county where
the father has his residence.
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The question confronting us, which seems to be decisive of
the matter, is where these minor children have their legal
settlement. Is it in the town in which their mother resides
or is it in the town where the father resides ?

Sec. 49.02, subsec. (2), Stats., provides:

"^legitimate children shall follow and have the settlement
of their father if he have any within the state until they
gain a settlement of their own; but if the father have no
settlement they shall in like manner follow and have the
settlement of their mother if she have any."

Our supreme court has held in Monroe Co. v. Jackson Co.,
72 Wis. 449, that the rule prescribed by subsec. (1) as to
the settlement of a married woman who has a husband re

siding within the state applies, although he has abandoned
her or they voluntarily live apart.

After careful consideration of the question submitted by
you we are of the opinion that the legal settlement of these
children is the same as that of their father. It comes within

the letter of the law as contained in subsec. (2), sec. 49.02,
Stats., above quoted. There is no provision making the legal
settlement of the mother the legal settlement of children in
her custody, which custody was granted to her by a divorce
proceeding. We are constrained to hold that the legal set
tlement of the father is also the legal settlement of the chil
dren, and that the township in which he lives is liable for
the support and the proper proceedings to collect it as pre
scribed by statute are applicable.
JEM
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Minors — Adoption — Notice of hearing on adoption of
illegitimate child need not be published.

December 21, 1932.

Board op Control.

You state that sec. 322.03, Stats., provides for the ap
pointment of a time and place for the hearing of a petition
for adoption and you inquire whether, in case of the adoption
of an illegitimate child, there is any requirement under the
laws of Wisconsin that this notice of hearing issued by the
court shall be a published notice.

Said sec. 322.03 provides that the court shall mail notice
of the date of hearing to the person or agency making the
investigation provided for in sec. 322.02, Stats. I have been
unable to find any provisions of the statute which require
the notice to be published. Your question is, therefore, an
swered in the negative.
JEM

Indigent, Insane, etc. — Opinion in XV Op. Atty. Gen.
187 is superseded by amendment to sec. 51.10 as enacted bj'^
sec. 3, ch. 357, Laws 1927.

Status of voluntary patient in state insane asylum, if in
digent, must be determined by county judge as provided in
said law.

December 21, 1932.

Board of Control.

Attention Statistical Department.

You have referred us to an official opinion reported in XV
Op. Atty. Gen. 187, with reference to section 51.10 of the
statutes. You state that since the opinion was given the law
has been amended, and you inquire if said opinion would be
the same under the present law. In said opinion it was held
that an indigent insane person may be committed to the
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state hospital for the insane only upon judicial determina
tion of such person's sanity and upon proper commitment, so
as to bind the local municipalities for their maintenance at
such institutions.

This law was amended by ch. 357, laws of 1927, sec. 3. The
following was inserted in the law, together with other minor
changes.

"If indigent, the superintendent of the institution shall
forward a certified copy of the application to the county
judge of the county from which such patient was admitted
who shall investigate the matter of legal residence and in
digence of such patient and make a legal finding as to the
liability of the county or the person or persons chargeable
with his support, such findings are to be filed with the super
intendent of the institution in the same manner as in regu
lar commitments."

Under said amended statute, as above quoted, it appears
that a regular procedure is provided for, so as to bind the
local municipalities for the cost of the maintenance of in-
digents in such institutions. This, of course, is controlling,
and the former ruling of this department is no longer in
force or applicable.
JEM
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Fish and Game — Arrest — Public Officers — Sheriff —
Conservation warden has authority under sec. 29.05, subsec.
(1), Stats., to arrest, with or without warrant, sheriff de
tected in actual violation of ch. 29, Stats., or whom such
conservation warden has reasonable cause to believe guilty
of violating any of provisions of ch. 29.

December 21, 1932.

Conservation Commission.

Attention Matt Patterson, Deputy Director.

You request the opinion of this department upon the fol
lowing statement of facts:

"Question has arisen in the conservation department as
to whether a conservation warden acting in the capacity of
a state officer has authority to arrest a sheriff of any county
found committing a violation of the fish and game laws.

"It is our understanding that under the law, no county
officer has authority to make such arrest excepting the
coroner * *

It is the opinion of this department that a conservation
warden has authority under the provisions of sec. 29.05,
Stats., to arrest a sheriff of any county found committing a
violation of the fish and game laws of this state. Sec. 29.05,
subsec. (1), as follows:

"The state conservation commission and its deputies are
hereby authorized to execute and serve all warrants and
processes issued by any justice of the peace or police magis
trate or by any court having jurisdiction under any law re
lating to wild animals, in the same manner as any constable
may serve and execute such process; and to arrest, with or
without a warrant, any person detected in the actual viola
tion, or whom such officer has reasonable cause to believe
guilty of the violation of any of the provisions of this chap
ter, and to take such person before any court in the county
where the offense was committed and make proper com
plaint."

Sec. 59.84 (3) provides that the coroner shall

"Serve and execute process of every kind and perform all
other duties of the sheriff when the sheriff is a party to the
action and whenever the clerk of the circuit court addresses
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the original or other process in any action to him as provid
ed in subsection (12) of section 59.39, execute the same in
like manner as the sheriff might do in other cases; * *

Art. IV, sec. 15, Wis. Const., provides:

"Members of the legislature shall in all cases, except trea
son, felony and breach of the peace, be privileged from ar
rest; * *

It would seem that the legislature intended that the con
servation commission and its deputies should have power
under sec. 29.05 (1) to arrest sheriffs when it provided that
such deputies should have power "to arrest, with or without
a warrant, any person detected in the actual violation, or
whom such officer has reasonable cause to believe guilty of
the violation of any of the provisions of this chapter
:|s :f( :je "

While there might seem to be an apparent conflict between
the provisions of sec. 29.05 (1) and sec. 59.84 (3) it is the
opinion of this department that, in so far as there is any
conflict sec. 29.05 (1), being a specific statute, must govern
over the general provisions of sec. 59.34.
Under art. IV, sec. 15, Const., members of the legislature

are privileged from arrest and are not subject to any civil
process during the session of the legislature. However, the
courts have held that this is a mere personal privilege which
may be waived by not claiming such privilege at the time.
Thus in State ex rel. Isenring v. Polacheck, (1898) 101 Wis.
427, 77 N. W. 708, it was held that the arrest of a legislator
while constitutionally exempt is not a nullity, since his ex
emption is a personal privilege merely, enabling him to be
discharged on pleading it.

It would seem that upon a careful consideration of the
statutes a conservation warden has authority to arrest a
sheriff of a county when such sheriff is detected in the actual
violation of ch. 29 or when the conservation warden has
reasonable cause to believe the sheriff guilty of the violation
of any of the provisions of ch. 29 of the statutes.
HHN
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Public Health — Beauty Parlors — Persons who give
facials in connection with sale of cream are practicing cos
metic art, within contemplation of our statute, for compen
sation even though they do not directly charge from pur
chaser fee for demonstration.

December 21, 1932.

G. Arthur Johnson,
District Attorney,

Ashland, Wisconsin.

You state that complaint has been made by some of the
beauty parlor operators in your city in regard to an outside
group of women who are doing business in your city. This
group goes from town to town, and in each town goes from
house to house, offering to give free facials to ladies in the
various residences as a demonstration of their cream, sup
posedly with the idea of demonstrating what the cream will
do, and thereby inducing the prospective buyer to purchase
it. This facial is given merely to demonstrate the cream and
is given free, but the whole thing resolves into a situation
where the woman is induced to make the purchase because
the free facial and the cream in addition cost her less than a

facial would at the local beauty parlors. The orders for
cream are taken and delivered by mail, c. o. d. None of these
women have a license to practice cosmetic art as provided in
ch. 159 of the statutes. You state that you have inquired at
the various beauty parlors and have been informed that the
regular charge for a facial is $1.50, while the price of a jar of
the cream, which these parties sell, amounts to about the
same with the free facial thrown in.

In an official opinion rendered by this department to the
board of health, in XX Op. Atty. Gen. 588, it was held that
demonstrators for dealers in beauty parlor equipment and
supplies practice cosmetic art if they demonstrate upon sub
jects and teach cosmetic art when they demonstrate equip
ment in actual use, and it was held that the provision in the
statute which prohibits the operators of cosmetics from
practicing for compensation means for purpose of gain in a
business way, as well as for compensation by salary or fee,
either from the subject or from any other source. I ouote
the following from said opinion:



1102 Opinions of the Attorney General

"The answer to these questions depends very largely upon
the meaning of the term 'for compensation.' The narrowest
construction of this term would be for payment direct from
the subject to the operator. A broader construction would
include payment by salary or other manner of the operator
by a person other than the subject, and not on behalf of the
subject. I am of the opinion, however, that both of these
interpretations are narrower than the law contemplates. In
view of the purpose of the statute as a public health meas
ure, I am of the opinion that whenever the operator oper
ates in a business way, even though the compensation be
somewhat indirect, and even though compensation does not
necessarily follow each separate operation, he is, neverthe
less, practicing the art 'for compensation' within the mean
ing of the law. 'Compensation' is a generic term and It
seems to me is used in this statute in a sense broad enough
to include the financial returns that are the object of all bus
iness operations. And, of course, the failure actually to re
ceive the compensation either by reason of a failure of some
third party to meet a contract obligation or by reason of the
unprofitableness of the business venture cannot change the
situation; 'for compensation' must mean for the purpose of
gain."

While it is true that these women may not always receive
compensation, and will never receive compensation unless
they succeed in selling their cream, we believe that the rul
ing by this department should be adhered to as giving the
correct interpretation of the statute, unless the courts
should decide otherwise. We have not overlooked the fact

that this is a part of a criminal statute and requires a strict
construction, but since it is also a part of a health regulation,
the construction should not be so strict as to frustrate the

purpose of the law. We therefore hold that the statute is
violated by this practice.
JEM
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Fish and Game — Deer — It is unlawful for one duly li
censed and who has tag for deer to shoot more than one
buck deer during open season. Anyone who attaches his
tag to second deer shot by one person violates statute which
prohibits having in possession illegal deer.

December 21,1932.

Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

You state that several complaints have come to you this
fall that two, three or even more people with licenses and
tags lawfully issued to them go hunting and when one hunt
er bags a deer he continues with the rest and in some cases
shoots two or three deer and a tag is placed on this deer
which was issued to another member of the group. You state
that you have ruled that this is unlawful, as the hunter who
has killed his deer is supposed to place his tag upon the deer
and from then on he is not in possession of a tag while
hunting unless you can say that he was constructively in
possession of one on his deer at home. You desire a ruling
on this question from this office and in case we hold this
practice is unlawful you inquire whether it is a violation of
the law for a person to place his tag on a second deer when
he did not kill it.

Sec. 29.09, Stats., provides that no person shall hunt un
less he has a hunting license and contains this provision:

*  * No licensee shall transfer his license or deer

tag to or permit the use thereof by any other person, nor
shall any person while hunting, trapping or fishing use or
carry any license, or guide's badge, issued to another."

Sec. 29.10 provides:

"Resident hunting licenses and deer tags shall be issued
subject to the provisions of section 29.09, by the county
clerks of the several counties upon blanks supplied to them
by the state conservation commission, to residents of each
county duly applying therefor who have resided in this state
for at least one year next preceding the application. The
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fee for each pch license is one dollar. Such license does not
grant the privilege of hunting deer unless the licensee is in
possess of a deer tag which shall be issued to him by the
county clerk on application and the payment of an additional
fee of one dollar. The commission may cause such tags to
be issued through agents, but no commission to be allowed
for the sale of such tags."

Under the statutes of this state no one is authorized under
a hunting license for deer, to have in his possession more
than one buck deer one year or more old. That is the limit.
Hunting after a person has shot one buck deer is in viola
tion of law. If he shoots another one, such second deer is
illegally shot and no one then has a right to put his tag upon
such deer.

On the question whether it is a violation of the law for the
person who places his tag on the second deer when he did
not kill it, will say that if said deer was legally shot by one
possessing a license and tag, there is no provision in the law
which prohibits him from giving it to one who is also li
censed and has a tag and who puts such tag on the deer. If,
however, the deer has been illegally shot by one who had
already previously shot one buck deer, the deer is an illegal
deer and the one who has it in his possession, although un
der his tag and license, is violating the statute.
JEM
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Education—Vocational Education — Board of Voca
tional Education — Where there is contest as to right to
office of superintendent of schools in city, one actually exer
cising functions of office under claim of right is de facto
officer and entitled to serve as member of school board of

vocational education under provisions of sec. 41.15, subsec.
(2), Stats.

December 27,1932.

George P. Hambrecht, Director,
Board of Vocational Education.

You state that in a certain city a superintendent of
schools has been dismissed and that the high school princi
pal has been designated by the board Of education as the
acting superintendent of schools. The superintendent who
was dismissed claims that he was not lawfully dismissed
and that he is, in fact, entitled to the office, and has brought,
or proposes to bring, an action to establish his claim to the
office.

You inquire whether, under these circumstances, the act
ing superintendent or the superintendent who was dismissed
should act as a member of the local board of vocational edu

cation.

By sec. 41.15, subsec. (2), Stats., it is provided that the
city superintendent of schools, or the principal of the high
school if there be no city superintendent, or the president or
director of the local school board in case there be neither of

the above mentioned officers, shall be a member of the local
board of vocational education.

The principal of the high school who has been designated
as acting superintendent of schools is, in the opinion of this
department, a de facto officer and entitled to membership
on the local board of vocational education by virtue of his
position, so long as he exercises the functions of the super
intendent' of schools, and his acts done in that capacity
would be valid, even though it should be later determined by
the courts that the former superintendent of schools was
lawfully entitled to the office.
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The statute contemplates that the person actually in
charge of the schools as superintendent should be ex offido
a member of the local board of vocational education. Any

other interpretation would lead to confusion.
JWR

Public Officers — Register of Deeds — Public Records —
Seals —Trade Regulations — Conditional Sales Contracts —
In recording instruments which bear seals it is sufficient for
register of deeds to indicate that document is sealed by in
serting in proper place word "Seal."
Statement of satisfaction of conditional sales contract

need not be acknowledged in order to be entitled to filing.

December 27, 1932.

Clarence E. Rinehard,

District Attorney,
Chippewa Falls, Wisconsin.

You inquire as follows:

"1. In recording instruments which bear notary seals, cor
porate seals and the like shall he [the register of deeds] in
dicate the fact of the existence of such seal, and if so, is it
sufficient to describe the seal as 'corporate seal,' 'notary
seal,' etc. or shall he make as near as possible an exact copy
of the imprint of the seal ?
"2. Must statements of satisfaction of conditional sales

contracts be acknowledged in order to be entitled to filing?"

No statute has been found which specifically deals with
the question of how a corporate or notarial seal on a docu
ment is to be reproduced in making a certified copy of such
document.

It has been the uniform practice of the secretary of state
to merely indicate on the copy in the approximate place
where the seal is located that the document was sealed by
writing thereon the word "seal."
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It is also our understanding that that practice is in com
mon usage in other offices where the making of certified
copies is a routine matter.

It is the opinion of this department that that practice
satisfies the statutory requirements in regard to instru
ments.

With respect to your second inquiry, it should be noted
that by the specific provisions of sec. 122.06, Stats., it is not
necessary that a conditional sales contract be acknowledged
in order to make the same subject to filing. No good reason
is perceived why a satisfaction of such a conditional sales
contract should be required to be acknowledged as a condi
tion precedent to filing.
The language of sec. 122.12, Stats., however, does provide

that upon demand a statement that the condition in the
contract has been performed shall be executed, acknowledged
and delivered to the demander. The statute goes on to pro

vide that upon presentation of such statement of satisfac
tion, the register of deeds shall file the same, etc.
The language of this statute makes it clear that when

such a contract is satisfied, the buyer may insist upon a sat
isfaction which is acknowledged.

If, however, he is willing to accept an unacknowledged
statement of satisfaction, and offers the same for filing, the
statute does not in terms forbid the acceptance of the same
and filing by the register of deeds.

It is the opinion of this department that the register of
deeds may accept for filing statements of satisfaction of
conditional sales contracts which have not been ac
knowledged.
SB
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- Constitutional Law — Mortgages, Deeds, etc. —= Mora-
toria — Under police power, which is as broad as need of
public welfare, legislature may constitutionally provide for
moratorium or adjustment of principal and interest of
mortgage indebtedness on farms and homes, legislative
standards to be applied to individual case by courts or by
administrative officials, with provision for court review.

December 29, 1932.

Joseph Beck,

Commissioner of Agriculture.

You ask that the memorandum which, at your request, I
presented to the state council of agriculture, upon legislative
power to delay foreclosure or extend redemption of mort
gages on farms and homes or to adjust the amount of prin
cipal or interest on the mortgage debt, be given you in the
form of an official opinion of the attorney general.
The following is the memorandum, with some slight re

vision and with insertion of citations:

"Upon the question of moratorium or adjustment of mort
gages on farms and homes, principal or interest, the law
yer's first blush, almost instinctive reaction, is that the legis
lature cannot change the terms of private contracts nor take
private property for private use.
"If he turns to the cases he is at once confronted with the

Wisconsin decisions and the United States supreme court
decisions that extension of the period of redemption is not
a mere matter of remedy, but an impairment of contract.
Barnitz v. Beverly, 163 U. S. 118; Oatman v. Bond, 15 Wis.
22; State ex rel. Knox. v. Hundhausen, 24 Wis. 196. Unless
he is making a study of the question he is more than likely
to stop at this point, for these cases, confirming as they do
his offhand judgment, seem to be squarely in point and
conclusive.

"If he searches further, however, he finds the post-war
rent decisions in the courts of New York and the,supreme
court of the United States wherein it was held that tenants
might be permitted to continue in occupancy after expira
tion of the lease term against the will of the landlord, and
by the payment of such rental as should be allowed reason
able by a court or administrative board. Block v. Hirsch,
256 U. S. 135; Marcus Brown Co. v. Feldman, 256 U. S. 170;
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Levy Leasing Co., Inc. v. Siegel, 258 U. S. 242; Chashleton
Corp. V. Sinclair, 264 U. S. 543; Peck v. Fink, 2 F. (2d) 912
(cert, denied 266 U. S. 631, 45 S. Ct. 197); People v. La--
Fetra, 230 N. Y. 429, 130 N. E. 601; Guttag v. Shatzkin,
130 N.E. 929. These cases went on the principle that the
police power is as broad as the requirements of the public
welfare, and that in unusual emergency situations, such as
existed in housing after the war, things may come within
the scope of the police power that in ordinary times are not
affected with a sufficient public interest. It is a principle of
the police power, of course, that private property may be
taken in its exercise without compensation being made to
the owner.

"A further search discloses another line of cases, such as
the taking of private property for the private use of an
other, without the consent of the owner, such as the mining
tramway and the irrigation cases of the west. Clark v.
Nash, 198 U. S. 361 ,* Strickley v. Highland Bay Gold Mill
ing Co., 200 U. S. 527. See also Manigavlt v. Springs, 199
U. S. 473, 481. These cases go upon the principle that while
private property may not be taken except for a public use,
under proper circumstances a private use becomes a public
use within the meaning of this provision of the constitution.
"And the searcher will find also the decision of the su

preme court of the United States upholding the Oklahoma
bank guarantee law and justifying the taking of the prop
erty of the solvent bank to build up a fund to pay the depos
itors of an insolvent bank, by reason of the public interest
attaching in the purely commercial or economic elements.
Noble State Bank v. Hwskell, 219 U. S. 104.
"And in the Wisconsin decisions, he will find the zoning

law case in which the Wisconsin court propounded the prin
ciples that the state may, under the police power, take
private property without compensation, and that economic
conditions alone may give rise to a constitutional exercise of
the police power. State ex rel. Carter v. Harper, 182 Wis.
148; and the Watertown Milk Co-operative case, in which
the Wisconsin court held that the property right of freedom
of contract could be impaired in a constitutional exercise of
the police power for the economic betterment of agriculture.
Watertown, etc. Co-op. Assn. v. Van Camp Packing Co., 199
Wis. 379, 225 N. W. 209. See also Carnation Milk Co. v.
Emery, 178 Wis. 147.
"These cases confirm in the mind of the liberal lawyer,

and in its application to moratorium of mortgages, that un
der the state and federal constitutions the power of the
government is as broad as the demands of the public wel-
ware and that any legislation reasonably necessary to pre
serve the public welfare in any situation that may arise will



1110 Opinions of the Attorney General

eventually be sustained by the highest judicial authority of
the land. This must be so if any system of government is to
be able to perpetuate itself.
"The immediate problem of mortgage moratorium or ad

justment at the present time is twofold:
"First, to so draft the legislation that it will give the max-

mum of relief without going beyond what is reasonably nec
essary and without affecting some private interest in a man
ner that is not reasonably necessary to the public welfare as
a whole.

"Second, to devise means of administration that will apply
public welfare needs to the individual case and be at once
effective and practical without too large expense to either
the public or the parties.
"This legislation should not be attempted without the best

thought, not only upon the legal phase, but upon the eco
nomic effect upon all parties affected, including the mort
gagors and the mortgagees, particularly those financial in
stitutions, such as banks, building and loan associations, and
insurance companies, whose stability rests upon the stability
of their investments and investment incomes and whose in
stability will affect great numbers of the public and whose
general insolvency could, therefore, become a national calam
ity, approaching in its consequences the present national
calamity of unemployment and the economic collapse of ag
riculture. In this connection it must be recognized, of course,
that a good deal of the effect upon financial institutions of
the agricultural depression is already here and that a sys
tematic and wise handling of the problem may afford a mea
sure of relief to mortgagee as well as to mortgagor.
"Whether legislation shall provide merely for delay of

principal and a portion of the interest, or such delay with an
adjustment of present interest rates, or in proper cases a
present adjustment also of the debt or the holding open of
such adjustment of the principal pending further economic
developments, are prime questions that must be considered
This legislation should have the best thought of the best
minds, representing all of the affected interests and the pub
lic generally. It must not be hastily or loosely drawn or it
may merely add to the country's economic distress.
"It is a problem, however, which can be constitutionally

and, I believe, effectively solved by legislative enactment"

FMW
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Public Health — Optometry — Board of optometry can
not by "rule" add to or change meaning of "unprofessional
conduct."

Advertisement of prices of frames in such manner as to
deceive public into belief that price is for complete optical
service is "unprofessional conduct."

December 29, 1932.

Board op Examiners in Optometry,
Berlin, Wisconsin.

You call attention to the provisions of subsec. (4), sec.
153.06, Stats., which defines "unprofessional conduct"; and
you cite instances of advertising in which "Complete optical
service" is advertised in conjunction with the price of
frames in such manner that it is likely to, and does, you say,
mislead the public into believing that the price quoted in
cludes complete service.
You ask whether or not your board may rule that an ad

vertisement carrying the price of a frame be restricted from
making reference to optical work.
Ch. 153, Stats., deals with the licensing of optometrists

to practice, and with the qualifications required in order to
be licensed, and with revocation of license. The chapter con
tains no authority for the board of examiners in optometry
to establish rules of professional conduct. The board is given
power to revoke the license of one guilty of unprofessional
conduct, but the statute defines unprofessional conduct. The
board, in the performance of its duties as to revocation, must
interpret this definition just as it would have to interpi jt
the term "unprofessional conduct" if it were used without
definition. The board's interpretation may be contained in
a "rule" if the board desires thus to apprise optometrists of
it. But the "rule" can make no change in the statute, nor
gain any force by reason of its adoption by the board.'if it
is a correct interpretation it will be affirmed by the courts;
if it is an incorrect interpretation, it will be disaffirmed by
the courts.

If your board made the "rule" and later attempted to re
voke a license for doing the thing prohibited, its power to
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revoke would arise, not by reason of the rule, but from the
fact that the thing done violated the statute; and the same
facts, the same conduct, must be the basis for the revoca
tion, whether or not the "rule" is made.
Whether or not the thing complained of is cause for revo

cation of license, you have not asked, but I suggest that
these advertisements, as you describe their tendency and
effect, are "unprofessional conduct," because their use is
"conduct of a character likely to deceive the public." It
might be argued with some force, however, that the specific
limitations on advertising exclude the application to adver
tising of this phrase. I am not in accord with this argument,
especially as the statute says that "unprofessional conduct
shall include" the enumerated acts, but I think additional
legislation to meet this attempted evasion of the spirit
of the law would make its enforcement more simple and
certain.

FMW

Education — County Superintendent of Schools — It is
mandatory duty of county superintendent to grant certifi
cate to graduate of course for teachers for rural schools in
normal school located in his county; upon such superintend
ent's refusal state superintendent has power to grant certi
ficate.

December 29, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

You submit the following statement of facts:

"A graduate of one of the teacher training courses for
teachers in rural schools maintained in one of our state
normal schools taught for a year or two after graduation
from said school in a county in which the school is not lo
cated. He then returned to the county in which it was lo-
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cated and obtained a contract to teach. The county super
intendent refused to give him a certificate, as provided under
section 39.16.
"He then appealed from her decision to me, under section

39.27. I held a brief hearing in the office, at which both sides
were represented, and decided that under section 39.16, the
county superintendent was obligated to give him a certifi
cate, provided there were not some exceptional reasons and,
therefore, I issued the certificate, as provided in section
39.27."

Your question is as to the legality of the action taken.

You do not so state, but it is assumed from your letter
that the teacher in question had been granted a certificate
upon the basis of his certificate of graduation by the super
intendent of the county in which he taught for a year or
two. Sec. 39.16, Stats., relates to the initial grant of a certi
ficate. When such a certificate had been granted and the
teacher desires to teach in another county, sec. 39.18, Stats.,
provides the procedure for securing a certificate in such
county. The "papers upon which the certificate was issued"
would in that case comprise the certificate of graduation, and
since under sec. 39.16 the certificate of graduation by law
warranted the initial grant, it was the mandatory duty ot
the county superintendent of the second county to grant the
certificate as applied for. That such duty is mandatory is
evidenced by the fact that the word "may" was originally
used (ch. 601, Laws 1919) and later changed to "shall" (ch.
425, Laws 1927).

Subsec. (2), sec. 39.17, permits acceptance of the grades
obtained in the schools mentioned in 39.16 (and renamed in
sec. 39.17) at any time within five years after graduation.
This seems to answer conclusively the question of whether
or not the certificate of graduation must be presented
promptly after graduation in order to entitle to a certificate
under sec. 39.16.

Sec. 39.27 provides:

"Any applicant refused a teacher's certificate by the
county superintendent may have a re-examination by the
state superintendent."

This on its face looks as though the appeal is only in exam
ination cases, and some explanation of why it applies in all
cases should be set out.
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The entire scheme of eh. 601, Laws 1919, which enacted
sec. 39.27 as well as many other sections relating to the sub
ject of teachers' certificates, evidently was based on certifi
cates issued on examination. For instance, sec. 89.03 (7)
makes it the duty of the county superintendent to hold pub
lic examinations for certificates; sec. 39.05 provides for the
grades of certificate, each certificate showing the studies "in
which the holder has been examined"; sec. 39.06, sec. 39.07,
and sec. 39.08 specify the subjects in which the applicant
shall be examined; sec. 39.15 provides that if a person desire
to teach, he shall procure a certificate from the examining
officer; and all through these statutes, reference is made to
examination papers, examinations, etc. Thus, sec. 39.27 is
in harmony with the rest of the act in mentioning re-exami
nation. Sec. 39.16, providing for the issue of a certificate on
presentation of a certificate of graduation, is in the nature of
an exception to the general requirement that the applicant
be examined. However, it is equally clear that the act intend
ed an appellate power to rest in the state superintendent.
Sec. 39.09 provides for appeal to him from an order revoking
a certificate; and sec. 39.27 provides for appeal from a refusal
to grant one. The legislature, having thus provided for ap
peal, obviously did not deem it necessary to specifically cover
the situation of an appeal from a refusal to' grant in the
case of an exception from the examination.

Moreover, while sec. 39.16 is in the nature of an exception,
it might plausibly be said that it provides a method of meet
ing the examination. The certificate of graduation must be
presented to the examining official, and he consults it and
issues his certificate in accordance with its showing. It
would not be illogical to say that one who presented such, a
certificate of graduation had been examined. In such view,
the language of sec. 39.27 as to re-examination aptly applies.
FMW
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Taxation—Tax Sales — Under sec. 74.67, Stats., tax cer
tificate holder may pay subsequent taxes upon land after
or before delinquency, and acquire thereby further lien.
Under sec. 75.01, subsec. (1), subsequent taxes paid by

tax certificate holder, after or before delinquency, must be
repaid by owner with ten per cent interest as condition of
redemption.

December 29, 1932.

John A. Meleski,

District Attorney,

Stevens Point, Wisconsin.

You ask if the holder of a tax certificate may pay taxes
subsequently levied upon the land and require their repay
ment, with ten per cent interest, as a condition of redemp
tion, under sec. 75.01, subsec. (1), Stats., which reads as
follows:

"The owner or occupant of any land sold for taxes or other
person may, at any time within three years from the date
of the certificate of sale, redeem the same or any part there
of or interest therein by paying to the county treasurer of
the county where such land was sold, for the use of the pur
chaser, his heirs or assigns, the amount for which such land
was sold, and all subsequent charges thereon authorized by
law, or such portion thereof as the part or interest redeemed
shall amount to with interest on the amount of purchase
money at the rate of ten per cent per annum from the date
of such certificate, and all other taxes and charges thereon
imposed subsequent to such sale and paid by such purchaser
or his assigns prior to such redemption, ivith interest
thereon at the rate of ten per cent per annum, vouchers
or other evidence of the payment of ivhich shall have been
deposited with the county clerk or produced to such person
seeking to redeem; * *

You call attention to XII Op. Atty. Gen. 190, where opin
ion was given that the tax certificate holder cannot secure
an addition lien, either by payment of subsequent delinquent
taxes before sale or by redemption after sale; that he is not
a lien holder under sec. 74.67, Stats., which reads as follows:

"Whenever any person having any lien upon any real
estate, obtained pursuant to law, shall have paid any taxes
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on such real estate or shall have redeemed such real estate,
when the same shall have been sold for taxes, he shall have
a further lien upon such real estate as against the person
under whose title he claims such first lien and all other per
sons then claiming under him for the amount of money so
paid, with interest at the rate of ten per cent per annum, and
against all other persons claiming title to such real estate
under such person accruing subsequently to the time of re
cording the notice hereinafter specified."

Opinion was given further that the only means the holder
of the tax certificate has of protecting, during the period of
redemption, his potential title from junior and therefore
paramount tax title and securing lien for the payment of
such subsequent taxes as a condition of redemption, is by
purchase of the certificate or certificates upon subsequent
salp. That is, each tax certificate must stand by itself and
it is an absolute essential that the purchaser of the first
certificate buy the next two also. The opinion makes no ref
erence to sec. 75.01 (1), above quoted, and is nothing more
than catagorical answer, without reason given.
You call attention, also, to XIX Op. Atty. Gen. 100, where

opinion was given that sec. 75.01 (1) plainly and unambigu
ously authorizes the tax certificate holder to pay subsequent
delinquent taxes and makes repayment thereof, with inter
est at ten per cent, a condition of redemption. The question
whether the statute extends to payment by the certificate
holder of taxes not delinquent is specifically not answered,
but the opinion indicates a belief that it does not, because
sec. 74.02 gives the owner a right to pay his taxes prior to
the delinquency date and sec. 74.03 prescribes the penalty if
he fails to do so, and because to permit the tax certificate
holder to pay before delinquency would "penalize" the owner
with ten per cent interest and that this "seems a harsh and
unjust provision of the law and one which might justly be
questioned as not within the intent of the legislature in the
enactment of section 75.01 (1), Stats." (P. 102.)

Neither of these opinions goes into the history of the
legislation.

Sees. 102 and 108, ch. 15, Rev. Stats. 1849 (see sec. 75.01
(1), Stats. 1931), read as follows:



Opinions op the Attorney General 1117

"Sec. 102. The owner or occupant of any land sold for
taxes, or any other person, may at any time within three
years from the date of the certificate of sale, redeem the
same or any part thereof, or interest therein, by paying to
the clerk of the board of supervisors of the county where
such land was sold, for the use of the purchaser, his heirs
or assigns, the amount for which such land was sold, and
all subsequent charges thereon authorized by the provisions
of this chapter, or such proportion thereof as the part or
interest redeemed shall amount to, with interest on the
amount of purchase money at the rate of twenty-five per
cent per annum from the date of such certificate; * *

"Sec. 103. The person wishing to redeem any lands sold
for taxes, in addition to the amount to be paid by him, as
specified in the preceding section, shall, before the same
shall be redeemed, pay all other taxes and charges on the
land, or the part thereof, or interest therein, sought to be
redeemed, imposed subsequent to such sale, and paid by
such purchaser or his assigns, prior to redemption, with
interest thereon at twelve per cent per annum: Provided
vouchers or other evidence of the payment of such last
named taxes and charges, shall have been deposited with the
clerk of the board of supervisors of the county where such
land is situated, or produced to such owner or other person
seeking to redeem."

Sec. 110, ch. 15, Rev. Stats. 1849 (see sec. 75.22, Stats.
1931),read:

*  * if after any certificate shall have been granted
upon the sale of the same as aforesaid, the clerk of the board
of supervisors shall discover that for any error or irregu
larity the lands so sold ought not to be conveyed, he shall
not convey the same, and the county treasurer shall on de
mand, refund the amount paid therefor on such sale, and all
subsequent taxes and charges paid thereon by the purchaser
or his assigns, out of the county treasury, with interest on
the whole amount at the rate of seven per cent per annum."

Sec. 116, ch. 15, Rev. Stats. 1849 (see sec. 74.67, Stats.
1931), read:

"Any person who has a lien, by mortgage or otherwise,
upon any lands on which the taxes have not been paid, may
pay such taxes, and the interest and charges thereon, and
the receipt of the person authorized to receive such tax,
shall constitute an additional lien on such land, to the
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amount therein specified, and the interest thereon; and the
amount so paid and interest thereon shall be collectible
with, as part of, and in the same manner as the amount se
cured by the original lien."

Sec. 55, ch. 15, Rev. Stats. 1849, read:

"Every town treasurer, upon receiving the tax list and
warrant, shall proceed to collect the taxes therein mentioned,
and for that purpose shall call at least once on the person
taxedj or at the place of his usual residence, if in the town,
and shall demand payment of the taxes charged to him on
such list."

Ch. 105, Laws 1850 (see sec. 74.02, Stats. 1931), read:

"* * * the Town Treasurer of each town, on the re
ceipt of the assessment roll for the current year, with the
tax list annexed, shall forthwith post up notices in three or
more public places in such town, that the taxes assessed and
levied in such town are placed in his hands for collection,
and that the taxes charged therein are subject to payment
at his office, at any time prior to the twenty-fifth day of De
cember in such year."

Sec. 83, ch. 15, Rev. Stats. 1849 (see sec. 74.03, Stats.
1931), read:

"Any person may discharge the taxes on any parcel of
land returned as aforesaid, or on any part thereof, or un
divided share therein, by paying the same with interest at
twelve per cent from the first day of January previous, and
lawful charges, to the county treasurer, at any time before
they are sold for taxes, and shall be entitled to a receipt
therefor, as specific as if the taxes had been paid to the
town treasurer."

Under these statutes, a tax deed was issued immediately
upon tax sale. Hence "interest and charges" as used in sec.
116, ch. 15, Rev. Stats. 1849, the forerunner of sec. 74.67,
Stats., meant the statutory penalty and charges on delin
quency, the reference being to taxes that "have not been
paid." Under these 1849 statutes, after tax deed issued, title
was made perfect by suit to foreclose, and the original own
er, in such suit, might make answer that he had deposited
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the redemption money, namely, "the sum for which the per-
eel * * * was sold, together with interest thereon, at

the rate of twenty-five per cent per annum from the date of
such deed, and also all such sums as shall have been paid by
the plaintiif, for subsequent taxes on such parcel or parcels,
with interest thereon from the date of payment." This is
the forerunner of sec. 75.01, Stats.
By ch. 22, Laws 1859, it was provided that tax certificates

be issued, and that there be a three-year redemption period
before the issue of a tax deed. In this chapter, sec. 18, we
find the words "all subsequent charges thereon" and, sec. 19,
the words "and all other taxes and charges on the land
*  * * imposed subsequent to such sale." This form of the
original enactment seems to make it clear that the phrase,
"all subsequent charges thereon," as it now appears in sec.
75.01 (1), refers to the sale upon which the tax certificate
in question was issued, and that the phrase, "all other taxes
and charges," as it now appears in sec. 75.01 (1), refers to
taxes and charges upon the land itself.
In the light of this history and the present form of these

two sections, 74.67 and 75.01 (1), do either or both of them
give to the tax certificate holder who pays subsequent taxes
prior to delinquency a lien therefor which must be paid, with
ten per cent interest, as a condition of redemption ?

If the tax certificate holder has an interest sufficient to

permit him to redeem, it would seem that he has an interest
sufficient to permit him to pay taxes before delinquency,
thereby saving penalty and costs. He is under no obligation
to pay subsequent taxes. Smith v. Lewis, 20 Wis. 350, 356;
Patterson v. Cappon, 129 Wis. 439, 443. But very little in
terest is necessary to authorize redemption. In Carr v.
Washburn, 56 Wis. 303, the cestui of a moral obligation was
held to have sufficient interest. In Menasha W. W. Co. v.
Taylor, 150 Wis. 611, 616, the court expressed doubt whether
a prospective purchaser had sufficient interest to authorize
his redemption from a tax sale, but by its very doubt, the
court indicated the slight interest necessary. In Hoffmann
V. Peterson, 123 Wis. 632, 635, the court said:

"* * * Hence we have no doubt that the words *or
others' in sec. 1165, are to be given such construction as will
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enable those whose rights would be directly prejudiced by
the absolutism of the tax title to redeem therefrom, though
they be neither owners nor occupants."

A tax certificate holder's rights certainly would be di
rectly prejudiced by a subsequent tax deei for it would
entirely wipe out his interest. If he may redeem, why may
he not pay the taxes prior to sale, and if he may pay them
prior to sale, why may he not pay them prior to delinquency,
and in either case have a further lien therefor under sec.

74.67? In Sanhorn Co. v. Alston, (Mich.) 117 N. W. 625,
the court said:

*  * The owners of the land in dispute not only paid
no taxes, but after the notice was served upon them under
the statute notifying them that a sale of the lands had been
lawfully made, and that Alston had title thereto, and that
they were entitled to a reconveyance upon payment of the
sums specified in the notice, still paid no attention to the
payment of their taxes or exhibited any desire to protect
their interests. They made no attempt to pay either the de
fendant Alston in accordance with the notice, or subsequent
taxes. They were paid by Alston. It was necessary that
they should be paid to protect his title the validity of which
is not questioned. * * * Whether we call the title ab
solute or conditional, he has a title which it is his right to
protect by payment of subsequent taxes, and, when the or
iginal owner demands a reconveyance from him, he ought in
justice and equity to be compelled to pay those taxes which
the purchaser has been compelled to pay, or otherwise lose
his title or lien. * * *"

In Kessey v. Connell, (Iowa) 27 N. W. 365, it was held
that where the purchaser bought on tax sale, and immedi
ately paid other taxes due for the year subsequent to the
year of the taxes on which he bought, the owner must pay
such subsequent taxes with interest in order to redeem.
Larson v. Sexton, (S. Dak.) 176 N. W. 33, and Butler v.
Libe, (Neb.) 116 N. W. 663, deal with the situation, but do
not pass directly upon the question of the lien of a tax certi
ficate holder who pays subsequent taxes prior to delin
quency.

Upon reason and upon such authority as exists, I am of
the opinion that a tax certificate holder has such a lien that
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he may, under sec. 74.67, pay subsequent taxes, after or be
fore delinquency, and acquire thereby a further lien.
I am further of the opinion that, under sec. 75.01 (1), the

owner is required, as a condition of redemption, to pay to the
holder of the tax certificate all subsequent taxes on the land
paid by such holder, after or before delinquency. As we have
seen, under the former system, where tax deed was issued
immediately and title perfected by foreclosure in which the
owner might plead in bar payment of the redemption
amount, such redemption amount was expressly required to
include subsequent taxes on the land paid by the tax sale
purchaser, and when this system was changed so as to issue
to the tax sale purchaser merely a certificate and defer the
issuance of deed during a three-year redemption period, the
redemption amount again was expressly required to include
subsequent taxes on the land paid by the tax sale purchaser.
In subsequent remodeling of the section, the modifying
phrase, "on the land," was dropped. This left the phrase,
however, redundant and without obvious meaning unless it
be interpreted to continue to mean what is meant by express
language in the original enactment.
The Minnesota law, reading similarly to the Wisconsin

law, provides that the person redeeming shall be obliged to
include in the redemption amount "any subsequent delin
quent taxes" which the tax purchaser may have paid. State
ex rel. v. Peltier, (Minn.) 90 N. W. 375. If the Wisconsin
legislature intended that taxes be delinquent before payment
of them by the tax certificate holder should require them to
be included in the redemption amount, it would have been a
simple matter to make the provision specific, as did the Min
nesota legislature. The absence of this express limitation in
the Wisconsin law negatives an intent that the subsequent
taxes must be delinquent in order that they may be added
to the redemption amount.
The only reasons given, XIX Op. Atty. Gen. 100, for ques

tioning the plain language, are the right of the owner to pay
such taxes and the assumed harshness as to him. But the
tax certificate holder having the right to protect his inter
est, why should he be obliged to protect it at the greater
cost necessary after delinquency? And what injustice is
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done the owner? If the tax be not paid until delinquency,
the penalty is at the rate of ten per cent per annum, while
if the tax is paid by the tax certificate holder, his lawful rate
of interest is ten per cent. The owner having suffered his
land to go delinquent and to tax sale, and the public revenue
necessity having been met by another, the policy of the law
would seem to be to enable this other to protect his interest.
If the delinquent owner intends subsequently to redeem and
desires to void the payment of the comparatively high rate
of interest, it is up to him to be diligent in the payment of
subsequent taxes. Inasmuch as such payment by him would
result, in case he does not redeem, in the tax certificate
holder's receiving tax deed without the necessity of paying
such intervening taxes, it would seem that the certificate
holder would not be in haste to pay the taxes before the own
er paid them, but would rather wait and pay them only
when it became necessary, to avoid penalty and high interest
increasing unnecessarily the amount of his investment. It
would seem that he would take his chances upon getting the
property without the payment of the intervening taxes at
all, rather than being eager to invest further money because
of the ten per cent interest rate, even if he hoped for sub
sequent redemption, for the less the amount required for
redemption the more likelihood of redemption.
These speculations are, of course, more or less beside the

question, for I feel that the statute, especially in view of its
history, is sufficiently specific to definitely control.
FMW
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Courts — Quo Wwrranto — Injunction — Insurance —
Fact that doing business of insurance without state author
ity is crime does not prevent interference of equity where
other grounds of equity jurisdiction, such as present inter
ference with valuable public rights, exist.

Right to do business of insurance is franchise for un
authorized exercise of which, by either corporation or indi
vidual, action in nature of quo warranto will lie, resulting in
judgment of ouster, for violation of which party may be
punished in contempt.

Existence of this legal remedy is inadequate to prevent
irreparable injury to public rights, which would result from
doing of widespread business of insurance, pending determi
nation of quo warranto action.
Because of this inadequacy of legal remedy to presently

secure public rights, equity will take jurisdiction and, having
taken jurisdiction, will proceed to final determination of all
questions necessary, including that of ultimate right, and
will issue appropriate injunction.

December 29,1932.

Harry J. Mortensen,
Commissioner of Insurance.

You inquire what proceedings, if any, besides criminal
prosecution, are available to determine whether an individu
al is engaged in the business of insurance contrary to sec,
209.11, Stats., and to prevent violation of that statute.

Sec. 348.488, Stats., provides a fine of not more than
$5,000 upon the unauthorized insurer and makes the em
ployee of such insurer a felon with appropriate punishment.
The statutes contain no express provision gi'anting the
power of injunction against engaging in the business of in
surance contrary to law.

It is a general rule that equity does not restrain crimes.
But equity may interpose to restrain acts amounting to
crimes if grounds for equitable jurisdiction exist aside from
the criminal feature of the act complained of. For a full dis
cussion of these rules and digest of cases, see note, 40 A. L.
R. 1145. It would appear that by the great weight of
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authority a state may invoke equity to enjoin a violation of
its laws, even though the violation is a crime, where it also
seriously affects public rights.
But if the state has adequate legal remedy in civil pro

ceedings to protect the public rights involved, then upon a
common principle of equity jurisprudence, injunction will
not lie. A franchise is "a privilege to do anjrthing, not a
matter of common right but referable either directly or in
directly to sovereignty as the grantor" Calumet Service Co.
V. Chilton, 148 Wis. 334, 350. See also Frost v. Corp. Comm.
of Okla., 278 U. S. 515, 73 L. ed. 483, and New State Ice Co.
V. Liebmann, 285 U. S. 262, 76 L. ed. 747. License to do the
business of insurance is a franchise (26 C. J. 1012, note 74),
and under the Wisconsin statutes no one may do the busi
ness of insurance without such franchise. The Wisconsin
statutes, ch. 294, provide the remedy of quo warranto,
which, though formerly of a criminal nature, is now a civil
action commenced by writ in the nature of quo warranto.
This action will lie against either a corporation or an indi
vidual. State ex ret. v. Portage City Water Co., 107 Wis. 441.
Quo warranto is a legal action carrying no relief pendente

lite and resulting in a judgment of right to the franchise or
of ouster. Continuance of exercise of the franchise after
judgment of ouster in quo warranto may be punished as
a contempt. Wis. Stats, sees. 256.03 (3) and 295.01 (3).
People V. Mortensen, 224 111. App. 221.

If in the particular case the remedy of quo warranto is
adequate to protect the rights of the public, equity proceed
ings for injunction will not be entertained. If the situation
is such that there will be irreparable injury to public rights,
then equity will enjoin. The cases are not in full accord
upon the question of injunction against acts where quo
warranto will lie. See 32 C. J. 66; Gildermeister v. Lindsay,
212 Mich. 299; Harvey v. Kirton, 182 Iowa 973, 164 N. W.
880; Commonwealth v. Banks, 9 Pa. Dist. 436; State v.
Road Co., 116 N. W. App. 175, 92 S. W. 153; Staples v. State
of Texas Civil App., 244 S. W. 1068. It seems to me, how
ever, that the question must be decided, not by any rule of
thumb, but by the universal rule that equity will interfere
where the legal remedy is not adequate. In Harley v. Lin-
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demann, 129 Wis. 514, 522, it was held that equity will not
enjoin where mandamus is available and affords a "safe,
speedy, and efficient remedy It was held in New State Ice
Co, V. Liebmann, 285 U. S. 262, 76 L. ed. 747, 751, that "a
court of equity will afford protection against one who seeks
to carry on the same business without obtaining from the
commission a license or permit to do so."
In Ekern v. McGovern, 154 Wis. 157, it was held that,

while equity will not lie to determine the right to an office, if
the matter comes into court upon a recognized ground of
equity jurisdiction and a determination of the ultimate right
is necessary to a decision of the case, equity will proceed to
the determination of such right and the issuance of such in
junction as the whole case shall require.

It must be obvious that in the case of an unauthorized
individual doing a widespread business of insurance much
irreparable injury to public rights will be effected, pending
final determination of an action in quo warranto. If this
premise is correct, then ground for equitable interference
exists and equity will intervene to enjoin such invasion of
public rights, and having so intervened upon that ground,
and a determination of the ultimate right being necessary to
a determination of the case, equity will proceed to determine
the ultimate right and to grant injunction accordingly.
I am of the opinion, therefore, that proceedings by injunc

tion will lie in a proper case to enjoin the unauthorized doing
of the business of insurance, although a more conservative
action and one more certain in all cases to be sustained by
the courts is the regular legal action in the nature of quo
warranto.

I have not discussed the remedies of private parties, but
refer upon that to the Frost and Ice Company cases in
United States supreme court, supra.
FMW
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Criminal Law — Inquests — Coroners* Juries — Inquest
commenced with statutory six jurors cannot be completed
except by full number. Inquest cannot be held without view
of body by jury.

December 29, 1932.

Fred Risser,
District Attorney,

Madison, Wisconsin.

You write:

"From time to time the question has arisen in this county
as to what steps the coroner should take when one or more
jurors chosen in a coroner's jury are unable because of
sickness, death or absence from the state to attend upon the
inquest.
"Should the coroner proceed with a five man jury when

there is only one such absence or may he proceed to fill the
vacancy by having a sixth man appointed?"

While, under the present statutes, the verdict of a coro
ner's jury has no binding effect, but the inquest merely as
sists and the.verdict advises the district attorney, yet the
statute requires a coroner's jury to consist of six qualified
persons summoned in the manner set forth. The statute
makes no provision for the waiver of the specified number
and, inasmuch as the proceedings may seriously affect ac
cused persons, I do not believe it is permissible to construe
the statute as other than mandatory. Not entirely in point,
but to some extent analogous, is the opinion of the court in
State V. Smith, 184 Wis. 664, against the right of waiver by
the accused of a twelve man jury in the absence of specific
statutory authority therefor.

If, by reason of unavoidable causes the jury which com
menced the inquest cannot continue, it should be discharged,
the fees of jurors, coroner, witnesses, and other legitimate
expenses incurred, being paid of course. It will then have to
be determined whether the inquest should be commenced
de novo with the summoning of a new jury. This determi
nation will be guided by the same considerations that guided
the original determination, subject to any change by reason
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of the progress of the inquest until the jury was disabled
and the passage of time.
A requisite of an inquest is view of the body by the jury

and, if this cannot be had, it would be useless to impanel a
new jury, for no inquest could be held and no verdict could
be rendered.

FMW

Public Health — Cancer — Under sec. 140.05, subsec. (1),
Stats., state board of health has authority to make cancer
reportable disease.

December 30, 1932.

Board op Health.

Attention Dr. C. A. Harper, State Health Officer.

You submit for the consideration of this department the
following statement of facts, with a request for an opinion
thereon:

"Cancer in its various forms is of serious concern to the
public as well as to the medical profession. There has been
much research and many studies made concerning ways and
means of combating this dreaded malady. In order to ascer
tain more thoroughly the incidence of cancer the State Medi
cal Society is anxious to have cancer made a reportable dis
ease, these reports to be made directly to the state board of
health and such reports to be kept confidential by the board.
The board is to make a study of the various types of cancer
reported, the duration of the malady, the age groups most
affected, and such other information that may throw some
light upon the general prevalence and incidence of cancer.
"Cancer is not classified as a communicable disease and is

remotely communicable, if at all. Therefore the question
arises whether the state board of health by rules and regula
tions may designate cancer as a reportable disease. Section
143.01 designates certain diseases to be classified as com
municable and also authorizes the board to determine certain
other diseases not named in the statute as communicable
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diseases and make rules and regulations for the prevention
and control of such diseases. The board cannot classify can
cer as a communicable disease along lines that other com
municable diseases are usually classified.
"Does the general authority granted to the state board

of health, therefore, permit the board to classify cancer,
and legally so, as a reportable disease or will it be necessary
to obtain legislative enactment in order to make cancer a re-
portable disease?"

It is the opinion of this department that the state board of
health probably has authority, under the provisions of sec.
140.05 of the Wisconsin statutes, to make cancer a report-
able disease. Section 140.05 provides in part:

"(1) The state board of health shall have general super
vision throughout the state of the health and life of citizens,
and shall study especially the vital statistics of the state and
endeavor to put the same to profitable use. It shall rnake
sanitary investigations into the causes of disease, especially
epidemics, the causes of mortality, and the effect on health
of localities, employments, conditions, habits and circum
stances, and make sanitary inspections and surveys in all
parts of the state. It may, upon due notice, enter upon and
inspect private property. It shall have power to execute
what is reasonable and necessary for the prevention and
suppression of disease. * *

The above quoted section of the statutes confers broad
powers upon the state board of health. In view of the pur
pose of the proposed requirement that cancer be reported to
aid in suppressing this disease, we are of the opinion that
the state board of health probably has authority under its
broad general powers to make cancer a reportable disease.
We suggest, however, that to settle any doubt as to the
board's powers in the premises, express legislative authority
be obtained therefor at the next legislative session.
HHN
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School Districts — Board of Education — Taxation —
School Taxes — Constitutional district schools are in cities

provided by city. Board of education is merely arm of city
government, city agency same as board of public works. It
has no separate entity and all city powers as to schools that
are not vested directly by statute in some other body or offi
cial are necessarily vested in council. Statutes, however,
seem to vest management of city school affairs in board of
education, except that of determining and making tax levy
for school purposes.

Requirement of sec. 74.15, subsec. (2), Stats., that city
treasurer "set aside" school taxes means merely that he

shall reserve amount of such taxes for school purposes, not
that he shall physically segregate them.

December 30, 1932.

John Callahan, State Superintendent,
Department of Public Instruction.

You submit a letter from Superintendent Bardwell, Madi
son, together with copy of an opinion of the city attorney.
You direct attention to the questions raised by Mr. Bard
well, and ask opinion oh the subjects mentioned.
Mr. Bardwell's questions, in brief, are:
(1) Whether the city board of education is comparable

to a department created by city ordinance and subordinate
to the city council.
(2) Whether the board has no entity and can act only as

the agent of the city of Madison, the latter being the cor
porate entity.
(3) What is meant by "set aside" as used in the statute,

with reference to school funds.

(4) The effect of the implication in the city attorney's
opinion that all power not specifically given to the board
is vested in the common council.

The third question also raises one as to whether the board
may have custody of the school funds or whether the city
treasurer may retain custody.
In State ex rel. Van Straten v. Milquet, 180 Wis. 109,113,

it was stated that a school district is a quasi-public corpora-
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tion, and as such "has only the powers given to it by statute
and such implied powers as are necessary to execute the
powers expressly given to it."
The case very strictly interprets the powers of the school

district, to the extent that a contract for the transportaion
of children to a private school was held beyond the authority
of the district board, the statute providing only for trans
portation to a public school.
In State v. City of Racine, 236 N. W. 553, 554, 555, the

court said:

"* * * Section 3 of article 10 of the Constitution
makes it the duty of the Legislature to ̂ provide by law for
the establishment of district schools.' It will be noticed that
nothing was said about school districts. However, the estab
lishment of district schools in rural communities necessarily
requires the formation of school districts. School districts
are not required if other subdivisions of government may
provide district schools. While cities and villages are ap
propriate entities for administration of educational affairs,
until recently no consistent policy has been adopted with
reference to the administration of educational affairs
in cities. Special city charters specified various forms
and methods for the administration of educational affairs.
*  * * However, the general charter law vested in the
common council, not only the duty of levying the school tax
but of determining the amount that should be so levied.
*  * * rpj^ig a step in the interests of uniformity. It

also promoted economy and simplicity by utilizing an exist
ing municipality as a medium for the administration of edu
cational affairs. * * *

Hilf

"The legislative purpose to put the fiscal affairs of the city
under the control and management of the city council in all
respects seems undoubted. The board of education may
manage and supervise the schools, but it has no power to
impose a school tax. That power is left with the city council
which, in imposing the tax, may take into consideration the
general financial condition of the city and its other municipal
necessities.

«:jc He si:

"Many other provisions of the statutes might be cited to
indicate that the board of education is merely an arm of the
city government rather than the officers of an independent
municipal entity. * * * All of these provisions and
others might be cited to indicate the legislative purpose that
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school affairs shall constitute a municipal function in cities,
and that the hoard of education is merely a city agency the
same as the board of public works. * * *" (Italics
ours.)

In the same case, it is also said, p. 555:

*  * The board of education is not a body corporate.
It is not specifically authorized to sue or be sued. It admiur
isters only such funds as may be placed at its disposal by the
city council for the maintenance of schools and the repair
and construction of school buildings. No public funds are
available to it for the payment of the expense of this litiga
tion. Its contracts are city contracts. * * * ^
such standing or power as is accorded to town school dis
tricts * * (Italics ours.)

This complete discussion of the functions, powers and
duties of the city school board leaves but little doubt as to its
status, and hardly any need to summarize what the court
has said. Perhaps but one other feature need be touched
upon, and that is the effect of the "home rule amendment"

of the constitution. That point was discussed in State ex
rel. Harbach v. Mayor, etc., 189 Wis. 84, in which case the
court held that educational matters are not "local affairs" of

cities and villages, but are of state-wide interest. Thus,
while the city is, according to the Racine case, the local unit
for the management of school affairs, the home rule amend
ment does not take from the legislature the right and duty
under the constitution to provide for the establishment and
maintenance of schools. All city powers and duties as to
schools that are not vested directly by statute in some other
body or official would necessarily vest in the council. It is

doubtful, however, if any residuary council power is left
after the provision of sec. 40.52, subsec. (1), Stats.:

"The school affairs of each city referred to in section 40.50
shall be managed by a board of education."

and of sec. 40.53 (1):

"The school board shall have the power and be charged
with the duties of common school district boards as far as
the same are not otherwise provided for or limited by
statute."
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The power of the council is, therefore, (sec. 40.55) to deter
mine the amount to be levied for schools and to make the

levy.

The foregoing answers, I believe, all questions raised ex
cept as to what is meant by "set aside," and as to the custo
dy of school funds.

Sec. 74.15 (2) reads:

"Out of the taxes collected the treasurer shall first pay the
state tax to the county treasurer, and shall then set aside all
sums of money levied for school taxes, then moneys levied
for the payment of judgments, then all sums raised as spe
cial taxes in the order in which they are levied, then taxes
for the payment of principal and interest on the public debt,
then taxes for bridge purposes, then for fire purposes, then
for streets and other public improvements, and lastly county
taxes. Delinquent returns shall be made to the county treas
urer in all respects as required by the statutes, and there
after such proceedings shall be had with reference to the de
linquent taxes so returned as are provided for in case of de
linquent returns from towns."

The expression "set aside" is not obscure. Words in a
statute have their common and usual meaning, unless that
is contrary to the manifest intent. Sec. 370.01 (1), Stats.
Webster's Dictionary, under the word "set," illustrates—
"To set aside—To set apart; reserve; as, to set aside part of
one's income." The declaration of a dividend by a corpora
tion, ipso facto, without anything further, "sets aside" the
dividend. McLaren v. Crescent Planing Mill Co., 117 Mo.
App. 40, 93 S. W. 819, 822. The "setting apart" of a debtor's
exempt property is accomplished by a mere identification of
it, without physical segregation. In re Traumell, 5 Fed. (2d)
326, 328.

If I "set aside" money to pay my taxes, or to apply on the
purchase of my home, or to pay insurance premiums, or any
other specific purpose, that does not necessarily imply a
segregation of the funds. On the contrary, it ordinarily
means merely that the money is reserved for the particular
purpose. I think this very plain and common meaning ap
plies in the case of city school funds. The expression merely
means that the city shall not appropriate or use the money
for any other municipal purpose than for the schools. I can
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read into the expression no legislative mandate that the
money be physically segregated from other city money. To
so hold would be to require the same thing to be done as to
all the other purposes enumerated in sec. 74.15 (2) and for
which taxes are raised. Long practice is to the contrary.
State ex rel. Board of Education v. Eisenhut, 238 N. W.

414, was an action to mandamus the city treasurer to deposit
school moneys in a depository designated by the board of
education. On the authority of Board of Education v. Ra
cine, 238 N. W. 413, the court held that the board of educa
tion had no title to the funds and no right to the custody
thereof, and refused the writ. I am of the opinion that the
city treasurer is to "set aside" the school tax money on his
books, and to reserve the amount of the school taxes intact
for school purposes, but that he is not required to make a
physical segregation of the funds.
FMW

Counties — Prisons — Jails — In absence of statutory

liability therefor, municipality is not liable for board fur
nished to prisoners confined in county jail for offense against
city ordinance.

December 30,1932.

A. J. Connors,

District Attorney,
Barren, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

"The city of Cumberland committed certain prisoners to
the county jail for violation of its city ordinances, and when
the sheriff billed them for board of these prisoners, they re
fused to pay. Section 62.26 (6) (b) gives the city the right
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to commit persons for offenses against city ordinances to the
county jail of the county in which the action was tried.
There seems to be no authority to charge this board back
against a city, although elsewhere in the statutes there is
authority to charge back such board against villages.
"In Volume XV Op. Atty. Gen. at page 17, that opinion

seems to agree with earlier opinions that the city is not li
able in the absence of some statutory imposition of liability.
Is your department still of the opinion that the county must
bear this expense when they receive no benefit from fines im
posed for violations of city ordinances, and may the sheriff
refuse to receive prisoners if the cities are unwilling to pay,
unless the cities agree before the prisoner is received that
his board will be paid?"

It is the opinion of this department that, in the absence
of statutory liability therefor, a city is not liable for the
board of prisoners confined to the county jail for violation
of city ordinances. We have carefully examined the statutes
and are unable to find any authority for charging a muni
cipality with liability for board furnished to prisoners con
fined in the county jail for violation of city ordinances, and
we are, therefore, of the opinion that the county is liable
therefor. See XV Op. Atty. Gen. 17.
HHN
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Commerce — Interstate Commerce — Public Health —

Beauty Parlors — Cosmetic Art — Medical Practice Act —
Whether or not taking of orders for cosmetic preparation for
out-of-state concern is interstate commerce, transaction is
subject to police power of state in regulation of practice of
cosmetic art and practice of medicine in state.

Canvassers selling on commission who demonstrate cos
metics by actual application are engaged in practice of cos
metic art.

Persons not authorized to practice cosmetic art who, in
soliciting orders for cosmetics, prepare or assist in prepara
tion of statement of unhealthy conditions of skin and scalp
are engaged in diagnosing and thereby violate medical prac
tice act.

December 30, 1932.

Dr. C. a. Harper, State Health Officer,

Board of Health.

You refer to the opinion in XX Op. Atty. Gen. 583 con
cerning the application of the law pertaining to cosmetic
art, and submit statement of facts with reference to a par
ticular case, as follows:
Mrs. S., a district manager, Milwaukee, representing an

out-of-state concern, in the sale of cosmetics, employs girls
in various sections of the state. She sends to the girls order
blanks. The girls canvass their communities and in connec
tion with their sales talk they demonstrate to prospective
purchasers by making one facial application. The girls are
compensated by a percentage of the sale price of the cos
metics which they are successful in selling. Orders are sent
in and the cosmetics delivered by mail.

In connection with a sale, the girl fills out a questionnaire
relating to the customer, and the order goes through the
hands of a medical man and a laboratory technician, who
prescribe a particular brand of cream or other cosmetic for
the particular customer, depending upon the answers to the
questions.
You ask:

1. Is this an interstate transaction?
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2. Is one application of a facial cream made by such solici
tor who receives no tip and no direct compensation from the
prospective purchaser and in cases where no sale is made,
and no commission earned, practicing the cosmetic art?

3. If this is an interstate transaction and the solicitors

merely order takers, does this entire transaction become an
interstate transaction so as to be exempt from the require
ment of a local license in Wisconsin?

4. Does this in any way come under the provisions of the
medical practice act?

Your first and third questions are, in fact, but one ques
tion, and I will answer them as such.

It is fundamental that a state law cannot impose a burden
on interstate commerce. It is also true that the doing of acts
incidental to an interstate transaction is part of interstate
commerce. For instance, the demonstration of a slicing ma
chine was held to be part of the transaction, and therefore
interstate commerce, in Amer. S. M. Co. v. Jaivorski, 179
Wis. 634.

The taking of an order, to be forwarded to the seller out
side the state, the goods to be shipped direct to the buyer,
constitutes interstate commerce. Loverin & Browne Co. v.
Travis, 135 Wis. 322.
It is probable that the sale of cosmetics in the manner you

outline constitutes interstate commerce, and that the dem
onstration is but a part of the transaction.
However, while a state law may not place a burden upon

interstate commerce, the state is not barred from enacting
a reasonable police regulation which may incidentally affect
interstate commerce.

In Morrill v. State. 38 Wis. 428, 439, it was said:

"We cannot concede for a moment that by ratifying the
federal constitution the states ever intended to surrender to
the federal government their control of matters so purely
internal and municipal as the prohibiting or licensing of the
sale of liquor, the keeping of dogs, the business of hawkers
and peddlers, and the like; * * * On the other hand,
the authority of the state legislatures to enact laws of the
character above indicated has been often asserted in the
federal as well as in the state courts."
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In that case, the subject of the litigation was a hawker's
license, and the United States supreme court (Morrill v.
State, 93 U. S. 680, 23 L. ed. 1009) held that the license was
invalid because it constituted a tax upon interstate com
merce; and this view of the matter was recognized in Van
Buren v. Downing, 41 Wis. 122. The reasons for holding
it a tax do not enter into our problem. It is sufficient to say

that what the court said in the Morrill case, as above quoted,
is still true of the exercise of the police power rather than
the taxing power.
In Wadhams Oil Co. v. Tracy, 141 Wis. 150, 157-158, it

was said:

"That the dangers in general, sought to be guarded
against by such laws as the one in question, justify exercise
of sovereign police authority, needs no discussion. Laws on
the subject exist in nearly, if not, every state in the Union
and have uniformly been sustained or treated as constitu
tional as a matter of course. * *
"It seems quite obvious that the subject of the act is

within the field of police power and the general features sat
isfy the constitutional requirement of reasonableness.
4: 4: 4:>>

Here we have a statement of the rule, namely, the exercise
of police power by the state is constitutional, if it be reason
able. The act under discussion was one relating to inspection
of petroleum products.
In Savage v. Jones, 225 U. S. 501, 56 L. ed. 1183, it was

held that a state act which required inspection and analysis
and disclosure of the ingredients of foodstuffs was a proper
exercise of the police power of the state and not unconstitu
tional as interfering with interstate commerce.
I think no authorities further than the last two cases need

be cited on which to say that, whether or not the sale of

cosmetics in the manner you describe is interstate com

merce, and whether or not the demonstration is a part of
such act of commerce, the provision of the Wisconsin cos
metic law is that reasonable exercise of the police power of
a state which is constitutional even though it does affect, in
some degree, interstate commerce. In other words, we need
not concern ourselves with whether or not the transactions

described be interstate commerce.
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As to your second question: Sec. 159.15 provides:

"Any person who shall practice cosmetic art either as a
manager, operator, apprentice, itinerant cosmetician or man
icurist, without license, or any person who shall employ a
manager, operator, manicurist or apprentice, without a li
cense, aid or abet any person in violating the law * * *
or shall violate the law or any of the sanitary rules for the
regulation of the practice of cosmetic art, shall be fined
^  99

Sec. 159.01 contains definitions as follows:

"(1) 'Cosmetic art' is * * * the use of cosmetic
preparations * *

"(2) 'Cosmetician' is any person who, for compensation,
practices cosmetic art * *

"(6) 'Itinerant cosmetician' is any person who practices
cosmetic art outside of a beauty parlor, either in going from
house to house or from place to place at regular or irregular
intervals."

The application of the cosmetic in demonstration is "the
use of cosmetic preparations" and if it is done "for com

pensation," the person doing it is a cosmetician.
In the opinion, XX Op. Atty. Gen. 583, it was stated, pp.

584-585:

"* * * 'Compensation' is a generic term and it seems
to me is used in this statute in a sense broad enough to in
clude the financial returns that are the object of all business
operations, and, of course, the failure actually to receive the
compensation either by reason of a failure of some third
party to meet a contract obligation or by reason of the un
profitableness of the business venture cannot change the sit
uation; 'for compensation' must mean for the purpose of
gain."

I am of the opinion that the girls described are practicing
the cosmetic art for compensation and hence should be li
censed.

Your fourth question inquires whether the girls described
violate the medical practice act. If there is overlapping in
the definitions of "treating the sick" in ch. 147 and of the
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"cosmetic art" in ch. 159, the definition in the basic science
law must prevail, not only because that law was passed sub
sequently, being ch. 284, Laws 1925, while the cosmetic art
law was ch. 68, Laws 1925, but also because the exceptions in
the basic science law of dentists, optometrists, and nurses
make clear the legislative intent to include all others who
treat the sick in any degree. The practice of medicine, as
used in the medical practice act proper, has several times
been interpreted by the attorney general as meaning the
same as "treating the sick" in the basic science law.

The questionnaire which is obtained by the solicitors or
saleswomen involved contains blanks for answers to the fol

lowing questions, among others: general health, condition of
skin—dry or oily, skin irritation, pimples or irritated spots,
oily or dry hair, dandruff and falling hair, and contains a
chart upon which are to be indicated blemishes, wrinkles,
acne, sagginess, etc., and also a space for remarks. The
statement that these questionnaires are examined at the
home office of the company by a physician and laboratory
technician indicates that prescriptions are made. I under
stand that it is now represented that the statement that a
physician entered into the picture was in error, but this does
not change the situation, if, in fact, there is diagnosis
and/or prescription. Quite obviously this is a violation of
the medical practice act, and the only question remaining is
whether the girls participate in the illegal practice. I do not
see how these questionnaires could be filled out without diag
nosis or attempted diagnosis by the girls. Even if the cus
tomer should be requested to fill in the answers herself it
would seem to me that almost inevitably questions would be
asked of the solicitor and answered by her amounting to
diagnosis or attempted diagnosis.
A man who travels with a band or other means of getting

a crowd together, and who in speeches, advertisements and
pamphlets describes symptoms of disease and prescribes ten
different remedies as capable of curing all of such diseases,
is practicing medicine. People v. Blue Mountain Joe, 129
111. 870\
The selling of patent medicines by one who does not pre

tend to diagnose a disease is not practicing; but if he ex-
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amines patients, diagnoses their diseases, and then sells his
own proprietory remedies, he is practicing medicine, not
withstanding his ostensible and apparent motive is the sale
of the medicines. State v. Van Doran, 109 N. C. 864, 871,
14 S. E. 32, 34.
In this case, the court said:

^ vendor of patent medicines who does not

pretend to diagnose disease and determine which of his rem
edies is proper in a particular case, is not a violator of this
statute; but that avocation cannot be used to shelter one
who is practicing medicine and holding himself out as a
physician, and who varies his prescriptions to meet symp
toms discovered on his own examination."

In State v. Kendig, (Iowa) 110 N. W. 463, 465, an instruc
tion was given that if he sold patent medicines other than
his own and only engaged in advertising and selling them,
he would not require a license to practice medicine, and was
not guilty of a charge of practicing without a license. In dis
cussing the instruction, the upper court pointed out that a
complaint as to the instruction on the ground that it except
ed the right to sell his own medicine was without foundation
because the evidence did not show that he was selling either
patent medicine made by others or by himself.. The court
adds:

*  * Moreover, defendant was not merely selling
certain preparations, but he was visiting the sick and pre
scribing them for his patients."

Practicing under the direction and charge of a licensed
physician is no defense. Gobin v. State, (Okla.) 131 P. 546,
44 L. R. A. (N. S.) 1089; State v. Cornelius, (Iowa) 204 N.
W. 222; State v. Paul, (Neb.) 76 N. W. 861.
I am of the opinion, therefore, subject of course to the cor

rectness of my assumptions of fact, that these solicitors or
saleswomen are violating the medical practice act.
FMW
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Criminal Law — Neglect of Duty — Indigent, Insane, etc.
— Public Officers — Poor relief officials are criminally liable
for wilful failure to care for needy persons as required by
law and are liable in damages to any person damaged by
neglect to provide care of needy persons required by law;
unreasonable exercise of judgment in finding of fact and
extent of need is neglect.
Poor relief officials cannot be held civilly or criminally

when funds necessary to performance of their duties are
not available.

December 30, 1932.

Industrial Commission.

You inquire what are the criminal and civil liabilities of
poor relief officials in the administration of poor relief.
I am of the opinion that such officials are both criminally

and civilly liable within the limitations indicated by the fol
lowing authorities:

"At common law a failure or neglect of an officer to per
form a ministerial duty imposed upon him by law renders
him guilty of a misdemeanor; and it would seem that, not
withstanding the provisions of a statute which have been
disobeyed are, as respects the public, merely directory, the
neglect of the officer to observe them may be a misde
meanor." 46 G. J. 1049.
"A refusal to perform a public duty is equivalent to a will

ful omission." 46 C. J. 1049.

In Commonwealth v. Coyle, 160 Pa. 36, 24 L. R. A. 552,
554, it is said:

"We think the contention of the defendants that the com
mon law does not hold them criminally liable for a willful
neglect or refusal to discharge their duties as directors [of
the poor] is unsound. In 19 American & English Encyclo
pedia of Law, p. 504, the rule on this subject is stated thus;
'The neglect or failure of a public officer to perform any duty
which by law he is required to perform is an indictable of
fense, even though no damage was caused by the default,
and a mistake as to his powers, or with relation to the facts
of the case, is no protection.' In Russell on Crimes (vol. 1,
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p. 80), it is said that: 'It is an indictable offense, in the na
ture of a misdemeanor, to refuse or neglect to provide suf
ficient food or other necessaries for any infant of tender
years, unable to provide for and take care of himself * * *
whom the party is obliged by duty or contract, to provide
for, so as thereby to injure its health.' In Archbold's Crimi
nal Pleading & Practice (vol. 2, p. 1355), it is said that: 'An
overseer of the poor is indictable for misfeasance in office,
as if he relieved the poor where there is no necessity for it
*  * * or if he misuse the poor, as by keeping and lodg
ing several poor persons in a filthy or unwholesome room,
with the windows not in a sufficient state of repair to pro
tect them against the severity of the weather * » * *
and for mogt breaches of their duty, overseers may be pun
ished by indictment or information.' * :j: *
contend, their conduct is not condemned, in terms, by any of
our statutes in relation to the care of the poor, it is gratify
ing to know, as we have seen, that the common law holds
them responsible for it, as a misdemeanor in office."

In Matter of Pickett, 55 How. Pr. (N. Y.) 491, it was held
that overseers of the poor were criminally liable for neglect
to perform their duty. By way of dictum, the court added
that in its opinion the overseers would be punishable for a
misdemeanor even in the absence of statute.

In State v. Williams, 84 N. C. 172, it was held that a
failure of a public officer to perform his duty is indictable,
although not when its performance is left to his discretion.
The statute was construed as leaving to the discretion of the
overseers of the poor the duty of enacting laws and regula
tions for the care of the poor.
In State v. Hatvkins, 77 N. C. 494, 495, it was held that an

overseer of the poor is a public officer "in the sense of being
liable at common law for any neglect of his duties and for
any abuse of his powers." The overseer, in this case, has
failed to provide for certain paupers.
In State v. Hoit, 23 N. H. 355, the overseer of the poor

neglected to relieve a pauper. The court held, p. 359, that
the neglect must be wilful, saying:

*  * Overseersof the poor may mistake their duty:
they may err in judgment; they may proceed illegally; for
all of which they may be liable in a civil action; but before
they can be convicted as criminals, they must be guilty of a
wrong intent."
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In Derry v. County of Rockingham, 64 N. H. 499, it was
said:

"* * * So long as he remained in Derry and needed
relief, it was the duty of the overseers to relieve him, al
though he had no settlement there * *; and for wilful
neglect of duty in this respect, they would have been liable
to indictment."

State V. West, 82 Tenn. (14 Lea.) 88, 40-41:

"* * * Every culpable neglect of duty enjoined on
such officer, either by common law or by statute, is an in
dictable offense. * * *

<<4: 4: si'

"In 1 Russ. on Cr. 136-7, it is said: 'An overseer of the
poor is indictable for a misfeasance in the execution of his
office, as if he misuse the poor * * "

In Otis V. Strafford, 10 N. H. 352, it was held, p. 355:

"The whole provision for the relief and maintenance of
the poor is thus left entirely to the official responsibility and
duty of the overseers of the poor; and for any gross neglect
of such official duty they are clearly liable. 6 Cow. 276,
*  * *; 5 Coweii 654 * *. Their liability is solely to
public process against them for neglect of public official
duty."

The rule would seem to be that the poor authorities are
liable, at common law, for a misdemeanor for wilful neglect
of their duty.

Of course, if the poor relief statute provides for punish
ment, they may be punished thereunder. People v. Meakim,
133 N. Y. 214.

Sec. 348.29, Stats., provides:

"Any person mentioned in a section 348.28 who shall
*  * * wilfully violate any provision of law authorizing
or requiring anything to be done or * * who shall re
fuse or wilfully neglect to perform any duty in his office
required by law, * * * shall be punished * * *."

Opinion was given, XVII Op. Atty. Gen. 147, that city
officials whose duty it is to properly relieve the poor may be
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prosecuted under this section if they refuse or wilfully
neglect to perform such duties.
In State ex rel. Schwenker v. District Court of Milwaukee

Countyf 240 N. W. 406, Justice Fairchild discusses sections
348.28 and 848.29 and says:

"It follows from the phraseology of the statute that, un
less evidence is offered 9f corrupt conduct, the complaint
cannot be sustained. Where an official having discretion in a
certain matter acts upon his judgment in good faith, al
though erroneously, such act is not corrupt within the mean
ing of the statute, and likewise if, in the exercise of his dis
cretion, he takes no action, although he errs, he is not guilty
of neglect as that term is used in the sections quoted. This
legislation is calculated to prevent an abuse of public justice
by preventing an officer from unlawfully taking, by color of
his office, from any man any money or thing of value that is
not due him, or more than is due him, or before it is due.
It is intended by the influence of the penalty in cases where
necessary to insure, as far as possible, righteous conduct by
any officer in his office in dealing with public affairs, and
with the public or any member thereof, and to keep such
officer from acting in any particular in the hope of private
gain or from selfish motives."

The language is apt as to sec. 848.28, but it is difficult to
understand that it properly applies to 848.29, unless the
justice has taken the word "corrupt" from some of the
earlier cases (see, for example, Fath v. Koeppel, 72 Wis.
289, 298), where the word obviously had a broader mean
ing than merely improper personal gain, and has given to it
the popular conception embodied in the word "graft." It
might well seem that the justice had 848.28 particularly in
mind when he mentions private gain and selfish motives,
and that he did not actually intend to go so far as to say that
corrupt intent in the sense of private gain and selfish mo
tives are essential for a conviction under 348.29.

In any event, however, it is to be noted that he limits the
language by saying that when an official "having discretion
in a certain matter" acts in good faith, his act is not cor
rupt. As will be noted in the discussion later herein, the dis
cretion of the poor authorities is very meager, limited to the
finding of fact, and if they err in finding so what is not so.
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they are outside of their jurisdiction. Hence it does not
seem that the decision in State v. District Court alters the

conclusion reached above.

In 48 C. J. 443, it is stated:

"A poor officer who is negligent in the performance of a
duty imposed on him by law, or is guilty of misconduct in
office, is personally liable in damages therefor. So where an
overseer of the poor wholly neglects his duty in providing
for a pauper he is liable to the pauper for the injuries
sustained."

In support of the statement. Fowler v. Allen, 5 Cowen
(N. Y.) 654, is cited, and no other authorities. In Fowler
V. Allen, there was merely a dictum to the effect that the
overseers of the poor may be held liable for official neglect
or misconduct.

In Minklaer v. Rockfeller, 6 Cowen 276, the court said,
p. 280:

"* * The proper, and for aught that I perceive, the
only course to be pursued when the overseer refuses to act
in a case like this, is, to apply to this court in behalf of the
paupers for a mandamus."

The action was one for neglect of duty, and the damages al
leged were what it cost the plaintiff to care for the paupers.
Recovery was refused, but the court said, p. 280:

*  * It appears to me, that if an action would lie at
all, it must be in the name of the paupers themselves."

In Otis V. Strafford, 10 N. H. 352, 355, the two cases above
were cited. The court said:

"The whole provision for the relief and maintenance of
the poor is thus left entirely to the official responsibility and
duty of the overseers of the poor; and for any gross neglect
of such official duty they are clearly liable."

But the court added:

*  * Their liability is solely to public process

against them for neglect of public official duty."
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State V. Hoit, 23 N. H. 355, was a criminal prosecution for
neglect to relieve a pauper. The court used this language,
p. 359:

Overseers of the poor may mistake their duty;
they may err in judgment; they may proceed illegally; for
all of which they may be liable in a civil action; but before
they can be convicted as criminals, they must be guilty of a
wrong intent." (Italics ours.)

These early cases tend toward the principle laid down by
Corpus Juris.
In Ames v. Smith, 51 Me. 602, the syllabus reads:

"The forcible removal of the wife and family * * *
to the town of their legal settlement, by the overseers of
the poor of such town, would be an unauthorized act, for
which they would be answerable in damages."

This case would not appear to add much, since the act per
formed was clearly an ultra vires act.

A poor district in furnishing relief to the poor acts in a
governmental capacity and, pursuant to a firmly-established
rule, is not liable for injury caused by the malfeasance or
nonfeasance of its officers or employees. 48 C. J. 434; Kilt
V. Board of Supervisors, (Mich.) 127 N. W. 821; Foss v.
Lansing, (Mich.) 212 N. W. 952; Gunther v. Board, (Mich.)
196 N. W. 386; Wildoner v. Luzerne County, 267 Pa. 375,
110 A. 175; Chelsea v. Washington, 48 Vt. 610; Wood v.
Boone County, 153 Iowa 92, 133 N. W. 377, 39 L. R. A. (N.
S.) 168; Sehxdtz v. Milwaukee, 49 Wis. 254 (holding that the
rule of respondeat superior does not apply where the thing
done is a governmental function); Wallace v. Menasha, 48
Wis. 79, to the same effect; Apfelbacker v. State, 160 Wis.
565, 576.

A note in 40 A. L. R. 1358, states the general rule to be
that an officer or employee of a municipality is liable for
his negligence in the discharge of a duty, even though the
municipality, by reason of the duty being a governmental
function, is not liable. Cases are cited from various juris
dictions, holding firemen, policemen, health authorities,
town clerk, mayor, engineer or surveyor, etc., liable for
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neglect. But the note also states, p. 1362, that where the
duty is discretionary or judicial, the officer is not personally
liable; "unless guilty of a gross neglect of duty," according
to one case. And a note in 24 A. L. R. 798, dealing specially
with the personal liability of health officers, sustains the rule
that where vested with discretion they are not liable, but
where merely performing a ministerial duty they are liable.
The note also holds health officers liable where they act in
excess of authority, and where they erroneously or negli
gently determine a fact upon which their authority to act
is predicated.
The rule is stated in Druecker v. Saloman, 21 Wis. 621,

629, as follows:

"But where a specific duty is assigned by law, and individ
ual rights depend upon the performance of that duty, it
seems equally clear that the individual who considers himself
injured has a right to resort to the laws of his country for a
remedy. * * * Wherever the duties of the office are
ministerial, any individual injured by the official acts of such
officer, or by acts done by him under the color of his office,
may resort to the courts for redress. Wherever the officer
acts in the exercise of a clearly and purely discretionary
authority, his determinations partake of the character of
judicial decisions. It is sometimes difficult to draw the exact
line between ministerial and discretionary or judicial
authority."

In Smith v. Gould, 61 Wis. 31, 36, the court said:

"We confess we are unable to understand upon what prin
ciple of law the defendants can be held personally responsi
ble in damages for such error in judgment or abuse of dis
cretion while performing an official duty."

In Fath v, Koeppel, 72 Wis. 289, the court held that a city
fish inspector could not be held liable for damages for im
properly condemning and destroying fish. The court said,
p. 293:

"This is a high and responsible judicial power, as it con
cerns the public health, and as it may affect the rights of
property; and the officer exercising such power is within the
protection of that principle, that a judicial officer is not
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responsible in any action for damages to anyone for any
judgment he may render, however erroneously, negligently,
ignorantly, corruptly, or maliciously he may act in render
ing it, if he acts within his jurisdiction. * * * This
principle protects all officers exercising judicial powers,
whatever they may be called. * * * It is a discretionary
authority, where the determination partakes of the char
acter of a judicial decision."

In Lowe v. Conroy, 120 Wis. 151, 160, however, the court
modified the rule laid down in the Futh case. The case of

Raymond v. Fish, 51 Conn. 80, was discussed, and the court
said:

"* * * The opinion, however, seems to go upon the
ground that such gwosi-judicial officers are under all cir
cumstances absolutely protected from liability to the owner
of the property, and are entitled to the same protection as
an officer of a judicial tribunal in the discharge of official
action within his jurisdiction. * * * Upon the authori
ties cited and the reason advanced therein the rule is:
" 'Inasmuch as the law quite universally protects private

property, * * * the judgment or discretion of a quasi-
judicial officer, though exercised honestly and in good faith,
does not protect him where, by virtue of it, he undertakes
to invade the private property rights of others, to whom no
other redress is given than an action against the officer.'
Mechem, Public Officers, sec. 642, and cases cited.
"In so far as Fath v. Koeppel, supra, is in conflict with

this conclusion, it must be deemed overruled."

Thus far, then, the rule appears to be that quasi-judicial
officers (being those who exercise a discretion) are protect
ed except where, (1) they invade property rights and (2)
the injured person has no other redress than an action
against the officer.
In Ada/ms v. Milwaukee, 144 Wis. 371, the statute per

mitted recovery in case the property destroyed as a nuisance
or as dangerous to public health was not such in fact. The
court said, p. 378:

"We do not find it necessary to decide in this case whether
the plaintiff could recover from the health commissioner or
from the city for the destruction of his milk in case he
should be able to prove that the milk was in fact clean,
healthful, and free from the bacilli of tuberculosis."
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Reichert v, Milwaukee County, 159 Wis. 25, 36, states
merely the general rule as to ministerial officers:

"Every ministerial officer in the performance of purely
ministerial acts is required, at his peril, to interpret the
statute, or the order made in pursuance thereof, imposing a
duty upon him and calling for action on his part. His deci
sion if erroneous does not exempt him from liability in an
action, but his decision if correct is sufficient to defeat an
action against him."

In Apfelbacher v. State, 160 Wis. 565, 576, the court rec
ognizes the rule of Druecker v. Salomon, by saying:

"A denial of the application of the doctrine of respondent
superior to the state when exercising a governmental func
tion does not leave a person injured remediless. He has his
cause of action against the person or persons actimlly com~
mitting the wrong. Morrison v. Fisher, post. p. 621." (Ital
ics ours.)

Morrison v. Fisher, 160 Wis. 621, held the state fair board
not liable for damages resulting from an airplane accident,
on the ground that it was performing a governmental func
tion in operating the fair, and that the furnishing of amuse
ment was within such duty. The court said, p. 630:

"The public corporation not being liable for the reasons
before stated, the members constituting it cannot be charged
with liability unless it be shown that they were guilty of
such misconduct in the discharge of their duties as would
render them liable as individuals."

The rule is again clearly stated in State ex rel. Bautz v.
Harper, 166 Wis. 303, where the court said that a building
inspector who refused a building permit was acting in a
quasi-judicial capacity. At p. 314 it was said:

"It is the general rule that officials acting in an honest
exercise of their judgment in the discharge of such duties
are not liable in damages to private persons for their mis
takes and error. Lowe v. Conroy, 120 Wis. 151, 97 N. W.
942, and cases cited. The denial to relator of a building per
mit is not an invasion of his private property righte and
hence does not bring him within the exception specified in
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the Lowe case making quasi-judicial officers responsible in
those cases of an invasion of private rights for which the
law provides no redress other than in a private action for
compensation for the loss sustained." (Italics ours.)

This decision would seem to more firmly establish the nec-
ity of the officer's invading a property right, and there being
no other redress than a damage suit, in order to hold the
quasi-judicial officer for his mistakes.
Knaus v. Rollof, 178 Wis. 579, related to a hearing and

determination by the tax commission, regarding assess
ments. It was said, p. 585:

"There can follow no legal damages from the action of
public officers in the proper exercise of their duties. If the
tax commission, acting within its jurisdiction as the law
authorizes, shall cause damage to citizens, it is not damage
for which the citizen has redress. Therefore an action will
not lie unless it appears that the public officers in some man
ner exceed their authority."' (Italics ours.)

In Meier v. Pavlus, 70 Wis. 165, plaintiff was given dam
ages in an action against the keeper of the poorhouse. The
facts were that a poor person was brought to the poorhouse
without proper order of commitment, was accepted there,
and through negligence suffered injury. The court pointed
out that the keeper might have refused to accept the person,
and might have returned him to those who brought him, but
(p. 173),

"permitted him to remain and undertook to care for him.
The material question was whether, after undertaking such
control and care of the plaintiff, he was guilty of such neg
lect as resulted in an injury to the plaintiff. Did he give him
such care and attention as a man of ordinary prudence would
have given under like circumstances? If he did not, he did
not do his duty."

The governmental function is not discussed nor decided. It
would seem that the court treated the case as one coming
under that general rule of torts that a volunteer must exer
cise ordinary care, such care as "a man of ordinary prudence
would have given under like circumstances." The court does
not so state, but apparently treated the situation as one be-
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yond the legal duty of the keeper-—a case of the keeper's
acting personally rather than as an official.

The Meier case is discussed in Wood v. Boone County, 153
Iowa 92, 183 N. W. 377, 39 L. R. A. (N. S.) 168, and it is
pointed out that the governmental function feature was not
under consideration. The Iowa court does not treat the

Meier case as being a repudiation of the general rule by the
Wisconsin court. In Wood v. Boone, it was held that where
there is no liability against the public corporation because
the duty being performed was a governmental function,
there can be no liability against the officer personally, on the
ground that it would be an anomalous thing to hold the
agent for acting within his authority and exempt the princi
pal. It should be noted, however, that the facts show the
poor official was acting within the scope of his power and in
the exercise of a discretion given to him. In other words,
the negligence charged was not his personal neglience but
the result of the law. The facts were that the law permitted
relief of the poor or the furnishing of transportation to place
of settlement. The poor official did the latter, while the pau
per was suffering from frozen feet.

While many of the cases cite Druecker v. Salomon, 21
Wis. 621, none state that any of its holding is overruled or
modified: That case dealt with "individual rights." The later
cases, as before pointed out, deal Yfith. property rights ex
clusively. The case of State ex rel. Bautz v. Harper refused
relief because there was "no invasion of his private prop
erty rights," and thus, by implication, modifies the rule of
the Druecker case. If this is sound, then the Wisconsin rule
is that quasi-judicial officers are liable for negligence only
when property rights are invaded and when there is no re
dress other than action against the officer.

No discussion can be entered into as to when property
rights are affected under the poor-law enforcement. Ob
viously, the question must be determined upon the facts of
a particular case.

We must next turn to a consideration of what discretion,
if any, is exercised by the poor authorities.
In Steele v. Dunham, 26 Wis. 393, it was held that the

duties of the board of equalization are "judicial in their na-
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ture, as opposed to mere ministerial acts" (p. 396), and that
they were immune from an action for damages when an as
sessment was increased above the true value of the property.
The court said, as to liability when the official acts are ma
licious and corrupt:

"iSf « « j gQ clear upon the question whether

they ought not to be held personally liable when they act ma
liciously and corruptly * * (p. 397).

Houston V. State, 98 Wis. 481, follows the rule mentioned
in 24 A. L. R. 798, that a health officer is liable who exceeds
his authority. In his case, his discretion, if any, was in de
termining the fact of cattle being diseased; and, having
erroneously decided the fact, the court said he was acting
outside his authority. This is analogous to the discretion, if
any, of the poor authorities, who must decide the fact of
need, and if the person is in need, the law is mandatory in
requiring relief.

Robinson v. Rohr, 73 Wis. 436, points out that there may
be governmental functions and ministerial functions in con
nection with the same duty, and sheds light on the distinc
tion between the two. It is said, p. 441:

"If, as public officers, they owe only a duty to the public
and are not liable to persons, yet, if they so act as to owe a
duty to individuals, then their negligence therein is an in
dividual wrong which may be redressed by private action."

The thing that distinguishes the quasi-judicial act is the
exercise of judgment, the exercise of discretion. It becomes
essential, therefore, to discern, if possible, what discretion
rests in the poor authorities. It is obvious that their discre
tion relates to no other matter than a determination of fact,
—^first, the fact as to whether there is need; second, the fact
as to what the needs are.

In Houston v. State, supra, the court held that an act per
formed on the basis of an erroneous determination of fact
was outside of his authority. There apparently was not
much discretion accorded to a determination of fact in that
instance.
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State ex rel. Gill v. Common Council, 9 Wis. 254, dealt
with the power of the council to determine what was "due
cause" for the removal of a teacher. The court said, p. 259:

"* * * This is a clear limitation of the power of re
moval, and if the council should remove without 'due cause,'
its action would be entirely unauthorized. But it was said
that the council had a discretion to determine what was 'due
cause.' This may be true, if nothing more was meant than
that the council had to determine for itself in acting under
this power, whether there was 'due cause' of removal, and
that in thus determining, it must exercise its best judgment
or discretion. This is undoubtedly so. * * * But this
does not by any means make their action a case of discre
tion not to be controlled. Such discretion exists only where
there is a decision on some subject which the law has given
the power to decide on, with the intent that such decision
should be final, unless changed by some direct appeal or re
view. There the officer exercising his discretion on a matter
which the law authorizes him to decide, his decision will not
be interfered with by mandamus. * * *"

The court goes on to point out that if the council decided
that a charge was "due cause" which actually was not, such
decision would not be within the limits of their discretion.

In other words, it seems that where discretion exists in find
ing a fact, it is not within the range of that discretion to find
a fact so which is not so.

State ex rel. Carpenter v. Hastings, 10 Wis. 519, held that
the bank comptroller had discretion to determine what print
ing was necessary for use of his department, but that he
could not, in exercise of such discretion, determine that
printing was necessary which was not in fact required.
In Harley v. Lindemann, 129 Wis. 514, the court recog

nized the right to mandamus the school board to recognize
the right of children to use illegally discarded textbooks, al
though the choice of textbooks was discretionary. The ille
gality ccinsisted in changing books at shorter intervals than
the statute permitted. There is no discussion of the dis
cretionary power.

In State ex rel. Pierce v. Board of Trustees, 158 Wis. 417,

483, it was said:



1154 Opinions op the Attorney General

"The purposes of the appropriation and the authority of
the trustees in the matter clearly conferred on them a dis
cretion to determine when it would be for the best interests

of the Institute to call for the moneys to pay for the cost of
this building. This discretion must of course be exercised
reasonably. It cannot be exercised in a way which is an eva
sion of a positive duty, nor in an arbitrary or capricious
manner which amounts to a refusal of exercising a reason
able discretion."

We have here recognition that, even where there is discre
tion, it must be exercised within reasonable bounds.
To the same effect is State ex rel. Koch v. Melms, 160 Wis.

274, 278, where it is said:

"It seems quite clear under this statute that the chairman
is vested with broad power to determine whether the person
attested is affiliated with the party or not. This being so, it
is equally clear that the judgment of the chairman cannot be
disturbed unless he has abused the discretion or power vest
ed in him by the statute. In other words, it must appear
that the respondent abused his discretion in attesting or
holding that the appellant was not affiliated with the Social
Democratic Party."

We again nave a question of fact, and the court indicates a
willingness to interfere when the fact is erroneously decided.
In State ex rel. Krause v. Jones, 196 Wis. 464, the discre

tion of the live stock sanitary board was held not to extend
to an interpretation of "registered" as used in a law so as to
make it mean something not intended. The board acted out
side of its jurisdiction.

It should be noted that the requirements of sec. 49.01,
Stats., for the relief of the poor, are mandatory. Meyer v.
Town of Prairie du Chien, 9 Wis. 235. True, the question of
fact as to whether or not the person requiring relief is in
need is one to be determined by the poor authority,-but that
determination is not wholly discretionary. The right to re
lief depends upon the actual fact, not upon caprice. In
Sweet Clinic v. Lewis County, 154 Wash. 416, 282 P. 832
(1929), it was said, p. 423:

"* * * Commissioners of King county had full power
and authority to determine whether S. was or was not a
King county charge, and that if it had been determined that
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he was, it would have been the duty of the board to provide
for him. The duty of the county commissioners being as
stated, we think it must be held that in the exercise of their
duty they are, to some extent at least, subject to judicial
authority."

Of course, if the finding of fact as to the need of the in
digent is pure mistake, then there does not exist the wilful
neglect of duty which is the basis for a criminal action. On
the other hand, if the finding of fact by the poor authorities
is arbitrary, wilful, and obviously wrong, and the court so
finds, then a criminal action would undoubtedly be upheld.
I am of the opinion that, in Wisconsin, the poor authori

ties may be prosecuted criminally for wilful neglect of duty
in the care of the poor.
I am of the opinion that poor relief ofhcials are liable in

damages to any person who is damaged by their neglect to
comply with the mandatory requirements of sec. 49.01, and
that an unreasonable exercise of discretion in the determin

ation of the fact and extent of needs is such neglect.
In these times, when counties and municipalities may be

without funds with which to provide the relief to the needy
required by the statute, mention should be made of the effect
of such lack of funds upon the liability of poor relief officials.
Mandamus will not lie to compel a public official to perform a
mandatory ministerial duty requiring the expenditure of
money when the money is not available. By analogy, the
official cannot be held either criminally or civilly for failing
to perform a duty requiring the expenditure of money when
the money is not available. This accords with sound princi
ples of equity and justice.
FMW
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1931 legislature from not more than one and one-tenth
mills on state assessed valuation to amount sufficient .. 120

Postage, stationery, etc.—allowances to county officers des
ignated in 59.07 (7) may be granted; manner and pay
ment is in discretion of county board and may be
changed at any time 152

Adjutant general may arrange to have conservation com
mission establish nursery at Camp Williams if such es
tablishment would contribute to maintenance, care and
improvement of such camp, provided full control is re
tained by him 155

Appropriation resolution of county board passed without
compliance with procedural rules of board is valid and
in force imless board failed to comply with some statu
tory or constitutional requirement 214

Fire department dues—actual cost of fire inspections made
by industrial commission is to be paid from undisbursed
dues accumulated under 201.59 (4); balance may be used
by fire marshal in investigation of fires under 200.19 .. 230
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Eire department dues—appropriations by 20.56 (2) and

20.57 (2) paid under 200.17 do not lapse 230
Road school—county highway commissioner is not entitled

to reimbursement for his expenses in attendance ...... 248
District attorneys' convention—district attorney is entitled

to reimbursement of his expenses in attending, if in con
nection therewith he consults and advises with attorney
general with respect to matters within scope of his
duties 249

Aviation, interim committee—balance of appropriation made
in ch. 520, L. 1929, being unexpended, has lapsed and
is no longer available 311

Refund—^money paid as fine into state treasury through reg
ular statutory channels after new trial has been granted
is paid in error under 20.06 (2) and may be refunded... 364

Forest crop lands—appropriation made by 20.07 may not be
used for supplying fire fighting equipment, for building
fire lanes or for hiring fire fighters 365

Chicago centennial of progress committee, created by ch. 8,
L. 1931, expired with its report to 1931 session of
legislature _ • 372

Joint resolution—recreation of committee by joint resolution
of special session of legislature can not authorize it to
expend money nor can such resolution authorize any
state department to expend it _ 372

Emergency board cannot make allotment to Chicago cen
tennial of progress committee, since there was no ap
propriation to that committee 372

Emergency board may allot money to state department in
connection with Wisconsin exhibit for Chicago centen
nial of progress if participation in such exhibit is with
in general powers of department and emergency exists 372

Emergency appropriation—whether such emergency exists
as to authorize allotments by emergency board to state
departments in connection with Wisconsin exhibit at
Clucago centennial of progress is primarily for consid
eration of that board 372

Street improvements—allotments under 20.49 (8) may be
spent by towns for purchasing culverts and road ma
chinery necessary to town road improvements 380

Public school fund income—distribution of proceeds of pub
lic utility tax to school districts is not related to or con
trolled by distribution to such districts of public school
fund income 404

See XIX 397
Refund—^motor vehicle hauling permit fee collected by pub

lic service commission under erroneous construction of
law may not be refunded by conunission; must be turned
in to treasury; refund may be made upon approval of
governor, secretary of state, state treasurer and attor
ney general • 432

Emergency relief—^money may be used for labor costs in
connection with construction of addition to courthouse,
but only in case such construction is undertaken to pro
vide emplojmient for unemployed and only to extent
that such labor costs represent payments to persons who
would otherwise be in need of outdoor poor relief 478

Emergency appropriation—legislative committee created to
study cut-over land and tax delinquency problem in
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northern Wisconsin may include other parts of state
and other related problems if deemed expedient 600

Emergency appropriation—emergency board has no power to
enlarge powers of legislative committee created to study
cut-over land and tax delinquency problem in northern
Wisconsin but may supplement appropriation if it is
insufficient 600

Courts, interim committee—appropriation has lapsed and
no further expenditures may be made 614

Street improvements—expenditure of money appropriated to
town by 20.49 (8) contrary to approval of county high
way committee is unlawful disbursement, constituting
malfeasance in office, and may be enjoined in taxpayer's
action 622

State aid—^under 20.26 may not be given for equipping old
building 680

Bonds issued by counties under old federal law for defraying
county's share of cost of highway construction work
may be retired from allotments under ch. 22, L. 1931.. 769

Contra XX 1205
Street improvements—town board has no authority to use

gasoline tax money, under provisions of 20.49 (8), to
build new roads; such money can be used only for im
provement of roads open and used for travel 801

Where emergency repair work on town road is done by
county authorities at request of town board county may
be reimbursed from highway fund of town in following
year 813

State aid—any unexpended balance of fund appropriated un
der sec. 20.27 (4) reverted to general fund at end of
year beginning July 1,1931, and is not available at pres
ent time^to pay to school district amount which such dis
trict might have been entitled to receive in 1931 843

Board of trustees of county institutions—^trustees of county
asylum have not authority to use for construction and
improvement moneys appropriated for operation and
maintenance nor moneys in county treasury as asylum
receipts; former may not be be diverted from operation
and maintenance and latter are county funds that may
not be used without appropriation by county board .... 919

Juror is not entitled to expenses for meals 932
Contingent fund—county fund having been created by tax

levy to meet emergency deficiency in other items of
budget, deficiency in soldiers' reli^ fund may be met
from contingent fund and administrative function of de
termining such emergency may be delegated to finance
committee 960

See 719,816
Soldiers' relief funds—tax levy of one dollar is not compli

ance \wth law; duty of county is to estimate amount
that will be required and to levy tax for that amount.. 1035

Election returns—^town official making returns to county
clerk is entitled to be reimbursed for postage and regis
tration fees actually disbursed, plus fifty cents; no mile
age may be paid 1046

At special meeting of county board regularly convened,
board may reconsider its action on appropriations made,
bills allowed and taxes levied 1053
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Diversion of funds—county board may divert funds once ap

propriated for construction of courthouse to some other
. lawful purpose 1056

County board is not authorized to pay expenses of person at
tending meeting of private organization 1065

Damages—claims for damage done by deer may be allowed
only for damage to property on land of claimant 1070

ARCHITECTS

Five years' experience in designing and construction of build
ings for others creates prima facie qualification for
registration, but board may require evidence of compe
tency of applicant to design and construct buildings not
mthin exemption as condition to registration 95

Applicant for re^stration must show experience as individu
al in desiring or constructing for others in contractual
relationship, not as employee of another 95

Term "engaged in" in registration statute means employ
ment occupying time, attention and labor 95

Alien who is resident of United States may register under
ch. 486, L. 1931 491

Architectural services performed by copartner or by re
sponsible officer of corporation may be included as ex
perience in designing and construction of buildings for
others 590

"Year," as used in 101.31 (9) (g) means license year from
August 1 to July 31 788

Arrest. See Automobiles, common carriers.
Arrest. See Fish and Game.
Assault and theft, unarmed. See Criminal Law.
Assembly districts. See Elections.
Assembly districts. See Legislature.
Assessor, city. See Ihiblic OflScers.
Assessor, village. See Public Officers.
Assignments. See Trade Regulation, negotiable instruments.
Assuming to be officer. See Criminal Law.
Asylum board trustees. See Public Officers, trustees of county

institutions.
Athletic commission. See Taxation.

AUTOMOBILES

Registration—date after which operation of motor vehicle
without current registration is punishable offense is law
of state and may be changed only by act of legislature;
secretary of state has no power to extend time upon re
quest by resolution of assembly 52

Suspension of license—85.08 (10) provides for suspension of
driver's license and certificates of registration but not
certificates of title; distinguishing number is retained
in records of secretary of state 161

Common carrier—^bus operated exclusively in hauling school
children under contract is neither auto transportation
company nor motor vehicle hauling company within
definition of ch. 194, Stats.; is therefore not subject to
ton mile tax 263

Common carrier—inspectors charged with duty of enforcing
ch. 194, Stats., have no power to arrest violators where
only penalty imposed for violation is forfeiture enforc-
ible in civil action 264
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Motor vehicle fuel tax—employee of Federal Land Bank of

St. Paul is entitled to exemption from gasoline tax when
using automobile in Wisconsin on official business upon
presentation of proper credentials from U. S. govern
ment 316

Registration—bona fide dealer in used and new cars who
does not have appointment from manufacturer or dis
tributor is nevertheless entitled to registration as dealer
and to privilege of using dealer's stickers and license
plates on new cars 367

Registration—registered dealer is not required to register
used cars owned by him unless same are operated upon
highways 367

Registration—^term "new" as used in 85.02 (3) and (4) not
only refers to latest or current model but applies also to
automobile of model older than current one but which
has never been sold or used on highways except for
demonstration purposes 426

Ton mile tax—^trailer owned by county is not subject to
194.16 even though operated by another 428

Ton mile tax—^motor vehicle hauling permit fee collected by
public service commission under erroneous construction
of law may not be refunded by commission; must be
turned in to treasury; refund may be made upon ap
proval of governor, secretary of state, state treasurer
and attorney general 432

Suspension of license—where license has been suspended by
reason of judgment in civil action based upon negligence
and judgment is vacated by court, suspension is ter
minated 513

Registration—^busses equipped with rubber tires not travel
ing on stationary rails and propelled by electric power
transmitted through double trolley operated on overhead
wires are motor vehicles within purview of 85.01 (4) (d) 592

Registration—85.01 (3), providing that certificate issued un
der ch. 85 shall, in case of motor trucks and passenger
busses, be displayed in prominent place in driver's com
partment, does not apply to detachable trailer 685

Law of road—appeal from judgment of conviction for driv
ing automobile while under influence of intoxicating li
quors does not operate to stay that portion of sentence
prohibiting driver from operating his car 754

Ton mile tax—trucks operated by town in improving town
roads are exempted from payment, under express pro
visions of 194.16 (1) (b) 802

County has no authority to levy vehicle tax 810
Law of road—^penalty provided in 85.01 (4) is applicable to

violations of that subsection notwithstanding provisions
of 85.91 (la) 820

Law of road—^vehicles leased for use by company in trans
porting its own property are not included within proviso
of 85.05 (2) (b), which limits power of secretary of state
to enter into reciprocal agreements i 832

Law of road—^where trucks are at all times under control of
and operated by municipality it is not proper for secre
tary of state to raise question as to whether they are
used in public service within meaning of 85.01 (4) (g) 859

Registration—^motor vehicle previously owned by municipali
ty and used exclusively in public service, and registered
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as such, when sold may be registered in name of new
owner as vehicle not previously registered in this state 891

Registration—sec. 85.02 (3) is not unconstitutional because
of indefiniteness or unreasonableness 923

Suspension—^license which has been suspended under 85.08
(10), (11) or (13) may be reissued only upon payment
of fee of one dollar prescribed by 85.08 (13), except in
case where judgment of conviction has been vacated or
reversed as provided in 85.08 (10) (k) 929

Common carriers—quarterly summaries referred to in 76.54
must be filed with public service commission on or be
fore 15th of month following end of quarter year period 1047

Aviation, interim committee. See Appropriations and Expendi
tures.

Aviation, interim committee. See Legislature.

BANKS AND BANKING

Claim of individual partner—separate claim may be used as
set-off against claim on debt of partnership to insolvent
bank 63

Depositories, public—^words "any commission, committee,
board or officer thereof" as used in ch. 34 mean any com
mission, committee, board or officer of any govern
mental subdivision of state 127

Depositories, public—clerks of court, registers of deeds,
covmty clerks, district attorneys, superintendents of pub
lic institutions and other public officers receiving moneys
by virtue of their offices come within provisions of ch.
34 and are bound by and receive protection of that
chapter 127

Depositories, public—34.02 by inference gives to all govern
ing boards not otherwise specifically authorized so to do
authority to designate depositories for their respective
funds 127

Depositories, public—moneys held in trust by superintendent
of home for dependent children for benefit of wards of
home are public moneys and come within provisions and
receive protection of ch. 34 127

Depositories, public—county board constitutes governing
board for clerks of court; depositories heretofore desig
nated by such board are depositories for clerks of court 127

Those who have paid for portion of increase in stock of bank
which has become insolvent, balance of increase not be
ing sold, have same rights in reorganization plan as
original stockholders 167

Reorganization must be on basis of authorized capital, or
articles amended to reduce it 167

Capital stock of bank organized in city of more than 200,000
may be reduced below $100,000 by amendment of its ar
ticles as part of reorganization plan under 220.08 (15) 167

Acceptance of deposits and payment of interest thereon by
insurance company constitutes violation of banking laws 294

Depositories, public—board of trustees of Stout institute and
local boards of vocational education have authority to
and are required to designate 345

Depositories, public, designated for municipal funds are also
depositories for moneys received by such municipal
treasurers for vocational education 345
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Depository—^where pupils are required to make deposits to

cover injury to free text books, fund so created is trust
fund in hands of school district and district is liable to
persons furnishing such fimd in case of loss by reason
of failure of bank, where such bank is not designated
depository; district may recover such loss from financial
agent who deposited money in bank other than designat
ed depository 376

Reconstruction Finance Corporation is authorized to make
loans to banks upon such terms and conditions as it shall
determine; such loans must be adequately secured 381

Reconstruction Finance Corporation—in so far as 221.33 is
inconsistent with terms and conditions of loan deter
mined by Finance Corporation and adequate security is
required that section does not apply to such loans .... 381

Reconstruction Finance Corporation—approval of banking
review board of taking advantage of act of congress by
any banks as to which commissioner shall determine
relevant facts is compliance with 220.085 381

Reconstruction Finance Corporation—^under 221.33 assets
that may be pledged include all personal property and
possibly read property of bank, but not trust properties;
in determining ratio of loan to collateral, assets are to
be taken at market value at time of loan; what this
value is is question of fact 381

Loan and pledge in violation of 221.33 are not void; penalty
is personal liability for loss and bank liability for foi^ei-
ture of charter and to liquidation under 221.41 and 220.08 381

Reorganization plan may include: Consolidation with an
other reorganizing bank, waiver of stockholders' liabili
ty, and organization of new corporation, but plan must
be agreed to by necessary percentage of creditors of
each bank, may not waive statutory liability of stock
holders in reorganized bank, and must be approved by
commissioner of banking 443

Proposed plan of state banking institution for reopening
with 50% of capital stock and under agreement for de
ferred payment of deposits discussed 449

Savings withdrawal slip assigned by third party to be used
as collateral by borrower from bank using withdrawal
sli^ may not be used by borrower as set-off against
claim of bank 480

Where there are equitable considerations such as insolvency
of plaintiff, joint claim may be used as set-off to individ
ual claim 481

Depository—where taxes collected by town due to county
were deposited by town from which town is unable to
collect same, county treasurer may retain any moneys
due to town as offset against obligation of town to
county ."... 487

State bank may, with approval of commissioner of banking,
reduce its capital stock below minimum required for
organization of bank by 221.01 (12) 526

Trust company bank—securities deposited with state treas
urer to secure faithful execution of any trust imposed
upon or accepted by bank may be released under provi
sions of 223.02 (2) upon proper certification by banking
commissioner 554
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Claim by board of control for state against bank which has

suspended business cannot be considered preferred claim
in view of 224.05 570

Deposits, public—requirement that rates of interest fixed by
board of deposits be published is mandatory and rates
do not take effect until published; publication must be
of authorized notice and cannot be effective after board
has adopted and published different rates 572

Deposits, public—^in enacting new law legislature intended
to fix for unbonded deposits legislative rate of 2%% on
inactive deposits and as legislative rate on unbonded
active deposits actually then in use 1^/6%, even though
that was not then legally fixed rate, both until changed
by board of deposits 572

Deposits, public—^unpublished resolution of board of deposits
purporting to fix rate on active deposits at 2%% did
not become effective ; 572

Deposits, public—published resolution of board purporting to
fix rates beginning week prior is in force only from and
after its publication, board having no power to fix rates
retroactively, but that provision being severable 572

Securities—^where broker sells specific security and delivers
interim receipt to customer pending delivery, relation
ship between customer and broker is that of seller and
purchaser; payment made by customer is not deposit left
with agent for investment; transaction is not banking
business within terms of 224.02 631

Securities—^where customer leaves money with broker for
investment in unspecified securities at later date and
interest is paid thereon or funds so deposited are not
kept in separate trust fund, transaction constitutes
banking business ; • 631

Investment association—^investment plan submitted held in
violation of law 723

Liability of stockholders—officer of bank has no right to
refuse to transfer stock even if he believes it is being
done to evade statutoiy liability or responsibility of pro
posed holder of stock is limited 725

Waivers—^where depositors have pledged their claim as
collateral for loans made, waiver of depositor is sufficient
provided officials in charge of liquidation of bank have
no knowledge of pledging of claim; safe policy is to in
sist on having waiver agreement signed by both deposit
tor and pledgee bank 756

Depositories—state funds in depository banks which have
entered into agreements with depositors to waive certain
percentage of their deposits are not affected by such
agreements when state board of deposits has not in
structed state treasurer to sign agreements 766

Real estate broker receiving deposits for investment is con
ducting banking business unless such funds are kept in
separate trust fund and no interest is paid thereon .. 890

Mutual savings banks—sec. 220.085, enacted by ch. 26, L.
1931, special session, probably authorizes subscribing to
stock of federal home loan bank organized under act of
congress of July 22, 1932 907

Money accepted on deposit as regular business by insurance
company constitutes violation of banking laws; but if
money accepted constitutes merely advance payment of
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premiums and is in fact used as such, there is no such
violation 999

Commissioner of banking may, in his discretion and under
such rules and regulations as are prescribed by him,
compare notes with national bank examiner involving
state bank in liquidation 1033

Depositories, county—^no bond or other security is required
since enactment of ch. 1, 1931 Special Session Laws .. 1060

Basic science law. See Physicians and Surgeons.
Basic science law. See Public Health.
Bastardy. See Criminal Law.
Beauty parlors. See Public Health.
Benefit societies. See Insurance.
Bids. See Appropriations and Expenditures, state purchases.
Bids. See Public Printing.
Blind. See Education.
Blue laws. See Elections.
Board of control. See Public Officers.
Board of county canvassers. See Elections, county canvass.
Board of county canvassers. See Public Officers, county

canvassers.

Board of education. See School Districts.
Board of education, county. See School Districts, county board

of education.
Board of health, local. See Public Health.
Board of review. See Public Officers.
Board of review, income tax. See Public Officers, income tax

board of review.
Board of trustees of county institutions. See Appropriaitions

and Expenditures.
Board of trustees of county institutions. See Charitable and

Penal Institutions.
Board of trustees of county institutions. See Counties.
Board of vocational education. See Education, vocational edu

cation.
Board of vocational education. See Public Officers—school

board, vocational education.

BONDS

Board of trustees of Stout institute and local boards of vo
cational education may by resolution require auditor or
other fiscal agent to be bonded; premium of such bond
may be charged to appropriation of Stout institute or
that made by local municipalities for vocational educa
tion as case may be 345

Bon^ issued by counties under old federal law for defray
ing county's share of cost of highway construction work
may be retired from allotments under ch. 22, L. 1931.. 769

Contra XX 1205

Bonds, highway improvement. See Municipal Corporations,
municipal borrowing.

Bonds, village. See Municipal Corporations, municipal borrowing.
Bounties. See Fish and Game.

Bread, sale of. See Public Health.
Bribery. See Criminal Law.
Bribery. See Elections.
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BRIDGES AND HIGHWAYS Page
Damage—county is no longer liable on account of damage

due to defects in state trunk highways ; • • 9
Where county condemns land for grade separation project

constructed pursuant to ch. 22, L. 1931, it cannot deny
that taking is for highway purposes and may be sued
in eminent domain • • H

Creation of cul-de-sac in connection with grade separation
project creates liability as to property owners whose
property abuts portion of highway closed H

Damage created by changed highway grade in connection
with rural grade separation is liability of railway com
pany but not of county H

Street improvements—$50 per mile given to towns and
villages under ch. 22, L. 1931, can be used for mainte
nance ............................................. 9®

Eminent domain—^word "fixture," as used in 80.03, does not
include railroad tracks 87

County may undertake improvement or replacement of
bridge on trunk highway in city; if county fails to do so
duty rests upon city; maintenance of bridge is duty of
city 19®

Fire road "to" state lands is not necessarily "onto" such
lands but may be one near enough to provide sufficiently
ready access for fire protection 187

Fire road to state lands, constructed and maintained under
20.49 (6), is not regular public highway; is for sole pur
pose of fire prevention and is under supervision and con
trol of conservation commission 197

Kre road—^public road cannot be laid out on location of fire
road to public lands 197

Highway commissioner, county—salary may be set annually
by county board 226

State highway—^town may borrow from state trust funds for
"hiding roads," which term includes construction and
improvement expenditures on road within town for
which town is authorized by law to expend money 308

Highway employees, county—^power to appoint and to fix
compensation is in county board, which may delegate it
to either highway committee or highway commissioner
or to two jointly j*

County park commission may not use moneys raised for
park purposes to beautify highways which are not con-
nected with any park 332

Street improvements—allotments under 20.49 (8) may be
used only for improvement of town and village highways
which are not part of state or county trunk highway
system * 359

Street improvements—allotments under 20.49 (8) may be
used on portions of prospective state highway system
which are not county trunk highways; when so used
county is not required to appropriate equal amount
under 83.14; county may voluntarily aid 359

Street improvements—allotments under 20.49 (8) may be
spent by towns for purchasing culverts and road ma
chinery necessary to town road improvements 380

Interstate bridge—cost of maintaining traffic during con
struction, whether by temporary bridge or by operation
of ferry service, is legitimate part of cost of bridge
nroject and as such is apportionable 408

See VIII 655
V 243



1168 Opinions op the Attorney General

BRIDGES and HIGHWAYS—(Continued) Page
Apportionment of costs—last assessment of property of

county made by tax commission prior to making and
filing order of highway commission is assessment to be
used in calculating apportionment of bridge project .. 470

Claim—^highway commission has no duty to perform under
304.21 but should co-operate with secretary of state to
extent of official information as to lien claims on file
under 289.53; judgment claimant must satisfy secretary
of state that facts exist justifying payment under 304.21 551

Relocation—^where award is made and filed under 83.08 *
county obtains thereby easement and no formal convey
ance is necessary 553

Patrolmen are required to cut and destroy weeds in high
ways which it is their duty to patrol 559

State highway—83.14 applies to construction of new road
where same has been designated as portion of system
of prospective state highways 596

Street improvements—expenditure of money appropriated
to town by 20.49 (8) contrary to approval of county
highway committee is unlawful disbursement, constitut
ing malfeasance in office, and may be enjoined in tax
payer's action 622

Intrastate bridge—^highway commission, having acquired
jurisdiction under 87.02, having made its findings and
determination thereunder and thereafter rescinded same,
retains jurisdiction to make new findings and determina
tion 639

See XIII 76
State highway—where town has voted to construct road un

der sec. 83.14, has petitioned for county aid, county aid
has been granted, and construction has actually been be-
grm, town meeting may not by resolution delay comple
tion of project 676

Money borrowed from state trust funds by village may be
used for any highway expenditure authorized by statute,
which includes paving over railway right of way where
railroad fails or refuses to pay 694

Rights of abutting owners—annuity and investment board,
as owner of property on which is spring which rises at
foot of bluff on right of way immediately adjoining
property, may exclude public from such spring but may
not do anything that actually interferes with public
easement of travel 721

Damages—^where statutes impose double damages for injury
to bridge, question whether insurance company is liable
for double damages must be determined from wording
of insurance contract 755

Bonds issued by counties under old federal law for defra^iig
county's share of cost of highway construction work
may be retired from allotments under ch. 22, L. 1931 .. 769

Contra XX 1205
Street improvements—town board has no authority to use

gasoline tax money, under 20.49 (8), to build new roads 801
Where emergency repair work on town road is done by

county authorities at request of town board county may
be reimbursed from highway fund of town in following
year 8I3
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Apportionment of costs—under 87.02, Stats. 1925, relates to

actual cost and not to estimate of cost made by com
mission and incorporated in findings 868

Damages—^none may be claimed by property owner water
in whose well is lowered by diversion of subsurface per
colating water by excavation for subway grade separa
tion project 888

Bridge on highway which is relocated may be sold and re
moved by highway commission 895

Intrastate bridge—city participating in construction under
87.02 or 87.03 is subject to county tax under 87.01 .... 933

Fence—provisions of 90.03, requiring partition fences to be
built between adjoining land owners therein described,
are applicable to county; such provisions are not applic
able when land is held in trust for state by state his
torical society 934

See XX 454
XIX 579

Damages—81.09 does not authorize action against county
on account of accident to traveler on temporary detour 955

Damages—^if county has adopted town road in connection
with establishment of detour as county road, its liability
is established under 81.15 955

Intrastate bridge—^where city has acquired right of way and
let contracts, which have been partially executed, it is
too late to apply for apportionment of costs, under 87.02 968

Damages—county is not liable where independent contractor
without authority from county takes gravel from pri
vate property 1073

BUILDING AND LOAN ASSOCIATIONS

Commissioner of banking has no authority to take possession
of association in voluntary liquidation, but such asso
ciation cannot escape consequences of conducting busi
ness in violation of law by voting liquidation before
commissioner of banking discovers its state of affairs;
under such circumstances commissioner should take pos
session of affairs of association before or after volun
tary liquidation even though not expressly authorized
to do so 113

Withdrawals—provision of 215.135 that withdrawing and ma
turing members shall continue to have all rights and
liabilities as such until paid incorporates limitations of
215.11 on rights of such members so that they continue
to have status they formerly had except as therein
specifically modified 219

Withdrawing member is entitled to no interest after notice
of withdrawal, either within thirty-day period or after
it, when failure to pay is due to further limitations of
215.11 operating upon time of payment 219

Withdrawing member is entitled to such proportion of ac
crued profits, payable when he is entitled to receive
other amount due him, as by-laws prescribe, computed
as specified in by-laws 219

Reconstruction Finance Corporation—state association may
borrow from federal finance corporation and assign or
encumber its assets as security; not only mortgages and
notes or bonds may be pledged but real property may
be mortgaged to secure loans 392
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Reconstruction Finance Corporation—loans and other bor

rowings of association are limited to aggregate amount
of not more than two-fifths of its assets^ 392

Reconstruction Finance Corporation—notwithstanding one
year term limitation of 215.07 (2) commissioner of
banking may, under 215.07 (7), approve longer term loan 392

Reconstruction Knance Corporation—conditions imposed up
on use of loan should not be attached to commissioner's
certificate of approval of application, but should be en
forced under other powers of commissioner 392

Methods of establishing withdrawal value of shares are dis
cussed; known losses may be apportioned and charged
to shares without audit or appraisal 664

Association may borrow money to pay maturities and with
drawals, to borrow for temporary purposes under 215.07
(2), but period is limited to not more than one year .. 669

Limitation of 215.11 and 215.13 that not more than half
monthly receipts or dues and interest may be used to
pay maturities or withdrawals, without consent of di
rectors, does not limit discretion of directors to monthly
receipts of dues and interest •_ 669

Extension of borrowing power of association by special ses
sion of 1931 was to enable borrowing to pay maturities
and withdrawals and to create machinery whereby this
might be done without preferences 669

Limitations under 215.07 (2) (one year and for temporary
purposes) are superseded by provisions of 215.07 (7)
for borrowing by association from federal finance cor
poration with sole express limitation that all loans do
not exceed in aggregate two-fifths of assets and implied
limitation that money is for purposes of association .. 669

Lender may recover money loaned to association to pay ma
turities and withdrawals and so used and may enforce
its lien upon collateral, even though such borrowing and
use were unlawful and lender knew purpose and use, un
less unlawful use entered into contract of loan 669

Provisions of 215.24 (6), 215.33 (16) and 215.36 (2), for
offset by borrowing member of withdrawal value of his
stock against his loan from association should be neither
followed nor disregarded except by direction of court .. 669

Legislature in enacting offset provisions did not intend to
lessen borrowing power of association; withdrawal value
of pledged stock need not be deducted from assets in
computing two-fifths of, assets limit of borrowing
authority • •

Suggestion is made that "trusteed" percentage of withdrawal
value of shares in association suspended or in liquida
tion that are offset against mortgage loans be left with
association upon agreement for eventual disposition, to
prevent preferences between members 670

Investment associations—investment plan submitted held in
violation of law • • • 723

Subscribing to stock of federal home loan bank organized
under act of congress of July 22, 1932, is authorized
under terms of 215.07 (7), enacted by ch. 31, L. 1931,
special session 967

Burglary. See Criminal Law.
Cancer. See Public Health.
Canvass. See Elections, county canvass.



Index 1171

Cemeteries. See Public Health. Page
Census taker. See School Districts.
Challenges. See Elections.
Change of name. See Courts.

CHARITABLE AND PENAL INSTITUTIONS
County board has power to direct disbursement or to appro

priate funds earned by county hospital for insane for
benefit of institution 59

County board has control of earnings of county hospital for
insane obtained through management and operation.... 59

Jail—^where proper authorities fail to comply with order of
board of control under 46.17 (4) with respect to im
provement or replacement, such order may be enforced
by court action instituted by attorney general at request
of governor 81

Wisconsin general hospital—commitment can be made only
by county judge of county in which applicant has legal
settlement 846

Wisconsin general hospital—county cannot be held liable for
expense incurred where commitment was beyond author
ity of county judge 846

Board of trustees of county institutions—trustees of county
asylum have not authority to use for construction and
improvement moneys appropriated for operation and
maintenance nor moneys in county treasury as asylum
receipts 919

Charter ordinances. See Municipal Corporations—ordinances,
charter.

Chattel mortgages. See Mortgages, Deeds, etc.
Checks. See Trade Regulation, negotiable instruments.
Cheese boards. See Trade Regulation, unfair trade practices.
Chicago centennial of progress committee. See Appropriations

and Expenditures.
Chief of police. See Public Officers—police, chief.
Child protection. See Courts.
Child protection. See Minors.
Children's board. See Counties.
Children's board. See Minors.
Chiropractors. See Public Health, basic science law.
Cigarettes. See Public Health.
Circuit judge. See Public Officers—^judge, circuit.
Ciscos nets. See Fish and Game.
Cities. See Municipal Corporations,
Citizenship. See Physicians and Surgeons.
City attorney. See Public Officers.
City school board. See School Districts—school board, city.
City school funds. See School Districts.
City school plan. See Municipal Corporations.
City school plan. See School Districts.
City supervisor. See Public Officers—supervisor, city.
City tax assessor. See Public Officers—assessor, city.
Civil engineers. See Architects.
Claims. See Banks and Banking.
Claims. See Bridges and Highways.
Claims of individual partners. See Banks and Banking.
Clerk of circuit court. See Public Officers.
Clerk of school district. See Public Officers, school district clerk.
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COMMERCE Page
Interstate commerce—^whether or not taking of orders for

cosmetic preparation for out-of-state concern is inter
state commerce, transaction is subject to police power
of state in regulation of practice of cosmetic art and
practice of medicine in state 1135

Common carriers. See Automobiles.
Common carriers. See Automobiles, ton mile tax.
Common school tax. See Taxation.
Communicable diseases. See Indigent, Insane, etc.
Communicable diseases. See Public Health.
Compensation insurance. See Counties.
Condemnation. See Bridges and Highways, relocations.
Conditional sales contracts. See Mortgages, Deeds, etc., chattel

mortgages.
Conditional sales contracts. See Trade Regulation.
Congressional apportionment. See Elections.
Consecutive sentences. See Courts.
Conservation commission. See Fish and Game.
Conservation commission. See Public Officers.
Conservation commission rules. See Fish and Game.

CONSTITUTIONAL LAW

Sec. 85.02 (3) is not unconstitutional because of indefinite-
ness or unreasonableness 923

Moratorium—legislature may provide for moratorium or ad
justment of principal and interest of mortgage indebt
edness on farms and homes 1108

Contingent funds. See Appropriations and Expenditures.

CONTRACTS
State is not liable for payment of federal excise tax upon

commodities purchased before passage of federal excise
tax law in cases where agreements for sale of commodi
ties were entered into between state and vendor before
passage of law and where no provision or mention was
made concerning excise tax levies 794

Specifications made for building of industrial school at
Oregon which specify prevailing wage rate as required
by sec. 103.49 and contain paragraph authorizing pay
ment of prevailing wage rate as modified by industrial
commission thereafter during erection of building are
valid 870

Where member of city vocational school board bids upon city
school contract and, his bid being lowest, then resigned
from board, officials should be advised not to enter into
contract with him based upon such bid 898

Local officer convicted of having pecuniary interest in public
contract in violation of 348.28 is not disfranchised 914

Member of local board of vocational education in city is city
officer and may not contract with general board of
education 930

Coroners' juries. See Criminal Law, inquests.

CORPORATIONS

Public utility—^highway commission may not require utility
to pay cost of investigation as condition precedent to ap
proval or granting of permit under 86.16 91
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CORPORATIONS—(Continued) Page
Where individual has complete control of corporation he may

be prosecuted personally for criminal act of corporation
in selling mortgaged property in violation of 343.69.... 108

Public utility—^temporary injunction restraining public serv
ice commission from assessing costs of investigation
against Wisconsin Telephone Company under ch. 183, L.
1931, does not apply to prohibit assessment and collec
tion of such costs against company under ch. 16, L.
Spec. Sess. 1931 180

Small loans act—small loans company, under ch. 214, Stats.,
is not permitted to include in its notes attorney fees for
collection or suit 348

Public utility—all charges against customers for preceding
year wluch are delinquent on Nov. 1 are to be reported
to clerk by treasurer; they thereupon become lien upon
property on which service was furnished 424

Dissolution—^where articles of incorporation provide for
definite date of termination, amendment for purpose of
prolon^ng life of corporation cannot be filed after date
of expiration 536

Securities—^where broker sells specific security and delivers
interim receipt to customer pending delivery, relation
ship between customer and broker is that of seller and
purchaser; payment made by customer is not deposit left
with agent for investment; transaction is not banking
business within terms of 224.02 631

Securities—^where customer leaves money with broker for
investment in unspecified securities at later date and in
terest is paid thereon or funds so deposited are not kept
in separate trust fund, transaction constitutes banking
business 631

Municipal utility which has rule for disconnection of service
of delinquent customers extending credit beyond terms
thereof may collect such charges as taxes; lien is im
posed even though property has been sold after delin
quent charges were incurred 695

Foreign corporation shipping merchandise to Wisconsin in
original packages upon orders confirmed at foreign of
fice and temporarily storing such goods for subsequent
delivery upon orders in original packages is not transact
ing business within state such as to require license.. 762

Interstate commerce—corporation having no office in state
and selling correspondence courses by mail through one
or more representatives, on commission basis, is not re
quired to obtain license to do business in state 834

Securities law—^mineral deeds evidencing right to fractional
shares or royalty under lease to petroleum corporation
are securities 1011

Correspondence courses. See Corporations, interstate commerce.
Corrupt practices. See Elections.
Cosmetic art. See Public Health, beauty parlors.

COUNTIES

Compensation insurance—county is liable to county high
way workers for compensation for injuries received
while maintaining or constructing highways under ar
rangement between highway commission and county
highway committee authorized by 84.07 as amended by
ch. 22, L. 1931 9
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COUNTIES—(Continued) Page
Compensation insurance—carrying liability insurance for

workers under arrangement between highway commis
sion and county highway committee is matter for coun
ties to determine 9

County board resolution—adoption of report of budget com
mittee amounts to resolution levying county taxes under
70.62 (1) and is substantial compliance with that statute
if report shows separate amounts required to be levied
to meet budget 54

County board resolution—^failure to levy county superintend
ent tax by separate resolution is not fatal to validity of
levy if record of adoption of report shows in affirmative
majority of those qualified to vote on county superin
tendent tax 54

County board has power to direct disbursement or to appro
priate funds earned by county hospital for insane for
benefit of institution 59

County board has control of earnings of institution obtained
through management and control of county hospital for
insane 59

County normal school—^where board and county are named
as defendants in action and their interests are not iden
tical, board may employ counsel and expenses so in
curred may be paid as other operating expenses 89

Agricultural agent—county board has power to create,
abolish or re-establish office; such power cannot be dele
gated to electors to be exercised by referendum; board
may make its action in creating, abolishing or re-es
tablishing office contingent upon result of vote 146

Ordinance, dance hall—^powers granted to county board in
59.08 (15) are in addition to those granted to board in
subsec. (9) thereof 164

County board may include allowance for certain expenses of
sheriff as part of his salary; under resolution permitting
such expense outside pounty, sheriff may be reimbursed
for expenses only from county line although on duty
commencing at county seat and extending to point out
side county 190

Agricultural agent—county board may not submit question
of retaining to referendum except as it takes definite
action itself thereon and makes taking effect of such ac
tion contingent upon approval of electors 207

See 146
Nurse, county—county board may not submit question of re

taining to referendum except as it takes definite action
thereon and makes taking effect of such action contin
gent upon approval of electors 207

County board—appropriation resolution passed without
compliance with procedural rules of board is valid and
in force unless board failed to comply with some statu
tory or constitutional requirement 214

County highway commissioner—salary may be set annually
by county board 226

County board—resolution to reimburse chairman for ex
penses incurred in performance of his duties in addi
tion to per diem and mileage for attending sessions
and per diem for maximum thirty days' committee
service is invalid 237



Index 1175

COUNTIES—(Continued) Page
County board resolution—adoption of county budget showing

salary of county judge is fixing of such salary by county
board under 59.15 (1) 245

County highway commissioner is not entitled to reimburse
ment for lus expenses in attendance upon road school 248

Agricultural agent--resolution of county board having
passed retaining office, and also resolution for submi^
ting question to voters, vote in negative will not invali
date resolution 309

Agricultural agent—^whether expenditure for submitting
question of retention of office is legal depends upon
amotmt expended without authority 309

County board resolution—county board may submit to ref
erendum vote resolution or ordinance which it has pow
er to pass ; 317

Coimty highway employees—power to appoint and to fix com
pensation is in county board, which may delegate it to
either highway committee or highway commissioner or
two jointly 327

Medical expense—county is not liable for, in case of person
bitten by mad dog on premises of district school 333

Supervisors—at first meeting held after their election county
board may be composed of old and new members 378

Supervisors from cities take office first day of May; super
visors from villages and town chairman take office as
soon as they have qualified 378

Supervisors—at first meeting held after their election county
board may organize, elect chairman and other officers 378

See XVII 333
III 731

County board committee—one who has ceased to be member
of county board may not continue to serve upon commit
tee of board 389

See XIII 241
1912 806

Investigators—county board has no power to authorize any
thing in excess of provision of 59.88 440

Investigators—^strict attorney has power in county con
taining no city of first class to expend money for, only
to exWt authorized by 59.88 440

County board—city is entitled to elect supervisor for each
ward irrespective of population until and unless wards
are altered in accordance with provisions of 62.08 465

County board—^has power to grant aid*to indigent persons
by resolution 467

County board—^may delegate power to county poor agents to
raise or lower amount to be given individual even to ex
tent of granting no further relief 467

County board—^may rescind resolution to pay circuit judge
additional salary during stated term 483

County board of Racine county legally rescinded resolution
to pay circuit judge additional salary 483

County board—^intent of resolution is controlling notwith
standing failure to follow board rules in regard to acting
and notwithstanding inapt language in resolution 483

Children's board—^may be given control of administration of
poor relief and its work may be co-ordinated with ad
ministration of aid to dependent children, soldiers' and
sailors' relief, blind and deaf pensions and old age assist-
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COUNTIES—(Continued) Page
ance; statutory administrative machinery may not be
wholly dispensed with under 48.30 (7) 498

County board—cannot change at its annual meeting in No
vember salary of supervising teacher which commences
in August, so as to increase or diminish it until end of
school year, in following July 519

County board has no authority to enact ordinance regulating
sale of milk; board may organize county health depart
ment and this department may make rules and regu
lations regarding such sales 531

County board—^member may not be paid for commodity fur
nished by corporation in excess of one hundred dollars
when he is officer, director or stockholder of such cor
poration 537

County board—member may be paid for commodity fur
nished county prior to May 1, 1932, by coloration of
which he is officer, director or stockholder if elected to
county board in April but does not take office until
May 1 537

County property—59.67 (2) gives county board authority to
authorize conveyance by county clerk of county land ac
quired through taking of tax deeds by coimty 5Bl

County board—action at special meeting fixing salaiy of
offices and positions other than those of elective officers,
for ensuing year, which means calendar year, is valid;
such special meeting may fix or change salary of depu
ties, clerks and assistants effective at once, under 59.15
(3) 567

County board may at adjourned annual meeting or special
meeting held on May 10 fix salaries to be paid to elec
tive county officers to be elected during year in which
such action is taken 602

County fair—^Northern Wisconsin State Fair may amend its
by-laws to limit premiums to Chippewa and adjoining
counties 624

County board—^under 49.14 (3) resolution authorizing poor
commissioner to pay claims for services of specialist in
certain cases is valid 674

County board—^under 49.14 (3) and resolution adopted,
supervisor has authority to authorize special medical
care and hospitalization for poor persons in his town,
ward or village, without approval of one of county poor
commissioners 674

Municipal borrowing—county board may levy tax in addition
to irrepealable tax to replace sinking fund money im
properly diverted 717

Municipal borrowing—money raised by county for sinking
fund to retire bonds may be used to purchase unma-
tured bonds for retiring of which sinking fund was
created 717

Soldiers' relief funds—commission under 45.14 may not be
provided with funds from general fund to take care of
impending shortage in relief fund; indigent solffiers and
sailors may receive aid under county poor laws in proper
cases 719

Agricultural agent—county board may not submit to refer
endum question of abolishing offices of agent and nurse,
where board has not itself passed upon question 760

See 146,317
XX 276
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COUNTIES—(Continued) Page
County board—action at special meeting in May reducing all

salaries under its control ten per cent is effective as to
salaries of elective officials for ensuing term 793

^  ̂ See 567,602
County board may at adjourned annual meeting change

salary of register in probate, change to be effective at
once 812

County orders issued in payment of salaries of county offi
cers are not entitled to preference over other county or
ders issued in payment of other county debts 814

Soldiers' and sailors' relief—appropriation may be made at
November session of county board in connection with
levy of special tax therefor; commission may not expend
amount in excess of tax so levied 816

Ordinance, dance hall—club formed for purpose of conduct
ing public dances under facts stated is subterfuge and
in violation of law 895

Board of trustees of county institutions—trustees of county
asylum have not authority to use for construction and
improvement moneys appropriated for operation and
maintenance nor moneys in county treasury as asylum
receipts 919

Provisions of 90.03, requiring partition fences to be built
between adjoining land owners therein described, are ap
plicable to county 934

County board procee^ngs—^publication in pamptilet form is
discretionary with board 959

Soldiers' relief funds—deficiency may be met from county
contingent fund and administrative fimction of deter
mining emergency may be delegated to finance com
mittee 960

_  ̂ See. 719,816
County board—^member who represents city which has city

superintendent of schools may not vote upon question of
fixing salary of supervising teachers 1002

See XII 460
County board—^has authority to change salary of undersher-

iff only at annual meeting of board 1017
See 567

XVI 416
VII 77
VI 739

County board—^where vacancy occurs in office of county
highway commissioner, may refuse to appoint success-
sor until its adjourned meeting following April 1021

County highway commissioner—^where vacancy occurs in of
fice county board may refuse to appoint successor until
its adjourned meeting following April; in such event
and unless county board requests state highway commis
sion to take charge of work, county cannot participate
in state aid for highways 1021

County highway commissioner first elected to office under
82.03 (2) serves until first Monday in January of second
year succeeding year of his election 1021

See X 17 1191
Soldiers' relief funds—tax levy of one dollar ia not compli

ance with law 1035
County board—may abolish board of trustees of county in

stitutions and may provide for performance of functions
of such board by county board committee 1036
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COUNTIES—(Continued) Page
County board—^adjournment subject to call of chairman is

adjournment sine die 1053
County board—petition requesting special meeting which is

not addressed to county clerk and does not specify time
and place for meeting does not meet statutory require
ments

County board—at special meeting regularly convened board
may reconsider its action on appropriations made, bills
allowed and taxes levied 1053

County board may divert funds once appropriated for con
struction of courthouse to some other lawful purpose.. 1056

County boa:^ is not authorized to pay expenses of person
attending meeting of private organization 1065

County board proceedings—county with population of over
250,000 may suspend publication in newspapers and sub
stitute publication in pamphlet form at special meeting 1065

Damages—county is not liable where independent contractor
without authority from county takes gravel from pri
vate property • • 1073

Jail—in absence of statutory liability therefor, municipality
is not liable for board furnished to prisoners confined in
county jail for offense against city ordinance 1133

See XV 17

County agricultural agent. See Agriculture, agricultural agent.
County agricultural agent. See Counties, agricultural agent.
County agricultural agent. See Public Officers, agricultural

agent.
County aid. See Bridges and Highways, state highways.
County board. See Counties.
County board. See Public Officers.
County board. See Public Officers, supervisor.
County board chairman. See Counties, county board.
County board chairman. See Public Officers.
County board chairman. See Public Officers, county board.
County board committees. See Counties.
County board committees. See Public Officers.
County board of education. See School Districts.
County board meetings. See Counties, county board.
County board member. See Public Officers.
County board proceedings. See Counties. _
County board procee(hngs. See Public Printing.
County board resolutions. See Counties.
County board resolutions. See Counties, agricultural agent.
County board resolutions. See Counties, county board.
County canvass. See Elections.
County canvassers. See Elections, county canvass.
County canvassers. See Public Officers.
County clerk. See Public Officers.
County clerk, deputy. See Public Officers.
County depositories. See Banks and Banking, depositories.
County employee. See Public Officers.
Covmty fairs. See Agriculture.
County fairs. See Counties.
County highway bookkeeper. See Public Officers.
County highway,commissioner. See Bridges and Highways—

highway commissioner, county.
County highway commissioner. See Counties.
County highway committee. See Public Officers—^highway com

mittee, county.
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County highway employees. See Bridges and Highways— Page
Wghway employees, county.

County Wghway employees. See Counties.
County judge. See Public Officers—^judge, county.
County normal schools. See Counties.
County nurse. See Coimties, agricultural agent.
County nurse. See Counties, nurse.
County officers. See Public Officers.
County orders. See Counties.
County parks. See Public Lands—sparks, county.
County probation officer. See Public Officers—probation officer,

county.
County property. See Counties.
County salaries. See Counties, county board.
County salaries. See Counties, county orders.
County superintendent of schools. See Education.
County superintendent tax. See Taxation.
County treasurer. See Public Officers.

COURTS

Income tax appeal—partner of district attorney should not
represent taxpayer in case involving appeal of person
other than corporation arising in district attorney's
county 7

Income tax appeal—city attorney probably may not properly
represent taxpayer in appeal where income was derived
from (in) city attorney's city 7

Injunction issued to restrain enforcement of retail license
provisions of 1931 (regular session) oleomargarine law
does not apply to retail license provisions of special ses
sion law 15

Injimction issued to restrain circulation of lists of oleomar
garine dealers is superseded by subsequent express com
mand of legislature 15

Depositions taken by representatives of U. S. department
of agfriculture are not competent evidence in criminal
prosecution in state; evidence should be secured under
326.06, Stats 18

Grand jury—county court of Lafayette county has authority
to summon and impanel; jurisdiction of such jury would
be co-extensive with and limited by jurisdiction of county
court of Lafayette county as to territorial limits and as
to character and kinds of offenses to be investigated .. 83

Injunction—temporary injunction restraining public service
commission from assessing costs of investigation against
Wisconsin Telephone Company under ch. 183, L. 1931,
does not apply to proWbit assessment and collection of
such costs against company under ch. 16, L. Spec. Sess.
1931 180

Erroneous sentence—one sentenced to two years in state
prison, although sentence may be erroneous, unless it
can be changed by appeal is required to serve one-half
of sentence before he is eligible to parole 188

Justice court—in criminal case before jury, jury passes upon
both law and facts; justice cannot dismiss case on Ws
own motion for reason that state has failed to make out
case 215

Garnishment—school board is advised to retain salary owing
principal of graded school, against wWch assignments
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COURTS—(Continued) Page
were executed, until court determines rights of respec
tive claimants 259

Indeterminate sentence of from nine to ten months in state
prison is authorized under 343.25 as special provision, al
though general law under 359.07 requires sentence to
be term not less than one year 321

Indeterminate sentence of from five to fifteen years in state
prison for violation of 221.39 is authorized by law 322

Judgment of juvenile court purporting to permanently com
mit child to state school at Sparta and at same time
place it in custody of its mother probably is void;
mother and father having abandoned child, proceedings
should now be had, in county where child now is, for
adjudication of abandonment, permanent commitment
and termination of parental rights ; 337

Fees—district attorney should not withhold his certificate of
approval for witnesses' and jurors' fees in inquest which
was held and witnesses for which were subpoenaed and
jury summoned by coroner, even though district attorney
believes there were no grounds for holding inquest ... 361

Fine—money paid into state treasury through regular stat
utory channels after new trial has been granted is paid
in error and may be refunded 364

Quo warranto—right of town official to hold office may be
questioned in proceeding under 294.04; if office is de
clared vacant and cannot be filled as provided in 17.25
special election may be called by governor 516

Change of name of father does not automatically change
name of child, but child's name may be changed by com
mon-law use of new name of father without statutory
proceeding 528

Erroneous sentence—sentence to state prison, for nonsup-
port, for two years, which was explained by judge later
to mean seiitence of not more than two nor less than
two years, must be considered, in absence of correction
on appeal, sentence with minimum of two years, and no
parole can be granted by board of control 546

Garnishment—^highway commission has no duty to perform
under 304.21 but should co-operate with secretary of
state to extent of official information as to lien claims
on file under 289.53; judgment claimant must satisfy
secretary of state that facts exist justifying payment
under 304.21 551

Warrant—officer who serves, duly issued by magistrate
predicated upon statute though it be unconstitutional
is not liable for damages if regular upon its face 778

Police officers and police courts have power to discharge ar
rested persons if it is apparent that no conviction should
be brought or cannot be successfully maintained ...... 782

Execution—exemption under 272.18 (15) cannot be claimed
by two debtors on account of same dependents 831

Erroneous sentence—^indeterminate sentence of from ̂ o to
four years is erroneous when imposed for violation of
340.43; trial judge having refused to modify such sen
tence, it can be corrected only by writ of error or appeal
to supreme court 864

Consecutive sentences—^where defendant has been fo.und
guilty on four counts at same trial, judgment sentenc
ing him to indeterminate sentence to run consecutively
after service of minimum term for each count is valid 866
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COURTS—(Continued) Page
Defendant who has pleaded guilty to criminal charge in

justice court may take appeal to circuit court 876
Complaint alleging offense under 26.12 (5) is insufficient un

less it alleges exceptions in statute which are part of
same section and are constituent elements of crime.. 876

Garnishment—^where judgment against county employee is
filed with county clerk, such clerk should notify judg
ment debtor, giving him reasonable time to notify clerk
if he claims exemption 1003

Garnishment—exemption may be claimed at any time before
actual payment of salary is made to judgment creditor 1003

See VII 82
Child ̂ protection—child under age of eighteen, when con

victed of criminal offense, may be committed to in
dustrial school for boys after he has passed age of
eighteen 1016

See XIX 613
Sec. 253.18 (3) is mandatory and requires that order of

county court determining inheritance tax be recorded.. 1023
Conviction in circuit court revokes A's hunting license and

no license may be issued to him for one year following
such conviction; appeal to supreme court, without fur
ther proceedings, does not suspend operation of statute;
if lower court is reversed revocation is ineffective 1049

See XVII 494
Garnishment—^where money is obtained by state from Recon

struction Finance Corporation and allotted to municipali
ties which pay same out as wages under relief program,
such wages constitute money subject to quasi-gamish-
ment 1063

Oath—conservation warden who is not notary public and
who has no authority other than that of warden is not
authorized to administer oath or affidavit required im-
der 29.60 (2) 1093

Quo warranto action will lie to punish unauthorized exer
cise of franchise to do business of insurance, resulting
in jud^ent of ouster, for violation of which corporation
or individual may be pxmished in contempt 1123

Injunction proceedings will lie to enjoin unauthorized doing
of business of insurance 1123

CRIMINAL LAW

Evidence—should be secured by depositions under 326.06,
Stats.; depositions taken by representatives of U. S. de
partment of agriculture under 43 Stats, at L. 803 are not
competent evidence in criminal prosecution in state .. 18

Accessory to offense of assuming to be officer cannot be
charged; crime is but misdemeanor 27

Accessory to offense—where evidence on preliminary hear
ing discloses crime but complaint charges defendant with
being accessory to misdemeanor it is advisable to pro
ceed upon new complaint * 27

Assuming to be officer—^there c^in be no accessory to offense
under 346.49; crime is but misdemeanor 27

Assuming to be officer—person conspiring with and aiding
another in arresting third person, extorting money for
his release and sharing money may be guilty of common
law crime of false imprisonment, common law conspir
acy, concealing offense for money, extortion or acces
sory to extortion 27
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CRIMINAL LAW—(Continued) Page
Sale of mortgaged property—^where individual has complete

control of corporation he may be prosecuted personally
for act of corporation 108

Extradition papers predicated on obtaining money under
false pretenses must Show that representation is as to
existing fact or past event, not as to something to take
place in future 116

Hanmng of dummy labeled with name of citizen is not in
itself violation of any criminal law in this state 178

False swearing—conviction of false swearing in making of
affidavit cannot be sustained unless oath was legally ad
ministered; whenever attention of affiant is called to fact
that statement is not mere asseveration but must be
sworn to and he does any unequivocal corporal act in
response thereto, oath has been administered; recita
tion of affidavit that it was upon oath is jrinma facie
evidence that oath was legally administered and strong
and convincing contra proof is necessary 194

Justice cannot dismiss criminal case before jury on his own
motion for reason that state has failed to make out case;
jury passes upon both law and facts 215

Dangerous weapon—^unloaded firearm or revolver is not
dangerous weapon under 340.39 251

Obtaining money by false pretenses—ihdeterminate sentence
of from nine to ten months in state prison is authorized
under 343.25 as special provision, although general law
under 359.07 requires sentence to be term not less than
one year 321

Embezzlement—indeterminate sentence of from five to fif
teen years in state prison for violation of 221.39 is
authorized by law; person so sentenced may be paroled
after serving minimum of sentence 322

Inquest—district attorney should not withhold his certificate
of approval for witnesses' and jurors' fees in inquest
held on coroner's order, even though district attorney
believes there were no grounds for holding inquest .. 361

Fireworks—sale or use of Smith's automatic machine gun
and Smith's rapid fire machine gun does not violate
340.70 (2) 434

Felony—effect of 353.31 is not to constitute any crime pun
ishable by imprisonment in state prison felony but is
merely definition of word where used in statutes 506

Vagrants—^tramps are likely to be vagrants rather than
needy persons under poor relief laws 517

Sentence to begin at termination of imprisonment for con
viction of former crime is valid under common law,
which validity is not affected by sec. 359.07 555

Disorderly conduct—peeping may sometimes be prosecuted
as disorderly behavior under city ordinances; there is no
statute making peeping criminal offense unless same is
connected with some specific crime prohibited by
statute • 640

Bribery—^money used in attempted bribery is not forfeited
to state 731

Bribery—offer by candidate for public office, made to electors
to serve, if elected, for less than legal salary fixed by
law is in violation of so-called election bribery statutes
(346.09 and 346.18), will disqualify candidate from hold
ing such office and subjects him to penalties provided in
those sections 774
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Lottery—distribution of fans, each containing individual

number which entitles holder to chance to win prize at
county fair if he presents fan in person, is violation of
law 786

Suicide—attempt to commit self murder is misdemeanor ... 823
Assault and theft, unarmed—indeterminate sentence of from

two to four years is erroneous when imposed for viola
tion of 340.43; trial judge having refused to modify such
sentence, it can be corrected only by writ of error or
appeal to supreme court 864

Defendant who has pleaded guilty to criminal charge in jus
tice court may take appeal to circuit court 876

Complaint alleging offense under 26.12 (5) is insufficient
unless it alleges exceptions in statute which are part of
same section and are constituent elements of crime .... 876

Club formed for purpose of conducting public dances under
facts stated is subterfuge and in violation of law 895

Felony—local officer convicted of having pecuniary interest
in public contract in violation of 348.28 is not disfran
chised; such offense is not felony 914

Gambling—giving away without charge, and regardless of
purchase of anything, of cards bearing numbers serially
and entitling holders to prizes in accordance as number
on particular card coincides with figures of bank
balances published each week is not lottery, gambling
device nor violation of trading stamp law 917

Forgery—^facts stated, standing alone, would sustain verdict
of guilty of violation of 343.56 and 343.57 947

Gambling—slot machine which pays package of mints with
opportunity upon chance to secure therewith chips which
are redeemable in merchandise or other things of value
is gambling device and illegal 959

See XVI 56
XI 23,759

Bastardy—extradition may be had for alleged father of il-
le^timate child even though he abandoned same before
child was bom 991

Embezzlement—^is not committed where person obtains pos
session of money but does not follow in detail instruc
tions and agreement under which he is to receive it if
he would in fact have received same amount of money
if he had followed out details 1014

Embezzlement—^intent to embezzle is not established beyond
reasonable doubt in case where person does not follow
in detail instruction and agreement but receives same
amount of money in either case 1014

Burglary—district attorney may file information charging
person as accessory before fact although he waived pre
liminary hearing in case where he was charged as aider
and abettor; to meet exigencies of case it is well to
charge defendant both as principal and as accessory .. 1017

Embezzlement—^prosecution must be in county where person
charged had possession of property or thing alleged to
have been embezzled, not in county where demand was
made 1051

Inquest commenced with statutory six jurors cannot be com
pleted except by full number; inquest cannot be held
without view of body by jury 1126
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Neglect of duty—^poor relief officials are criminally liable for

wilful failure to care for needy persons as required by
law and are liable in damages to any person damaged by
neglect; unreasonable exercise of judgment in finding of
fact and extent of need is neglect 1141

Neglect of duty—^poor relief officials cannot be held civilly
or criminally when funds necessary to performance of
their duties are not available 1141

Culverts. See Appropriations and Expenditures, street improve
ments.

Culverts. See Bridges and Highways, street improvements.

DAIRY AND FOOD

Oleomargarine—injunction issued to restrain enforcement
of reteil license provisions of 1931 regular session law
does not apply to retail license provisions of special ses
sion law 15

Oleomargarine—^injunction issued to restrain circulation of
lists of dealers is superseded by subsequent express
command of legislature to give publicity to names of
licensees 15

Milk ordinance—city is within its rights in passing ordinance
requiring higher standard of milk fat than state law
requires in either milk or cream 662

Damages. See Appropriations and Expenditures.
Damages. See Bridges and Highways.
Damages. See Counties.
Damages. See Fish and Game.
Damages. See Insurance.
Damages. See Public Officers.
Dance hall ordinances. See Counties—ordinances, dance hall.
Dance halls. See Counties—'Ordinances, dance hall.
Dangerous weapons. See Criminal Law.
Declarations. See Elections, nominations.
Deeds. See Mortgages, Deeds, etc.
Deer. See Appropriations and Expenditures, damages.
Deer. See Fish and Game.
Deer. See Fish and Game, damages.
Delegates to national conventions. See Elections.
Delinquent income taxes. See Taxation—income taxes, delin

quent.
Delinquent taxes. See Taxation.
Delinquent taxes. See Taxation, tax collection.
Dentistry. See Public Health.
Depositions. See Courts.
Depositories. See Banks and Banking.
Depositories, county. See Banks and Banking.
Depositories, public. See Banks and Banking.
Depository banks. See Banks and Banking.
Deposits, public. See Banks and Banking.
Deputy county clerk. See Public Officers—county clerk, deputy.
Deputy sherifi. See Public Officers—sheriff, deputy.
Descriptions. See Real Estate.
Descriptions. See Taxation.
Detachment of territory. See School Districts.
Detours. See Bridges and Highways, damages.
Dip nets. See Fish and Game.
Disorderly conduct. See Criminal Law.
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Dissolution. See Corporations. Page
Distribution of assets and liabilities. See School Districts, de

tachment of territory.
District attorney. See Public Officers.
District attorneys' convention. See Appropriations and Expen

ditures.
Ditto marks. See Elections, nominations.
Diversion of funds. See Appropriations and Expenditures.
Divorce. See Marriage.
Drainage district assessments. See Taxation.
Drug habit. See Physicians and Surgeons, basic science law.

EDUCATION

Vocational schools—^limitation upon levy of taxes is refer
able to local municipal assessment 283

Blind—granting of pensions to blind and to blind and deaf
is mandatory under conditions and qualihcations speci
fied in 47.08, but amount is within discretion of county
board within limitations prescribed by that section 300

See XVII 221
Vocational education—board of trustees of Stout institute

and local boards have authority to and are required to
designate public depositories for moneys coming into
hands of auditor or other fiscal agent 345

Vocational education—board of trustees of Stout institute
and local boards may by resolution require auditor or
other fiscal agent to be bonded; premium of such bond
may be charged to appropriation of Stout institute or to
that made by local municipalities 345

Vocational education—^public depositories designated for mu
nicipal funds are also depositories for moneys received
by such mimicipal treasurers 345

Teacher—graduate of county normal school who contracts to
teach primary department of state graded school of
second class is not required to have experience as teach
er in order for school to be entitled to special state aid
provided for by 40.37, but such teacher must have at least
second grade county certificate 354

Teacher—statute requires experience only in case of princi
pal of state graded school of second class who holds first
grade county certificate 354

Contra XX 331
Supervising teacher—salary commencing in month of

August cannot be changed by county board at its an
nual meeting in November so as to increase or dimin
ish salary until end of school year, in following July .. 519

Vocational education—local board may rent for any lawful
purpose any part of its buildings or grounds not pres
ently needed for school purposes 594

Blind—county is not authorized to bring action to recover
from estate of recipient of relief; amount furnished is
under 47.08 791

Supervising teachers—member of county board who repre
sents city which has city superintendent of schools may
not vote upon question of fixing salaries 1002

See.;.... XII 460
Blind—^person who has been resident of state for ten years

next preceding application for pension and of county
wherein said application is made for one year next pre-
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ceding application is entitled to relief even though dur
ing said ten year period she was temporarily absent
from state and lost her sight while so absent 1006

Blind—^when blind person receiving pension under 47.08 dies
no further payment can legally be made 1092

Vocational education—^where there is contest as to right to
office of superintendent of schools in city, one exercis
ing function under claim of right is de facto officer and
entitled to serve as member of local board of vocational
education under 41.15 (2) 1105

County superintendent of schools—^it is mandatory duty to
grant certificate to graduate of course for teachers for
rural schools in normal school located in his county;
upon his refusal state superintendent has power to
grant certihcate 1112

Election officials. See Elections.
Election officials. See Public Officers.
Election returns. See Appropriations and Expenditures.
Election returns. See Elections.

ELECTIONS

Congressional apportionment—^ten districts created by act of
special session are, on law's taking effect, only congres
sional districts in Wisconsin; district delegates to na
tional conventions of various political parties are to
be chosen in ten districts thereby created 100

Congn^essional apportionment—form of ballot attached to
5.24 and provisions of statute with reference to election
of four delegates at large and two district delegates
are directory merely; number of delegates provided by
party machinery may be elected under statute 100

Blue laws—suggested stotement as required by 6.10, to be
appended to question to. be submitted to voters at
next election 154

Election officials—^time fixed for organization of party city
committee for its submission of names to mayor for
election officials, for nomination of election officials by
mayor to coimcil and for approval of nominations by
council, is in each instance directory; required acts, if
not then performed, may be performed later 252

Election officials—city committee should submit to mayor list
of persons selected by each ward chairman; mayor may
not nominate to coxmcil outside such lists; persons not so
qualified cannot be legally chosen by cotmcil 252

Election officials—^performance of several required duties by
party and city officials in selection may be compelled by
mandamus; illegally selected officials may be excluded
from positions by injunction or quo warranto 252

Election officials—^in case of failure to select new officials
old ones hold over; in case of failure of any official to
serve, vacancy may be filled by two election inspectors
or by electors present 252

Candidate for town or village office may not electioneer on
floor of town or village caucus 289

Town or village clerk must cause names of candidates cer
tified by caucus officers to be printed on official ballots 289

Town or village clerk is proper authority on other matters
in printing ballots 289
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Published list of candidates for delegates to national con
ventions should include "statement of principles or can
didates favored" as they appear in nomination papers
and upon delegate election ballots 295

Residence—^man does not lose his residence in town who
establishes home for temporary purposes in another
town while he claims residence in town from which he
moved ; •. 334

Challenges—^inspector of election may sign affidavit for
prospective voter and freeholders; such act does not dis
qualify him from challenging voter nor from passing
upon challenge of others • 335

Election officials—acting as officials when not legally quah-
iiied does not make election void; persons so acting are
subject to prosecution 414

Delegate to national convention—candidate receiving one
vote and no opposing candidate receiving any is entitled
to certificate of election 415

Delegate to national convention—state bopd of canvassers
has no power to cast lots in case of tie vote; such vote
results in no election • • • 415

"Scattering" votes are legal votes and should be counted in
determining if candidate has received necessary majori
ty or plurality of all votes cast for office 420

"Scattering" votes—state board of canvassers rnay send
messenger to obtain names of those voted for by votes
returned as scattering in election of delegate to prohi
bition national convention when vote is nominal 420

Challege—where vote is challenged and inspectors neglect
to tender statutory oath and refuse to permit person to
vote there is violation of 348.24 429

Nominations—separate .nomination papers must be em-
ployed in nominating independent presidential electors 492

Vacancy—right of town official to hold office may be ques
tioned in quo ivaTvanto proceeding under 294.04; if
office is declared vacant and cannot be filled as provided
in 17.25, special election may be called by governor 516

Local election—40.52 authorizes change in number of com
missioners governing schools in city of fourth class by
following provisions of 10.43 540

Assembly districts—^third assembly district of Dane county
includes only that portion of village of Brooklyn located
within county of Dane; that part of village of Brooklyn
within county of Green remains part of assembly district
of Green county v*,;*"•** *"

Nomination—^petition for new party primary ballot is re
quired to be signed by one-sixth of electors in each of at
least ten counties of state, to authorize ballot for state
offices; requires no percentage of electors of state as
whole

Nomination—^petition for new party primary ballot does not
authorize place on ballot for legislative or congressional
offices except in districts in which petition was signed by
one-sixth of electors of district 655

Nomination—primary ballot for new party should not coi^
tain mention of nor space for any offices as to which
petition is insufficient • * * j •; * 1

Sheriff—one who has served term and was re-elected but
resigned on December 15, 1931, is ineligible for office of
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sheriiT during term beginning January, 1933; if such
person files nomination papers with county clerk for said
office, county clerk is required to accept and file nomina
tion papers and place his name upon ballot 757

Bribery—offer by candidate for public office made to elec
tors to serve, if elected, for less than legal salary fixed
by law is violation of law (346.09 and 346.18), will dis
qualify candidate from holding such office and subjects
him to penalties provided in those sections 774

Nominations—^under 5.05 (6) (c) candidate must secure
three per cent of party vote in each of at least one-
sixth of precincts within his election district; he may
secure more than ten per cent of party vote in other
districts, provided, however, that in aggregate he se
cures not less than three per cent nor more than ten per
cent of party vote in entire election district 805

Corrupt practices—candidate may not make ̂ sbursements
in pajmient for circulation of his nomination papers .. 808

Recall—^where petition is filed there is to be no primary
election but nominations for recall election are to be
made under party desig^nation as nearly as may be in
conformity with 5.05; names of all candidates, including
incumbent, are to be placed on single ballot, each under
proper party designation 824

Polls, opening and closing—town board may extend period
during which polls are to be open at primary election
but may not contract such period; no petition is required 835

Nominations—^new party may obtain new party ticket only
in manner provided in 5.05 (6) (e) 847

Nominations—^where there is no party ticket papers filed for
candidate of party in question do not entitle candidate
to place on ballot 847

Nominations—where person signs papers for two candidates
for same office at different times later signature should
be stricken as invalid 849

Nominations—^papers may be circulated for two different
candidates for same office by same person if before cir
culating second set he has changed Ms mind and intends
to support candidate named in such papers 849

Nominations—one who has signed papers for one candidate
may later circulate papers for another candidate for
same office if he has changed his mind and then intends
to support that candidate 849

Nominations—qualified elector of precinct may circulate
papers in various precincts in county and make affidavit
required by statute although he is not resident of pre
cinct in which papers are circulated and signed 850

Nominations—resident of one precinct may certify as to
signers in several precincts, provided he knows facts
certified to 852

Nominations—date must be placed after each sig;nature on
papers for county officers if signature is to be counted 852

Nominations—street and number need not be given after
each name on village papers 852

Nominations—woman may sign her name as either Mrs.
John Doe or Mrs. Mary Doe 852

Nominations—elector Mmself may sign his name and give
residence and date; as general rule others cannot do that
for him 852
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Nominations—^post office is not required to be given in con

nection with signature under 5.05 852
Nominations—county clerk is not required to file papers that

are defective but should do so in order to protect himself 852
Nominations—name of no person should be placed upon

ballot who has not sufficient signatures in connection
with which residence is given and also date of signature;
day of month, month and year should be given 852

Nominations—clerk is criminally liable under 348.28 if he
fails to examine nomination papers filed with him and
places name of person on official ballot who was not en
titled to have his name so placed by reason of his having
failed to file papers containing sufficient number of
countable names 852

Election authorizing issue of bonds is not sufficient to author
ize application for loan for same purpose from state
trust funds 858

Nominations—^where candidate dies before ballots are printed
his name should not appear on ballots 861

Nominations—listing by candidate on his papers of place
which has post office and depot but is not incorporated
is sufficient compliance with 5.05 (1) as to residence of
such candidate 862

Nominations—^failure of signer to use triple ditto marks
under date written by previous signer does not justify
filing clerk in refusing to count such signer's name in
determining sufficiency of papers 862

Voting residence cannot be gained while voter is being sup
ported as pauper by municipality or county in which
election is held; support by another municipality or
county does not prevent gaining voting residence 880

Residence for any period of ten days' duration without sup
port by municipality or county in which election is held
establishes voting residence 880

Receiving temporary relief is not being supported as pauper 880
Constitutionality of 6.51 (J.1) discussed 880
Procedure to be followed by election officials in case vote is

challenged discussed
County canvass—canvassers' determination for publication

under 6.64 (2) may be summarized report ... 897
Suffrage—local officer convicted of having pecuniary inter

est in public contract in violation of 348.28 is not dis
franchised 914

Nomination—county clerk must place on ballot for general
election name of person receiving highest number of
votes for sheriff in primary, despite fact that such person
is not citizen of U. S. and hence ineligible to office, where
he may become citizen and qualify for office before com
mencement of his term 925

Nomination papers cannot be accepted by secretary of state
after midnight of last day for filing 936

Nomination—^name of candidate who has not filed declaration
of acceptance cannot be placed on ballot 937

Corrupt practices—candidate's expense account may be filed
upon court order within seven days after date falling
four days after primary; if not so filed, his name may
not be placed upon ballot 953

Nomination—declaration required by 5.17 (3) must be defi
nite, formal statement that candidate will quality for
office if elected 956
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School district clerk—^under stated facts A is declared to be

duly elected clerk, B not having gained any title to
such office by reason of flipping of coin 966

Recount proceedings—^petitioner is entitled, to have board of
county canvassers recount votes, under statement of
facts, even though proof of service was not filed until
morning of fourth day after last day of meeting of
board of county canvassers 1041

Recount proceedings—^petition for recount to be filed within
five days after last day of regular meeting of board of
canvasser was to have been filed within five days after
November 14 1041

Election returns—^town official making returns to county
clerk is entitled to be reimbursed for postage and re^s-
tration fees actually disbursed, plus fifty cents; no mile
age may be paid 1046

Party committees—limitation of time for calling meetings
of party city committee and party county committee
fixed by 6.19 is not mandato^ but directory; if such
meetings are called at later time organization may be
had and officers may be elected 1068

Suffrage—^person who has filed his first application for cit
izenship but has not yet received his second papers may
be pardoned by governor; that will not restore to him
right to vote 1088

Embalming. See Public Health.
Embezzlement. See Criminal Law.
Emergency appropriations. See Appropriations and Expendi

tures.
Emergency appropriations. See Legislature.
Emergency board. See Appropriations and Expenditures.
Emergency relief. She Appropriations and Expenditures.
Eminent domain—^no damages may be claimed by property owner

water in whose well is lowered by diversion of subsur
face percolating water by excavation for subway grade
separation project 888

Eminent domain. See Bridges and Highways.
Eminent domain. See Bridges and Highways, fire roads.
Eminent domain. See Public Lands, fire roads.
"Engaged in." See Words and Phrases.
Erroneous sentences. See Courts.
Evidence. See Criminal Law.
Executions. See Courts.
Exemption. See Courts, executions.
Exemption. See Taxation.
Extension of time for payment of taxes. See Taxation.
Extradition. See Criminal Law.
Extradition. See Criminal Law, bastardy.
False swearing. See Criminal Law.
Fees. See Courts.
Felony. See Criminal Law.
Fences. See Bridges and Highways.
Fertilizers. See Agriculture.
Fines. See Courts.
Fire department dues. See Appropriations and Expenditures.
Fire department dues. See Insurance.
Fire insurance. See Insurance.
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Fire protection. See Appropriations and Expenditures, Page
forest crop lands.

Fire protection. See Public Lands, forest crop lands.
Fire roads. See Bridges and Highways.
Fire roads. See Public Lands.
Fireworks. See Criminal Law.

FISH AND GAME

Peddler who in course of his peddling sells occasionally at
wholesale does not thereby operate "wholesale fish mar
ket or fish house" under 29.135 24

Ice fishing—is prohibited in Lake Marinuka, Trempealeau
county 49

Ice fishing—^is prohibited in Trempealeau Lake from January
1 to April 1, 1933 49

Ice fishing—^is permitted from June 20 to January 1 of each
year in Trempealeau Lake 49

Gun is loaded when cartridges are in magazine of lever-ac
tion automatic or slide-action rifie, within contemplation
of 29.22 (1) 204

Contra XVI 688
Net fishing—^if in judgment of conservation commission it is

necessary to establish rules and regulations defining
pound nets, trap nets and trammel nets in order to carry
out provisions of 23.09 it has power to do so 206

Net fishing—^trout and whitefish caught in four inch mesh
gill net may be retained when caught; lake trout and
whitefish caught in two and five-eighths inch mesh gill
net are unla^ully caught and possessed; if alive they
must be returned to waters, if dead but of commercial
value they must be turned over to conservation depart
ment to be sold as other confiscated articles are sold .. 305

Inland water—^Little Sturgeon Bay, Riley's bay. Egg harbor.
Fish Creek harbor, Eagle harbor. Bailey's harbor. Mud
bay. North bay, Rowley's bay, Washington harbor, Jack
son harbor and Detroit harbor in Washington Island
come under classification; conservation commission may
require nonresident hook and line fishermen to purchase
licenses to fish in said waters 469

Minnow nets—penalties for violation of 29.32 (1), (2) and
(3) are contained in 29.63, while penalties for violation
of (4) and (5), 29.32 are given in said subsections .... 541

Trap nets—ch. 286, L. 1931, gave conservation commission
power only as to trap nets in Lake Michigan and Green
Bay, including proximity and priority of pound nets; so
long as order prohibiting trap nets is in force it has no
further power under that chapter except to enforce its
order 606

Trap nets—definition in ch. 286, L. 1931, may include other
• than nets commonly known as such and may include any
net top of any part of which is closed; may include
so-called "long tunnel pound net" 606

Conservation commission rules—authority of commission to
adopt rules is confined to administration of powers spe
cifically conferred upon commission and to enforcement
of statutes; commission is given no power to regulate
generally to conserve fish and game 606

Conservation commission rules—order regulating depth of
water in which pound nets may be used, distance apart
of such nets, number and length of leaders, etc., is un
authorized 606
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Hunters and trappers, reports—requirement of 29.628 is di

rectory as to date; filing of report is mandatory prior
to Feb. 1 only as is necessarily limit for use in enabling
commission to prepare statistics; penalty applies only
to such licensees as wilfully disregard requirements of
statutes 878

Wild life refuges—^proper legal steps have been taken by
conservation department in establishment of Horicon
marsh refuge 992

Wild life refuges—^persons hunting or fishing within boun
daries of Horicon marsh in violation of ch. 29 may be
arrested and punished 992

Conservation commissioners acting as individuals have no
authority to officially represent state or department be
tween regular meetings 1004

Dip nets—sec. 29.285 purports to prohibit use in counties
mentioned therein, including Waushara county; this is
modified as to Waushara county by 29.286 1009

Cisco nets and whitefish nets—sec. 29.286 authorizes use in
counties named therein, including Waushara county ... 1009

Conviction in circuit court revokes A's hunting license and
no license may be issued him for one year following such
conviction; appeal to supreme court, without further
{>roceedings, does not suspend operation of statute; if
ower court is reversed revocation is ineffective 1049

See XVII 494
Damages—claims for damage done by deer may be allowed

only for damage to property on land of claimant 1070
Deer—^possession of firearms not unloaded and knocked

down, or unloaded and within carrying case, in terri-
to^ where there is open season for deer for five days
prior to opening date, constitutes violation subject to
penalty provided in 29.63 1087

Ice fishing—^under 29.28 (2n) conservation commission may
open waters enumerated in 29.28 (2m) for such periods
as it may designate, but may not restrict privilege to
such individuals as submit evidence of economic emer
gency 1091

Bounty—conservation warden who is not notary public and
who has no authority other than that of warden is not
authorized to administer oath or affidavit required in
29.60 (2) 1093

Arrest—conservation warden has authority under 29.05 (1)
to arrest, with or without warrant, sheriff detected in
violation of ch. 29 or whom warden has reasonable
cause to believe guilty of violating any provision of ch.
29 1099

Deer—it is unlawful for one duly licensed and who has tag
for deer to shoot more than one buck during open sea
son; one who attaches his tag to second deer shot by one
person violates statute 1103

"Fixture." See Words and Phrases.
Foreign corporations. See Corporations.
Foreign owned automobiles. See Automobiles, law of road.
Forest crop lands. See Appropriations and Expenditures.
Forest crop lands. See Public Lands.
Forfeitures. See Criminal Law, bribery.
Forgery. See Criminal Law.
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Free textbooks. See School Districts. Page
Gambling. See Criminal Law.
Garnishment. See Courts.
Gasoline tax. See Appropriations and Expenditures, street im

provements.
Gasoline tax. See Bridges and Highways, street improvements.
Gasoline tax fund. See Appropriations and Expenditures, street

improvements.
Gasoline tax fund. See Bridges and Highways, street improve

ments.

General charter cities. See Municipal Corporations.
Graded schools. See School Districts.
Grand juries. See Courts.
Gravel. See Bridges and Highways, damages.
Gravel. See Counties, damages.
Health commissioner. See Public Health.
Health commissioner, city. See Public Health, board of health.
Highway commissioner, county. See Bridges and Highways.
Highway commissioner, county. See Counties, county highway

commissioner.
Highway committee, county. See Public Officers.
Highway employees, county. See Bridges and Highways.
Highway employees, county. See Counties, county highway em

ployees.
Highway improvement bonds. See Municipal Corporations, mu

nicipal borrowing.
Highway patrolman. See Public Officers, patrolman.
Historical society. See Public Lands, state historical society.
Home rule. See Municipal Corporations—ordinances, charter.
Hunters and trappers, reports. See Fish and Game.
Ice fishing. See Fish and Game.
Illegitimacy. See Minors.
Income tax appeals. See Courts.
Income tax appeals. See Taxation.
Income tax board of review. See Public Officers.
Income taxes. See Taxation.
Income taxes, delinquent. See Taxation.
Indeterminate sentences. See Courts.

INDIANS

State courts have no jurisdiction to try tribal Indians who
are wards of U. S. government for any offense commit-
tend on reservation by one Indian upon another 681

Justice of peace on Indian reservation has no jurisdiction to
try Indian for misdemeanor 681

Land purchased with Indian trust funds taxable before pur
chase by state is taxable after purchase even though
title is in Indian with restrictions as to alienation 998

Land purchased with Indian trust funds never subject to
taxation by state is not taxable after purchase if Indian
holds under deed with restriction as to alienation imposed 998

INDIGENT, INSANE, ETC.
Medical aid—^no obligation exists on city or county to pay

for aid furnished indigent unless furnishing of such aid
has been authorized by proper authorities 149

Legal settlement—^time during which prisoner is out on
parole from reformatory cannot be counted in determin
ing his legal settlement in town where he has been
placed 186
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INDIGENT, insane, ETC.—(Continued) Page
Legal settlement—^it will be necessary for prisoner to re

side in town one full year after expiration of his parole 186
Lgal settlement—if person is transient and has no legal

settlement anywhere relief must be granted by county 186
Legal settlement—person has legal settlement in some

other town than one in which he has been residing, town
board will be authorized to grant him relief and to re
cover it from town in which he has such settlement .... 186

Wisconsin general hospital—^when county judge orders treat
ment at home or in hospital, under ch. 142, Stats., cost
is to be paid by county 240

Communicable diseases—where quarrantine is ordered Shick
test and serun\ used to immunize patient must be paid
for by town, village or city; serum used for other pur
poses for benefit of patient must be paid for by mu
nicipality liable for support of poor 303

Communicable diseases—^procedure is to notify poor com
missioner as soon as place is quarantined; he is re
quired to furnish necessities of life in same manner that
he furnishes same to other indigent persons; if he fails
to do so mandamus is probably remedy 303

Fact that person having legal settlement in town conveyed
property to county operating under county system of
relief at time of lus entering county home does not re
lieve such town of duty to support such person when
county reverts to local system of poor relief 318

No statute requires any municipality in state to support,
while he is residing in another state, person who has
moved to that state 363

Legal settlement—one chronically insane cannot establish
his residence nor legal settlement anywhere; neither
can he lose residence or settlement where once acquired 390

County board has power to grant aid to indigent persons
by resolution 467

Coimty board may delegate power to county poor agents to
raise or lower amount to be given individual even to
extent of granting no further relief 467

Transient paupers—sheriff, tmless properly empowered by
authority of county board directly or through county
poor authorities, may not feed transients and collect
therefor from county 517

Transient paupers—^towns, cities and villages may collect
from county poor authorities relief of transients only
when such paupers make oath of their legal settlement 517

Tramps are likely to be vagrants rather than needy persons
under poor relief laws 517

Soldiers' relief fund—aid is to be given in discretion of sol
diers' relief commission, to needy soldiers, etc., who have
residence in county, as distinguished from legal settle
ment of ch. 49 522

Soldiers' relief fund—^aid under 45.14 is not subject to re
imbursement provisions of ch. 49, nor is soldier subject
to provision of 49.03 (9) for removal to county of set
tlement; if relief is "temporary," under 45.20, relief and
soldier are under all provisions of ch. 49 except commit
ment to poorhouse as provided by 49.07 522

Relief funds—county may not require needy persons, as
condition of relief, to contract to reimburse county and
to convey present and future property as security
therefor 596
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INDIGENT, INSANE, ETC.—(Continued) Page
Resolution of county board authorizing poor comnussioner

to pay claims for services of specialist in certain cases
is valid • • 674

Supervisor has authority, under 49.14 (3) and resolution
adopted by county board, to authorize special medical
care and hospitalization for poor persons in his town,
ward or village, without approval of one of county poor
commissioners

Legal settlement—^family who moved to private benevolent
home in La Crosse county in January, 1980, and re
mained there until November, 1931, have established
legal settlement in La Crosse county, not having been
supported as paupers by town, village or city in said
county during that period 707

Soldiers' relief funds—soldiers' relief commission may not
be provided with funds from general fund to take care
of impending shortage; indigent soldiers and sailors may
receive aid under county poor laws in proper cases .... 719

One A, who has not acquired legal settlement on her own
right in any other county, retained her legal settlement
in Green Lake county, where her husband resided at
time when she was admitted to state sanatorium 752

Legal settlement—^time spent in prison by person who has
residence in certain county will be counted in establish
ing his legal settlement and that of his wife and chil
dren although they may live in another locality 780

Tuition—children of parents who reside in village of Omro
but who receive poor aid and whose legal settlement is
in city of Oshkosh are entitled to attend school in village
of Omro free of charge and village of Omro is not en
titled to charge Oshkosh for tuition 796

Legal settlement—person who has no legal settlement in
town, village or city is charge upon county in which
he is living 838

One who has committed offense, is thereupon found insane
and is committed to central state hospital for insane
may not be removed therefrom by board of control to
Wisconsin memorial hospital; such transfer can be made
only by court having jurisdiction of prisoner's case .... 856

Legal settlement—it is within discretion of coimty admin
istering poor relief to furnish relief to person having
legal settlement in another state or to proceed under
49.03 (9) to secure his removal to place of his legal
settlement 893

Legal settlement cannot be acquired by person under legal
restraint 893

Board of control has no jurisdiction to order transfer of per
son committed to central. state hospital prior to his
being there received, nor jurisdiction to order transfer to
another state hospital of person committed to central
state hospital under 357.13 902

Court may commit, under 357.13, only to central state hos
pital, board of control not having designated any other
institution and, having so committed, court may not
transfer patient elsewhere, except to county asylum if
he be adjudicated incurable, or to Milwaukee hospital
under 51.23 (2); court may also order return of com
mitted person for further proceedings in criminal matter 902
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INDIGENT, INSANE, ETC.—(Continued) Page
Wisconsin memorial hospital act does not except special

class from statutes on commitment and transfer of
criminal insane 902

Old-age pension—49.37 (2) is applicable to counties which
have adopted county system of poor relief 939

Sterilization of defectives—advice is given that neither poor
relief officials nor physicians become parties to opera
tions except in course of strictly therapeutic surgery.. 940

Legal settlement—^if person has no legal settlement he must
be relieved under 49.04 979
,  See XIX 41

Legal settlement—person having no legal settlement in state
cannot be transported to another state even though he
may have legal settlement in such state 979

See XIX 84
Contra t XXI 893

Legal settlement—^where one has legal settlement in one
municipality but removes to another and remains ab
sent from first municipality for more than one year but
during entire time continues to receive aid from first
municipality, his legal settlement continues in first
municipality, which remains liable for his support .... 983

Medical aid—^no obligation upon municipality is created by
furnishing hospital service, medical or other relief to
person by private individuals or institutions unless di
rected by officers of such municipality charged with ad
ministration of poor relief 1067

Only one fee of four dollars for examination and certificate
is allowable to physician for examining insane person
unless conditions giving rise to exception in 51.07 (2)
exist 1090

Status of voluntary patient in state hospital for insane, if
indigent, must be determined by county judge as provid
ed in ch. 357, L. 1927; opinion in XV Op. Atty. Gen. 187
is superseded by amendment to 51.10 as enacted by ch.
357, L. 1927 1097

Poor relief officials are criminally liable for wilful failure
to care for needy persons as required by law and are li
able in damages to any person damaged by neglect to
provide care; unreasonable exercise of judgment in find
ing of fact and extent of need is neglect 1141

Poor relief officials cannot be held civilly or criminally when
funds necessary to performance of their duties are not
available 1141

Inheritance taxes. See Taxation.
Injunctions. See Courts.
Inland waters. See Ksh and Game.
Inquests. See Criminal Law.
Insane. See Indigent, Insane, etc.

INSURANCE

Where mortgage clause is attached to policy of town mutual
insurance company, mortgagee is not liable for payment
of assessment under 202.11 (2); requirement that no
tice of default in assessment be given to mortgagee is
not unconstitutional 67

Town mutual insurance company may reinsure risks with
authorized fire insurance company organized under an
other chapter of statutes than ch. 202 125
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INSURANCE—(Continued) Page
Fire department dues—^actual cost of fire inspections made

by industrial commission is to be paid from undisbursed
dues accumulated under 201.59 (4) ; balance of such
funds may be used by fire marshal in investigation of
fires under 200.19 230

Fire department dues—appropriations by 20.56 (2) and 20.57
(2) of dues paid under 200.17 do not lapse 230

Benefit society—secretary of state may not accept and file
articles of incorporation stated purpose of which in
cludes endowment of estates of deceased members with
funds as set forth in membership certificate; articles
should be filed with insurance commissioner 284

See XX 607
Contra XVIII 142

Fire department dues—mutual insurance companies, in com
puting dues on basis of gross premiums, are allowed to
deduct money returned to policy holders at expiration
of policy even though such money may have come from
investments 291

Acceptance of deposits and payment of interest thereon by
insurance company constitutes violation of banking
laws 294

"Rejected" compensation insurance risks are allotted among
bureau companies in rotation; mutual company may
not require of such risk rider waiving dividends of com
pany applicable to its compensation insurance; merit
rating schedule may not classify "rejected risks" as such
but must base its merit rating upon actual conditions
affecting hazard * 472

Buildings loaned to state by federal government and used
by Wisconsin national guard may be insured in state
insurance fund 627

Fire insurance—203.21 is applicable where building is totally
destroyed by fire and there are two or more fire insur
ance policies covering such property, regardless of
whether several insurance companies had knowledge of
existence of other policies ;.... 634

Unemployment insurance—there is no statute in Wisconsin
other than those created by ch. 20, L. 1931, Special Ses
sion, affecting subject 641

Unemployment insurance—group of employers may act as
single employer in merging their individual risks with
out thereby violating any of provisions of law 641

Damages—^where statutes impose double damages for in
jury to bridge, question whether insurance company is
liable for double damages must be determined from
wording of insurance contract 755

Wisconsin insurance corporations are not authorized to sub
scribe to stock of federal home loan bank organized un
der act of congress of July 22, 1932 907

School district board may require person contracting to fur
nish transportation for school children to carry liability
insurance as one of conditions of contract 982

Money accepted on deposit as regular business of insurance
company constitutes violation of banking laws; but if
money accepted constitutes merely advance payment of
premiums and is in fact used as such, there is no viola
tion of banking laws 999
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INSURANCE—(Continued) Page
Pact that doing business of insurance without state authority

is crime does not prevent interference of equity where
other grounds of equity jurisdiction exist 1123

Quo warranto action will lie to punish unauthorized exer
cise of franchise to do business, resulting in judgment of
ouster, for violation of which corporation or individual
may be punished in contempt 1123

Injunction proceedings will lie to enjoin unauthorized doing
of business 1123

Interim committee on aviation. See Appropriations and Expendi-
ditures—aviation, interim committee.

Interim committee on aviation. See Legislature—aviation, inter
im committee.

Interim committee on courts. See Appropriations and Expendi
tures—courts, interim committee.

Interim committee on courts. See Legislature—courts, interim
committee.

Interstate commerce. See Commerce.
Interstate commerce. See Corporations.

INTOXICATING LIQUORS
Person licensed to practice osteopathy and surgery may

prescribe or use intoxicating liquor in surgical cases .. 137
See XII 160
Contra XIV 231

X 837

Intrastate bridges. See Bridges and Highways.
Investigators. See Counties.
Investment associations. See Banks and Banking.
Investment associations. See Building and Loan Associations.
Jails. See Charitable and Penal Institutions.
Jails. See Coimties.
Jails. See Prisons.
Joint resolutions. See Appropriations and Expenditures.
Judge, circuit. See Public Officers.
Judge, county. See Public Officers.
Judge, municipal. See Public Officers.
Juries, coroners'. See Criminal Law, inquests.
Jurors. See Appropriations and Expenditures.
Justice court. See Courts.
Justice of peace. See Public Officers.

LABOR

Unemployment insurance—^there is no statute in Wisconsin
other than those created by ch. 20, L. 1931, Special Ses
sion, affecting subject 641

Unemployment insurance—^oup of employers may act as
single employer in merging their individual risks without
thereby violating any of provisions of law 641

Wages—^under ch. 262, L. 1931, where indebtedness to em
ployee existed prior to effectiveness of that act, pay
ments made to employee subsequent to effectiveness of
act are construed to apply to inaebtedness incurred sub
sequent to effectiveness of act, unless there was clearly
expressed intent of parties to contrary 764

Specifications made for building of industrial school at Ore
gon which specify prevailing wage rate as required by
sec. 103.49 and contain paragraph authorizing payment
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LABOR^( Continued) Page
of prevailing wage rate as modified by industrial com
mission thereafter during erection of building are valid 870

Law of road. See Automobiles.
Leases. See Real Estate.
Legal settlement. See Indigent, Insane, etc.
Legal settlement. See Minors.
Legal settlement. See Minors, child protection.
Legal settlement. See Mothers' Pensions.

LEGISLATURE

Resolution—date after which operation of motor vehicle
without current registration is punishable offense is law
of state; may be changed only by act of legislature;
secretary of state has no power to exjtend time upon re
quest of assembly •

Aviation, interim committee—balance of appropriation made
in ch. 520, L. 1929, has lapsed and is no longer available oil

Member of legislature and member of Milwaukee county
board—offices are compatible; person holding both may
receive compensation attaching to both offices ... • • •«- 439

Oaa XVII 261
X 305

Emergency appropriation—legislative committee created to
study cut-over land and tax delinquency problem in
northern Wisconsin may include other parts of state and
other related problems if deemed expedient 600

Emergency appropriation—emergency board has no power to
enlarge powers of committee but may supplement ap-
propriation if it is insufficient 600

Courts, interim committee—appropriation has lapsed and no
further expenditures may be made by committee ..... 614

Assembly districts—third assembly district of Dane county
includes only that portion of village of Brooklyn located
within county of Dane; that part of village within coun
ty of Green remains part of assembly district of Green
county

Legislature, member. See Legislafnire.
Liability for funds. See School Districts. ^
Liability of stockholders. See Banks and Banking.
Licenses. See Municipal Corporations.

liens , ^
Highway commission has no duty to perform undp 304.21

but should co-operate with secretary of state to extent
of official information as to lien claims on file under
289.53; judgment claimant must satisfy secreta^ of
state that facts exist justifying payment under 304.21 551

-Limestone. See Agriculture, fertilizers.
Loaded. See Words and Phrases.

LOANS FROM TRUST FUNDS
Town may borrow for "building roads," which term includes

construction and improvement expenditures on roads
within town for which town is authorized by law to ex
pend money : j i"

Money borrowed from state funds by Aullage may be used for
any highway expenditure authorized by statute, wnicn
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LOANS FROM TRUST FUNDS—(Continued) Page
includes paving over railway right of way where railroad
fails or refuses to pay 694

Election authorizing issue of bonds is not sufficient to author
ize application for loan for same purpose 858

Boundaries of school district which has borrowed from state
trast funds may be changed but all territory included in
district at time loan is made remains charged with ir-
repealable tax levy 990

Local elections. See Elections.
Logging railroads. See Railroads.
Logging railroads. See Taxation.
Lotteries. See Criminal Law.
Lotteries. See Criminal Law, gambling.
Malfeasance. See Public Officers.
Malpractice. See Physicians and Surgeons.

MARRIAGE

Divorce—one A, who had not acquired legal settlement on
her own right in any other county, retained her legal
settlement in Green Lake county, where her husband re-
sided ̂  time when she was admitted to state sanatorium 752

Divorce-^sheriff on salary which covers his services in all
criminal cases is not entitled to received additional fees
for serving papers under 247.29 765

Mayor. See Public Officers.
Medical aid. See Indigent, Insane, etc.
Medical expense. See Counties. .
Meffical practice act. See I*ublic Health, beauty parlors.
Midwifery. See Public Health.

MILITARY SERVICE

Soldiers' bonus—persons who were called in draft but did
not reach camp and were hence not accepted and en
rolled in armed forces of United States did not "serve"
in those forces; are not entitled to bonus provided bv
ch. 667, L. 1919 I75

Where funeral expenses of war veteran* total' two 'hundred
dollars and U. S. government contributes one hundred,

c  contribute additional one hundred .... 281Soldiers relief fund—aid under 45.14 is to be given, in dis
cretion of soldiers' relief commission, to needy soldiers
etc., who have residence in county, as distinguished from
legal settlement of ch. 49 koo

Soldiers' relief fund—aid under 45.14 is not subject to re
imbursement provisions of ch. 49, nor is soldier sub
ject to provision of 49.03 (9) for removal to county of
settleinent; if relief is "temporary," under 45.20, relief
and soldier are under all provisions of ch. 49 except com
mitment to poorhouse as provided by 49.07 522

Soldiers' relief commission may not be provided with funds
from geimral fund to take care of impending shortage
in relief fund; indigent soldiers and sailors may receive
aid under county poor laws in proper cases 719

Soldiers' and sailors' relief—appropriation may be made oniy
at November session of county board in connection with
levy of special tax therefor; commission may not expend
amount in excess of tax so levied gl6
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MILITARY SERVICE—(Continued) Page
Soldiers' relief—provisions of 45.20 apply irrespective of

length of service 1062

Milk ordinances. See Dairy and Food.
Milk ordinances. See Public Health.
Milk sales. See Counties, county board.
Milk sales. See Public Health.
Minnow nets. See Fish and Game.

MINORS

Child protection—although 48.15 does not authorize sen
tencing after eighteen of child convicted before eighteen
to industrial school, statutes giving juvenile court
authority to change commitment of delinquent child
from time to time until twenty-one authorize commit
ment to industrial home at any time until twenty-one 267

Child protection—board of control may transfer delinquent
cmld of over eighteen from industrial school to state
reformatory or industrial home for women 267

Judgment of juvenile court purporting to permanently com
mit child to state school at Sparta and at same time
place it in custody of its mother probably is void; mother
and father having abandoned child, proceedings should
now be had, in county where child now is, for adjudica
tion of abandonment, permanent commitment and ter
mination of parental rights 337

Children's board, county—^may be given control of adminis
tration of poor relief and its work may be co-ordinated
with administration of aid to dependent children, sol
diers' and sailors' relief, blind and deaf pensions and old
age assistance; statutory administrative machinery may
not be wholly dispensed with under 48.30 (7) 498

Adoption—legal settlement of boy follows that of his adopt
ed parents; but if foster parents have not adopted him,
then it follows that of his mother if his father has no
legal settlement in this state 547

Legal settlement—boy having mother with legal settlement
in this state cannot acquire legal settlement of his own
under 49.02 (5) 547

Child protection—^juvenile court of county other than one
in which child has legal settlement may determine legal
settlement of said child, but should give notice to county
where such settlement is had 643

Adoption—^written consent given by parents either before or
after September, 1929, for adoption of their children,
who were committed prior to September, 1929, to state
public school at Sparta, if voluntarily given, is sufficient 678

Child protection—children who after death of their parents
resided in Washington county over one year and thereby
gained legal settlement in that county are entitled to
aid imder provisions of ch. 48 in that county 759

Illegitimacy—money to be paid to mother of illegitimate
child or to town or county by father as provided by
166.11 includes Ijdng-in expenses, although such expens
es are larger than usual because of venereal disease of
mother 1013

Child protection—child under age of eighteen, when con
victed of criminal offense, may be committed to indus
trial school for boys after he has passed age of eighteen 1016

See XIX 613
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MINORS—(Continued) Page
Legal settlement of two minor children living with their

mother who has legal settlement different from that of
their father follows that of father . 1095

Adoption—^notice of hearing on adoption of illegitimate child
need not be published 1097

Misdemeanors. See Criminal Law, accessory to offense.
Moratoria. See Constitutional Law.
Moratoria. See Mortgages, Deeds, etc.

MORTGAGES, DEEDS, ETC.
Where mortgage clause is attached to policy of town mutual

insurance company mortgagee is not liable for payment
of assessment under 202.11 (2); requirement that notice
of default in assessment be given to mortgagee is not
unconstitutional 67

Chattel mortgage—^241.11 as amended by ch. 291, L. 1931,
is not clear as to termination date of mortgage filed
prior to Jan. 1, 1932; safest course is to file affidavit of
renewal pursuant to 241.11, Stats. 1929, and annually
thereafter in accordance with 241.11 as amended^ 139

Chattel mortgage or conditional sales contract—^register of
deeds retains original document on file, when satisfied,
until its destruction is authorized 139

Chattel mortgage or conditional sale contract once filed with
register of deeds cannot be withdrawn; if withdravm
with permission of register of deeds it has no judicial
sanction 139

Chattel mortgage and conditional sale contract—in view of
ambiguity of filing statutes, should be filed in original 139

Chattel mortgage and conditional sale contract—^register of
deeds should accept for filing documents that comply
with minimum requirements of statute 139

Chattel mortgage or conditional sale contract—^when satis
fied or canceled, register of deeds must retain original
document on file until its destruction is authorized .... 630

See 139
Langlade County Memorial Hospital may be leased to pri

vate religious society to be operated as memorial for
soldiers and sailors, or title thereto may be transferred
by deed containing condition subsequent restricting use
of property as memorial hospital 727

Moratorium—legislature may constitutionally provide for
moratorium or adjustment of principal and interest of
mortgage indebtedness on farms and homes 1108

MOTHERS' pensions

Payment of small sums by divorced husband to mother of
dependent children does not bar mother's right to aid 280

Legal settlement—^under stated facts minor children and
mother gained legal settlement in Ladysmith by con
tinued residence therein for one whole year 709

Legal settlement—Aboard of control cannot authorize Rusk
county to grant aid to mother of dependent children
under 48.33 (5) (c) where mother and children have
gained legal settlement in Rusk county 709

Appropriation to provide additional funds for children's aid
may be made at special session of county board 816

Aid may not be furnished under 48.33 (7) where child in
question is being provided for under ch. 49, Stats 952
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Page
Motor vehicle fuel tax. See Automobiles.
Motor vehicle fuel tax. See Taxation.
Motor vehicle hauling permits. See Automobiles, ton mile tax.
Motor vehicle licenses. See Automobiles, law of road.
Municipal borrowing. See Counties.
Municipal borrowing. See Municipal Corporations..

MUNICIPAL CORPORATIONS

General charter city may have both local board of health and
health commissioner 1

General charter city may adopt charter ordinance under 66.01
so as to elect to be governed by 141.01 1

General charter city may adopt charter ordinance provid
ing for election of health officer by direct vote of people
instead of by appointment 1

Municipal borrowing—^town may borrow from state trust
funds for "bviilding roads," which term includes con
struction and improvement expenditures on roads within
town for which town is authorized to expend money .. 308

Fire and police department—choosing of members of board
of fire and police commissioners may be made elective
under procedure outlined in 62.09 (3) (b) 350

Fire and police department—after offices of fire and police
commissioners are made elective there will be only one
vacancy for board to fill 350

Fire and police department—^provision of 62.13 (1) against
more than three members of same political party applies
to elective commissioner, but no party designation is to
appear on ballot 350

Town—^under 66.04 (7) may temporarily invest in unse
cured notes of county 406

Town meeting—^has no power to change compensation of
supervisors from per diem to fiat salary basis 417

See XVII 291
XI 326

Public utility—all charges against customers for preceding
year which are delinquent November 1 are to be report
ed to clerk by treasurer; they thereupon become lien
upon property on which service was furnished 424

City is enlatled to elect supervisor for each ward irrespective
of population until and unless wards are altered in ac
cordance with provisions of 62.08 465

License—county board has no power to license sale of non-
intoxicating liquors 515

Municipal borrowing—^notice of special election to vote on
approval of initial resolution adopted by village board
for issuance of bonds vmder ch. 67, Stats., must embody
copy of resolution, as must also ballot used at such spe
cial election, and question submitted must be whether
resolution shall be or shall not be approved 568

Municipal borrowing—vote on initial resolution must be
taken at meeting of village board attended by all of its
members-elect, or, if any such member is not present,
proof by affidavit of present member must be made and
recorded, showing that absent member or members were
notified of time, place and purpose of meeting at least
twenty-four hours before such time 568

Municipal borrowing—initial resolution for issuance of vil
lage bonds should specifically authorize issuing of
bonds and not merely borrowing of money 568
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Municipal borrowing—^highway improvement bonds issued

by county under 67.13 may not be sold at less than par 629
See IX 182

Village—incorporated village has power to levy and collect
license fees from peddlers in addition to fees provided
by state law 644

Contra II 611
Municipal borrowing—money borrowed from state trust

funds by village may be used for any highway expen
diture authorized by statute, which includes paving over
railway right of way where railroad fails or refuses to
pay 694

Municipal utility which has rule for disconnection of service
of delinquent customers extending credit beyond terms
thereof may collect such charges as taxes; lien is im
posed even though property has been sold after delin
quent charges are incurred 69.5

Municipality must accept money tendered to it for deposit
by cemetery association 821

Municipality accepting money for deposit from cemetery as
sociation may reinvest it in accordance with provisions
of 281.32 (1) (a) 821

Municipal borrowing—election authorizing issue of bonds is
not sufficient to authorize application for loan for same
purpose from state trust funds 858

Annexation of territory—40.30 is not applicable to annexa
tion of outside territory by city of second class 873

City school plan—^joint school district comprising entire
territory of two cities of fourth class and other rural
territory is not subject to provisions of 40.50 to 40.60
and may continue to operate as joint school district .. 951

Municipal borrowing—^where tax has been levied for school
purposes and tax roll has been turned over to treasurer
for collection in city operating under city school plan,
common council may borrow money in anticipation of
payment of such taxes under provisions of 67.12 (6) .. 1032

Ordinance, charter (Madison), abolishing existing wards and
creating new ones and providing for election of alder
men and supervisors is held valid 1057

Municipal judge. See Public Officers—judge, municipal.
Municipal utilities. See Municipal Corporations.
Mutual savings banks. See Banks and Banking.

NATIONAL GUARD

Adjutant general may arrange to have conservation com
mission establish nursery at Camp Williams if such
establishment will contribute to maintenance, care and
improvement of camp, provided full control is retained
by him 155

Buildings loaned to state by federal government and used by
Wisconsin national guard may be insured in state in
surance fund 527

Neglect of duty. See Criminal Law.
Negotiable instruments. See Trade Regulation.
Net fishing. See Fish and Game.
New. _ See Words and Phrases.
"Nominate." See Words and Phrases.
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Nomination papers. See Elections. Page
Nominations. See Elections.
Nominations. See Elections, corrupt practices.
Nonintdxicating liquors. See Municipal Corporations, licenses.

NORMAL SCHOOLS

Teacher in teachers' college who is permitted to serve three
years acquires permanent tender; action of board of
regents in discharging teacher under 37.31 is review-
able by certiorari 38

Normal schools, county. See Counties, county normal schools.
Noxious weeds. See Agriculture.
Noxious weeds. See Bridges and Highways, patrolmen.
Nurse, county. See Counties.
Nurse, county. See Counties, agricultural agent.
Oaths. See Courts.
Obtaining money by false pretenses. See Criminal Law.
Occupation tax on coal. ̂ See Taxation.
Oculists. See Public Health, osteopathy.

OIL INSPECTION

Gasoline used by oil companies in their own automobiles and
trucks is subject to inspection by state oil inspector "... 817

Sale of X gas, high gravity gasoline, not in package or
container painted vermilUon, is violation of 168.14;
such gas is subject to inspection under ch. 168 986

It is duty of state oil inspector to require gas sold, used or
delivered to consumers in state to be properly labeled
and contained and all shipments into state to be properly
inspected 986

It is duty of state oil inspector and prosecuting attorney to
determine whether X Company should be prosecuted
for past violations of ch. 168 986

It is doubtful whether state oil inspector is required to dis
card specifications given in 168.095 and to substitute
therefor new set of specifications such as those employed
by U. S. government 1086

It is suggested that because of additional expenditure re
quired after new specifications are adopted and in view
of fact that legislature will convene soon, any change
from specifications set forth in 168.095 be left to legis
lature 1086

Old-age pensions. See Indigent, Insane, etc.
Oleomargarine. See Dairy and Food.
Opening and closing of polls. See Elections, polls.
Optometry. See Public Health.
Ordinances. See Counties.
Ordinances. See Counties, county board.
Ordinances, charter. See Municipal Corporations.
Ordinances, dance hall. See Counties.
Osteopathy. See Public Health.
Pardons. See Prisons, prisoners.
Parks, county. See Public Lands.
Parole. See Prisons, prisoners.
Party committees. See Elections.
Passenger crews. See Railroads.
Patrolman, highway. See Public Officers.
Patrolmen. See Bridges and Highways.
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PEDDLERS Page
Peddler who in course of his peddling sells occasionally at

wholesale does not thereby operate "wholesale fish mar
ket or fish house" xmder 29.135 1.. 24

Method of doing business and not fact that baker has es
tablished regular routes for sale of his goods is deciding
factor in determining whether he should secure license 158

Incorporated village has power to levy and collect license
fees in addition to fees provided by state law 644

Contra II 611

Peeping. See Criminal Law, disorderly conduct.
Pharmacy. See Public Health.

PHYSICIANS AND SURGEONS

Basic science law—^indulging in drug habit is immoral or
unprofessional conduct under 147.30; physician's license
may be revoked upon civil action against him brought
by district attorney 476

Basic science law—board of medical examiners may revoke
license of physician only for conviction of crime com
mitted in course of his professional conduct after clerk
of court has filed with board certified copy of informa
tion and of verdict and judgment; indulging in drug
habit is not crime in state 476

Malpractice suit can be brought by inmate of state prison
against prison physician or dentist 927

Citizenship—^person who is not citizen of U. S. must submit
satisfactory evidence of having first citizenship papers
as condition precedent to granting of license to piractice
medicine and surgery in state 1030

Only one fee of four dollars for examination and certificate
is allowable for examining insane person unless condi
tions giving rise to exception in 51.07 (2) exist 1090

Plumbing. See Public Health.
Plumbing supervisor. See Public Health.
Plumbing supervisor. See Public Officers.
Police, chief. See Public Officers.
Police and fire departments. See Municipal Corporations, fire

and police departments.
Polls, opening and closing. See Elections.
Poor relief officials. See Indigent, Insane, etc.
Poor relief officials. See Public Officers.
Postage, stationery, etc. See Public Officers, register of deeds.
Postage, stationery, etc., for county officers. See Appropriations

and Expenditures.
Prisoners. See Prisons.

PRISONS

Prisoner—^time during which prisoner is out on parole from
reformatory cannot be counted in determining his legal
settlement in town where he has been placed; must
reside in town one full year after expiration of parole
before he can acquire legal settlement in such town .... 186

Prisoner—one sentenced to two years in state prison, al
though sentence may be erroneous, unless it can be
changed by appeal is required to serve one-half of sen
tence before he is eligible to parole 188
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PRISONS—(Continued) Page
Prisoner sentenced on indeterminate sentence to from five to

fifteen years in state prison for violation of 221.39 may
be paroled after serving minimum of sentence 322

Prisoner—one who has been convicted of felony and has
served his sentence may be granted pardon by governor,
to restore his civil rights, without having complied with
requirements of 57.08 et seq 488

Prisoner—effect of 353.31 is not to constitute any crime pun
ishable by imprisonment in state prison felony but is
merely definition of word where used in statutes 506

Prisoner—^first offender, under parole statute, 57.06, is one
who has not before been convicted of crime punishable
by imprisonment in state prison; that offense has not
been so punished is immaterial 506

Prisoner—where conditional pardon has been granted and
applicant has been discharged no notice need be given of
subsequent application for absolute pardon 535

Prisoner—sentence to state prison for nonsupport for two
years, which was explained by judge later to mean sen
tence of not more than two nor less than two years, must
be considered, in absence of correction on appeal, sen
tence with minimum of two years; no parole can be
granted by board of control 546

Prisoner—^time spent in prison by one who has residence in
certain county will be counted in establishing his legal
settlement and that of his wife and children although
they may live in another locality 780

Prisoner out on conditional pardon and given into custody
of board of control by governor upon reincarceration for
violating his parole is still entitled to his good time
earned up to time of his reincarceration; governor is giv
en no power under statute to take away this privilege
from prisoner 806

Prisoner who has committed offense, is thereupon found in
sane and is committed to central state hospital for in
sane may not be removed therefrom by board of control
to Wisconsin memorial hospital; such transfer can be
made only by court having jurisdiction of prisoner's case 856

Prisoner—^legal settlement cannot be acquired by person un
der legal restraint 893

Prisoner—^board of control has no jurisdiction to order trans
fer of person committed to central state hospital prior
to his being there received, nor jurisdiction to order
transfer to another state hospital of one committed to
central state hospital under 357.13 902

Prisoner—court may commit, under 357.13, only to central
state hospital, Ijoard of control not haWng desi^ated
any other institution for such commitment and, having so
committed, court may hot transfer patient elsewhere, ex
cept to county asylum if he be adjudicated incurable, or
to Milwaukee hospital vmder 51.23 (2); court may also
order return of committed person for further proceed
ings in criminal matter 902

Prisoner—^Wisconsin memorial hospital act does not except
special class from statutes on commitment and trans
fer of criminal insane 902

Prisoner—^malpractice suit can be brought by inmate of state
prison against prison physician or dentist 927



1208 Opinions op the Attorney General

PRISONS—(Continued) Page
Prisoner—one who has filed his first application for citizen

ship but has not yet received his second papers may be
pardoned by governor; that will not restore to him right
to vote 1088

Jail—in absence of statutory liability therefor, municipality
is not liable for board furnished to prisoners confined in
county jail for offense against city ordinance 1133

See XV 17

Probation officer, county. See Public Officers.
Public depositories. See Banks and Banking—depositories,

public.
Public deposits. See Banks and Banking—deposits, public.

PUBLIC HEALTH

Board of health—general charter city may have both local
board of health and health commissioner 1

Board of health, local—general charter city may adopt
charter ordinance under 66.01 so as to elect to be gov
erned by 141.01 1

Health commissioner—general charter city may adopt char
ter ordinance providing for election of health officer by
direct vote of people instead of by appointment 1

Pharmacy—rural permit to sell drugs and medicines may not
be issued to person who is resident of incorporated city
or village 25

Pharmacy—apprentice or assistant pharmacist, registered
as required by 151.02 (2) (c) is entitled to be admitted
to examination for registered pharmacist during four
years from time he became qualified to be examined by
completing four years' experience 45,46

Optometry—^in 1927 certificate authorizing practice could
not be given without examination except to one who had
passed examination in another state and had practiced
therein for two years; board had discretion as to wheth
er certificate should be granted in such case 106

Optometry—one who is refused certificate may not practice
in Wisconsin 106

Dentistry—dentist whose license is revoked for failure to
annually register may not be reinstated when more than
year has elapsed after revocation; board is not required
to revoke license for failure to annually register but has
reasonable discretion 110

Dentistry—^neither representation that one is dentist nor
compensation is necessary element to practice of den
tistry 110

Osteopathy—one jicensed to practice osteopathy and surgery
may prescribe or use intoxicating liquor in surgical cases 137

See XII 160
Contra XIV 231

X 837
Basic science law—^use of title "doctor" is forbidden when

so used as to represent or tend to represent user as
doctor in branch of treating sick and he is not licensed
as regular physician under 147.14; certificate in basic
science confers no right to practice but is one of condi
tions precedent to examination and license 156

Osteopathy—osteopath using term "oculist" does not violate
147.14 (3) - 163
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PUBLIC HEALTH—(Continued) Page
Osteopathy—osteopath may not use or prescribe medicines

for treatment of eye diseases 163
Midwifery—certificate of registration of midwife convicted

of procuring criminal abortion is to be revoked by board
of medical examiners upon filing with it of certified copy
of information, verdict and judgment by clerk of court.. 227

Midwifery—certificate of midwife may be revoked for pro
curing criminal abortion in civil action by district at
torney even though she was acquitted in criminal prose
cution 227

Wisconsin general hospital—^when county judge orders treat
ment at home or in hospital cost is to be paid by county 240

Embalming—^undertaker has no lien on corpse for his
charges; delivery of possession of body may be ordered
in suit in equity and damages may be had for its un
lawful retention; undertaker who refuses to bury body
at proper time and refuses to deliver up possession until
his charges are paid commits common law crime and is
liable to have his license revoked 242

Communicable disease—^where quarantine is ordered in in
digent case Shick test and serum used to immunize pa
tient must be paid for by town, village or city and serum
used for other purposes for benefit of patient must be
paid for by municipality liable for support of poor .... 303

Communicable disease—^in indigent case procedure is to noti
fy poor commissioner as soon as place is quarantined,
who is required to furnish necessities of life in same
manner that he furnishes same to other indigent per
sons; if he fails to do so mandamus is probably remedy 303

Plumbing supervisor—is required to be elected by city coun
cil of Green Bay under 145.05 (1) 436

Plumbing supervisor—^under 63.06 (2) city council must fix
salary and term of office, but it not necessary to pass
ordinance to create such office 436

Dentistry—corporation may not operate office unless all of
its stockholders are licensed to practice 489

Basic science law, enacted in 1925, providing that persons
engaged in treating sick should be registered upon ap
plication within sixty days of passage of act, does not
authorize board to accept application first presented in
1932 500

See XIV 570
Plumbing—^prior to enactment of ch. 431, L. 1931, applicant

for license was required to pay twenty-five dollars for
examination; although rules of board granted him two
examinations without additional fee, he is not entitled
to refund by reason of taking one examination; amend
ment of 1931 is not retroactive 527

Milk sales—county board has no authority to enact ordinance
regulating; board may organize county health depart
ment and this department may make rules and regula
tions regarding sale 531

Basic science law—chiropractic under 147.23 is confined to
manipulations of articulations of human body; one li
censed only as chiropractor under that section who uses
electro-therapy violates medical practice act and is sub
ject to prosecution thereunder 646
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PUBLIC HEALTH—(Continued) Page
Milk ordinance—city is within its rights in passing ordinance

requiring higher standard of milk fat than state law re
quires in either milk or cream 662

Basic science law—under 142.04 county judge cannot by or
der permit patient to receive treatment from licensed
chiropractor; chiropractor is not physician within mean
ing of that statute 706

Dentistry—in case where dentist is incapacitated his wife
may not employ another dentist and conduct office, un
less she herself is registered dentist; registered dentist
employed in such case is not subjct to have his license
revoked on that account 751

Bread, sale of—officer who serves warrant duly issued by
magistrate predicated upon statute though it be un
constitutional is not liable for damages if warrant is
regular Upon its face 778

Cemetery—^municipality must accept money tendered to it
for deposit by cemetery association 821

Cemetery—municipality accepting money for deposit from
cemetery association may reinvest it in accordance with
provisions of 231.32 (1) (a) 821

Cigarettes—owner or lessee of place where cigarette vend
ing machine is installed is required to pay license pre
scribed by 352.50 931

Basic science law—person who is not citizen of U. S. must
submit satisfactory evidence of having first citizenship
papers as condition precedent to granting of license to
practice medicine and surgery in Wisconsin 1030

Beauty parlors—persons who ̂ ve facials in connection with
sale of cream are practicing cosmetic art, within con
templation of statute, for compensation even though
they do not directly charge fee for demonstration .... 1101

See XX 583
Optometry—board of optometry cannot by "rule" add to or

change meaning of "unprofessional conduct" 1111
Optometry—advertisement of prices of frames in such man

ner as to deceive public into belief that price is for com
plete optical service is "unprofessional conduct" 1111

Cancer—^may, under 140.05 (1), be made reportable disease
by state board of health 1127

Beauty parlors—^whether or not taking of orders for cos
metics for out-of-state concern is interstate commerce,
transaction is subject to police power of state in regula
tion of practice of cosmetic art and practice of mefficine
in state 1135

Beauty parlors—canvassers selling on commission and dem
onstrating cosmetics by actual application are engaged
in practice of cosmetic art 1135

Beauty parlors—^persons not authorized to practice cosmetic
art who, in soliciting orders for cosmetics, prepare or
assist in preparation of statement of unhealthy condi-

. tion of skin and scalp are engaged in diagnosing and
thereby violate medical practice act 1135

PUBLIC LANDS

Fire road "to" state lands, under 20.49 (6) is not necessarily
one "onto" such lands; but may be one near enough to
provide sufficiently ready access for fire protection .... 187
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PUBLIC LANDS—(Continued) Page
Fire road to state lands constructed and maintained under

20.49 (6) is not regular public highway; is for sole pur
pose of fire prevention and is under supervision and con
trol of conservation commission 197

Fire road—public road cannot be laid out on location of
road constructed and maintained under 20.49 (6) 197

Park, county—county park commission may not use moneys
raised for park purposes to beautify highways which
are not connected with any park 332

Forest crop lands—appropriation made by 20.07 may not be
used for supplying fire fighting equipment, for building
fire lanes or for hiring fire fighters 365

Rights of abutting owners—annuity and investment board,
as owner of property on which is located spring which
rises at foot of bluff on right of way immediately ad
joining property, has right to exclude public from such
spring but may not do anything that actually interferes
with public easement of travel 721

Complaint alleging offense under 26.12 (5) is insufficient un
less it alleges exceptions in statute which are part of
same section and are constituent elements of crime .... 876

State historical society—^provisions of 90.03, requiring parti
tion fences to be built between adjoining land owners
therein described, are not applicable when land is held
in trust for state 934

PUBLIC OFFICERS

Adjutant general—^may arrange to have conservation com
mission establish nurse^ at Camp Williams if such
establishment will contribute to maintenance, care and
improvement of camp, provided full control is retained
by him 135

Agricultural agent—contract for employment is subject to
modification by proper action of county board under
59.08 (8) and 59.15 (1) (e) but is otherwise enforce
able ; ;

Aldermen—charter ordinance of city of Madison abolishing
existing wards, creating new ones and providing for
election of aldermen and supervisors is held to be valid 1057

Assessor, city, and municipal judge—offices are incompatible
and may not be held by one and same person 970

Assessor, village, and clerk of school districts—offices are not
incompatible , 4

81

Board of control—order under 46.17 (4) may be enforced by
court action instituted by attorney general at request of
governor •

Board of review—^town clerk who is paid annual salary is
not entitled to extra compensation for acting as member 405

City attorney—it is doubtful whether it would be proper to
represent taxpayer in income tax appeal where income
was derived from (in) attorney's city 7

Clerk of circuit court on salary basis should turn over fees
collected to county treasurer; if he does not do so, suit.
may be brought to recover same by district attorney up
on authority and direction of county board 932

Conservation commission acting as individuals have no
authority to officially represent state or conservation de
partment between reg^ular meetings 1004
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PUBLIC OFFICERS—(Continued) Page
County board—member may not serve as county highway

patrolman during term for which he was elected, even
though he resigns and successor is elected and qualified 209

See XIX 258

XIII 164

XII 353

X 416
County board chairman—cannot be employed as deputy

clerk and receive salary therefor 235
County board committee—one who has ceased to be member

of county board may not continue to serve upon com
mittee of county board 389

See XIII 241
1912 806

County board—^member may not be county probation officer,
whether position was authorized during his term as
supervisor or prior thereto 400

County board—^term of office of county supervisor who is
town chairman begins as soon as he is elected and has
duly qualified 410

County board—^inember who resigned as chairman of town
is not ineligible to position of county highway patrol
man after his successor has been elected and qualified
by reason of fact that such board member helped to
elect county highway committee when he was still in
office 410

County board—chairman who fails to qualify as supervisor
upon reelection as such nevertheless continues to be
chairman until his successor is elected, unless he re
signs from that office 419

County board—^upon resignation of chairman, vice chairman
may act pending election of new chairman at next meet
ing of county board 419

County board member (Milwaukee) and member of legislature
—offices are compatible; person holding both may re
ceive compensation attaching to both 439

See XVII 261
X 305

County board member may not be paid for commodity fur
nished by corporation in excess of one hundred dollars
when he is officer, director or stockholder of such corpor
ation 537

County board member may be paid for commodity furnished
county prior to May 1, 1932, by corporation of which he
is officer, director or stockholder if elected to county
board in April but does not take office until May 537

County board—^member is eligible to office of county treas
urer during term for which he was elected, provided he
has resigned from county board and is elected county
treasurer by vote of electors 800

County board—^member may not be appointed as superin
tendent of county home; after resigning from county
board such person is eligible to appointment 1020

County canvassers—county clerk is ineligible to act as mem
ber of board of county canvassers in case where clerk is
candidate in election for office for which returns are to
be canvassed by board 809
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PUBLIC OFFICERS—(Continued) Page
County clerk—^is required to accept and file nomination pa

pers of sheriff who is ineligible for oflSce and must place
his name upon ballot 757

County clerk—^is ineligible to act as member of board of
coimty canvassers in case where clerk is candidate in
election for office for which returns are to be canvassed
by board; clerk has duty of selecting members of board
even though he is ineligible to act as member of board 809

County clerk, deputy—county board chairman cannot be em
ployed as clerk and receive salary therefor 235

County employee—^where judgment against employee is filed
with county clerk, such clerk should notify judgment
debtor, giving him reasonable time to notify clerk if he
claims exemption 1003

County employee—exeniption under quasi-gamishment may
Ije claimed at any time before actual payment of salary
is made to judgment creditor 1003

See VII 82
County highway bookkeeper—asylum board trustee may not

be also bookkeeper of shops on salary 645
County officers—postage allowances to officers desig^nated in

59.07 (7) may be granted; manner of payment is in dis
cretion of county board and may be changed at any
time 152

County treasurer—may not accept county orders in payment
of tax certificates 748

County treasurer—may not accept county orders in payment
of delinquent taxes 748

County treasurer—^member of county board is eligible to
office during term for which he was elected, provided he
has resigned from county board and is elected county
treasurer by vote of electors 800

Damages—officer who serves warrant duly issued by magis
trate predicated upon statute though it be unconstitu
tional is not liable for damages if warrant is regular up
on its face 778

District attorney—it would be improper for partner to rep
resent taxpayer in case involving income tax appeal aris
ing in attorney's county 7

District attorney—is entitled to reimbursement for his ex
penses in attending convention of association of district
attorneys if, in connection therewith, he consults and ad
vises with attorney general on matters within scope of
his duties 249

District attorney—it is not duty to defend officer in civil ac
tion brought against him for false arrest and malicious
prosecution 430

District attorney—office is incompatible with membership on
county income tax board of review 431

District attorney—^has power in counties containing no city
of first class to expend money for investigators only to
extent authorized by 59.88 440

District attorney—^may bring suit to recover fees collected
by clerk of circuit court who is on salary basis upon
authority and direction of county board 932

Election officials—election is not made void because persons
not legally qualified to serve act as such officials; per
sons so acting are subject to prosecution 414
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PUBLIC OFFICERS—(Continued) Page
Highway committee, county—is not required to fill position

of county highway patrolman from list of applicants
who filed application for such position pursuant to notice
given by such committee 410

Highway committee, county—county board member who re
signed as chairman of town is not ineligible to position
of county highway patrolman after his successor has
been elected and qualified by reason of fact that such
board member helped to elect county highway committee
when he was still in office 410

Income tax board of review—office of district attorney is in
compatible with membership on board 431

Judge, circuit—county board may rescind resolution to pay
additional salary during stated term 483

Judge, circuit—county board of Racine county legally res
cinded resolution to pay additional salary 483

Judge, county—^adoption of county budget showing salary
is fixing of such salary by county board 245

Judge, county—^is legal custodian of records of county and
must furnish certified copies of such records upon tender
of legal fee, but when paid annual salary may not re
tain such fee _ . 549

Judge, municipal, and city assessor—offices" are incompatible
and may not be held by one and same person 970

Justice of peace—jurisdiction is co-extensive with county
except in cities overlapping two counties, where it is co
extensive with both counties 297

Justice of peace—any officer to whom warrant of justice
of peace is given to execute may follow prisoner to any
other county in any part of state and arrest him, but jur
isdiction of court does not extend beyond boundary of
state 297

Justice of peace on Indian reservation has no jurisdiction to
try Indian for misdemeanor 681

Legislature, member. See Legislature.

Malfeasance—chairman of county board cannot be employed
as deputy county clerk and receive salary therefor 235

Malfeasance—county may not pay for commodity furnished
by corporation in excess of one hundred dollars where
county board member is officer, director and stockholder
of such corporation 537

Malfeasance—county may pay corporation for commodity
furnished to county prior to May 1, 1932, where officer,
director or stockholder of corporation is elected to coun
ty board but does not take office until May 1 537

Malfeasance—expenditure of money appropriated to town
by 20.49 (8) contrary to approval of county highway
committee is unlawful disbursement, constituting mal
feasance; may be enjoined in taxpayer's action 622

Malfeasance—^mayor of city who is also stockholder in bank
that, as highest bidder, purchased from city bonds to
amount of $10,000, paying therefor $10,050, is liable to
punishment under 348.28, for. being interested in con
tract with city 626
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PUBLIC OFFICERS—(Continued) Page
Malfeasance—^town clerk, who has no vote in matter of pur

chase of bonds by bank and is not stockholder in bank,
has not such interest in contract as to make him liable
under 348.28 626

Malfeasance—^member of local board of vocational education
may not accept employment from board even though
remuneration amounts to less than one hundred dollars
a year 673

Malfeasance—^where member of city vocational school board
has bid upon city school contract and, his bid being low
est, then resided from board, officials should be advised
not to enter into contract with him based upon such bid 898

Malfeasance—local officer convicted of having pecuniary in
terest in public contract in violation of 348.28 is not dis
franchised 914

Malfeasance—^member of local board of vocational educa
tion in city is city officer and may not contract with gen
eral board of education 930

Malfeasance—^member of county board may not be appointed
superintendent of coimty home; after resigning from
board such person is eligible to appointment 1020

Mayor of city who is also stockholder in bank that, as high
est bidder, purchased bonds from city, is liable to pun
ishment under 348.28 for being interested in contract
with city 626

Patrolman—^member of county board, although he resigns
and successor is elected and qualifies, may not serve as
county highway patrolman during term for which he
was elected 209

See XIX 258
XIII 164
XII 353
X 416

Patrolman—county highway committee is not required to
fill position from fist of applicants who filed application
for such position pursuant to notice given by committee 410

Patrolman—county board member who resigned as chair
man of town is not ineligible to position of patrolman
after his successor has been elected and qualified by
reason of fact that such county board member helped to
elect county highway committee when such member was
still in office 410

Plumbing supervisor—^is required to be elected by city coim-
cil of Green Bay 436

Plumbing supervisor—city council is required to fix salary
and term of office, but it is not necessary to pass ordi
nance to create such office 436

Police, chief of city—^has not right to go outside state to
arrest person on criminal warrant in case where ex
tradition has been waived by criminal outside state; he
must accompany criminal to state line and can lawfully
arrest him only in state 297

Police, chief—^has right to accept fees from county for serv
ices rendered as agent for state 297

Police, chief—^has no power to take away from hands of
sheriff prisoner legally in custody of sheriff 297

Police, chief—^fees collected when on salary must be disposed
of in manner provided by statute or city ordinance .... 297
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PUBLIC OFFICERS—(Continued) Page
Poor relief officials—are criminally liable for wilful failure

to care for needy persons as required by law; are liable
in damages to any person damaged by such neglect; un
reasonable exercise of judgment in finding of fact and
extent of need is neglect 1141

Poor relief officials—cannot be held civilly or criminally when
funds necessary to performance of their duties are not
available 1141

Probation officer, county—member of county board may not
be, whether position was authorized during his term as
supervisor or prior thereto 400

Register of deeds—is entitled to be supplied with postage
stamps, envelopes and stationery for use in his office at
county expense 80

See IX 599
Register of deeds and village clerk—offices are compatible.. 1033
Register of deeds—in recording instruments which bear

seals it is sufficient to indicate that document is sealed
by inserting word "Seal" 1106

Register of deeds—statement of satisfaction of conditional
sales contract need not be acknowledged in order to
be entitled to filing 1106

Register in probate—county board may at adjourned annual
meeting change salary, change to be effective at once.. 812

School board, vocational education—member of local board
may not accept employment from board even though re
muneration amounts to less than one hundred dollars a
year 673

School board, vocational—^where member of city board has
bid upon city school contract and, his bid being lowest,
then resided from board, officials should be advised not
to enter into contract with him based upon such bid.... 898

School board, vocational education—member of local board
in city is city officer and may not contract with general
board of education 930

School district clerk and village assessor—offices are not
incompatible 4

School district clerk—under stated facts A is declared to
be duly elected clerk, B not having gained any title to
such office by reason of flipping of coin 966

School district treasurer—^it is duty to pay order in proper
form if he has in his hands funds of district in sufficient
amount; refusal to do so creates personal liability to
holder of order and constitutes malfeasance 787

Sheriff—^is not entitled to per diem for investigation for
which no fee is provided by statute 39

Sheriff—is not entitled to per diem when traveling in county
armed with legal process 39

Sheriff conveying person to institution outside county but in
state is entitled to per diem for days actually spent in
making trip; when automobile is taken sheriff is entitled
to varying fee, depending upon institution : 39

Sheriff—is not entitled to either mileage or per diem for
unsuccessful trip to serve criminal warrant 39

Sheriff, deputy—^is not entitled to per diem for services ren
dered in county when not armed with legal process .... 39
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PUBLIC OFFICERS—(Continued) Page
Sheriff—^may demand additional affidavit on warrant of

county treasurer accompanying delinquent income tax
schedules in case of attachment or garnishment 133

Sheriff—^is not entitled to demand bond from county in case
of attachment for collection of delinquent income taxes 133

Sheriff—county board may include allowance for certain ex
penses as provided in 59.15; under resolution permitting
such expense only outside county he may be reimbursed
only from county line although on duty commencing
at county seat; expenses for use of automobile are actu
al expenditures for gas, oil, etc., and reasonable allow
ance for wear and tear 190

Sheriff—^may not feed transients and collect therefor unless
properly empowered by authority of county board di
rectly or through county poor authorities 517

Sheriff—one who has served term and was re-elected but re
signed on December 15, 1931, is ineligible for office dur
ing term beginning Jan. 1933 757

Sheriff—^if one ineligible for office files nomination papers
with county clerk for such office, county clerk is re
quired to accept and file them and place his name upon
ballot • •

Sheriff on salary which covers his services in all criminal
cases is not entitled to receive additional fees for serving
papers under 247.29, being contempt proceedings to en
force order of court in divorce action for alimony and
suit money including support of wife and children dur
ing pendency of action "765

Sheriff—it is sufficient compliance with requirements of 59.14
U) to have undersheriff reside at county seat and keep
open sheriff's office provided there 842

Sheriff—county clerk must place on ballot for general elec
tion name of person receiving highest number of votes
in September primary, despite fact that he is not citi
zen of U. S. and ineligible to office, where he may be
come citizen and qualify for office before commence
ment of his term ;•••«« a; * / i C

Sheriff—conservation warden has authority vmder 29.05 (1)
to arrest, with or without warrant, sheriff detected in
actual violation of ch. 29 or whom warden has reasonable
cause to believe guilty of violating any provision of that
chapter 10^9

Soldiers' relief commission—member may not hold office of
assistant secretary of commission ; * * * j

Superintendent of county home—member of county board
may not be appointed; after resigning from board such
person is eligible to appointment 1020

Supervisor—ch. 86, L. 1931, providing that cities of eight
hundred population or less shall have but one represent-
ative on county board is constitutional 210

Supervisor—question as to powers and rights in case of
election in city of eight hundred population or less of
three supervisors, one from each ward, is moot; no
opinion is given • l-* "

Supervisor, city, and supervisor of inspectors of illuminating
oils—offices are compatible 33'

Supervisors—at first meeting held after their election county ^
board may be composed of old and new members 378
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PUBLIC OFFICERS—(Continued) Page
Supervisors from cities take office on first day of May; su

pervisors from villages and town chairman take office
as soon as they have duly qualified; at such first meeting
county board may organize, elect chairman and other
officers 378

See XVII 333
III 731

Supervisor, town—^town meeting has not power under 60.60
to change compensation of supervisors from per diem to
flat salary basis 417

See XVII 291
XI 326

Supervisor—compensation paid by town is fixed at four dol
lars per day except in years wherein town meeting
establishes lower per diem 475

See 1912 879
Supervisors—^barter ordinance of city of Madison abolish

ing existing wards, creating new ones and providing for
election of aldermen and supervisors is held to be valid 1057

Supei^sor of inspectors of illuminating oils and city super
visor—offices are compatible 337

Town board—^member does not lose his residence in town
who establishes home for temporary purposes in another
town while he claims his residence in town from which
he moved 334

Town clerk who is paid annual salary is not entitled to extra
compensation for acting as member of board of review 405

Town clerk, who has no vote in purchase of bonds by bank
from city and is not stockholder in bank, has not such
interest in contract as to make him liable under 348.28 626

Town officers—expenditure of money appropriated to town
by 20.49 (8) contrary to approval of county highway
committee is unlawful disbursement, constituting mal-
feasance; may be enjoined in taxpayer's action 622

Town treasurer—may not withhold tax money due school dis
trict under provisions of 60.49 (6) for purpose of paying
operating expenses of town government 407

Trustees of county institutions—asylum board trustee may
not be also bookkeeper of county highway shops on
salary 345

Trustees of county institutions—county board may abolish
and may provide for performance of function of such
board by county board committee 1036

Undersheriff—county board has authority to change salary
only at annual meeting 1017

See ...!!!!!!!! 567
XVI 416
VII 77
VI 739

Vacancy -term of board of education member under city
school plan expires July 1; vacancy is to be filled by
appointment by mayor, subject to confirmation by council 344

Vice-chairman, county board—may act pending election of
new chairman at next meeting of board 419

Village clerk and register of deeds—offices are compatible 1033



Index 1219
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Village trustee and village water and light commissioner—

no opinion given upon right of same person to hold both
offices 331

Village water and light commissioner and village trustee—
no opinion given upon right of same person to hold
both offices 331

PUBLIC PRINTING
Bids—director of purchases is authorized to reject, on par

ticular class of printing in order to permit department
head to have this work done by mimeographing process 804

County board proceedings—^publication in pamphlet form is
discretionary with county board 959

County board proceedings—county with population of over
250,000 may suspend publication in newspapers and sub
stitute publication in pamphlet form at special meeting 1065

PUBLIC RECORDS

County judge is legal custodian of records of county court
and must furnish certified copies upon tendeh of legal
fee, but when paid annual salary may not retain such
fee 349

Seals—^in recorffing instruments which bear seals it is suffi
cient for register of deeds to indicate that document is
sealed by inserting word "Seal" 1106

Public school fund income. See Appropriations and Expendi
tures.

Public school fund income. See School Districts.
Public utilities. See Corporations.
Public utilities. See Corporations, municipal utilities.
Public utilities. See Municipal Corporations.
Public utilities. See Municipal Corporations, municipal utilities.
Public utilities. See Taxation.
Public utility taxes. See Taxation.
Quarantine. See Indigent, Insane, etc., communicable diseases.
Quarantine. See Public Health, communicable diseases.
Quasi-gamishment. See Courts, garnishment.
Quo warranto. See Courts.
Rabies. See Counties, medical expense.

RAILROADS

Railway company may acquire land necessary for grade'
separation project constructed pursuant to ch. 22, L.
1931, under direction of unemployment commission;
where such land is not acquired by public authorities
action in eminent domain may be brought by property
owner against railway company; where county condemns
land for such project.it cannot deny that taking is for
highway purposes and may be sued in eminent domain 11

Creation of cul-de-sac in connection with grade separation
project creates liability as to property owners whose
property abuts portion of highway closed 11

Damages created by changed highway ̂ ade in connection
with rural g;rade separation are liability of railway com
pany but are not liability of county 11

Passenger crew—it is violation of 192.25 (1) for railroad to
require brakeman on passenger train consisting of more
than three cars to perform duties of baggage or ex
press agent 86



1220 Opinions of the Attorney General

RAILROADS—(Continued) Page
Word "fixture," as used in 80.03 (laying of town highways),

does not include railroad tracks 87
Log^ng railroads—^private road located on forest crop lands

is not subject to assessment for taxation 660
Money borrowed from state trust funds by village may be

used for any highway expenditure authorized by statute,
which includes paving over railway right of way where
railroad fails or refuses to pay; in such case railroad
may be compelled to pay immediately by proper legal
action 694

REAL ESTATE

Description—^70.86, authorizing city council to adopt sim
plified system of describing real estate in assessment
and tax rolls is valid, but system adopted whereby
numbers only are entered as descriptions in rolls is
doubtful compliance and of doubtful validity 92

Real estate broker receiving deposits for investment is
conducting banking business imless such funds are kept
in separate trust fund and no interest is paid thereon 890

Riparian rights—division of accretions between riparian own
ers on lake waters of which have receded discussed.... 938

Lease—^mineral deeds evidencing right to fractional shares
of royalty under lease to petroleum corporation are se
curities 1011

Real estate brokers. See Real Estate.
Recall. See Elections.
Reconstruction Finance Corporation. See Banks and Banking.
Recount proceedings. See Elections.
Referendum. See Counties, agricultural agent.
Refunds. See Appropriations and Expenditures.
Refunds. See Taxation, motor vehicle taxes.
Register of deeds. See Public Officers.
Register in probate. See Public Officers.
Re^stration. See Automobiles.
Reinsurance. See Insurance, town mutuals.
Relief, emergency. See Appropriations and Expenditures.
Relief funds. See Counties, children's board.
Relief funds. See Indigent, Insane, etc.
Relief funds. See Minors, children's board.
Relief funds, soldiers'. See Counties, soldiers' relief funds.
Relief funds, soldiers'. See Indigent, Insane, etc.—soldiers' re

lief funds.
Relief funds, soldiers'. See Military Service, soldiers' relief

funds.
Relocations. See Bridges and Highways.
Reports of hunters and trappers. See Fish and Game—Shunters

and trappers, reports.
Residence. See Education, blind.
Residence. . See Elections.
Resident taxpayer. See Words and Phrases.
Resolutions. See Legislature.
Resolutions of county board. See Counties, county board.
Revocation of licenses. See Automobiles, law of road.
Rights of abutting owners. See Bridges and Highways.
Rights of abutting owners. See Public Lands.
Riparian rights. See Real Estate.
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Page

Road machinery. See Appropriations' and Expenditures, street
improvements.

Road machinery. See Bridges and Highways, street improve
ments.

Road school. See Appropriations and Expenditures.
Rural permits. See ̂ blic Health, pharmacy.
Rural schools. See School Districts, graded schools.
Sale of bread. See Public Health, bread.
Sale of mortgaged property. See Criminal Law.
Sales. See Trade Regulation.
Scattering votes. See Elections.
School board, city. See School Districts.
School board, vocational. See Public Officers.
School district clerk. See Elections.
School district clerk. See Public Officers.
School district treasurer. See Public Officers.
School district treasurer. See School Districts.

SCHOOL DISTRICTS

Transportation of school children—^it is duty of common
school district to furnish transportation for children
living over two miles from schoolhouse, but failure^ of
district so to do does not excuse parent for not sending
his children to school 43

Tuition—children of school age may have residence apart
from that of their parents; municipality in which they
so reside must pay tuition to district high school which
children attend, where such high school is outside dis
trict in which children reside 117

Appropriation to common schools is changed by 1931 legisla
ture from not more than one and one-tenth mills on
state assessed valuation to amount sufficient 120

Census taker—compensation under 40.13 (4) must be paid out
of ffistrict funds 212

County board of education—^no. per diem is provided in
40.24 (9) for members; "actual and necessary expenses,"
as used in that section does not include expense of hir
ing substitute in order that member may attend meeting
of board 212

Graded school—district which maintains school of second
class employing two teachers may change to one room
rural school employing one teacher 247

Graded school—^where second class school was maintained
prior to May 1, 1929, there is no minimum requirement
as to number of pupils attending under 40.87 . .^ 247

Detachment of territory—^lands which comer one with an
other are not contiguous within contemplation of 40.85
(1) 313

Detachment of territory—if no appeal is taken from county
superintendent's decision it will be binding and appeal
board will have no duty to perform 313

Detachment of territory—boundary line established by vote
of people may be changed by le^slature 313

Transportation of school children—children living more than
two miles from schoolhouse in home district and attend
ing school in another district one and one-half miles
nearer may be transported to and from school by parent
at expense of home district where such district fails to
furnish transportation to home school 325
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Board of education—term of member under city school plan

expires July 1; vacancy is to be filled by appointment
by mayor, subject to confirmation by council 344

Transportation of school children—district is not entitled to
additional state aid provided for in 40.34 (2) where no
children residing between one and two miles from school
which they attend are transported 353

Graded school—graduate of county normal who contracts to
teach primary department of school of second class is
not required to have experience as teacher in order that
school be entitled to special state aid provided for by
40.37, but such person must have at least second gfrade
county certificate 354

Graded school—stetute requires experience as teacher only
in case of principal of school of second class who holds
first grade county certificate 354

Contra XX 331
Liability for funds—^where pupils are required to make de

posits to cover injury to free text books, fund so created
is trust fund in hands of school district and district is
liable to persons furnishing such fund in case of loss by
reason of failure of bank where such bank is not desig
nated depository; district may recover such loss from
financial agent who deposited money in bank other than
designated depository 376

Public school fund income—distribution of proceeds of pub
lic utility tax to districts is not related to or controlled
by distribution to such districts of public school fund
income 404

See XIX 397
Under 66.04 (7) district may temporarily invest in unse

cured notes of county 406
Tax settlement—town treasurer may not withhold tax

money due district under 60.49 (6) for purpose of paying
operating expenses of town government 407

School board, city—40.52 authorizes change in number of
commissioners governing schools in city of fourth class
by following provisions of 10.43 540

Transportation of school children—under stated facts chil
dren are held to be entitled to benefits of 40.34 588

State aid under 20.26 may not be given for equipping old
building 680

Free textbooks—^in absence of petition for formal election
previous to annual school meeting, question of authoriz
ing board to furnish, may legally be voted upon at an
nual meeting 704

City school funds—city treasurer of Stevens Point is proper
custodian of funds appropriated for use of board of edu
cation for that city 712

Graded school—40.37 is not fully complied with in case where
principal of union free high school supervises grades of
state graded school 713

School district treasurer should pay order in proper form if
. he has in his hands funds of district in sufficient amount;

refusal to do so creates personal liability to holder of
order and constitutes malfeasance 787

Tuition—children of parents who reside in village of Omro
but who receive poor aid and whose legal settlement is
in city of Oshkosh are entitled to attend school in village
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of Omro free of charge; village of Omro.is not entitled
to charge Oshkosh for such tuition 796

Village board has no power to reduce tax levy voted by an
nual school district meeting; where village board unlaw
fully reduces levy mandamus will lie to compel village
officers to perform their duty 798

Tuition—child residing more than four miles from school of
home high school district may be sent to school of any
other high school district in state and home district is
liable for- tuition 823

Transportation of school children—school board may not con
tract for transportation prior to annual meeting at
which question as to whether local school will be closed
for ensuing year is determined 826

Detachment of territory—^town board may not detach portion
of school district within its borders and attach same to
joint school district without concurrence of municipal
boards of municipalities in which joint district lies .... 837

Transportation of school children—40.34 (1), providing that
any child residing more than four miles from school of
his home district may attend school of another district,
in which case home district shall pay tuition, applies
to union free high school district and has permissive sig
nificance; this statute is not in conflict with 40.47 (3),
which has mandatory significance and applies to stu
dents who do not live in high school district 840

Teachers' training courses—^any unexpended balance of fund
appropriated xmder 20.27 (4) reverted to general fund
at end of year beginning July 1, 1931, and is not avail-
now to pay to school district amount which such district
might have been entitled to receive in 1931 843

Annexation of terriotry—40.30 is not applicable to annexa
tion of outside territoiy by city of second class 873

Tuition—^high school district and common school district may
not contract for payment by common school district to
high school district of tuition in excess of three dollars
per week; amount must be determined in accordance
with 40.47 (11) 874

Detachment of territory—^where there is no distribution of
assets and liabilities detached area may not be charged
with liability of district incurred prior to detachment
which is not liability for bonded indebtedness or for
loan from state trust funds 920

City school plan—^joint school district comprising entire ter
ritory of two cities of fourth class and rural territory
is not subject to provisions of 40.50 to 40.60 and may
continue to operate as joint district 951

Transportation of school cWldren—^under facts stated school
board must pay either tuition or transportation or board
and lodging of school children, depending on their elec
tion to attend school of another district or school of their
home district 965

Transportation of school children—board may require per
son contracting to furnish transportation to carry liabili
ty insurance as one of conditions of contract 982

Detachment of territory—boundaries of district which has
borrowed from state trust fimds may be changed but all
territory included in district at time such loan is made
remains charged with irrepealable tax levy 990
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SCHOOL DISTRICTS—(Continued) Page
City school plan—where tax has been levied for school pur

poses and tax roll has been turned over to treasurer for .
collection in city operating under city school plan, com
mon council may borrow money in anticipation of pay
ment of such taxes 1032

Board of education—^has no separate entity; all city powers
as to schools not vested directly in some other body or
official are vested in council; statutes seem to vest all
management of city school affairs in board, except that
of determining and making tax levy for school purposes 1129

School meeting, annual. See School Districts, free textbooks.
School taxes. See Taxation.
Seals._ See Public Records.
Securities. See Banks and Banking.
Securities. See Banks and Banking, trust company banks.
Securities. See Corporations.
Securities law. See Corporations.
Sentence. See Criminal Law.
Serum. See Indigent, Insane, etc., communicable diseases.
Serum. See Public Health, communicable diseases.
Sheriff. See Elections.
Sheriff. See Public Officers.
Sheriff, deputy. See Public Officers.
Sinking funds. See Taxation.
Slot machines. See Criminal Law, gambling.
Small loans act. See Corporations.
Soldiers',bonus. See Military Service.
Soldiers' relief. See Counties.
Soldiers' relief. See Military Service.
Soldiers' relief commission. See Public Officers.
Soldiers' relief funds. See Appropriations and Expenditures.
Soldiers' relief funds. See Counties.
Soldiers' relief funds. See Indigent, Insane, etc.
Soldiers' relief fimds. See Military Service.
State aid. See Agriculture, county fairs.
State aid. See Appropriations and Expenditures.
State aid. See School Districts.
State banks. See Banks and Banking, Reconstruction Finance

Corporation.
State highways. See Bridges and Highways.
State historical society. See Public Lands. '
State purchases. See Appropriations and Expenditures.
Statute of limitations. See Taxation, income taxes.
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STATUTES AND CONSTITUTIONAL PROVISIONS, SESSION
LAWS, LEGISLATIVE BILfiS AND RESOLUTIONS, ETC.,

REFERRED TO AND CONSTRUED

U. S. Stats. Laws 1870
10 Stats, at L. 170.. 260 Ch. 66 269-270,271
23 885 681 _
40 1151 176 Laws 1871
41 311 137 Ch. 137 84
43 R?iq""U*22^23 Laws 1872

803.... 18, ̂^-iSO y nc 904
1305.281,282,283 ^n. 17b yu4

47 5 381,383. Laws 1874
393,398 Ch. 347 636

169 794
709 1063 Laws 1875
725 907-911 Ch. 340 423

Wis. Const. Laws 1878
Art. Sec. 336 904
^  i? Laws 1881

8  836 Ch,233 904
1 2 928 Laws 1883
1 3 14 Ch. 39 882
18 595

728,729 Laws 1885
III 1 882,886 Ch. 376 542

^  ̂^^1089 Bills 1885
IV ' 15 508 No. 275, S 542

'  Laws 1887

22 U7

V  6!'.!!!!!!!!!!i089 Laws 1889
VI 4 757 Ch. 140 84
X  3 595
XI 3 644 Laws 1891

1059 Ch. 273 572-573
XIII 12 824,825

Laws 1893

Laws 1850 Ch. 288 881

Laws 1895
Ch. 342 85

Ch. 85 887 Laws 1897
Ch. 212 625

215 58-59

Laws 1857

Laws 1859

Laws 1901
Laws 1861 Ch. 90 277

Ch. 47 ...881,882,884 355 625

Bills 1861
No. 42, A 881 Laws 1903

Laws 1866 qi
Ch. 128 , 84 234::::::::::;::::::;:: 173

Laws 1868 319 883
Ch. 130 543,545 451 296
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Laws 1905 ®
Ch. 50 270

446 625
496 278

Laws 1907
Ch. 73 278

110 512
630 270,271

Bills 1907
No. 615, S 271

Laws 1909
Ch. 182 512

290 292
363 988

Laws 1911
Ch. 460 277

585 903
61 3 295

Laws 1912 (Special Session)
Ch. 22 295

Laws 1913
Ch. 237 83-84

256 417,418
356 903
380 680
438 417-418
465 231
489 231,232
638 292

Bills 1913
No. 855, A 418

908, A 231
909, A 231
921, A 418

Laws 1915
Ch. 168 456

242 549

Laws 1917
Ch. 14 231,232

501 232
620 903

Laws 1919
Ch. 244 104

347 903,904-905
551 418
558 544
601 1113,1114
61 4 270
61 5 512
667 175,178

Bills 1919
No. 14, S 882,884

52, S 904-905

Laws 1921
Ch. 69 544

242 466
305 902,906
322 418
472 277
530 1088
555 170
585 277

Laws 1923
Ch. 190 1037,1038,1039

Laws 1925
Ch. 36 248

68 1139
118 598,599

792
250 492
284 1139
292 173
359 512
394 906

Laws 1927
Ch. 7 971-972

79 228
1031

118 136
137 92
172 456
236 875
352 991
357 1097,1098
42 5 326

358
951
1113

426 607,609
448 46,47,48
510 836
541 358

875

Laws 1929
Ch. 53 ' 248

86 842
236 295
262 836
359 358
439 271,277
456 635
468 72
517 840
520 311

615
528 934

Bills 1929
No. 672, A 72
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Page
Resol. 1929

Jt. No. 60, A 311
133, A 614,615
40 311,312

Laws 1931
Ch. 4 120

5  369
703

8  372,373
9  52
10 49-50
19 809
22 9,10

11,12
66

187

197,198
769,770,773

29 251
41 145
67 120

155-156
232, 233

7 0 221
7 1 61
80 240,241
8 6 210,211
8 7 287,288
92 883
96 15
133 1009
136 541
183. 180,181
185 38
187 597
191 369,370
213 820
255 139,141,143
262 764
277 49,50,51
286 606,611
291 139-144
31 8 206
31 9 1009
327 473,474
338 51
34 3 541
34 4 164,165
362 66
379 878-879
382 1010
396 48
398 600
416 121
422 53

161
820

431 527
454 263,264

802

Laws 1931

478 ."...161,162
486 96

491

790

Bills 1931
No. 25, A 145

182, A 240
990, A 373,374
29, S 771,772

Resol. 1931

Jt. No. 28, S. (No. 54) 600
99, S 615

114.... 154

Laws 1931 (Special Session)
Ch. 1 487,488

572-587
1060,1061

3  15,16
7  393
8  383

911
10 631

724
726
890

1 4 166
410

471
639
968

1 5 766-767,768
1 6 180,181,185
18.... 574
2 0 641
2 1 371

496,497
703

23 664
670

2 6 381
767

907,910
2 7 623,624
2 8 100
2 9 479

700

3 0 601
3 1 383

393
907

Bills 1931 (Special Session)
No. 16, A 100

Resol. 1931 (Special Session)
Jt. No. 43, A 372,373
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R. S. 1849
Ch. 15 .1116-1118

28.. 1037

R. S. 1858
Ch. 5 882,884

7  882
34 882

R. S. 1878
Sec. 62 421-422,423

674 578
731 34 43
1038 2 543
2545 84
473 6 511
473 7 511
473 8 511

Ann. Stats. 1889
Ch. 63a 523
Sec. 430 58

1524 523
15296 963
2545 84

Stats. 1898
Sec. 69 881

1038 2 543,544
1458d 625
17706 834
1955a 1028
19556 1028
2545 85
4418 1052
4478 777
4733 558
4736 512
4855 to 4863 489
4966 270,277

Supp. 1906
Sec. 17706 834

Stats. 1911
Sec. 94-9 954

850 417
1946i 231

Stats. 1913
Sec. 51.31 (1) 292-293

(3) 292-293
850 417
850a 417-418
1584^ 644
1584ft 644
1584i 644
1926 4 231
1946i 4 231,232

5  231,232
2022 2 456

Stats. 1915 ®
Sec. 694 (1) 549-550

1435e 646-647
1926 4 232

Stats. 1917
Sec. 20.55 (5) 231

584 904
850 418
850a 418
1926 4 232
2394-71 232
4454 950
4455 950
4947 518

•  Stats. 1919
Sec. 29.22 (1) 1088

48.14 270
48.15 (1) 270,272

(2) 271,272
60.60 418

926-8 466
1038 (2) 544
2024-6 173

Stats. 1923
Sec. 59.15 (1) 250

76.47 693

Stats. 1925
Sec. 40.16 326

(1 ) 325
40.41 (3) 358
87.02 (6) 868,869

147.20 (3) 228
153.05 (2) 106

Stats. 1927
Sec. 82.05 (5) 248

151.02 (2) 46-47

Stats. 1929
Ch. 3 100
Sec. 20.31 (2) 89,91

20.55 (5) 233
29.28 (1) 49
81.15 10
85.01 (1) 52,53

(4 ) 52
(5 ) 52

102.08 (1) 287
(2 ) 287
(3 ) 287
(4 ) 287
(6 ) 287

145.06 (1) 527
241.10 (2) 143
241.11 139,140,141
241.1 2 140
241.17 141
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Stats.
5

Page

290
26 366
29 992,995

32

1099,1100
200

34

553
127-132

35

345
1060
804

47 791

48

1092
277

49

759,760
517,519 „
522,523 Sec.

597
711
792
817

939,940
952,953
979,981

1035
278

fi7 568

70 to 78
70

75

717
660
660

688,690,693
...... 618

76 404

77

688-693
365

05

660,661
687

89 973,975
m 18

128 532,533
134 922
142 240,241

145

707
846,847

436
147 ....*  137

153

653
1138

nil
159 1101

168

1139

817,818

180

986-990

285,286
189 406

1Q4

1012,1013
263

264,265
428
982

Page
Stats.

20 1 126
20 2 125
208 1027
214 348
21 5 219
220 911
22 1 911,912
22 2 911,912
264 265
267 1064
288 265
294 1124
322 678
348 786,787
370 957

4.01 623
5.01 (6) 101
5.05 824,825,826

957

(1 ) 826
862,863

(3 ) 849
853
855

(4 ) 605
(5 ) 808

850

(6) ...655,656-657
805,806

825
847,848

5.07 957
5.08 (4) 295,296
5.14 861

(2 ) 926
5.1 6 956
5.17 (1) 937

(2 ) 937
(3 ) 926

937

956,957,958
5.19 (5) 252

1068

(7 ) 1068
5.21 (1) 416
5.22 (2) .....295

415,416
(3) 100

5.23 295,296
5.24 100

(6) 100-101
5.26 936

(6) 605
5.27 (1) 290

(2) 290
6.01 882
6.1 0 154
6.1 1 295
6.19 (1) 954
6.22 295
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Stats.
6.23 (10) 492
6.32 (4) ...253,254,255

335
6.35 (2) 836

(3) 835
6.42 (6) 492
6 44

6.50 to 6.53.' .*.'.'.'.'.'.' 429
6.50 335,336

887
(3) 887

6.51 883,887
(2) to (10)... 887
(3 ) 334
(4 ) 334
(6 ) ..1007
(7 ) 335
(9) 1007
(11) 880-888

6.52 887
6.53 887
6.59 1046
6.61 809-810
6.64 421,423

(1 ) 897-898
^2^ fiQfi

6.66 (1) '.'.ioii,'1042
(la) 1041,1044

6.69 956
6.71 (2) 422,423

(6) 415,416
6.72 416
7.02 (3) 516
8.05 295

415,416
10.43 540,541
10.48 291
10.56 291
12.01 (2) 808
12.06 808
12.09 (1) 953
12.10 953,954
12.18 808
14.44 (4) 583
14.45 572-585
14.53 (1) 82

(3) 250
14.68 (1) 432
14.71 601
15.33 (1) 69-73

(2 ) 69-73
(3 ) 69-73

17.03 (5) 414
17.13 414

(3) 788
17.21 (3) 800
17.22 (2) 1021,1022
17.25 ............... 516
17.26 (2) 344

Stats.
20.03 (1) 155
20.06 (2) 364,365

432,433
20.07 365,366
20.17 (1) 234

(5) 234
20.20 (8) 234

(19) 1071
20.205 366
20.25 (2) 44

(3) 121
20.26 680
20.27 (4) 843-846
20.435 234
20.44 (1) 234
20.45 234
20.46 234
20.48 234
20.49 (6) 187,188

197-204
(8) 66

359,360
380
622
801

20.52 234
20.53 234
20.56 (2) ...230,233,235
20.565 234,235
20.57 (2) 230-235
20.575 234
20.74 372-375

601
615

20.77 230-235
(1 ) 311

844,845
(2 ) 312

844-845
(8 ) 233

845
21.0 4 155
23.09 609

(4 ) 1005
(7) 206

607, 609
1091

(9 ) 608
(10 ) 206,207

608,610
(11 ) 608,609
(13) 608

23.1 1 198
(1) 608

23.12 608
23.175 608
25.05 (4) 858
25.07 990
26.12 366

(5 ) 876
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Page
Stats.

27.05 332
29.01 (4) 469
29.05 1005

(1) 1099,1100
29.08 1005
29.09 ..1103
29.10 1103-1104
29.135 24,25
29.14 (2) 469,470
29.19 (1) 50
29.205 50,51
29.22 (1) ..204,205

1087,1088
29.26 (2) 608
29.28 1091

(1 ) 49,51
(2 ) 49,50,51
(2m) 49-50

1091,1092
(2n) 608-609

1091

29.285 (2) 1009-1010,1011
29.286 (1) 1009,1010,1011
29.29 (3) 306
29.30 (2) 305
29.32 (1) 541,542

(2 ) 541,542
(3 ) 541,542
(4 ) 541,542
(5 ) 541,542

29.33 (5) 470
7  206

305,306-307
610

(13) ..610-611,612
29.345 470
29.35 (1) 1009
29.38 (2) 609
29.57 (4) 994-995
29.571 994

(1 ) 993
(2 ) 993
(3 ) 993
(4 ) 993
(5 ) 993
(6 ) 993

29.596 (1) 1070
(2 ) 1070

29.60 (2) 1093
29.628 878,879
29.63 541,542

1087,1088
(1) 1049
(3 ) 1049,1050

32.01 200
32.02 200
32.03 (1) ...200-201,203
32.14 553

Page
Stats.

32.1 5 13
34.01 (1) 127

(3 ) 128
346

(4 ) 128,130
34.02 .127-131

346,347
34.025 584

1061

34.03 to 34.07 584
34.04 ........573—574,585
34.06 (2) 583

(6) 1060,1061
35.48 804
36.02 217
36.03 217
36.06 (3) 218
36.12 218
36.1 6 1113
37.31 38
39.01 (5) 1002
39.03 (7) 1114
39.05 356

1114

39.06 356
1114

39.07 1114
(1) 356

39.08 1114
(1 ) 356

39.09 1114
39.14 1002

(2 ) 520
39.1 5 1114
39.17 (2) 1113
39.1 8 1113
39.27 1113,1114
39.29 355,356
40.01 43

589

40.04 58
798

(3 ) 967
(10) 704

40.07 (2) 704
40.10 (2) 407

788

40.1 1 212
40.13 (1) 212

(3 ) 212-213
(4 ) 212,213

40.16 (1) 376
40.19 827
40.21 797
40.24 (9) 212,213
40.30 873,874

(3) 837
40.32 798
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Stats.
40.34 326

823
965,966

(1 ) 44
325,326
588-589
840,841

965
(2 ) 353

826,827
(3 ) 982

40.35 (4) 680
40.37 354,358,359

713,714,715
(1 ) 355

714
(2 ) 714
(3 ) 355,357

714
40.45 843,844
40.47 (3) 840,841

(4 ) 117
875

(5 ) 117-118
(7) 875
(9) 875
(10 ) 875
(11 ) 824

874,875
40.50 to 40.60 344

712
874

951,952
1032

40.50 712
874
952

40.52 540,541
(1) 344

540
1131

(3 ) 712,713
40.53 (1) 1131
40.535 824

(2 ) 875
40.54 1032
40.55 1032

1132

40.57 712
40.70 (3) 43
40.85 (1) 313

(4 ) 921
(10 ) 315
(11 ) 315
(12 ) 315

40.87 247
41.15 (2) 1105

(7) 594,595
41.16 (2) 283

(5 ) 347

Stats.
(6) 347

41.22 346
41.44 (2) 89,91
45.055 728-729
45.10 et seg 524
45.10 to 45.19 817
45.10 to 45.15 962

1035.1036
45.10 522

720
816

960,963
1036

45.11 522
816

45.12 437
498
522

45.14 522,525
719,720

816
45.15 438

498
45.16 281,282,283
45.20 .522-525

1062
45.25 906
45.255 906
46.10 644
46.12 941
46.17 996

996,997
(4) .81,82

46.18 (1) 61
1020

1036.1037
(2 ) 645,646

1040
(6) 61-62

919
(8) 62

919
46.19 1020
46.21 (1) 131-132

(3 ) 132
47.08 ........300,301,302

499
791,792

(1 ) 300-301
1092

(2 ) 1006,1008
(4 ) 499

47.09 302
48.01 (5) 268,278

338,340,342
643

48.02 (2) 400,401
(4) 400,401

48.06 (2) 338
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Stats.
48.07 271

(1) 267
339,340

(?) 339,341
(2a) 268,278

339
(3 ) 268,278
(6 ) 267
(7 ) 268,278

339-343
48.14 268,269
48.15 267-277

1016
48.16 267,279
48.19 340
48.20 (2) 340

(4) ...340,343,344
48.22 343
48.28 (2) 132
48.30 (7) 498,499
48.33 (2) 499

(5) 280
709

711,712
(6 ) 953
(7 ) 952,953
(9) 817

49.0 1 319
524
597

882,884
962

1154,1155
49.02 979

(1 ) 752,753
781

979-980
1096

(2 ) 340
548

781
980

1095,1096
(4 ) 149-150

882
984

(5 ) 340
547
759
980

(7) 149,150
882
984

49.03 186,187
519
525
882
1067

(1) 150

Stats.
(9) 522,525

883
893,894

981
49.04 186,187

519
838,839
979,980

(2 ) 320
(3 ) 467

49.07 522,525
49.08 320
49.10 319,320,321

598
791,792

49.1 1 319
791,792

49.1 2 319
49.14 498

(3) 675,676
49.1 5 318,319

882
940

49.1 6 319
882

49.20 to 49.37 939
49.28 499
49.37 499

(2) 939,940
50.07 995
50.075 119,120

621
752

51.06 (2) 41
51.07 549

(2 ) 1090
51.08 (1) 62
51.10 1097

51.12 (2) 904
(3 ) 903-906

51.21 (2) 903
51.22 857

903,905,906
51.23 (1) 903

(2 ) 902-906
(3 ) 903

53.04 (1) 41
54.02 278

512

54.03 547
54.07 (3) 279
55.03 518

57.06 189
324

506-512
(1) 508,512

57.08 etseg 488,489
58.06 (2) 996
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Page ^ Page
Stats. Stats.

59.03 (2) 210,211 (34) 42
238 59.34 (3) 1099-1100

378-379 59.42 933
466 59.46 (3) 440

1058,1059 59.47 (1) 90
(3) 1040 (3)..... 430

59.04 (2) 1054 59.51 (12) 143
59.05 (1) 419 (14) ..139,141,143

(2) 419 630
59.06 389 59.67 (2) .. .561-562,563

(1 ) 1039,1040 59.74 1060
(2 ) 237,238 (1) 131

1040 (2) to (5) ...1060,
59.07 531 1061

(5 ) 1055 59.77 192
(6 ) 1038,1039 361,362
(7 ) 80 59.80 (1) 814

152,153 59.86 902
(11) 531 59.87 (1) 146,147
(19) 1055 59.88 440,441

59.075 145 60.07 412
59.08 531 60.20 412

(5) 1037,1038,1039 60.22 379
(8 ) 146,147 412

564 60.49 (6) 407
1022-1023 60.54 (1) 298-299
1036-1040 60.60 405

(9 ) 164-165 417,418
531 476
895 61.21 379

(15) 164,165 61.23.... 379
59.09 (2) 1065 61.33 ,. 331

(3 ) 959 61.34 (27) 645
1065 62.04 ... 351

(5) 1065,1066 62.08 (2) 466
59.14 (1) 842,843 (3) 1058
59.15 153 62.09 539

330 (1) 2
(1) ...190,191,193 210,211

226 851
245,246 .899

250 930
520 (3) 3

549,550 350,351
564,565 (4) 3

567 (5) 352
605 379

(3 ) 567,568 1059
812 (7) 899
1019 930

(5) 765 (12) 7
(7 ) 933 (13) 298,300
(8 ) 192 62.13 (1) ...350,351,352

933 (2) 351
59.18 800 (7) 300
59.21 (1) 40 62.26 (6) 298

(4 ) 40 63.06 (2) 436
59.22 40 66.01 1,2,3
59.28 40 (4) 3

(27) 42 66.04 (7) 406
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Page Page
Stats. Stats.

66.05 (8) 644 74.03 1116,1118
(9 ) 515 74.04 749

66.06 (10) 331 74.10 (1) 533
(11 ) 424 74.12 102

695 74.13 102,104
66.11 800 74.15 (2) 145,146

(2 ) 209 496,497
236 1129,1132,1133
400 74.17 819
413 74.19 819
1020 (3) 371

67.04 (5) 308 497
67.05 (1) .... 569 747

(3 ) 570 74.21 819
(5) 569 74.28 487
(10 ) 717 74.29 133
(12 ) 569 (2). 133,135

67.09 629 735
67.1 1 1056 74.30 133,134

(1 ) 717-718 (1).... 133
(2 ) 718 (2) 135
(4 ) 718 74.31 819

67.12 ( 6) 1032 74.39 734,735
(8) 1032 740-744

67.13 770,771 746
(1) 629 74.46 736

67.14 770,771 745
70.08 660-661 74.64 747
70.11 (2) ...543,544,545 74.67 1115-1121

(3 ) 542-545 75.01 736
(4 ) 74 745

402 (1) 566
619 784,785

1026-1027, 1028 1115-1121
(4a) ....1026,1027 (2) 785
(16) 543 75.07 106
(28) 543 75.11 106
(31) 619 75.12 565,566
(37) .. 763 (1) 566

70.17 102,103,104 (2) 566
661 75.14 745

70.42 493,495 75.22 58-59
70.46 405 618
70.62 (1) 54-59 744

246 974,975,976
1055 1117

70.68 146 75.25 744
70.86 92 976,977-978
71.01 700 75.34 (2) 5,6
71.06 700 75.35 561,562,563
71.10 7 75.36 .5,6

(4) 133 75.38 105,106
71.13 431 75.61 (2) 104,105
71.16 (10) 7 76.01 to 76.29 688

431 76.01 689
71.18 (3) 532 76.02 (8) 690
71.1 9 8 (10) 690
71.26 700 (11) 690
72.15 (10) 1024 76.03 (1) 690
73.03 (20) 819 76.12 690
74.02 1116,1118 76.13 689
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Stats. Stats.
76.23 690 84.01 (4) .. .770,772,773
76.24 689 84.03 (3) 769,770
76.28 689 (4) 769,771

(3) 404 84.06 10
76.29 (3) 404 84.07 (1) 9,10
76.30 (1) 292,293 (3) 559,560
76.31 292,293 85.01 (1) 52,53
76.54 (1).... 829 368

1047,1048 ( 3) 161
(2 ) 828 685,686,687
(5 ) 829 (4) 53
(6 ) 1048 592,593,594
(7 ) 830 820

77.01 660 859
77.03 661 891,892
77.04 661 (5) 53
77.14 365,366 (8) 891
78.09 216 85.02 367
80.03 87,88 428
80.09 200 (1) 367
80.17 to 80.22 200 (2) 367
81.01 (8) 813 (3) 368
81.08 955 426-427,428

(3 ) 409 923,924
81.09 409 (4) ...426,427,428

955 85.05 (2) 832-833
81.12 813 85.08 (10) 161,162
81.15 10 754-755

955,956 929
81.20 694 (11) 513,514
82.03 (1) 1022 929

(2 ) 1021,1023 (13) 929
(3 ) 226 (18) 514
(4 ) 327 (20) 162
(6) 209 85.10 (1) 593

327,330 (2) 593,594
82.04 (1) 328 (5) 686-687

(2 ) 328 (9).. 593
(3 ) 327 (11) 687
(6) 409 (12) 687

956 85.13 754
82.06 (4) 327,328 85.84 811

(6) 328 85.91 (la) 820
83.01 (6) 308 86.16..... 91
83.03 359,360

(6) 166
308

83.04 677
83.06 (1) 166
83.07 12

200
553

83.08 12
200

553

676

87.01 933

87.02 166
470
639
933
968

(4 ) 471
(5 ) 471
(6 ) 471
(7 ) 968

83.14 359,360 408
933

(3) 596
(5 ) 676-677 (4) 410
(6 ) 487 87.06 (3) 934

677 87.07 (2) 755



Index

Stats.
87.16 896-897
89.09 (2) 974
89.28 (1) 973
89.34 973
89.35 (1) 974

(2) 974
89.36 977

(1) 974
89.37 (2) 974,978

(4) 974
(6) 975,976

90.03 934,935,936
93.11 902
96.01 (1) ...559,560,561

(4 ) 559,560
96.30 1072
96.68 901,902
97.17 (2) 26
98.39 (14) 16,17
99.07 (5) 16
99.14 1075-1079

(1 ) 31,37
(2 ) 31,37
(3 ) 31,37

99.16 1079,1080,1081
101.29 231,232
101.31 (1) 96,97

(5 ) 96,97
590

(6 ) 590,591
(7 ) 97
(9) 789

102.07 (5) 289
103.49 870

(1) 872
(4 ) 872

108.15 (2) 642
(3 ) 641,642
(4 ) 642
(5 ) 642

108.16 (3) 641
115.04 975,978
121.01 (2) 1072
121.04 633
121.05 633
122.06 1107
122.12 1107
125.11 495
128.16 533
129.01 to 129.24 158
129.22 644
132.04 125
132.09 124

387
134.01 442

918

(1) 922
135.03 (2) 730
135.04 468
135.05 730,731

1237

Stats.
Page

135.07 . 730,731
140.05 (1) .....1127,1128
140.09 . 531,532
141.01 . 1,2
141.02 . 1,2,3
142.02 . 846
142.04 . 241

706,707
142.08 (5) .. 241
143.05 (7) .. 303

(10) . 303

143.06 (4) .. 715,716
143.07 (6) .. 150
145.05 (1) .. 436,437
145.08 (1) .. 527
147.01 (1) .. 112

651

147.02 . 651

147.03 . 213

147.09 . 500,501
147.13 (3) .. 213
147.14 (3) .. 156,157

163

147.15 . 1030

147.17 . 1030

147.19 (1) .. 112
147,20 (1) .. 477

(2) ...227-228,229
476,477,478

(3) ...227-228,229
477

147.23 . 646-655
(2) .. 213

(4) .. 647
149.03 . 213

150.05 (1) .. 227
(2) .. 227,229

151.02 (2) .. 45
46,48

151.03 . 25,26
152.02 (1) .. Ill,112

490
751

(2) .. 490

152.06 (1) .. 110,111
(3) .. 751

153.06 (4) .. nil

153.07 . 107

154.01 (2) .. 112
156.07 (3) .. 242

157.11 (9) .. 821,822
159.01 (1) .. 1138

(2) .. 1138
(6) .. 1138

159.02 . 1101

159.15 . 1138

166.11 . 1013

168.01 (2) .. 818

168.05 (1) .. 987

168.095 ....1086,1087
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Stats.
168.14 986,987
169.01 (8) 836
180.02 (1) 536
181.02 536
182.01 (7) 392
184.0 1 104
189.02 (6) 1012
192.25 (1) 86,87
194.01 829

(6) 264
194.03 (2) 264,265
194.10 265
194.16 264

829
(1 ) 428

802
(3) 432

195.31 969
196.85 180
200.17 230,233

(3) ...291,292,293
200.19 230-233
201.01 (1) 126

(2 ) 126
201.02 284,285
201.04 (5) 474

(15) 474
201.135 473,474
201.25 912

(3 ) 913
201.27 (1) 126
201.59 (2) 230,233

(4 ) 230-233
202.07 126
202.11 (2) 67-68
202.15 to 202.18 126
203.21 635-638
203.215 634-638
204.20 347
205.07 474
205.20 473,474
206.34 912

(2) 913
208.01 126

285
(1) 1027,1028

208.02 (10) 912,913
209.11 285

1123
210.01 627-628
210.02 628
214.0 1 349
214.13 .348,349
214.1 8 349
215.02 392
215.07 (2) 392-398

669
(5 ) 393
(6 ) 393-398
(7) 392-399

Stats.
669

907,908,912
215.1 1 219-225

667
669

215.13 220,224,225
669

215.135 219-223
215.18 672
215.24 (1) 220-221

(2 ) 664-667
(3 ) 664-667
(4) ...664,666,667

671
(5 ) 666-667
(6) ...665,666,667

669
670,671

215.26 (1) 221,225
215.31 114
215.33 113,114

(1 ) 113
(2 ) 113
(16) ..664,665,667

669
670

215.36 113
(2) ...664,665,667

669

670
215.43 665,666,667
216.01 724-725
216.03 725
220.06 (1) 1034,1035
220.07 457,460

(16) . 766-767,768
220.08 113

381,385,386
450

(2) 456
(9) 385
(15) 167,175

444
453,456

768
911

220.085 381,385,386
398

<in7_Q15>

221.01 (12) 172,173
526

221.04 (3) 911
221.12 167-173

526
221.1 3 911
221.25 446

221.33 381-386
221.39 322,323,324
221.41 381
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Page
Stats.

221.42 450-456
726

221.43 726
222.21 (1) 911
223.02 (1) 554

(2) .554,555
224.02 294

631,632
724,725

890

999

224.03 294
224.05 570-571

999

226.02 762
231.32 (1) 821,822
241.10 (1) 144

(2 ) 143
(3 ) 144

241.11 139-144
241.1 7 141
247.29 765
247.37 753
252.071 483
253.15 (2) 550
253.18 (3) 1023-1024,1025
253.25 550
253.26 550
253.28 550
255.31 932-933
256.03 (3) 1124
260.11 756
266.13 134
267.01 1064
268.16 532,533
268.17 533-534
271.45 362
272.18 (15) 831
289.53 551,552
294.04 516
295.01 (3) 1124
296.36 to 296.40 529
296.36 529,530
296.37 529,530
296.39 529
296.42 529,530
300.01 297
304.21 551

1003
1064

(3) 262
322.02 1097
322.03 1097
322.04 (1) 678
322.07 548
326.01 (1) 1094
326.06 18,23
327.18 (3) 550
331.07 (2) 480
340.35 941
340.39 251

Page
Stats.

340.40 251
340.43 864
340.45 29
340.70 (2) 434,435
343.09 1017
343.181 322
343.20 322

(2) 1051
343.25 116

321
343.442 1005
343.56 947-950
343.57 947-950
343.69 108,109
346.02 195
346.09 774,775,777

(1 ) 775
(2 ) 775

346.18 774-777
346.39 266
346.49 .27-28
346.51 29
348.231 507
348.232 880,888
348.234 (1) 289,290
348.235 290
348.24 336

414
429

348.241 880,881
348.261 972
348.28 236

332
401
438
475

537,538
622
626
646
673
788
856
888

899,900
914,915,916

1020
1040
1144

348.29 1143,1144
348.351 518,519
348.354 518
348.40 28
348.41 178,179
348.488 1128
351.46 to 351.49 154
351.57 895
352.03 (6) 662
352.50 (2) 931-932
352.56 778,779
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Stats. Stats.
353.05 to 353.08 28 359.12 to 359.16 509
353.05 29 361.03 298,299
353.08 29 364.01 (2) 299
353.27 28 366.01 361,362

242 366.02 1126
823 370.01 (1) 427

353.31 506-511 494
914 601

357.11 857 957
903,904 1000

357.13; 902-906 1024
(4) 857 1132

903-906 (3) 1005
359.05 322 (9) 200

323-324 (10) 520
867 567

359.07 321,322 789
323,324 (17) 882,884

512 (20) 560
555,557,558 (30) 559

866,868 (39) ....1024,1025

Sterilization of defectives. See Indigent, Insane, etc.
Stout institute. See Education, vocational education.
Street improvements. See Appropriations and Expenditures.
Street improvements. See Bridges and Highways.
Suffrage. See Elections.
Suicide. See Criminal Law.
Superintendent of coimty home. See Public Officers.
Supervising teachers. See Education.
Supervisor. See Counties.
Supervisor. See Counties, county board.
Supervisor. See Public Officers.
Supervisor. See Public Officers, county board.
Supervisor, city. See Public Officers. -
Supervisor of inspectors of illuminating oils. See Public officers.
Supervisor, town. See Public Officers.
Suspension of licenses. See Autombiles.
Suspension of licenses. See Automobiles, law of road.
Tax appeals, income. See Courts, income tax appeals.
Tax appeals, income. See Taxation, income tax appeals.
Tax collection. See Taxation.
Tax deeds. See Taxation.
Tax sales. See Taxation.
Tax settlement. See School Districts.

TAXATION

Tax sale—under 75.36 county is not required to pay delin
quent taxes until tax delinquent land is sold by county 5

Tax sale—under 75.34 (2) county may sell tax delinquent
land for less than face value 5

Tax sale—county is not required to include in sale price of
tax delinquent land value of outlawed tax certificates 5

Income tax appeal—partner of district attorney should not
represent taxpayer in case arising in district attorney's
county 7

Income tax appeal—city attorney probably may not repre
sent taxpayer in case where income was derived from
(in) city attorney's city 7
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Adoption by county board of report of budget committee

amounts to resolution levying county taxes under 70.62
(1) and is substantial compliance with that statute if
report shows separate amounts required to be levied to
meet budget 54

County superintendent tax—^failure to levy by separate reso
lution is not fatal to validity of levy if record of adop
tion of report shows in affirmative majority of those
qualihed to vote on county superintendent tax 54

Whether Appleton Y. M. C. A. is taxable is question of fact;
Y. M. C. A. is institution entitled to exemption unless
some of its property, as dormitories or cafeteria, is used
for purpose not in itself materially contributing to its
primary objects 74

Descriptions—70.86, authorizing city council to adopt simpli
fied system of describing real estate in assessment and
tax rolls, is valid, but system adopted whereby numbers
only are entered as descriptions in rolls is doubtful com
pliance with that section and is of doubtful validity.... 92

Action of debt will lie for collection of unpaid taxes on such
real property of public service corporation as is subject
to local assessment and for collection of unpaid real
property taxes on buildings on lands under lease or per
mit, but, generally speaking, will not lie for collection of
unpaid real property taxes 102

Contra XVII 588
XV 236

Tax sales—county treasurer must, under 75.61 (2), add
twenty-five cent certificate fee to proper proportional
tax on real estate 104

Income taxes—^warrant of county treasurer accompanying
delinquent schedules is sufficient process for execution 133

Income taxes—statute of limitations runs from date upon
which return is made on warrant of county treasurer .. 133

Illegal taxes collected prior to division of town should be
charged back to both towns in proportion to valuation of
taxable property at time of (fivision 135

Common school tax—^local treasurers are required to remit
in cash taxes levied under 59.075 on March 22 annually 145

Motor vehicle fuel taxes—under 78.09 Minnesota dealer who
purchases gasoline in Wisconsin for sale to farmers in
Minnesota is not entitled to refund 216

Limitation upon levy for vocational school purposes in 41.16
(2) is referable to local municipal assessment 283

Motor vehicle fuel tax—employee of Federal Land Bank of
St. Paul is entitled to exemption from gasoline tax when
using automobile in Wisconsin on official business upon
presentation of proper credentials from U. S. govern
ment '. 316

Delinquent taxes—^under ch. 191, L. 1931, out of each pay
ment of delinquent taxes to county treasurer on which
affidavit for extension of time has been filed county
treasurer retains that proportion of such payment as
county tax in town bears to total tax in town; balance
of such payment is turned over by county treasurer to
town treasurer until such balance in each case totals
equity which town had in delinquent taxes returned;
after town has received such equity, county treasurer
retains all delinquent taxes collected 369
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TAXATION—(Continued) Page
Exemption—building located on lands of educational or sci

entific association used primarily for purposes of such
association, although occupied by its janitor or care
taker at nominal rental, is exempt 402

Public utility tax—distribution to school districts is not re
lated to or controlled by distribution to such districts
of public school fund income 404

See XIX 397
Public utility tax—errors in distribution may be corrected

within three years without interest 404
Where taxes collected by town due to county were deposited

by town in bank and town is unable to collect same from
bank, county treasurer may retain any moneys due to
town as offset against such obligation of town to county,
under 74.28 487

Occupation tax on coal—70.42 taxes only bituminous and
anthracite coal and does not apply to coke 493

Extension of time for pa^pnent of taxes—^under ch, 21, L.
1931, Special Session, individual taxpayers must file affi
davits with local treasurer in order to obtain extension
and in order that local treasurer may be entitled to sup
plemental settlement under 74.15 (2) 496

Income taxes, delinquent—personal property which has been
turned over to trustee for benefit of creditors, under ch.
128, or to receiver, under 268.13, cannot be taken to pay 532

Exemption—^land owned by American Legion is exempt from
taxation only if occupied free of rental exclusively by
county, city, village or town for public park or other
municipal purpose 542

Tax deeds—59.67 (2) gives county board authority to author
ize conveyance by county clerk of county land acquired
through taking of tax deeds by county 561

Tax sale—^where notice of intention to apply for tax deed is
given by holder of tax certificate in accordance with
75.12, during redemption period, good legal tender by
land owner for redemption purposes must include one
dollar for notice 565

Tax sale—county having void tax deed and quitclaiming to
purchaser is not liable to either its grantee or owner of
land for timber cut by grantee 616

Exemption—substantial part of Green Bay Labor Temple,
being rented to individuals for stores and offices, it is
not entitled to exemption under 70.11 (31) 619

See XV 128
Logging road—^private road located on forest crop lands is

not subject to assessment for taxation 660
Taxation of utilities—coke and other residuals or by-prod

ucts which are necessarily produced in generation of
gas by light, heat and power company are part of "prop
erty of company" subject to imit assessment and taxa
tion under ch. 76; are not subject to local assessment
under ch. 70 688

Extension of time for payment of taxes—^normal income tax,
teachers' retirement surtax, and emergency relief surtax,
each is separate tax and taxpayer has right to pay any
one of them without payment of any other 698

Extension of time for payment of taxes—^taxpayer has no
right to make part payment only of what is single tax,
but county treasurer may, if he wishes, accept payment
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in part, and such acceptance will stop running of inter
est and penalty thereon but will not estop collection of
balance with interest and penalty pro tanto 698

JBxtension of time for payment of taxes—time when statute
requires county treasurers to report delinquent income
taxes to sheriff for collection is directory, so that it may
be done later, until such time as failure to do it would
defeat purposes of statute; question when that time is
does not arise under present circumstances • • • •

Extension of time for payment of taxes—request of governor
that delay in return for collection be made only of those
who file affidavits of inability to pay follows legisla
tive policy to extend emergency relief to those only in
need 698

Sinking fund—county board may levy tax in addition to ir-
repealable tax to replace money improperly diverted 717

Sinking fxmd—^money raised by county to retire bonds may
be used to purchase unmatured bonds for retiring of
which sinking fund was created 717

Extension of time for payment of taxes—adjournment of
annual sale of lands for taxes from day to day, after
sale of single tract each day, as requested by governor's
proclamation, is compliance with 74.39 732

Extension of time for pajjment of taxes—^minutes of treas-
surer should show daily sale of one tract and adjourn
ment to next day 732

Extension of time for payment of taxes—^interest in each in
stance is to be charged from first day of January to day
of actual sale of particular tract 732

Extension of time for payment of taxes—certificate of sale
of each tract should be dated day of actual sale of that
tract 732

Extension of time for payment of t^es—county treasurer
may, in his ̂ scretion, accept delinquent real estate tax
without .penalty or interest and issue receipt so stating;
penalty and interest will remain owing and lien on land,
unless legislature remits it; whether tax sale could be
made for tax without penalty and interest need not be
considered at this time, for governor has requested only
delay in sale 732

Extension of time for payment of taxes—^in compljdng with
governor's request for delay in tax sales by selling de
scriptions upon which county holds prior certificate, one
each day, it is suggested that in counties with few de
scriptions, descriptions upon which individuals hold prior
certificates be next sold, and if these are exhausted then
those least likely to work hardship on owners ........ 740

Extension of time for pa^pient of taxes—opinion is gdven
that tax sale statute, in principle, should be held direc
tory as to time, if necessary, but that text writers accept
as established by cases that sale not made at time fixed
by law is void; if mandatory and sale void, county would
reassess land 740

Extension of time for payment of taxes—^where tax sale is
adjourned from day to day after one sale is made, as
requested by governor:
(1) Certificate of sale should be dated actual day of
sale of particular description;
(2) Interest should be charged from Jan. 1 to day of
actual sale;
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(3) Payment before sale must consist of tax, penalty

- and interest from Jan. 1 to day of payment;
(4) County treasurer may accept tax without penalty
and interest, which will still be owing and lien on land;
(5) County board has no power to cancel statutory
penalty and interest 745

County treasurer may not accept county orders in payment
of tax certificate 748

County treasurer may not accept county orders in payment
of delinquent taxes 748

Extension of time for payment of taxes—^where sale of land
for taxes assessed in 1931 is postponed from day to day
until October 15, 1932, interest at rate of twelve per
cent per annum should be added and computed from
Jan. 1, 1932, to actual day of sale 784

Extension of time for payment of taxes—^tmder 75.01 (1)
words "after the sale" refer to date when land was
actually sold 784

Extension of time for payment of taxes—^tax certificate
should bear upon its face date when land was actually
sold rather than date June 14 ...' 784

State is not liable for payment of federal excise tax upon
commodities purchased before passage of federal law in
cases where agreements for sale of such commodities
were entered into between state and vendor before pas
sage of such law and where no provision or mention was
made concerning federal excise tax levies 794

Village board has no power to reduce tax levy voted by an
nual school district meeting; where village board tmlaw-
fully reduces tax levy mandamus will lie to compel vil
lage officers to perform their duty 798

County has no authority to levy vehicle tax on automobiles 810
Tax collection—^where delinquent taxes are returned to

county treasurer as uncollectible any action based there
on, including action against local treasurer and surety,
lies in favor of county; tax commission may direct or
initiate proceedings for collection of delinquent taxes 819

Ton mile tax—it is duty of public service commission to
compute, as soon as quarterly reports are submitted; tax
so computed should be levied at once as of Jan. 1, Apr.
1, July 1 and Oct. 1; public service commission should
notify state treasurer of levies as soon as made; state
treasurer should send notice of amount of tax to auto
transportation and motor vehicle hauling companies as
soon as possible; interest upon unpaid tax, at 15% per
annum, commences to run after 30 days subsequent to
mailing of notice by state treasurer irrespective of date
of such mailing 828

Athletic commission—tax imposed bjr 169.01 (8) is upon
total gross receipts; no tax is imposed upon tickets
given away; athletic club cannot escape tax by charging
additional amount for each ticket 836

Drainage district assessments—^refunds made by county to
purchasers of invalid certificates of amounts paid there
for should be with interest at six per cent 973

See ...XX 1047
Drainage district assessments—county treasurer should

charge drainage district with amounts refunded and de
duct same from any amoimt in his hands due commis-
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sioners of district; if payment to commissioners has
been made without deducting such refunds, county may
recover amount from district 973

See XIII 637
Drainage district assessments—county board may reassess

unpaid drainage assessments, but separately from
county taxes, and not as charge against municipality in
which lands assessed are situated 973

Drainage district assessments—county is entitled to receive
from drainage district six per cent interest on county
funds paid out to refund invalid certificates 973

Land purchased with Indian trust funds taxable before pur
chase by state is taxable after purchase even though
title is in Indian with restrictions as to alienation im
posed in his deed 998

Land purchased with Indian trust funds never subject to
taxation by state is not taxable after purchase if Indian
holds under deed with restrictions as to alienation .... 998

Inheritance taxes—^253.18 (3) is mandatory and requires that
order of county court determining tax be recorded .... 1023

Exemption from taxation—Aid Association for Lutherans, of
Appleton, is not entitled to partial exemption under
70.11 (4a) in absence of definite proof that it is oper
ating as fraternal society, order or association under
lodge system 1026

Public utilities—quarterly summaries referred to in 76.54
must be filed with public service commission on or be
fore 15th of month following end of quarter year period 1047

Tax sale—^under 74.67 tax certificate holder may pay sub
sequent taxes upon land after or before delinquency and
acquire thereby further lien 1115

Contra XII 190
Tax sale—^under 75.01 (1) subsequent taxes paid by tax cer

tificate holder, after or before delinquency, must be re
paid by owner with ten per cent interest as condition of
redemption 1115

See XIX 100
School taxes—statutes seem to vest all management of city

school affairs in board of education except that of de
termining and making tax levy for school purposes .... 1129

School taxes—requirement of 74.15 (2) that city treasurer
."set aside" school taxes means merely that he shall re
serve amount of such taxes for school purposes, not that
he shall physically segregate them 1129

Taxation of utilities. See Taxation.
Teachers. See Education.
Teachers' training courses. See School Districts.
Tie votes. See Elections, delegates to national conventions.
Timber trespass. See Taxation, tax sales.
Ton mile tax. See Automobiles.
Ton mile tax. See Automobiles, common carriers.
Ton mile tax. See Taxation.
Town board member. See Public Officers.
Town chairman. See Public Officers, county board.
Town clerk. See Public Officers.
Town meetings. See Municipal Corporations.
Town mutuals. See Insurance.
Town officers. See Public Officers.
Town supervisor. See Public Officers—supervisor, town.
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Town treasurer. See Public Officers. Page
Towns. See Municipal Corporations.

TRADE REGULATION
Unfair trade practices—representations of Farmers' Call

Board of Plymouth, methods employed and conduct
discussed 30

Trade-mark—secretary of state may not file purported can
cellation nor reregister in name of another 121

Trade-mark—registration confers no right of user or right
of exclusion; serves merely as public record that another
claims particular trade-marks to be pre-empted ........ 121

See V 588
Trade-mark—assignment by sole trader to his corporation

does not extend any more right to corporation to re^ster
new trade-mark similar to old one than would exist in
entire stranger to old mark 387

Trade-mark—secretary of state has no power to revoke or
cancel registration; any infringement that may exist
between marks of state and those of federal govern
ment and any other state are matters for parties affect
ed to settle among themselves; no error was made in
registering mark 438

Trading stamps—sale of coupons to parties entitling each
purchaser to service or credit on merchandise pur
chased does not violate law; such coupons are not given
in connection with sale of merchanmse and no other
statute is violated 442

Trading stamps—giving away without charge, and regard
less of purchase of anything, of cards bearing numbers
serially and entitling holders to prizes in accordance as
number on particular card coincides tdth figures of bank
balances published each week is not lottery, gambling
device nor violation of trading stamp law 917

Trading stamps—scheme whereby store issues coupons to
customers redeemable in merchandise by another is vi
olation of ch. 134, Stats 922

Negotiable instrument—check drawn in favor of "A" in
hands of state hospital for insane at Mendota may legal
ly be turned over to assignee of "A" 1045

Sales of limestone—^where consummated upon premises on
which limestone is quarried and ground exemption of
96.30 applies even though sales were solicited at other
points and delivery is made by quarry owner :.. 1072

Unfair trade practices—discussion of powers of department
of agriculture and markets and of legislature in matter
of charging cost of price war on milk to farmers and
labor 1075

Conditional sales contract—statement of satisfaction of con
tract need not be acknowledged in order to be entitled
to filing 1106

Trade-marks. See Trade Regulation.
Trading stamps. See Trade Regulation.
Traffic rules. See University.
Tramps. See Criminal Law, vagrants.
Transient paupers. See Indigent, Insane, etc.
Transportation of school children. See School Districts.
Trap nets. See Fish and Game.
Trust company banks. See Banks and Banking.
Trustees of county institutions. See Public Officers.
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TUBERCULOSIS SANATORIUMS Page
One who has tuberculosis in advanced stage, who has no

legal settlement in this state but has residence in village
in state, may be committed to county sanatorium by
county judge under 50.075 as inmate whose support,
maintenance and other expenses are charge against state 119

One paroled from Oak Forest Sanatorium, to which he was
admitted by order of county judge of Burnett county,
where he had legal settlement, and paroled thereafter,
may be returned to said institution oh original commit
ment although he has lost his legal settlement in Burnett
county; 50.075 might apply as to chargeability for his
maintenance 621

Superintendent of sanatorium to which patient has been
properly committed is authorized to prevent patient
from leaving institution without proper discharge from
committing court 715

One A, who had not acquired legal settlement on her own
right in any other county, retained her legal settlement
in Green Lake county, where her husband resided at time
when she was admitted to state sanatorium 752

Board of control has authority to approve privately owned
building as sanatorium and, when so approved, patients
may be admitted in accordance with provisions of 50.07 995

Board of control has authority to approve use of building
which had previously been constructed as isolation hos
pital 996

Tuition. See Indigent, Insane, etc.
Tuition. See School Districts.
Tuition. See School Districts, transportation of school children.
Undersheriff. See Public Officers.
Unemployment insurance. See Insurance.
Unemployment insurance. See Labor.
Unexpended balances. See Appropriations and Expenditures,

state aid.
Unfair trade practices. See Agriculture.
Unfair trade practices. See Trade Regulation.

UNIVERSITY

Traffic rules—^university may assess and collect fines in ac
cordance with action of regents imposing penalties upon
students violating university traffic rules 217

Vacancies. See Elections.
Vacancies. See Public Officers.
Vagrants. See Criminal Law.
Vice-chairman of county board. See Public Officers.
Village assessor. See Public Officers—assessor, village.
Village bonds. See Municipal Corporations, municipal borrowing.
Village clerk. See Public Officers.
Village trustee. See Public Officers.
Village water and light commissioner. See Public Officers.
Villages. See Municipal Corporations.
Vocational education. See Education.
Vocational education board. See Public Officers—school board,

vocational education.
Vocational school board. See Public Officers—school board,

vocational.
Vocational schools. See Education.
Wages. See Labor.
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Wages irrespective of profits. See Words and Phrases. Page
Waivers. See Banks and Banking.
Wards. See Municipal Corporations, cities.
Warrants. See Courts.
Waste. See Taxation, tax sales.
Water and light commissioner, village. See Public Officers, vil

lage water and light commissioner.
Whitefish nets. See Fish and Game, cisco nets.
Wild life refuges. See Fish and Game.
Wisconsin general hospital. See Charitable and Penal Institut

ions.
Wisconsin general hospital. See Indigent, linsane, etc.
Wisconsin general hospital. See Public Health.
Wisconsin general® hospital. See Public Health, basic science law.
Withdrawals. See Building and Loan Associations.

WORDS AND PHRASES
"Nominate," as used in 141.02 is synonymous with "appoint" 1
"Plrfure," as used in 80.03, does not include railroad tracks 87
"Engaged in," as used in architects' registration statute,

means employment occupying time, attention and labor
of person 9^

Loaded—gun is loaded when cartridges are in magazine of
lever-action automatic or slide-action rifle, within con
templation of 29.22 (1) 204

Contra .XVI 688
Wages irrespective of profits defined 286
"New" as used in 85.02 (3) and (4) refers to latest or cur

rent model automobiles and to model older than last or
current model but never sold or used on highways except
for demonstration purposes by dealer 426

Resident taxpayer—^is one who has paid or becomes liable
to pay any taxes levied directly upon his property or
person 515

"Year," as used in 101.31 (9) (g) means license year from
Aug. 1 to July 31 788

WORKMEN'S COMPENSATION
County is liable to county highway workers for compensa

tion for injuries received while maintaining or con
structing Mghways under arrangement between state
highway commission and county highway committee
authorized by 84.07 as amended by ch. 22, L. 1931 9

Carrying compensation liability insurance for highway work
ers under arrangement between state highway commis
sion and coimty highway committee is matter for coun
ties to determine .^ 9

Compensation insurance policies are referable to statutes
as to coverage, and where law is changed so as to bring
new persons under compensation act, policy is thereby
extended; in such period in such cases insurance com
pany is entitled to additional compensation upon pay
roll audit 286

"Rejected" compensation insurance risks are allotted among
bureau companies in rotation; mutual company may not
require of such risk rider waiving dividends of company
applicable to its compensation insurance; merit rating
schedule may not classify rejected risks as such but must
base its merit rating upon actual conditions affecting
hazard 472

Year. See Words and Phrases.
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