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Indigent, Insane, etc.—Legal Settlement—Minors—Child
Protection—Mothers' Pensions—WiIq and legitimate chil
dren of man have legal settlement in same county in which
father of minor children and husband of mother has legal
settlement in this state. In this case it is in Manitowoc
county and not in Milwaukee county.

January 5, 1931.
Board of Control.

You state in your communication of December 17 that a
matter was submitted to your board by the juvenile court
of Milwaukee county, under the provisions of sec. 48.38,
subsec. (5), par. (c), Stats., for its approval. The facts in
the case appear to be as follows:

"A mother with four dependent children ranging in age
from 3 to 13 years moved to Milwaukee from Manitowoc
county in December 1926 and has resided in that county
ever since. The father of these children has been a patient
in the Maple Crest Sanatorium of Manitowoc county since
February 1923, he having been admitted to that institution
as a resident of Manitowoc county and during this time has
been maintained as a public charge.
"The mother with her children came to Milwaukee in

order that she might be gainfully employed and at the
present time is earning $60.00 a month.
"The court has signified its willingness to grant the

mother of these children $35.00 per month under the pro
visions of sec. 48.33 (5) (c) of the statutes, providing this
IS approved by the state board of control.
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"Will you kindly advise the board if the dependent chil
dren in this family have acquired a legal settlement in
Milwaukee county within the meaning of the provisions
of par. (c), subsec. 5, sec. 48.33 due to their continuous resi
dence in that county with their mother since February ms
or does the legal settlement of the children still follow that
of the father who is being maintained as a patient in the
Maple Crest Sanatorium, Manitowoc county?
"If it is held that the legal settlement of the children was

still that of the father can the children acquire a legal se^
tlement in their own right within the meaning of 48.33 (5)
(c) ? If so, in what manner?"

Sec. 48.33 (5) (c) provides as follows:

"In cases in which all other conditions for granting aid
shall be satisfied but in which the child does not have a legal
settlement in the county in which application for aid is
made, such aid may be granted in the discretion ot the
court, but only with the approval of the state board of con
trol. The entire amount paid from county funds as aid in
such cases shall be recoverable from the state out of the ai>
propriation made by subsection (13) of section 20.17. Such
aid shall not operate to prevent the gaining of a legal set
tlement within the county, and shall be chargeable to the
state only until the child shall have acquired such legal set
tlement."

The law on legal settlement is contained in sec. 49.02.
That part which is here pertinent is as follows:

"Legal settlements may be acquired in any town, village,
or city so as to oblige such municipality to relieve and sup
port the persons acquiring the same in case they are poor
and stand in need of relief, as follows:
"(1) A married woman shall always follow and have

the settlement of her husband if he have any within the
state; otherwise her own at the time of marriage, and if she
then had any settlement it shall not be lost or suspended by
the marriage; and in case the wife shall be removed to the
place of her settlement and the husband shall want relief he
shall receive it in the place where his wife shall have her
settlement.
"(2) Legitimate children shall follow and have the set

tlement of their father if he have any within the state until
they gain a settlement of their own; but if the father have
no settlement they shall in like manner follow and have the
settlement of their mother if she have any.

"(5) Every minor whose parent and every married
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woman whose husband has no settlement in this state who
shall have resided one whole year in any town, village, or
city in this state shall thereby gain a settlement therein."

Here we have a married woman whose husband has a
legal settlement, in Manitowoc county and her legitimate
children are with her in Milwaukee and their settlement
follows that of their father under subsec. (2), sec. 49.02,
Stats. The minor children here in question could not have
acquired a legal settlement in their own right as they would
not come within the provisions of subsec. (5), for their
father has a legal settlement in Manitowoc county and their
mother's follows that of her husband. Although the mother
and minor children have resided in Milwaukee county for
some time, this alone does not change their legal settlement
under the above provisions of law.
JEM

Banks and Banking—Bonds—Counties—County Deposi
tories—County board may require surety company bond
from designated depository, and committee in making new
designation must be governed by this requirement.
Personal bond with no limitation of time continues in

force until new depository is designated or bond canceled.
Elected county officer may not be required to furnish

surety company bond except as provided in subsec. (3), sec.
59.13, Stats.

January 5, 1931.
James P. Cullen,

District Attorney,
Prairie du Chien, Wisconsin.

In your letter of December 30, 1930, you state that the
county board of Crawford county has passed a resolution
designating all of the banks in Crawford county as county
depositories, and, among other conditions, providing that a
surety company bond must be provided. You state further
that none of the banks so designated has filed such a surety
company bond and inquire whether, under the above state
of facts, the committee designated by subsec. (3), sec. 59.74,
Stats., has the power to vacate, revoke or modify the de-
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signation of the county board and whether the committee
has the power to accept personal bonds from the designated
banks instead of surety company bonds.
The action of the county board in requiring a surety

company bond is, I think, controlling, and the committee
does not have the power to accept in lieu thereof a personal
bond. In Forest County v. Poppy, 193 Wis. 274, 279, the
court apparently recognizes the right of the county board
to require a surety company bond. This department, in an
opinion found in XIII Op. Atty. Gen. 91, took a somewhat
similar position, although the facts in that case are not
identical.

Your attention is directed to the fact that the power of
the committee, as stated in subsec. (5), sec. 59.74, Stats., is
limited by the following language:

*  * to vacate, revoke or modify the designation of
the county board, and such committee shall have power to
designate a depository or depositories for the remainder of
the calendar year. * *

It is further provided that the committee shall, "for the
purpose of making such designation, have all the powers
conferred upon the county board by this section." This lan
guage, I think, goes no farther than the designation of a de
pository and does not give the power to change the character
of the security to be furnished when the county board has
definitely made such a determination. The committee, un
der this section, would clearly have power to designate some
other bank, and if such bank hied a surety company bond it
would then become the lawful depository.
You further inquire what effect the board's action in

this respect has on the personal bonds furnished by the
banks last year as to the money that is now deposited in
the banks where no limitation of time is specified in such
personal bonds as to the liability of the sureties. I am of the
opinion that until a new depository qualifies under the stat
ute, the pei'sonal bond so described is valid and liability
thereunder could be enforced. Similarly I am of the opinion
that the county treasurer is protected as to a running ac
count in the old depository if such account was in existence
at the time the resolution of the county board designating
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new depositories was enacted. Under the circumstances
stated, I would suggest that the committee, if the local banks
will not or cannot furnish the surety company bond re
quired, designate some outside bank which is in a position
to furnish a surety company bond.
You further inquire as to whether the county board may

require an elected county officer to furnish a surety bond
when he is unable to secure one but is able to furnish a suf
ficient personal bond. Subsec. (2), sec. 59.13 provides:

sufficiency of the sur-eties thereto shall be approved by a committee consisting of
the chairman and not less than two other members of the
county board * *

You will note further that subsec. (3) provides:
*  * * In the case of the county clerk, county treas

urer and countj- abstractor the county board may by reso
lution require them to furnish bonds guaranteed by surety
companies and direct that the premiums therefor, agreed
upon between the board and the companies, be paid out of
the county treasury."

With respect to the officials there named, it is clear that
the county board may require a surety company bond if it
directs that the premiums therefor be paid from county
funds. In the case of other officials, I am of the opinion that
the county board has no authority to require a surety com
pany bond if a good and sufficient personal bond within the
limitations of the statute is furnished.
SB

Banks and Banking—Mutual Savings Banks—It articles
of incorporation of mutual savings bank conform to statu
tory provisions, commissioner of banking has no discretion
in regard to their approval.

January 5, 1931.
Honorable C. F. Schwenker,

Commissioner of Banking.
You ask the following question: If a group of persons

unite to form a mutual savings bank, adopt the ordinary
articles of incorporation, and submit them to you as bank
ing commissioner, have you any discretion in regard to
their approval?
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If the articles of incorporation are in accordance with
the statutory provisions, you have no discretion in regard
to their approval.

Sec. 222.01, Stats., provides;

"Any number of persons, not less than twenty, nor more
than fifty, may associate for the purpose of organizing a
mutual savings bank to receive on deposit the savings of
laborers, mechanics, farmers, servants, minors and others;
and to loan the same for the benefit of such depositors;
three-fourths of such number of persons or corporators
shall reside in the county where the proposed bank is to be
located."

Subsec. (1), sec. 222.03, Stats., provides what shall be
contained in the written articles of incorporation. Subsec.
(2), sec. 222.03, Stats., provides:

"Such original articles of incorporation shall be filed with
the commissioner of banking. A true copy of such articles
of incorporation, verified as such by the affidavit of two of
the signers thereof, together with a certificate of the com
missioner of banking showing the date when such articles
were filed and approved by the commissioner of banking,
shall be recorded, within thirty days of such filing and ap
proval, in the office of the register of deeds of the county in
which such mutual savings bank is located, and, until such
articles are left for record, no such corporation shall have
legal existence. The register of deeds shall forthwith trans
mit to the commissioner of banking a certificate stating the
time when such copy was recorded, and shall be entitled to a
fee of twenty-five cents therefor to be paid by the person
presenting such papers for record. Upon the receipt of such
certificate, the commissioner of banking shall issue a certifi
cate of incorporation."

It will be noticed that there is a vast dissimilarity between
the requirements for the organization of a state bank and
a mutual savings bank. Under ch. 221, Stats., relating to
state banks, persons "desiring to associate for the purpose
of organizing a banking corporation under this chapter,
shall make application to the commissioner of banking
*  * *". Sec. 222.01, Stats., does not require any applica

tion to the commissioner of banking; it gives a definite
right to "associate for the purpose of organizing a mutual
savings bank." Ch. 221, Stats., contains elaborate provi
sions in regard to notice, investigation, and decision by the
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banking commissioner, together with a procedure for ap
peal in case of the disapproval of the application. Ch. 222,
Stats., contains no equivalent provisions, nor does it con
tain any language which incorporates by reference the pro
visions of ch. 221 which relate to the organization of banks.

Subsec. (2), sec. 222.03, Stats., requires that the original
articles of incorporation be filed with the commissioner of
banking. A true copy of such articles "together with a
certificate of the commissioner of banking showing the date
when such articles were filed and approved by the commis
sioner of banking" must be filed in the office of register of
deeds. No discretionary power is placed in you in regard
to the approval or disapproval of such articles of incorpora
tion. The statute provides what shall be contained in the
articles of incorporation, and if the articles filed with you
comply with the statutory provisions it is your duty to ap
prove them.
ML

Counties—County Ordinances—Dance Halls—Words and
Phrases—Road house is inn or restaurant in suburban local
ity which caters especially to transient pleasure seekers.

County board cannot license such road house, but may
license dance hail or pavilion where dances are held, re
freshments served and other amusements furnished to
public.

January 6, 1931.
Harold W. Hartwig,

District Attorney,
Watertown, Wisconsin.

In your recent letter you state that the county board of
your county at its recent annual session had under consider
ation an ordinance in regard to the regulations of road
houses. You ask whether a county board has the right to
license road houses under the provisions of sec. 351.57,
Stats., or sec. 59.08, subsec. (9). You also ask what con
stitutes a road house and how it should be defined in the or
dinance.
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Answering your second question first, will say that Web
ster's New International Dictionary defines a road house as

"An inn or similar place catering esp. to travelers by the
road, as carriage parties, automobilists, etc."

Funk & Wagnalls College Standard Dictionary defines a
road house as "An inn or restaurant in a suburban or rural

locality which caters especially to transient pleasure seek
ers."

In United States v. Boasberg, 283 Fed. 305, at page 306,

the following language is used:

"The phrase 'road house' has a well-known meaning, in
dicating a certain kind of restaurant."

Sec. 351.57 and also sec. 59.08 (9) authorizes the county
board of supervisors to license dances to which the public is
admitted or to conduct, establish or manage any public dance
hall or pavilion, amusement park, carnival, street fair,
bathing beach or other like places of amusement.

It is evident that the county board cannot license a road
house, such as is defined in the above authority or diction
aries. A restaurant or inn operated in the rural district for
the traveling public would not come under the designations
enumerated in the above-named statute. If, however, the
county board desires to license amusement places in the
county districts where public dances are being held, games
played, refreshments furnished and other amusements given
to the public, the county board may license such a place as
authorized by the above statutes cited. This, I believe, an
swers your question.
JEM
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Public Officers — Sheriff — Taxation — Tax Sales — Tax
Deeds — Fees for serving notices of taking three separate
sales of same property where such notices were served by
sheriff on same parties in one trip discussed.

January 8, 1931.
A. C. Barrett,

Ex-district Attorney,
Spooner, Wisconsin.

I am in receipt of your letter of January 1, in which you
say:

"A party has served notice of taking tax deeds on three
adjoining pieces of real estate, the certificate involved
covering three separate years. He has served a separate
notice on each certificate, both on the owner and the mort
gagee, making eighteen separate notices in all and has
filed these notices with the county treasurer with due proof
of service.

"The county treasurer is in doubt as to the amount to be
paid by the person redeeming. It would seem that he must
pay for all necessary notices, that the certificates for each
year might be combined in one notice, making it necessary
to serve six notices, three on the owner and three on the
mortgagee. It may have been the intention of the legisla
ture to have the fee apply only to one tax deed, it being un
necessary to take more than one valid deed in order to bar
others claiming an interest therein."

I think under the provisions of sec. 75.12, Stats., it would
be proper and necessary to serve notice for taking tax deed
on each certificate. I think the holder of a tax certificate
is entitled to take a deed on each certificate held for it
might be found and adjudged that the proceeding as to one
tax sale would be held void and to others valid so he would
be entitled to his rights on each certificate and the owner
would not be in a position to complain because he had failed
in his duty to pay the taxes when due.
You do not say who served these notices, but I call your

attention to the provision of sec. 59.28 (2), which fixes the
fee for sheriffs in traveling at ten cents per mile for each
mile actually traveled provided that the sheriff shall serve
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all process, order and papers in any one action or proceed
ing which may then be in his hands for service which can
be served at the same time and upon all persons upon whom
service is required who can be served in the same journey,
and he shall be entitled to one mileage for the greatest
distance actually traveled by him to make such service and
no more. It will be noticed that specifies process, order and
papers in any action or proceeding.

If these notices were all served at the same time and in
one journey of travel by the sheriff it would seem as if
that mileage limitation should apply to such service al
though the proceeding is a separate proceeding on each
tax sale certificate, so the service comes clearly 'within the
spirit and purpose of that statute.
TLM

Ap^propriations and Expenditures—Legislature—Com
pensation of members of legislature, except for those who
are hold-over senators, begins at twelve o'clock noon, Jan
uary 14, 1931.
Compensation in form of mileage is limited to one round

trip for each regular and special session, except in so far
as this provision is inapplicable to members who are hold
over senators.

Certification provisions. as found in sec. 13.04, Stats.,
should be followed.

Subsec. (4) sec. 14.31, with respect to compensation paid
state officersj.controls except in so far as par, (b) subsec.
(1), sec.^0.bi makes.compensation payable monthly.

January 8, 1931.

Theodore Dammann

Secretary of State. . - .
Attention Mr. 0. C, Brandt

In your communication, to. the attorney general requests
inghis-:Official; opniion-.you pi-esent, in substance, the follow
ing questions: , .1 . . .
•  1. Wheii does-.the . compensation : to the members .of the
legislature begin,? : \
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In connection with this question you call attention to the
decision of the supreme court indicating that the compen
sation fixed by ch. 427, Laws 1929, does not apply to
hold-over senators.

2. Is the mileage allowed by par. (b) of subsec. (1) sec.
20.01, Stats., limited to one return trip for each regular
or special session?

3. Should the provisions with respect to certification of
the qualified members as found in sec. 13.04, Stats., be fol
lowed?

4. Should subsec. (4), sec. 14.31, Stats., which deals with
the time of payment for services rendered to the state, con
trol with respect to compensation paid to members of the
legislature ?

Art. IV of the constitution deals with the legislature. By
sec. 1 thereof, the legislative power of the state is vested in
a senate and assembly. Sees. 4 and 5 thereof provide for the
election of the members of the legislature biennially on the
Tuesday succeeding the first Monday of November in each
even-numbered year. Sec. 11 provides for the meeting of
the legislature once every two years as provided by law,
except when convened in special session on call of the gov
ernor. The statutory time for the convening of the legis
lature has been fixed at twelve o'clock noon on the second
Wednesday of January in each odd numbered year. Sec.
13.02, Stats. Sec. 28, art. IV of the constitution provides
that members of the legislature shall take and subscribe an
oath to support the constitution of the United States and
the constitution of the state of Wisconsin and faithfully to
discharge the duties of their respective offices, before enter
ing upon the duties of their respective offices. The effect of

constructions generally, under these circumstances, is that
the duties of the members of the legislature of 1931 do not
commence until twelve o'clock noon on January 14, 1931.
That must be the time also when compensation to the mem
bers of the legislature begins. In the case of State ex rel.
Zimmerman v. Dammann (supreme court of Wisconsin
January 7,1930), 228 N.W. 598, it was held that the amend
ment abrogating sec. 21, art. IV and not continuing the con
stitutional salaries then in force, had the effect of leaving
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the hold-over senators in the session of the legislature of
1929 without any salaries during the last two years of the
term for which they were elected. This means that the
compensation of the hold-over senators in the session of the
legislature of 1931 will depend upon the action by the legis
lature of 1931, in accordance with the decision in the above
case.

2. Sec. 20.01 (1) (b), Stats., reads as follows:

"Compensation and mileage to each member of the legis
lature, as follows:

*  :!=

"(b) For each special or regular session, mileage at the
rate of ten cents per mile for every mile traveled«in going
to and returning from the state capitol on the most usual
route."

There is no substantial change in wording of this pro
vision of the statute from the way it has previously read,

and therefore there is no occasion to warrant a change in

the official opinion of May 2, 1917, VI Op. Atty. Gen. 287,
which held that such provision limits mileage to the mem
bers thereof to one return trip for each session.

Inasmuch as the mileage compensation is part of the

entire compensation received by members of the legisla
ture, this mileage provision must be held inapplicable to
the senators who are hold-over members of the legislature.
If it were to be held otherwise and the legislature of 1931

failed to act with respect to further compensation, the effect

of the action of the 1929 session of the legislature in pro
viding mileage for the senators who are hold-over members

would be to provide a compensation to the senators who are
hold-over members which would be a diminished compen

sation and in violation of sec. 26, art. IV, Const. State ex

rel, Zimmerman v. Dammann, supra.

3. Sec. 13.04, Stats., provides for the certification by
the presiding officer of each house, to the secretary of
siate, of all qualified members. That provision has not
been changed, and should undoubtedly be followed as in the

past.
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4. Subsec. (4), sec. 14.31, Stats., read as follows:

" (a) The salaries, wages, compensation of and reimburse
ments to all state officers and employes, except as other
wise expressly provided, shall be paid at the end of each
month for the services rendered or disbursements made

during such month, or at the termination of such service,
and shall be charged against the proper appropriation for
the respective office, commission, board or body with which
the person receiving the same is connected.
"(b) All such salaries, wages or compensation not ex

ceeding the rate of one hundred dollars per month shall be
payable semimonthly."

Except as par. (b) hereof is inapplicable because of
the provision as found in sec. 20.01, Stats., making the
compensation payable monthly, it should be followed.
FWK

Automobiles—Law of Road—Revocation of Drivers' Li
censes—Recommendation of court as to revocation and

term thereof is discretionary.

Period of revocation is limited to one year.
Complaint may be made only by persons enumerated in

statute and must be prosecuted by the district attorney,
who may submit recommendations to court.

Action should be in name of state upon relation of com
plainant, and costs should be taxed as in civil action.

January 8, 1931
Frank B. Keefe,

District Attorney,
Oshkosh, Wisconsin.

You refer to the provisions of sec. 85.08 subsecs. (10)
and (13), Stats., with respect to the revocation of the
license of an automobile driver when judgment has been
entered against him in a justice court on account of negli
gence in operating an automobile, and inquire in substance,
as follows:
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1. Has the court discretion to revoke or not to do so, or
must he recommend to the secretary of state a definite
period of revocation?

2. For what period may the license be revoked?
3. May the attorney who has prosecuted to judgment

file the complaint required by sec. 85.08 (13), Stats.?
4. If such attorney may so file the complaint, is it the

duty of the district attorney to prosecute in such cases?
5. Is the statutory requirement fulfilled if an attorney

hands to the sheriff a written complaint already signed
and verified and the sheriff merely files same with the
clerk of the court?

6. Has the district attorney -any discretion to recommend
for or against revocation?

7. How should such an action be styled, and how should
costs be taxed?

These questions will be answered in order.

Question 1. In an opinion rendered on February 13,
1930, XIX Op. Atty. Gen. 63, it was held that the court has
discretion in a proceeding instituted under sec. 85.08 (13) to

determine whether or not the facts presented warrant re
vocation. The court may recommend that the license be

revoked and the period of revocation or he may recom
mend that the license be not revoked. The court's recom

mendation is binding upon the secretary of state.

Question 2, Sec. 85.08 (10), provides:

"* * * the order of revocation may further direct
that no new license shall be issued within a stated period
not to exceed one year thereafter."

Sec. 85.08 (13), provides:

secretary of state shall revoke any license
under the provisions of subsection (10) for such period as
the court may recommend."

These two provisions must, I think, be read together as
limiting the period of revocation in all cases to one year.

Question S. Only the persons specified in sec. 85.08 (13),
Stats., to wit, an inspector of the department of state, the
chief of police, or the sheriff maj'' file the complaint in such
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cases, and it is made their duty to so file if the jurisdictional
facts are brought to their attention.

Question h. No answer required.
Question 5. The language of the statute contemplates

that the person filing the complaint should be complain
ant. A complaint signed by another person and handed
to the clerk of the court by the sheriff or other qualified
complainant does not comply with the statutory require
ment. The officers specified are all of necessity in close

touch with traffic conditions and the enforcement of traffic

laws and for this reason are likely to be alert to prevent

reckless driving. There was, therefore, reasonable ground
for their choice by the legislature as complainants in such
cases. The prosecution for revocation is, I think, intended
to be an action instituted by a specified public official on be
half of the state, and prosecuted by the district attorney,
and not an action prosecuted by one citizen against another
in their private capacities.

Question 6. The district attorney may properly recom
mend to the court such action in the premises as he deems
in the public interest.

Question 7. The action should, I think, be in the name
of the state upon the relation of the complainant and costs
should be taxed as in a civil action.

SB

Agriculture — Agricultural Associations — Counties —
County Board — Member of -county board has no right
to vote on resolution designating county fair association
in which he holds stock as fair eligible to receive county
aid.

January 13, 1931.
Ross Bennett,

District Atto7'ney,
Portage, Wisconsin.

You state that a resolution is before the county board
to designate one of two fairs in the county as the fair that
would be eligible to receive county aid pursuant to sec.
59.86, Wis. Stats., and inquire whether or not a member of
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the county board who owns stock in one of these associa
tions has a right to vote upon this resolution.
You also ask: If a particular fair has been designated

to receive county aid, would a member of the county board
who holds stock in the fair association for which the appro
priations are requested have a right to vote upon the reso-
Intion?

You are right that both of these questions should be
answered in the negative. The opinions you refer to, XI Op.
Atty. Gen. 12 and Oconto County v. Hall, 47 Wis. 208, are
directly in point. I think the following language used by
Judge Lyon, in the case of Oconto County v. Hall, p. 213, is
particularly applicable:

"The general rule of the common law is, that members of
a legislative body or municipal board are disqualified to
vote therein on propositions in which they have a direct
pecuniary interest adverse to the state or municipality
which they represent."

RMO.

Agriculture — Dogs — Sec. 174.11, subsec. (3), Stats.,
which requires dog license fund to be prorated among
claimants for loss of animals by dogs within license year to
amount there specified, requires that such distribution shall
not be made until close of license year.

January 15,1931.
Randal J. Elmer,

District Attorney,
Monroe, Wisconsin.

I am in receipt of your letter of January 8, in which you
request an opinion on the following: A county does not
have sufficient money in the dog license fund to pay the
claims presented, on an eighty per cent ratio. You ask if
the county board in such a case has the power to prorate the
amount which they have on the various claims. You call
our attention to the provisions of sec. 174.11, subsec. (3),
Stats., to IX Op. Atty. Gen. 309. You say that from the
above law it would seem that the county board would have
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the power to prorate the moneys on such claims, the only
other alternative being that first claims presented are the
first to be paid, and you say that hardly seems to be the
logical intent.
I think the statute should be construed as it was in the

opinion in IX Op. Atty. Gen. 309, which held that such
claims could not be allowed until after the license year so
that, if the losses exceed the license fees, it could be pro
rated among the claimants as provided in that section. We
think that is the proper and natural construction of the
law for it cannot be so administered in any other way.
TLM

Bonds — City School Bonds — Municipal Corporations
Municipal Borrowing — In the city of fourth class whose
territory constitutes entire school district, bonds for erec
tion of school building may be issued by city but cannot be
issued by board of education.

January 17, 1931,

John Callahan, State Superintendent.

Department of Public Instruction.

In your letter of December 31, 1930, you advised thai
the boundaries of the city of Waupaca and the boundaries of
the Waupaca city school district are identical. It is desired
that bonds be issued for the erection of a school building.
You ask whether the bonds should be issued by the school
board or by the city.
The city of Waupaca is a city of the fourth class. The facts

submitted by you show that the territory of the city con
stitutes an entire school district.

Assuming the city of Waupaca to be a city of the fourth
class whose territory constitutes an entire school district, its
school affairs are governed by the city school plan provided
by sees. 40.50 to 40.60, Stats. XIX Op. Atty. Gen. 80, 110.
See also, XVIII Op. Atty. Gen. 139, 347; XVII Op. Atty.
Gen. 211; XVI Op. Atty. Gen. 733.
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The school affairs of a city governed by the city school
plan above referred to are managed by a hoard of educa-
tion. Subsec. (1), sec. 40.52, Stats.
The powers of such board of education are set forth in

sec. 40.53, Stats., and do not include any power to borrow
money or to issue bonds for school purposes. Such board
of education is without power to levy taxes for school pur
poses, that power being expressly conferred upon the com
mon council of the city by sec. 40.55, Stats.

Subsec. (6), sec. 67.04, Stats., limits the issuing of bonds
by boards of education to a board of education "especially
authorized to issue bonds."

Under the facts submitted by you, it follows that the
board of education of the city of Waupaca is without au
thority to issue bonds for school purposes. See XII Op.
Atty. Gen. 115, XIII Op. Atty. Gen. 440.
Par. (b), subsec. (2), sec. 67.04, Stats., expressly author

izes cities to issue bonds for school purposes. Accordingly,
bonds for the erection of a school building should be issued

by the city of Waupaca, not by the board of education
thereof. The case of Van Brunt v. Joint School District,

185 Wis. 493, does not apply here because that was not a
city school.
TLM.
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Counties — County Board — Public Officers — Sheriff —

Compensation of sheriff may be fixed by county board at
part salary and part fees; when that is done fees for all

services within salary provision must be paid over to county
treasurer.

County board may at any time change number of dep
uties, clerks and assistants to county officer and fix or

change annual salary of each such appointee; board may
authorize sheriff to appoint janitor and office assistant at
specified salaries.

January 17, 1931.

Otto F. Christenson,
District Attorney,

Lancaster, Wisconsin.
You say at the November 1929 session of the county

board of Grant county, the sheriff of Grant county was
placed upon a salary and fee basis by the passage of a
motion, copy of which you enclose, and you ask:

"Will the sheriff of Grant county hereafter be entitled to
make the regular charges for conveyance, assistance and
mileage for criminal work done outside of the county but ,
inside of the state?"

You call special attention to the fact that the resolution
says:

"The sheriff of Grant county shall be paid an annual sal
ary of $8500.00, to be paid in twelve monthly installments,
for doing the criminal work in said county."

I note several things in the resolution that are very con
fusing. In fact I cannot see how different provisions in

that resolution could have been made unless after the reso

lution was drawn some amendments were made which cause

the confusion.

The resolution or action of the board was upon the report
of the committee which was appointed at the 1929 session
of the county board, to whom was referred the matter of
salary for sheriff. The report at first discusses the salary of
sheriffs in other counties and it then says:

«♦ * * therefore recommend that beginning with
the sheriff who shall take office in January, 1931, the sher-
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iff of Grant county shall be paid an annual salary of thirty-
five hundred dollars, to be paid in twelve monthly install
ments for doing the criminal work in said county,* *

It then provides:

*  * that said sheriff be allowed for work on crim
inal cases without the state the compensation provided by
law; that the sheriff, under-sheriff and deputies, be allowed
for miles necessarily traveled in doing criminal work ten
cents (10^) per mile; * *

That, I think, would mean for doing criminal work not
covered by the salary provision.

At the close of the resolution, it is recommended that the
sheriff keep an accurate account of criminal work done, of
the fees allowed by statute for such criminal work, and
make a quarterly report of same to the county clerk and turn
over to the county treasurer any moneys received by him as
fees for criminal work. That would be fees for which his

salary was his compensation, and to determine what fees
come within that salary compensation I think we should go
back to the first recital "for doing the criminal work in said

county," for I think his other fees were not within that
salary provision.
You also attached to your letter copy of a resolution

adopted November 14, 1930, which recites that in 1931 the
sheriff will necessarily be compelled to spend a considerable
portion of his time outside the county in the conveyance of
prisoners to the different penal institutions and to the asy
lum, and because greater protection to the county is needed,
an appropriation is made of $60 per month to a janitor

selected by the sheriff and $40 per month to an office assist
ant to be selected by the sheriff.
You say you have advised the county officials that it is

illegal to raise or lower the compensation of an elected
officer, but have pointed out to them the rule of this office in
IX Op. Atty. Gen. 301 and you believe from the manner in
which this resolution was passed that it comes under the
provisions of sec. 59.15 (3) and for that reason you have
advised that the resolution is valid and that under it the

sheriff can designate a janitor and an office assistant.
I think your construction of the law is correct. Subsec.
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(3) of that section is very broad and provides that at any
time the county board can fix or change the number of dep
uties, clerks and assistants that may be appointed by any
county officer and fix or change the annual salary of each
such appointee, except as there stated.
That is a specific provision and changes the rule that the

salary of an officer cannot be changed during his term of
office.

Supplemental opinion answering specific question "Will
sheriff of Grant county hereafter be entitled to make regu
lar charges for conveyance, assistance and mileage for
criminal work done outside county but inside state?" An
swer "Yes."

I have your letter of January 29, in which you say that
in my letter of January 17 I did not answer specifically your
question which read as follows:

"Will the sheriff of Grant county hereafter be entitled to
make the regular charges for conveyance, assistance and
mileage for criminal work done outside of the county but
inside of state?"

I think in my former opinion I was very specific in my
statement that while the resolution was very ambiguous, I
thought because of the specific provisions in the first part of
the resolution that the salary fixed was for doing all the
criminal work in the county, so that would control the gen
eral provisions. I still think that is the legal effect of it,
so I think your question should be answered "Yes."
TLM
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A'ppropriatioiis and Expenditures—University—Regents
of university have authority to enter into proposed agree
ment with United States department of agriculture.
Ch. 354, Laws 1923, does not prohibit contributions by

regents to maintenance of forest products laboratories in
exchange for teaching and research facilities.

Regents had authority to enter into submitted agreement,
although remaining in force until canceled by mutual con
sent.

January 20, 1931.
J. D. Phillips, Business Manager,

University of Wisconsin.

You submit a proposed co-operative agreement between
the regents of the university of Wisconsin and the secre
tary of the United States department of agriculture for the
operation and maintenance of a forest products laboratory
on the campus of the university of Wisconsin, and you state
that the regents have instructed you to request an opinion
on the following question:

Do the regents of the university of Wisconsin have the
power and authority to enter into an agreement with the
United States department of agriculture according to the
terms of the proposed agreement ?
The proposed agreement recites the facts concerning the

conveyance of a site for the construction, maintenance and
operation of a forest products laboratory, the undertaking
to construct upon said site the forest products laboratory
buildings, the mutual agreement to cancel an existing co-op
erative agreement, and then recites:

"Whereas the parties hereunto desire to co-operate in
the maintenance and operation of a forest products labora
tory:
"Now Therefore, in consideration of the premises and

of the mutual advantages hereinafter provided for and of
the respective services to be rendered and expenses to be
born in connection therewith the parties hereunto do mutu
ally agree as follows

The regents agree to provide suitable access from the
site to the system of roads of the university; furnish all or
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part of the following, as may be mutually agreed upon:

electricity for light and power, water, gas, steam from the
university of Wisconsin steam plant, material and services
for the operation of the forest products laboratory steam
plant, other materials and services, provided, that they shall
be furnished to the extent in each fiscal year of 4 per cent of

the total allotments of federal funds to the forest products
laboratory for that fiscal year, but not to exceed $20,000 in

any fiscal year; provide for the conduct of thesis work by
faculty members or students such special apparatus or ma

terial as may be agreed upon, and to permit the use of the
university laboratories and equipment by members of the
staff of the forest products laboratory for work of advanced
character.

The forest products laboratory agrees to present from
time to time at the university lectures on forestry and the
use of forest products, and to permit the use of laboratory
apparatus and equipment by members of the faculty and
students of the university for work of advanced character.
The proposed agreement also provides that the university

shall be represented on a committee to advise the forest
products laboratory on matters of policy and the character
of work conducted by the laboratory, contains provisions
concerning the publication of the results of work done at
the laboratory, and provides that the agreement is to remain
in force until canceled by mutual consent.
The regents have the power and authority to enter into

the proposed agreement.
The proposed agreement amounts to an arrangement

whereby the university acquires certain educational facil
ities or advantages and pays for them in materials and
services rather than in cash.

Sec. 36.03, Stats., provides in part:

"The board of regents and their successors in office shall
constitute a body corporate by the name of 'The Regents of
the University of Wisconsin,' and shall possess all the pow
ers necessary or convenient to accomplish the objects and
perform the duties presecribed by law,

In. The State ex reL Priest v. The Regents of the Univer
sity of Wiscofisin, 54 Wis. 159, 170, the court said:
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"* * * it is for the board of regents to choose the
means which in their judgment are necessary or conven
ient, provided only they are calculated to accomplish the ob
jects sought by the charter and within the scope of the
general powers granted, and not in conflict with the stat
ute."

It is the object of the university, of course, to provide in
struction, as well as facilities for research; in order to pro
vide these facilities the regents may enter into the neces
sary agreements; and if a proposed agreement is for the
purposes of the university—as the submitted agreement
undoubtedly is—it is immaterial whether the regents pay
by cash or by materials and service. It should be stated,
however, that the items to be furnished by the university
under the proposed agreement are chargeable to the ap
propriation for general operation (par. (a), subsec. (1),
sec. 20.41, Stats.) and not to par. (ab) of subsec. (1) of
sec. 20.41, Stats., which provides a sum sufficient for the
cost of coal, etc.

It might be urged that the proposed agreement is in vio
lation of ch. 354, Laws 1923. This chapter, which empowered
the regents to deed the site for the forest products labor
atories, contained the provision:

"Should such conveyance be made the title thereby con
veyed shall revert to the university of Wisconsin in case the
United States fails to complete the erection of laboratories
m accordance with a building program which meets with
the approval of the regents of the university, or fails at
any time to maintain and operate as forest products labor
atories the buildings constructed by the United States gov
ernment in accordance with an agreement approved by the
regents of the university and the federal authorities"

While the italicized portion of the quoted provisions is
extremely ambiguous, and it is impossible to determine pre
cisely what was intended, this much seems certain: Ch.
354, Laws 1923, was primarily concerned with the erection
of forest products laboratories on university lands and the
operation of such laboratories by the United States. If the
United States fails to erect the buildings, or fails to main
tain and operate the buildings as forest products laborator
ies, then title to the land reverts to the university. The re
version clause was to insure the operation of the forest prod-
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ucts laboratories by the United States, and was not in
tended to restrict the university from contributing to the
maintenance of the laboratories—provided, of course, that
the contribution is in exchange for teaching or research
facilities.

The fact that the proposed agreement is to remain in
force until canceled by mutual consent does not render it
void. The appropriation to the university for operating ex
pense is an annual appropriation, and there is consequently
no violation of sec. 20.75, Stats., relating to the forestalling
of appropriations. It is absolutely necessary in the conduct
of the university to make contracts for considerable periods,
and to hold that no contract could be entered into which
obligated the regents to pay money for a period of years
would seriously interfere with the management of the uni
versity. Under the broad powers given the regents, it is
considered that they have the authority to enter into agree
ments extending over an indefinite number of years.
ML

Fish and Game—Deputy Conservation Wardens—Public
OMcers—Sheriff, deputy sheriff, coroner and other police
officers are ex officio deputy conservation wardens; their
powers are coextensive with territorial limits of counties

in which they hold office.

January 21, 1931.
Paul D. Kelleter, Conservation Director,

Conservation Commission.

You have directed our attention to sec. 29.07, Stats., and
you inquire whether under its provisions a duly appointed
sheriff, deputy sheriff, police officer, or similar officer has
power to act as conservation warden in any other county
or city, except the county or city for which he is appointed.

Said sec. 29.07 provides:

"All sheriffs, deputy sheriffs, coroners, and other police
officers are ex-officio deputy conservation wardens, and
shall assist the state conservation commission and its dep
uties in the enforcement of this chapter whenever notice of



26 Opinions op the Attorney General

a violation thereof is given to either of them by the com
mission or its deputies."

"The sheriff being a county officer, his authority extends
over the entire county; and, as a general rule his authority
is limited to his own county, and a fortiori the authority of
a deputy sheriff is so limited." 35 Cyc. 1528.

Police officers possess the powers and enjoy the privil
eges and are subject to the liabilities conferred and imposed
by law upon constables and are taken as included in all
writs and papers addressed to constables. Sec. 62.09 (18).

Duties of constables are given under sec. 60.54. We find

there the provision:

"The constable shall be a ministerial officer of justices of
the peace, and it shall be his duty:

"(1) To serve within his county any writ, process, order
or notice, and execute any order, warrant or execution law
fully directed to or required to be executed by him by any
court or officer."

Under these provisions it appears that the constable's
powers are coextensive with his county and that police of
ficers' powers are coextensive with those of the constable.

It must be borne in mind that we have in this state state

deputy conservation wardens and also county deputy con
servation wardens. Sec. 23.10 and sec. 29.05, Stats.
In view of the above statutes and authorities I am of the

opinion that sheriffs, coroners and police officers have pow
ers as deputy conservation wardens coextensive only with
the county in which each is an officer.
JEM
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Crimifial Law—Arson—Prisons—Probation—Sec. 57.01,
Stats., authorizing court to put on probation one convicted
of felony punishable by imprisonment for term not ex
ceeding ten years, does not apply to case where prisoner is
convicted of arson under sec. 343.01^ in which maximum
penalty is twenty years.

January 22, 1931.
Board of Control.

You state that one "A" was convicted in a Wisconsin

circuit court of the crime of arson under sec. 343.01 Stats.,
on the 7th day of June, 1930 and sentenced to the Wiscon

sin state prison for a period not less than two years nor more
than three years; that execution of the sentence was stayed

and he was placed on probation in care of the state board
of control under sec. 57.01, Stats., for the same period of
time. You state that the probation department has always
held in this and similar cases that the decision of the court

fixing a maximum penalty at not more than ten years makes

the offender eligible for probation; that this, however, has
been questioned and you hereby respectfully request an

opinion on the following questions:

"Was the act of the court in placing F. K. on probation
in the above named action legal and in conformity with
section 57.01 of the statutes?"

The penalty for the crime of arson under sec. 343.01,
Stats., has a maximum imprisonment of twenty years. Sec.
57.01, so far as is here pertinent, reads thus:

"Whenever any adult is convicted of a felony punishable
by imprisonment for a term not exceeding ten years, con
victions under section 351.30 excepted, and it appears to
the satisfaction of the court that such person has never
before been convicted of a felony, in this state or elsewhere,
that the character of the defendant and the circumstances
of the case indicate that he is not likely again to commit
crime, and that the public good does not require that he
shall suffer the penalty provided by law, said court may,
except as otherwise provided for by law, by order suspend
the judgment or stay the execution thereof and place the
defendant on probation, stating therein the reasons for the
order, which shall be made a part of the record, and may
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impose as a condition of making the order or of continuing
the same in effect that the defendant shall make restitution
or pay the costs of prosecution, or do both."

You will note that this section of the statute applies only
to those who are convicted of a felony punishable by im
prisonment for a term not exceeding ten years. Arson is
punishable for a term not exceeding twenty years. I am of
the opinion that the language of this statute is clear and
explicit, that there is no room for construction, and that it
means just what it says. It means that sec. 57.01 applies
only when the court has power to sentence to a maximum of
ten years' imprisonment. It follows that the act of the
court was not in conformity with sec. 57.01.

JEM

Dairy and Food—Soda Water—Municipal Corporations
—Nonintoxicating Liquors—Provisions for licensing and
regulation of sales of nonintoxicating liquors in sec. 66.05,
subsec. (9), Stats., do not apply to licensing and selling of
soda water under sec. 98.12.

January 22, 1931.
Sidney J. Hanson,

District Attorney,
Richland Center, Wisconsin.

In your letter of January 15, you ask:

"Is the construction given sec. 98.12 (10) in Janke v.
City of Milwaukee, 202 Wis.__, 231 N. W. 261, such as to
expressly negative the power given villages to require li
censes for the sale of nonintoxicating beverages to be sold
at retail, whether consumed on the premises or not, in sec.
66.05 (9), Wisconsin statutes, 1929?"

Answer—"No" Sec. 66.05 subsec (9), has no application
to the manufacture and sale of soda water beverages. See
sec. 98.12, Stats.; XVIII Op. Atty. Gen. 553.
TLM
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Courts — Garnishment — Quasi-Garnishment — Legisla
ture—Sec. 304.21, Stats., known as quasi-garnishment stat
ute, is not applicable to members of legislature during ses
sion in view of sec. 15, art. IV, Wis. Const.

January 23, 1931.

Theodore Dammann,

Secretary of State.

You ask whether the provisions of sec. 304.21, Stats., are

applicable to members of the legislature while, in session.
In my opinion, sec. 304.21, Stats., is not applicable to

members of the legislature while in session.
Sec. 304.21, subsec. (1), Stats., provides a method for the

quasi-garnishment of public employees. Under this section,

"Whenever any person * * shall recover a judg
ment against any person, firm or corporation, and said
judgment debtor * * * shall have money due, or to
become due, from the state * * * said judgment cred
itor may file a certified copy of such judgment with the sec
retary of state * * * ."

Under subsec. (2), sec. 304.21, Stats.

"It shall become the duty of the proper officers of such
state * * * after the expiration of thirty days from
the date of filing the certified copy * * *, to pay to the
owner of such judgment such sum as at the time of said
filing is due, * *

Sec. 15, art. IV, Wis. Const., provides as follows:

"Members of the legislature shall in all cases, except
treason, felony and breach of the peace, be privileged from
arrest; nor shall they be subject to any civil process during
the session of the legislature, nor for fifteen days next be
fore the commencement and after the termination of each
session."

In Jefferson Transfer Co. v. Hull, 166 Wis. 438, where
the constitutionality of the statute in question was con
sidered, the court said, p. 441:

"The right given by this statute is that of a lien on the
fund, not ownership thereof. It is closely analogous to the
right of a judgment creditor to goods of the debtor seized
upon execution; in fact the proceeding may rightly be called
an equitable execution."
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It seems clear, therefore, that the quasi-garnishment pro
ceeding provided in sec. 304.21, Stats., is a civil process and
therefore members of the legislature are not subject to this
proceeding during the session of the legislature nor for
fifteen days next before the commencement and after the
termination of each session.

In XV Op. Atty. Gen. 476, although this office thought the
provision inapplicable to members of the legislature, the
opinion recommended that no money be paid until the mat
ter was determined in an action of mandamus. In that

opinion the effect of sec. 15, art. IV of the constitution was
not passed upon. Further study has lead to the conclusion
that sec. 15, art. IV clearly applies so as to prevent the ap
plication of sec. 304.21, Stats., while the legislature is in
session and fifteen days before and after.

In Doty V. Strong, I Finn. 84, at pages 87 and 88, where
sec. 6, art. I of the United States constitution, granting to
members of congress privilege "from arrest during their
attendance at the session of their respective houses and in
going or returning from the same" was considered, the
court said:

"The reason of this provision is obvious. The people elect
their representatives to confess to protect their rights and
advance their interests, which should not be jeoparded by
the arrest of their representative for debt or private con
tract of his own, and it is equally necessary that his rights
and interests should be protected while absent in the public
service.
"In order to render this provision available to the extent

of its necessity, it will not do to construe the words priv
ilege from arrest in a confined or literal sense. A liberal
construction must be given to these words upon principle
and reason. It is just as necessary for the protection of the
rights of the people that their representative should be re
lieved from absenting himself from his public duties dur
ing the session of congress, for the purpose of defending his
private suits in court, as to be exempt from imprisonment
on execution. If the people elect an indebted person to rep
resent them, this construction of the constitution must also
be made to protect his rights and interests, although it may
operate to the prejudice of his creditors; but the claims of
the people upon his personal attendance are paramount to
those of individuals and they must submit."
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This language applies with especial aptness to the prob
lem presented.

It is conceivable that by attachment of his compensation
due from the state (which in the absence of sec. 304.21 or
some similar statute, certainly could not be done) a member
of the legislature might be effectively prevented from at
tending the sessions thereof because of lack of funds with
which to maintain himself during the sessions. If, there
fore, sec. 304.21 should be held to apply to such compensa
tion, a judgment which exceeded in amount the salary drawn
by a member while the legislature was in session would
take from such member all available income and might pre

vent him from serving in accordance with his constitutional
duties. The public interests are, of course, paramount to
those of the creditors of a member of the legislature.
I am not unmindful of the fact that it is my duty as at

torney general to guard the public funds, and when there is
any serious doubt as to whether or not the money should be
paid out, that doubt should be resolved in favor of the state,
leaving the result to be dealt with by the supreme court.
State ex rel. Bashford v. Frear, IBS Wis. 536, 541.

There is no doubt whatever in my mind, much less a seri

ous doubt.

This opinion is limited to the application of sec. 304.21,
Stats., during the session of the legislature and fifteen days
before and after; no opinion is being expressed on the ap
plication of this section after the session of the legislature.
JWR
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Criminal Law—Second Offetises—Prisons—Parole—Per
sons convicted of larceny by court-martial and sentenced to
two years' imprisonment, who subsequently commits crime
of burglary in Wisconsn, is second offender within contem
plation of sec. 57.06, Stats.

January 26, 1931.
Board of Control.

You state that one "A" was sentenced to the Wisconsin
state reformatory on November 12, 1930 by the circuit
court of Price county, to serve a term of from three to four
years for burglary; that information from the war depart
ment discloses that this man enlisted in the army on Jan
uary 5, 1927 at St. Louis, Missouri, and was dishonorably
discharged June 24,1927 at Ft. Davis, Canal Zone, by reason
of sentence of a general court-martial, having been convict
ed of larceny while serving as private, Company L, 14th
Infantry. You state that the sentence imposed by the court-
martial proceedings involved confinement at hard labor for
two years, from which he was released October 18, 1928 at
Pacific Branch, United States Disciplinary Barracks, Alca-
traz, California.
You inquire whether this man, under the laws of Wiscon

sin, is a first or second offender. I understand this question
is asked to aid you in paroling prisoners under sec. 57.06,
Stats., where the question whether the person is a first or
second offender is material.

There are certain regulations in the army that are pun
ished by courts-martial which are not offenses under the
civil laws of the United States or the states. Any convic
tion of that sort, of course, will not be classed as an offense
within contemplation of sec. 57.06. You state that it has
been the practice of your department to consider convic
tions for crimes in the federal court, as well as those in the
state court. This practice, I believe, is correct. If a man is
convicted of larceny in the federal court, that would be
counted as an offense and if subsequently he is sentenced to
our state prison under our state law for a felony, he would
be a second offender.

*  * * It has been held that a person who has been
placed on trial before a court-martial for homicide has been
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placed in jeopardy within the meaning of the federal con
stitution ; and that he cannot be tried again for the same act
before a civil court of the United States." 18 R. C. L. 1069.
Ex parte Mason, 105 U. S. 696; Graf ton v. United States,
206 U. S. 333.

A conviction of a felony before a court-martial must
therefore be considered as equivalent to a conviction in the
civil courts of the United States. It must necessarily follow
that A is a second offender, the first offense being the one
for which he was convicted before the court-martial and
the second the one which he committed for which he was
sentenced in the state courts.

JEM

Automobiles—Bridges and Highways—Law of Road—
Subsec. (12), sec. 85.18, Stats., permitting vehicles actually
engaged in maintaining highway to operate on left side of
highway, does not permit parking on left side of highway
during lunch hour.

January 26, 1931.
Edward S. Eick,

District Attorney,
Chilton, Wisconsin.

In your letter of January 15 you refer to subsec. (12),
sec. 85.18, Stats., which provides:

"Vehicles actually engaged in maintaining the highways
are permitted to operate on the left hand side of the high
way when they are designated according to the standard
method of marking such vehicles as promulgated by the
state highway commission."

You submit the following question:

"Is a county highway vehicle, used on a county trunk
highway for maintenance of the said highway, when parked
on the left side of the road during lunch hour and in such
a place where it can be easily seen, with the standard method
of marking, considered a vehicle actually engaged in main
taining the highway under subsec. 12 of sec. 85.18?" (Ital
ics ours.)
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The question is answered in the negative. The above
quoted statute permits the vehicle only to operate on the left
side of the highway and does not by any of its terms per
mit the vehicle to park on the left side of the highway.
Subsec. (9), sec. 85.19, Stats., expressly forbids any ve

hicle from parking on the left side of the highway, except
upon streets marked for angle parking and upon one way
streets. See "parking" defined in Kastler v. Tures, 191 Wis.
120,124, 210 N. W. 415.
FCS

Agriculture — Agricultural Associations — Counties —
County Board — Under provisions of sec 59.86, Stats., as
amended and as construed in XVIII Op. Atty. Gen. 695,
county board may appropriate money within limits of stat
ute to aid organized agricultural societies in any of their
public exhibitions held or to be held, which would include
payment of debt already incurred for past exhibitions as
well as for future exhibitions.

January 26, 1931.

Sidney J. Hanson,
District Attorney,

Richland Center, Wisconsin.

I am in receipt of your letter of January 15, ̂in which
you ask if the county board, under sec. 59.86, has the au
thority to purchase a judgment debt against the Richland
County Agricultural Society and assigned by it to the Rich-
land Hospital.
You say it would seem that the opinion of the attorney

general in XI Op. Atty. Gen. 134, would cover this trans
action and makes it illegal.

I call your attention to the fact that that opinion was
followed in the later opinions of this office in XIV Op. Atty.
Gen. 69 and XVIII Op. Atty. Gen. 695, but that rule was
changed by amending the statute so it now authorizes an

• appropriation to be made to aid such societies in any of its
public exhibitions held or to be held. So, I think under that
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amendment of the statutes as construed by XVIII Op. Atty.
Gen. 695, it would authorize your county board to make an
expenditure within the limits of the statute as an aid in any
of its public exhibitions held or to be held. You say the
board on a previous date passed a resolution to have a refer
endum vote on the question at the spring election but that
at a subsequent date they adopted the resolution to appro
priate the money to buy this judgment.
I think the subsequent action would repeal the first action

but I do not like the form of that last resolution, as on the
face of it it would look like an investment of county'money
in a judgment, which is not the thing that the statute au
thorizes, although I suppose the real purpose was to aid the
agricultural society in that way. I think it would be safer to
have the board follow the provisions of the statute and
make the appropriation of the proper amount to aid the
association in such public exhibition.
TLM

Public Officers—Sheriff—County board has no power to
change salary of sheriff after his election; compensation
fixed at $2500 salary plus $80 a month for expenses of car
must be considered as salary of $2500 plus $80 a month,
sheriff being required to pay out of it expenses of his car.
County board cannot bind sheriff by resolution fixing lu

advance cost of board of prisoners; it may, however, agi-ee
on amount by contract with sheriff. If no such contract is
made sheriff may collect from county actual expenses for
boarding prisoners in reasonable amount.

January 30, 1931.
T .W. Andresen,

District Attorney,
Medford, Wisconsin.

From your letter of January 13 it appears that hereto
fore by action of your county board, the sheriff of Taylor
county has been receiving an annual salary of $2500, $80
per month for the upkeep of car, etc. to be used in the per
formance of his official duties, and $1,000 per year for the
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board of prisoners. It further appears that after the election
of your present sheriff last year the county board undertook
to change his compensation and allowance for the term of
1931-1933 as follows: An annual salary of $2500, no allow
ance for car or gasoline to be used in the performance of his
official duties, and $500 per year for the board of prisoners.
You inquire whether the county board may laTis'fully,

after the election of the sheriff and for the next two years,
do the following: First, cut off the allowance of $80 per
month for the upkeep of his car, etc., and second, reduce the
amount for the board of prisoners by $500.

Sec. 59.15, Stats., contains the following:

" (1) The county board at its annual meeting shall fix the
annual salary for each county officer, including county
judge, to be elected during the ensuing year and who will be
entitled to receive a salary payable out of the county treas
ury. The salary so fixed shall not be increased or diminished
during the officer's term, and shall be in lieu of all fees, per
diem and compensation for services rendered, except the
following additions: . . .
"(a) Compensation to the sheriff for keeping and main

taining prisoners in the county jail."

The compensation of the sheriff may not be increased or
diminished after his election or during his term of office.
State ex rel. Banks v. McClure, 91 Wis. 313, 315-316.

Compensation of the sheriff of Taylor county which was
fixed prior to last fall's election must be considered to be
the annual cash salary of $2500, plus the $80 per month for
the upkeep of the sheriff's car to be used in the performance
of his official duties. The county board must have contem
plated that $2500 annually, plus $80 per month, which was
apparently considered a reasonable amount for the gasoline
and use of the sheriff's car, would be the compensation fixed
by the statute for the office of sheriff in lieu of all fees per
diem and the like. Candidates for the office of sheriff sought
this office with the understanding that the salary would be
$2500, plus $80 for the use and upkeep of the car. I am of
the opinion that the county board could not lawfully, after
the election of the sheriff, reduce the salary by cutting off
the allowance of $80 per month for use of his car. This an
swers your first question.
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Answering your second question, will say that the allow
ance which the county board may allow for the board of
prisoners in my opinion may be changed after the election
of the sheriff and before he has entered upon his duties or
during his term of office, provided the county board has en
tered into no lawful contract with the sheriff, fixing the
amount for the board of prisoners.
Under sec. 55.03, Stats., the charges for maintaining pris

oners in the county jail must be paid for by the county and
the sheriff can recover from the county the expenses for
boarding such prisoners. In Bell v. Fond du Lac, 53 Wis.
433, it was held that the sheriff is to be reimbursed by the
county the actual expenses which he incurs in boarding and
maintaining the prisoners. The county board cannot bind
the sheriff by resolution fixing in advance the cost of such
board, but may make a contract with him. So, in a later
decision in Doty v. Sank County, 93 Wis. 102, it was held
that a sheriff can recover only the' actual expenses for
boarding and maintaining prisoners and in order to cover
more than was allowed by the board, must show that such
expense was in excess thereof. In Deissner v. Waukeska
County, 95 Wis. 588, the court held that in order to recover
such expense the sheriff must keep accurate account thereof
and present it to the county board. If he neglects to keep
such account he can recover by action against the county
only such expenses as he showed he incurred and such as
are reasonable.

These authorities apply to the question before us. If the
expense account of the sheriff for boarding the prisoners
shows a greater amount than the ?500 allowed by the county
board the sheriff can recover the actual expenses incurred
by him and the sheriff is not bound to the county for any
amount less than the actual expenses incurred unless the
board has made a valid contract with the sheriff for board
ing the prisoners.
JEM



38 ' Opinions of the Attorney General

Counties—CourtsSuit by County on Recognizance—
By sounder application of sees. 260.13 and 260.15, Stats.,
county may sue, without joining state, to collect forfeited
recognizance in criminal case, but safer practice is to bring
suit in name of state.

January 30, 1931.

Herman R. Salen,

District Attorney,
Waukesha, Wisconsin.

This is in response to your telephone inquiry on the fol
lowing:

You have instituted an action by the county against the
principal and surety on a recognizance given in municipal
court. The defendants have demurred on the ground that
the county cannot sue on the recognizance. You ask the
opinion of this office.
Monies collected on forfeited recognizance in criminal

cases belong to the county. State ex rel. Guenther v. Miles,
52 Wis. 488, 491. The recognizance, however, creates a
debt to the state and the state is the trustee of an express
trust in collecting the foi'feiture and as such may sue for
the same in its own name. State v. Wettstein, 64 Wis. 234,
241, et seq. That case, in addition to holding that the action
may be brought in the name of the state, added (p. 243)
"and we think must be so brought."

In Meyer v. Meyer, 123 Wis. 538, a support bond was
given running to the county judge and it was held that the
beneficiary of the bond could not maintain an action on the
bond without showing that the judge who was held to be
the trustee of an express trust failed, refused or was un
able to perform his duty in that regard. The court points
out, however, (p. 544) that the judge under the particular
bond had a further duty than merely to turn over the money
to the beneficiary, namely:

"* * * he was not only expected to ask for, receive
and recover the fund, but active duties on his part of a dis
cretionary character were contemplated, viz.: To determine
the amount and manner in which the fund should be used
for the benefit of respondent."

The court, however, said further, p. 544:
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"Few principles are better understood than the one above
adverted to, viz.: That the trustee of an express trust only-
can sue to defend or recover the trust fund, except where
he neglects or refuses to perform his duty in that regard,
and then the cestui que trust may sue, joining the trustee
as plaintiff or defendant, as the case may require. *
The fact that she is beneficially interested in the execution
of the trust does not, by any means, make her the real party
in interest, within the meaning of the statute. In contem
plation of law the trustee of an express trust is primarily
the interested party. Before the Code he could sue in his
own name, joining the cestui que trust. By force of the
statute he is the proper party to bring the action, without
joining those secondarily interested."

In Gulbranson-DicJcinson Co. v. Hopkins, 170 Wis. 326,
it was held that one for whose benefit a note was endorsed
to another might maintain an action upon the note in his
own name without joining the person to whom the note was
endorsed, the court saying, pp. 329-330:

"* * * Sec. 2605, Stats., provides that every action
must be prosecuted in the name of the real party in inter
est. While sec. 2607 provides that a trustee of an express
trust may sue without joining with him the person for
whose benefit the action is prosecuted, it is permissive, and
does not require that the person for whose benefit the trust
was created be joined with the trustee. * *

This latter case involved, of course, the law of negotiable
instruments, as well as the law of parties, and is for that
reason not so directly in point as the other two cases. In my
opinion, however, it expounds a sounder interpretation of
the statutes. Sec. 260.13 provides:

"Every action must be prosecuted in the name of the real
party in interest except as otherwise provided in section
260.15; * * *"

and sec. 260.15 provides:

"* * a trustee of an express trust * * * fnay
sue without joining with him the person for whose benefit
the action is prosecuted * *"

This is a recognition that the trustee named is not the real
party in interest and while one section uses the mandatory -
"must" the other in close conjunction uses the permissive
"may."
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See 47 G. J. 37:

"The trustee of an express trust is, by the codes, made an
express exception to the rule that a civil action must be
brought in the name of the real party in interest, and under
this exception an action may be brought by the trustee of an
express trust in his own name without joining the bene
ficiary.* * *"

See also 47 C. J. 38:

"Statutes allowing actions to be maintained by the trustee
of an express trust in his own name, without joining the
beneficiary, have been held to be permissive only, not man
datory, and the beneficiary may either sue in his own name
or be joined as party plaintiff with the trustee. * * *"

Without further time to study the authorities I am of the
opinion that the correct application of these two sections

permits cestui que trust to sue in his own name, at least

where the trust is a bare obligation to collect the money and
deliver it to the cestui que. Such a situation exists in the
collection and application of a forfeited recognizance. Fur
ther, in view of the fact that the district attorney repre
sents both the county and the state the objection is a mere
technical one and without any substantial merit, and should
not be sustained unless some essential principle of practice
is involved.

In view of the unsatisfactory state of the cited cases,
however, and the certainty that an action brought in the
name of the state would be proper, I suggest that if there
is any likelihood of extended litigation the state join as a
party plaintiff, as there can be no question under sec. 260.10
that the county, although not a necessary, is a proper party.
FMW
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Appro'pHo.tions and Expenditures—Counties—County
Orders—Public Officers—Coyxnty clerk may not draw orders
for payment of bills against county until allowed by county
board, except for jurors' fees and salary of regular county
officers.

January 31, 1931.
Glenn R. Douglas,

District Attorney,
Spooner, Wisconsin.

You say that you have advised the county clerk, under
the provisions of sec. 59.77, Stats., that he can pay no
claims against the county until they have been presented to
and allowed by the county board, as provided in sec. 59.81
(2) except jurors' bills, which are paid under the provisions
of sec. 59.77 (5), and the salary of regular county officers,
which are paid under the provisions of sec. 59.80. You say
the county clerk thinks that is a hardship on persons hav
ing claims.

You are advised that your opinion is correct. The county
clerk is a mere administrative officer and cannot pass upon
the correctness of any bill, as that has to be done by the
county board, except in the cases specified.
TLM

Taxation—Forest Crop Lands—^Under provisions of sec.
77.05, Stats., state treasurer need not pay to town treasurer
ten cents per acre forestry tax until town treasurer certi
fies to him that owner of land has paid his acreage share of
such tax, although land was bid in by county on account of
delinquent taxes.

January 31, 1931.
Solomon Levitan,

State Treasurer.

In your letter of January 26 you quote the provisions of
sec. 77.05, Stats., which provides for payment of ten cents
per acre in lieu of taxes by the owner on forest crop lands
and the same amount by the state, and you ask:

"Is the above section to be interpreted that the state
treasurer shall pay to the town ten cents per acre on county
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owned lands which are under the operation of the forest
crop law?"

My answer is "No." Under the provisions of sec. 77.04,
subsec. (2), it is provided;

treasurer of each town in which any for
est crop lands lie, shall certify to the state treasurer and
also to the tax commission a list of such lands and the acre
age upon which the owner has paid the taxes as herein
after provided. A specific sum per acre as hereinafter pro
vided shall then be paid by the state treasurer to such town
treasurer *

Sec. 77.05 provides that the owner, other than a county,
shall be liable for and pay to the town treasurer on or be
fore February twentieth of each year the sum of ten cents
per acre, and on or before the twenty-fifth day of February
the state treasurer shall pay to each town treasurer the sum
of ten cents on each acre so certified to him on which the
owner has so paid said acreage share.
I think the pajonent by the owner in each case must be a

condition precedent to the liability of the state treasurer to
pay the state's share and the fact that the owner has de
faulted and the lands returned delinquent does not relieve
the owner from his contract liability to pay his ten cents
per acre owner's share of the tax, for an action can be
brought against him on that liability at any time. See
XVIII Qp. Atty. Gen. 397.
The fact that the county is not obligated to pay the own

er's acreage share in case of default and sale to the county
for the delinquent tax pf any. year does not obligate the
state treasurer or authorize him to pay the state tax, be
cause that is only made liable under the provisions of : sec.
77.05 upon the report certified that the owner has so paid
his share of the acreage tax, and, of course, that could not
be done where the land is owned by the county because un
der that section the county does not have to pay such tax.

TUM-" :
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Public Officers — Railroad Commission — Member of
railroad commission is not required to be elector of Wis
consin either at time of appointment or to qualify for office,
but is required only to be resident of Wisconsin while hold
ing office.

Honorable Philip F. LaFollete,
Governor.

I have carefully examined the memorandum of Mr. Sam
uel Becker, executive counsel, on the question of eligribil-
ity of a nonresident of Wisconsin for appointment as a
member of the railroad commission of Wisconsin and I am

in accord with the conclusion that a nonresident may be so
appointed but should become a resident before qualifying.

The question of eligibility at the time of appointment pre
sents no difficulty whatever, as it has been settled law in
Wisconsin since State ex rel. Schuet v. Murray, 28 Wis. 96,
that an ineligible person may be chosen to office, the elig
ibility requirements relating to the holding of the office and
not to selection to it.

Because of the general language, however, of a number
of decisions of the Wisconsin supreme court following the.
early and leading case of State ex rel. Off v. Smith, 14 Wis.

497, which held that an alien could not hold the office of
sheriff and held that the sheriff must be an elector, the state
of the law is not so clear upon the question whether mere
residence or domicile in Wisconsin is sufficient or whether

the one year's residence necessary to qualify as an elector
is required. The closing sentence of the opinion in State ex
rel. Off V. Smith, supra, definitely limits the opinion to elec
tive offices. However, in State ex rel. Schuet v. Murray, 28
Wis. 96, 98, the court in its language applies the case to
"holding public office," but an elective office only was in
volved in the decision.

In In re Mosness, 39 Wis. 509 at 511, the court there deal
ing with a nonelective office says:

general business of the state, within the
state, executive, legislative and judicial, must be performed
by citizens or denizens of the state; and the officers charged
with it must be resident in the state." Citing the Smith and
Murray cases.
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In State v. Trumpf, 50 Wis. 103 at 108, the court was
dealing with an elective city office and said that in the
Smith case

"* * * It was held to be a fundamental principle of
our government that a person not an elector of the state is
ineligible to hold a public office therein, although our con
stitution and statutes do not expressly so ordain."

In State v. Russell, 83 Wis. 330 at 333, where an ap
pointive office was being dealt with, the above quoted lan-
quage from In re Mosness was quoted. In Sieh v. Racine,
176 Wis. 617, where it was held that a city superintendent
of schools was not a public officer, the court said, pp. 623-
624:

"* * * in this state a public officer must be a citizen.
State ex rel. Off v. Smith, 14 Wis. 497; State ex ret. Schuet v.
Murray, 28 Wis. 96. This is a statutory requirement as to
city officers. Sub. (2), sec. 62.09. City boards of education
would be greatly hampered in procuring competent superin
tendents if their selections were confined to citizens of the
city or even of the state. It is matter of common knowledge
that such bodies frequently deem it for the best interests of
the schools of their cities to select men for the position who
are not residents of the state. It is quite apparent that the
best interests of the schools suggest great freedom of action
on the part of the board of education in selecting the super
intendent, and it is not to be inferred that the legislature in
tended to hamper the board of education in its discharge of
this important duty.

*  * In view of the considerations stated, we are
disposed to and do hold that the city superintendent of
schools was not an officer."

Subsec. (2), sec. 62.09, cited by the court above, provides

"No person shall be eligible to a city office who is not at
the time of his election or appointment a citizen of the Unit
ed States and of this state and an elector of the
city. =>= *

My conclusion from these cases is that in no case has the
court held that the incumbent of an appointive office must

be an elector, and the text writers carefully confine the
Smith and Murray cases to elective offices as also do

other courts. See 46 C. J. 938; State v. Van Beek, 87 Iowa
569, 54 N. W. 525, 19 L.R.A. 622 and Mechem on Public
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Officers. But by its language in other cases above cited the
Wisconsin court has seemingly held that the qualification
applying to all public officers is that of residence while hold
ing the office and upon the principle of public policy ex
pounded by the court in Sieh v. Racine, supra, as induce
ment for the holding, a city superintendent of schools was
an employee and not an officer, I am of the opinion that it
should be held that a member of the railroad commission of

Wisconsin is required only to be a resident of Wisconsin
while holding the office. The reasons of public policy actuat
ing the court in Sieb v. Racine, supra, are much more ur
gent, it seems to me, in the case of a member of the rail

road commission, which requires extraordinary personal
attributes and experience by the statute and in fact.
FMW

Bridges and Highways — La^v of Road — Municipal

Corporations — Ordinances — Municipal council may not
surrender for future its right to make such police power

regulations as may from time to time be necessary.

February 4, 1931.

W. C. Buetow,
Highway Engineer.

With your letter of January 12, you enclose a communica
tion from E. 0. Hathaway, district engineer of the federal
bureau of public roads, in which are quoted certain ordin
ances which the department of public roads apparently feels
should be adopted by municipalities through which a fed
eral highway is to be constructed. These proposed ordin
ances very apparently attempt to bind the municipal coun
cil as to future action looking toward the exercise of the

police powers of the municipality with respect to highways
and highway traffic. You also enclose copy of your reply to
Mr. Hathaway in which you express the opinion that reso
lutions or ordinances of the character indicated would not

be valid in Wisconsin, inasmuch as a governing body in this
state may not bind itself in such a way as to preclude the
exercise in the future of its police powers.
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Your opinion is, I think, correct. It has been clearly held
by the supreme court of Wisconsin that a municipal coun
cil may not surrender its power to enact such police power
regulations in the future as may, in the judgment of the
then municipal council, be proper. See, to this effect, City
of Superior v. Roemer, 154 Wis. 345; State ex rel. MilwaU'
kee V. T. M. E. R. & L. Co., 157 Wis. 121.
SB

Corporations — Public Utilities — School Districts —
Taxation — Sec. 76.28, Stats., makes no provision for re
distribution to school districts of public utility taxes by
towns and villages in counties having population of more

than 50,000 and less than 250,000.

February 4, 1931.

Herman R. Salen,
District Attorney,

Waukesha, Wisconsin.

In your letter of January 20, 1931, you inquire as to
whether a town or village in a county having a population
of more than 50,000 may make distribution of taxes re
ceived from the state treasury on account of the assess
ment of any street railway, light, heat, power or conserva
tion company in accordance with the provisions of sec.
76.28, subsec. (la), Stats.

You-will note that sec. 76.28 (1) provides for such a dis
tribution in any county having a population of 250,000 or
more. Sec. 76.28 (la) provides for a slightly different dis
tribution by towns or villages in counties having a popula
tion of 50,000 or less. There is apparently no provision made
in this statute for such a distribution by towns and villages
in counties having a population of over 50,000 and under
250,000. The right to make such a distribution of taxes is
purely statutory, and there being no specific authorization
for such a distribution as to towns and villages in counties
of over 50,000 and under 250,000, I am of the opinion that
such a distribution cannot be made by such towns or villages
under the authority of this statute.
SB
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Abandonment — Venue of Prosecution — In prosecution
for abandonment venue is established by residence of chil
dren; where children abandoned are located in separate
counties, prosecution may be brought in either county.

February 4, 1931.

Earl E. Schumacher,

District Attorney,
Beaver Dam, Wisconsin.

In your letter of January 22, 1931, you refer to the of
fense of abandonment as stated in sec. 351.30, Stats., and
give the following statement of facts:

"A, the complaining witness, is at present and has since
last September, made her home in the county of X, main
taining in school two of her children in said county. Her
residence prior to September, 1930, or a few months before,
was in the county of Y, in which her other two children
have been and now are residing in the custody of some rela
tive. The district attorney for the county of X claims that
the prosecution for abandonment should be commenced in
the county of Y, claiming that because A has not resided in
the county of X for one year, she is not entitled to have
prosecution started therein. On the authority of the case
above cited, I contend that prosecution should be started in
the county of X.

Your attention is directed to the opinions of this depart
ment as follows:

IV Op. Atty. Gen. 1109, XI Op. Atty. Gen. 527, XII Op.
Atty. Gen. 643, XIII Op. Atty, Gen. 227.
Having in mind the discussion in the opinions above

cited, together with the case cited by you, to wit, Adams v.
State, 164 Wis. 223,1 am of the opinion that if the children
now located in both counties are in destitute and necessitous

circumstances, prosecution might be had in either county,
as to those in that county, since the location of the children^
would establish the venue. This being the case, the natural
procedure would be for the complaint to be made, and the
prosecution instituted in the county of X, where the mother
now resides.

SB
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Automobiles — Criminal Law — Accessory before Fact
— Passenger in automobile who fails to report accident in
which another person is killed is not accessory before fact
and therefore may not be prosecuted under sec. 343.181,
Stats.

February 5, 1931.

Edward T. Vinopal, Jr.

District Attorney,
Mauston, Wisconsin.

In your letter of January 19, 1931, you ask to be advised
as to whether the owner of an automobile, riding in but not
operating said automobile at the time of accident, can be
prosecuted under sec. 343.181, Stats., where both the opera
tor and the owner fail to report the accident. You state fur
ther that the operator is being held on a manslaughter
charge because of the death of two persons.
The section to which you refer apparently applies only to

the person operating the automobile, and a passenger in
the car, even though the owner of the car, cannot, I think,
be brought within the terms of this statute, bearing in
mind that a criminal statute must be strictly construed, un
less the facts are such as to bring such owner within the
scope of sec. 353.05, Stats., as an accessory before the fact.
The facts which you state do not bring the owner within
the scope of this section. See V Op. Atty. Gen. 209.
Your attention is directed, however, to sec. 353.08, Stats.,

which might possibly apply in the situation which you de
scribe.

SB
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Minors —Public Officers — Deputy Clerk of Circuit
Court — Minor is eligible to appointment as deputy clerk of
circuit court.

February 5, 1931.
Theodore A. Waller,

District Attorney, Pierce County,
Ellsworth, Wisconsin.

In your letter of January 29, 1931, you inquire whether a
minor may be appointed deputy clerk of the circuit court.
Sec. 59.38, Stats., which authorizes the appointment of such
a deputy clerk, does not prescribe any limitations as to
eligibility.
The situation as to deputy clerk of the court is not mater

ially different from that of deputy sheriff. This department
has held that a minor may be appointed as a deputy sheriff.
XVI Op. Atty. Gen. 811. See also Sieb v. Racine, 176 Wis.
617.

You are therefore advised that a minor .is eligible to ap
pointment as deputy clerk of the circuit court.
SB

Corporations — Railroads — Dissolution — Railroad cor
poration may be dissolved under provisions of sec. 181.03,
Stats.

February 7, 1931.
Theodore Dammann,

Secretary of State.

In your letter of January 28 you state that the question
has again been raised before your department as to the
propriety of dissolving a railroad corporation under the pro
visions of sec. 181.03, Stats. You call attention to the opin
ion rendered by this.departmenbcm.Decejiibei- 27, 1926, XV
Op. Atty. Gen. 509.\Vnd.TeqiaeSf'ti'at*^e^n^atter be re-ex
amined and a fufth'er'opinion rendqrqd^..
As pointed out is l:b^',Gpii'uoh,' Attorney General Frank

L. Gilbert rendered-'two opihibns folding that a railroad
corporation may .be-disspLyed randar'-thfe'^ Op. Atty.
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Gen. for 1908, 225, Op. Atty. Gen. for 1910, 200. That opin
ion is based very largely upon cases arising in other juris
dictions. No reference is made therein to the fact that when
this section was created in substantially its present form in
the year 1878, the revisor made the following note:

"Section 5, chapter 146, Laws 1872, and section 7, chapter
113, Laws 1874, amended and adapted to all corporations."
From this note of the revisor it is evident that it was the
legislative intention in 1878 that the method of dissolution
provided in this section should apply to all corporations,
however formed, for which no other statutory method of
dissolution is provided.

In a decision handed down by the supreme court of this
state on February 5,1895, reference is made to sec. 1789 as
this statute was designated in the revision of 1878 and this
section is construed with reference to a railroad corpora
tion, indicating that a railroad corporation might be dis
solved thereunder. Combes v. Keyes, 89 Wis. 297, 310.

This decision of the supreme court, when considered with
the revisor's note in 1878, and the opinions of the attorney
general rendered in 1908 and 1910, makes it clear, I think,
that it was the intention of the legislature, and that admin
istrative practice has for a long period so recognized, that
railroad corporations may be dissolved in the manner pre
scribed by sec. 181.03, Stats.
You are, therefore, advised that the secretary of state

may properly recognize dissolution by a railroad corporation
under the provisions of sec. 181.03, Stats.
SB
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Counties — County Board — County Officers — County
board may require officer receiving salary in lieu of fees to
account to county treasurer and pay over such fees daily.

February 9, 1931.
John P, McEvoy,

Assistant District Attorney,
Kenosha, Wisconsin.

In your letter of January 20, 1931, you state that on
January 6,1927, the county board of Kenosha county passed
a resolution which in its substance stated that:

"Every county officer receiving any fees or money be
longing to Kenosha county, and for which he is accountable
to the county, must at the beginning of each business day
account to the county treasurer and pay over to him all the
amounts so received on the previous day."

You then state that some question has arisen as to
whether the county board has power to compel the register
of deeds to account daily to the county treasurer for fees
collected, as provided in the above resolution. You state
that this objection is based upon the provisions of sec. 59.15,
subsec. (8), Stats., which provides:

"When a salary has been fixed for any county officer in
lieu of fees such officer shall keep an accurate account of all
fees collected by him and pay the same over to the county
treasurer. He shall also make a quarterly statement duly
verified of all such fees collected and file such statement
with the county clerk."

The powers of a county officer derived from the state leg
islature may not be taken away or narrowed by action of
the county board nor enlai'ged except in cases in which the
legislature has authorized such limitation or enlargement.
Reichert v. Milwaukee County, 159 Wis. 25, 35. The legis
lature has, however, definitely authorized the county board
to "make such orders concerning the corporate property of
the county as they may deem expedient." Sec. 59.07 (1).

The fees received by an officer whose salary has been
' fixed in lieu of fees are the corporate property of the county.
Gregory v. Milwaukee County, 186 Wis. 235. It is, there-



52 Opinions of the Attorney General

fore, competent for the county board to direct the disposal
of the money so collected.
The subsection relied upon by those objecting to the reso

lution of the county board should, I think, be read with the
preceding subsection, namely, subsec. (7), sec. 59.15, Stats.,
which provides:

"Any officer who shall receive a salary in lieu of fees shall
collect the fees appertaining to the office and turn them over
to the county treasurer. He shall keep such books of account
as the county board may order showing the fees charged
and collected."

You also call attention to the provisions of sec. 59.07,
which provides in part:

"The county board of each county is empowered at any legal
meeting to:

«<* * *

" (7) Prescribe the form and manner of keeping the pub
lic records of the county in any county office, and the ac
counts of the several county officers; * * *"

The quarterly statement which must be filed with the
county clerk in accordance with the provisions of subsec.
(8), sec. 59.15, Stats., does not, I think, preclude the county
board from making regulations as to the manner and time
of turning over the fees collected to the county treasurer,
which is all that the resolution of the county board appar
ently purports to do. The sections above referred to appar
ently contain ample authority for the action taken by the
county board in this respect.
SB
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Courts — Municipal Judge — Person appointed munic
ipal judge under sec. 17.23, subsec. (1), par. (c), Stats., to
fill vacancy holds until following June; where that coincides
with end of regular term no vacancy election is required.

February 10,1931.

Herman C. Runge,
District Attorney,

Sheboygan, Wisconsin.

Mr. Copp has asked for an opinion upon the question of
whether a special election shall be held next April to fill the
vaacncy caused by the death of the judge of the municipal
court of Sheboygan county, a municipal court created by
special act, whose term would have expired on the first Mon
day of June, 1931, and whose successor would have been
elected in April, 1931.
The question is controlled by sees. 17.23, subsec. (1), par.

(c), 17.21, subsec. (2), and 8.02, Stats. The pertinent parts
of these sections are as follows:

17.23 (1) "Vacancies in offices of cities operating under
the general law or special charter shall be filled as follows:

«I # #

"(c) In the office of the judge of a municipal court
created by special act, with jurisdiction throughout the city
only, by appointment by the governor. A person so ap
pointed shall hold office for the term provided in subsection
(2) of section 17.21 and his successor shall be elected for
the residue of the unexpired term as provided in said sub
section."

17.21 (2)

*  * Persons so appointed shall hold office until the

first Monday of June next succeeding an election held as
provided in section 8.02 to fill such vacancy for the residue
of the unexpired term. In case an election cannot be held to
fill such vacancy, because of the limitations of section 8.02,
the appointee shall hold office for the residue of the unex
pired term."

8.02 "* * * Election to fill a vacancy in the office of
justice or judge shall not be held at the time of holding the
regular election for the same office. In case of judge, such
election shall be held on the first succeeding Tuesday of
April * *
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Under these sections the appointive term continues until
the same time that the regular term expires and so there is
no occasion for a special election. You will note also the
provisions of sec. 17.21 (2) that in case an election could not
be held to fill the vacancy because a regular election was
coming on at the same time, the appointive office would be
extended to cover the residue of the unexpired term.

It is my opinion therefore that the person appointed by
the governor to fill the vacancy will serve until the first
Monday of June, 1931, and that the person elected at the
regular election in April, 1931, for the regular term may
qualify on the first Monday of June, 1931, when the term of
the appointee will end and the regular term of the person
elected will begin.

FMW

Prisons — Priso7iers — Parole —Phrase "the same to

date from the day of orignal sentence" in commutation of
sentence, where governor used that phrase in all commuta
tions and in some specified length of actual service in ac
cord with provisions of sec. 57.06, Stats., before being elig
ible to parole, does not relieve prisoner from provision of
sec. 359.07 that his sentence does not begin until actual im
prisonment under it.

February 11, 1931.

Board of Control.

In your letter of January 28 you state that a certain pris
oner was sentenced February 8, 1929, but was out on parole
pending appeal until July 26, 1930, when he commenced
serving his term at Waupun; that on December 29,1930, his
sentence was commuted by the governor in the following
language:

"Commute the sentences to sentences of one to four years
each, all to run concurrently, the same to date from the date
of original sentence."

You ask to be advised whether this commutation changes
the effective date of the beginning of the prisoner's term
and when his minimum term will be served.
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Sec. 359.07, Stats., provides:

*  * All sentences shall commence at twelve o'clock,
noon, on the day of such sentence, but any time which may
elapse after such sentence, while such convict is confined in
the county jail or is at large on bail, or while his case is
pending in the supreme court upon writ of error or other
wise, shall not be computed as any part of the term of such
sentence; * * *"

Sec. 57.06 provides:

"The board of control, with the approval of the governor,
may, * * * parole any prisoner who if he
is a first oifender and is sentenced for a general or indeter
minate term, shall have served the minimum for which he
was sentenced not deducting any allowance for time for
good behavior."

So unless the commutation be interpreted to relieve the

prisoner from the provision of sec. 359.07, above quoted, his
minimum sentence will not have been served until July 26,
1931, and he will not be eligible to parole until that time.

"A commutation is to be construed as a whole to carry out
the intention of the officer granting it, and technical words
or terms are not necessary to constitute a commutation of
sentence. In case of ambiguity it is to be construed most
strictly against the state, and most beneficially for the con
victed person." 46 C. J. 1199.

If then, by reason of ambiguity, it may be that the gov
ernor intended this man's sentence to actually commence to
rim from February 8,1929 instead of from July 26,1930, the
commutation must be so interpreted.

However, I have had examined all of the commutations
made by the governor during the 1929-30 term as reported
by him to the legislature and appearing in the legislative
journals of January 27, 1931, and in each and every in
stance the same language has been used, namely, that the
commuted sentence is "to date from the day of the original
sentence." And on December 29, 1930, the same day upon
which the governor commuted the sentence of the prisoner
whose sentence is the subject of your inquiry, he commuted
the sentence of two other prisoners, using in each of said
commutations the same language, namely, "the same to date
from the day of the original sentence" and adding to each
this:
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"So that it will be necessary for him to serve ♦ * *
years before he is eligible to parole."

The periods given in these latter phrases are the periods
provided by the provisions of sec. 57.06 above quoted, with
out any allowance for an interim between the sentence and
the actual imprisonment. The records of the board of con
trol show that one of these prisoners commenced his actual

imprisonment at Waupun the day following his sentence
and that the other did not commence his imprisonment at
Waupun until seventeen days after his sentence.
From the foregoing it seems clear that the phrase "the

same to date from the day of the original sentence" was a
set form used by the governor in all commutations and that
it was not intended to change the commencement of sen
tence to any other time than that prescribed by the pro
visions of sec. 359.07, above quoted, but was rather intended
to make certain that the commuted sentence should com

mence not at the time of commutation but as though it were
the original sentence pronounced by the court, which sen
tence if the usual and ordinary language was used, pro
vided that it- should "commence at twelve o'clock, noon, on
the day of such sentence."
I am therefore of the opinion that the prisoner about

whom you inquire will have served his minimum term on
July 26, 1931.
This opinion has been arrived at solely from reference to

official documents and records, but it might not be inappro
priate to add that by courtesy of the former executive coun
sel, the writer has seen a letter to him from the governor
who granted this commutation, stating that his intention
was that the prisoner should actually serve one year be
fore being eligible to parole. This is not controlling, for the
commutation must be interpreted from its own content in
connection with official records but it is confirmation that
the law is carrying out the actual intent of the governor.
FMW
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Bridges and Highways — Counties — County Highway
Commissioner — County Highway Committee — Method
of providing assistance for county highway commissioner is
discretionary with county board.

Legislative committee created under sec. 59.06, Stats.,
may have referred to it questions relating to highways but
may not perform administrative functions with respect to
highways.

February 12, 1931.
K. G. Kurtenacker, Secretary,

Highway Commission.
In your letter of January 15, 1931, you point out that

subsec. (6), sec. 82.03, Stats., provides that the county
board shall provide the county highway commissioner with
suitable offices and such assistants as are necessary for the
proper performance of his duties. You then inquire whether
such assistants are to be engaged by the county board or by
the county highway commissioner, and as to whether the
county board may authorize such assistants to be engaged'
by the county highway committee, or jointly by the high
way committee and the county highway commissioner.
The duty imposed upon the county board by this section

is to provide the highway commissioner with such assist
ants as are necessary for the proper performance of his
duties. The method of providing such assistants is not spec
ified, and it is, therefore, left to the discretion of the county
board. I see no reason why the county board may not prop
erly employ such assistants directly or authorize either the
county highway commissioner or the county highway com
mittee, or the county highway commissioner and the county
highway committee jointly, to employ such assistants. It
would be desirable, however, for the county board to indic
ate definitely the method to be followed.

You further point out that sec. 82.05, Stats., provides
that the county highway committee created under the pro
visions thereof shall be the only committee representing the
county in the expenditure of county funds in constructing
or maintaining or aiding in constructing or maintaining any
roads or bridges within the county, and that the members of
this committee need not necessarily be members of the coun-
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ty board. You then inquire whether the county board may
create a committee under the provisions of sec. 59.06, Stats.,
and refer questions relating to highways to such committee.
The exclusive jurisdiction of the county highway commit

tee created by the provisions of sec. 82.05 is definitely spec
ified in the statute. This committee has direct control of
the expenditure of county funds in constructing or main
taining or aiding in constructing or maintaining any roads
or bridges within the county. It is not a legislative com
mittee, but is rather an administrative committee. In view
of the fact, however, that it is a creature of the county
board, and responsible to the county board, I see no reason
why the county board may not refer to this committee for
investigation and report questions relating to highway con
struction and regulation within the county. A county board
is not limited as to the sources of the information upon
which it bases its action to the information possessed by
the members of that body. However, if the county board so
desires, it may unquestionably create a committee under
the provisions of sec. 59.06, Stats., and refer to that com
mittee questions having to do with the policy of the county
board with respect to highways. Such a committee, how
ever, may not be given any authority in the actual expendi
ture of funds in constructing or maintaining highways. In
other words, such a committee acts as a legislative com
mittee rather than an admnistrative committee.

SB
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Banks and Banking — Depositories — Bonds — City
Treasurer — Bond of treasurer of city of third class covers
money deposited by him as school funds in designated de
pository.

When school funds are so deposited, treasurer and his
bondsmen are not liable for loss by reason of failure of de
pository bank.

City council names depository for school funds in city of
third class.

No special provisions are necessary to make city treasur
er's bond cover school board funds.

No separate bond for school funds is necessary. Security
to be given by designated depository is determined by city
council with approval of mayor.

February 12, 1931.
C. E. Shaffer, Chief Clerk,

Assembly.

Under date of February 5,1931, you transmitted a copy of
a resolution requesting an opinion from this department
with respect to the liability of a city treasurer. The ques
tions propounded by this resolution will be stated and an
swered in order.

"Q. 1. Does the official bond of a treasurer of a city of
the third class cover moneys deposited by him as school
funds in a designated depository?"

By sec. 40.52, subsec. (3), Stats., it is provided that the
city treasurer shall be the treasurer of the school board.

Sec. 40.54, Stats., provides that all money appropriated
for school purposes shall be under the direction of and shall
be expended by the school board.

Sec. 40.55, Stats., provides that the city council shall,
upon estimates submitted by the school board, determine

and levy the amount to be raised by city taxation for school
purposes.

Sec. 62.09 (9) (a), Stats., provides:

"The treasurer shall collect all city, county and state
taxes, receive all moneys belonging to the city or which by
law are directed to be paid to him, and pay over the money
in his hands according to law."
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Sec. 40.57, Stats., provides that the city treasurer shall
keep separate accounts of all moneys raised and appropri

ated for city school purposes and pay them out upon orders
of the city clerk, which orders are to be drawn by the city
clerk only upon bills, vouchers or schedules certified to him
by the school board.

The form of bond prescribed by sec. 19.01 (2), Stats.,

obligates the bondsmen that the city treasurer will faith
fully discharge the duties of his said office according to law,
and will pay to the parties entitled to receive the same such
damages, not exceeding in the aggregate dollars,
as may be suffered by them in consequence of his failure so
to discharge his duties. The duty to act as treasurer of the
school board is one of the duties imposed upon such treas
urer by statute and the performance of his duty as such
treasurer of the school board is, I think, clearly covered by
his official bond. Milwaukee v. United States F. & G. Co.,
144 Wis. 603, 607.

Question 1 is, therefore, answered in the affirmative.

"Q 2. After money has been deposited by such city
treasurer as school funds in a designated depository, is such
treasurer or his bondsman liable for loss by reason of the
failure of the depository?"

Sec. 62.12 (7) (a). Stats., is as follows.

"The council may designate a bank or banks within this
state with which city funds shall be deposited, and when the
money is so deposited the treasurer and his bondsmen shall
not be liable for loss by reason of the failure of the depos
itory,"

In my opinion the provisions of this section are applicable
to school funds deposited by the city treasury in his capacity
as treasurer of the school board in a designated depository.

Question 2 is, therefore, answered in the negative.

"Q. 3. Who names the depository for school funds in
such city?'

The sections quoted in answer to question 2 indicate that
the depository shall be designated by the city council. The
city treasurer being named as treasurer of the school board
by statute, and provision being made for the designation of
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a depository in connection with city funds, I am of the
opinion that the procedure specified in the section above re
ferred to is applicable. It is true that by sec. 40.23, Stats.,
authority is given to any district board or board of educa
tion to designate a depository, but, in the case of a city of
the third class, which is within the scope of sees. 40.50 to
40.60, Stats., where the city treasurer is ex o3cio treasurer
of the school board, such a designation of depository by the.
board of education would be superfluous inasmuch as the
statute with respect to city depositories covers the situation.
Sec. 40.23, Stats., was, I think, designed to take care of
school districts or cities in which the municipal treasurer
does not function as treasurer of the school board. The

funds of the school board are, I think, city funds within the
meaning of sec. 62.12 (7) (a). Stats.
The answer to question 3 is that the city council names

the depository for schpol funds in a city of the third class.

"Q. 4. Is it necessary or advisable to make special pro
vision in a city treasurer's bond relative to liability in the
cases referred to in questions 1 and 2?"

From the discussion of the first three questions it follows
that the usual treasurer's bond is sufiicient to cover liability
incurred on account of school funds in his keeping, and no
special provision with respect to such funds is necessary.
The statute with respect to designated depositories contem
plates that the treasurer and his bondsmen shall be relieved
from liability for loss by reason of the failure of the depos
itory, and I do not think it would be proper to make a spe
cial provision in a city treasurer's bond which wouldattempt
in such cases to impose upon the treasurer and his bonds
men liability for loss by reason of the failure of the depos
itory.

"Q. 5. Is it necessary or advisable to require a separate
bond from a city treasurer for moneys deposited or school
funds in a designated depository?"

From the discussion of the preceding questions, it follows
that the answer to question 5 should be in the negative.

"Q. 6. Is a school board of any city of the third class
authorized by law to require a bond from a depository of
such city's school funds?"
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The duty of fixing the security to be given by a bank desig
nated as a depository is by sec. 62.12 (7) (c) placed in the
hands of the city council, subject to the approval of the
mayor and comptroller. The provisions of sec. 40.23, Stats.,
which seem to give similar authority to the board of educa
tion should, I think, be interpreted to apply to school dis
tricts and cities in which the municipal treasurer, is not
designated by statute as the treasurer of the school board.
If the provisions of this section were literally applied in the
case of a city of the third class, it would result in unneces
sary and perhaps burdensome duplication of official bonds
and would apparently serve no good purpose. By designat
ing the municipal treasurer as treasurer of the school board

and making the performance of the functions of that office
a part of the duties which the treasurer assumes upon tak
ing office, the legislature apparently sought to simplify the
procedure and to center the responsibility in the financial
officer of the city.
SB

Minors — Child Protection — Mothers' Pensions — Un
der subsec. (7), sec. 48.38, Stats., aid may legally be given
to illegitimate child after marriage of mother to one other
than father of child if such child is in custody of grand
mother and all conditions of statute are present.

February 16, 1981.
Board of Control.

In a recent letter you state that the county board of Wau-
shara county has submitted the following facts as a basis
for an official opinion:
An unmarried mother was granted and received aid for

her illegitimate child from November 1, 1926 to November
5, 1928. On the last date named this mother married and

she and her child moved in to live with her husband and
continued to do so up to the present time. Upon her mar
riage such pension was discontinued on the ground that the
mother was no longer without a husband. She has recently
placed this child in the care of her parents and the grand
mother, who has care and custody of the child, has now ap
plied for aid under sec. 48.33.
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You inquire whether a person who apparently qualifies
under the law can take over a dependent child in her home
and under no obligation to support and then apply and re
ceive aid under sec. 48.33.

Sec. 48.33, after providing that a child living with its
mother or stepmother and dependent upon the public for
proper support may receive aid, provides in subsec. (7):

"Aid may be granted to a woman other than the mother
or stepmother caring for a child dependent upon the public
for proper support, living with and receiving family care
from such woman under an arrangement which is likely to
continue for a least one year, and also to a father who is
physically incapacitated for gainful employment but cap
able of caring for his children in his home. Such aid shall
be gi'anted in the same manner, in the same amounts and
under the same conditions as to a mother or stepmother, ex
cept that the ownership of a homestead shall not in the case
of a woman other than the mother or stepmother, operate as
a disqualification for the granting of aid. Whenever other
adequate financial aid, public or private, is or shall become
available for the proper family care of any child not living
with his mother or stepmother, and whenever better pro
visions can be made for the care of such child, aid shall not
be granted under the provisions of this section, and, if pre
viously granted, shall be discontinued."

You do not state in your letter whether the husband of
the mother of this illegitimate child is the father of the
child. If he is, then the child is legitimatized by the mar
riage and the father is under legal obligation to support the
child. In that case the aid cannot be granted to the grand
mother under the facts stated in your letter. If, however, the
husband of the mother of the illegitimate child is not the
father of the child, then he is under no legal obligation to
support the child. I take it that the mother can no more
support the child now after her marriage than she could be
fore her marriage, so that this child is dependent upon the
public for proper support. In such a case I believe under
the provisions of subsec. (7), sec. 48.33, above quoted, aid
may be given to the grandmother of the child if all the con
ditions mentioned in said subsec. (7) are present.

Of course the judge is always the judge as to whether the
best interests of the public require that the' aid be given to
the child and the judge may also pass upon the question
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whether the child is dependent upon the public for proper
support.
JEM

Oil Inspection — Under provisions of sec. 168.14, Stats.,
purchaser of gasoline cannot keep such products in tank
wagons.

February 16, 1931.

Roy L. Brecke, Supervisor of
Inspectors of Illuminating Oils.

In your letter of January 28 you ask whether it is unlaw

ful for a contractor to carry gasoline in a five hundred gal
lon tank attached to the trailer, which fuel is used to sup
ply his trucks.

Sec. 168.14, Stats., specifies the manner in which gasoline
and other like products shall be sold, delivered and kept.
The first two sentences of said section regulate the delivery
of gasoline and apply only to persons dealing at retail or
wholesale. The third sentence relates to the storage of gas
oline by persons purchasing the same:

"* * * Every person purchasing gasoline * * *
for use or sale shall procure and keep the same only in bar
rels, casks, jugs, packages or cans painted and stenciled as
hereinbefore provided, * * Painted vermillion red
and having the word "gasoline" plainly stenciled in English
thereon.

It is to be noted that the above statutory enumeration of
containers to be used by purchasers of gasoline fails to in
clude the term "tank wagon," and that the legislature, by
ch. 438, Laws 1927, added tank wagons to the containers to
be used by dealers enumerated in the first sentence of sec.
168.14. This omission of the term "tank wagons" in that
portion of sec. 168.14 relating to the procuring and keeping
of gasoline by purchasers thereof makes it apparent that
the legislature did not intend to allow the "procuring and
keeping" of gasoline in "tank wagons" but intended that
only dealers of gasoline should be permitted to deliver gaso
line in "tank wagons."
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It is a generally known fact that when gasoline is carried
in tank wagons" static electricity develops, which causes
the gasoline to explode if a point of contact is not established
with the ground. Accordingly, all "tank wagons" are
equipped with iron chains which drag along the ground to
establish such a point of contact. No doubt the legislature
had this fact in mind when it permitted the use of "tank
wagons" for the delivery of gasoline only to dealers, who are
familiar with this danger. If the legislature permitted the
indiscriminate use of "tank wagons" by all persons these
precautions to avoid the explosion of gasoline by such static
electricity might not be taken because of lack of knowledge
or negligence of the parties. The safety of the traveling
public would be jeopardized by the unrestricted use of such
"tank wagons."
AJM

Labor — Minors — Child Labor — Board of control and
state public school are not responsible to industrial commis
sion as to child labor permits.

Children placed in foster homes when employed in domes
tic service which does not involve use of mechanical power
do not require permits.

Children placed in foster homes may be employed by
foster parents in business within scope of sec. 103.05, sub-
sec. (4), par. (a). Stats., either in home or outside of home
without permit.

February 16, 1931.
John J. Hannan, President,

Board of Control.
I quote your letter of January 9,1931.

"Will you kindly advise us as to the status of a child
placed by the State Public School in a home under the au
thority of Section 48.22 (2).
"Question has been raised as to whether a child placed

under this section and under the controlling terms of sec
tion 48.35 (2), (3), (4) is subject to the provisions of sec
tion 103.05, subsection (4) (a). In the consideration of this
question, it must be in mind that question is not raised as to
the need of a permit in the case of a child so placed in a
home, who is employed outside the home by a third party.
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"Our query covers three situations;
(a) Employment in the home at domestic service.
(b) Employment at some occupation in some business

operated in connection with the home by the cus
todian of the child. _ .

(c) Employment outside the home in a business con
ducted'by the custodian of the child.

"Would the payment of wages in addition to care and
maintenance of the child modify the status of such a child?
"Kindly answer the same questions as are asked with re

spect to placements under section 48.22 in the cases of chil
dren placed under section 48.35."

Q. (a) With respect to the employment of children so
placed in the home at domestic service I think the question
is quite definitely settled by the definition of employment
and place of employment in subsecs. (1) and (2) of sec.
101.01, Stats., to which sec. 103.05, Stats., is referable. This
definition provides that the terms "place of employment,"
and "employment," shall not apply in such private domestic
service as does not involve the use of mechanical power.
There is a further limitation contained in subsec. (4), par.
(a), sec. 103.05, Stats., forbidding the employment of chil
dren, in cities where a vocational school is maintained, in
domestic service other than casual employment in such serv
ice. This language appears to be a modification of the defin
itions above referred to.

I am therefore of the opinion that employment of a child
placed in a home by the state public school in domestic
service within the limitations above indicated does not re-

. quire a permit under the provisions of sec. 103.05 (4) (a).

Q. (b) This department has held that the stemming of
tobacco in a home constitutes the operation of a tobacco
factory and that the child labor law with respect to employ
ment in factories would apply in such a case. Op. Atty. Gen.
for 1912, 532.

If the business operated in connection with the home is
such as to make the home a factory, workshop, store, hotel,
restaurant, bakery, mercantile establishment, etc., within
the provisions of sec. 103.05 (4) (a). Stats., it is clear, I
think, that a permit under the provisions of that section is
required. In this connection it may be pointed out that
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under the rule that general statutes will not be construed
to include the sovereign unless the sovereign is expressly
mentioned, there appears to be no duty in this respect im
posed upon the state board of control or the state public
school. There is, however, a duty imposed upon the person
who accepts the custody of such a child, and employs a
child in any occupation in the home within the scope of
this section.

Q.- (c) The above discussion applies, I think, with equal
force to employment outside of the home in a business con
ducted by the custodian of the child. The industrial com
mission has, as I understand it, construed this statute to ap
ply to the natural parents of children and to forbid the
employment of the natural children in any of the proscribed
businesses or occupations, even though conducted by the
parent in or out of the home. This construction is apparently
justified in view of the broad language used in the statute,
which not only forbids the employment of children in the
various occupations mentioned but says that children must
not be permitted to work in such places of business without
a permit.

If this statute is applicable to employment of children by
natural parents, it would certainly be applicable to the em
ployment of children by foster parents.
In view of the conclusions above reached, it would appar

ently make no difference as to whether or not the contract
for the placement of a child includes the payment of wages
in addition to care and maintenance.

The above discussion, I think, applies with equal force to

placements made by child welfare societies under the pro
visions of sec. 48.35, Stats., with the exception that in such
cases there is also an obligation in the matter upon the child
welfare agency, since such agency is not endowed with the
sovereignty of the state.
SB
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Bridges and Highivays — Public Officers — Unemploy
ment Relief Commission — Railroads — Under Bill No. 29,

S., emergency unemployment relief commission has juris
diction of grade crossing elimination program and such
other state trunk highway and bridge work as will afford
emergency employment; determination by commission that

it will is not conclusive; commission may require highway
commission personnel to co-operate; delays incident to many
formalities of public business are avoided; railroads cannot
be compelled to contribute but have agreed to co-operate
along lines of present practice.

February 16, 1931.

To THE Honorable, The Senate.

Resolution No. 12, S., requests an opinion on the juris
diction and power of the emergency commission for unem

ployment relief created by section 4, Bill No. 29, S.

This commission is given jurisdiction over the specified
program of grade crossing elimination and optional juris
diction over such other state trunk highway and bridge
work as shall in fact be such as to afford emergency relief
for unemployment. This means something more than that it
furnishes some employment; it must furnish emergency em
ployment, that is, it seems to me it must lend itself in a
substantial manner to being speeded up so as to provide
additional employment in the existing unemployment emer

gency. In deciding to exercise its jurisdiction over any pro
jects other than the specified grade crossing elimination pro
gram, the commission, with the approval of the governor,
must determine that it will thus furnish emergency employ
ment, but this determination does not conclude the fact,
any more than an appropriation by the emergency appro
priation board created by sec. 20.74, Stats., or an emergency
order by the railroad commission under sec. 196.70 is con
clusive that the required emergency exists. See State ex rel.
V. Zimmerman, 183 Wis. 132, and La Crosse v. Railroad
Comm., 172 Wis. 233.
In the exercise of its jurisdiction, the unemployment re

lief commission may require the highway commission to
perform its regular functions as to highway construction.
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such as engineering, inspection, purchasing, etc., and in
general to make available its existing organization of
tiained personnel to the speeding up and proper execution
of the emergency program. This co-operation is required,
not optional.

The unemployment relief commission is given broad pow
ers and wide discretion in the manner of purchases and con
tracts. The delays incident to the many formalities of pub
lic business are avoided by giving the commission a freedom
of action similar to that of a corporation board of directors.
The railroad cannot be compelled under this law to con

tribute to any grade separation project undertaken by the
commission. But neither can the commission proceed with
any such project until it has effected a contract with the
railroad company along the lines provided in this bill, which
are not difficult of determination, because they are those of
the practice, in computing and dividing the cost of grade
separation, in present use by the highway commission and
that are fairly well defined. At the solicitation of the gov
ernor the voluntary co-operation of the railroad companies
with the state in the program to afford unemployment re
lief in the present emergency has been assured, and the
railroads have agreed to "cut the red tape" if the state will,
to the end that a maximum of emergency emplojnment may
be afforded at an early date and while the unemployment
situation is acute.

I believe this answers all the queries of the resolution,
and I trust that it makes the legal effect of this phase of the'
bill clear. It will give me pleasure to render any further
service in the matter that you may desire.
JWR
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Bridges cind Highivays — Contracts — Courts — Injunc-
tions — Where injunction forbids consummation of contract
for bridge construction under sec. 87.02, Stats., letting of
contract for same bridge under eh. 83 and under diiferent
financial set up does not constitute violation of injunction.

February 17, 1931.

K. G. Kurtenacker, Secretary,

Highway Commission.

In your letter of February 11 you state that your com
mission made certain determinations and findings in con
nection with the construction of a bridge over Beaver Creek
in the village of Galesville, Trempealeau county, under the
provisions of sec. 87.02, Stats., and that funds for this pro
ject were provided by the county of Trempealeau. There
after a temporary injunction was obtained from the circuit
court of Trempealeau county, under which the members of
the state highway and the county highway committee of
Trempealeau county were ordered to "desist and refrain
from the letting of a contract or the construction of a bridge
across Beaver Creek at the village of Galesville, Trem
pealeau county, Wisconsin on State Trunk Highways Num
bers 53, 35, and 54, or in any way incurring any liability
for the expenditure of funds now attempted to be made
available for the construction of said bridge until further
order of the court."

There was a trial before Judge Crosby, who, under date
of January 10, filed his decision holding that a permanent
injunctional order, as prayed for in the plaintiff's com
plaint, and as indicated in the opinion of the court, be issued.
No notice of entry of judgment has been served upon the
attorney general.
You state further that the highway commission and the

county board have rescinded the action heretofore taken
which resulted in the injunctional proceedings. You further
state that subsequently thereto your commission and the
county board of Trempealeau county have set up a project
under the provisions of ch. 83, Stats., which includes as a
part thereof the construction of a bridge over Beaver Creek
in the village of Galesville in substantially the same location



Opinions op the Attorney General 71

and at the same level as that contemplated in the previous
proceedings which resulted in the injunctional order. You
state that the project now authorized will be financed in
part from free funds available to the commission under the
provisions of sec. 20.49, Stats., and that the contract will be
a joint contract between the state of Wisconsin, Trempeal-
eau county, and the contractor. You state further that the

district attorney of Trempealeau county has advised the
county highway committee that this procedure is in viola
tion of the injunction outstanding, and that if the mem
bers of the county highway committee sign the contract they
will be in contempt of court. You then request an opinion as
to whether the procedure which your commission and the
county board of Trempealeau county have taken is in viola
tion of the outstanding injunction.

The prayer of the complaint which resulted in the in
junction is as follows:

"Wherefore the Plaintiff Prays and Demands Judg
ment, that the order, findings and determination, together
with certificate of the state highway commission of the state
of Wisconsin made pursuant to its hearing held at Gales-
ville, Wisconsin on May 8, 1930 under the provisions of sec
tion 87.02 of the Wisconsin statutes of 1929, be declared
illegal and void and that the defendants and each of them
be enjoined and restrained from letting a contract, or in
any way proceed with the construction of a bridge or the
paying of any money therefrom by virtue of said hearing
and determination and for such other and further relief as
may be equitable with the costs of this action."

The language above quoted indicates that no relief was
asked other than the proceedings of the commission under
the provisions of sec. 87.02, Stats., be declared illegal and
void and that the various defendants be restrained from

proceeding with the construction of a bridge or paying in
any money in connection therewith based upon proceedings
under sec. 87.02, Stats.

The temporary injunction obviously relates to the con
struction of a bridge or the incurring of liability for the
expenditure of funds then attempted to be made available
for the construction of said bridge, which could refer to no
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other funds than those set up as the result of the procedure
taken under sec. 87.02, Stats.

Judge Crosby in his decision made but two findings of
fact, to wit:

"First, that Beaver Creek is not a navigable water such
as was intended, by the language used in sec. 87.02; second,
that this bridge does not come within the statute 87.02 pro
viding 'must necessarily be more than three hundred feet in
length, not including approaches.' "

Both of these findings relate solely to the applicability of
sec. 87.02, Stats., in the premises. Judge Crosby also made
his final conclusions relate directly to the prayer of the com
plaint, which, as above indicated, asked for no relief ex
cept as to the procedure taken under sec. 87.02, Stats.
From the above facts, the conclusion is reached that the

temporary injunction entered by Judge Cowie, and the per
manent injunction authorized by Judge Crosby, but which
has not as yet been served on opposing counsel, were in
tended to include and do include only proceedings under sec.
87.02, Stats., which proceedings have been, as I understand
it, entirely rescinded both by the highway commission and
the county board of Trempealeau county. The new proceed
ings which have been taken under the provisions of ch. 83,
Stats., which are wholly unrelated to the questions of law de
cided by Judge Crosby, are not, in my opinion, to the slight
est degree in violation of any outstanding injunctional order,
and neither the highway commission nor the county high
way committee will be acting in violation of any outstand
ing injunctional order if they proceed to execute and sign
the contracts covering the construction in question.
SB
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Charitable and Penal Institutions — House of Correction
— Prisons — Prison Labor — Milwaukee house of correc
tion is not state institution in contemplation of sec. 56.21,
Stats., permitting compensation for injuries received in
state institution by order of industrial commission.

February 18, 1931.
Board of Control.

In your communication of February 7 you inquire
whether the Milwaukee house of correction is a state insti
tution in contemplation of sec. 56.21, Stats. This section
provides:

"If an inmate of a state institution shall in the perform
ance of his work in connection with the maintenance of
such institution, or of any industry maintained therein, be
injured in such a way as to permanently incapacitate such
inmate or materially reduce his earning power, he may, upon
his discharge from such institutioon, be allowed and paid
such compensation therefor as he shall be found entitled to
by the industrial commission."

The Milwaukee house of correction is a county institution
such as the county board of any county may establish which
has a population of 250,000 or more inhabitants. The county
may make contracts with the various county boards of the
state from other counties and villages and cities. See sec.
56.18. United States prisoners may also be kept in such
prison. See sec. 56.20. It is managed and operated by the
county and is not a state institution in any sense. Your
question is therefore answered in the negative.
JEM
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Mortgages, Deeds, etc. — Chattel Mortgages — Wisconsin
statutes are ambiguous as to authentication of chattel mort
gages for filing; wiser course is to comply with maximum
requirements if possible; register of deeds should accept for
filing documents that comply with minimum requirements.

February 18, 1931.

Otto F. Christenson,

District Attorney,
Lancaster, Wisconsin.

In your letter of January 29 you inclose a copy of an opin
ion you have given the register of deeds of your county to
the effect that under the provisions of sec. 241.10, Stats., the
original chattel mortgage must be filed and that the authen
ticated copy therein referred to can be authenticated only
by the register of deeds, after which it may be substituted
for the original, and the original returned to the mortgagee.
You ask the advice of the attorney general as to the correct
ness of this opinion.
The sections of the statutes having a bearing upon this

question are:

241.08 "No mortgage or personal property shall be valid
*  * * unless the mortgage or a copy thereof be filed as
provided in section 241.10, * *"

241.10 (1) "Every mortgage of personal property shall
be filed with the register of deeds of the county in which
such personal property is situated.

" (2) Every register of deeds shall receive and file
any mortgage of personal property or authenticated copy
thereof, which mortgage is signed by the mortgagor in the
presence of two witnesses, or the execution of which is ac
knowledged * * ,

" (3) Mortgages so filed shall be as valid and bind
ing upon all persons as !£ * =>= « but a single mortgage
of personal property situated in different counties is only
valid in respect to the things as to which it is filed, and the
copies of the original mortgage may be authenticated by the
register of deeds in whose office it is filed and such copies
may be filed in any other counties with the same effect as to
the property therein that the original could have been."

241.11 "Every such mortgage shall cease to be valid
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*  * after the expiration of two years from the filing of
the same or a copy thereof. * *"

241.15 (2) "Such affidavit shall be filed in the office of
the register of deeds of the county where the mortgage un
der which such sale is had was filed, * * *"

241.17 "Whenever a chattel mortgage shall be paid * *
*  the mortgagee * * =5= shall, on demand, give the
mortgagor a certificate to that effect; * * * and the
mortgagor shall * * * cause the same to be filed in
the register of deed's office, where the mortgage * * *
were filed, and remove said mortgage, and, in the proper
case, the copies thereof from such office or offices."

59.51 (10a) "To file, * all chattel mortgages,
conditional sale contracts * or authenticated cop
ies thereof, as provided by law. All such instruments shall
be presented to the register of deeds in duplicate and such
register of deeds shall file one of such duplicates and send
the other to the clerk of the city, village or town where the
mortgagor resides * *"

60.45 (1) Duties of town clerk. "To file when presented,
duplicates of all chattel mortgages * *"

61.25 (7) Duties of village clerks. "To file when pre
sented duplicates of all chattel mortgages. * * *"

Prior to the enactment of ch. 525, Laws 1929, the statute
provided that either the mortgage or a copy thereof might
be filed. In changing the filing office from that of the local
clerk to the offices of the register of deeds and local clerk,
the original filing to be with the register of deeds, the legis
lature injected into the picture in some of the sections the
word "authenticated" and, this being in the sections requir
ing the filing, it is probably necessary to presume that
where copy without modification is used in other sections it
refers to such copy as is authorized to be filed in the filing
section. Perhaps some significance may be attached to the
failure of the legislature in the same chapter, namely, 525,
Laws 1929, to change the law with reference to copies of
conditional sales contracts, leaving the language to read,

sec. 122.06;

"The conditional sale contract or copy shall be filed in
duplicate in the ofiice of the register of deeds,"

whereas, sec. 59.51 (10a) created by the same ch. 525,
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Laws 1929, uses the same language with reference to con
ditional sales contracts as it does to chattel mortgages and
refers only to "authenticated" copies thereof.
The only case in which the Wisconsin supreme court

seems to have defined "authentication" is Ordway v. Conroe,
4 Wis. 45, 50, in which the court says:

authentication of any document is that
which is certified concerning it by the proper certifying
officer or officers.'" *"

It is to be observed, however, that this decision was as to

the authentication of documents in the possession of an
officer.

Another definition of authentication, quite commonly ac
cepted, is that the authentication of a written instrument is
such official attestation as will render it legally admissible
in evidence.

The above meanings of the word "authentication" are
supported by court decisions as follows: New Era Milling

Co. V. Thompson, 230 Pac. 486, 487, 107 Okla. 114; May-
field V. Prosser, 32 N. E. 1129,133 Ind. 699; Damon v. Ham
monds, 84 S. W. 796, 73 Ark. 608; In re Fowler, 4 Fed. 303,
810; Downing v. Brown, 3 Colo. 571, 590; May field v. Sears,
32 N.E. 816, 133 Ind. 86.
Where a word used in a legislative enactment has been

construed and defined by the courts and received a well-
established meaning, it will be presumed that the legislature
knew of such meaning, and used the word deliberately in
tending to give it the established significance. Jorgenson v.

C. & N. R. Co., 153 Wis. 108; Bloomer v. Bloomer, 128 Wis.
297.

The general definition of "authenticated," however, is
given in 6 C. J. 863:

"* * * To give authority to by the proof, attestation,
or formalities required by law, or sufficient to entitle to
credit; to give verity and thereby impart to an instrument
its validity or operative effect; * * * In the past tense
attested; executed."

In Hartley v. Ferrell, 9 Fla. 374, 378, a Florida statute

prescribed the method of execution of a deed, and required
that it be signed, sealed, authenticated, and delivered, in



Opinions of the Attorney General 77

order to be valid. The court there held that "authenticated"
simply meant "executed," the validity of the execution in
that case turning on whether the wife's acknowledgment
was taken separately.

The one case I have found which seems to be pretty
squarely in point is that of Rosenhaum v. Foss, (S.D.) 56
N.W. 114. In this case the statutes upon filing with the reg
ister of deeds and the specific provision with reference to
authentication by the register of deeds for filing in another
county in which part of the property should be, were prac
tically identical with the present Wisconsin statutes. The
mortgagee delivered the mortgage to the register of deeds
but the original was not placed on file but retained in the
possession of the register of deeds only long enough for
him to endorse it and prepare authenticated copy therefrom
and was then returned to the mortgagee and the authen
ticated copies kept on file. The court held that the statutes
required the original to be filed and that copies could be
filed only when authenticated by the register of deeds in
whose office the original is on file. The court seemed to lay
specific stress upon the specific provisions of the statute for
authentication by the register of deeds of a copy to be filed in
another county where part of the property should be.
The court does not recite any statutory requirement such

as the Wisconsin provision for filing in duplicate.
It is obvious that if the context indicated that the legis

lature meant authentication in some other sense than certi
fication by an official, for instance, if the legislature required
authentication of a document not in the possession or even
to come into the possession of an official, the word might
be construed to mean authentication by affidavit, for in
stance, of the person in whose custody the instrument should
be. The uncertainty in the chattel mortgage filing statute
is that the authentication is required of a document in the
possession of a private individual which is to be filed and
the authentication is to be at the time of filing and inasmuch
as the statutes require more than one filing, it is left in
confusion whether: 1. The original must be filed or all cop
ies filed must be authenticated copies; 2. Whether the orig
inal duplicate filing must be of duplicate originals; 3.
Whether the authentication may be by the individual in
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whose possession the original document is just prior to filing
or by the official in whose custody it is just after filing.
In view of the ambiguity of the statutes, the decision in

Rosenhaum v. Foss, supra, the preponderance of cases hold
ing authentication to be an official act, and the disastrous
consequences which might follow failure to comply with the
filing statutes, I am of the opinion that unless and until the
supreme court shall give the statute a definite interpretation
or the legislature shall clarify it by a further enactment, the
wiser course is to comply, if possible, with the maximum re
quirements to which the language of the statutes lends it
self.. So, wherever possible duplicate originals should be
filed, and, failing this, the original and a copy authenticated
by the register of deeds.
I am, however, of the opinion that, in view of the am

biguity of the statutes, the register of deeds should accept
for filing and file documents presented for filing which meet
the minimum requirements to which the language of the
statutes lends itself.

FMW

Appropriations and Expenditures — Refunds — Bridges
and Highways — Public Officers — State treasurer advised
not to refund fuel tax under sec. 78.09, Stats., where con
tract with highway commission waived right to refund.

February 18, 1931.

Solomon Levitan,

State Treasurer.

You submit the following statement of facts and request
an opinion thereon:
Under sec. 78.09, Stats., provision is made for refund to

purchasers of gasoline used for other purposes than in motor
vehicles operated upon the public highway. This section
sets forth the uses for which there shall be a refund, and
the times at which application for refund shall be made.
The highway commission in 1930, after a conference with

the highway contractors, inserted in their proposals for
highway construction, the following clause:
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"The aforesaid bidder, if, and in consideration of being
awarded the contract, agrees that motor vehicle fuel tax
paid on motor vehicle fuel used in the performance of the
work provided for herein shall not be subject to refund
from the state treasurer and that submission of a proposal
shall be considered conclusive evidence that the bidder
waives all right to such refund."

Before any contract was let by the highway commission
the attention of the contractor was called to this provision
in the proposal.
The questions upon which you wish to be advised are as

follows:

"1. Did the highway commission have the legal right to
insert this clause in the proposal and make it a part of the
contract? If so, has the state treasurer a right to refuse a
refund on the gasoline used in the construction of this road
under contract?
"2. Is the contractor, who took a subcontract from an

other contractor who took his contract direct from the high
way commission with this clause in the contract, held to the
terms of the original contract? That is, should the subcon
tractor be refused a refund for gasoline used on that part
of the work covered by the original contract?
"3. Should a refund be allowed upon gasoline used in

quarries and gravel pits producing the materials used in the
construction of that particular job?"

This office does not give an opinion upon the legality of
the contract here in question because it is apparent upon
the face of the situation that it would be unwise for the

state treasurer to make a refund in contravention of such

contract until this matter has been judicially determined.
You are, therefore, advised not to make a refund of the
gasoline fuel tax in cases where contracts with the highway
commission waived such right to a refund.
HHN

iei

:
A.;:,
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Mothers' Pensions — Pension of mother or stepmother
of children receiving aid may continue after she remarries
if her husband is incapacitated for gainful work by mental
or physical disability.

February 18, 1931.

Giles V. Megan,
District Attorney,

Oconto, Wisconsin.

In your letter of February 10 you state that a widow has
been drawing a pension for her three dependent children all

under fourteen years of age, that now she has married
again, and you inquire whether the pension must be discon
tinued by the county judge.
You state that in this case the widow married a man who

is unable to take care of the children.

In subsec. (5), par. (d), sec. 48.33, Stats., it is provided:

"The mother or stepmother must be without a husband;
or the wife of a husband who is incapacited for gainful
work by mental or physical disability, likely to continue for
at least one year in the opinion of a competent physician; or
the wife of a husband who has been sentenced to a penal in
stitution for a period of at least one year; or the wife of a
husband who has continuously deserted her for one or more
years, if the husband has been legally charged with aband
onment for a period of one year; or such mother must be
divorced from her husband and unable through use of the
provisions of law to compel her former husband to support
the child for whom aid is sought."

If the husband of this woman who is the mother or step
mother of the children is incapacitated for gainful work by
mental or physical disability, then the judge may continue
the pension. Otherwise the pension must be discontinued so
long as the children are in the custody of the mother or the
stepmother.

JEM
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Counties — County Board Meetings — Sec. 59.04, Stats.,
limits county board to one regular meeting in each year.
Resolution of county board that such board shall meet in
regular session on third Tuesday in April as well as on first
Tuesday after second Monday in November in each year is
void.

February 21, 1931.

Charlton H. James,
District Attorney,

Dodgeville, Wisconsin.

You submit the following statement of facts and request
an opinion thereon:

"On the 16th day of April, 1929, the board of supervisors
of Iowa county, Wisconsin, passed a resolution 'That here
after the board of supervisors of Iowa county, Wisconsin,
shall meet in regular session at the courthouse in Dodgeville,
Iowa county, Wisconsin, on the third Tuesday in April and
on the first Tuesday after the second Monday in November
of each year, *
"Some doubts have arisen in the minds of several of the

members of the county board as to the validity of this reso
lution and I am asked to request an opinion from your de
partment as to whether or not you consider such a resolu
tion valid so that the meetings of the county board shall
hereafter be held regularly as set forth in the resolution."

Subsecs. (1) and (2), sec. 59.04, Wis. Stats., provide;

"Every county board shall meet on the Tuesday next suc
ceeding the second Monday of November in each year at the
county seat for the purpose of transacting business as a
board of supervisors. Such meeting may be adjourned by
the county clerk, upon the written request of a majority of
the members of such board, to such a day as is designated
in such request, but not less than one week nor more than
three weeks from the said Tuesday next succeeding the sec
ond Monday of November. Upon such adjournment being
made, such clerk shall give each member of the board writ
ten notice of the time to which the annual meeting has been
adjourned.
"A special meeting of any county board shall be held only

upon a written request of a majority of the members there
of addressed and delivered to the county clerk, and specify
ing the time and place of such meeting. The time shall not
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be less than one week from the delivery of such request to
the clerk. Upon receiving such request the county clerk shall
forthwith mail to each member of the board notice of the
time and place of such meeting. Any special meeting may
be adjourned from time to time by a vote of a majority of
all the members of the board."

The legal character of a county is set forth and prior de
cisions in Wisconsin bearing upon this subject are collected
in Frederick v. Douglas County (1897), 96 Wis. 411, 416-
417, 71 N.W. 798, where 1 Dillon, Mun. Corp. (3d ed.)
sections 23 and 25, is quoted in support of the following;

"* * * 'Counties are, at most, but local organizations,
which, for the purposes of civil administration, are invested
with a few functions characteristic of a corporate existence.
They are local subdivisions of the state, created by the sov
ereign power of the state, of its own sovereign will, without
the particular solicitation, consent, or concurrent action of
the people who inhabit them. . . . They are purely auxil
iaries of the state; and to the general statutes of the state
they owe their creation, and the statutes confer upon them
all the powers they possess, prescribe all the duties they
owe, and impose all liabilities to which they are subject.
Considered with respect to the limited number of their cor
porate powers, the bodies above named rank low down in
the scale or grade of corporate exstence, and hence have
been frequently termed "quasi corporations." ' "

In Reichert v. Milwaukee Cowity (1914), 159 Wis. 25,
33-34,150 N.W. 401, the language above quoted in the Fred
erick case, supra, is modified with reference to liability of
a county to pay interest as damages.
And in McDougall v. Racine County (1914), 156 Wis. 663,

665-666, 146 N.W. 794, it is said;
*  * In governmental matters the county is simply

the arm of the state; the state may direct its action as it
deems best and the county cannot complain or refuse to obey.
The arm is not to be heard to challenge the wisdom of the
commands of the brain."

Sec. 59.04, Wis. Stats., provides:

"(1) Every county board shall meet on Tuesday next
succeeding the second Monday in November in each year."

In this section the legislature fixed the time for the regular
meeting of county boards, and it then provided for special
meetings of the county board to transact such business as
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might arise from time to time, and when the legislature
provided that county boards shall meet in November of each
year it negatived the idea that they might also meet in April,
for it is a well recognized maxim of statutory construction
that "expressio unius est exclusio ulterius," that is to say,
the expression of one is the exclusion of others. Conroe v.
Bull, (1858) 7 Wis. 408, 411; Chain Belt Co. v. Milwaukee,
(1912) 151 Wis. 188, 193, 138 N.W. 621; 42 L.R.A. (N.S.)
899; State ex ret. Owen v. Reisen, (1916) 164 Wis. 123, 126,
159; N.W. 747; State ex rel. Owen v. Mclntosh, (1917) 165
Wis. 596, 598, 162 N.W. 670.
That it was the intention of the legislature that county

boards hold but one regular meeting in each year is further
indicated by other sections of eh. 59. Thus, sec. 59.15 (1),
Stats., provides in part:

"The county board at its annual meeting shall fix the an
nual salary for each county officer, * * *" and

«4:

"(e) The county board, at its annual meeting, shall fix
the salary of compensation for any office or position * *

Sec. 59.13, Stats., relates to official oaths and bonds. Sub-
sec. (2) thereof provides in part:

"Each such official bond shall be in the sum fixed by law;
or if not so fixed, in sum fixed by resolution of the county
board, within the. limitations prescribed by law, if any, at
the annual meeting in November * *

Sec. 59.81, Stats., relates to county orders. Subsec. (4)
thereof provides in part:

"The county board at their annual session, or oftener if
they deem necessary, shall carefully examine the caunty
orders. * *

I construing a statute one should consider other .statutes
in pari materia, in an effort to harmonize the general stat
utory scheme in the subject matter involved, to the end that
the legislative intent may be carried out so far as possible
without doing violence to the plain and unequivocal language
of the particular statute under discussion. Foster v. Sawyer
County, (1928) 197 Wis. 218, 223, 221 N.W. 768; Pfingsten
V. Pfingsten, (1917) 164 Wis. 308, 313, 159 N.W. 921; Har-
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Hs V. Halvorson, (1927) 192 Wis. 71, 76, 77, 80, 211 N.W.
295, .

In view of the foregoing, it is the opinion of this depart
ment that sec. 59.04, Stats., limits a county board to one
regular meeting each year. Hence, the resolution of the
county board of Iowa county, Wisconsin, that such board
shall meet in regular session on the third Tuesday in April
as well as the first Tuesday after the second Monday in
November of each year is void as being in conflict with the
express provisions of the statute on this subject. The legis
lature having spoken, the county "cannot complain or re
fuse to obey." McDougall v. Racine County, supi'a,
HEN

Public Officers — Office Building Commission — State
office building commission as created by ch. 486, Laws 1929,
to construct adequate and substantial fireproof state office
building, to furnish proper accomodation for various de
partments of state, goes out of existence upon completion of
work and after it has made final report to governor and
legislature.

February 21, 1931.

Office Building Commission.

I have been informed by your clerk and reporter, Mr.
Arthur F. Stofen, that your commission has at a recent
meeting adopted the following, unanimously:

"That the attorney general be asked for an opinion as to
how long this commission functions."

Your commission was created by ch. 486, Laws 1929. It
has for its purpose the construction of an adequate and sub
stantial, fireproof state office building, to furnish proper
accommodation for various departments of the state gov
ernment. Sec. 5 of said ch. 486 reads:

"The commission shall elect from its members a chair
man, vice chairman and secretary and may make such rules
and regulations to govern its action as it may deem advis
able. It shall keep a record of all its proceedings and shall
furnish a report upon the progress of its work from time to
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time as called upon by the governor. Upon the completion
of its work it shall make a final report to the governor and
to the legislature and shall go out of existence."

Your question is definitely answered by the statute in the
last sentence of the above-quoted section. The commis
sion is required to complete its work and after making a
final report to the governor and the legislature, it shall go
out of existence. The commission will be in existence until
it has completed its work and made the final report as in
dicated.

JEM

Bonds — Public Officers — County Board Chairman —
County Supervisor — Ineligible person elected chairman of
county board is de facto chairman; his acts while in office
are valid as to public and third parties and cannot be in
quired into collaterally.
De facto chairman of county board may sign highway im

provement bonds issued by county under sec. 67.13, Stats.
Resignation as county supervisor does not affect status as

chairman of county board.
Upon resignation of chairman of county board, board has

authority to elect successor for unexpired term.
Under circumstances disclosed, person now filling office

of chairman of county board should not assume to act as
chairman after delivering his resignation as chairman to
county clerk; vice chairman may perform duties of office of
chairman until county board elects successor to chairman.

February 21, 1931.
R. W. Peterson,

District Attorney,
Berlin, Wisconsin.

From your letter of February 9, supplemented by sub
sequent telephone communications, the following facts ap
pear: X was elected county supervisor from the city of
Princeton, Green Lake county, at the spring election of
April 2, 1929, for a term of two years, and qualified as
supervisor on April 4, 1929. Thereafter he was elected
justice of the peace in the city of Princeton, at the spring
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election of April 1, 1930, and qualified as justice on April
23, 1930. Thereafter at a special session of the county
board held on May 8, 1930, he was elected chairman of the
county board. He continued for some time to act in the
capacity of justice of the peace and also in the capacity of
supervisor and chairman of the county board. However,
on August, 1930, X resigned as justice of the peace. A quo
warranto proceeding is now pending to determine X's
right to the office of supervisor and to the office of chairman
of the county board. In the meantime X has resigned as
supervisor, but has been appointed to fill the vacancy in
the office of supervisor created by his resignation. X has not
submitted his resignation as chairman of the county board,
but he intends presently to do so.
The county of Green Lake has authorized the issuance of

highway improvement bonds under the provisions of sec.
67.13, Stats., and the proceedings by the county board direct
that these bonds shall be dated April 1, 1931. The county
board is not now in session, but will hold a special session
in May, 1931.
You ask whether the county board is to elect a new chair

man or whether the vice chairman of the county board may
sign highway improvement bonds issued by the county un
der the provisions of sec. 67.13, Stats.

Subsec. (2), sec. 67.13, Stats., provides, in part:
*  * The bonds shall be signed by the chairman of

the county board and the county clerk in their official capac
ities and be sealed with the county seal.* *

Under the above quoted provision this office has ruled
that the bonds should be signed by the county chairman who
is in office on the day of their date, though they are not
sold until after his term has expired. X Op. Atty. Gen. 663.

Sec. 59.05, Stats., provides for the election of a chairman
of the county board and also for the election of a vice chair
man. Subsecs. (1) and (2) thereof provide, in part:

"(1) The county board, at the first meeting after each
regular election at which members thereof are elected for
full terms, shall elect one of their number chairman. A
person so elected shall perform all duties required of the
chairman until the county board elects his successor. *
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"(2) The board at the time of the election of chairman
shall also elect one of their number vice chairman for the
same term, who, in case of the absence, disability or death
of the chairman shall perform the duties of his office."

1. The answer to the question which you submit in
volves consideration of whether a vacancy exists in the of
fice of chairman of the county board of Green Lake county.
Whether such vacancy exists depends in part upon whether
the office of county supervisor and the office of justice of the
peace are imcompatible. It is well settled that the accept
ance by an incumbent of one office of another incompatible
one vacates the first, except in a case where the official can
not, by his own act, vacate such first office. State ex rel.

Stark V. Hines, 194 Wis. 34, 36; Woneivoc v. Industrial
Comm., 178 Wis. 656, 659-660.
As these questions of whether the office of county super

visor and justice of the peace are incompatible and whether

X, by accepting the office of justice of the peace vacated
the office of county supervisor, together with the question

of X's right to the office of chairman of the county board,
are awaiting judicial determination in the quo warranto
action now pending, it would seem improper for this office
to rule thereon.

It may, however, with propriety be assumed, for the pur
poses of this opinion, that the offices of county supervisor
and justice of the peace are incompatible, and that X by ac
cepting the office of justice of the peace vacated the office

of county supervisor. Based upon these assumptions, X
vacated the office of county supervisor on the date when he

accepted the office of justice of the peace, which was on
April 23, 1930. By vacating the office of county supervisor,
X ceased to be a member of the county board. Upon ceas
ing to be a member of the county board, X became ineligible

for election as chairman of the board, for the reason that
the above quoted provisions of subsec. (1), sec. 59.05, Stats.,
require that the board shall elect "one of their number"
chairman.

Nevertheless at the special election of the county board on
May 8, 1930, the board did elect X chairman although, un
der the assumptions herein made, X was not eligible for
election as chairman.
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Refraining from any discussion of the question of X's

right to the office of chairman, the question of whether, by

virtue of the election of May 8, 1930, X became and is now
de facto chairman may properly be considered.

The following rule is stated in 8 Amer. & Eng. Encyc. of
Law, 788-789, with numerous citations:

"A person who comes into office in a regular manner and
executes the duties thereof is an officer de facto until his
disability is judicially declared by a competent tribunal,
though he may be in fact ineligible to the office he assumes
to hold, as, for instance, where he * * * holds an
office incompatible with that which he assumes to exercise."

That rule seems clearly to fit the instant situation.

Although the supreme court of this state does not appear
to have directly passed upon the question of whether an in
eligible person may be a de facto officer, it has said that a
person may be a de facto officer and have no real title at all

to the place he assumes to have the right to. Ekern v. Mc-
Govern, 154 Wis. 157, 220-221.

It is therefore the opinion of this office that X is at least
de facto chairman of the county board, and may discharge
the duties of chairman until his disability, if any, is judic
ially declared.

It may be well to add that the acts of officers de facto,
while in office, are valid as to the public and third person
and cannot be successfully attacked in collateral proceedings
but will be held valid and binding until the officer is ousted
by the judgment of a court in a direct proceeding to try his
title to the office. 46 C. J. 1060-1061; In re Burke, 76 Wis.
357, 363; Cole v. The President and Trustees of the Village
of Black River Falls, 57 Wis. 110, 113-114.

2. The effect of X's resignation as county supervisor
upon his status as chairman of the county board remains to
be considered.

This office has ruled that, where the chairman of the
county board removes from a ward from which he was

elected supervisor, the office of supervisor is vacated, but
the office of chairman of the county board is not vacated
and he continues to hold the latter office, although he is no
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longer a member of the county board and has no vote there
in, V Op. Atty. Gen. 607, and that, where the chairman of
the county board fails of re-election as supervisor, he never
theless continues as chairman of the county board, without
vote, for the balance of the term. XI Op. Atty. Gen. 205. The
reasoning of these rulings is that, while the statute (sec.
59.05) provides for the election of a chairman from among
the supervisors constituting the county board, it does not
require that he must, as a condition of being chairman, con
tinue to be a supervisor, and that the statute provides that
the chairman continue until the county board elects his
successor.

Based upon these rulings, it follows that X's resignation
as county supervisor does not of itself affect his status as
chairman of the county board, except as to voting.

3. As you state that X intends presently to resign as
chairman of the county board, the effect of such resigna
tion will be considered.

This office has ruled that, upon the resignation of the
chairman of the county board, the board does not elect a
new chairman, but the duties of the chairman are dis
charged by the vice chairman for the balance of the term.
VIII Op. Atty. Gen. 134. That ruling was based upon the
premise that the then existing provisions of ch. 17, Stats.,
relating to the creation and filling of vacancies, did not pro
vide for the filling of a vacancy in the office of chairman of
the county board. However, since the date of that ruling,
subsec. (1), sec. 17.22 has been added to the statutes. It
provides, in part:

"Vacancies in any appointive county office shall be filled
by appointment for the residue of the unexpired term by the
appointing power and in the manner prescribed by law for
making regular full term appointments thereto; but the
term of any person appointed by the county board to fill
a vacancy in the office of highway commissioner shall ter
minate the first Monday of January of the second year next
succeeding the appointment. * *

It is the opinion of this office that this provision author
izes the county board to fill a vacancy in the office of chair
man of the county board for the residue of the unexpired
term.
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X's resignation as chairman of the county board should
be in writing, and should be addressed and delivered to
the county board by leaving a copy with the county clerk.
Subsec. (13), sec. 17.01, Stats.

Although it raises an interesting question, it is not

deemed necessary herein to rule upon whether X's resigna
tion as chairman of the county board takes effect upon deliv
ery to the county clerk, or whether such resignation takes
effect when the county board elects a successor. (In this
connection see subsec. (1), sec. 59.05 and subsec. (13), sec.

17.01, Stats.; State ex rel. Stark v. Hines, 194 Wis. 34, 36;
Wone^voc v. Industrial Comm., 178 Wis. 656, 659-660.)
Under the circumstances herein disclosed, you are advised

that, after delivery of his resignation as chairman of the
county board to the county clerk, X should not assume to
act as chairman; and from that time until the county board

elects a successor to the chairman the vice chairman may
perform the duties of the office of chairman, under author
ity of that provision of subsec. (2), sec. 59.05, Stats.,
above quoted, to the effect that the vice chairman shall per
form the duties of the office of chairman in case of the ab

sence or disability of the latter.

FCS
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Courts — Contempt — Criminal Law — Kidnapping —
Mother is not guilty of kidnapping her own children under

sec. 340.55, Stats., if she secretly takes them away from
custody of her husband's sister, to whom they were given by
husband, who has custody of children after divorce.

Neither has she committed any criminal offense, but may
be guilty of contempt of court and possibly contempt under
sec. 256.03.

Husband may secure possession of his children through
civil action or proceeding.

February 21, 1931.

Albert L. Quilling,

District Attorney,
Menomonie, Wisconsin.

In your communication of January 29 you submit the
following facts as a basis for an official opinion:

"Several years ago a husband and wife were divorced in
another state. By the divorce decree the husband was given
the custody and control of the children, all of whom are
under eighteen years of age. Tke father leaves the children
in Wisconsin with his sister as his work takes him outside
of the state. After a couple of years the mother with her
second husband comes to Wisconsin and takes the children
from the school house with no one's consent and immediately
leaves the state in an automobile taking the children along."

Under the facts stated the mother of these children had

no lawful authority to take these children in view of the
fact that the custody of them was given to the divorced
husband. We are confronted, however, with the question:
Did she take the children for any immoral or unlawful pur
pose? There is nothing in your statement of facts which
would indicate that she took her children for any immoral
purpose. She did not take them for any unlawful purpose,
unless it can be said that the taking of these children from
the custody of her husband is an unlawful purpose with
in contemplation of this statute. It seems apparent that she
took the children unlawfully or without lawful authority,
but I do not believe it can be said that the taking of them
was for an unlawful purpose.
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She was the mother of these children. So far as appears
from the statement given she probably took these children
because she wanted their company and was willing to take
care of them or do all the necessary things for them which
a mother would do. That is not an unlawful purpose.
I am of the opinion that under the facts stated this mother

did not violate the provisions of sec. 340.55, Stats. Neither
have I been able to find any other statute which she has
violated or any offense which she has committed. If she
has violated any order of the court she will be in contempt
of court and this contempt may be a criminal contempt un
der sec. 256.03, depending upon the order she has violated.
The father of these children may, however, by a civil

action or proper proceeding in the proper court, secure pos
session of his children.

JEM

Public Oncers — Real Estate — Real Estate Brokers'
Board — Wisconsin real estate brokers' board does not
have authority to regulate business of licensed real estate
brokers or to require periodic reports relative to business
engaged in by brokers.

February 21, 1931.
Real Estate Brokers' Board.

In your communication to the attorney general you pre
sent the following question with respect to which you desire
an opinion:

"Under ch. 136 and sections thereunto appertaining, does
this department have the authority to require of mortgage
dealers or brokers such form of regulation as to this de
partment would appear reasonably necessary to determine
the nature and status of the mortgages which they as a
broker have sold. To be more specific would this depart
ment have the authority to require monthly reports on the
sales of mortgages to require a financial report or an audit
and failure on the part of the broker to comply with such
requests of his department, would it be grounds for the re
vocation of the license of such broker?
"Section 146.01, subsec. (2), par. (c), apparently brings

the mortgage dealer within the scope of this department,
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but the question now is: To what extent can this board or
department lay down rules and regulations whereby any
adequate check or regulation can be handled in regard to
the mortgage business?"

Par. (c), subsec. (2), sec. 136.01, Stats., apparently
brings a mortgage dealer within the classification of a real
estate broker, in the following language:

" 'Real estate broker' means any person, firm, or corpor
ation x' * * who, for another, and for commission
money or other thing of value:

!it :i:

" (c) Negotiates, or offers or attempts to negotiate a loan,
secured, or to be secured, by mortgage or other transfer of
or incumbrance on real estate."

The Wisconsin real estate brokers' board has only such
powers as are delegated to it. Such powers will have to be
found in ch. 136, Stats., which chapter deals with the pow
ers and authority of the real estate brokers' board.

Should ch. 136, Stats., grant the Wisconsin real estate
brokers' board authority to require mortgage dealers or
brokers to comply monthly or weekly with certain regu
latory requirements of the Wisconsin real estate brokers'
board, it would grant this same authority to the board with
respect to the other persons, firms and corporations men
tioned in subsec. (2), sec. 136.01, Stats. According to the
terms of that section, they are all known as real estate
brokers. A careful search of ch. 136 reveals that there is
delegated to the Wisconsin real estate brokers' board the
power to license real estate brokers; and, to effectively
license brokers, the board is authorized to prescribe a form
of application and is authorized to require such informa
tion as may be necessary to determine the trustworthiness
of the applicant and to determine his competency to trans
act the business of a real estate broker. In order that a
broker who is not trustworthy and competent may not con
tinue as a licensed broker, the board is authorized to make
certain investigations on its own motion and conduct hear
ings, and is authorized subsequently to revoke a license —
all in accordance with the procedure definitely outlined by
statute. I find no specific statute in ch. 136 which authorizes
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the Wisconsin real estate brokers' board to regulate the
business of licensed real estate brokers; and I am unable to
read such authority into these statutes of that chapter.
You are therefore advised that, in my opinion, without

additional legslation the 1929 statutes do not authorize the
Wisconsin real estate brokers' board to prescribe regula
tions of the sort to which you have briefly referred in your
request.

FWK

Public Lands — Post-office Sites — Public Officers —
Governor — On transfer to United States of site for federal
building, governor may not give certificate of consent to
acquisition until plat of property transferred is presented
with application.

February 24, 1931.

Honorable Philip F. La Follette,

Governor of Wisconsin.

Attention Samuel Becker, Executive Counsel.

You have submitted what purports to be a plat of certain
lands acquired by the United States as a site for a post-
office at South Milwaukee, Wisconsin, together with a let
ter of application from Ferry K. Heath, assistant secretary
of the treasury, and copies of four deeds transferring the
property to the United States of America, duly recorded in
the office of the register of deeds for Milwaukee county.
You ask to be advised whether these documents comply

with the statutes so as to authorize the issuance of the cer
tificate of consent provided for by sec. 1.04, Stats.
The conditions upon which the consent of the state is

given to the acquisition of this land for the United States,
are found in sec. 1.03 (1), Stats., as follows:

"That an application setting forth an exact description
of the place or tract so acquired shall be made by an au
thorized officer of the United States to the governor, ac
companied by a plat thereof, and by proof that all convey
ances and a copy of the record of all judicial proceedings
necessary to the acquisition of an unincumbered title by the
United States have been recorded in the office of the regis-
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ter of deeds of each county in which such place or tract may
be situated in whole or in part."

I have given careful consideration to the documents pre
sented and am unable to find a plat of the property trans
ferred to the United States. A document which purports to
be a plat was submitted. The name given to the tract of
land does not appear on the face thereof, nor is its location
indicated by quarter section, township and range. The con
dition in the statute, therefore, that a plat of the property
transferred to the United States accompany the applica
tion is not complied with.
In view of this fact, all documents are returned to you im

mediately so that there may be no unnecessary delay. The
abstract will be examined when the documents are returned

to this office, to determine whether the grantors had an

unincumbered title to the land in question.
FWK

Bonds — Highway Improvement Bonds — Under circum
stances disclosed, petition under sec. 67.14, subsec. (3),
Stats., for referendum election on issuing of highway im
provement bonds by county under sec. 67.18, Stats., was
not filed within required thirty days after county board
voted to issue bonds.

February 25, 1931.

William M. Gleiss,
District Atto^'ney,

Sparta, Wisconsin.
With your letter of February 16 you enclosed copies of

resolutions adopted by the county board of Monroe county
in the course of authorizing an issue of $140,000 of high
way improvement bonds under the provisions of sec. 67.13,

Stats.

Resolution No. 61, adopted by the board on November 18,
1930, is an outline of a contemplated highway program en
tailing the future issuing of bonds by the county in the es
timated aggregate amount of $350,000. This resolution does
not, however, authorize the issuing of any bonds.
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Resolution No. 62, also adopted by the county board on
November 18, 1930, provides, in part, as follows:

"Be It Resolved, By the county board of Monroe county,
Wisconsin, that for the purpose of the original improvement
of portions of the state trunk highway system and county
system of prospective state highways as hereinafter speci
fied, the said county shall issue its Series A nontaxable,
semi-annual interest payment coupon bonds, as provided in
section 67.13 of the statutes, in a form approved by the
state highway commission, in the aggregate amounting to
one hundred forty thousand dollars ($140,000) and bear
ing interest at a rate not to exceed five per cent (5%) per
annum, payable semi-anniially on the first day of May and
the first day of November of each year; that principal and
interest of said bonds shall be payable at the office of the
county treasurer of said county; said bonds shall be num
bered consecutively beginning with number 1; they shall
all be of the denomination of one thousand dollars ($1000)
and they shall mature and become due and payable within
ten (10) years from date of issue, and at such time or times
as the county board shall hereafter determine.
"The said bonds shall be issued and negotiated by the

chairman of the county board, the county clerk, and the
county highway committee, as authorized by subsequent
resolutions of the county board, from time to time as funds
are required to pay for contemplated improvements."

Resolution No. 62 also specifies the highways upon which
the improvements are to be made and levies a tax in general
terms.

It will be noted that resolution No. 62 does not fix the

date of issuance of the bonds, nor the date of maturity, nor
other details relating to the issue.

Resolution No. 63, also adopted by the board on Novem
ber 18, 1930, fixes the details. Resolution No. 63 recites to
the effect that the board determined by resolution No. 62 to
raise money for the purpose of the improvement of portions
of the state trunk highway system "by issuing" bonds in
the aggregate amounting to $140,000, etc. Resolution No. 63
further recites to the effect that at the vote on resolution

No. 62, 23 votes were cast "in favor of issuing" the bonds
and 15 votes were cast "against issuing" the bonds; that it

is desired, "of the bonds so authorized at this time, to pro
vide for the issuance and sale" of bonds in the amount of
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$140,000. Following these recitals resolution No. 63 is num
bered section by section. In section 1, it is "found and de
termined" that by resolution No. 62 more than a majority
of the members "voted in favor of issuing said bonds." In
section 2, bonds in the amount of $140,000 "are hereby or
dered to be sold." Section 2 further fixes the date of the
bonds, dates of maturity, exact interest rates, and other de
tails relating to the issuance of the bonds. Section 4 levies
a tax in specific terms, specifying the amount to be raised in
each year.

The tax levy made by section 4 of resolution No. 68 was
found to be erroneous in that it provided for raising
amounts sufficient to take care of an issue of $350,000 (the
entire progi'am), instead of the actually authorized issue
of $140,000. To correct this error, the county board on Jan
uary 6, 1931, adopted a resolution amending section 4 of

resolution No. 63. The last clause of the amending resolu
tion of January 6, 1931, provides as follows:

"Be It Further Resolved, that the aforesaid Resolution
No. 63, heretofore identified and adopted at the regularly
convened meeting of the county board of Monroe county,
November 18, 1930, be and the same is in all other things
ratified and confirmed."

On February 4, 1931, a petition, in form meeting the re
quirements of subsec. (3), sec. 67.14, Stats., was filed with
the county clerk demanding a referendum election on said
bond issue. That subsection provides as follows:

"In case the county board shall vote to issue bonds under
section 67.13 and within the limitations of subsection (1)
of this section, the bonds so voted shall not be issued within
thirty days after said vote is taken. If within thirty days a
petition shall be filed with the county clerk, signed by elec
tors of the county, equal in number to ten per cent of the
vote cast for governor at the last election, demanding a
referendum election upon said bond issue, such election shall
be had and the procedure shall be as prescribed in subsec
tion (4) of section 67.05. If a majority of the votes cast at
such election shall be against such bond issue, then none of
the proposed bonds shall be issued."
You submit the question whether this petition was filed

within the thirty day period provided by subsec. (3), sec.
67.14.
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On what date did the county board "vote to issue" the
bonds? The petition was required to be filed within thirty
days "after said vote is taken."
The initial resolution relating to the issuing of the bonds

was resolution No. 62, adopted by the county board on Nov
ember 18,1930, which resolution was not amended. It would
seem that the board by such resolution "voted to issue" the
bonds when it thereby voted that the county "shall issue"
the bonds. The adoption of resolution No. 62 apprised the
electors of the county of the proposed bond issue. If the
petition for a referendum election had been filed within
thirty days thereafter, resolution No. 62 (rather than reso-
ution 63) would have been submitted to the electors for
their approval. Subsecs. (2) and (3), of sec. 67.14, sub-
sees. (1) and (2), of sec. 67.13, subsec. (4) of sec. 67.05.
Conversely, it would seem that the county board did not
by resolution No. 63, also adopted November 18, 1930, "vote
to issue" the bonds, but that thereby the board merely fixed
the details relating to the issuance of bonds which it had
previously voted to issue.
However, supposing that the county board did first "vote

to issue" the bonds by resolution No. 63, was the petition
filed within the thirty day period? The answer can be in
the affirmative only if this period commenced to run from
January 6,1931, the date on which the amending resolution
was adopted by the board. But the amending resolution
purported only to amend section 4 of resolution No. 63, re
lating solely to the tax levy, and did not in any way change
or increase the obligations of the county previously author
ized by resolution No. 63. The board had previously, on
November 18, 1930, "voted to issue" the bonds, and it did
not purport again to vote thereon January 6, 1931. The
amending resolution, following the amendment of section 4
of resolution No. 63, correcting the tax levy, simply provides
to the effect that resolution No. 63 "heretofore identified
and adopted" is, "in all other things ratified and confirmed."
Under the ciixumstances disclosed, it is our opinion that
the board did not, on January 6, 1931, "vote to issue" the
bonds.

Accordingly, whether resolution No. 62 or resolution No.
63 can be regarded as the resolution by which the county
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board "voted to issue" the bonds, it is our opinion that the
petition for a referendum election, filed on February 4,
1931, was not filed within the thirty day period, and that the
bonds may be issued without submitting the proposition to
the electors.

FCS

Banks and Banking — Trust Company Banks — Trust
company may use word "savings" as part of its corporate
name.

February 25,1931.

C. F. SCHWENKER,
Commissioner of Banking,

You ask whether a trust company as distinguished from
a commercial state bank may use the word "savings" as
part of its corporate name.
A trust company may use the word "savings" as part of

its corporate name. Sec. 223.08, Stats., which concerns the
names of trust company banks, provides in part:

"* * * The word 'trust' shall form part of the name
of every such corporation hereafter organized under this
chapter, but the word 'bank' shall not be used as a part of
such name."

Since this section contains no restriction against the use
of the word "savings" in the name of trust company banks,
there is no statutory objection to its use unless it should
be considered that sec. 221.03, subsec. (2) (b) applies. This
subsection relating to the names of state banks provides in
part that the name "except in the case of a bank organized
as a mutual savings bank, shall not contain the word 'sav
ings.' " Sec. 223.01, Stats., provides in part that trust com
pany banks "shall be subject to all the provisions, require
ments, and liabilities of chapters 220 and 221, so far as ap
plicable, except sections 221.29 and 221.32, and except as
otherwise hereinafter provided." Obviously provisions re
lating "to the names of commercial banks are inapplicable to
trust companies; and besides, since ch. 223 contains express
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provisions in regard to the names of trust companies, the
provisions of ch. 221, so far as they relate to names, are
made inapplicable by the words "except as otherwise here
inafter provided."
ML

Banks and Banking — Trust Company Banks-r-When
securities eligible for deposit under sec. 223.02, Stats., as
prerequisites to exercise of fiduciary powers by trust com
panies and trust departments in national and state banks
have market value below par commissioner of banking may
approve such securities only to extent of their market value.

February 25,1931.

C. F. Schwenker,
Commissioner of Banking.

You call attention to sec. 223.02, Stats., which provides
what securities may be accepted by the state treasurer as
qualification for the exercise of fiduciary powers by trust
companies and trust departments in national and state
banks. Among the securities listed are federal or joint
stock farm loan bonds issued under the provisions of the
federal farm loan act approved July 17, 1916. You ask
whether you may approve such federal or joint stock land
bonds as deposit at the par value thereof when the market
value is less than par.

Sec. 223.02, Stats., referring to trust company banks,-
provides in part:

"Before any such corporation shall commence business
it shall deposit with the state treasurer not less than fifty
per centum of the amount of its capital stock, provided, how
ever, that no such corporation shall be required to deposit
more, than one hundred thousand dollars, such deposit to be
in cash, bonds or mortgages, or notes and mortgages on un-
incumbered real estate within this state worth double the
amount secured thereby, or federal or joint stock farm loan
bonds issued under the provisions of the federal farm loan
act approved July 17,1916, or public stocks or bonds of the
United States, or of any state of the United States that has
not defaulted on its principal or interest within ten years
immediately preceding the date of such deposit, or of any
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county, town, village, or city in this state, and upon all
which bonds and other securities there shall have been no
default in the payment of interest or principal for a longer
period than thirty days; which cash, bonds, mortgages, or
notes and mortgages, or public stocks or bonds shall be ap
proved by the commissioner of banking and shall be held
by the state treasurer in trust as security for the faithful
execution of any trust which may be lawfully imposed upon
and accepted by it; such corporation may from time to
time withdraw the said securities as well as the cash, or
any part thereof; provided that securities or cash of the
amount and value required by this section shall, at all times,
during the existence of such corporation remain in the pos
session of the state treasurer for the purpose aforesaid and
until otherwise ordered by a court of competent jurisdiction.
4: !(! JJ

When securities eligible for deposit as a prerequisite to
the exercise of fiduciary powers by trust companies and
trust departments in national and state banks have a mar
ket value below par the commissioner of banking may ap
prove such securities only to the extent of their market
value.

"The fundamental rule in the construction of statutes is
to ascertain and give effect to the intention of the legisla
ture." Dagan v. State, 162 Wis. 353, 355.

In sec. 223.02, Stats., the first requirement is the deposit
of "not less than fifty per centum of the amount of its cap
ital stock." The amount obviously refers to cash; and if the
capital stock of a trust company is $100,000, the statute
clearly contemplates the deposit of $50,000. A limitation
that "no such corporation shall be required to deposit more
than one hundred thousand dollars" likewise shows a legis
lative intent to consider the amount of the required deposit
as cash or the equivalent of cash. While the next provision
permits the deposit to be in cash, bonds or mortgages, etc.,
there certainly was no legislative intent to permit the de
posit of less than the required cash or cash value through
the use of securities having a market value of less than par. •
It may be contended that because sec. 223.02, Stats., speci
fies in detail the kinds of stocks and bonds which may be
accepted, you have no discretion in approving securities
which come within the statutory classes. This apparently
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was the holding in II Op. Atty. Gen. 48. To say, however,
that you have no discretion in accepting or refusing bonds
within the statutory classes is far different from saying
that you must accept those bonds at the par value. In order
to carry out the legislative intent to have the deposit of a
certain sum in cash or the equivalent of cash, your approval
as required by statute must be not only as to the class of
securities, but also as to the amount; and if securities are
offered which have a market value of say $80,000, you can
not approve them as having a par value of $100,000.
ML

School Districts — Under sec. 40.32, subsec. (6), Stats.,
unanimous decision of three assessors is not required in

case of joint high school district in which there are three
municipalities; decision referred to therein means deter
mination of majority.

February 26, 1931.

John Callahan, State Superintendent,
Department of Public Instruction.

You submit the following statement of facts and request

an opinion thereon:
You state that in a certain joint high school district in

Wisconsin there are three municipalities. When the time
comes for the equalization of the taxable property in this
district it requires a meeting of the three assessors, each
representing his particular municipality. You inquire
whether, under the provisions of subsec. (6), sec. 40.32,
Stats., a unanimous decision of the three assessors is re
quired, or whether the decision of a majority governs.

Sec. 40.32 provides in part:

"(1) The valuation of taxable pi'operty in the several
parts of any joint school district may be equalized as herein
provided. At any time between the fifteenth day of August
and the fifteenth day of October, any three resident free
holders of the district may file with the clerk thereof a peti
tion for such an equalization. The clerk shall thereupon not
ify, in writing, the municipal assessors of the property em
braced in such district to meet at the district schoolhouse
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(bringing their respective assessment rolls) at the time
designated in such notice for the purpose of comparing and
investigating the assessed valuation of the taxable property
in the several parts of such district.
"(2) At their meeting they shall determine whether the

assessed valuation of such property on the assessment rolls
is uniform or not.
"(3) If deemed unjust, they shall determine the relative

aggregate valuation of said property in the several parts of
the district, and the proportion of district taxes to levied
upon the property in each part.
" (4) The assessors may view the taxable property in the

district and may examine the owners and other persons
under oath as to the value thereof. The school district clerk
shall attend such meeting and keep a record of the proceed
ings.
"(5) A majority of such assessors shall constitute a

quorum, and if there shall be no quorum, the meeting shall
be adjourned to such time as may be necessary to enable a
majority to be present, and in such case the clerk shall give
notice of such adjournment to each assessor not then pres
ent in time to enable him to attend such adjourned meeting.
Further adjournments may be taken but the assessors shall
complete their work prior to November following. If they
adjourn without a fixed date before completing their task,
the clerk shall call another meeting at a time fixed by him.
"(6) If the assessors cannot decide, they shall call to

their aid the assessor of incomes of the county, who shall
decide the controversy. The determination, when made,
shall be certified in writing to the district clerk.

<(* »

The power of a majority of officials invested with author
ity to discharge a public function to make binding decisions
as to matters entrusted to such officials is of ancient origin
and has often been declared. At common law it was the rule
that where authority was given to three or more persons to
perform a public duty, the majority may decide. Walker v.
Roga7i, (1853) 1 Wis. 597; Mechem, Public Officers, sec. 572.
Under the statutes and adjudications in this state, a de

cision by a majority of public officials is sufficient under a
statute where authority is given to three or more persons to
perform a public duty. Sec. 370.01 (3), Stats, (formerly
subsec. (3), sec. 4971, Stats. 1913), provides;

"(3) All words purporting to give a joint authority to
three or more public officers or other persons shall be con-
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strued as giving such authority to a majority of such officers
or other persons unless it shall be otherwise expressly de
clared in the law giving the authority."

This statute has several times been construed by the Wis
consin supreme court as applicable in cases where joint
authority was not expressly granted and where the persons
empowered to act where not a board. Darge v. Horicon Iron
Mfg. Co., (1866) 22 Wis. mi; State ca: rel. McCune v. Good
win, (1869) Roger V. Vraves, (1913) 154 Wis.
23, 142 N.W. 127; State ex rel. Board of Regents v. Zim
merman, (1924) 183 Wis. 132, 197 N.W. 823.
In Walker v. Rogan, (1853) 1 Wis. 597, 614, the Wis

consin supreme court in touching upon this subject pointed
out:

"When an act of a public nature is to be done by a, defin
ite number of persons, (the charter or act of delegation be
ing silent on the subject,) a majority of the number, all hav
ing an opportunity to act, constitutes a quorum, and no act
can be done unless a majority be present; but when the act
is to be done by an indefinite number, a majority of any
number present may act. Angell & Am. on Corp, 281;
Rex vs. Barlow, Cotvp., 250; Rex vs. Monday, Cowp., 428; 3
T. R. 199; Cowp. 53; 7 Cow. 405; Rex vs. Parmon, 3 T. R.
190 ;7 S. &R. 517. This distinction is clearly established by
the authorities of the common law, for its earliest history."

The supreme court then closed its discussion with a
rather tart commentary (p. 617):

*  * Indeed, this principle is so consonant with
common sense, in view of the contingencies of human life,
that it would seem remarkable that it should ever had been
questioned."

In view of the above quoted statute and the adjudica

tions hereinbefore cited, we are of the opinion that the con
currence of a majority of the assessors of the three munic
ipalities is a sufficient compliance with the provisions of
subsec. (6), sec 40.32 and that a unanimous decision of all
three assessors is not required.
HHN
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School Districts — Detachment of Territory — Detach
ment proceedings under sec. 40.85, Stats., are limited to ter
ritory outside of city or village.

February 26, 1931.

Herman C. Runge,
District Attorney,

Sheboygan, Wisconsin.

In your request for an official opinion you state that
an application for detachment was made to the school board

of Joint School District No. 1, composed of the towns of
Sheboygan Falls, Lima, Wilson and Sheboygan, and of the
city of Sheboygan Falls, and of the village of Kohler, by
that portion of the joint school district lying entirely within
the corporate limits of the village of Kohler. You state that
the application was made as provided for in sec. 40.85,
Stats., and that the only question before you on which you
desire to advise the superintendent of schools is whether
sec. 40.85, Stats., limits the detachment provided for therein
to territory lying outside of a city or village, or whether
territory lying within the limits of a city or village may
make application, according to sec. 40.85, Stats., and be
detached from the school district.

Subsec. (1), sec. 40.85, Stats., reads in part as follows:

"Whenever a school district maintaining a high school,
other than a union free high school district, consists of
territory both within and without the corporate limits of
any city or village, the territory lying outside such limits,
or any portion thereof adjoining another existing school
district, may be detached as herein provided * * *"

Because of the time element, it was necessary that this
opinion reach you yesterday. A telegram was therefore sent
which gave you the view of this department. This letter
confirms the telegram sent you, and the conclusion stated
therein, which read as follows:

"The situation which brought about the detachment pro
visions of section forty point eight five was the desire of
towns with higher assessed value but less school children to
withdraw from joint districts and the statute accordingly
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limits the territory that can be detached to territory out
side any city or village."
FWK

Courts — Elections — County Judge — Term of county

judge appointed September 29, 1930, expires on first Mon
day in January, 1932.

February 26, 1931.

Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

In your request for an official opinion of the 18th inst.
you state that the county judge of Burnett county died the
latter part of August,-1930, and that the governor appointed
his successor, who qualified at once, on September 29, 1930.
You state the term of office of the judge who died would
have expired in January, 1932. You inquire whether the
term of the appointee, who is the present incumbent, ex
pires on June 1,1931, or in January, 1932. You say that the
answer depends on whether the present incumbent fills out

the unexpired term or whether his term ends on June 1,
the first Monday of June, as provided for in subsec. (2),
sec. 17.21, Stats.

Subsec. (2), sec. 17.21, Stats., reads, in part, as follows:

"Vacancies in elective county offices shall be filled in the
manner and for terms as follows:

"(2) In the office of county judge * * by ap
pointment by the governor. Persons so appointed shall hold
office until the first Monday of June next succeeding an elec
tion held as provided in section 8.02 to fill such vacancy for
the residue of the unexpired term. In case an election can
not be held to fill such vacancy, because of the limitations of
section 8.02, the appointee shall hold office for the residue
of the unexpired term."

Sec. 8.02, Stats., reads in part, as follows:

"All regular elections for judge shall be held on
the first Tuesday of April next prior to the expiration of the
term. Election to fill a vacancy in the office of *** judge shall
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not be held at the time of holding the regular election for
the same office. In case of judge, such election shall be held
on the first succeeding Tuesday of April

Under these sections the regular election is to
be held on the first Tuesday of April. No election to fill
the vacancy may be held, because it would be held at the
same time that the regular election is held, and would there
fore be contrary to the provisions of sec. 8.02, Stats. In
case of such conflict, subsec. (2), sec. 17.21, Stats., provides
that the appointee shall hold office for the "residue of the

unexpired term." The new term of office, according to sec.
253.02, Stats., begins on the first Monday in January of
1932. The present incumbent will, therefore, serve until the
new term of office begins. See also Opinions Attorney Gen
eral of February 10, 1931, XX Op. Atty. Gen. 53.
FWK

Public Health — Basic Science Laiv — Physiotherapy —
"Physiotherapy" is treating sick and practice of medicine
as those terms are used in Wisconsin statutes.

February 27, 1931.

N. H. Roden,
District Attorney,

Fort Washington, Wisconsin.

You ask an opinion upon this question:

"Does 'physiotherapy' come under the medical science?"

I presume you desire to know whetlier "phj'siotherapy"
comes within the statutes on treating the sick and practic
ing medicine. "Physiotherapy" is defined in Borland's Med
ical Dictionary to be:

"The use of natural forces such as light, heat, air, water
and exercise in the treatment of disease."

"Treating the sick" is defined in sec. 147.01, subsec.
(1), par. (a), Stats., as follows:

"To 'treat the sick' is to examine into the fact, condition,
or cause of human health or disease, or to treat, operate,
prescribe, or advise for the same, or to undertake, offer,
advertise, announce, or hold out in any manner to do any
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of said acts, for compensation, direct or indirect, or in the
expectation thereof."

And "disease" as used in the definition of treating the
sick is defined in sec. 147.01 (1) (b) as follows:

" 'Disease' includes any pain, injury, deformity, or phys
ical or mental illness or departure from complete health and
proper condition of the human body or any of its parts."

It is obvious from the definition of "physiotherapy" and

the definition of "treating the sick" and "disease" that the
practice of "physiotherapy" is treating the sick under the
Wisconsin statutes. And the language of sec. 147.14 with
reference to the practice of medicine or any other system of
treating bodily or mental ailments of human beings also in

dicates an intent to include such practice as "physiother
apy".
Your attention is called also to the cases of Nelson v.

Harrington, 72 Wis. 591 and Kuechler v. Volgmann, 180

Wis. 238, in which the supreme court holds that treatment
of the sick, even by clairvoyance or chiropractic or any
other system of treating disease is the practice of medicine.

It is my opinion therefore that "physiotherapy" is treat
ing the sick and the practice of medicine as those terms are
used in the Wisconsin statutes.

FMW



Opinions op the Attorney General 109

Taxation — Extension of Time for Payment — Ch. 5,

Laws 1931, providing for extension of time for payment
of taxes upon affidavit of inability to pay applies to corpor-.
ations and partnerships as well as to individuals.

March 2, 1931.
V. G. Lewellen,

District Attorney,

Green Bay, Wisconsin.

You ask whether ch. 5 of the laws of 1931, which provides
for extension of time for payment of taxes without penalty

upon the filing "of an affidavit of a person against whom

taxes on real estate have been assessed * * * stating
that he is unable to pay such taxes" applies to corporations
and partnerships or solely to individuals.
As the bill originally read it contained after the words

"unable to pay" the words "on account of unemployment or
family sickness." These words, because inapplicable to any
but individuals, might have indicated an intent to confine
the law to individuals. They were stricken from the bill be

fore its passage, however, and the act comes to us without
them and with what additional light their striking out may

throw upon the legislative intent. In view of the fact that
corporations and partnerships, as well as individuals, are af
fected by the present industrial depression and may be un

able to pay their real estate taxes, I am of the opinion that
the word "person" in the act is to be given that meaning
which includes corporations and partnerships.

FMW
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Taxation — Extension of Time for Payment — Ch. 5,
Laws 1931, providing for extension of time for payment of
real estate taxes upon filing of affidavit of inability to pay,
is emergency remedial measure and is to be most liberally

construed to accomplish its purpose; treasurers have no dis
cretion to require any other or further affidavit, but wilfully
false affidavit may be perjury or false swearing or such

fraud that affiant would not be entitled to benefit of law.

March 2, 1931.

J. E. Usher, Secretary,
Tax Commission.

You write as follows:

"The tax commission is in receipt of a number of inqui
ries from county treasurers and also from one of our in
come tax assessors, requesting information regarding chap
ter 5 of the laws of 1931, which authorizes cities, villages
and towns to extend the time of payment of taxes on real
estate assessed in the year 1930 to persons who make affi
davit that they are unable to pay such taxes. Tlie inquiries
addressed to this department refer particularly to the form
of affidavit which is to be used and ask for an interpretation
as to what constitutes inability to pay; in other words,
whether any qualifications whatever may be recited in the
affidavit as to the words 'unable to pay.'
"Before prescribing any form of affidavit, we should like

to have your opinion as to what this form should be under
the law." •

This act provides that when authorized by a two-thirds
vote of the council or board, the local treasurer "upon the
filing with him, prior to March 15, 1931, of an affidavit of
a person against whom taxes on real estate have been as
sessed * * =!= stating that he is unable to pay such
taxes" shall extend the time for payment without penalty
until June first. The bill further provides that the delin
quent tax procedure, including advertising for sale, shall
proceed, but that the taxpayer may pay his tax at any time
prior to June first "without penalty, interest or other
charges except the fee for advertising the same at tax sale."
You will note that the original bill (No. 5, S.) required the

affidavit to state "that he is unable to pay such taxes on ac

count of unemployment or family sickness" and that the
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words "on account of unemployment or family sickness"
were stricken out before the bill was passed. The reasons
for striking out these qualifications may have been fear
that they would invalidate the act or may have been that
the legislature desired that the taxpayer should not be re
quired to give any special reason or expression of his in
ability.
The act is not only a remedial statute but is an emergency

measure applying only to the real estate taxes payable in
1931. As such remedial and emergency measure, it should
be construed most liberally to accomplish its purpose.
I am of the opinion that the local treasurer has no dis

cretion but to extend the time as prescribed if the taxpayer
files the required affidavit, stating in the language of the
law "that he is unable to pay such taxes" or its equivalent,
and that he may not require any different or further affi
davit. I am of the opinion also that neither the local treas
urer nor the county treasurer, if the tax is returned delin

quent, may do other than issue a tax receipt in full upon
payment as required by the statute where such affidavit has

been filed as required, prior to March 15.

It may very well be that if a false affidavit is given, the

affiant may be guilty of perjury or false swearing under sec.
346.01 or sec. 346.02 of the statutes. And it may also be
that the giving of a knowingly false affidavit is such fraud
that the affiant would not be permitted by the court to profit
by it. And it may be that in such a case the treasurer would

be justified in refusing to issue a tax receipt in full without
payment of the regulai- penalty, but no opinion is given upon
that point at this time.

"Unable to pay" is a broad term and must be interpreted
with reference to the temporary purposes of this law. I am
of the opinion that the legislature intended to eliminate any

niceties of construction or technicalities of application as
inconsistent with the practical giving of the emergency re
lief contemplated. I am therefore inclined to the opinion
that nothing short of a wilfully false affidavit would sub
ject the affiant to any penalty or deprive him of the benefit
of the act.

FMW
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Constitutional Law — Public Oncers — County Superin
tendent of Schools — Unless and until court determines that
constitution fixes term of county superintendent of schools
at two years, administrative officials are advised to be guid
ed by act of legislature fixing term at four years.

March 4, 1931.

Edward T. Vinopal, Jr.,
Dist7'ict Attorney,

Mauston, Wisconsin.

You ask for the opinion of this department upon the con
stitutionality of ch. 10, Laws 1929, changing the term of
county superintendent of schools from two years to four
years.

On February 9, 1927, the attorney general rendered an
official opinion, XVI Op. Atty. Gen. 44, to the superintend
ent of public instruction with reference to a proposed bill to
make this same change, that such an act would be in con
flict with section 4, art. VI of the constitution, which reads
as follows:

"[As amended November, 1882 * * * ] Sheriffs, cor
oners, registers of deeds, district attorneys, and all other
county officers except judicial officers, shall be chosen by the
electors of the respective counties once in every two years.
*  *

The legislature of 1927 made no change in the statute.
Without further opinion of the attorney general, the legist
lature of 1929 enacted the change, and on April 9, 1929, the
attorney general advised the superintendent of public in
struction in an official opinion, XVIII Op. Atty. Gen 173,
upon the application of the change, but without reference
to its constitutionality.

In the 1930 Wisconsin Annotations, prepared by the re-
visor of statutes, and which purport to digest the official
opinions of the attorney general as published, the 1927 offi
cial opinion, above referred to, is not digested, nor is any
reference made to it. I understand that the revisor omitted

it because he personally did not agree with it.
The determination of the constitutionality of the lour year

term for county superintendent of schools depends upon the
following provisions of the constitution:
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Sec. 4, art. VI;

"Sheriffs, coroners, registers of deeds, district attorneys
and all other county officers except judicial officers, shall be
chosen by the electors of the respective counties once in
every two years. * * *"

Sec. 1, art. X:

"The supervision of public instruction shall be vested in
a state superintendent and such other officers as the legisla
ture shall direct; and their qualifications, powers, duties and
compensation shall be prescribed by law. * * * The term
of office, time and manner of electing or appointing all other
officers of supervision of public instruction shall be fixed by
law."

Sec. 9, art. XIII:

"All county officers whose election or appointment is not
provided for by this constitution shall be elected by the elec
tors of the respective counties, or appointed by the boards
of supervisors or other county authorities, as the legislature
shall direct. * * * other officers whose election or
appointment is not provided for by this constitution, and
all officers whose offices may hereafter be created by law,
shall be elected by the people or appointed, as the legisla
ture may direct."

Sec. 4, art. VI, in its original form, did not contain the
words, "and all other county officers except judicial officers,"
these having been inserted by constitutional amendment in
1882.

None of the foregoing language of sec. 1, art. X was in
the original constitution except "The supervision of public
instruction shall be vested in a state superintendent and
such other officers as the legislature shall direct," the rest
of the above quoted language having been added by amend
ment in 1902.

When the constitution was adopted, the office of county
superintendent of schools did not exist, but it is included
in ch. 37, entitled "of county officers," in the statutes of
1878. So at the time of the constitutional amendments of

1882 and 1902, above referred to, the county superintendent
of schools was an existing office.
The argument that the extension of the term of county

superintendents to four years is unconstitutional, is based
upon the contentions:
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1. That the county officers referred to in sec. 4, art. VI
of the constitution are the officers having to do with the
political phases of county government.

2. That only those county officers known as such at the
time of the adoption of the constitution are within the scope
of sec. 4, art. VI.

3. That sec. 1, art. X is a special provision for school offi
cers and therefore supersedes the general provision of sec.
4, art. VI.

4. That the 1902 amendment of sec. 1, art X supercedes
the 1882 amendment of sec. 4, art. VI.

In State ex rel. Harhach v. Mayor, 189 Wis. 84, the court
held that the home rule amendment for cities and villages
did not apply to matters of education. The court, reciting
that cities and villages were treated in art. XI of the con
stitution, while schools were treated in art. X, said, page 87:

*  * That they were considered distinct subjects
by the framers of the constitution seems quite plain. One
deals with cities and villages, the other deals * * *
with the general subject of education. While other provi
sions of art. X plainly indicate that it was contemplated
that district schools should exist not only in cities and vil
lages, but in towns of the state, it by no means follows that
the management of the schools should be any part of muni
cipal government, * *

This language lends support to the contention that county
superintendents of schools are not within the purview of
sec. 4, art. VI, dealing with county officers.
A more direct expression, however, of the views of the

supreme court on the question is found in the opinion in
State ex rel. Williams v. Samuelson, 131 Wis. 499, written in
1907, and so after both the 1882 and the 1902 constitutional
amendments. It was held that a county supervisor of as
sessment was not a county officer within sec. 4, art. VI, and
the rule is laid down that the term "county officers" as used
in sec. 4, art. VI does not "necessarily include every officer
whose duty pertains to a county." Quoting, page 508:

«= * There are heads of major divisions of state

and county government which are commonly known as state
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and county officers, and, generally speaking, when those
terms are used one associates the same with some such head.

(I* * *

*  * "we find it to have been held by the supreme
court of the United States that the term 'county officer,'
strictly speaking 'is one by which the county performs its
usual political functions; its functions of government.
4s 4s 4s> >>

Further discussing sec. 4, art. VI of the constitution, the
court said, pages 509-511:

"* * * Several but not all of the principal heads of
county government required to have their offices at the
county seats and ordinarily in the building provided for that
purpose are mentioned, followed by the term 'all other coun
ty officers except judicial officers.' In that we have a very
strong indication that minor officials not usually thought of
when the term 'county officers' is used were not intended to
be included, but only sheriffs, coroners, registers of deeds,
and the like. Such indication is emphasized, as we shall see,
with striking significance by the conditions existing at the
time of the formation of the constitution and at the time
sec. 4, art. VI, was amended into its present form, * * *.

<<45 * *

. "Now we find that the framers of the constitution, deal
ing with the existing conditions and contemplating the con
tinuation of its general features, provided that certain of
the existing heads of county governments should lie elected
by the people, viz., sheriffs, coroners, registers of deeds, and
district attorneys, leaving the other heads to be provided
for, as well as minor county officers, in such way as the
legislature might provide, and in respect thereto sec. 9, art.
XIII, which has never been changed, was adopted to cover
the subject * * *.

«4t 4! *

"* * * Later, in 1882, sec. 4, art. VI, of the constitu
tion was amended so as to conform thereto by adding after
the words 'district attorneys' the words 'and all other county
officers except judicial officers,' thus including county clerks
and superintendents of schools, * *

In Shehoygan County v. Gaffron, 143 Wis. 124 (1910),
the court found it unnecessary to decide if the legislature
might extend the term of county superintendent beyond two
years under sec. 9, art. XIII, Const., holding that the super
intendent holding over six months under the 1903 law -
changing the time of election from November to April,
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could draw pay under the rule that officials hold until their
successors are elected and qualified. The question presented
seems to have been, however, upon the extension of a
specific term rather than a g^eneral changing of the length
of term.

In State ex rel. Langland v. Manegold, 163 Wis. 69
(1916), the court held that the legislature might provide
for the appointment by the governor of two members of a
county board of administration under sec. 9, art. XIII of the
constitution. The court said, pages 70-71:

"It is plain that the members of this board are officers
whose offices have been created by law subsequent to the
time of the adoption of the constitution, and therefore may
be 'elected by the people or appointed, as the legislature may
direct.' The office is one not mentioned in the constitution
and not in existence at the time of the adoption of the con
stitution, but is an entirely new office, the duties and func
tions of which can scarcely be said to have had any exist
ence at the time of the adoption of the constitution except
in a rudimentary form. The makers of the constitution left
to the legislature the power to meet changing conditions by
the enactment of statutes creating new county officers and
prescribing their duties and the manner in which they
should be elected or appointed. The provisions of this act
by which the power of appointing two members of the board
of administration is vested in the governor of the state
seems to be not only within the spirit but within the exact
letter of the constitution. * * *"

The direct inclusion of county superintendents of schools
within the purview of sec. 4, art. VI of the constitution, by
the opinion in State ex rel. v. Samuelson, supra, was of
course obiter, but is of considerable convincing force, and
this conclusion is strengthened by the fact that county
superintendents existed at the time the pertinent language
— "and all other county officers except judicial officers" —
was inserted in 1882, and by the specific exception in the
1882 amendment, of "judicial officers." In constitutional
treatment, judicial officers are as distinctly or more distinct
ly treated than are educational officers, and the force of the
special constitutional treatment of educational officers would
seem to be taken away by the specific exception of the other
specially treated class only—namely, judicial officers. It
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would seem that, if it were in mind that educational officers
were not county officers within this section, then it also
would have been in mind that judicial officers were not
county officers within this section, and so, conversely, it be
ing in mind that judicial officers would be included unless
excepted, it would seem that it must have been in mind that
school officers, not being excepted, were included.
The amendment of sec. 1, art. X came after the amend

ment of sec. 4, art. VI, above discussed, and this is, in my
opinion, the strongest indication of a constitutional intent
that county superintendents are not now subject to the limi
tations of sec. 4, art. VI. If this amendment takes them out
of sec. 4, art. VI, however, that is, if between 1882 and
1902 they were within sec. 4, art. VI, then, clearly sec. 1,
art. X and sec. 4, art. VI are inconsistent. They will not be
so construed if a consistent construction that is reasonable
can be found. May this amendment have had in mind only
state officials, such as assistants to the state superintend
ent, university regents, normal school regents, director of
vocational education, etc.? This construction would leave
the two sections without conflict.

It must be borne in mind also that if county superintend
ents are outside sec. 4, art. VI, Const., not only may their
terms be changed, but they may be taken out of the elec

tive class and made appointive. The fundamental reason
for the constitutional requirement that county officers shall
be elected every two years, as expounded in numerous de
cisions, is to keep the matters intrusted to them in the
hands of persons that are the choice of the people of the
respective counties. This policy applies with as much force
to the supervision of education as it does to the duties of
sheriff, coroner, district attorney, and register of deeds, and
was evidently still in mind and caused the 1882 amendment
extending it to "all other county officers, except judicial
officers."

However, the question not being one which the court has
directly decided, nor one that is entirely free from doubt, it
is the advice of the attorney general to administrative offi
cials that they be guided by the legislative act, unless and
until the court shall determine that act to be unconstitution-
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al. County superintendents will hold their offices until their
successors are elected and qualified. So, although the term
of the county superintendent shall, by reason of the consti
tution, have expired, if no successor has been elected he will
continue as the county superintendent. If any one desires
the determination of the court on the question, it may be

had by a proceeding to compel an election.
FMW

Bonds—Highway Improvement Bonds—Municipal Cor
porations—Municipal Borrowing—County board may at
same annual meeting authorize separate issues of highway
improvement bonds under sec. 67.13, Stats., without sub
mitting same to vote of electors, provided no single issue
exceeds two-fifths of one per cent of assessed valuation of
county, and provided total amount issued and outstanding
does not exceed one per cent of such valuation, subject to
limitation that any proposed issue of bonds under sec. 67.13

must be submitted to electors of county, if petition for
referendum is filed, as provided by subsec. (3), sec. 67.14.

"Bonds outstanding" as used in subsec. (1), sec. 67.14
do not include bonds which have matured and which are un

paid, but for payment of which bonds funds are available in
sinking fund created for that purpose.

March 5, 1931.

Highway Commission.

Attention W. B. Blair, Chief Accountant

You submit two questions involving a construction of
subsec. (1), sec. 67.14, Stats., which provides two limitations
upon the power of a county board to issue highway improve
ment bonds under the provisions of sec. 67.13 by sole action
of the county board, that is, without submitting the propo
sition to the electors.

The first limitation is,

"No bonds shall be issued by any county board at one time
under the provisions of section 67.13 in excess of two-fifths
of one per centum of the total assessed valuation of the
county, until the proposition for their issue shall have been
submitted to the people of the county and adopted by a ma
jority of the electors voting thereon."
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The second limitation is,

^otal amount of bonds outstanding at any
one time, issued by sole action of the county board of any
county under the provisions of section 67.13, shall in no case
exceed one per centum of the total assessed valuation of the
county."

In the following discussion it is to be understood that the
bonds referred to ai-e highway improvement bonds issued by
sole action of the county board under the provisions of sec.
67.13, Stats.

1. Where at its 1930 annual meeting the county board of
Vilas county on November 13, 1930 authorized an issue of
$41,000 series C bonds, may the board at the same meeting,
but at a later date, namely, on March 10, 1931, authorize an
additional issue of bonds, to be denominated series D ?

This question is answered in the affirmative by previous
rulings of this office, provided, of course, that the
limitations prescribed by subsec. (1), sec 67.14 are not
exceeded. VIII Op. Atty. Gen. 775, X Op. Atty. Gen. 459.
The limitation that no bonds shall be issued by any county
board "at one time" in excess of 2/5ths of 1% of the as
sessed valuation of the county, means that no single issue
shall exceed such 2/5ths of 1%, but this limitation does not

prevent the board from authorizing a succession of such is
sues at the same annual meeting. As said in VIII Op. Atty.
Gen. 775, 776,

"* * * It seems perfectly plain that the county board
is given the unrestricted power to make a single issue of
bonds up to two-fifths of one per cent of the assessed valua
tion and a succession of such issues, subject to the sole con
dition that the total of such issues outstanding shall at no
time exceed one per cent of said valuation. The county
board is the judge of the time that shall elapse between the
different issues of bonds."

The foregoing is, of course, subject to the limitation that
any proposed issue of highway improvement bonds under

the provisions of sec. 67.13 must be submitted to the elec

tors of the county if a petition demanding a referendum
election is filed with the county clerk, as provided by sub-
sec. (3) of sec. 67.14.
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2. If $2000 of previously issued bonds mature on May 1,
1931, the date of issuance of the new issue, and funds to
pay these matured bonds are available and set apart for
that purpose in a sinking fund, as provided by sec. 67.11,
but such bonds are not yet paid on May 1,1931, are they to
be included in the total amount of bonds "outstanding" on
that date, within the meaning of the second limitation above
referred to ?

This question is answered in the negative.
The term "outstanding" ordinarily refers to something

unpaid, uncollected or undischarged. Webster's New Inter
national Dictionary, Bouvier's Law Dictionary, New York
Trust Co. V. Portland Railway Co., 197 App. Div. 422-428.
The bonds above referred to are unpaid. Nevertheless, for
the reasons below stated, it is the opinion of this office that
such bonds are not to be included in bonds "outstanding"
within the meaning of subsec. (1), sec. 67.14.

Art. XI, sec. 3, Wis. Const., provides to the effect that no
county, etc., shall become indebted to any amount including
"existing indebtedness" in the aggregate exceeding five per
cent of the assessed valuation thereof. In determining

whether the five per cent constitutional limit of indebted
ness has been reached, and in ascertaining the amount of
"existing indebtedness" the supreme court has held that the
amount to the credit of a bond and sinking fund which is
set apart for the payment of bonds of the municipality and
cannot be lawfully used for any other purpose, is a proper
credit to be considered in the reduction of the indebtedness.

Rice V. City of Milwaukee, 100 Wis. 516, 519-520; see, also,
Earles v. Wells, 94 Wis. 285, 298-299; State ex rel. Marinette
T. & W. R, Co. V. Tomahaivk, 96 Wis. 73, 93-94; Balch v.

Beach, 119 Wis. 77, 82; State ex rel. Given v. McDonald, 160
Wis. 21, 59,

It is the opinion of this office that a similar construction
should be given in connection with determining the amount
of bonds "outstanding" within the meaning of subsec. (1),
sec. 67.14. That is, the above mentioned $2000 of bonds, for
the payment of which bonds funds have been set aside in a
sinking fund (which funds by the express provisions of sub
sec. (4), sec. 67.11 cannot be lawfully used for any other
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purpose) are to be credited against and deducted from the
amount of bonds "outstanding" within the meaning of sub-
sec. (1), sec. 67.14. To state it another way, such bonds are
not to be included in the total amount of such bonds "out

standing." Any different construction would produce the
anomalous result that these funds in the sinking fund could
be used as a credit in determining the five per cent consti
tutional limit of indebtedness, but could not be used as a
credit in determining the one per cent limitation prescribed
by subsec. (1), sec. 67.14, Stats.

FCS

Bonds — Municipal Corporations — Villages — Village
has no power to issue bonds to refund outstanding undue
bonds issued subsequent to 1913.

March 5, 1931.
Morris W. Locke,

Village Attorney,

Waterloo, Wisconsin.

You ask whether the village of Waterloo may issue bonds
for the purpose of refunding $20,000 of sewer bonds previ
ously issued by the village, which sewer bonds were issued
subsequent to 1913 and which are not yet due.
On the assumption that the proceedings preliminary to

the proposed issue and the bonds would be submitted to him
for approval and certification under the provisions of sub-
sec. (3), sec. 67.02, Stats., the attorney general is author
ized to give you an opinion on the question which you sub
mit.

The general power of a village to issue bonds is confined
and limited by the purposes enumerated in subsec. (4), sec.
67.04 and certain paragraphs of subsec. (2) thereof, and no
power to issue refunding bonds is given by those provisions.

Sec. 67.19 created by ch. 92, Laws 1925, authorizes the
governing body of a village "by the issuing of bonds or other

evidence of indebtedness" to provide for raising money
necessary to pay and discharge any indebtedness owing by
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it "due and unpaid on December 31, 1924." This provision
has no application herein as the Waterloo sewer bonds were
not due and unpaid on December 31, 1924.

The only provision expressly authorizing a village to issue
bonds to refund bonds is found in subsec. (8), sec. 67.04,
authorizing any municipality to provide for refunding of
bonds "issued prior to 1913" where the municipality has in
advertently failed to provide a direct annual tax sufficient

to pay the indebtedness. This provision was created by ch.
576, Laws 1921. The provision has no application herein as
the Waterloo sewer bonds were issued subsequent to 1913.

Subsec. (8), sec. 67.04 further authorizes any municipal

ity to issue bonds "also" to refund a "prior indebtedness" in
any case where such indebtedness was created for a purpose
for which general municipal "bonds might have been issued
in the original instance." This provision was created by ch.
385, Laws 1925. The language clearly imports a situation
where bonds were not issued in the original instance. We
think that this provision merely authorizes a village or
other municipality to issue bonds to refund a prior indebted

ness where the municipality might have issued, but did not
issue bonds in the original instance. It is, therefore, our
opinion that this provision does not authorize a municipality
to issue bonds to refund bonds.

It may be well to add a brief history of the power to issue
refunding bonds. Chapter 67 of the statutes, relating to

municipal borrowing and municipal bonds, was created by
ch. 576, Laws 1921. It was intended to make this chapter of

the statutes a substitute for every existing statute authoriz
ing or regulating the borrowing of money by municipalities
or the issuing of municipal obligations, with certain excep
tions not pertinent to the present inquiry. See Reviser's
Note, 1921, quoted in annotation to sec. 67.01 in Wis. Anno.
1930, p. 428. The intent of the legislature in 1921 was to
cut off all power to issue refunding bonds, except as author
ized by subsec. (8), sec. 67.04, Stats. 1921, to the effect that
any municipality may issue bonds to refund bonds issued
prior to 1913 where the municipality has inadvertently failed
to provide a direct annual tax or sinking fund sufficient
to pay the indebtedness. See discussion in XI Op. Atty. Gen
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712. It appears that prior to 1921 municipalities issuing
bonds, even though levying a proper tax, frequently did not
establish a sinking fund and expended such tax money for
other purposes, anticipating that the municipality would
issue refunding bonds for the purpose of paying the bonds
previously issued. Undoubtedly it was to prevent a recur
rence of such situations, as well as for other reasons, that
the legislature in 1921 adopted the policy practically cutting
off the power to issue refunding bonds. In view of the fore
going, we think that the legislature should not be deemed
to have intended to reverse its policy of 1921 nor to have
conferred the power to issue refunding bonds generally
when, by ch. 385, Laws 1925, it provided merely that muni
cipalities may issue bonds to refund a prior indebtedness in
cases where "bonds might have been issued in the original
instance."

FCS

School Districts — Tuition — Right of children attending
i^dams School for Girls and Boys, which is operated partly
in village of Winneconne and partly in town of Winneconne,
to attend school in district where school is located and also

to attend high school in adjoining district is considered and

determined so far as facts are disclosed, residence in district
in each case being determining factor.

March 6, 1931.
Frank B. Keefe,

District Attorney,

Oshkosh, Wisconsin.

I am in receipt of your letter of February 25, in which
you say:

"There is located in Winnebago county an organization
known as the Adams School for Girls and Boys, incorporat
ed under ch. 180 of the Wisconsin statutes, the general busi
ness and purposes of the corporation being to board, house,
clothe, educate, maintain, care for, and provide for the gen
eral welfare of girls and boys" accepted for such purpose and
to provide for and maintain, in connection with such busi
ness, objects, and purposes, proper schools, shops, farms,
gardens, and other useful functions. The corporation is
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authorized to own real and personal property, to enable it
to carry out the functions of the corporation.
"The organization owns outright one farm consisting of

over one hundred acres located within the limits of the vil
lage of Winneconne, and another farm located in the town
of Winneconne of one hundred and more acres, with con
siderable improvements thereon. The latter farm is, as I
am advised, purchased under contract and being paid for by
the corporation. One farm is known as a Boy's Farm School,
and the other as a Girl's Farm School."

You say two questions have arisen: First, Is the property
of this organization exempt from taxation ?
You say you have looked through the exemption statute,

sec. 70.11, and have been unable to find therein any exemp
tion that specifically covers this type of situation. You say

the county board and the assessment officers are desirous
of knowing on what theory this property is unassessable for
taxation purposes.

Secondly, a large number of pupils are being sent to the
Winneconne high school, maintained by the taxpayers of the
village of Winneconne. No school is maintained by this cor
poration, and children that they take care of are all sent to

the Winneconne high school.
You say the citizens of Winneconne have protested

against what they consider an unwarranted increase in the

cost of maintaining their school, due to this invasion of
pupils from the Adams Farm School.
You say you have rendered an opinion that the pupils who

are residents within the school district are entitled to attend

school free of tuition charges, the same as any other chil
dren in the village, but you say you would like an official
opinion on the subject from this department.
I think your answers on the general propositions are cor

rect. Certainly these two farms do not come within any of
the exemption provisions of sec. 70.11.
As to the second question, you say that you have advised

as to the pupils who are residents within the school district,
that they are entitled to attend school free of tuition
charges. The only difficulty with that answer is that it does
not define what is a resident pupil within the school district.
Of course if they are simply sent there temporarily to go to
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school or on account of the school facilities, they are not
residents there so as to entitle them to attend school with
out paying tuition and the district can fix and collect tuition
under the provisions of sec. 40.21 (5) for all pupils attend
ing such school who do not have a school residence within
the district. Whether or not there would be a school resi

dence within the district would be a question of fact to be
determined by the situation as to each pupil.

If these farms are the homes of these children, then, of
course, they have the same right to attend school in their

home district that any other scholars have and if they are
not residents of the district where they attend school, the
district has the right to collect tuition in the manner pro
vided in the statutes.

From your statement of facts, it cannot be determined
with exactness what children, if any, have a school residence
within the district, but I think from these general principles
you will be able to determine the facts and apply the law to
each case.

TLM

Boyids — Public Officers — County Treasurer — Where
personal bond is given by county treasurer of $50,000 and
surety company bond of $100,000 and treasurer defaults for

$700, proper procedure is for county to sue all sureties.

March 6, 1931.
Clifford M. La Mar,

District Attorney,

Baraboo, Wisconsin.

You say at the regular session of the county board in
November 1926 the committee on bonds fixed the amount of

the incoming county treasurer's bond at $50,000, the amount
which had always been given prior to that time. This
amount of bond was given signed by five residents. At the
same session, you say (but I assume it was thereafter)

some one discovered that a private bond of that amount
would not be sufficient under the law as the tax levy for that
year was $455,802.04, and a resolution was passed at that
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time that a surety bond in the amount of $100,000 be pur

chased by the county for the county treasurer, so that both
bonds were given and you say the $100,000 surety company
bond was sufficient to cover the amount collected that year.

You say that the county treasurer during that term left and
has not been seen since and an audit of the books shows

that he is about $700 short.
You say the surety company now has offered to pay two-

thirds of the shortage, and you ask if the sureties on the

private bond can be made to pay the other third. You say
there is no record of any proceedings as to whether or not

the board intended that the $100,000 surety company bond
was to replace the other bond or whether it was an addi
tional bond thereto.

From your statement of facts, these bonds are general

bonds to pay the county for all loss and you should proceed
against all of the sureties to collect from whomever you can.
I assume some of the personal sureties may not be good, as

that is usually the case, but 1 would proceed against all so
that you would be sure to collect the full amount due the
county and let the different sureties divide the liability in
any way they choose.

TLM

Criminal Law — Interference with Telephone Lines —
Larceny — Person who connects private telephone line with
line of public utility may be prosecuted for interfering with
telephone lines under sec. 348.38, Stats.

March 6, 1931.

Theodore A. Waller,
District Attorney,

Ellsworth, Wisconsin.

You state that an individual who has not made any pay

ment or tender of the usual or customary charges for tele
phone service has connected a wire to the telephone line of
a telephone company and has obtained service therefrom,
and you inquire whether, under these conditions, this indi

vidual may be prosecuted for larceny under the provisions
of sec. 343.17, Stats.
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This section provides penalties which are graduated with
respect to the value of the property stolen. In an action

under this statute it is necessary that the value of the thing

stolen be stated. Frazier v. Turner, 76 Wis. 562.
A person making an unauthorized connection with a tele

phone line would secure practically nothing of value, except

telephone service. The amount of the electrical energy con
verted to his use in receiving telephone service would be
negligible in amount and value and practically incapable of
measurement. Such electrical energy is not metered and
sold as such, nor would it be practical to base a charge on
the electrical energy consumed in telephone service.

Telephone service is not, I think, property within the
scope of sec. 343.17, Stats. It is intangible and consists in
the availability of certain facilities for the use of the patron.
It cannot be owned nor can it be taken away physically; it
cannot be transferred from one person to another. The
situation is somewhat analogous to that of a passenger on a
railroad train who refuses to pay his fare. Such a passenger
may be put off the train (sec. 192.09, Stats.), but his act
-does not fall within the scope of the larceny statute. See
for definition of larceny, Fetkenhauer v. State, 112 Wis.

491, 495, Brockman v. State, 192 Wis. 15, 18.
However, the facts which you state appear to bring the

offense within the scope of sec. 348.38, Stats., which pro
vides a penalty for disturbing or interfering with the wires,
poles or other property of a telephone company.
A telephone company is not required under the provisions

of sec. 175.06, Stats., to render service over a telephone line
which has been connected with its system without its con

sent. This section merely requires a telephone company to
render service without discrimination to all applicants
therefor. It does not authorize any person to build a tele
phone line and connect it with that of a telephone company
without the consent of the telephone company and without
complying with all reasonable rules and regulations with
respect to the extension of service to new customers.
SB
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Bridges and Highways — Fences — Owner of land is re
lieved from paying share of cost of maintaining partition
fence where he conveys to county for highway purposes
parcel lying parallel to and adjoining said partition fence

and over which parcel highway wholly passes, as long as

parcel is used as public highway.

March 10, 1931.

John A. Cannon,

District Attorney,
West Bend, Wisconsin.

You state that in July, 1930, Washington county bought

a parcel of land from one H for a right of way to relocate

state trunk highway 33. The parcel bought was along the
south line of H's property, the south line of the parcel being

the south line of that particular tract. The original parti
tion fence between H and the adjoining owner A remains

and will serve A as a fence along the south side of the new

highway.
In connection with determining the consideration to be

paid by the county to H, you submit the question as to
whether H remains liable to pay a share of the cost of
maintaining such fence.

H's liability, if any, is imposed by sec. 90.03, Stats., which

requires that:

"The respective occupants of adjoining lands, used and
occupied for farming purposes, and the respective owners
of adjoining lands when the lands of one of such owners is
used and occupied for farming purposes, shall keep and
maintain partition fences between their own and next ad
joining premises in equal shares so long as either party con
tinues to so occupy the same, and such fences shall be kept
in good repair throughout the year unless the occupants of
the lands on both sides otherwise mutually agree."

The conveyance used in the transaction above described

is in the usual form, and it provides to the effect that H

grants and conveys the parcel to the county "for highway
purposes as long as so used." It is plain that by said con

veyance the public acquired merely an easement or right of
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passage. In other words, title to the soil remained and con
tinues in H, with the right to possession and use, subject
to the public easement. See Spence v. Frantz, 195 Wis. 69,
70; Hustisford v. Knuth, 190 Wis. 495, 496.

Accordingly H continues to be the owner of the parcel in
the sense of having title thereto. Yet it does not necessarily
follow that H is an "owner of adjoining land" or an "oc
cupant of adjoining land" within the meaning of sec. 90.03,
so as to require him to pay a share of the cost of main
taining the fence in question.
The word "owner" is not a word of fixed meaning, but

IS given meanings of widely varying significance, accord
ing to context and subject matter. Peterson v. Johnson, 132
Wis. 280, 282. See also 50 C. J. 770-771, 5 Words and
Phrajios (3d S.) 773, note 2 A. L. R. 778. So is the word
"occupant" given meanings of varying significance. See 5
Words and Phrases (3d S.) 542.
Here H's right to occupation and use of the parcel in

question is subject to the public easement or right of pas
sage. It is seen, therefore, that H's occupation and use
are theoretical rather than real, for the exercise of the
right of passage is practically exclusive. As long as the
parcel is used as a public highway, H has no substantial
use of such parcel. As long as the parcel is used as a public
highway, H s occupation and use of such parcel are practic
ally suspended, and his remaining land is separated from
A's land by such highway. Moreover, if H desires to inclose
his remaining land from the highway, he will be obliged, at
his own expense, to build an additional fence along the
north side of the highway.

It is our opinion that sec. 90.03 did not intend to include
a person so circumstanced in the category of either an
"owner of adjoining land" or an "occupant of adjoining
land."

It is therefore our conclusion that, as long as the parcel
is used as a public highway, H is not liable to pay any share
of the cost of maintaining the fence in question.
PCS
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Public Officers — County Board — Malfeasance — Mem
ber of county board who conducts garage and repair shop
cannot enter into contract with county highway committee
for repair of county machinery.

March 10, 1931.

James P. Cullbn,

District Attorney,
Prairie du Chien, Wisconsin.

You ask if a supervisor of a village, as a member of the
county board, who conducts a garage and repair shop,
would be violating the provisions of sec. 348.28 of the stat
utes if he enters into a contract with the county highway
commission for the repair of county machinery, such super
visor not being a member of the county highway commit
tee.

My answer is "Yes." You will notice that statute pro
hibits him from being interested in any contract with the
county. It was held in the case of Henry v. Dolen, 186 Wis.
622, that a contract for work is a contract within the pro
hibitions of that statute, and that case overruled an intim
ation in the case of Menasha Woodenware Co. v. Winter,
159 Wis. 437. See XIX Op. Atty. Gen. 258 and 264.
TLM

Appropriations and Expenditures — Public Officers —
Board of asylum trustees may use for construction of
building only money appropriated by county board for that
purpose.

March 10,1931.

William M. Gleiss,

District Attorney,

Sparta, Wisconsin.

You state , that the county board of Monroe county ap
propriated $5500 for the construction of a building ad
joining the asylum and you ask the following question:

"Assuming that the appropriation is not sufficient to
construct the building, can the board of asylum trustees
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take from the farm fund or any other fund under their
control money in excess of the appropriation of the county
board to finish the construction of the building?"

The board of asylum trustees may use for the construc
tion of the building only the money appropriated by the
county board for that purpose.

Subsec. (8), sec. 46.18, Stats., provides as follows:

"The county board shall annually appropriate for opera-
non and maintenance of each such institution, in addition
to the amount appropriated for construction and improve
ment of grounds and buildings, a sum not less than the
amount of state aid estimated by the trustees to accrue to
said institution; or such lesser sum as may be'estimated by
the trustees to be necessary for operation and maintenance."

This subsection was considered in XII Op. Atty. Gen. 26-
27, and this comment made:

"* * * A reading of the section referred to will dis
close that the trustees have the power of expending moneys
which have been appropriated by the county board for (a)
construction and improvement of grounds and buildings,
and (b) operation and maintenance of the institution."

The opinion also points out that the trustees have no
powers other than those granted by the statute. The stat
utes give no authority to the trustees to appropriate money;
that power resides entirely in the county board. The trus
tees merely expend the money appropriated by the county
board. Naturally, therefore, when the county board ap
propriates a certain sum for the construction of a building,
that is the only sum which the trustees may use for the con
struction of the building.
ML
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Navigable Waters — Riparian Rights — Riparian owner
may not erect dike on his own land along banks of rivei
where construction of such dike would cause ordinary floods
to overflow lands of other persons.

March 10,1931.

Adolph Kanneberg, Chairman,
Railroad Commission.

Under date of February 27 you submitted the following
questions:

" 'A' owns land bounded on one side by a navigable
stream which periodically overflows its natural banks, there
by inundating many acres of flat land. May such owner
erect a dike upon his own land along the banks of the
in order to prevent flood waters from covering his land, it
the effect of such dike is to restrict the flood flow to a nar
rower channel, thereby causing a greater flood on his neigh
bor's lands on the opposite side of the river? If such dike is
a legal structure, how close to the main channel of the river
may it be erected?"

The common law rule applicable to such situations ap
pears to be that a riparian owner may use his property in
such manner as shall cause no detriment to other ripaiian
owners.

Se'e, Angell on Watercourses (7th ed.) p. 555.
The question is also discussed in Gould on Waters (3d

ed.) pp. 317-318, where it is said:

«.i. * jg lawful to embank against the sea, even

when the effect may be to cause the water to beat with in
creased violence against the adjoining land, thereby render
ing it necessary for the adjoining land owner to enlarge or
strengthen his defenses. But this rule is not applicable in
the case of embankments by the side of a river, whether
public or private. A riparian proprietor is not only entitled
to have the water flow to him in its natural state, so far as
that is a benefit, as e.g., to turn his mill and water his cat
tle, but in times of ordinary flood he is bound to receive the
water, so far as it is a nuisance by its tendency to flood his
land, and cannot exclude the superabundant water to the
injuiy of other proprietors."
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Further, at pages 318-319, it is said;

iJIeo-a] % fto intended to exclude the water, are
J  ?fi <^iversion of a stream from its ac-
nnnncH channel, and throw the water upon the land of anopposite or adjoining proprietor, "

Numerous cases are cited by Gould to the propositions
above set forth.

_ The authorities upon this point are quoted in a note found
in 16 A. L. R. 629, where the general rule is stated as fol
lows;

A riparian owner has no right to construct an embank
ment or barrier along the normal bank of the stream, to pro-
^ct his land from the overflow thereof, when such embank
ment or barrier will cause the waters of the stream, in times

propiietm-s^'' damage the lands of other riparian
No Wisconsin case directly in point has been found, but

no reason is perceived why the general rule above stated,
which IS supported by a preponderance of authority, should
not be applicable in Wisconsin.

Your question is therefore answered in the negative,
which makes unnecessary an answer to your second inquiry!
SB

Taxation— Delinquent Taxes ~'Rvl\q for making and
entering special assessments for street improvements on tax
rolls in separate columns both in tax roll and in delinquent
roll stated. Credit and debit for same should be made
separately as indicated in State ex rel. Donnelly v. Hobe,
106 Wis. 411, for statutory provisions are substantially
same as for special charter city in that case.

March 10, 1931.
Stanley A. Staidl,

District Attorney,
Appleton, Wisconsin.

You submit four questions relating to the subject of levy
ing and collecting special assessments by cities and counties
and you call attention to the fact that under sec. 62.21, sub-
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sec. (1), par. (d), Stats., if these taxes are not paid they
are to be returned to the county treasurer in the same man
ner as general real estate taxes, and you say the question
arises whether or not the county treasurer should give to
the city treasurer credit for these delinquent taxes in all
cases. The specific questions you want answered read as
follows:

"1. If the city pays for the improvement work by issuing
certificates to the contractors, should the county treasurer
allow credit for delinquent assessments?
"2. If the city issues bonds to pay for these permanent

improvements, and the bonds are to be repaid out of collec
tions, should the county treasurer allow credit for these de
linquent assessments?
"3. We are familiar with one city in this county which

pays the contractors in cash and which makes up special a^
sessments certificates for each parcel of real estate which
certificates are made payable to the contractor and are kept
on file in the city clerk's office. Should the county treasurer
allow credit in the tax settlement for delinquent assess
ments arising from this transaction?
"4. Is the county treasurer required to charge back un

sold tax certificates after a period of three years, as d^
scribed in section 62.21 (h) and if so, how long has this
statute been in effect?"

Without attempting to answer specifically each question
and give reasons for such answer, I refer you to the case of
State ex rel. Donnelly v. Hohe, 106 Wis. 411, which I think
covers the whole question, and while that case arose on the
special assessment under the provisions of the special city
charter of Superior, I think the general scheme and plan of
levying, collecting and returning delinquent special assess
ments under the present statute is practically the same as
it was in the special city charter there involved.
The special assessment should be entered on the tax roll

in a separate column and if not collected returned in a sepa
rate column. While the county treasurer should credit the
city treasurer with the amount of the special assessment
taxes, they should not be credited as general taxes but as
special assessments and when paid or collected by the
county should be paid direct to the holder of the special
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assessment and not to the city treasurer. That, I think, is
the effect of the Donnelly decision and while some of those
provisions had to be read into the provisions of the special
charter in order to make it complete, I think the same gen
eral effect should be given to the general charter provisions,
and I think that Donnelly decision and this general discus
sion answers your separate questions without giving specific
answers to each but I do not think the practice in a particu
lar city would change that rule.
TLM

Counties — County Ordinances — Mortgages, Deeds, etc.
— Resolution or ordinance authorizing county clerk to sell
and convey land of county as provided in sec. 59.67, subsec.
(2), Stats., should be referred to in deed executed by county
clerk.

March 11, 1931.
Edmund H. Drager,

District Attorney,
Eagle River, Wisconsin.

In your letters of February 9 and 21 you inquire whether
the resolution of a county board authorizing the county
clerk to execute a deed, should be incorporated into such
deed. You also request a form of quit claim deed to be used
when the county conveys property that it has acquired by
tax deed.

Sec. 59.67, Wis. Stats., directs the manner in which prop
erty of the county shall be conveyed, as follows:

" (2) * * * county board may, by resolution or
ordinance, direct the county clerk to sell and convey any real
estate of the county not donated and required to be held
for a special purpose, and all deeds made in pursuance
thereof on behalf of the county by the county clerk under
his hand and the county seal and acknowledged by him
shall convey all the right, title, interest and estate which
the county may then have in and to the land so conveyed."

The statutes do not prescribe a form of deed to be used
by the county clerk. I am of the opinion that a deed of the
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county clerk should contain a reference to such resolution
or ordinance, so that such resolution or ordinance can easily
be procured if it is necessary to make proof of the authority
of the clerk to execute such deed. In the case of Ward v.
Necedah Lumber Company, 70 Wis. 445, our supreme court
laid down the rule that the recital in a deed of a resolution
empowering the county clerk to sell land, was not per se
evidence of the existence of such resolution, but that the
resolution itself should be produced.

AJM

Public Health — Basic Science Law — Anesthesia — One

not a physician or dentist may not administer anesthetics
except under direction and control of physician or dentist
nor hold out to do so. Both she and physician or dentist
would be liable for her negligence whether or not she was
given full charge of administering anesthetic.

March 11,1931.

Ewald C. Wetzel, President,
Board of Dental Examiners,

Milwaukee, Wisconsin.

You enclose a business card reading as follows:

"  announces that after the first of March she
will be prepared to administer Nitrous Oxid-Oxygen Anes
thetics at your office. Twelve years' experience in Exo-
dontists' offices using Heidbrink apparatus."

You state that the party is not a dentist, a physician or
a nurse and inquire what is the status of the person so ad
vertising ; whether she has a right to announce herself as an
anesthetist; what would be her responsibility in case of a
fatality; also what would be the responsibility of a dentist
in whose office the fatality occurred and whether any dilfer-
ent answer would be given to these questions if she were a
registered nurse.
The statutes do not require license in order to practice

nursing, providing only that one may not hold out as a reg
istered nurse without being licensed as such. Dentists may
therefore employ unlicensed and unregistered persons as
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their assistants. Not being a dentist or physician, however,

she may not administer anesthetics except under the direc
tion and supervision of the dentist; that is, she may not be
the judge of whether the anesthetic should be administered,
nor may she control its administration. If the party oper

ates other than under the direction and control of the den

tist or holds out so to do, it is my opinion that she is un
lawfully "treating the sick" as that phrase is used in the
basic science law, "practicing medicine" as that phrase is

used in the medical practice act and "practicing dentistry"
as that phrase is used in the dental practice act, the admin
istration of anesthetics being a part of each of these.

In case of a fatality, if the dentist had permitted her to
have control, without supervision by himself, I am inclined
to the opinion that the dentist would be liable if the death
were caused by her negligence in improperly administering
the anesthetic. She also would be liable under those cir

cumstances. And also if she operated under the dentist's
supervision and control, each would be liable for her neg
ligence.

If she were a nurse the situation would not be different,

for a nurse is not qualified or authorized to administer an
esthetics, except under the supervision of a qualified phys
ician or dentist.

In giving this as my opinion, however, I must remind
you that the law of malpractice, that is, negligence in the
practice of medicine or dentistry, is quite involved and that
many facts have to be considered in determining the ques
tion of liability in any particular case. My opinion, therefore,
is but a general one.
FMW
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Elections — Residence — Sheriff who has home in one

city but moved to county seat during his official term intend
ing to return to his foi'mer home at close of his term, may
claim continued residence at his former home for voting

purposes.

March 13,1931.
L. A. Kobnig,

District Attorney,

Phillips, Wisconsin.

In answer to your letter of March 6, will say that the
residence of any person is largely a question of fact or in
tent. You say your sheriff has always lived at Park Falls

except when he is sheriff and he then lives at Phillips be
cause the county seat is there, but he has always considered
Park Falls his home for he owns his home in that city and

has always voted there and his intention has always been
to claim Park Falls as his home and residence.

You say the question has arisen now whether he can be
denied the right to vote at Park Falls at the local city elec
tion and whether Phillips or Park Falls is his present legal

residence for voting purposes.
On your statement of facts I think he has an absolute

right to vote at Park Falls, that being his home and, as you
say, he never has intended to change his home or legal
residence from that place to Phillips. His residence at Phil

lips would be his temporary residence while he is an officer
and hot his legal residence.
A great many public officers retain their residence at their

old home while holding public office and I think they have a
perfect right to elect to do so.
TLM
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Taxation — Extension of Time for Payment — Taxes
extended under ch. 5, Laws 1931, are to be returned delin
quent and same procedure followed as with other delinquent
taxes except that taxpayer may pay prior to June 1 without
penalty or interest.

March 17, 1931.

Martin Gulbrandsbn,

District Attorney,

Viroqua, Wisconsin.

In your letter of March 5, you ask the following ques
tions :

"1. Must the county treasurer give the town, village or
city treasurer credit on the county tax in their settlement ■
on March 22, 1931, for unpaid taxes on which local authori
ties have extended payment until June 1st, or
"2. Should such extended taxes be received by the county

treasurer for collection only and paid over to the districts
June 1st, or when collected."

You will note that ch. 5, Laws 1931, provides that the tax
extended thereunder is to be returned delinquent, advertised
for sale and sold and "treated in all respects as other delin
quent taxes, except that the owners of such lands shall be
entitled to pay such taxes at the amount extended upon the
local tax roll without penalty, interest or other charges ex
cept the fee for advertising the same at tax sale, at any
time before the first day of June, 1931."
The only effect of the affidavit and the only change made

in the delinquent tax procedure is that the taxpayer may
pay, up to June 1, without penalty or interest.
The first question is answered. Yes, and the second ques

tion therefore drops out.
Because county taxes are last paid by the local treasurer

under subsec. (2), sec. 74.15, Stats., the county holds the
bag, so to speak, on delinquent taxes. However, the credit
required to be given the local treasurer is a book credit only
and if the credit exceeds the amount of county taxes levied
in the municipality the municipality is then also short of
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receiving its full levy and continues short until the county
shall have collected from the delinquent taxes the county
tax and turned over the excess under subsec. (3), sec. 74.19.
FMW

Indigent, Insane, etc, — In county where distinction be
tween county poor and town, village and city poor has not
been abolished, it is duty of town, village or city to relieve
and support all poor; this includes furnishing of insulin to
indigent person affected with diabetes.

March 18,1931.
Dr. G. W. Henika,

Assistant State Health Officer.
In your recent communication you refer to an official

opinion by this department in XVIII Op. Atty. Gen. 8, where
it was held that the poor commissioner has power to fur
nish daily supply of insulin to persons affected with dia
betes, even though such person is capable of supporting
himself in all other respects. You state that you are con
fronted with a somewhat similar situation with the excep
tion that the county in question has never voted to abolish
the distinction between county poor and town, village and
city poor, and the question now arises as to whether the
county under such condition would be liable for the furnish
ing of this patient with the necessary food and medicine
under the circumstances stated or whether the responsibil
ity rests upon the town, village or city wherein the patient
resides.

Under sec. 49.01, Stats., it is made the duty of every
town, village or city to relieve all poor and indigent persons
lawfully settled therein whenever they shall stand in need
thereof, except as otherwise provided. In sec. 49.15 it is
provided that the county may abolish the distinction be
tween county poor and town, village and city poor and that
the county shall then relieve and support the poor in said
county. This has not been done in your county. It therefore
follows that the responsibility rests upon the township, vil
lage or city instead of the county.
JEM
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Counties — County board has no power to pass resolution
prohibiting employment of married women in respective
offices. County board has power, however, to fix salaries of
deputies and assistants, except undersheriff, in any of coun
ty offices.

March 18, 1931.

V. C. Lewellen,
District Attorney,

Green Bay, Wisconsin.

On January 7 you inquired by telephone whether a county

board by a resolution may prohibit the employment of mar
ried women in the respective county offices and whether this
is mandatory upon said county officials to discontinue the
employment of married women in the county offices.

The county board has no powers other than those that
are given to it by express statute or those necessarily im
plied from express statute. The deputies of the regular
county officers are appointed by such officers without the ap
proval of the county board. There is no provision in the
statute which limits the officer to appointing only unmarried
women or male persons. I am therefore constrained to

answer your question to the effect that the county board
has no power to prohibit the employment of married women
in the respective county offices.

The county board, however, has the power to fix the com
pensation of the deputies in the various offices at any time.
Sec. 59.15, subsec. (3), Stats., provides that "the county
board may at any time fix or change the number of deputies,
clerks and assistants that may be appointed by any county
officer and fix or change the annual salary of each such ap
pointee, except that the salaries of the undersheriff and of
the register in probate may be changed only at the annual
meeting."

Under this power the county board may, of course, exert
some influence over the appointment of deputies indirectly,
but a resolution such as you describe cannot legally be
passed by the county board.

JEM
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Banks and Banking — Corporations — Corporation can
not subscribe for and become owner of more than ten per
cent of stock of state bank about to be organized in Wis
consin.

March 18, 1931.
C. F. SCHWENKER,

Commissioner of Banking.

You ask the following question: Can a foreign corpora
tion, which has qualified under sec. 226.02, Stats., subscribe
for and become the owner of more than 10% of the stock of
a state bank which is about to be organized in Wisconsin?

A corporation cannot subscribe for and become the owner

of more than 10% of the stock of a state bank about to be

organized.

Sec. 182.01, subsec. (9), Stats., provides:

"Any corporation organized under chapter 180 of the
statutes may subscribe for, take or hold stock in any other
corporation except as herein provided. The consideration
for such purchase may be paid in the stock or bonds, or
both, of the purchasing company; but no corporation organ
ized under chapter 180 of the statutes may subscribe for,
take or hold more than ten per cent of the capital stock of
any state bank or trust company, unless seventy-five per
cent of the stock of both corporations shall vote in favor
thereof at a meeting especially called for that purpose, but
no state bank or trust company may vote to authorize a
foreign corporation to purchase stock in such bank or trust
company unless such foreign corporation shall have filed its
articles of incorporation with the secretary of state and is
authorized to do business in Wisconsin as provided in sec
tion 226.02 of the statutes."

The right of a corporation to subscribe for, take or hold
more than 10% of the stock of a Wisconsin bank or trust

company is dependent upon the favorable vote of 75% of
the stock of both corporations at a meeting called especially
for that purpose. A bank does not become a body corporate
until it has executed and filed its articles of incorporation
with the commissioner of banking, the commissioner of
banking has approved such articles, and an approved copy
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of such articles has been filed with the register of deeds of
the county in which the bank is to be located {subsec. (1),
sec. 221.04, Stats.). Until the bank becomes a body corpor

ate, there can be no vote of the stock, nor can there be any
meeting of the stockholders. It is impossible, therefore, for
a corporation to subscribe for and become the owner of
more than 10% of the stock of the proposed bank, simply
because the proposed bank cannot give the authority nec
essary for such subscription and ownership. Any contract
for the purchase of stock by one corporation in another cor
poration would be void unless in strict compliance with the
statutory provisions granting the power to make such pur
chase. See: Kappers v. Cast Stone Construction Co., 184
Wis. 627.

You state that the actual application of authority to or
ganize the bank does not bear the name of the corporation,
but that it is understood that the corporation will own a
substantial block of stock after the bank has been organ

ized. While unnecessary to the answer of the question sub
mitted, it may be permissible to state that a corporation
cannot be one of the organizers of a bank (see subsec. (1),
sec. 221.01, Stats.), and to invite attention to par. (a) of
subsec. (7) of sec. 221.03, Stats., which requires a declara
tion on behalf of the corporators "That all stockholders
have subscribed for the stock accredited to them in list of
stockholders, in good faith and not as the representative or
agent of any corporation or other person."
ML
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Taxation — Extension of Time for Payment — Under ch.
5, Laws 1931, extension is not postponement of delinquency
but extension of time within which taxes may be paid with
out usual penalty and interest charges.

March 19, 1931.
R. M. SCHLABACH,

District Attorney,
La Crosse, Wisconsin.

You ask the opinion of the attorney general upon the date
of delinquency of real estate taxes, time to pay which has
been extended under the provisions of ch. 5, Laws 1931.
You say that you are of the opinion that they are delinquent
at the same time as in former years and that the procedure
is the same, the only difference being that upon the filing
of the affidavit there is no penalty if they are paid prior to
June 1.

Your opinion is correct. The taxes are delinquent as soon
as the regular time for paying has expired, the reference to
March 22 in the law being only for the purpose of fitting
emergency extension provided by ch. 5, Laws 1931 .into
regular delinquency procedure.

I am enclosing to you herewith copy of an opinion to the
district attorney of Vernon county under date of March

17,* which is to the same effect.
FMW

* Page 139 of this volume.
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Taxation — Extension of Time for Payment — Taxes ex
tended under ch. 5, Laws 1931, are to be returned delin
quent and same procedure is to be followed as with other
delinquent taxes except that taxpayer may pqy prior to
June 1 without penalty and interest.

March 20, 1931.
Morris Barnett,

District Attorney,
Kenosha, Wisconsin.

I have your letter of March 11, in which you cite sec.
74.15, subsecs. (1) and (2), Stats., and you say:

"Due to the business depression existent in our county,
payments of taxes have been relatively slow, and there is a
large delinquency."

You quote from sec. 74.15, (2):

"* * * Out of the taxes collected, the treasurer shall
first pay the state tax to the county treasurer, and shall
then set aside all sums of money levied for school taxes.

You will find that section construed in XVIII Op. Atty.
Gen. 178 and XIII Op. Atty. Gen. 532. I think those opin
ions will sufficiently advise you as to the manner of making
your return and the payment or collection of the various

sums specified.

Under date of March 17, 1931, we considered the ques
tion of the effect of ch. 5; Laws 1981, of the extension of taxes
under that law, and you will notice that we there say the
taxes extended under ch. 5, Laws 1931, are to be returned
delinquent and the same procedure followed as with other
delinquent taxes except that the taxpayer may pay prior
to June 1, without penalty or interest and of course, after
the county receives its county levies, the balance is to be
paid to the municipality and applied as if it had been recol
lected there.

TLM

Page 139 of this volume.
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Indigent, Insane, etc. — Mothers' Pemions — Medical
aid given to indigent family of city of Crandon at request of
poor commissioner of city must be paid for by city although
mother receives pension under sec. 48.33, Stats.

March 20, 1931.

F. W. Horne,

District Attorney,
Crandon, Wisconsin.

You have submitted the following as a basis for an offi
cial opinion which has been submitted to you by Dr. G. W.
Ison of Crandon.

"One Mrs. B. a widow, a legal resident of the city of
Crandon, drawing a widow's pension, could not take care of
her children in a number of cases of typhoid fever, conse
quently I was authorized to do so by our city poor commis
sioner. This care was all for Mrs. B's children. When my
bill was presented to the city our city attoniey contends
that the city has no right to pay this bill and that it is a
straight county charge inasmuch as this is for her children
and her drawing a widow's pension. The county, of course,
also refuses to pay it."

In answering this question I assume, although you do not
state it, that the distinction between county poor and town,
village and city poor has not been abolished by your county
and that the indigent in your county are supported by the
local municipality instead of the county. This woman re
ceives a mother's pension under sec. 48.33, Stats. You will
note that under subsec. (6) it is provided that medical and
dental aid may be granted to minor children, the mother or
the incapacitated father as necessary. It also provides:

pursuant to thjs section shall be the only
form of public assistance granted to the family, except med
ical or dental aid, * * *"

Under sec. 49.01 it is the duty of the city to relieve the
indigent, and this includes medicine. Under these various
provisions medical aid maj*^ be granted under the mothers
pension law, as well as by the city under sec. 49.01. In this
case the medical aid was perfoimed by Dr. G. W. Ison at the
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request of the poor commission of the city and it was not
furnished under the mothers' pension law by the county
authorities.

I am therefore of the opinion that the city is liable for
this medical aid instead of the county.
JEM

Bridges and Highways—Counties—Insurance—County
is not liable for damages caused by county machinery and
equipment used in construction and maintenance of public
highways.

Insurance carrier is not liable for damages in cases where
insured municipality would not be liable.

March 20, 1931.
John A. Meleski,

District Attorney,
Stevens Point, Wisconsin.

You ask the following question:

Is a county liable for damages for injuries to persons and
property caused by county machinery and equipment used
in the construction and maintenance, including snow remov
al, of public highways in the county ?
A county is not liable for damages caused by county ma

chinery and equipment used in the construction and main

tenance of public highways.
At common law there was no liability for defects in the

highway, the maintenance of highways being entirely a
governmental function. Morrison v. Eau Claire, 115 Wis.
538, 542. Except where changed by statute, municipalities
are not liable for damages resulting from the performance
of governmental functions. The subject was given adequate
treatment in VIII Op. Atty. Gen. 798, where it was held
that a county was not liable for injury done by fire caused
by sparks from an engine used by county employees to pull
a road grader. Since the statute does not expressly make
the county liable for injuries resulting from the use of
equipment in the maintenance of roads, there is no liability.
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You ask the further question: Assuming that the county
is not liable for damage, but the county has nevertheless
procured a blanket insurance policy covering such injuries
and damage, would the insurance carrier be liable to third
parties in case injuries or damage resulted?

Tlie insurance carrier would not be liable. The insurance
policy is a contract of indemnity against liability; and only
in cases where liability existed on behalf of the county
would liability exist on behalf of the insurance carrier. See
XIII Op. Atty. Gen. 387; XVIII Op. Atty. Gen. 559.
ML

Insurance — Reserve Liabilities — Sec. 203.49, Stats.,

does not exempt domestic mutual cyclone insurance com
panies operating under assessment plan from requirements
of sec. 201.18.

March 20, 1931.

C. E. Schaffer, Chief Clerk,
Assembly.

You ask the following question:

"1. Does sec. 203.49 of the statutes exempt domestic
mutual cyclone insurance companies, operating on the as
sessment plan, from the requirements of sec. 201.18?"

Sec. 203.49, Stats., does not exempt domestic mutual cy
clone insurance companies operating under the assessment
plan from the requirements of sec. 201.18.

Sec. 203.49, Stats., provides as follows:

"Tlie provisions of this act shall not apply to town mutual
companies nor to domestic mutual cyclone insurance com
panies operating on the assessment plan, nor to mutual com
panies or reciprocal exchange paying no commissions for the
procurement of business and confining their business to a
line of risks principally sprinklered, in course of being so
sprinklered, or principally of noncombustible construction
and occupancy, and allied properties of such risks under the
same ownership and used in connection with the business
operation and conduct of such risks, and which insurers re
ceive from their members premium deposits in excess of the
expected requirements, the unabsorbed portions of which
are returned to the members."
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Sec. 203.49 is a part of the rating law enacted by ch. 61,
Laws 1917, which created eighteen new sections numbered
from sec. 1946-1 to sec. 1946-18. As originally enacted sec.
203.49 (sec. 1946-18) read as follows:

"The provisions of this act shall not apply to town mutual
companies."

By ch. 425, sec. 17, Laws 1919, these words were added:
nor to domestic mutual cyclone insurance companies oper

ating on the assessment plan." The remaining provisions
were added by ch. 878, Laws 1925.

Sec. 203.49, in using the phrase "the provisions of this
act" clearly refers merely to the so-called rating law—that
is, the act passed in 1917.

Sec. 201.18, Stats., provides in part as follows:

"(1) It shall be the duty of the commissioner of insur
ance to compute the unearned premium or reinsurance re-
seiwe for every insurance company authorized to transact
any line of business set forth in section 201.04, for which no
other statutory provision is made, by setting up fihy per
cent of the premiums received on all unexpired risks that
have one year or less to run, and pro rata of all premiums
written or renewed on risks that have more than one year
to run. Provided, however, that in the case of perpetual
risks or policies, the whole amount of deposit or premium
paid by the assured shall be set up as a reserve. Every such
company shall be required to show the reserve, computed
upon this basis, as a liability in the annual statement as
required by section 201.50."

This section was not a part of ch. 61, Laws 1917; it re
fers entirely to reserve liabilities and has nothing to do with
the rating provisions. Obviously, the exemption of an in
surance company from the provisions of the rating law
cannot possibly exempt it from the provisions of the law
relating to reserve liabilities.

You ask the following question:

"2. May a domestic mutual cyclone insurance company
operating on the assessment plan having the following pro
vision in its by-laws; Tn the event of the cancellation of the
policy the insured shall be charged and be liable for the pro
rata share of losses, a fee of one dollar and fifty cents as the
cost for issuing the policy and a cancellation fee of fifty
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cents, which charge shall be deducted from any premium at
the time remaining to the credit of the insured; provided,
however, that if at the time of such cancellation the balance
of premium remaining to the credit of the insured shall not
be sufficient to meet such charges then the insured shall be
liable for an additional premium to equal such charge.' de
duct such charges from the amount required for its un
earned premium reserve?"

A company operating on the assessment plan is in the
very nature of things not required to carry any reserve. The
assessment plan contemplates payment, not out of a reserve
built up from fixed premiums, but out of the collection of
such assessments from policy holders as may be necessary
for the payment of liability incurred. See; The State ex
rel. Covenant Mutual Benefit Ass'n of Illinois v. Boot, 83
Wis. 667; 1 Words & Phrases, 3d series, 664-665. Since
a company operating on the assessment plan is not required
to have any reserve, no answer need be given to your sec
ond question.
ML ^

Taxation — Extension of Time for Payment— Wiscon
sin Statutes — Ch. 5, Laws 1931, controls for 1930 taxes
over provisions of statutes inconsistent therewith.

March 25, 1931.

R. A. Forsythe,

District Attorney,
Hudson, Wisconsin.

You submit a request for an opinion upon whether ch.
5, Laws 1931, permits the payment of the extended tax
without penalty or interest, inasmuch as sees. 74.03 and
74.51 are not specifically repealed.
Ch. 5, Laws 1931, applies only to the one year and its

provisions as to that year prevail over all other provisions
of the statutes. The specific provision is that where the
taxes are extended under this chapter "the owners of such
lands shall be entitled to pay such taxes at the amount ex
tended by the local tax roll without penalty, interest or other
charges, except the fee for advertising. * * *"

This language is specific and plain, and controls this
year.

FMW
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Appropriations and Expenditures — Municipal Corpora
tions — School Districts — Funds of village created by sale
of electric light plant may not be used under general law for
construction or extensive repair of district schoolhouse, al
though boundaries of school district and village coincide.

March 26, 1931.
John Callahan, State Superintendent,

Department of Public Instruction.

You say several months ago the village of Eagle River,
Vilas county, sold its electric light plant. This territory
comprises school district No. 1, township of Eagle River.
This school district is in need of a new school house or ex
tensive remodeling of the present building and an addition
thereto. And you ask if we could suggest a legal way where
by this money or any part of it now in the town treasury
can be used for the purpose of erecting a new school house
in district No. 1 or for remodeling it and adding an addition
thereto.

You call my attention to sec. 61.34, subsec. (31), of the
statutes, which reads as follows:

"To acquire by gift, grant, devise, bequest, donation, pur
chase or condemnation any estate, real or personal, situated
within or without the village, for parks, libraries, commun
ity centers, picnic groves, river fronts, lake shores, places of
historic interest, fine outlooks, waterworks plant, sewage
disposal plant, and for any other public purpose; to sell, dis
pose of and convey the same; to improve and beautify the
same; and to construct, own, lease and maintain buildings
for instruction, i-ecreation, amusement and any other public
purposes on any of such property."
You also call my attention to sec. 67.04 (4) and sec. 67.04

(2) (b), by which it is provided that a village may borrow
money and issue bonds:

"For the purchase or erection of new school buildings, or
additions to old buildings or to purchase school sites; to ac
quire sites and erect or enlarge buildings thereon, and to
equip such new or old buildings, for parental or vocational
schools, or for use by the local board of industrial educa
tion."

I am of the opinion that sec. 61.34 (31) is not intended
to cover regular school buildings. So distinct are the muni-
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cipal functions of local units of government upon school af
fairs that the supreme court has held that they are not in
cluded in the home rule amendment to the constitution; that

is, school affairs are not municipal affairs. Siaie ex rel,
Harbach v. Mayor, 189 Wis. 84.
The statutorj' authorization for the borrowing of money

and the issuing of bonds by a village for a school building
can have no force or effect without some authority for the
expenditure of money by a village for a school building. So
important a power cannot be inferred from an indirect pro
vision for the issue of bonds.

The proceeds of the electric light plant being general
funds of the village, I am of the opinion that the village
board may not use these funds for the construction or ex
tensive repair of a schoolhouse belonging to the school dis
trict, which is a separate municipal corporation of a lower
gi-ade than the village corporation and distinct in its prop
erty and government, although it may incidentally coincide
territorially with the village.

FMW

Corporations —^ Public Utilities — Municipal Corpora
tions— Villages — Contract entered into between village
and electric public utility for twenty-year period is void be
cause prohibited by sec. 66.06, subsec. (4), Stats.

March 27, 1931.

Railroad Commission.

Attention William M. Dinneen, Secretary.

Under date of March 12 you submitted with your letter a
contract between the village of Kilbourn and an electric
utility and inquire whether such contract is valid.
In paragraph 1 it is provided that the contract shall be

for a term of twenty years commencing January, 1921, or
as soon thereafter as the company delivers and the customer
receives electric energy. It is further provided that the con
tract shall continue in force after the expiration of the
above term until canceled, and that after the expiration of
the twenty years it may be canceled by either party upon
at least one year's notice in writing. It.is further provided
in the contract that it is mutually understood by both par-
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ties that the rates therein specified are subject to revision
and change by the railroad commission.

As pointed out in an opinion rendered to your department
on December 31, 1930, XIX Op. Atty. Gen. 630, sec. 66.06
(4), Stats, provides:

"(a) Cities and villages may contract for furnishing
light or heat to the municipality or to the inhabitants there
of for a period of not more than ten years or for an inde
terminate period if the prices shall be subject to adjust
ment at intervals of not greater than five years."

The contract which you submit is as above indicated,

subject to adjustment as to prices at any time by the rail

road commission upon application by either party to the
commission, which provision, I think, reasonably complies

with the call of the statute in this respect.

The contract, however, was for a definite period greater
than that specified by the statute, and so, in that respect,

contrary to the provisions thereof. Where there is a specific

statute forbidding a contract the public authorities have no

lawful right to make such contract. See cases cited in

the opinion referred to.

It is my opinion, therefore, that this contract is not bind
ing on either of the contracting parties.

SB

Taxation — Inheritance Taxes — Sec. 72.17, Stats., pro

vides special proceedings for determination of inheritance
tax due where deceased left no estate, no probate or admini
stration proceedings were brought, and amount of life in

surance was paid directly to deceased's mother, beneficiary,
who, under sec. 72.01, subsec. (7), Stats., is personally liable
therefor.

March 28, 1931.

Albert L. Quilling,

District Attorney,
Menomonie, Wisconsin.

You submit the following statement of facts and request
an opinion thereon: You state that a young man died leav
ing six thousand dollars life insurance which was paid di-
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rectly to his mother by the insurance company. He left no
estate whatsoever and no probate or administration pro
ceedings were brought. You inquire whether the deceased's
mother, the beneficiary, is liable for the payment of inheri

tance tax. You further ask whose duty it is to collect the
same if the tax is collectible.

Subsec. (1), sec. 72.17, Wis. Stats., provides:

"When no application for administration of the estate of
any deceased person is made within sixty days after the
demise of such person, and such estate appears to come un
der the provisions of the inheritance tax laws, or when ad
ministration has been completed without determining the
tax, or when no tax is due, and that fact has not been found
by the court, or when any certificate of survivorship or of
heirship has been applied for or issued under sections 230.47
or 237.09, or when any foreign will has been recorded as
provided in section 238.19, the public administrator of the
proper county, or any person interested in such estate, may
make application for such special or general administration
as may be necessary for the purpose of the adjustment and
payment of such tax, if any, or if no tax is due, for an order
determining that fact."

Subsec. (7), sec. 72.01, Wis. Stats., provides:

"Insurance payable upon the death of any person shall be
deemed a part of his estate for the purpose of the tax, and
shall be taxable to the person or persons entitled thereto.
Such insurance except that returnable for income taxation,
shall be taxable irrespective of the fact that the insurance
premiums on any policy may have been paid by some per
son other than the insured, if the payment of such prem
iums was made out of funds or property contributed by the
insured for such payment, or out of the income accruing
from a principal provided by the insured for such payment,
whether such principal was donated in trust or otherwise."

Under the provisions of subsec. (7), sec. 72.01, Wis.
Stats., the life insurance payable upon the death of any per
son shall be deemed a part of his estate for the purpose of
inheritance tax and shall be taxable to the person entitled
thereto. This was the ruling in Will of Allis, (1921) 174
Wis. 527, 184 N. W. 381. Hence, in this case, the deceased's
mother, the beneficiary of her son's life insurance, is per
sonally liable for the payment of an inheritance tax.

li
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Sec. 72.17, Wis. Stats., provides a special proceeding for
the determination of inheritance tax due in cases where no

probate or administration proceedings were brought. Under
the provisions of this section the public administrator of
the proper county may make application for such special or
general administration as may be necessary for the purpose
of determining the amount of tax due from the beneficiary
of the life insurance who is personally liable for the pay
ment of such tax.

It is, therefore, the opinion of this department that the
insurance company was not obligated to withhold the
amount of the inheritance tax, and in this case the de
ceased's mother, the beneficiary, is personally liable for the
payment of such tax.

HHN

CoTistitutional Law — Corporations — Small Loans Act
— Substitute amendment No. 1, S., to Bill No. 41, S., if
enacted into law, would be constitutional.

Delegation to industrial commission of power to deter
mine interest rates on small loans is constitutional.

March 30, 1931.

R. A. Cobban, Chief Clerk,
Senate.

You submitted a copy of resolution No. 23, S., which re
quests that the attorney general give an opinion on the
constitutionality of substitute amendment No. 1, S., to Bill
No. 41, S. This substitute amendment repeals the present
small loans law (ch. 214, Stats.) and enacts a new small,
loans law, the administration of which is placed in the in
dustrial commission.

The substitute amendment, if enacted into law, would be
constitutional.

The right to regulate small loans was upheld in State ex
rel. Ornstine v. Cary, 126 Wis. 135, 138-139 (writ of error
dismissed 204 U. S. 669), where the court considered sec.
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1691, Stats. 1898 as amended by ch. 278, Laws 1905, which
made it a misdemeanor to receive more than ten per cent
per annum upon money loaned upon chattel security or
secured by assignment of wages, or to ask or receive more
than fourteen per cent per annum in full for all examina
tions, views, fees, etc. In upholding the law, the court said:

"Legislation of this character has been on the statute
books of this state from its early days, and has repeatedly
been enforced in judicial proceedings, some of which have
reached this court. Of these we may mention Lee v. Peck-
ham, 17 Wis. S8S; McArthur v. Schenck, 31 Wis. 673; Coop
er V. Tappan, 9 Wis. 361; and First Nat. Bank v. Plankin-
ton, 27 Wis. 177. The exercise of this legislative power be
ing approved and sanctioned, it necessarily follows that the
legislature is vested with the power to legislate against the
injurious consequences that inhere in the conduct of such
business, and possesses discretion to determine what means
are necessary to the accomplishment of this end, and its
action is valid, unless it has exceeded its authority by im
posing such arbitrary restrictions upon the individual and
his business or occupation as are palpably foreign to the
egitimate purposes sought to be accomplished by the legis
lation. Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273 •
Laiuton v. Steele, 152 U. S. 133, 14 Sup. Ct. 499; State ex
ret. Zillmer v. Kreutzberg, 114 Wis. 530, 90 N. W. 1098.
The provisions of the law limiting the amount to be de
manded and received for the forbearance, use, or loan of
money, goods, or things in action are obviously germane,
and relate to the injurious consequences resulting from an
unrestricted conduct of such business. The claim that the
provisions are an unwarranted invasion of the right to
contract is not well founded. The power of the legislature
to regulate a business for the protection of the public car
ries with it tlie pov/er to control and regulate the right to
contract in relation to it."

The question of the constitutionality of statutes regulat
ing the business of making small loans is the subject of a
comprehensive note in 69 A. L. R. 581. Without referring
to the various cases there considered, it seems sufficient to
give the conclusion:

"In most of the cases coming within the scope of this an
notation, statutes regulating the business of making small
loans have been sustained against various objections of in-



Opinions of the Attorney General 157

fringement of state and Federal constitutional provisions,
*  * * >>

The substitute amendment contains no features which

could not be sustained under the decided cases. The reso

lution raises a doubt particularly in regard to the consti

tutionality of the delegation to the industrial commission of
the power to fix rates of interest. Sec. 214.07 of the pro

posed law provides in part:

"214.07 Powers of Commission; Advisory Committees.
It shall be the duty of the commission and it shall have
power, jurisdiction and authority to investigate the condi
tions and ascertain the facts with reference to small loans
and upon the basis thereof:
"(1) To classify small loans by general order according

to size, nature of security, or in accordance with any differ
entiation which may reasonably distinguish such classes of
loans for the purpose of this chapter;
"(2) To determine and fix by general order such reason

able maximum rale of interest or charge upon each such
class of small loans as will induce efficiently operated com
mercial capital to enter such business in sufficient amounts
to make available reasonably adequate credit facilities to
individuals pressed by lack of funds to meet necessities,
provided that after January 1,1932, no rate of interest shall
be fixed which shall exceed two and a quarter per centum
per month upon any class of loans."

The duties imposed upon the industrial commission in re

gard to the classification of loans and the determination of
interest rates are no different in principle from the rate

making powers given to the railroad commission (upheld in
M., St. P. & S. S. M. R. Co. V. Railroad Commission, 130
Wis. 146), the administration of the workmen's compensa
tion act by the industrial commission (upheld in Borgnis v.
Falk, 147 Wis. 327), and the administration of the blue
sky law by the railroad commission (upheld in Krentzer v.
Westfahl, 187 Wis. 463). A case directly in point on the
right to delegate to a board the power to prescribe the in
terest rate is Dewey v. Richardson, 206 Mass. 430, 92 N. E.
708, 709 (1910), where the court considered statutes 1908,
ch. 605, pars. 1 to 6, which provided for the regulation of
the business of making small loans. In holding that the act

was constitutional, the court said:
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"The plaintiff attacks particularly the requirement that
the licensing officer or board shall from time to time estab
lish regulations respecting the business, and the rate of
interest to be charged, having due regard to the amount of
the loan and the time for which it is made. Under this
section, the rate of interest prescribed may be different in
one city or town from that in another. The right of the
Legislature to delegate to a local board the making of regu
lations under statutes has long been recognized in this com
monwealth, as properly founded on the principle of local
self-government, which has been a part of the law of New
England from the earliest times. Brodbine v. Revere, 182
Mass. 598, 66 N. E. 607; Welch v. Swasey, 193 Mass. 364,
79 N. E. 745, 23 L. R. A. (N. S.) 1160, 118 Am. St. Rep.
523. It is quite possible that in two different cities of the
state, remote from each other, conditions might be so dif
ferent as to justify the establishment of different rates of
interest for short loans of small amounts in different places.
The statute as to pawnbrokers contains substantially the
same provision, and it was held constitutional. Rev. Laws,
c. 102, sec. 35; Com. v. Danziger, 176 Mass. 290, 57 N. E.
461."

It probably should be explained that this opinion is being
rendered because this office is informed that the opinion is
desired notwithstanding the senate action in regard to the

substitute amendment. This opinion would have arrived
prior to the senate action except for the very expeditious
manner in which the senate transacts its business.

ML
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Elections — Ballots — Public Officers — Village Trustees
— Preparation of ballots, including arrangements of names
of candidates thereon and printing of ballots in village or
town election is duty of clerk.
Names of all candidates for office whether nominated at

caucus or by nomination papers should be arranged alpha
betically for each office with instructions to vote for one,
two or three as case may be; that includes village trustees.

April 1, 1931.
Theodore Dammann,

Secretary of State,
Madison, Wisconsin.

I have your request of March 30, in which you ask four
questions, which are herein stated and answered in order.

"1. Should candidates for village trustee be pitted against
each other according to the manner they were nominated by
the caucus? If so, where should the name of a person nomi
nated for trustee, by petition, be placed, assuming it is pos
sible to nominate a person for trustee although he was not a
candidate at the caucus?"

Answer. I do not think under the statute that they are
nominated for trustees in pairs although the law does not
make clear or exclusive the procedure for making such
nomination; but I think, with three trustees to be elected,
the six receiving the highest number of votes should be
placed on the ballot at the election, and if independent nomi
nations are made by petition, these also should be placed on
the ballot with all the names in alphabetical order and with
instructions to vote for three.

"2. Is it possible to nominate a candidate by petition for
any village office, even though that candidate was not a
candidate for the office in question or any other office at the
village caucus?"

Answer. Yes, that is expressly authorized and provided
for in the statutes, and the right to so run cannot be taken
away by any arrangement of names on the ballot.

"3. Is the village clerk authorized by law to have the bal
lots for a village election prepared and printed according
to what he understands the provisions of the law to be? Or
has the village board, the caucus officers, or the caucus



160 Opinions of the Attorney General

committee the right to have the ballots printed according to
their understanding of the law, or have they the right to in
struct the clerk how the ballots shall be prepared and print
ed?"

Answer. The village clerk is required to have the ballots
printed and prepared and distributed for the election. The
village clerk is the one who is responsible for the arranging
and authorizing and printing of ballots as provided by law.
See sec. 10.48, Stats.

"4. Who are the 'caucus officers' who are instructed bysec-
tion 5.27 (1) to certify the two candidates for each office at
the caucus who receive the highest number of votes to the
town or village clerk? Does the term 'caucus officers' mean
the caucus committee, or does it mean the president and
clerk who are elected by and have charge of the caucus?"

Answer. I think "caucus officers" means the presiding
officer and clerk or secretary who were elected and presided
at the caucus. They are the officers in charge of the caucus
and responsible for its proper conduct including the return
of the result to the village clerk.

The following question was submitted on March 31 as
supplementary to the opinion requested on March 30:

"When an elector has attended and voted at the caucus,
can he with others who have also voted at the caucus, circu
late nomination papers for candidates in opposition to those
nominated at the caucus?"

Answer. Yes. There is no provision in the law prohibit
ing it. See sec. 5.27 (2), Stats.
That procedure is more clearly specified in town caucuses

under the provisions of sees. 60.15, 60.16, and 60.17, Stats.
Sec. 5.27, which provides for nominations in towns and

villages, is not as clear as it might be, but the provisions
are old and the administrative officers, including your of
fice, have always construed them as indicated in this opin
ion, including the sample ballot form prepared by your office
and used for years, as shown on page 68 in the pamphlet
entitled "Election methods of Wisconsin" prepared by the
secretary of state's office, 1926. No legislative change has
been made, so I think it would be held to be a departmental
and official construction of the law that would be followed

by the courts.
TLM
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Minors — Child Protection — Mothers' Pensions — Per
son other than mother of child who does not fulfill all con
ditions for mother's pension except as to ownership of home
stead cannot receive such aid.
Orphan child who has no one to care for him may be sent

to state public school at Sparta under sec. 48.20, Stats.

April 6, 1931.
Giles V. Megan,

District Attorney,

Oconto, Wisconsin.

You have submitted the following statement from your
county judge and you ask for an official opinion on the ques
tion submitted. The statement is as follows:

"A father and mother lived in Crandon, Forest county,
Wisconsin for several years and they had four children,
three of whom are now under fourteen years of age. The
father died at Crandon four years ago. The mother was then
granted a pension by the county judge at Crandon. In
November 1930, the mother died, while she was still living
in Forest county. After the death of the mother, a married
sister and her husband, who lived and are residents of
Oconto county took this child and brought it to their home
to care for it and are still caring for it. The child is depend
ent, as the parents left no property The said married sister
now applies to me for a pension for this child, as she and
her husband are financially unable to care for this child. Can
I grant a pension to this married sister for this child? In
case you decide that I cannot grant a pension, who would be
liable for the proper care and maintenance of this child?
Could I grant a pension or aid for these dependent children
under subsec. 7 of 48.33?"

In answer will say that the aid cannot be granted to this
married woman, because she does not fulfill the conditions
that are enumerated in the statute. She has a husband liv
ing who is not incapacitated for work. You will note that
under subsec. (7), sec. 48.33 Stats., aid shall be granted in
the same manner, in the same amounts and under the same
conditions as to a mother or stepmother, except that the
ownership of a homestead shall not, in the case of a woman
other than the mother or stepmother, operate as a disqual
ification for the granting of aid. All the other conditions are
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necessary to be present. They are not present, and for that
reason the pension cannot be granted to the sister of the
mother of the child.

If the sister who has the custody of the child is unable to
care for it, it may be necessary to send the child to the state
school at Sparta, or the poor commissioner of your county
may contribute something to the support of the child if it
is left with the sister, should it be thought that the best
home for the child is with the sister of the mother. The same
is true of the other children of the deceased parents. It may
be necessary to send them to the home at Sparta. See sec.
48.20.

JEM

Indigent, Insane, etc.—Medical Relief — Liver Extract
— It is duty of town under town system of poor relief to
provide all medical relief for which person has not means to
provide himself, although he may be able to provide all other
means of existence; this includes furnishing of liver extract
over long period of time in case of pernicious anemia.

April 8, 1931.

Dr. C. A. Harper,

State Health Officer.

You request an opinion on the following state of facts:

"A resident of the town of Buffalo, Marquette county is
afflicted with pernicious anemia. The patient in question is
in extremis and the indicated medical care is the adminis
tration of liver extract in considerable quantity, daily, over
a probable long period of time. Liver extract for the case
of pernicious anemia is like unto the action of insulin for
the diabetic.
"The patient and his family are so poor that they are un

able to purchase this essential drug that is so necessary if
life is to be sustained. The situation has been explained to
the town chairman, Mr. Richard Proud, R. F. D., Montello,
but we are advised that Mr. Proud refuses to authorize the
purchase of liver extract as a form of poor relief," except
upon opinion of the attorney general.
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I assume that Marquette county has not adopted the coun
ty system of poor relief. Therefore, under sec. 49.01, Stats.,
the town board not only has the authority but the duty to
relieve poor persons, and this relief includes not only food,
shelter, and clothing, but also proper medical attention. And
it is not essential that the poor person be entirely destitute,
but merely that he have not sufficient means to furnish all of
these needs. Coffeen v. Toion of Prehle, 142 Wis. 183.
The Attorney General rendered an opinion on January

25, 1929, XVIII Op. Atty. Gen. 8, that insulin should be
furnished under conditions similar to those you describe in
the above statement of facts and in an opinion of March
18, 1931, this opinion was confirmed in another opinion of
the attorney general, page 140 of this volume.

Attention is called to the requirement of the law that all
poor relief, including medical aid, must be authorized by the
town board prior to its furnishing, except temporary med
ical relief under sec. 49.18, which may be authorized by the
town chairman.

FMW

Mo7'tgages, Deeds, etc. — Chattel Mortgages — Trade
Regulation — Conditional Sales Contracts — Satisfaction
of conditional sales contract or chattel mortgage is not af
fidavit within sec. 59.57, subsec. (6), Stats. Registers of
deeds are entitled to twenty cents filing fee for such satisfac
tion, which is required to be filed in duplicate and one copy
together with half fee sent to local clerk only in case of mort
gage of stock of goods.

April 11, 1931.
Claude F. Cooper,

District Attorney,

Superior, Wisconsin.

In your letter of March 23 you state that ch. 525, Laws
1929, provides that all conditional sales contracts, chattel
mortgages or affidavits relating thereto, shall be filed with
the register of deeds, and that the register of deeds shall
charge a fee of fifty cents for filing each such instrument,
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and that those instruments shall be filed in duplicate, and
one copy, together with one-half of the fee collected, shall be
forwarded to the city, town or village clerk in which the
mortgagor resides. You state further that subsec. (6),
sec. 59.57, Stats. (1929), provides for the filing of every sat
isfaction or cancellation of a chattel mortgage, or a condi
tional sales contract, and provides for a fee of twenty cents
for each such filing.

You then ask the following questions:
(First). Is a release of a satisfaction of a conditional

sales contract or a chattel mortgage an affidavit within the
meaning of subsec. (6) of sec. 59.57, which would require
them to be filed in duplicate?

(Second). Has a register of deeds the right to refuse
to file a release or satisfaction of a chattel mortgage or con
ditional sales contract until the full fee of twenty cents has
been paid?

(1) A satisfaction or release of a conditional sales con
tract- or a chattel mortgage is not an affidavit within the
meaning of subsec. (6), sec. 59.57, Stats. (1929). The word
"affiidavit" as used therein relates to something entirely dif
ferent. See sees. 241.11, 241.12, and 241.17, Stats. (1929).
The filing of satisfaction of chattel mortgages is covered

be sec. 241.17 and for conditional sales contract by sec. 122.-
12. Sec. 122.12 was not amended by ch. 525, Laws 1929, and
is therefore in'the form in which it was when there was
but one filing officer for conditional sales contracts. Sec.
241.17 was amended by ch. 525, Laws 1929, but the require
ment of two satisfactions only in case of a mortgage of a
stock of goods, wares and merchandise or of the fixtures, fol
lows the language and requirements of sec. 241.10 before it
was amended by ch. 525, Laws 1929, and seems to ignore
the change in the law made by this chapter requiring all
chattel mortgages to be filed with the register of deeds and
with the local clerk, as well, through the register of deeds.
Sec. 241.17, therefore, fails to require satisfaction of chattel
mortgage on any other than stocks of goods to be filed in
any office, except that of register of deeds.

A similar situation exists in sec. 60.45 (10) and sec. 60.-
47, which were amended by ch. 525, Laws 1929 by requir-
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ing the town clerk to file, keep an index of conditional sales
contracts "for the sale of furniture or other household ef
fects and fix his fee therefor, seemingly overlooking the pro
visions of amended sees. 122.06 and 122.10, requiring the
register of deeds to send a copy of all conditional sales con
tracts to the local clerk.

The attorney general held, inferentially at least, in XIX
Op. Atty. Gen. 115, that satisfactions of conditional sales
contracts and chattel mortgages are not required to be filed
in duplicate and that duplicates or copies need not be filed
with the local clerks as is required of the chattel mortgage
or conditional sales contract itself. This seems out of line
with the general plan of the filing statutes as they now
stand, but the legislature has failed to make provision for it
in a sufficiently definite manner at least, and inasmuch as
failing to comply with the law as to filing of satisfactions
would not be attended by such serious consequences as fail
ing to properly file the chattel mortgage or conditional sales
contract in the first instance, it is not so serious a matter.

(2) Subsec. (6), sec. 59.57, Stats. (1929) provides that
the register of deeds shall receive for the filing of every sat-
faction or cancellation of a conditional sales contract or a
chattel mortgage a fee of twenty cents. Sec. 122.12 Stats.
(1929) provides, however, that in cities of the first class,
the proper filing fee for filing a satisfaction of a conditional
sales contract is thirty-five cents.
XIX Op. Atty. Gen. 596 has caused some confusion among

registers of deeds as to the proper fee to charge, for the fil
ing of a satisfaction of chattel mortgage or conditional con
tract. This opinion was based upon the form of sec. 59.57
(6) as amended by ch. 525, Laws 1929, and the other amend
ments of that law providing for duplicate filing with regis
ters of deeds and local clerks of chattel mortgages and con
ditional contracts. Amended sec. 122.10 and sec. 59.51 (10a),
providing for a payment to the local clerk by the register
of deeds of half of the fifty cent fee provided by sec. 59.57
(6) as the fee of the register of deeds for filing the contract
or mortgages, and upon the assumption that the legislature
had in mind in ch. 525, Laws 1929, a filing of satisfaction-
in all offices that contained a filing of the document itself
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and therefore contemplated that the register of deeds would
retain half of the respective fees provided in sec. 59.57 (6).
By reason of the failure to carry out the plan in all of the
numerous sections relating to these various tilings, certain
inconsistencies necessarily exist.

I am of the opinion that registei's of deeds are entitled to
demand twenty cents for the tiling of a satisfaction of a
chattel mortgage or conditional sales contract under the
specitic provisions of sec. 59.57 (6) and are not detinitely
required to accept for tiling more than one satisfaction, ex
cept in the case of a mortgage of a stock of goods under sec.
241.17, nor to transmit with half of the fee any duplicate
or copy other than in the case of a mortgage of a stock of
goods. It seems to me that no other interpretation can be
given to the requirements of sec. 211.17 for the filing of two
sets of the one particular class of mortgage than that the
register of deeds is to send one of the satisfactions to the
local filing officer. It would seem to me, however, good pub
lic policy and good official policy for the register of deeds to
accept two satisfactions, in any case in which they are pre
sented, for the twenty cent filing fee and send one of the
same with half of the fee to the local filing officer.
I am in hopes that the present legislature may iron out

the filing statutes for chattel mortgages and conditional
sales contracts so as to make all of them consistent and easy
of interpretation.
I am enclosing to you herewith copy of an opinion being

written this day to the district attorney of La Crosse
county* and call your attention also to an opinion written
in February to the district attorney of Grant county, XX
Op. Atty. Gen. 74, both dealing with this general subject.
FMW

* Page 167 of this volume.
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Mortgages, Deeds, etc.— Chattel Mortgages
require that chattel mortgages be filed in duplicate in office
of register of deeds and duplicate be filed with clerk of city,
village or town in which mortgagor resides.
Proper filing fee is fifty cents, half to be sent to local clerk.
Statutes are not clear on character of duplicates and reg

ister of deeds should accept documents meeting minimum
requirements.

April 11, 1931.
R. M. SCHLABACH,

District Attorney,

La Crosse, Wisconsin.

In your recent letter you request the opinion of this de
partment upon the following questions: (1) Is it necessary
to file both the original chattel mortgage or an authenticated
copy thereof in the office of the register of deeds, or must a
copy thereof be filed with the clerk of the city, village or
town in which the mortgaged property is located?

Sec. 241.10, subsec. (1), Wis. Stats., provides:

"Every mortgage of personal property shall be filed with
the register of deeds of the county in which such personal
property is situated."

Sec. 59.51 (10a), Wis. Stats., relates to the duties of the
register of deeds and provides:

To file, indorse, enter and index all chattel mortgages,
conditional sales contracts, or instruments intended to have
the same effect, or authenticated copies thereof, and affida
vits relating thereto, as provided by law. All such instru
ments shall be presented to the register of deeds in duplicate
and such register of deeds shall file one of such duplicates
and send the other to the clerk of the city, village or town
where the mortgagor resides with one-half of the fee re
ceived by him for such filing. = !|!

Sec. 60.45 (10) relates to duties of the town clerk and pro
vides :

"To file, when presented, duplicates of all chattel mort
gages and affidavits relating thereto, * *

Sec. 60.47, Wis. Stats., provides:
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"Every town clerk shall be entitled to receive from any
person requiring his services the following fees therefor,
viz.:
"For filing and entering a duplicate of a chattel mortgage

or affidavit twenty-five cents."

Sec. 61.25 (7), Wis. Stats., relates to duties of the village
clerk and provides:

"To file, when presented, duplicates of all chattel mort
gages and affidavits relating thereto, * *

It is the opinion of this department that from an exami
nation of the foregoing statutes it is clear that the legisla
ture intended that chattel mortgages be filed in duplicate and
a copy thereof filed with the clerk of the city, village or
town in which the mortgaged property is located. All of the
foregoing sections were created or amended by ch. 525, Laws
1929, and a reading thereof leads inevitably to the conclu
sion that duplicate copies of chattel mortgages are now re
quired to be filed, one with the register of deeds and one
with the clerk of the city, village or town in which the mort
gagor resides. As to the form of these "duplicates," whether
they must be originals, how authenticated, etc., see opinion
of February 18,1981, to the district attorney of Grant coun
ty, XX Op. Atty. Gen. 74.

(2) Is the proper filing fee for filing the original or au
thenticated copy with the register of deeds twenty-five cents
or fifty cents?

Subsec. (6), sec 59.57, Wis. Stats., provides:

"For filing every conditional sales contract, chattel mort
gage, or affidavits relating thereto, and making entries
thereof, fifty cents, and for filing every satisfaction or can
cellation thereof, twenty cents, and for filing every other
paper and making an entry thereof when necessary, twenty-
five cents."

It is the opinion of this department that under the pro
visions of the above quoted section of the statutes the proper
filing fee for filing every chattel mortgage or authenticated
copy is fifty cents, one-half to be sent to the proper local
clerk as provided in sec. 59.51 (10a).
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(3) In the event that a copy of a chattel mortgage is re
quired to be filed with the clerk of the city, village or town
in which the mortgagor resides, must such copy be authen
ticated or is a mere copy of the original sufficient?
"Duplicate" means a document which is essentially the

same as some other instrument — not a mere copy thereof;
State ex rel. Fenelon et al v. Graff am et al., (1889) 74 Wis.
643, 48 N. W. 727. "Duplicate" means to double, repeat,
make, or add a thing exactly like a preceding one. "Repro
duce exactly" is a synonym. State v. Ogden, (1915) 20 N.
M. 686, 151 Pac. 758, 760. See also Reynolds v. Title Guar
antee & Trust Co., (1923) 200 N. Y. S. 105, 107, 120 Misc.
Rep. 561; Great Western Power Co. v. Oakland, (1925) 196
Cal. 131, 236 Pac. 307, 309; Lorch v. Page, (1921) 97 Conn.
66, 115 Atl. 681, 682, 24 A. L. R. 1204.
I refer you again to the opinion in XX Op. Atty. Gen. 74,

and particularly to the last two paragraphs thereof, p. 78,
reading as follows:

"In view of the ambiguity of the statutes, the decision in
Rosenhaum y. Foss, supra, the preponderance of cases hold
ing authentication to be an official act, and the disastrous
consequences which might follow failure to comply with the
filing statutes, I am of the opinion that unless and until the
supreme court shall give the statute a definite interpreta
tion or the legislature shall clarify it by a further enactment,
the wiser course is to comply, if possible, with the maximum
requirements to which the language of the statutes lends
itself. So, wherever possible duplicate originals should be
filed, and, failing this, the original and a copy authenticated
by the register of deeds.
"I am, however, of the opinion that, in view of the ambig

uity of the statutes, the register of deeds should accept for
filing and file documents presented for filing which meet the
minimum requirements to which the language of the stat
utes lends itself."

I am enclosing to you herewith copy of an opinion being
written this day to the district attorney of Douglas county,
dealing with this general subject.*
FMW

* Page 163 of this volume.
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Mothers' PensioTis — Legal Settlement — Mothers pen
sion may be granted to minor children who have legal settle
ment in Brown county if conditions prescribed in statute are
present.
This settlement is not lost, although children are cared

for in another county and mother is temporarily absent, in
another county, for thirteen months, if she has not been un
interruptedly absent from Brown county.

April 14, 1931.

C. G. Chadbk,

Assistant District Attorney,

Green Bay, Wisconsin.

You submit the following as the basis for an official opin
ion:

"About five years ago, there died in the city of A—, a
resident thereof by the name of X—. He was married and
had two minor children. He at that time left a home which
was not paid for, but sufficient insurance, which enabled the
wife to pay off any outstanding indebtedness on this home.
"In course of time, Mrs. X— received a widow's pension,

at the rate of $25 per month from Brown county, which on
March 15, 1930 was allowed, and transferred to Mrs. Y,
the mother of Mrs. X—, who on that date resided in Oconto
county.
"Recently Mrs. Y— reapplied for pension in Brown coun

ty, and the testimony shows that for a period of thirteen
months or more, Mrs. Y— with the two minor X— children,
who are her grandchildren, resided in Oconto county and the
mother of the two children for the past thirteen months or
more has resided and worked in Milwaukee county. Now
the question is: Are these children eligible for pension in
Brow county or Oconto county?"

Sec. 48.33, subsec. (5), par. (b), Stats., provides:

"Such child must have a legal settlement in the county
in which application is made for aid; but such child may,
with the approval of the court, reside and be cared for out
side of the county while receiving aid * *

Under sec. 49.02 the legal settlement of a minor child,
where there is no father living, follows that of the mother.
Under subsec. (7) of said section it is provided:
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"Every settlement when once legally acquired shall con
tinue until it be lost or defeated by acquiring a new one in
this state or by voluntary and uninterrupted absence from
the town, village, or city in which such legal settlement shall
have been gained for one whole year or upward; and upon
acquiring a new settlement or upon the happening of such
voluntary and uninterrupted absence all former settlements
shall be defeated and lost."

The settlement of this minor child was in Brown county,
although she was cared for at the home of her grandparent
in Oconto county. The question confronting us is whether
the motlier has been voluntarily and uninterruptedly absent
from Brown county, so as to have lost her legal settlement
and that of her child in Brown county. I do not find in your
statement of facts or in the evidence given anything defin
ite on this subject. I would think, however, that this mother
has returned to Brown county a number of times since she
moved to Milwaukee. She has a home there and her legal
settlement is in Brown county.
Unless it appears that the mother was uninterruptedly

absent from Brown county for one year it is my opinion
that mother's pension can still be granted to these children
in Brown county.
JEM

Loans from Trust Funds — School Districts — Under
sec. 25.11, Stats., loan made from state trust funds to school
district may be extended to any period not e.xceeding twenty
years from inception of loan.
When loan made from state trust funds to school district

is extended, balance due must be payable in approximately
equal annual installments.

April 14, 1931.
Commissioners of Public Lands.

Attention T. H. Bakken, Assistant Chief Clerk.
You ask whether a loan made from the state trust funds

under ch. 25, Stats., to a school district may be extended to
any period not exceeding twenty years.

Subsec. (1), sec. 25.02, Stats., provides to the effect that
loans other than those to school districts may be made for
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any term not exceeding twenty years, while subsec. (2) of
that section (formerly sec. 261, Stats. 1915) provides to the
effect that a loan to a school district may be made for a term
not exceeding fifteen years.

Sec. 25.11, Stats., however, provides:

"All loans made or which may be made from any of such
funds to any municipality may be extended for such time
and upon such terms as may be agreed upon by and between
the commissioners and such borrower; provided, however,
that no loan shall be extended upon which there is any de
fault in the payment of interest at the time of making ap
plication therefor, nor to any period beyond twenty years
from its inception, nor at any rate of interest less than the
minimum established by law."

Sec. 25.11, Stats., was foi-merly sec. 258g, Stats. 1915, and
it then provided for the extending of loans made to "any
school district, town, village, city, board of education , or
county." Ch. 536, sec. 14, Laws 1917, struck out this lan
guage and substituted the word "municipality." It is plain
from the nature of this amendment and also from subsec.
(8), sec. 25.01, Stats., which defines "municipality" as used
in ch. 25, Stats., that that term as used in sec. 25.11 includes
a school district. The revisor's note, 1917, to sec. 25.11 ap
pearing in Wisconsin Annotations 1930, page 207, states:
"* * * It is noted that school district loans rnay be

extended to twenty years although the period at first is lim
ited by section 261 [now subsec. (2), sec. 25.02] to fifteen
years."

We are, therefore, of the opinion that a loan made from
state trust funds to a school district although first limited to
a period not exceeding fifteen years may be extended to any
period not exceeding twenty years from the inception.

2. You also ask whether if an extension of a loan made
from state trust funds to a school district is given, the bal
ance due must be divided into equal annual payments.

It will be noted that sec. 25.11, Stats., above quoted, per
mits loans made from state trust funds to any municipality
to be extended "upon such terms as may be agreed upon by
and between the commissioners and such borrower." Under
this provision it would seem that when a loan to a munic
ipality other than a school district is extended, the balance
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due need not be required to be payable in equal annual pay
ments as subsec. (1), sec. 25.02, Stats., provides merely to
the effect that loans to municipalities other than school dis
tricts "may be made payable in instalments." With respect
to loans to a school district, however, subsec. (2), sec. 25.-
02, Stats., expressly provides that "the principal shall be
payable in approximately annual instalments." In view of
this express provision, we are of the opinion that when a
loan to a school district is extended, the balance due must
be payable in approximately equal annual instalments.
FCS

Fish and Game — Fish Markets — Wholesale grocery es
tablishment which deals in smoked fish by operating whole
sale fish market is required to secure license from state con
servation commission.

April 14, 1931.
Lyman F. Fischer,

District Attorney,
Manitowoc, Wisconsin.

In your communication of April 3 you give the following
statements of fact, whereon you wish to be advised by the
attorney general whether the wholesale grocer referred to
is required to take out a license:

"We have in this county an establishment known as a
wholesale grocery establishment which does not sell com
modities directly to the consumer but sells supplies to the
various retailing establishments. One of the commodities
which this wholesale grocery establishment sells to the re
tailer is known as "smoke fish.' The smoker purchases chubs
and trout from the commercial fisherman. These fish when
purchased by him are partly cleaned. The smoker spends
some additional labor on these fish cleaning them, packs
them in salt brine, leaving them there for a period of ten or
twelve hours, then takes these fish out of the brine and
smokes them for another period of perhaps seven to ten
hours, and then sells them to the said wholesale grocery
establishment. These smoke fish are then sold to various
retail establishments by the said wholesaler."

Sec. 29.135, subsec. (1), Stats., which is applicable, reads
as follows:
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"Every person who deals in fish by operating a wholesale
fish market or fish house shall secure a license from the state
conservation commission, subject to the provisions of sec
tion 29.09. Every such license shall expire on the thirty-first
day of December, and the fee for such license is twenty-five
dollars."

You indicate the establishment is known as a wholesale
grocery. The statute requires a license for a "wholesale fish
market or fish house." The fact is, however, that the whole
sale grocery establishment "deals in fish by operating a
wholesale fish market," for a particular type of fish. It
seems the statute quoted is applicable to the wholesale gro
cery establishment which operates the wholesale fish mar
ket or fish house. You are accordingly advised that such
establishment is required to take out a license according to
the provisions of subsec. (1), sec. 29.135, Stats.
The paramount purpose of sec. 29.135, was undoubtedly

to give the conservation commission certain jurisdiction
through the issuance of a license, which would extend the
commission's power and ability to enforce the fish and game
laws. This conclusion is further emphasized by the fact
that the provision to license a wholesale fish house was
placed in ch. 29 of the statutes, which deals entirely with
fish and game, and the regulation therefor by the conserva
tion commission.

FWK

Public Health — Pharmacy — for license as
pharmacist who falls within class exempted by sec. 151.02,
subsec. (2), par (c), Stats., may be examined at any time
within four years of date upon which he completed prere
quisite requirements.

April 14, 1931.

Oliver L. O'Boyle,

First Deputy District Attorney,
Milwaukee, Wisconsin.

In your letter of April 6 you refer to the statute govern-
ing the qualifications of pharmacists, sec. 151.02, Stats., and
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particularly subsec, (2) par (e) thereof, which subsection
is quoted below:

"Provided, however, that exemption from the require
ment of being a gi-aduate in pharmacy in order to be exam
ined for registered pharmacist shall be granted to persons
who, before this section becomes effective, have been em
ployed for at least one year in a retail pharmacy or drug
store under a registered pharmacist, and who have regis
tered as apprentices, or who register as apprentices within
ninety days after this section becomes effective, and who
file proofs satisfactory to the board of having acquired four
years of pharmaceutical training and experience under the
direction and supervision of a registered pharmacist, or to
persons registered as assistant pharmacists prior to the
time this section becomes effective, who file proofs satisfac
tory to the board of having acquired four years of phar
maceutical training and experience under the direction and
supervision of a registered pharmacist; provided further,
that all such persons prove that they have acquired the req
uisite fitness and knowledge by successfully passing an ex
amination before the board within four years from the date
on which this applicant is qualified to be examined. If they
cannot or do not qualify by successfully passing an exam
ination within said four years, they shall, in keeping with
public welfare, be required thereafter to first become grad
uates of a recognized school, college or department of phar
macy of a university recognized by the board before again
being permitted entrance to examination for registration as
pharmacists."

You state your opinion as to the construction of this
statute as follows:

"We construe this to mean that in the case, for instance,
of a person who was employed for one year in a drug store
prior to the passage of the act, as, for instance, from July 1,
1926 and who duly registered within ninety days after the
passage of the act, and who then completed the additional
three years necessary to make up the full four years' train
ing, this applicant would have qualified for an examination
in July, 1930; that he or she would then have any time with
in the next four years, to wit until July, 1934, within which
to take the examination before the board referred to in sub
section (2) (c)."

I concur in your opinion. An applicant of the exempted
class is qualified to be examined when he has completed the
requirements specified in this subsection, and I am of the
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opinion that the statute permits the admission of such an ap
plicant to examination within four years from the date up
on which such applicant has completed the specified require
ments.

SB

Corporations — Words and Phrases — Securities —Con
tracts involving securing of capital by sale of coupon books
for future redemption and providing trust funds from gross
profits to be paid to purchasers of coupon books, should be
held by railroad commission to be securities within ch. 189,
Stats.

April 14, 1931.

Railroad Commission of Wisconsin,

Attention Geo. C. Mathews, Director.

You submit two contracts and request an opinion as to
whether or not they are securities as defined in ch. 189 of
the statutes and whether they may be sold in this state with
out procuring a permit under that chapter.
The first contract is called a "good will contract" and is

supplemented by a letter from the attorney of the company
proposing to put out the contract. The plan here is as fol
lows:

The customer pays $35 for a coupon book and receives a
good will contract for which it is said he pays nothing, and
receives the return of his thirty-five dollars in cash at the
rate of one cent per gallon purchased by him from the com
pany stations. Neither the coupon book nor the good will
contract is transferable, except by written consent of the
company. The good will contract provides that the pur
chaser "agrees to purchase gasoline, oil, kerosene and
greases from" the company stations "wherever convenient
for said customer so to do; and recommend the * =" * Com
pany's merchandise to his friends and neighbors." The
company agrees to pay to a trustee bank at the end of each
month, from April 1, 1931, to March 1, 1942, one-half cent
per gallon for each gallon of gasoline sold, and to use the
said trust fund for the purchase of retail stations, bulk
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plants, equipment and stock at such plants. The company
further agrees, beginning March 1,1942 and continuously so
long as any good will contracts are outstanding, to continue
to pay the one-half cent per gallon to the trustee, the said
fund to be distributed pro rata among the holders of such
good will contracts. The contract provides as follows:

"This fund after March 1st, 1942 shall be the exclusive
property of the owners of said contracts. Title to, and own
ership of all the real estate, stations, plants, equipment and
stock of the * * * Oil Company shall be exclusively in the
name of the * * * Oil Company."

The number of contracts is limited to three hundred, and
each contract ends with a provision that the one-half cent
fund shall be charged on the books of the company "as an
advertising expense, and shall be payable only from gross
sales, and the owner of this contract has no interest in the

present or future profits of the * * Oil Company, or any
lien thereon * *

The second contract submitted by you is called a "coupon
book purchase agreement." The purchaser of this contract

pays $100 and receives a coupon book containing four hun
dred coupons, each good for one quart of lubricating oil.
The number of coupon books is limited to sixty, and the
company agrees within sixty days after the sixty books are
sold to construct and place in operation a wholesale gaso
line station, at a certain point, of a certain capacity, and to
redeem the coupons at any station of the company by the

sale of the oil called for thereby. The company further
agrees "that it will set aside from gross receipts for the ex
clusive benefit of the purchasers" of the coupon books, in a
separate account, in a designated bank, as a special trust
fund, one-half cent per gallon from the selling price of all
gasoline and kerosene sold by the company at the aforesaid
wholesale station; "that such funds shall not be the prop
erty of the company nor subject to the claims of creditors
and that no part thereof shall be withdrawn for any pur
pose whatsoever except for distribution to the purchasers"
of the coupon books, until the fund equals $6000, when it
shall be distributed pro rata among the purchasers of the
coupon book§ or to their assignees. The contract closes with

this provision:
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"It is expressly understood that this agreement does not
entitle the holder thereof to any participation in the profits
of * Company, and does not represent any indebted
ness of said company or any lien upon any of the assets of
said company, it being the intent of this agreement that the
trust fund herein created shall be created exclusively out of
gross receipts from the sale of kerosene and gasoline as
hereinbefore provided."

"Security" is defined in sec. 189.02, subsec. (7), Stats., as
follows:

" 'Security' or 'securities' include all bonds, stocks, land
trust certificates, collateral trust certificates, mortgage cer
tificates, certificates of interest in a profit-sharing agree
ment, notes or other evidences of debt, or of interest in or
lien upon any or all of the property or profits of a company;
and all interest in the profits of a venture and the notes or
other evidences of debts or an individual; and any other in
strument commonly known as a security."

Obviously attempt has been made in each of the proposed
contracts to devise a plan that shall not be included within
the foregoing definition. This is sought to be effected by ex
press words and by providing a trust fund from gross re
ceipts from sales in lieu of a return contingent upon net
profit. The express words, if inconsistent with the actual
provisions of the contract, must be considered, it seems to
me, as a mere statement of legal conclusion which cannot
prevail over the legal effect of the specific things agreed to
be done.

While these contracts no doubt have, as one purpose, a
building up of business, they also have the purpose of secur
ing capital for investment in the business, and, while the
language of the definition of securities may not be entirely
apt to describe them, it seems to me that they are within
a general purpose of the securities law, to provide state su
pervision of the securing of capital from more than twenty-
five persons for a business venture. The returns to the pur
chasers of the coupon books and contracts, while technic
ally from gross profits, and not from net profits, will neces
sarily, it seems to me, have to come from net profits in fact,
or not come at all; for if the company does not operate at a
net profit, its operation naturally soon will cease. Also, tak-
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ing the entire transaction, do not the coupon books and the
cash payment agreements perhaps constitute evidences of

indebtedness within the meaning of sec. 189.02 (7) ?
I am of the opinion, therefore, that the railroad commis

sion should hold that each of these contracts or plans is a
security within the meaning of ch. 189 of the statutes and
may not be sold without a permit under that chapter, and
that this should be the construction of your commission un
less and until the court shall determine otherwise.

It might be advisable for the commission to recommend to
the legislature an amendment of the definition of securities
to more aptly and accurately describe plans such as these,
and perhaps other plans that may in the future be devised
for the purpose of evading the spirit of the securities law.
FMW

Counties — County Ordinances — Dance Hall Ordinances
— Under sec. 59.08, subsec. (9), Stats., villages and towns
which by ordinance regulate dance halls are not exempt
from provisions of county dance hall ordinances.

April 14, 1931.
Stanley A. Staidl,

District Attorney,
Appleton, Wisconsin.

You submit for the consideration of this department the
following statement of facts and request an opinion thereon:
You state that the county of Outagamie has passed a coun
ty dance ordinance for the regulation of dance halls under

the provisions of sec. 351.57 to 351.59 and sec. 59.08, subsec.
(9), Wis. Stats. You state further that two villages and one
town in the county of Outagamie have decided to pass their
own regulatory measures relative to dance halls and road
houses. You inquire whether, under the provisions of sec.
59.08 (9), Wis. Stats., villages and towns which by ordin
ance regulate dance halls or other places of amusement, are
exempt from the provisions of the county dance ordinance.

Subsec. (9), sec. 59.08, Wis. Stats., relates to special pow
ers of the county boards and provides in part that county
boards shall have power to:
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"Enact ordinances, by-laws, or rules and regulations, pro
viding for the regulation, control, prohibition and licensing
of dance halls and pavilions, amusement parks, carnivals,
street fairs, bathing beaches, and other like places of amuse
ment. * * * Ordinances, by-laws, or rules and regulations
enacted by a county board under this section shall not ap
ply to any city in such county which has or may hereafter
by ordinance regulate dance halls or other places of amuse
ment."

It will be noted that the last sentence of subsec. (9), sec.
59.08, Stats., does not include towns or villages within its
terms. The exemption therein contained applies only to "any
city in such county which has or may hereafter by ordin
ance regulate dance halls or other places of amusement."
The language of this section of the statutes is plain, and it
is clear that the provision that ordinances shall not apply to
any city without mentioning towns or villages evidences the
intention of the legislature not to include towns and villages
in such exemption. Under the maxim that "the expression
of one is the exclusion of others" towns and villages, not
being mentioned in the statute, are not included. See Conroe
V. Bull, (1858) 7 Wis. 408; Chain Belt Co. v. Mihvaukee,
(1912) 151 Wis. 188, 138 N. W. 621, 42 L. R. A. (N. S.)
899; Otven v. Reiscn, (1916) 159 N. W. 747; State ex rel.
Owen V. Mclntosh, (1917) 165 Wis. 596, 162 N. W. 670.
It is, therefore, the opinion of this department that vil-

ages and towns which by ordinance regulate dance halls or
other places of amusement are not exempt from the provi
sions of a county dance hall ordinance under sec. 59.08 (9),
Wis. Stats.

HHN
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Indigent, Insane, etc. — Commitments — Jurors' Fees —
Jurors in judicial hearing to determine sanity or insanity
of person are paid same fees as in justice court.

April 14, 1931.
Edward T. Vinofal, Jr.,

District Attorney,
Mauston, Wisconsin.

Under date of April 3 you have inquired whether, in a ju
dicial hearing by the county judge to determine the sanity
or the insanity of a person, the juror should be allowed fees
as in a court of record or as in a justice court.

Sec. 51.03, Stats., provides:

"If a jury trial be demanded by the alleged insane person
or by any relative or friend acting in his behalf, before or
after commitment, the judge shall direct that a jury be
summoned to hear and determine the question whether
such person is insane. If such a trial is demanded the pro
cedure shall be the same as in trials by jury in justices'
courts, and the trial shall be in the presence of the alleged
insane person and his counsel and immediate friends and
the medical witnesses. All other persons shall be excluded.
If the jury find such person to be insane their verdict, which
shall be signed by them, shall be in substantially the follow
ing form:" (Then follows the form)

In sec. 51.07, subsec. (3), we find:

"All expense of the proceedings, from the presentation
of the application to the actual commitment or discharge of
the alleged insane person, whether such person is a resident
or nonresident of the county in which the proceedings are
had, shall be allowed and paid by the county from which
such person is committed or discharged, in the same manner
as the expenses of a criminal prosecution in a justice's court
are allowed and paid."

Under these provisions of the statute I am of the opinion
that a juror in a sanity proceeding before the county judge
must be paid the fees as in justice court. I have not over
looked the provision in sec. 255.31 in which it is provided
that every grand and petit juror in circuit, county and mu
nicipal court shall receive four dollars. This is not applicable
in the proceeding that we are considering, as such proceed
ing is not in the county court, but before the county judge.
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sitting as a judge, and the statute providing for the pro
ceeding before such judge expressly provides that the fees
shall be paid the same as in justice court. This is a special
provision which is applicable and binding in such a proceed
ing.
JEM

Public Health — Cemeteries — Taxation — Special as-
sessments — Lands owned and occupied for cemetery pur
poses are subject to special assessment by city for sewers,
there being no statute exempting such lands from special
assessments.

April 15, 1931.
Dr. G. W. Henika,

Assistant State Health Officer.

You ask whether the city of Whitewater in constructing
sanitary sewers along streets abutting lands owned and oc
cupied for cemetery purposes may assess against such cem
etery property its portion of the cost of such sanitary sew
ers where such program is financed by special assessment.
Subsec. (8), sec. 70.11, Stats., exempts lands of cemetery

associations from general taxation. However, an exemption
from general taxation is not an exemption from special as
sessment. United States National Bank v. Poor Handmaids,
148 Wis. 613, 617; Yates v. City of Milwaukee, 92 Wis. 352,
359.

1 Page and Jones on Taxation by Assessment, sec. 592,
states:

"The property of a cemetery association used for cem
etery purposes is subject to local assessment in the absence
of a statute specifically exempting it therefrom. A statute
exempting such property from general taxation does not
operate to exempt it from local assessments levied on the
theory of benefits.

We have examined among other provisions, subsec. (9),
sec. 62.18, Stats., relating to assessments by cities for sew
ers, and sec. 75.65, Stats., relating to special assessments
for local improvements in cities and other municipalities,
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and we find no statutory provisions exempting cemetery
property from special assessment.
The question submitted is therefore answered in the af

firmative.

FCS

Automobiles—Law of Road — Criminal Law — No pen
alty for violations of sec. 85.01, subsec. (6), par. (c), Stats.,
is prescribed in sec. 85.91, but penalties prescribed in sec.
353.27 are applicable.

April 15, 1931.
Theodore A. Waller,

District Attorney,
Ellsworth, Wisconsin.

You direct my attention to par. (c), subsec. (6), sec. 85.-
01, Stats., and you say that the penalties prescribed in sec.
85.91 are not applicable to this section. You inquire whether
there is any penalty that can be imposed for a violation of
the regulations prescribed in sec. 85.01.
In an official opinion by this department in XVII Op.

Atty. Gen. 138, it was held that the penalty prescribed in
sec. 853.27, Stats., is applicable to the provisions of sees.
85.01 (6), (7), (8), (9) and (10) and 85.14. I refer you to
said opinion. It was there said:

"Our court has never passed upon the question submitted
and we cannot be absolutely certain as to our interpreta
tion, but we believe that the prohibition and positive man
date of the statute must be complied with and, unless they
are, it was the intention of the lawmakers that violators
should be punished."

We have found no ruling to the contrary since said opin
ion was given and-we are still of the opinion that the pen
alties prescribed in sec. 353.27 are applicable.
JEM
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Counties — Municipal Borrowing — Taxation — County
board of county having less than two hundred thousand in
habitants may borrow money for temporary purposes un
der subsec. (7), sec. 67.12, Stats., as amended by ch. 32,
Laws 1931, at any time after taxes have been levied in any
year and before first day of June in succeeding year.
"Tax levy for county purposes," as used in borrowing

amount limitation provision of sec. 67.12 (7), includes such
items as "county tax," "old-age pension tax," "soldiers re
lief tax," "county bridge tax," and probably "county super
intendent's tax."

County board must itself determine amount and time of
making loans under sec. 67.12 (7) and cannot delegate such
power to committee or to county treasurer.

Existing statutes do not provide any procedure by which
county may borrow money on tax certificates or tax deeds
as security.

April 16, 1931.

James R. Durfee,
District Attorney,

Antigo, Wisconsin.

In your letter of April 3 you submit four questions as
follows:

1. You refer to subsec. (7), sec. 67.12, Stats., relating to
temporary borrowing by counties and authorizing county
boards to "borrow money and issue county orders therefor
to pay current expenses at the times and in amounts and
manner" therein specified. You ask whether under that
provision, particularly par. (b) of subsec. (7), sec. 67.12.
the county board of a county having less than two hundred
thousand inhabitants may borrow money at any time after
taxes have been levied in any year and before the first day
of June in the succeeding year. What the answer might have
been under par. (b), subsec. (7), sec. 67.12, Stats. 1929,
need not be considered as that provision was repealed by
ch. 32, Laws 1931, and a new paragraph (b), subsec. (7),
sec. 67.12 was created which provides:

"In other counties [counties having less than two hun
dred thousand inhabitants], at any. time after taxes have
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been levied in any year and before the first day of June in
the succeeding year, a sum not exceeding fifty per cent of
the last tax levy for county purposes. Such sum shall be re
paid, with interest at the agreed rate, on or before the first
day of April following the next tax levy."

The new provision clearly provides an affirmative answer
to the question submitted.

2. It will be noted that the new provision (as well as its
predecessor), limits the total amount that may be borrowed
to a sum not exceeding fifty per cent of the "last tax levy

for county purposes." You state that in the apportionment
of taxes made by the county clerk for 1930, there are the fol
lowing items: "County tax, old-age pension, soldiers relief
tax, county superintendent's tax, county bridge tax." You
ask whether these items are within the meaning of the term

"last tax levy for county purposes," so as to be included in
the computation of the fifty per cent limit.
We are of the opinion that this question is answered in

the affirmative.

While the term "last tax levy for county purposes" as used
in par (b), subsec. (7), sec. 67.12 is not defined in the stat
utes, the term has a practical counterpart in subsec. (1),
sec. 70.62, which provides, among other things, to the effect
that the county board at its annual meeting in November
shall "determine by resolution the amount of taxes to be
levied in their county for county purposes for the year."

It therefore seems evident that the term in question has
reference to the last annual tax levy made by the county

board pursuant to the provisions of subsec. (1), sec. 70.62.
Except as hereinafter noted, it seems plain that the an

nual tax levy made by the county board pursuant to subsec.
(1), sec. 70.62 is inclusive of the tax items above set forth.'
These items do not require discussion, except to say that the
"old-age pension" tax is authorized by subsec. (1), sec. 49.-
37; the "soldiers relief tax" is authorized by sec. 45.10; and
the "county bridge tax" is authorized by subsec. (4), sec.
83.06.

Subsec. (1), sec. 70.62 also provides to the effect that the
county board shall "by separate resolution adopted by ma

jority of the members of the board not prohibited from vot-
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ing thereon by section 39.01, determine the amount of tax to
to be levied to pay the compensation and allowances of the
county superintendent of schools and designate therein the

cities exempt from taxation therefor."
It is thus seen that the "county superintendent's tax" is

required by subsec. (1), sec. 70.62 to be levied separately
from the taxes for "county purposes." The manifest reasons
for such separate treatment are two — first, members of the
county board who are from cities having a city superintend
ent of schools are prohibited from voting on the "county
superintendent's tax," and second, cities having a city super
intendent of schools are exempt from such tax. Subsec. (5),
sec. 39.01. Therefore, in our opinion it does not follow that
the "county superintendent's tax" should be excluded from
the term "tax levy for county purposes" as used in par. (b),
subsec. (7), sec. 67.12. Nevertheless, as a practical precau
tion it might be advisable not to include such tax in comput
ing the fifty per cent limitation fixed by par. (b), subsec.
(7), sec. 67.12. However, as said in XIII Op. Atty. Gen.
516, 517:

"The intent of the legislature in enacting sec. 67.12 was to
provide a method of financing municipalities that would
otherwise be unable to function. It follows then that if sec.
67.12 is to accomplish the result intended, it must be con
strued in such a way as to actually relieve the municipalities
in need of funds for operating expenses."

3. You also ask whether under subsec. (7), sec. 67.12 the
county board may "fix the maximum amount to be borrowed
up to the time limit provided, fix the interest rate and au
thorize the finance committee or the county treasurer to
borrow within the limit of amount and time as therein set

out, as the necessity demanded."

The answer to this question is in the negative. The coun
ty board itself must determine the amount and time of mak
ing loans under the provision in question. As said in XVIII

Op. Atty. Gen. 287, 288, of a somewhat similar resolution
"it attempted to delegate to a committee the power to deter
mine the amount and time of making loans." The procedure
provided by sec. 67.12 must be strictly complied with. Swiss
V. United States Bank, 196 Wis. 171, 173-174.
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4. You also ask whether there is any procedure under
which a county may boi'row money on tax certificates and
tax deeds as securities.

This question is answered in the negative. A careful
search of the statutes indicates that no such procedure is
provided. A county has no power to borrow money except
for the purposes and in the manner prescribed by ch. 67,
Stats., sec. 67.03, subsec. (1). Its power to make temporary
loans is granted and limited by subsec. (7), sec. 67.12. See
XVIII Op. Atty. Gen. 287.
FCS

School Districts — Dissolution of Districts — Failure to
keep school open for eight months during the year for two
successive years because there are no children in district to
educate is not neglect on part of district to provide school
ing for its children within meaning of sec. 40.33, subsec.
(1), Stats.

April 17, 1931.

John Callahan, State Superintendent,

Department of Public Instruction.

You submit for the consideration of this department the
following statement of facts and request an opinion thereon:

"When the clerk of district number 16, town of Avon,
Rock county, took the census of children of school age for
the clerk's annual report for the year ending June 30, 1929,
there was only one child residing in the district. This child
was granted her eighth grade diploma in June, 1929. She
continued to reside in the district until March 1, 1930, when
she with her parents moved into Illinois. She attended high
school at Durand, Illinois. When this family moved out of
the state, another family moved in which had three children
that were attending school. The district opened up the
school for these children and was maintained for three
months with an enrollment of five. Two were residents of
Illinois. On February 1, 1931, this family will move back
to Illinois and this will leave the district without children
to educate in an elementary school. The district voted at
their annual meeting last July to keep the school open for
six months. Now since there was no school for eight months
last year (1929-30) and will not be school for eight months
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this year (1930-1931) because there were no children in the
district to educate, does subsection (1) of section 40.33
apply? * *

Subsec. (1), sec. 40.33, Wis. Stats., provides:

"If a district for two or more successive years neglects to
furnish schooling for its children as required by law, the
town board shall, upon the recommendation of the county
superintendent, attach the same, or so much thereof as lies
in the town, to other districts in the town."

Under the provisions of the above quoted section of the
statutes, if a school district for two or more successive years
neglects to furnish schooling for its children as required by
law, upon recommendation of the county superintendent,
the town board shall attach the same to other districts in

the town.

The question raised in this connection is whether the fail
ure to keep a school open for eight months for two succes
sive years because there are no children in the district to
educate, is a neglect to provide schooling within the mean

ing of subsec. (1), sec. 40.33, Stats.
"Neglect" means an omission or failure to do an act or to

perform a duty imposed by law or required to be done.
Bishop V. Tax Assessors, (1926) 47 R. I. 351, 133 Atl. 342.
"Neglect" has also been defined as an omission to do some
thing that should be done. See Funk & Wagnalls New Stand
ard Dictionary.

It is the opinion of this department that the failure to
keep a school open for eight months during two successive
years because there are no children in the district to educate

is not a neglect on the part of the school district to provide
schooling within the meaning of subsec. (1), sec. 40.33,

Stats. The school district has not failed to do an act or per
form a duty required of it since there were no children in
the district to educate and, hence, no need of a school dur

ing those years. When there were children in the district to
educate, proper schooling was provided—as appears from
the statement of facts submitted.

HHN
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Municipal Corporations — Miinicipal Borrowing — Town
has no power to borrow money and issue certificates of in
debtedness therefor in anticipation of payment of gasoline
tax money to it.

April 17, 1931.
Fulton Collipp,

District Attorney,

Friendship, Wis.

In your letter of April 10 you state that certain towns
have voted to authorize the town board to borrow money
and issue the town's certificate of indebtedness to enable

them to anticipate the gasoline money that they will receive
in January, 1932, this borrowed money to be used for build
ing roads only where gasoline tax money can actually be
spent. You ask whether towns can legally borrow in antic
ipation of such gasoline tax money.
The foregoing proposals involve temporary borrowing.

A town's power to make temporary loans is granted and
strictly limited by subsecs. (1) to (6), sec. 67.12, Stats. Sub-
sec. (1) thereof limits a town to making temporary loans
for the purpose of providing money with which to pay its
current and ordinary expenses. Subsec. (2) thereof requires
the town board to levy a tax for the repayment of the loan
at the time it authorizes the loan. Subsec. (4) thereof lim

its such temporary borrowing by a town "to the amount for
which it has levied a special tax as required by subsection

(2)."
Subsec. (6), sec. 67.12 provides to the effect that "when

any tax has been ordered or levied to be collected on the
next tax roll" and the tax roll has been placed in the hands
of the treasurer for collection, the town board "may, in tem
porary necessity, borrow money in anticipation of the pay
ment of such tax, and apply the same to the purposes for
which such tax was ordered or levied." It is plain that this
provision has no reference to borrowing money in anticipa
tion of the payment of gasoline tax money.
The question submitted is therefore answered in the neg

ative.

FCS
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Mortgages, Deeds, etc. — Chattel Mortgages — Public
Officers — Register of deeds is not required under sec. 59.51,
subsec. (10a), Stats., to proof read chattel mortgages and
conditional sales contracts to determine whether copies are
in fact duplicates.

April 17, 1931.

Sidney J. Hanson,

District Attorney,

Richland Center, Wisconsin.

You inquire .whether under the provisions of sec. 59.51,
subsec. (10a), Stats., which provides in part that "all such
instruments shall be presented * '4n duplicate
it is incumbent upon the register of deeds to proof read such
copy to determine whether the copies coming into his office
are identical or whether the parties wishing to file duplicates
must take their chances of errors in the duplicates.

It is the opinion of this department that there is no duty

imposed upon the register of deeds to proof read all instru
ments presented to him for filing in duplicate. The register
of deeds is not a guarantor that instruments which are filed
as duplicates are in fact duplicates. The duty of the regis
ter of deeds is purely ministerial, i.e., to file one of such du
plicates and to send the other to the clerk of the city, village
or town where' the mortgagor resides with one-half of the
fee received by him for such filing. The parties presenting
such duplicates and wishing to have the same filed must take
their chances of error in the duplicates.
HEN
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Corporations — Taxation — Public Utilities — Under
sec. 76.38, Stats., taxes paid by telephone company are to be
apportioned among respective municipalities in which tele
phone company operates on basis of gross revenue derived
from such municipalities.

April 17, 1931.
Charlton H. James,

District Attorney,

Dodgeville, Wisconsin.

In your letter of April 10 you refer to an opinion of this
department found in XIII Op. Atty. Gen. 267, interpreting
the provisions of sec. 76.38, Stats., with respect to the dis
tribution of taxes paid by telephone companies between the
local municipal units. The opinion to which you refer is
dated May 15, 1924 and holds that the payment should be
made to the municipality to which the switch board or ex
change is located. Your attention is directed to the fact that
in 1927 the legislature enacted ch. 306, which materially
changed the language of this section with respect to the dis
tribution of the tax between the municipalities.

it is now provided in sec. 76.38, subsec. (1), that tele
phone companies shall file a statement which shall shoy sep
arately the amounts of gross receipts from the toll line
service, which shall include all receipts on toll line business,
oeginning and ending within the state, and a portion based
upon the mileage within the state to the entire mileage over
which such business is done, of receipts on all interstate
business passing through, into or out of the state, and from
the service of the local and rural exchange property of the
ca^mpany and the town, city, or village in which any por
tion of such local or rural exchange property is located, and
any portion of the gross receipts therefrom are derived,
with the true amounts of the gross receipts of each such lo
cal or rural exchange derived from such exchange business
in each town, city or village."

Subsec. (3) of that section provides in part as follows:

"* * * The license fee upon eighty-five per cent of the
gross receipts from the local and rural exchange service or
business in each such town, village or city, respectively, shall.
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on or before the first day of March, in each year, be paid to
the respective treasurer of each town, city or village in
which any portion of the local or rural exchange property is
located, and any portion of the gross receipts therefrom are
derived, for the use and benefit of each such town, city or
village; * *

Under the present wording of the statute as amended by

ch. 306, Laws 1927, it is clear that the opinion formerly
rendered is no longer applicable. The distribution of the
tax between the various municipalities is on the basis of the
gi'oss receipts derived from each municipality in which a
portion of the telephone system is located.
For your information we are attaching copy of a form

which is furnished by the state treasurer to telephone com

panies in connection with the administration of this action
which, I think, clearly indicates the procedure to be followed.
SB

Automobiles—Laiv of Road—County owned motor road
grader or scraper (self propelled) need not be licensed.

April 18, 1931.

Arthur C. Hartman, Director,
Motor Vehicle Division,

Department of State.
You request an opinion on the following question:

"Must county owned motor road graders or scrapers (self
propelled) which are used for the maintenance of county
gravel and dirt roads be licensed the same as any other pub
licly owned motor vehicle as provided for in the law under
section 85.01 (4) (g) ?"

Sec. 85.01 (1) relates to auto registration and provides in
part:

"No automobile, motor truck, motor delivery wagon, pas
senger automobile bus, motor cycle or other similar motor
vehicle, or trailer or semitrailer used in connection there
with, shall be operated upon any highway unless the same
shall have been registered * *

Subsec. (2) thereof relates to application for such regis
tration; subsec. (3) relates to certificate of registration;
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and subsec. (4) thereof relates to the fee to be paid for
the registration of each automobile, motor cycle, motor
truck, motor deliver wagon, and the like.

Subsec. (4) (g).ofsec. 85.01, Stats., provides:

"Automobiles, motor trucks, motor delivery waeons
the nnhHp owned and operated exclusively inby the state of Wisconsin, except thoseused by piohibition deputies and conservation wardens or
by any county or municipality thereof., shall be registered
by the secretary of state upon receipt of a properly filled
out application blank accompanied by the payment of a

tSvT Ti^ said vehicles or
nlSi? fJ secretary of state shall furnish two numberplates for each automobile, motor truck, motor delivery
wagon, trailer or semitrailer of a special series and color
and said number plates shall be renewed each year so lone
as It IS used exclusively in the public service. Registration
fees received under this paragraph shall be credited as from
the town, village or city from which said fees are received
Automobiles owned by the state and used by prohibition
deputies or conservation wardens may be registered in the
same manner as privately owned automobiles."

Sec. 85.10 contains certain definitions of words and
phrases used in sections 85.10 to 85.86 and 85.91. These
definitions, it will be noted, are not controlling with respect
to sec. 85.01, relating to automobile registration, but may
be helpful in determining the intent of the legislature with
respect to the question under consideration.

Automobile or motor vehicle "is generally defined as in
cluding all vehicles propelled by any power, other than
muscular power, except traction engines, road rollers, and
such motor vehicles as run only upon rails or tracks" (ital
ics ours). 42 C. J. 609. In 2 R. C. L. at page 1167, an auto-
mobile IS defined "as a wheeled vehicle, propelled by steam
electricity, or gasoline, and used for the transportation of
persons or merchandise." In Carter v. State, (1913) 12 Ga.
App 430, 78 S. E. 205 (cited in Berry, The Law of Auto
mobiles, Vol. I, page 2) it is said:

"The word 'automobile' has a well-fixed significance in
the proper understanding. It is understood tfrefe? to a
wheeled vehicle, propelled by gasoline, steam or electricity,
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and used for the transportation of persons and merchan-
dise."

It thus appears that under the generally accepted under
standing of the w6rd "automobile" or "motor vehicle" motor
road graders or scrapers, and road rollers, and such sell
propelled vehicles, not used for the conveyance of passengers
and materials, are not automobiles or motor vehicles within
the meaning of sec. 85.01 of the statutes relating to automo
bile registration.
The purpose of the requirement that motor vehicles be

registered and numbered is to secure a proper observation
of their duties on the highway and to aid in the detection
of such vehicles and of those responsible for their move
ments and conduct in case they fail to observe such duties,
and the object of the licensing is to furnish a further guar
antee that the proper use of the vehicle will be made and
that it will be operated in compliance with the law. Con
sidered in the light of the purpose of the registration laws,
it is clear that county owned motor road graders or scrapers
(self propelled) which are used for the maintenance of
county gravel and dirt roads, need not be licensed as other
publicly owned vehicles under sec. 85.01 (4) (g), Stats.
This department ruled in IX Op. Atty. Gen. 197 that farm

tractors need not be licensed, and in XI Op. Atty. Gen. 832
it was held that a tractor, motor driven and operated and
propelled on public streets of a city by contractors and
other industrial concerns, need not be licensed. But now sec.

. 85.01 (4) (f) provides:
"For the registration of each tractor operated upon the

public highways for the hauling of a trailer or trailp'S or
other equipment for other than strictly agricultural pur
poses, * *

It will also be noted that the automobile registration
laws contain penal provisions and a construction thereof
should limit rather than broaden the scope of such laws
under the rules of statutory construction.
In view of the foregoing, it is the opinion of this depart

ment that county owned motor road graders or scrapers
(self propelled) which are used for the maintenance of
county gravel and dirt roads need not be licensed.
HHN
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Trade Regulation — Trading Stamps — Discount savings
book containing coupons good for merchandise and dis
counts from numerous merchants, sold for cash, does not
violate trading stamp law nor may holders of book demand
cash for coupons.

April 21, 1931.
Verne C. Lewellen,

District Attorney,
Green Bay, Wisconsin.

You enclose a discount savings book, distributed by a
sales company, for a group of city merchants. This book
contains a large number of coupons, that are good with the
different merchants. Each coupon bears the name of the
merchant where it may be used. Some of the coupons are
good for a certain amount of cash upon sale of a certain
amount; some are good for a discount upon cash orders;
some are good for cash allowance and some for a discount
upon certain classes of work or merchandise; some of the
coupons are good for a certain amount of merchandise in
connection with a purchase of a certain amount; some of
the coupons permit two entrance fees for the price of one.
The entire book, which must be good for several hundred
dollars at least, if all of the coupons were used, is sold for
cash to individuals for $1.95. You ask whether this book
violates the trading stamp law and also whether a holder
of the book can demand of the respective merchants that
their coupons be redeemed in cash, in lieu of payment in
merchandise or discount.

I am of the opinion that this discount savings book does
not violate the trading stamp law, chapter 134, for the
reason that the book, under the plan you describe, obviously
IS not delivered in connection with the sale of any goods
wares or merchandise. I am also of the opinion that the
owner of the book cannot demand anything different for
the coupons than the coupons themselves provide
FMW
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Public Officers — County Clerk — County Purchasing
Agent — County Superintendent of Schools—County clerk
may not accept employment as county purchasing agent.

Resolution which does not appoint county purchasing
agent but appropriates money to county clerk for services
rendered as such agent is invalid.
County superintendent of schools may not be required to

purchase supplies through county purchasing agent.

School Districts — City School Plan —All cities of classes
mentioned in sec. 40.50, Stats., came under city school plan
July 2, 1929; but school board continues to be constituted
arid selected as it was on that date until changed by refer
endum.

April 22, 1931.

Edward S. Eick,

District Attorney,

Chilton, Wisconsin.

You quote a resolution of the county board adopted Jan
uary 7, 1931, as follows;

"Be It Resolved by the county board of supervisors
of Calumet county, Wisconsin, in meeting duly assembled m
the court house in the city of Chilton this 7th day
ary A. D. 1931, that there be and hereby is appropriated the
sum of seventy-five dollars per annum, the same to be paid
to the county clerk of Calumet county for services rendered
as countv purchasing agent. It shall be the duty of the pur-
chasing agent to buy all office supplies and niiscellaneous
supplies for the court house and sheriff s office. It shall be
the duty of the various county officers to requisition their
needs to the county clerk in ample time for tl^ same to be
ordered and kept on hand for the use of the offices.
You inquire as to the validity of this resolution, citing an

opinion of this department, dated April 30, 1923, XII Op.
Atty. Gen. 212, which held that the purchasing of supplies
could not be delegated to any one not a member of the
county board. Since that opinion was rendered, the statute
has been materially changed in this respect by ch. 69, Laws
1929. The statute in question, sec. 59.07, subsec. (7), Stats.,
now reads as follows:
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"Prescribe the form and manner of keeping the public
ofThP^f 1 the accountsof the several county officers; and, except in counties of a

nnfnt ̂ hundred fifty thousand or more, may ap-point a county purchasing agent, who need not be a member

?pp« appropriations for his serv-
prv hio^ purchasing agent shall provide all books, station-ery blanks, safes, furniture, telephone service, fuel and
lights necessary for the discharge of official business in the
offices of the county clerk, clerk of the circuit court, register
of deeds, treasurer, sheriff, and county judge. When the
cost of such supplies exceeds sixty dollars, the said purchas-
mg agent shall in such manner as he shall deem best to se-
cuie the attention of probable bidders, invite proposals of
similar standard- supplies of equal quality, and shall pur
chase from the lowest reliable bidder. In counties having a

u  hundred fifty thousand or more, purchasesshall be made as the county board shall direct, and in addi
tion to the county officers previously named, purchases may
be made for the office of the county surveyor."

The county board in counties having a population of 250,-
000 or less is thus given specific authority to appoint a pur
chasing agent, who need not be a member of the county
board, and whose duties are expressly set forth, and to ap
propriate money for such services.
The resolution submitted does not in words appoint a pur

chasing agent nor make an appropriation for his services.
It apparently appropriates a sum of money to the county
clerk for services rendered as purchasing agent. It requires
that requisitions be made to the county clerk—not to the
purchasing agent.
A public officer takes his office C2im onere, and may not be

paid for extra services rendered which are incidental to his
office. Henry v. Dolen, 186 Wis. 622; State v. Cleveland, 161
Wis. 457. The resolution above quoted, in effect adds to the
incidental duties of the county clerk and attempts to com
pensate him for the performance of the duties so added to
his office, in addition to his salary fixed pursuant to sec. 59.-
15, Stats. Such an appropriation, in my opinion, cannot be
lawfully made or accepted.

Furthermore, the resolution attempts to extend the scope
of the purchasing agent's authority beyond the limits spec-
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ified in the statute. Such an officer, if appointed, may pur
chase only for the offices of the county clerk, clerk of the
circuit court, register of deeds, treasurer, sheriff and county
judge. This list does not necessarily include all offices located
in the court house. .
However, even if the language of the resolution were such

as to indicate that the county clerk was appointed to the
position of county purchasing agent, his acceptance of the
position would make him pecuniarily interested in a con
tract with the county in violation of sec. 348.28, Stats., as
construed in Henry v. Dolen, 186 Wis. 622.

Your second question is whether the county superintend
ent of schools can be compelled to purchase supplies through
a purchasing agent if one is duly appointed. The answer is in
the negative, for the reason that this office is not within the
list of offices specified in the statute for which the county
purchasing agent may act.

You next state that at the time Chilton received its char
ter the school system was to operate on the district plan,
and inquire whether the (school) board can change from
the district plan to the city plan contemplated by sees. 40.-50
to 40.60, Stats., without a vote of the people. For cities of
the classes specified therein, the change from whatever plan
of operation was then in use to the city school plan became
effective when ch. 256, laws of 1929 became law, namely, on
July 2, 1929. By virtue of sec. 40.52 (1), Stats., however,
the board as constituted and selected on that date continues
to be so constituted and selected, "until and unless changed
by a referendum vote of the electors of such city as herein
provided." For a fuller discussion see opinions of this de
partment at pages 23 and 80 in XIX Op. Atty. Gen.
SB
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Courts Bastardy — Settlement agreement in bastardy
IS required by sec. 166.07, Stats., to determine facts and or
ders set forth in sec. 166.11, subsec. (1), to be included in
judgment, but if paternity is denied, judgment is not to be
entered unless defendant defaults in meeting terms of agree
ment, in which case judgment is to be entered in accordance
with sec. 166.11 (1) upon determination of items of agree
ment.

Court may approve nominal settlement where paternity
is denied and particularly where it is very doubtful if par
entage could be shown.

April 22, 1931.
Roscoe Grimm,

Assistant District Attorney,
Beloit, Wisconsin.

You submit a question as to the proper construction of
sec. 166.07 and sec. 166.11, Stats., on the power of the court
to approve aggreements for settling bastardy cases. You say
you aie confronted with a case where a girl between seven
teen and eighteen years of age has been delivered of an illeg
itimate child; the putative father of said child about the
time the bastard child was conceived, married another girl,
who at the present time is being delivered of a child; that
the putative father is a young man about twenty-two years
old, without any means or property except the small wage
he receives as a laborer; that there is considerable doubt in
your mind from the testimony of the complaining witness
on preliminary examination as to whether or not the ac
cused is actually the guilty party, and considerable doubt in
your mind whether a conviction can be obtained; that the
putative father denies paternity of the child and the parties-
are unable to agree as to said paternity.
You state that the defendant, through his attorney, has

raised the sum of $200 and has tendered the same in settle
ment of the proceedings; that this is perfectly agreeable to
the complaining witness and her parents. They feel that
even if the accused be found guilty, he will be unable to pro
vide properly for the support of the child, owing to the
fact that he has a family, earns very little money and has
no prospects of acquiring any gi-eat increase in income. They
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also feel that if the accused were found guilty the complain
ant would not receive as much as $200 throughout the first
sixteen years of the child's existence. You concur with them
in these ideas and would like, if possible, to settle this case
on a $200 basis, and it is also the desire of the court to ap
prove such a settlement for the best interests of the child.
Although a settlement of $200 would be grossly inadequate
for the child's future support, as a practical matter, the
child will be far more greatly benefited, whether the ac
cused is found guilty or not, if such an agreement is entered
into. You inquire whether the court may, in its discretion,
approve such a settlement agreement in the lump sum of
$200.

Sec. 166.07 provides as follows:
"A female who has been delivered of an illegitimate child

or who shall be pregnant with a child which, when born, may
be illegitimate, may enter into an agreement with the per
son claimed by her to be the father of the child. Such agree
ment may be entered into at any time prior to final judg
ment, either before or after issuance of process. The agree
ment shall include a determination of all facts and orders
set forth in section 166.11 to be included by the court in its
order for judgment, except that where the parties are un
able to agree as to the paternity of the child, the alleged
father may deny paternity in the agreement. By the terms
of the agreement the defendent must submit personally to
the jurisdiction of the court, and consent to entry of judg
ment in accordance with the terms of the agreement. Upon
motion of the district attorney, the judge of the court ot
record having power to enter final judgment in illegitimacy
proceedings, being satisfied with the terms of the agree
ment, shall order judgment in accordance therewith if patej-
nity of the child is admitted. Where the paternity of the
child is not admitted, after said agreement is approved by
the court, it shall be filed but judgment shall not be rendered,
until there is a default of the payments agreed upon, when,
upon motion of the district attorney, judgment shall be
rendered and entered forthwith. No other agreement or set
tlement of any illegitimacy proceedings shall be valid."

Sec. 166.11 (1) provides:

"If the accused shall be found guilty, or shall admit the
truth of the allegation, or shall have entered into a settle
ment agreement, he shall be adjudged to be the father of

•  such child, unless paternity shall have been denied in such
settlement agreement, and shall be ordered to P^Y to me
mother or town or county all expenses incurred by them tor
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lying-in and attendance of the motlier during the last six
months of pregnancy, and also for the care and support of
the child, including funeral expenses if child be dead at time
of trial, from the time of its birth until the date of the entry
of judgment, and to pay to the county the costs of the action,
and to stand chargeable for the future support of the child
until it shall attain the age of sixteen years. Payments for
such future support shall be directed to be made in either of
the two following methods: (a) Payment of a specified
monthly sum until the child is sixteen years of age; (b) pay
ment of a specified lump sum within sixty days after entry
of judgment or in specified monthly instalments subject to
the condition that upon default in any instalment the entire
amount shall become due and payable. All payments for
the future support of the child shall be paid to a trustee and
shall be held by him for the benefit of the child and by him
shall be paid to the person having legal custody of the child
in such manner and amounts as the court may direct."

You will note that by sec. 166.07, above quoted, the agree
ment "shall include a determination of all the facts and or

ders set forth in section 166.11 to be included by the court in
its order for jftdgment," except that paternity may be de
nied and that where paternity is denied, judgment shall not
be rendered until there is a default of the payments agreed
upon. Therefore, the provisions of section 166.11 (1) do
not come into play unless and until the defendant, who has
denied paternity, defaults in his payments under the
agreement, in which case judgment is to be entered in ac

cordance with sec. 166.11 (1) upon the determination of
the items therein enumerated made in the agreement.

I am, therefore, of the opinion that the court may in its
discretion approve a nominal settlement where paternity
is denied and the facts are such that such approval will
not be an abuse of discretion—for instance, where it is
very doubtful that parentage could be proven; but the

agreement is I'equired to include a determination of the
items of judgment that will be required to be entered in
case the defendant defaults in making payments in ac
cordance with the agreement.
FMW
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Taxation — Tax Sales — Where owner of real estate re
fuses to redeem tax certificate, county may, after three
years, secure tax deed to such property or county may fore
close such tax certificate.

County must refund money paid by another person for
redemption of tax certificate and taxes in case where tax
certificate was sold to such person subsequent to time that
county purchased tax certificate on same property.

April 23, 1931.

James R. Durfee,

District Attorney,
Antigo, Wisconsin.

You submit for the consideration of this department the
following-statement of facts and request an opinion thereon:

I. You state that Langlade county holds a certificate on a
description of property for the sale of 1924. Since that time
all taxes have been paid by the owner, who now refuses to
redeem this certificate. You inquire as to the remedy of
the county. ,

II. You state further that the county has also a cer
tificate on a description for the sale of 1923. You state
that another party secured certificates on the same descrip
tion for the sale of 1924, 1925, 1926 and 1927. Tax deeds
on this description were taken by the other party in 1928
and they redeemed the certificate for the sale of 1928 and
later paid the tax for 1928 and 1929. The county contended
tht the certificates subsequent to the one it purchased in

1923 are all invalid and proposes to refund to the other
party all the money paid on tax certificates in redemption
of the certificate of 1928 and the taxes paid for the tax of
1928 and 1929 to the to\vn treasurer.

You inquire whether the county is obliged to refund the
money which was paid on the redemption of the certificate
for the sale of 1928 and also the money which was paid on

the taxes for 1928 and 1929.

Sec. 75.32, Wis. Stats., provides in part:

"Real property upon which the county holds any certifi
cate of tax sale shall continue liable to taxation and to sale
for unpaid taxes, and the county shall be the exclusive pur
chaser at the sale; * *
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Sec. 75.22, Wis. Stats., provides:

"If after the sale or conveyance of any lands sold for the
nonpayment of taxes and within the time hereinafter pre
scribed it shall be discovered that the sale or the certificate
issued thereon was invalid, the county board shall make an
order, briefly stating the reason therefor, directing that
the money paid for such certificate on the sale, and all sub
sequent charges thereon, and all subsequent taxes paid on
the lands described therein by the purchaser or his assigns,
be refunded with interest to such pui'chaser or his assigns,
upon the delivery of the certificate or deed to be canceled;
and if the county treasurer shall, in pursuance of such order,
offer to the person entitled thereto his money as aforesaid,
and he shall refuse to receive the same and cancel the cer
tificate or deed, he shall not be entitled to receive any inter
est on the money so paid by him after the day of such offer,
and refusal; nor shall any recovery ever be otherwise had
against the county on such deed or certificate. But no sale,
certificate, or conveyance shall be deemed invalid within
the meaning of this section by reason of any mistake or
irregularity in any of the tax proceedings not affecting the
groundwork of the tax; nor shall any county be liable to
pay or refund any moneys by reason of any such mistake or
irregularity."

I. The county which holds a certificate on a description
of property for the sale of 1924 which the owner who has
paid the taxes since that time now refuses to redeem, may
after the expiration of three years from the date of the cer
tificate of sale secure a tax deed to such property. See sec.
75.01, 75.12 and 75.14, Wis. Stats. Or, the county under
such circumstances may, under the provisions of sec. 75.19,
Stats., foreclose its tax certificate by an action as in a case
of mortgage upon real estate.

The county may also sell its tax certificate to any person
offering to purchase the same for the amount for which the
land described therein was sold, with interest thereon at
the rate of 15% per annum. Sees. 75.34 and 75.35, Wis.
Stats. Or, under the provisions of sec. 75.61 (2), Wis.
Stats., the county may sell its tax certificate at a discount in
a case where the owner of the real estate shall claim that

the assessment of said real estate is greater than the value
that can ordinarily be obtained therefor at private sale
and where the respective town board, village board or city
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council where such real estate is situated has taken proof
under oath of such real estate and made a finding thereon.
Upon the filing of said finding with the county treasurer, he
shall accept from the owner the proper proportional tax
on said real estate based upon the value so found together
with the proper charges as in the case of redemption of tax
certificates, and shall then cancel such tax certificate and
give to the owner thereof a receipt for said tax.

II. It is the opinion of this department that the county
must refund the moneys paid for the redemption of the
tax certificate for the sale of 1928 and for the taxes for

1928 and 1929, under the express provisions of sec. 75.22,
Stats., directing that the money paid for such certificate
(certificate or certificates purchased by another person after
the county has purchased a tax certificate on the same de
scription) on the sale "and all subsequent charges thereon,
and all subsequent taxes paid on the lands described therein
by the purchaser or his assigns." Under the express provi
sions of sec. 75.32, Stats., and under the decision in Foster
V. Sawyer County, (1928) 197 Wis. 218, 221 N. W. 768, the
sale of tax certificates for the years 1924, 1925, 1926 and
1927 are void. The sale being invalid within the meaning of
this section because affecting the groundwork of the tax, it
follows that the county must refund to such other pur
chaser the money paid for such certificates and all subse
quent charges and taxes thereon. The person who paid for
the redemption of the certificates for the year of 1928 and
taxes for 1928 and 1929 may recover the same upon pres
entation of the proper claim to the county.
HHN
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Abandonment — Criminal Law — Extradition — Un

born child is quick child. Extradition may be had for aban
donment of unborn child. Woman pregnant -with child is
one whose child has developed enough to be quick child.
One who is not fugitive from justice cannot be extradited

under federal statute, but governor may requisition for
such extradition under sec. 364.07, Stats.

April 28, 1931.
Honorable Philip F. La Follette,

Governor,

I have examined the application for requisition papers
presented by A. J. Connors, district attorney, asking for the
requisition of Rudolph Biermaier, who is charged with
abandonment of his illegitimate minor child on the 11th day
of March, 1931 in Barron county, Wisconsin. It appears
from the affidavit of Lorena Hutchison, the complaining

witness, that an illegitimate child was born to the affiant
and that the said Rudolph Biermaier is the father of said
illegitimate child; that after this affiant became pregnant
the said defendant, Rudolph Biermaier, fled from the state
of Wisconsin and did not thereafter return; that the de

fendant had been here for a period of about one month after
the time when said child was conceived, and that said de
fendant left immediately upon being informed that this af
fiant was pregnant.

As the crime is alleged to have been committed in the
complaint on the 11th day of March, 1931, the abandonment
of this child was committed when said Rudolph Biermaier
was not in the state of Wisconsin, so it appears that he is
not a fugitive from justice, as he was not in the state at the
time nor since the time the crime was committed.

While it is possible to have extradition of the alleged
father of an unborn illegimate child if he has abandoned
the same (see XIX Op. Atty. Gen. 589, II Op. Atty. Gen.
303), it does not appear that there was an unborn child in
existence at the time when Rudolph Biermaier left the
state of Wisconsin. He left about one month after the child

was conceived.

Sec. 166.07, Stats., reads:
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"A female who has been delivered of an illegimate child
or who shall be pregnant with a child which, when born,
may be illegitimate, may enter into an agi-eement with the
person claimed by her to be the father of the child," etc.

The term "pregnant with child" means "an unborn child
so far developed as to be quick—so far developed as to
move or stir in the mother's womb." Summerlin v. State,
103 S. E. 461, 462,150 Ga. 173, cited in 6 Words & Phrases,
3d Series, page 34.

It is very evident that this woman was not pregnant with
child within contemplation of our statute when Rudolph
Biermaier left the state of Wisconsin. It is therefore doubly
clear that he is not a fugitive from justice and extradition
cannot be had under the federal statute.

The governor, however, is authorized under sec. 364.07
to demand of the executive authority of any other state or
territory the delivery over of any person charged in this
state with the commission of any crime under the laws of
this state, although such person is not a fugitive from jus
tice.

You are therefore advised that while the requisition papers
do not comply with the federal statutes, that extradition
cannot be had thereunder, you have the power to honor
these requisition papers under sec. 364.07.
JEM

Indigent, Insane, etc. — Legal Settlement — Municipal
Corporations — Cities — City of Cedarburg is liable for
support and maintenance of one who after having resided
in that city for over year became public charge and is con
fined in institution in Sheboygan county.

April 23, 1931.

N. H. Roden,
District Attorney,

Poi't Washington, Wisconsin.

You submit the following statement of facts as a basis

for an opinion:

"In August, 1923 one A. came to the city of Cedarburg,
this county, to live. He stayed in the city of Cedarburg until
September 18, 1925. Between September 18, 1925 and
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November 4, 1925, he traveled all over the state of Wiscon
sin and finally located in Sheboygan county, staying there
until July, 1927, when he again went back to the city of
Cedarburg and stayed there until April 5, 1928. He then
moved into a house which is located on the line of the city
and town of Cedarburg, Ozaukee county, staying there from
April 5, 1928 to November 5, 1928."

You state that the question now arises: Who is liable
for the support and maintenance of A., because he has be
come a charge and is at the present time confined in an in
stitution in Sheboygan county and the city of Cedarburg is
taking care of him?
From your statement of facts it appears that in July,

1927, this man again went to the city of Cedarburg and
stayed there until April 5, 1928, that is, less than a year,
and then moved into a house which is located on the line of

the city and town of Cedarburg, staying there from April
5, 1928 to November 5, 1928.

From the evidence taken in the county court the ques
tion was asked by you concerning this line:

"Mr. Roden: The quarters you occupied in this house,
were they in the town or city of Cedarburg?
"A. The way I can figure it out, it was in the city of

Cedarburg where I slept, where I had my bedroom. That
room where I slept was in this way.
"Court: Which place did you always treat or consider as

your home, the city or town?
"A. The city, I would have voted in the city of Cedarburg

that year if I had stayed there.
"Q. You still claim residence in the city of Cedarburg?
"A. Sure, yes sir."

Under your statement of facts and the evidence taken in
the county court, it appears that A. was a resident of the
city of Cedarburg from July, 1927 to November 5, 1928.
This is more than a year and gives him a legal settlement
in that city, which makes the city of Cedarburg liable for
his support. In the above opinion I have assumed that no
changes as to legal settlement took place eince November 5,
1928.

JEM
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Automobiles — Law of Road — Vehicle containing two
axles, one of which carries four wheels, is included within
scope of subsec. (1), sec. 85.47, Stats.

April 24, 1931.

Earl E. Schumacher,

District Attorney,

Beaver Dam, Wisconsin.

In your letter of March 23 you present the question,
whether a motor vehicle containing two axles, one of which
carries four wheels, comes within the classification found

in subsec. (1), or subsec (2) of sec. 85.47, Wis. Stats. This
statute attempts to provide weight limitations of vehicles of
the so-called class "A" highways and contains a three-fold
classification, namely:

1. Four-wheeled vehicles

2. Many-wheeled vehicles

3. Semitrailer.

An examination of subsec. (1) and (2) discloses that a
maximum weight limitation of 12,000 pounds per axle is
provided. In subsec. (1) the gross weight for a "four-
wheeled vehicle" is 24,000 pounds, or 12,000 pounds per
axle, while in subsec. (2) the gross weight of a vehicle with
three or more axles having six or more wheels is 36,000
pounds; 6,000 pounds per wheel or 12,000 pounds per axle.
The phraseology employed in the statute does not aptly

describe the vehicle under consideration; however, it is ap
parent from an examination of section 85.47, that the legis
lature intended to provide a weight limitation applicable to
all vehicles. It is our opinion, therefore, that a vehicle hav
ing two axles, one of which carries four wheels, should be
construed to come within the scope of subsec. (1), sec.
85.47, Stats.
AJM
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Courts ~ Prisons ~ Probationers' Estates— Bal&.nc.e of
probationer's earnings held by board of control becomes,
upon probationer's decease, part of his estate, subject to ad
ministration ; but where sum is nominal and he has no other
property, informal disposition is practical.

April 25, 1931.
Board of Control.

Attention A. W. Bayley, Secretary.
You ask whether the state board of control had a right

to turn over to the clerk of the county court for the support
of the family who were in needy circumstances a balance
of $38.21, which was held by the board of control to the
credit of a probationer who died, there being other claims
against the estate, one for hospital and medical service of
approximately one hundred dollars. You say that it is con
tended that the balance in the hands of the state board of
control became a part of the deceased's estate to be admin
istered by the court.
The contention probably is technically correct, but sec.

313.15, Stats., providing for the distribution of personality
in an estate, allows the widow, besides the wearing apparel,
household furniture, etc., other personal property to be
selected by her not exceeding in value two hundred dollars.
This "other personal property" includes money and credits
and would include the $33.21 on deposit with the board of
control.

You will note also that this section provides for further
allowances to widow and children and in the discretion of
the court for funeral expenses and, where, after all these
allowances, only one thousand dollars is left in the estate,
this may also be assigned and used for the widow and minor
children and that only the excess after all these allowances
is allowable to debts of the deceased.

As a practical proposition, therefore, if the deceased had
no estate other than some personal effects and furniture
and this money with the board 6f control, it would be a use
less procedure to have it probated.
FMW
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Counties — Agricultural Associations — County Board
Proceedings — Where county board made appropriation to
fair association and resolution was amended referring mat
ter to popular vote at spring election, resolution was not ef
fective when voters disapproved thereof.

April 27, 1931.

R. A. Forsythe,

District Attorney,

Hudson, Wisconsin.

In your letter of April 15 you state that the county board
made an appropriation of $1000 to a local fair association,
and that subsequently a motion to submit the question of
the appropriation for a referendum vote at the succeeding
spring election was carried. You further state that in the
referendum the appropriation was voted down; that the
amount of the appropriation was included in the budget and
tax levy and that the money is now available. You express
the opinion that the action of the board in making the ap
propriation is final and that the submission of this question
to the voters at the spring election does not have any bearing
upon the right of the fair association to this money.

Sec. 59.86, Stats., authorizes appropriations of this char
acter and provides that any amount so voted shall be paid
upon demand by the county treasurer to the treasurer of
such organized agricultural society. There is no provision
in this section for a referendum.

By sec. 59.02 (2), Stats., it is provided that ordinances
and resolutions may be adopted "in the special manner pro
vided for cities by section 10.43, which section is applicable
to counties." Sec. 10.43, Stats., relates solely to the initiation
of direct legislation and does not include the procedure fol
lowed in the case under consideration. Moreover, this sec
tion has been held to be invalid as applied to counties in
Meade v. Dane County, 155 Wis. 632.
You state that the record of proceedings show that, "Mr.

Hartwig moved an amendment be made to this resolution
and report placing this question up for a refer*endum vote
at the spring election." This action was very apparently in
tended to be an amendment of the original resolution, and
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may be considered, I think, to have intended that the effec

tiveness of the resolution be contingent upon the favorable
vote of the people at the referendum election. This inter
pretation of the amendment is perhaps a liberal one, but
the supreme court has repeatedly held that an action of a
county board should be liberally construed because of the
fact that members of the county board are ordinarily not
trained in legal matters. As the court said in Hark v. Glad-
well, 49 Wis. 172, 177:

"* * * it will not do to apply to the orders and resolu
tions of such bodies nice verbal criticism and strict par
liamentary distinctions, because the business is transacted
generally by plain men, not familiar with parliamentary
law. Therefore their proceedings must be liberally con
strued in order to get at the real intent and meaning of the
body."

The rule there stated is followed in Wisconsin Central R.
Co. V. Ashland Co., 81 Wis. 1, 13; Burgess v. Dane Co., 148
Wis. 427, 436; State ex rel. Smith v. Outagamie Co., 175
Wis. 253, 263; Bardon v. Land & River Improvement Co.,
157 U. S. 327, 335.

It is not necessary to determine whether the county
board has specific statutory authority to refer a resolution
of this character to the voters in order to answer your ques
tion. It would make its action contingent upon the ap
proval of the voters at the spring election. The voters at the
spring election disapproved of the action. Therefore, the
condition which was a necessary precedent to the effective
ness of the resolution was not met and the resolution did
not become effective.

SB
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Public Officers — County Board Member— Weed Com
missioner — Member of county board may not be appointed
county weed commissioner during term for which he was
elected.

■ April 27, 1931.

Martin Gulbrandsen,

District Attorney,
Viroqua, Wisconsin.

In your letter of April 21, 1931,. you present the follow
ing question: The county board by resolution, pursuant
to sec. 96.045, Stats., in 1930 created the office of county
weed commissioner and authorized the agricultural commit
tee, which was elected by the 1930 board of supervisors, to
appoint the weed commissioner. Under this resolution the
agricultural committee so appointed in 1930 has the appoint
ment of the county weed commissioner in 1931 although a
new board of supervisors has been elected. May a member
of the 1931 board of supervisors be appointed weed com
missioner by this committee.

Subsec. (2), sec. 66.11, Stats., reads as follows:

"No member of a town, village, or county board, or city
council shall, during the term for which he is elected, be
eligible for any office or position which during such term has
been created by, or the selection to which is vested in, such
board or council."

The committee designated to appoint this officer is merely
an agent of the county board for that purpose. The power
to appoint is, I think, clearly vested in the county board.
Therefore, the appointment of a member of the county
board during the term for which he is elected would be in
violation of the provisions of sec. 66.11 (2), Stats.
Your attention is also called to the ruling of the supreme

court in Henry v. Dolen, 186 Wis. 622, wherein it was held
that a county officer may not be pecuniarily interested in
a contract for personal services with the county because of
the provisions of sec. 348.28, Stats.
The provisions of that statute would perhaps also bar

such an appointment as that to which you refer.
SB
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Public Officers — Register of Deeds — United States
patent for land based upon resurvey when properly offered
must be recorded by register of deeds even though such
land, by original survey, was judicially determined to have
been part of another governmental lot.

April 27, 1931.
E. L. Kennedy,

District Attorney,
Rhinelander, Wisconsin.

You have presented to the attorney general for consider
ation the question whether a patent issued by the United
States to a lot in Unity Point should be recorded by the
register of deeds. You state that such patent is based upon
a resurvey of section 33 and that it involves the same land
which has previously been sold as a part of government lot
No. 3, by the original survey. You state that the plat of
Unity Point, by the resurvey, is not the same as the plat
made by Remo, and that because of the conflicting claims,
taxes have gone delinquent and the resulting complica
tions present many serious questions. You further state
that the circuit court has previously adjudicated the
boundary lines and has determined that Unity Point is
part of government lot No. 3.

Sec. 235.42, Stats., reads in part, as follows:

"All patents of lands which shall have been issued by
* * * the United States or its proper officers, and all duly
certified copies of such patents issued by the United States
* * * may be recorded in the office of the register of deeds
of any county wherein any part of the lands described in
such patent * * * are situated."

Sec. 59.51, Stats., reads in part, as follows:

"The register of deeds shall:
"(1) Record or cause to be recorded in suitable books to

be kept in his office, correctly and legibly all deeds, mort
gages, maps, instruments and writings authorized by law
to be recorded in his office and left with him for that pur
pose."

Aside from the many questions which will arise because
of disputes of title, the question you present now is whether
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the register of deeds shall record the patent offered, which
has been received from the United States, and which con
veys a subdivision in what is known as Unity Point. The
sections above quoted seem to answer the question in the
affirmative, and you are therefore advised that the register
of deeds be informed that a patent from the United States
government, based upon a resurvey of section 33, must be
recorded when properly offered.
FWK

Loam from Trust Funds — Taxation —'Taxes levied to
pay principal and interest of loans from state trust funds to
school districts constitute lien upon each parcel of taxable
property within such district, so that property remains lia
ble for such tax regardless of its detachment from district
of regardless of its purchase by state or federal government.

April 27, 1931.

C. E. Shaffer, Chief Clerk,
Assembly.

In resolution No. 44, A., your honorable body calls atten
tion to sec. 8, art XI of the constitution of the state of Wis
consin and sec. 25.05 of the statutes, and especially subsec.

(5) thereof, which makes provisions for an "irrepealable
tax levy" by a municipality borrowing money from the
school trust funds, and asks the attorney general to render
an official opinion upon the question as to whether taxes
levied by school districts in conformance with the above
quoted provisions to pay the principal and interest of loans
from the state trust funds, "constitute a lien upon each par
cel of private property within such districts or municipal
ities, so that this property remains liable for such tax re
gardless of its detachment from the district or municipal
ity or its acquisition by the state or federal government."

Sec. 3, art. XI of the Wisconsin constitution reads in part
as follows:

"* * * any county, city, town, village, school district or
other municipal corporation incurring any indebtedness as
aforesaid, shall, before or at the time of doing so, provide
for the collection of a direct annual tax sufficient to pay the
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interest on such debt as it falls due, and also to pay and dis
charge the principal thereof within twenty years from the
time of contracting the same; * *

Sec. 25.05, Stats., prescribes the necessary provisions for
municipalities in making application for a loan from the
trust fund. Subsec. (5) thereof reads as follows:

"Such application shall be accompanied also by a certified
copy under the hand of the proper clerk of a recorded reso
lution adopted by the municipality applying for or approv
ing the loan, levying upon all the taxable property of the
municipality a direct annual tax for the purpose of paying
and sufficient to pay the interest on such proposed loan as
it falls due, and also to pay and discharge the principal
thereof within twenty years from the making of such loan.
Such a levy shall become void and of no effect if the com
missioners decline to make the loan; otherwise it shall re
main valid and irrepealable until the loan and all interest
thereon shall be fully paid."

Taxes levied to pay the principal and interest of loans
from the state trust funds to school districts and other

municipalities, are fixed by an irrepealable levy upon each
parcel of taxable property within such district by the terms
of subsec. (5), sec. 25.05, Stats., just quoted. Sec. 74.01,
Stats., provides that all taxes "levied" become a lien on the
land until paid.
Each parcel of taxable property remains liable for such

tax levy regardless of its detachment from the district or
municipality. State ex rel. Owen v. Rogers, 166 Wis. 628.
In this case the legislature detached a town from a free high
school district which had received a loan from the state

trust funds. The court held that the act of the legislature
did not relieve the town from its direct obligation to the
state for its share of the loan theretofore made from the

state trust funds to the free high school district. The court
held that the status of the loan was fixed when made and
that all of the taxable property in the district stood charged
with its payment, and the town which was detached had to
bear its proportionate share.
The fact that a parcel of taxable land within such dis

trict is subsequently acquired by the state or federal govern
ment does not relieve such parcel of land from its share of
the unpaid levy.
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In Petition of Wausau Investment Company, 163 Wis.
283, our supreme court held that when the state acquired
property after the first Monday in August, (on which date
it was included in the tax roll), the tax liens were not ex
tinguished. In considering the question as to when the tax
levy was made so that a transfer thereafter would not af
fect the tax lien, the court said that the word "levy" could
not be used in a strict sense. The court, in substance, held
that the tax roll being completed the first Monday in Aug
ust, no changes could be made thereafter except for error;
and when the annual taxes are thereafter levied, they are
necessarily levied on all the property rightly included in
the tax roll on the first Monday in August and that there
fore the levy must be considered as relating back to that
date.

It would seem by the provisions of subsec. (5), sec. 25.-
05, Stats., that the "levy" is made immediately, or before
the loan is granted, but that the tax is "assessed" annually.
The taxes being levied become a lien on the land under sec.
74.01; and under the decision in the above case, if the state
acquires the property after the "levy," the property never
theless remains liable for such tax.

The fact that state and federal property are included in
the same exemption statute, namely, sec. 70.11, would in
dicate the above reasoning and conclusions would be applic
able also to property acquired by the federal government.
The view herein expressed that the irrepealable tax levy un
der subsec. (5), sec. 25.05, Stats., is a levy in presenti, is
sustained by the reasoning of the court in the case of Borner
V. Prescott, 150 Wis. 197, p 202. The court there had under
consideration .an ordinance which provided as follows:

Ht * There is hereby levied on all taxable property in

the city of Prescott thirty-two thousand nine hundred and
sixty-five dollars, of which seventeen thousand three hun
dred and fifty dollars is for payment of the principal of said
bonds and the balance for payment of the interest thereon"
(p. 799).

and whether the ordinance complied with sec. 3, art. XI,
Const. The court said, p. 203:
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"* * * Language, in terms, levying, in praesenti, a
direct annual tax on all the taxable property of a
municipality sufficient to pay the interest on specified
bonds as it falls due and to pay and discharge the principal
thereof as they mature, using the language of the statute,
substantially, only varied to meet the particular case, would
doubtless be sufficient."

That a tax may be levied beyond the current year in such
case was decided in Bingham v. Board of Supervisors of
Milwaukee Counhj, 127 Wis. 344, 351, where the court said:

"* * So far as ordinary tax levies are concerned, the
county board cannot make levies for future years, but it
was just this difficulty which the constitutional provision
named [sec. B, art. XI] was framed to meet and correct,
■* * "

FWK

Public Officers —City Attorney — County Supervisor —
Office of city attorney and county supervisor are incompat
ible.

April 28, 1931.
Harry S. Fox,

District Attorney,
Janesville, Wisconsin.

You state that a member of the board of supervisors of
Rock county has been appointed to the office of city attorney
of the city of Janesville, and you ask the attorney general to
render an opinion as to whether the two offices are compati
ble.

In IX Op. Atty. Gen. 230, it was held that the offices of
city mayor and member of the county board might be held
by the same person. In XV Op. Atty. Gen. 172, it was held
that the offices of mayor in a city of the fourth class, and
of chairman of the county board might be held by the same
person. On February 3, 1912, it was held that the offices of
district attorney and mayor were incompatible, and in that
opinion, quoting from a previous one rendered in 1908 (Op.
Atty. Gen. for 1908, 769, 770), appears the following lan
guage :
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"It often happens that the interests of the city are ad
verse to the interests of the county, and * * * it would be
the duty of the district attorney to advise the county officers
and the county board, and it would be the duty of the city
attorney to advise the city officers and city council. It would
be improper for one person to perform both these functions.
In all actions of the county against the city or the city
against the county it would be the district attorney's duty
to represent the county, and the city attorney's duty to
represent the city. *

The conclusion reached was that the duties of the offices

of district attorney and mayor were incompatible. It seems
the same reasoning applies to the question you present, with
the same conclusion, namely, that the duties of the offices of
city attorney and member of the county board of supervis
ors may, under circumstances that may readily occur, be in
compatible.
By sec. 62.09, Stats., a city attorney is declared to be one

of the.city officers. Subsec. (3), sec. 59.03, Stats., provides
that a county supervisor may also be a member of the com
mon council of the city, or of the board of trustees of the
village in which he was elected or appointed. This provision
in the statutes, specifically permitting a county supervisor
to be a member of the common council, leads to the infer
ence and confirms the conclusion above reached, that a
county supervisor may not be any other city officer except
such officer as is specifically named in subsec. (3), sec.
59.03, Stats., the thought in the mind of the legislature
prompting the enactment of subsec. (3) undoubtedly being
that certain duties of certain officers were incompatible
with the duties of a county supervisor.
The duties attached to the office of county supervisor are

incompatible with the duties attached to the office of city
attorney in circumstances when the interests of the city are
adverse to the interests of the county. You are therefore
advised that the two offices afe incompatible.
FWK
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Bonds — Counties — County Depositories — Under sec.
59.74, Stats., surety company bond for county depository
must be in sum not less than maximum amount to be placed
in such depository nor more than two thousand in excess of
said maximum.

April 28, 1931.

John P. McEvoy,
Assistant District Attorney,

Kenosha, Wisconsin.
You submit for consideration of this department the fol

lowing statement of facts and request an opinion thereon.
You state that at the annual meeting of the county board a
resolution was drawn up and approved providing for the
bonding of county depositories during the calendar year of
1931. Inasmuch as the usual amount placed in the banks
during the year, with the exception of one period, does not
exceed $300,000, it was the wish of the county board that
the depositories be bonded for that sum. However, during
the period from May 11 to July 21, because of tax collec
tion, this sum is greatly exceeded and the county board
wishes to secure additional protection in the sum of $700,-
000 over that limited period.
You state that the attorneys for the Fidelity & Deposit

Company, the agency through which the bond was to be ob
tained, construed the statute in such a manner as to refuse
to bond in compliance with the resolution or that part of it
which provides for the additional protection during the
limited period, and insist that if the county wishes to be
protected during that period, it must carry the maximum
protection throughout the entire calendar year, which would
mean that instead of bonding for $300,000 during the cal
endar year, with the exception of the period above stated,
the county would have to bond for $700,000 more for the
entire calendar year, with a resultant increase in premiums
amounting to $1,500.

You inquire whether under sec. 59.74, Stats., the county
may provide for a bond for the depository in the sum of
$300,000 for the entire year and provide for an additional
bond in the sum of $700,000 for the balance from May 11 to
July 21.
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Sec. 59.74, Stats., relates to the designation of county de
positories and the bonding of the same.

Subsec. (3) thereof provides in part:

"Before it shall be entitled to receive county funds on de
posit a depository so designated shall, within twenty days
following written notification of designation, file with the
county clerk a personal or surety company bond, to be in
effect on and after the first day of January next succeeding,
and shall be subject to the approval of a committee of the
county board appointed therefor. Such bond shall be in a
sum fixed by the county board at not less than the maximum
amount to be placed therein, or if a surety company bond is
furnished, at not more than two thousand dollars in excess
of said maximum, *

Subsec. (4), sec. 59.74 provides:

"If at any time after a designation is made the board or
committee shall, for good and sufficient reasons, deem the
security given insufficient, it may require a new boni and
if, in its opinion, the public interest requires it, may vacate,
revoke or modify such designation, and may at any special
session, after giving written notice as herein required, again
designate a depository or depositories for the remainder of
the current calendar year, subject to the approval of the
bond as required by subsection (3)."

Subsec. (5), sec. 59.74 provides in part:

"If after a depository has been designated by the county
board or a committee thereof, it shall fail to furnish a bond,
as provided in this section, or if at any time after a depos
itory has been designated and has filed the bond herein pro
vided for, such bond is withdrawn by the sureties thereon,
or is deemed insufficient by the committee provided for in
subsection (3), said committee shall have power to vacate,
revoke or modify the designation of the county board, and
such committee shall have power to designate a depository
or depositories for the remainder of the calendar year.
ijt si: sf: ff

Under the provisions of sec. 59.74, Stats., it is clear that
a surety company bond for county depositories shall be in
a sum not less than the maximum amount to be placed in
such depository during the calendar year for which the
bond is furnished and not more thn $2,000 in excess of such
maximum. Where the deposits by the county in a county
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depository shall exceed the anticipated amount and exceed
the amount of bond furnished under sec. 59.74, Stats., it is
not mandatory upon the county board to require an addi
tional bond but such board may and should do so in order to
protect the county and county treasurer. XIX Op. Atty.
Gen. 344.

If the county board willfully or otherwise underestimated
the amounts to be deposited during the calendar year, it
may, under the provisions of sec. 59.74, secure a new bond
for the remainder of the current calendar year and if the
county board, willfully or otherwise, under estimated the
anticipated maximum amounts to be deposited during the
year, and if such county board has secured an additional pro
tection for that period, such a bond would be valid and the
county would be protected.
HHN

Bonds — Taxation — Bids — When lowest bidder under
sec. 74.34, Stats., for publication of delinquent tax sale not
ices, by oversight failed to accompany his bid with bond but
furnished it almost immediately after bids were opened,
statute was substantially complied with and county treas
urer may award bidder contract.

April 28, 1931.

Fred Risser,

District Attorney,

Madison, Wisconsin.
In your request of April 27 you say:

"In Dane county the number of descriptions of property
advertised for sale for the nonpayment of taxes exceeds four
thousand. The treasurer mailed each publisher a written
notice, a copy of which I am inclosing. In accordance with
subsec. (2) of the statutes the notice requires 'all bids shall
be written and sealed and accompanied by a good and suf
ficient bond, in the sum of at least $5,000.00, conditioned
that the work be promptly performed.'
"Pursuant to this notice, several papers within the coun

ty filed bids:
"A. For $.17 per description
"B. For $.151/2 pel" description
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"C. For $.14 per description
"D. For $.07 per description

*' 'D' failed to inclose a bond. When the bids were
opened, the treasurer noticed that 'D' was low and inquired
of him about the bond, was informed that it was an over
sight, and a bond was submitted almost immediately.
"Does the county treasurer have a right to award the

publication contract to 'D' under the circumstances?"

Sec. 74.34, Stats., provides:

"(1) In every county where the number of the descrip
tions in the list of lands to be advertised for sale for the
nonpayment of taxes by the county treasurer shall exceed
four thousand the county treasurer shall let by contract the
publication of such list to the lowest bidder, * *
" (2) All bids shall be written and sealed and accompanied

by a good and sufficient bond, in the sum of at least five
thousand dollars, conditioned that,the work will be promptly
performed. * * *"

Neacy v. Milwaukee, 171 Wis. 311, 321:

"* * * It is well settled that contracts binding a munic
ipality can be culminated only in the manner prescribed by
the charter, and municipal officers must follow the pre
scribed procedure step by step. Ricketson v. Milwaukee,
105 Wis. 591, 81 N. W. 864; Chippewa B. Co. v. Durand, 122
Wis. 85, 99 N. W. 603; * * *"

The rule of substantial compliance prevails, however, that
is, "performance in substance, of every condition precedent."
Chippeiva B. Co. v. Durand, 122 Wis. 85. 101. "The coun
cil must follow the charter requirements with substantial
strictness." Ricketson v. Milwaukee, 105 Wis. 591, 599.
The purpose of the lowest bidder law and of the bond re

quirement is to protect the county, not the bidders, or any
of them. 19 R. C. L. 1069. So in determining whether the
statutory requirements, including that for bond, have been
substantially complied with, the guide must be whether such
slight or technical departure might tend to prejudice the
county. I can see no such tendency in your statement of
facts, and I therefore conclude that, as the matter now
stands, the requirement for the filing of a bond with "D's"
bid has been substantially complied with.
Your question, therefore, is answered yes.

FMW
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Public Offi^cers — Conservation Warden — No statute au
thorizes conservation warden to arrest one who is commit
ting assault upon him.

Bill No. 120, S., pending in legislature, will, if enacted,
give him power; substitute amendment No. 1, A., does not
give him that power.

April 29, 1931.

H. W. Mackenzie, Chief Warden,
Conservation Commission.

You have directed my attention to subsec. (1), sec. 29.05,
Wis. Stats., which provides:

"The state conservation commission and its deputies are
hereby authorized to execute and serve all warrants and
processes issued by any justice of the peace or police mag
istrate or by any court having jurisdiction under any law
relating to wild animals, in the same manner as any con
stable may serve and execute such process; and to arrest,
with or without a warrant, any person detected in the actual
violation, or whom such officer has reasonable cause to be
lieve guilty of the violation of any of the provisions of this
chapter, and to take such person before any court in the
county where the oifense was committed and make proper
complaint."

You say that a Bill, No. 120, S., is now pending in the leg
islature which provides as follows:

"A new section is added to the statutes to be numbered
and to read: 29.64 Any person who shall assault, threaten
with a gun, whether loaded or unloaded, or otherwise wil
fully resist or obstruct any conservation warden in the per
formance of his duty shall be punished by a fine of not less
than two hundred fifty nor more than five hundred dollars,
or by imprisonment in the county jail not less than ninety
days nor more than six months, or by both such fine and
imprisonment, and any conservation warden shall have the
right and power to arrest anyone committing such an of
fense."

You will note that the power to arrest, given to a con
servation warden under sec. 29.05, is limited to such per
sons as are violating the conservation laws as contained in
eh. 29 of the Wisconsin statutes. Bill No. 120, S., enlarges
the power of arrest of a conservation warden so that he has
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the right to arrest any one committing assault upon him.
There is no statute giving him that right at the present time,
neither sec. 29.05 of the statutes nor sec. 346.39 as amended
by substitute amendment No. 1, A., to Bill No. 120, S. The
latter does not, in fact, nor does it purport to give to the
conservation warden the right and power to arrest anyone
committing an assault on the conservation wardens. It is
this right that the conservation warden has felt the need of
in his work for years. The mere insertion of the words
"conservation warden" in sec. 846.89 does really not add
anything to the statute, as I believe the general words "other
ministerial officer" were already broad enough to include
conservation wardens.

JEM

Covporations — School Districts — Taxation — Public
Utility Taxes — Union free high school district is entitled
to share in apportionment to school districts within terms
of sec. 76.28, subsec. (la), Stats.

April 30, 1931.
John Callahan, State Superintendent,

Department of Public Instruction.
You state that in a certain school district there is

located a hydro-electric dam which property is assessed by
the tax commission in accordance with sec. 76.28, Stats;
that the county in which this district is located has a popu
lation of 50,000 or less and that the tax on this property is
apportioned in accordance with sec. 76.28, (la). You state
further that the school district in which this hydro-electric
dam is located is part of a union free high school district,
which union free high school district includes the entire
township in which the common school district is located,
and also adjoining districts in the same county.
You present to the attorney general for his consideration

the question whether the union free high school district,
under the facts stated, is entitled to share in the apportion
ment to school districts within the terms of subsec. (la),
sec. 76.28, Stats.
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On April 17, 1926, there was rendered an official opinion
by the attorney general to the tax commission, holding that
all school districts, namely, common, free, union, etc., within
the territorial limits of which is located a public utility, are
entitled to distribution of the taxes paid by the utility. No
substantial changes have been made in the statutes under
consideration since the opinion was rendered to the tax
commission, and no reason occurs why the conclusion
reached by the department at that time should not be ad
hered to. You are, therefore, advised in the affirmative, that
the union free high school district is entitled to share in
the apportionment.

For a detailed discussion of the consideration leading to
this conclusion, you are respectfully referred to the opinion
above mentioned, and found in XV Op. Atty. Gen. 166.
FWK

Public Oncers — District Attorney — Taxation — In
come Taxes — District attorney is not required to prosecute
in probate court in another state proceeding to recover in
come taxes, but he may receive no extra compensation there
for ; if he assumes it as part of his official duties, he may be
reimbursed of his actual expenses.

April 30, 1931.
Walter C. Crocker,

District Attorney,
Eau Claire, Wisconsin.

In your letter of April 15 you inquire whether a district
attorney is entitled to compensation in addition to his sal
ary for services rendered in prosecuting a claim for income
taxes in a foreign state in a probate court. You point out
that under sec. 59.47, Stats., the court activities of the dis
trict attorney are limited to the courts of his county and
courts of other counties where actions are transferred on
change of venue.

Sec. 74.30 (2), Stats., provides:

"In case any of such taxes shall be returned unpaid in
whole or in part the said treasurer may, at any time within
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six years thereafter, bring an action or actions in the name
of his county to recover such unpaid taxes and the costs and
charges thereon against the persons or corporations charged
therewith in any court of competent jurisdiction; * * *"

This section, which is made applicable to the collection
of income taxes by sec. 71.10 (3), (d), Stats., appears to au
thorize the county treasurer to begin an action for the col
lection of delinquent taxes in another state in the name of
the county but it does not, I think, extend the district at
torney's duties to include the prosecution of such an action.
The district attorney, however, like other public officers,

takes office cum onere and may not be compensated in ex
cess of the amount specified for extra work performed in
the line of duty. Henry v. Dolen, 186 Wis. 622; Outagamie
County V. ZueUke, 165 Wis. 32; Burgess v. Dane County,
148 Wis. 427.

In 46 C. J. 1017, the principle is stated that a public
officer is not entitled to extra compensation because addi
tional duties pertaining to the office have been assumed by
him or imposed upon him by the exigencies of the office.
Numerous cases are cited to this point, among them, Mc-
Brian v. Nation, 78 Kan. 665, 97 P. 798, in which it was
held that a prison chaplin who performed the duties of su
perintendent of the prison school after official hours was
not entitled to extra compensation therefor.
In Indianapolis v. Lanikin, 62 Ind. A. 125, 112 N. E. 833,

it was held that public policy requires that courts should
not favor nice distinctions in order to declare certain acts of
public officers extra official.

In Evans v. City of Trenton, 24 N. J. L. 764, it was said:

"* * * it requires but little ingenuity to run nice dis
tinctions between what duties may and what may not be
considered strictly official; and if these distinctions are
much favored by courts of justice, it may lead to great
abuse."

In 105 Wis. 187, 198:

"* * * a person accepting a public office with a fixed
salary is bound to perform the duties of the office for the
salary, and that no very nice distinctions should be indulged
as to what are and what are not official duties. * * *"
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In 37 Wis. 496, 501-502:

"But were it true that the selling and assigning of tax
certificates belonging to the county is an extra official duty
—one not imposed by law upon the county treasurer,—we
should still be of the opinion that no extra compensation can
lawfully be allowed therefor. If the board attempts to impose
duties upon the treasurer without legal authority to do so,
that officer may refuse to perform them. But if he performs
them, we think his official salary is the only compensation
he can lawfully receive therefor. For example, the last leg
islature charged the justices of this court with the import
ant duty of appointing suitable persons to revise the stat
utes of the state, and with other duties, some of them quite
onerous, pertaining to such revision. Those duties are en
tirely foreign to our judicial functions, and probably we
might lawfully have declined to perform them; but, having
performed them, we cannot think for a moment that we
have any right to receive, or the legislature to give, com
pensation therefor beyond our fixed salaries as justices of
this court. Const., Art. IV, sec. 26. We think this example
is in point, for the constitutional provision and the statute
last cited are identical in terms."

In 98 Wis. 586, 590:

"=!= * * officer accepting an office has no right to
demand more for the performance of its duties, or the per
formance of any duty, as such officer, not required by law,
but which may be required of him by the governing body of
the corporation and voluntarily performed. All services
performed, which are within the scope of his official duties,
or which are voluntarily performed as such officer by re
quest or otherwise, are, in contemplation of law, covered by
his official salary. Kewaunee Co. v. Knipfer, 37 Wis. 496.

^ ?

In 105 Wis. 187, 207:

***** the settled law is that, under a scheme prohibit
ing a change in the compensation of an officer during his
term of office, the fixed compensation covers every duty
within the scope of the position in any reasonable view of
it, and every act outside of it as well, required of- the of
ficer and voluntarily performed by him. Quaw v. Paff, 98
Wis. 586. * * *"

Without specific authorization therefor by the county
board, the district attorney would have no standing in a
foreign court to press the claim for taxes except in his of-
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ficial capacity as district attorney, and such services rend
ered as district attorney would clearly be within the rule
above stated. And were he authorized by the county board,
he could not accept compensation therefor because to do
so would make him pecuniarily interested in a contract
with the county for personal services within the ban of sec.
348.28, Stats., Henry v. Dolen, 186 Wis. 622.
However, if the county board should authorize the district

attorney to act in such a case, and the district attorney
should voluntarily assume the duties in his official capacity,
I am of the opinion that the performance of the duty so
assumed would be a part of the official duties of the office
within the meaning of sec. 59.15 (1) (c), Stats., and that
under such circumstances, the district attorney would be
entitled to reimbursement for his actual traveling expenses.
Supervisors of Kewaunee Co. v. Knipfer, 37 Wis. 496;
Quaw V. Paff, 98 Wis. 586; Kollock v. Dodge, 105 Wis. 187.

Sec. 74.31, Stats., requires the county treasurer to credit
the amount collected for delinquent taxes to the proper
town, city or village. See, also, sec. 74.19 (2), Stats. While
these sections are perhaps not specifically applicable to the
collection of income taxes, they definitely indicate the legis
lative policy, that all delinquent taxes which are collected by
the county treasurer should be paid to the proper fund. I
find no statutory authority for deducting from the amount
so collected the expenses incurred in collecting the same.
FMW

Insurance — Taxation — Foreign mutual benefit society
which has been reorganized and licensed as legal reserve
life insurance company must pay license fee imposed by sec.
76.34, subsec. (2), Stats., on renewal premiums collected
on old form of fraternal certificates.

April 30, 1931.

M. A. Freedy,
Commissioner of Insurance.

In your letter of April 16, 1931, you state that a mutual
benefit society of another state which had been licensed and
transacted business in this state under ch. 208, Stats., was
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reorganized to become a legal reserve life insurance com
pany and licensed to do business as such in this state under
ch. 206; that prior to this reorganization the mutual benefit
society was exempt from paying the license fee under sec.
76.34 (2), Stats., by reason of sec. 208.04 (30), Stats. You
inquire whether the renewal premiums collected subsequent
to the reorganization on the old form of fraternal certifi

cates are subject to the license fee, or whether this reorgan
ized company should pay a license fee only on those premi
ums collected in Wisconsin on policies issued subsequent to
the reorganization of August, 1930, when it became a legal
reserve life insurance company.
The license fee specified in sec. 76.34 (2) is imposed upon

the business and not upon the company. Travelers Ins. Co. v.
Fricke, 94 Wis. 258, 264; Travelers Ins. Co. v. Fricke, 99
Wis. 367, 371; State ex rel. Fidelity & Casualty Co. of N. Y.
V. Fricke, 102 Wis. 107, 112.

In the first case above cited the company was conducting
both the life insurance and accident insurance businesses.
At that time a life insurance business was subject to an an
nual license fee of $300, whereas an accident insurance
business was subject to a license fee of two per cent of the
premiums received. The insurance department ruled that
the company must pay the $300 fee as a life insurance com
pany and the two per cent fee upon its premiums received
for accident insurance. The decision was upheld by the
supreme court.

The statute exempting fraternal or mutual benefit so
cieties (sec. 208.04 (30) ), reads as follows:

"Every fraternal benefit society organized or licensed
in this state shall be exempt from all and every state, county,
district, municipal, and school taxes or fees, but shall be
required to pay all taxes and special assessments on its real
estate and office equipment, and the same fees for filing its
articles or amendments and annual report and for certified
copies, as provided by section 200.13."
The company in question is no longer a fraternal benefit

society licensed in this state, since its present license is for
conducting the business of a legal reserve life insurance
company, and therefore, in its present status, it is not within
the exemption.
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Moreover, the premiums received from old policies writ
ten under the fraternal benefit plan, are clearly premiums
received from life insurance policies, and are therefore a
part of the business within the scope of the company's pres
ent license and subject to the license fee. The situation is
thus different from the cases above cited which concerned
separate and distinct kinds of insurance for which separate
licenses were required.
SB



Opinions of the Attorney General 23i

Indigent, Insane, etc. — Legal Settlement — Voluntary
and uninterrupted absence of wife from her husband when
not divorced nor legally separated from him does not defeat
wife's settlement at place of legal settlement of her husband.

May 1, 1931.

Board of Control.

You state that under a reciprocal agreement that you have
with the state of Ohio, which provides for the return of non
resident insane committed to the hospitals of either state,
the following case has been presented to your board for
your acceptance:

"A man having a legal settlement in the town of Weston,
Marathon county, Wisconsin, went to Philipsburg, Ohio,
where he married a woman having a legal settlement in that
state. Shortly after the marriage they returned to the state
of Wisconsin and to the town of Weston, Marathon county,
where they resided on a farm belonging to the husband.
"According to the statement of the husband, his wife

stayed with him for fifteen months and then left him on her
own accord on July 12, 1928, returning to the home of her
parents in New Philadelphia, Ohio, where she remained un
til committed to one of their state hospitals for the insane
on August 11, 1930.

"The husband maintains that when his wife left him to go
to the home of her parents she left of her own accord; that
he did not supply her with funds to go and did not send her
funds while there except five dollars for the care of the
child, although he says he would have sent more if he had
it to spare. They have not been divorced or legally separ
ated although they have lived apart for a period of over
two years, during which time she has resided without the
state."

You ask whether under this set of circumstances this

woman has lost her legal settlement in the town of Weston,
Marathon county, Wisconsin, by her voluntary and uninter
rupted absence for a period of over two years or whether
she still follows and has the legal settlement of her husband
as provided for in sec. 49.02, Stats.?

In sec. 49.02, Stats., concerning legal settlements, it is pro
vided in subsec. (1):
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"A married woman shall always follow and have the set
tlement of her husband if he have any within the state;
otherwise her own at the time of marriage, and if she then
had any settlement it shall not be lost or suspended by the
marriage; and in case the wife shall be removed to the place
of her settlement and the husband shall want relief he shall
receive it in the place where his wife shall have her settle
ment."

In subsec. (7), sec. 49.02 we find the following:

"Every settlement when once legally acquired shall con
tinue until it be lost or defeated * * ■* \yy voluntary
and uninterrupted absence from the town, village, or city in
which such legal settlement shall have been gained for one
whole year or upward; * *"

We are confronted with the problem of whether the pro
visions in subsec. (1) or the provisions in subsec. (7) rule
under this situation. I am of the opinion that the settle
ment of her husband is still the settlement of the wife. She
has not been divorced from him nor has she been legally
separated from him by a court action. The mere fact of her
absence under such circumstances seems not within the pur
view or meaning of subsec. (7). Suppose after an absence of
a year and one-half, long enough for a person to lose a legal
settlement, she had returned to him to live with him. It
would be very clear that she would have the legal settle
ment of her husband after she returned to him. It seems to
me equally clear that she could not lose it by voluntary and
uninterrupted absence from her husband while she remains
the legal wife of her husband.
JEM
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Trade Regulation — Voluntary Assignments — Bank
ruptcy—Public Officers—State Employee—TrasiQQ in bank
ruptcy is entitled to receive that portion of state employee's
salary held under lien of judgment filed with secretary of
state at time when employee was insolvent and within fnnr
months of his bankruptcy.

May 1, 1931.
Theodore Dammann,

Secretary of State.

I quote your letter:

On March 24, 1931, there was filed with this department
a judgment, under section 304.21 W. S., against a state em
ployee who IS a married man with one child under sixteen
years ot age depending upon him for support. The judgment
debtors salary for the month of March was $155.00 of
which amount $70.00, covering exemptions, has been're
leased to the employee. A check was also issued in favor of
the creditor, amounting to $85.00, which is now being held

department in compliance with section 304.21.
On March 30, 1931, the judgment debtor filed with the

secretary of state an assignment for $85.00 in favor of the
debtor s attorney. The assignment indicates that the debtor
contemplated bankruptcy proceedings, which was confirmed
this morning when a receipt was deposited with the depart
ment, dated March 31, issued by the clerk of U.S. district
court, Madison, to the debtor's attorney for $35.00 covering
bankruptcy filing fee.
"The question I wish to raise is: 'Does the check for $85.-

00 go to the judgment creditor or to the assignee?' "

Subsequently you received demand by letter from Roy H.
Proctor, trustee in bankruptcy, for money due and payable
the bankrupt in the state of Wisconsin. The judgment is
prior to the assignment'in time and by sec. 304.21, subsec
(3).

Under the federal bankruptcy law, sec. 67, par. f

hens, obtained through legal proceedings against a person
who is insolvent, at any time within four months prior to the
filing of a petition in bankruptcy against him, shall be
deemed null and void in case he is adjudged a bankrupt, and
the property * * * shall be deemed wholly discharged
and released from the same, and shall pass to the trustee as
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a part of the estate of the bankrupt, unless the court shall,
on due notice, order that the right under such * * nen
shall be preserved for the benefit of the estate; and there
upon the same may pass to and shall be preserved by the
trustee for the benefit of the estate as aforesaid. And the
court may order such conveyance as shall be necessary to
carry the purposes of this section into effect.

It is very probable that the judgment debtor having be
come a voluntary bankrupt about a week after the filing of
the judgment, which constituted a garnishment lien on the
money, was insolvent at the time the judgment was filed and
that therefore the money must eventually be paid to the trus
tee in bankruptcy. In the case of ordinary garnishments of
individuals or business corporations this is accomplished
without any great formality upon an order entered in the
minutes of the referee, and it is likely that the secretary of
state would be entirely safe in turning the money over to
the trustee. I suggest, however, as a matter of precedent,
that you request the trustee to provide you with proof for
filing in your office of the necessary proceedings to entitle
him to take possession of or receive the fund. I shall be glad
to examine the proof he files with you.
FMW

Real Estate — Plats — Taxation — Tax Certificates —
County board may apply for vacation of plat when it holds
tax certificates to lots located therein; procedure upon such
application is as provided in sees. 236.13 and 236.14, Stats.

May 1, 1931.

Edmund H. Drager,

District Attorney,

Eagle River, Wisconsin.
In your letter of April 24, 1931, you inquire whether the

county may legally proceed, under the provisions of sec.
236.15, Stats., to vacate certain plats where the county holds
tax certificates for a large percentage of the lots in such
plats, and if such plats may be so vacated what arrange
ment should be made with respect to lots in such plats
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whereon taxes have been paid, particularly as to notice and
as to the necessity of a survey being made to establish the
location of the parcels or lots upon which taxes have been
paid.

Sec. 236.15, to which you refer, provides that the county
may proceed in like manner and upon like notice, the refer
ence being to the two sections immediately preceding, which
set up a definite procedure to be followed. Notice of the ap
plication is to be posted in at least two of the most public
places in the county and to be published, in a newspaper
printed or circulated in the said county, once each week at
least eight weeks prior to the sitting of the court to which
the application is intended to be made. It is further provided
that the notice of application be served on the city or village
in which the plat or any part thereof is situated. No notice
other than that above indicated appears to be required.
If the court proceeding as indicated in sec. 236.14 Stats.,

vacates all or a part of a plat, there appears to be no re
quirement that the applicant or applicants should make pro
vision for a survey to show the description by government
subdivisions of the lots located within the plat which belong
to other individuals. You will note that the judgment wholly
or partially vacating a plat is to be recorded in the office of
the register of deeds, and in case of a partial vacation, the
plat must also be filed showing the part thereof so vacated.
This provision appears to indicate that no further duty on
the part of the applicants is required.
SB

Insurance — Town mutual insurance company organized
under ch. 202, Stats., is not subject to provisions of sec. 203.-
12, Stats., requiring payment of return premium to policy
holder when policy is canceled before expiration.

May 1, 1931.
M. A. Freedy,

Commissioner of Insurance.
In your letter of April 22 as supplemented by your letter

of April 27, 1931, you state that town mutual insurance com
panies organized under ch. 202, Stats., have greatly widened
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their scope of operation, and in many cases collect an ad
vance premium sufficient to meet losses and expenses, rare
ly, if ever, resorting to the levying of assessments upon their
members. It appears that a number of such companies have
accumulated a considerable amount of surplus. You state
further that in most respects, as a matter of actual opera
tion, the town mutual insurance companies are identical
with the mutual companies organized under ch. 180, Stats.,
and which are required to pay a return premium to the pol
icy holder upon the cancellation of a policy as provided in
sec. 203.12, Stats. The question presented is whether a town
mutual insurance company is required to pay a return pre
mium to a policy holder if the policy is canceled before ex
piration within the terms of sec. 203.12, Stats.
The identical question was answered in the negative in an

opinion rendered to your department on February 21, 1917,
VI Op. Atty. Gen. 123. In that opinion it was pointed out
that sec. 1937, which is now numbered sec. 202.13, Stats.,
provides Specifically the method of cancellation of policies in
a town mutual insurance company. This section is quoted
below:

"Any member may withdraw at any time by returning his
policy with a request for its cancellation written thereon or
by a notice in writing over his signature to the president or
to the secretary and paying his share of all claims then exist
ing against the corporation. And the directors or such of
them as may have been appointed as a committee for such
purpose, shall have power to annul any policy by giving
notice in writing to that effect to the holder."

Sec. 203.12, Stats., reads as follows:

"Any company, association or corporation transacting the.
business of insuring property against loss or damage from
any cause except steam boiler, flywheel or elevator insur
ance shall, except as is otherwise provided by any provision,
applicable to any class of insurance companies, cancel any
policy at any time, by request of the party insured or his
assignee, and return to said party the amount of premium
paid, less the earned premium for the expired portion of the
full term for which the policy has been issued as specified in
the following tables: *

While it is apparent from your letter that the present op
eration of many of the town mutual insurance companies is
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such that the reasons which justify a requirement for the
return to the policy holder of unearned premiums would ap
ply to them with as great force as to mutual and stock com
panies, nevertheless, I am of the opinion that, under the
present wording of the sections above quoted, town mutual
insurance companies are exempt from this requirement. A
very definite method of cancellation is provided as to town
mutual insurance companies which does not include the re
payment of any unearned premiums, and the existence of
this section (202.13) definitely brings companies organized
under that chapter within the exception in sec. 203.12, Stats.
It should also be noted that sec, 202.09 definitely recognizes
the validity of advance premium requirements by town
mutual insurance companies, this section being a part of the '
chapter containing the provision for the cancellation of pol
icies above quoted.
You are therefore advised that town mutual insurance

companies organized under ch. 202, Stats., are not required
to pay a return premium to the policy holder when the policy
is canceled before expiration.

If, as indicated in your letter, the conclusion thus reached
is contrary to what you regard as a proper state policy, the
remedy lies with the legislature.
SB

Abandonment — Mothers' Pensiotis — Mother may re
ceive aid year from beginning of continuing desertion by
her husband, where he is legally charged with year's aban
donment.

May 1, 1931.
G. Arthur Johnson,

District Attorney,

Ashland, Wisconsin.

In your recent communication you ask a question with
reference to the interpretation of sec. 48.33, subsec. (5),
par. (d), being a part of the mothers' pension act. You
submit the following: Supposing A is arrested on the lOth
day of March, 1931 and in the complaint he is charged with
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dfc.y.jrtion and failure to support his wife on the 15th day of
December, 1930. When will the mother be entitled to aid?
A year from the 15tli day of December, or a year from
March 10, 1931?
The material part of subsec. (5), sec. 48.33, par. (d) is

as follows:

"The mother or stepmother must be without a husband;
or the wife of a husband who is incapacitated for gainful
work by mental or physical disability, likely to continue for
at least one year in the opinion of a competent physician; or
the wife of a husband who has been sentenced to a penal in
stitution for a period of at least one year; or the wife of a
husband who has contmuously deserted her for one or more
years, if the husband has been legally charged with aban
donment for a period of one year; "

Under the last clause above the husband must have con
tinuously deserted the wife for a year, and in addition he
must have been legally charged with a year's abandonment;
that is, there must have been a full year's desertion, and a
legal charge of a year's abandonment. The time begins to
run at the beginning of the desertion and abandonment, not
at the time of the complaint or arrest, but the abandonment
charge must be of a year's abandonment.
FMW

Taxation — Extension of Time for Payment — Person
desiring to take advantage of ch. 5, Laws 1931, must file af
fidavit prior to March 15, 1931, stating that he is unable to
pay such taxes.

May 1, 1931.

Verne C. Lewellen,

District Attorney,

Green Bay, Wisconsin.

I understand your question over the telephone yesterday
to be as follows:

"If the city council, village or town board authorizes the
treasurer of such city, village or town to extend the time for
the payment of such taxes without penalty until the first day
of June, 1931, should the county treasurer now accept the
tax money without penalty if no affidavit is made?"
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Ch. 5 of the laws of 1931 is very plain and requires an
affidavit of a person against whom taxes on real estate have
been assessed in such city, village or town for the year 1930
to be filed. The affidavit must state that he is unable to pay
such taxes. The treasurer shall make an entry in red ink
on the tax roll opposite the name of such party and extend
the time for the payment of such taxes without penalty un
til the first day of June, 1931. It is possible that if the treas
urer neglects to make the entry in red ink this would not be
fatal, but the person must absolutely make the affidavit. If
this is not done, and the party pays to the county treasurer,
he must pay the penalty, interest and other charges. In other
words, if he has not complied with ch. 5 of the laws of 1931,
he stands exactly the same as he did prior to the placing of
this law upon the statute books.
JWK

Fish and Game — Inland Waters — Water in canal con
necting Sturgeon Bay with Lake Michigan is inland water
within meaning of sec. 29.01, subsec. (4), Stats.

May 1, 1931.
Matt Patterson, Deputy Director,

Conservation Commissioji.

You have asked the attorney general to give consideration
to the question and advise you whether or not the waters in
the canal between Lake Michigan and Sturgeon Bay are
"outlying" waters as classified by subsec. (4), sec. 29.01,
Stats.

It was the act of coiigi-ess, approved April 10, 1866, en
titled — "An Act granting to the State of Wisconsin a Dona
tion * to aid in the Construction of a Breakwater
and Harbor and Ship Canal at the Head of Sturgeon Bay, in
the County of Door, in said State, to connect the Waters of
Green Bay with Lake Michigan * *" (14 U. S. Stats,
at L. 30), that granted to the state the land for the purpose
of the construction of the canal connecting Sturgeon Bay
with Lake Michigan. I am informed the canal was completed
in 1881.
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Subsec. (4), sec. 29.01, reads as follows:

"All waters within the jurisdiction of the state are class
ified as follows: Lakes Superior and Michigan, Green Bay,
Sturgeon Bay, Sawyer's Harbor, and the Fox river from its
mouth up to the dam at Du Pere are 'outlying waters.' All
other waters, including the bays, bayous and sloughs of the
Mississippi river bottoms, are 'inland waters.' "

A reading of this statute discloses that the water in the
canal is not specifically included with the other waters in the
list of "outlying" waters. It would seem, if the legislature
intended that the canal water be included as "outlying" wa
ter, that such water would have been specifically named,
just as certain water in the Fox river was named which the
legislature intended should be classified as outlying water.
The language used in the statute leads to the unavoidable
conclusion that the water in the canal was not intended to
be classified as "outlying" water. This conclusion is em
phasized by a consideration of the history of the statute
classifying waters as outlying waters. Sec. 4560a, Stats.
1898, named the outlying waters, and very carefully and with
great detail described the point in the Fox river which
marked the line between the outlying and inland waters of
the Fox river. At that time the legislature also included in
the outlying waters Lakes St. Croix and Pepin.

Sec. 4560a as amended by ch. 489, Laws 1905, added Stur
geon Bay and Sawyers Harbor to the list of "outlying wa
ters." Ch. 147, Laws 1907, amended the statute again and
changed the boundary line in the Fox river, and classified all
waters in the Fox river as "outlying waters," from the dam
across said river at the city of De Pere, to the mouth of the
river. The Manitowoc river within the city limits of the
city of Manitowoc was also added. Ch. 415, Laws 1913,
added the Mississippi river to the list of outlying waters.
Again in 1921 and 1927 the section was amended, making
the classification as we find it at present. We thus see from
a study of the history of this section that the legislature
made the classification of "outlying waters" and "inland wa
ters" with a great deal of care and in detail. In the light of
such a detailed classification, no other conclusion can very
well be reached but that the water in the canal under con-
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sideration must be held to be inland water and not outlying
water, within the meaning of subsec. (4), sec. 29.01, Stats.
FWK

Public Officers — County Board — County Highway
Committee — Member of county board who is also member
of county highway committee may continue to serve on said
committee for full term although defeated for re-election on
county board.

May 4, 1931.

Norman B. Langill,

District Attorney,

Marinette, Wisconsin.

I quote from your letter of April 27:

"Assume that a supervisor is elected and becomes a
member of the county board, and at the annual meeting is
appointed upon the highway committee; let us further as
sume that in the succeeding spring election this cornmittee
member and supervisor is defeated. Will he retain his posi
tion on the county highway committee regardless of the fact
that his constituents have failed to return him to the board?"

It has been repeatedly held in opinions of this department
that a member of the county highway committee need not be
a member of the county board and that the term of office of a
member of the county highway committee is fixed by statute,
and is not dependent upon or related to the beginning or ex
piration of the term of a member thereof as a member of
the county board.

IV Op. Atty. Gen. 1048, V Op. Atty. Gen. 339, VII Op.
Atty. Gen. 313, IX Op. Atty. Gen. 569, XIV Op. Atty. Gen.
218, XV Op. Atty. Gen. 318, XVI Op. Atty. Gen. 372.
A review of those opinions discloses no reason for a differ

ent holding at this time. Your question is, therefore, an
swered in the affirmative.

SB
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AppropHations and Expenditures — Hospitals — Public
Officers — Village board has no power to donate money to
local hospital operated as private institution by one doctor,
although community derives incidental benefits from said
institution.

May 5, 1931.
Ross Bennett,

District Attorney,

Portage, Wisconsin.

You state that the village board of the village of Foynette
has passed a resolution calling for the appropriation of one
hundred dollars to be paid to a private hospital, said money
to be in the form of a gift for which no agreed service is to
be given to the village. You say that the hospital is owned
by a doctor, operated for his benefit and under his control;
that it is a private institution and such profits as may be
made from the institution go to the owner, who is the only
doctor who uses the hospital, and that no other doctor prac
tices there. The money is to be a gift and he is not under
any obligation to furnish any relief or medical aid to any
person by reason of the appropriation.
The resolution which you enclose reads as follows:

"Believing that the local hospital is deserving of support
by the citizens of the village, and to show our appreciation
in this respect,
"Therefore, be it resolved, that we appropriate the sum

of $100.00 to assist in the maintenance of the said hospital."

The powers of the village board are set up in sec. 61.84,
Wis. Stats. Sec. 61.34 contains the following:

"The village board shall have power * *:
"(21) to provide hospitals and regulate the

burial of the dead. * *"

While I believe that a municipality may appropriate pub
lic funds raised by taxation to a school or hospital when
such school or hospital is conducted in such a way that it is
performing a public function, the agency through which
public funds are expended need not always be a direct arm
of the municipality or government in general. It may be a
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private institution. This has been clearly indicated by our
supreme court in the case of Wisconsin Industrial School for
Girls V. Clark County, 103 Wis. 651, 667, and in State ex rel.
La Crosse Public Library v. Bentley, 163 Wis. 632. It was
there held that the test to be applied in determining whether
a particular agency may be empowered by the state, or some
particular subdivision thereof by legislative authorization,
to perform any particular work, is not whether the agency
is public but whether the purpose is public within the legit
imate functions of our constitutional government. This case
comes rather under the ruling of our court in the case of
Curtis's Administrai'^r v. Whipple, 24 Wis. 350. There the
Jefferson Liberal Inst.-ute, Incorporated, was declared es
sentially a private educational institution in which the town
of Jefferson or its inhabitants as such have no interests or

power of control, and that acts empowering the town to raise
by taxation of its inhabitants a sum to be paid over to the
treasurer of said institution for its benefit are invalid. It was

there held that the incidental benefits resulting to the people
of the town from the location therein of any private busi
ness or institution are no ground for the exercise of the tax
ing power in aid thereof.
The hospital in Poynette is owned by one physician, is

conducted as his private business and incidently benefits the
people of that community who have occasion to use it. This
is true of every private business. I am clearly of the opin
ion that the village board had no authority to donate one
hundred dollars from the public funds raised by taxation to
the local hospital in question.
JEM
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Mothers^ Pensions — Legal Settlement — Mother who
has been abandoned by her husband in Minnesota and has
thereafter moved to Fond du Lac, where she has resided
with her children for fifteen months, has acquired legal set
tlement under sec. 49.02, subsec. (4), Stats.

May 5, 1931.
Board of Control.

You state that A. E. Richter, county judge of Fond du Lac
county, has submitted the following case to the state board
of control under the provisions of sec. 48.33, subsec. (5) par.
(c) Stats., for its approval.

"A mother with her two dependent children has resided in
Fond du Lac for about fifteen months, moving there from
St. Paul, Minnesota. While living in Minnesota her husband
and the father of these children was arrested on three dif
ferent occasions, once for drunkenness and twice for aban
donment and nonsupport. After his continued failure to sup
port his family she came to Wisconsin and lived at the home
of her parents in Fond du Lac, where she has been residing
as above stated for approximately fifteen months. On March
31, 1931 she made application to the juvenile court of Fond
du Lac county for aid for her dependent children under the
provisions of sec. 48.33 (5) (c). Judge Richter has signified
his willingness to grant aid in this case providing this board
will approve the same.
"It is apparent that these children come within the pro

visions of sec. 48.33 (5) (c) and that aid may be granted
to these children, subject to the approval of this board,
which shall be chargeable to the state until these children
acquire a legal settlement within the county.
"The father of these children has been legally charged

with abandonment of his wife and children in the state of
Minnesota and so far as known his present whereabouts is
in St. Paul, Minnesota. He has never resided in the state of
Wisconsin or Fond du Lac county.
"The questions presented are as follows:
"1. Can the mother of these dependent children, who has

been deserted by her husband in another state, acquire a
legal settlement in this state after a one year's residence, or
does her place of legal settlement follow that of her husband
and still remain in the state of Minnesota?"

Legal settlements are acquired under the provisions of sec,
49.02. Subsec. (1) provides:
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"A married woman shall always follow and have the set
tlement of her husband if he have any within the state;
otlierwise her own at the time of marriage, and if she then
had any settlement it shall not be lost or suspended by the
marriage; and in case the wife shall be removed to the place
of her settlement and the husband shall want relief he shall
receive it in the place where his wife shall have her settle
ment."

Subsec. (2) provides:

"Legitimate children shall follow and have the settlement
of their father if he have any within the state until they gain
a settlement of their own; but if the father have no settle
ment they shall in like manner follow and have the settle
ment of their mother if she have any."

Subsec. (5) provides:

"Every minor whose parent and every married woman
whose husband has no settlement in this state who shall
have resided one whole year in any town, village, or city in
this state shall thereby gain a settlement therein."

You will note that the settlement of a married woman fol

lows the settlement of her husband if he has any within the
state, and the legitimate children follow that settlement of
their father if he has any in the state.

Under the facts submitted by you the father has no legal
settlement in the state of Wisconsin and he had never had
any. I am of the opinion that the mother may gain her legal
settlement under subsec. (5) in the town, village, or city in
which she lives in this state. While our court has held in the

case of Monroe County v. Jackson County, 72 Wis. 449, that
the rule of the statute that a married woman shall always
follow and have the settlement of her husband if he have
any within the state, applies where the husband has aban
doned his wife or they voluntarily live apart, that rule is,
however, not applicable where the husband has no settle
ment in the state. In this case the husband has no settle
ment in this state. Your question is, therefore, answered to
the effect that this woman and her dependent children have
acquired a legal settlement in Fond du Lac.

It was not necessary to consider the question of whether
this woman had a legal settlement in this state at the time
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when she married her husband in Minnesota, and whether

she was absent from the state long enough to lose such prior
settlement. Sufficient facts were not set forth to make it

possible to pass upon this question and it was not necessary
to consider it because it is evident that she acquired a new
settlement in this state since her return to Wisconsin.

JEM

Education — Parochial Schools — School Districts —

Playgrounds — No statute requires that child in parochial
school be supervised by teacher during recess time upon
playground.

Parochial school corporation not operated for profit is not
liable for injury received by child upon playground during
recess.

May 5, 1931.
N. H, Roden,

District Attorney,

Port Washington, Wisconsin.

You have asked the following questions:

(1) If a child is injured during recess time on school

playgrounds belonging to a parochial school corporation, us
ing playground apparatus, is the parochial corporation li
able for injuries to such child?

(2) Does the law require that the child be supervised by
a teacher during recess time upon the playgrounds?

(3) If the children are not supervised by the teacher dur
ing recess time on the playgrounds and a child is injured, is
the parochial congregation liable for the damages to said
child?

I shall answer your second question first. Sec. 40.22, sub-
sec. (3), par. (a). Stats., provides:

"Physical instruction and training shall be provided for
all pupils in conformity with the course of instruction in
physical education prescribed by the state superintendent.
In one and two-room schools such instruction and training
shall take the form of supervised playground work. The
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time devoted to such course by each pupil above the kinder
garten shall aggregate at least two and one-half hours each
school week, exclusive of recess periods."

This provision applies to the district schools but not to
parochial schools. I find no provision in the law which re
quires supervision of the child during recess time upon the
playground of a parochial school.

The question of whether a parochial school corporation is
liable for injuries to a child through the negligence of the
employees of the corporation has not been definitely passed
upon by our supreme couii;. Our court, however, has de
cided that a charitable hospital is not liable to its patients
for negligence of employees selected with due care. In the
case of Morrison v. Henke, 165 Wis. 166, our court said, p.
170:

"While our courts disclose great unanimity in declaring
charitable hospitals immune against claims of their patients
based upon the negligence of their servants, they are by no
means agreed as to the grounds of immunity. Some place it
upon the ground of public policy; others upon the ground
that since funds of the institutions are impressed with a
trust for charitable purposes they cannot be diverted to
other uses; and still others upon the ground of an implied
waiver on the part of voluntary recipients of the charity of
any claim for damages. Without discussing the relative
merits of these different grounds, we prefer to rest our de
cision upon the principle that since these charitable hospitals
perform a quasi-public function in ministering to the poor
and sick without any pecuniary profit to themselves, the doc
trine of respondeat superior should not be applied to them in
favor of those receiving their charitable services."

The court further said, pp. 170-171:

"* =>= Since the hospital derives no profit from its
work and since it is founded for the sole purpose of conserv
ing the health and life of all who may need its aid, and since
it ministers to those who cannot pay as well as those who
can, thus acting as a good Samaritan, justice and sound pub
lic policy alike dictate that it should be exempt from the
liability attaching to masters whose only aim is to engage in
enterprises of profit or of self-interest. The patient who
accepts the services of such an institution, if injured therein
by the negligence of an employee, must be content to look
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for redress to such employee alone. The principle Invoked is
analogous to that which exempts municipalities from the
rule of respondeat superior in the discharge of their govern
mental functions."

You will note that the reasoning of the court applies with
equal force to parochial schools. Such institutions are also
performing a quasi-public function, teaching the children in
the same manner as the public schools; and our law recog
nizes that attendance at a parochial school is a legal substi
tute for attendance in the public school so far as compulsory
school attendance is concerned. The congregation or cor
poration conducting the parochial schools also do so without
any pecuniary profit to themselves. Should a parochial school
be operated for profit then, of course, a different rule would
necessarily apply.
The same immunity applying to hospital associations has

been applied to sschools. See Ahston v. Waldon Academy, IIS
Tenn, 24, 102 S.W. 351; 11 L. R. A. (N.S.) 1179, and Parks
V. Northwestern University, 218 111. 381, 75 N.E. 991, 2 L.
R. A. (N. S.) 556.
You are therefore advised that your first and third ques

tions must be answered in the negative.
JEM

Public Offi,cers — Sheriff — Sheriff's salary for 1931-1932
term having been fixed at two thousand five hundred dollars,
sheriff cannot object to refusal of county board to continue
appropriation of eighty dollars monthly to sheriff for use
of automobile merely because this appropriation was made
during preceding term.

May 6, 1931.

T. W. Andresen,

District Attorney,

Medford, Wisconsin.

On January 30, 1931, an official opinion was given to you
by this department concerning the compensation of your
sheriff (XX Op. Atty. Gen. 35). Under the facts stated in
that opinion it was held that the compenstation of the sheriff
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was the salary fixed at two thousand five hundred dollars an
nually plus eighty dollars per month for the up-keep of the
sheriff's car to be used in the performance of his official dut-
ties, and that the county board had no power to cut off the
eighty dollars per month for the up-keep of the sheriff's car
after the sheriff had been elected or during his term, as that
must be considered as part of the salary which could not be
changed during his term of office.

You have come back with another request concerning this
same matter in which you state that after careful investiga
tion you find the facts to be as follows:

"That during the term of the sheriff from 1927 to 1929,
the county board in addition to the salary of $2500 made ah
agreement with the then sheriff to furnish this sheriff with
a car and gasoline at county expense; that this did not work
satisfactorily and that on the application of the sheriff a
resolution was adopted by the county board providing for
the payment of $80 per month during the balance of the
present term of office of the sheriff to cover all necessary
automobile and other traveling expenses connected with said
sheriff's office in the county of Taylor."

It appears that in the fall session 1929 the sheriff's salary
was again made two thousand five hundred dollars for the
term beginning January, 1931, and at the fall session for
the year 1930 the county board passed the following resolu
tion:

"Be it resolved by the county board of Taylor county that
no money be appropriated for the use of the sheriff's car."

The facts, briefly, then are as follows:

The sheriff's salary for 1929 to 1931 was fixed at two
thousand five hundred dollars. In May, 1929, after the sher
iff was in office, and on petition of the sheriff, the board
agreed to allow him eighty dollars per month for use of the
car during the present term. In 1929 the salary of the sher
iff was again made two thousand five hundred dollars for
the term beginning January, 1931. At the fall session in
1930, after the present sheriff was duly elected, the county
board cut off the sum of eighty dollars per month for the
use of the sheriff's car.
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You state that it is your opinion, under the above facts,
"that the salary of the sheriff for 1929 to 1931 and 1931 to
1933 is $2500; that the allowance for the use of the car can
not be construed as a part of the sheriff's salary, it being a
separate agreement made while the sheriff was in office, and
that the county board was well within its rights when in the
fall of 1930, the allowance for the car was cut off. The sal
ary of $2500 cannot, of course, be changed during the pres
ent term."

You are advised that under the facts as presented to us
now, we agree with the conclusion at which you have arrived.
JEM

Agriculture — Appropriations and Expenditures — Coun
ties—Agricultural Associations—Since amendment by ch.
280, Laws 1925, to sec. 59.86, Stats., county board may ap
propriate money to fair association for indebtedness thereto
fore created.

Appropriation out of general fund, otherwise legally
made, should be paid even though no "general fund" account
appears on county's books.

May 6, 1931.

Ross Bennett,

District Attorney,

Portage, Wisconsin.

You present to the attorney general the following state
ment of facts, on which you base two questions and on
which you desire official opinions. You say that in the fall
of 1930 the Lodi Fair and the Columbia County Fair spent
money for prizes for exhibits, and spent money for improve
ments ; that the expenditures i-an in excess of the amount
available in the budget; that at the meeting of the county
board resolutions were passed on January 9, 1931, appro
priating to the Columbia County Fair Association one thou
sand dollars, and to the Lodi Union Agricultural Society five
hundred dollars, and that such appropriations were made
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out of the general fund. Both the Columbia County Fair As
sociation and the Lodi Union Agricultural Society are ap
parently such agricultural societies as are referred to in sec.
59.86, Stats.

You ask, first, whether the appropriations are legal, and
second, if the appropriations are legal, whether they are
effective in view of the fact that the money is appropriated
from the general fund. The county clerk informs you that
he does not have what is known as a "general fund."

Ch, 280, Laws 1925, amended sec. 59.86, of the statutes by
providing, among other things, that county aid to the organ
izations therein mentioned might be appropriated for ex
hibits theretofore held, as well as for those thereafter to be
held, by adding to the section the words "held or to be held."
Previous to the amendment of 1925 there were numerous

opinions by this department, to which you refer in your let
ter, which held that county boards had no authority to ap
propriate money to pay past debts of fair associations. Sub
sequent to that amendment, however, on December 26, 1929,
an opinion rendered by the attorney general and found in
XVIII Op. Atty. Gen. 695, concluded that, due to the amend
ment, the county board had authority to appropriate money
for an indebtedness incurred in the past. There has been no
change in this respect in sec. 59.86, Stats. There is no doubt
but that the appropriations made by the Columbia county
board are legal in this respect, and for a further discussion
of this amendment made in 1925, you are referred to the
opinion above named.

The fact that the clerk does not know how to make the

charge for the one thousand dollars and the five hundred dol
lars appropriated by the county board because he does not

have set up on his books an account called the "general
fund" account, causes you to present the second question.
The statement of facts submitted to the attorney general
does not indicate whether the accounts set up on the books
were set up by the county clerk or at the direction of the

county board, or by having the county board adopt a certain
form of bookkeeping and accounting recommended by of
ficials in the state tax commission. Whoever is responsible
for the accounts as they are set up and whatever accounts
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may have been set up, are immaterial. In the last analysis,
it is merely a method of bookkeeping. The fact is, that the
county board, by resolution, appropriated this money and set
a time when it was to be paid. If the appropriations are legal
in all respects, such payment should be made as ordered by
the county board. How the record of such payment is set
up on the books is to be determined by the officer responsible
to keep such records. It may be done by making a memoran
dum thereof. The state may have adopted some standard
method of procedure in circumstances just like this and it
might be well for the county clerk to communicate with the
officials in the tax commission relative to the method of mak

ing such entry. Whichever way it is done, is of no conse
quence in so far as there is a question whether the payment
should be made. That depends only on the question of legal
ity of the appropriations. The appropriations having been
held to have been legally made, payment thereof should be
made to the Columbia County Fair Association and to the
Lodi Union Agricultural Society.

The legal consideration and discussion herein is confined
only to the questions raised. There has been no examination
of the copies of the resolutions which you forwarded with a
view of making a determination as to whether the resolu

tions were legally passed in all other respect.
FWK

Agriculture — Dog Licenses — Under sec. 174.07, subsec.
(4), Stats., only money collected by police department in
cities of first, second and third classes is paid into police
pension fund.

Balance of dog license fees collected by city treasurer con
stitutes dog license fund as provided in sec. 174.09.

May 6, 1931.

Department of Agriculture and Markets.

In your communication of April 6 you refer to an official
opinion given to the district attorney of Douglas county on

the first day of October, 1930, in regard to dog licenses (XIX
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Op. Atty. Gen. 486). An interpretation was there given to
subsec. (4), sec. 174.07, Stats. You state that you have in
terpreted the law to mean that all dog licenses collected by
cities of the first, second and third classes between January
1 and February 1 of any year should be paid to the county
treasurer; that money collected by the police in cities of the
first, second and third class after February 1 of each year
should be paid to the city treasurer and by the city treasurer
credited to the police pension fund. You state you would
appreciate an opinion as to what is the correct interpreta
tion of the law in this case.

Subsec. (4), sec. 174.07, Stats-., reads:

"In cities of the first, second and third class the duties
imposed by sections 174.05 to 174.12, of the statutes, upon
local assessors shall be performed by the police force under
the direction of the chief of police. In every such city a li
cense shall be necessary for the keeping of any dog over six
months of age, and in every such city the chief of police and
the police force shall on February first of each year and
from time to time thereafter check the dogs therein and
cause to be disposed of as provided by law all unlicensed
dogs which are required to be licensed; and all moneys re
ceived or collected by any policeman in the enforcement of
said law shall be by him paid to the city treasurer and by
the treasm-er credited to the police pension Kind."

You will note that this section imposes upon the police
force under the direction of the chief of police in cities of
the first, second and third class, the duties which are im
posed upon local assessors by sees. 174.05 to 174.12. The
duty imposed upon such assessor is to ascertain by diligent
inquiry the dogs owned, harbored, or kept within his assess
ment district. The assessor is required to prepare a list con
taining the names and addresses of all owners of dogs in his
district and the number and sex of dogs owned, harbored or
kept. He shall also make a list of the names of persons own
ing and operating kennels and the number of dogs kept in
each. He is required to file such list with the town, village or
city clerk at the time the assessor delivers to such clerk his
assessment roll. The said clerk is required to deliver the
same to the local treasurer when the tax roll is delivered.

You will note that in said subsec. (4), sec. 174.07 it is
especially provided that the police force shall on February
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1 of each year and from time to time thereafter check the
dogs therein and cause to be disposed of as provided by law
all unlicensed dogs which are required to be licensed, and
that all moneys received or collected by any policeman in the
enforcement of said law shall be paid by him to the city
treasurer and by the treasurer credited to the police pension

fund.

I am of the opinion that your interpretation of this statute
is correct. The provisions of subsec. (1), sec. 174.05 in
dicate that the period for the payment of dog tax is between.
January 1 and February 1. After that date if the tax is not
paid it is considered delinquent and it is then the duty of the
police department to enforce the dog tax. The money col
lected finds its way into the police pension fund. The license
fee collected by the city treasurer prior to February 1 is

placed in the dog license fund under sec. 174.09.
JEM

Automobiles — Law of Road — Owner of vehicle can be
prosecuted criminally under sec. 85.91, subsec. (2), Stats.,
for operation of vehicle by his agent in violation of sec.
85.54 (1).

May 6, 1931.

Harold M. Hartwig,

District Attorney,

Watertown, Wisconsin.

You ask whether the owner of a vehicle operated by his
agent in violation of subsec. (1), sec. 85.54, Wisconsin
Stats., may be prosecuted criminally under subsec. (2), sec.
85.91, which reads as follows:

"Any person violating any of the provisions of sections
*  * * 85.54 to 85.60 * shall be deemed guilty
of a misdemeanor, and upon conviction thereof shall be
punished by a fine not to exceed twenty-five dollars for the
first offense and for the second or each subsequent convic
tion within one year thereafter, by a fine not to exceed one
hundred dollars or by imprisonment in the county or mu
nicipal jail for not more than thirty days, or by both such
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fine and imprisonment. In addition to such fine or imprison
ment, or both, the operator's license of the person so con
victed may be suspended or revoked for a period not ex
ceeding one year.

A principal, in general, is .not criminally liable for the
acts of his agent, or servant, unless they are committed by
his command or his assent. 1 Am. and Eng. Ency. of Law,
2d ed. 1161; 2 C. J. 855; 16 C. J. 123. But in the case of

police regulations imposing penalties irrespective of motive
or intent, the principal is guilty, although he is not present,
has no knowledge of it and has given instructions to the
contrary, if the act of the agent is within the scope of his
employment. State ex. rel. Conlin v. Wamau, 137 Wis. 311;
Olson V. State, 143 Wis. 413; Reismier v. State, 148 Wis.
593; John Earth Co. v. Brandy, 165 Wis. 196; Haffner v.
State, 176 Wis. 471; Doscher v. State, 194 Wis. 67. See also
City of Spokane v. Patterson, 46 Wash. 93, 89 Pac. 406
(1907) ; Dezarn v. Commonwealth, 195 Ky. 686, 243 S. W.
921 (1922) ; State v. Ferry Line Auto Bus Co., 93 Wash.
614, 161 Pac. 467 (1916).

I am of the opinion that sec. 85.91 (2) imposes penalty for
the violation of sec. 85.54 (1) irrespective of motive or in
tent and that therefore the owner of a vehicle operated by
his agent in violation of sec. 85.54 (1) may be prosecuted, as
well as the agent.
JWR
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Peddlers — Transient Merchants — Prosecution of viola

tion of sec. 129.19, Stats., should be brought in name of state
by district attorney as provided in sec. 129.20.

Penalty for violation of sec. 129.19 is given in 129.21;
penalty in 129.09 is applicable to one who follows business of
transient merchants without state license.

Prosecution of violation of local peddlers ordinance or
by-law of village must be brought under sec. 288.10.

District attorney does not prosecute violation of village
ordinance or by-law unless justice of peace has no jurisdic
tion over it.

In case village has no justice or police court action for
forfeiture under village ordinance may be brought before
any justice in county.

May 6, 1931.

L. A. Koenig,

District Attorney,

Phillips, Wisconsin.

You inquire whether any violation of sec. 129.19 should
be brought in the name of the state or in the name of the
village. This section pertains to the issuing of local sales
licenses. The village where the case arose has an ordinance
which was enacted in 1907 requiring peddlers to pay a per
diem license fee of five dollars. But the village has no justice
nor police justice.

Your question is somewhat ambiguous, as sec. 129.19 pro
vides for the local licenses of transient merchants and not

peddlers, while section 129.07 refers to local licenses for
peddlers. So, it will be necessary for my answer to cover
both of these sections in order to give you a full answer. An
swering your inquiry concerning sec. 129.19, will say that
prosecution for the violation of said section must be brought
by the district attorney in compliance with sec. 129.20. It is
there expressly provided that the district attorney of each
county shall prosecute violations of any of the provisions of
129.15 to 129.19, inclusive. The penalty for this section you
will find in sec. 129.21. Said section reads thus:
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"Every person violating any provision of section 129.15 to
129.20, inclusive, for each such violation, failure or refusal,
such employer, employe, OAvner or other person shall forfeit
and pay into the state treasury the sum of not less than
twenty dollars nor more than fifty dollars; * *
The penalty for a violation of the statute which requires

a state license for transient merchants is found in sec.
129.09.

Sec. 288.10 contains the following:

"All forfeitures imposed by any by-law, ordinance or reg
ulation of any town, city or village, or of any corporation or
ganized under the laws of this state, where special provision
is not othepvise made by law for their recovery, or punish
ment provided for the act or omission for which they are
imposed, may be sued for and recovered, pursuant to this
chapter [288], in the name of such town, city, village or cor
poration. * *

You will note that the forfeiture for the violation of sec.
129.19 is not imposed by the provisions of any resolution, or
dinance or order of the town board, village board or common
council, but is imposed by said sec. 129.19, and the particu
lar penalty is given in said sec. 129.21. While the town
board, village board or common council passes the ordin
ance, still the penalty is provided by statute. Your first
question must, therefore, be answered to the effect that the
action for a violation of sec. 129.19 must be started in the
name of the state of Wisconsin.

You also inquire whether the district attorney in such a
case can start the action under either sec. 288.12 or sec.
129.20. This question must be answered "no" as a special
provision in sec. 129.20 is applicable.
Now, referring to sec. 129.07, we find the following pro

vision :

"Nothing in sections 129.01 to 129.24, inclusive, contained
shall be construed as prohibiting or in any way limiting or
interfering with the rights of any city or village to further
license hawkers, peddlers or transient merchants to trade
within the corporate limits thereof where authority to do so
is conferred upon them by law."

In a village that has a valid ordinance or by-law requiring
a local license for peddlers and providing a forfeiture or
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penalty therefor, the action must be prosecuted under sec.
288.10. The district attorney has no duty to perform in re
gard to those forfeitures except in cases where the action
cannot be brought before a justice of the peace. See sec.
288.12. In case a village has no justice or police court, the
action may be brought before any justice in the county, as
the civil jurisdiction of a justice extends throughout the
county.
JEM

Automobiles — Taxation — Motor Vehicle Fuel Taxes —

Cab company having in storage April 1, 1931, when four-
cent gasoline tax law went into effect, gasoline upon which
it had paid two-cent tax is liable for additional two cents
upon such gasoline as it uses it; collection may be made in
same manner as if said cab company sold this gasoline in
stead of using it.

May 6,1931.

Solomon Levitan,

State Treasurer.

You submit the following statement of facts:

The T. Oil Company sold, in February, to the B. Cab Com
pany, 300,000 gallons of gasoline upon which the T. Oil Com
pany paid the state treasurer the regular two cent motor
vehicle tax. On April 1, when ch. 22, Laws 1931, increasing
the gasoline tax to four cents, went into effect, the inventory
of the B. Cab Company showed 275,997 gallons of gasoline
on hand. You inquire whether a "user" of gasoline, who has
paid the two cent gasoline tax on gasoline he has in storage
is liable for the extra two cents imposed under said ch. 22,
Laws 1931, on gasoline he has in storage on April 1, the date
on which said law went into effect.

Ch. 78, Stats., imposing a motor vehicle fuel tax, was first
enacted in 1925. On May 27,1925 the attorney general rend
ered you an official opinion {XIV Op. Atty. Gen. 233) that
owners and operators of motor vehicles are liable for the
tax upon gasoline which they purchase in Illinois and use
upon Wisconsin highways. This opinion was based upon the
express declaration of intention in the outset of the law, sec.
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78.01, "to impose a tax upon the owners and operators of
motor vehicles * * * q^qj. ^nd upon the * * *
highways, by requiring them to pay for the privilege thereof
*  * * at the rate of two cents per gallon * *
Of the basis of the tax the 1925 opinion says, p. 234:

"* * * the tax is not in terms upon the fuel itself, but
is a fee for the privilege of using the highways, measured by
the amount of fuel consumed."

That opinion also pointed out that the failure of the law
to provide a means of collecting the tax did not militate
against the levy and that it might be collected by ordinary
remedies, such as a suit for the money. Cooley on Taxation,
4th ed., sec. 1331. But the tax machinery set up in ch. 78
would seem to be applicable to the case which you have now
stated. The law provides (sec. 78.05) :

"Every dealer shall collect from the purchaser, * *
and pay to the state treasurer, the license tax * * * on
all motor vehicle fuel sold, used or distributed by him * *

"Dealer" is defined (sec, 78.02 (3) ) to mean and include
any corporation that "uses * * * any motor vehicle
fuel for * * * ■ use in * * * this state."
I am therefore of the opinion that the B. Cab Company is

not only liable for the extra two cents per gallon tax on the
275,997 gallons of gasoline on hand April 1, but that the tax
may be collected with the machinery and by the method set
up in ch. 78. Inasmuch as the B. Cab Company is not selling
this gasoline, I am of the opinion that the tax becomes due
in the month in which it is used, that is, the monthly return
of the B. Cab Company must show the amount of this stor-
age gasoline used in that month and the remittance must
be of the extra two cents per gallon on the amount so used.
JWR
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Counties — Insurance — Liability insurance policy taken
by county on its patrol trucks and which defines assured as
including persons operating with consent of named assured
covers liability of patrolmen of county for negligent opera
tion of such trucks.

May 6, 1931.

Lloyd D. Smith,

District Attorney,

Waupaca, Wisconsin.

With your letter of April 22 you submit an accident insur
ance policy similar to one which you state the county has
taken out covering the operation of all of its patrol trucks,
the cost of the insurance being paid by each individual pa
trolman. You call attention to the definition of the word
"assured" to include "not only the name assured but also
any other person or organization while legally using any
such automobile, including also any other person or organ
ization legally responsible for the use thereof, provided the
disclosed and actual use of such automobile is 'pleasure and
business,' or 'commercial,' each as defined herein, and fur
ther provided that such use is with the permission of the
named assured who, if an individual, may give such permis
sion through an adult member of his household other than a
chauffeur or domestic servant."

You inquire whether, under this definition, the insurance
company is liable for any damage caused by a patrolman
while operating one of these trucks, in the employ of the
county.

An officer or employee is liable for tortious acts commit
ted in the performance of his official duty even when that
official duty relates to the governmental capacity of a muni-
pality or the state.

In Apfelhacher v. State, 160 Wis. 565, it is said, p. 576;

"A denial of the application of the doctrine of respondeat
superior to the state when exeixising a governmental func
tion does not leave a person injured remediless. He has his
cause of action against the person or persons actually com
mitting the wrong. Morrison v. Fischer, post, p. 621,152 N.
W. 475."
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A patrolman driving such a truck as an employee of the
county would, I think, be within the definition of "assured"
in the policy, and since he would be individually liable for
tortious acts while performing such duty, I am of the opin
ion that, irrespective of whether the county itself is liable,
the insurance company would be liable for any damage
caused to third persons by the negligence of such patrolman
while in the performance of his duties.
SB

Elections — Indigent, Insane, etc. — Pauper has same
right to vote as other citizen. While he cannot gain voting
residence in any town, ward or village in this state while
supported therein as pauper, he will not be deemed to have
lost his residence in any town, ward or village by remaining
in any other town, ward or village as such pauper.

May 7, 1931.

Theodore Dammann,

Secretary of State.

You state that you have many inquiries as to the correct
interpretation of sec. 6.51, subsec. (11), Stats., relative to
the right of paupers to vote, and propose to insert a para
graph in your next election manual for the guidance of elec
tion officials. You state your present understanding is as
follows:

"1. That since article III of the constitution, and more
particularly section 2 of said article, does not exclude pau
pers, they have the same right to vote as other citizens. Sec
tion 2 reads: 'No person under guardianship, non compos
mentis or insane shall be qualified to vote at any election;
nor shall any person convicted of treason or felony be quali
fied to vote at any election unless restored to civil rights.'
Also 6.01, 6.54.
"2. Tliat if the right of paupers to vote is thus clearly

established, as we believe it is, then 6.51 (11) deals only
with the question as to where they may vote.
"3. That the first part of the paragraph (11) merely says

that when a pauper goes away to another town or city to be
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supported there, as a pauper, he does not gain a voting resi-
.dence therein; while the last part of the paragi'aph confirms
the right of the pauper to vote by declaring that his absence
does not work loss of voting residence in his home town.
"4. That, consequently, any pauper, if otherwise qualified,

may vote either in person or by mail in the town, city or vil
lage in which he resided when he became a public charge,
and that this right holds good whether he continues to re
side in his own town, goes to another to^TO to live with rela
tives, or, becomes an inmate of a county institution."

Your presentation of our laws concerning the right of
paupers to vote is in every respect correct. Sec. 6.51, which
gives the rules for determining the qualifications of electors
in subsec. (11), to which you have referred, uses the follow
ing language:

"No person shall be deemed to have gained a residence in
any town, ward or village in this state, so as to entitle him to
vote at any election therein, by remaining in such town,
ward or village as a pauper, supported by the town, village
or county in which he shall be living at the time of such elec
tion; and no person shall be deemed to have lost his resi
dence in any town, ward or village by remaining in any
other town, ward or village as such pauper."

There is no property qualification for an elector, neither
is there any provision which disqualifies a pauper from vot
ing except in so far as said subsec. (11) of sec. 6.51 affects
that question.
JEM

Counties — Divorce Counsel — Marriage — Divorce —
Where divorce action is brought by resident of one county
in adjoining county, county in which action is brought is re
sponsible for fee of divorce counsel.

May 7, 1931.

Edward T. Vinopal,

District Attorney,

Mauston, Wisconsin.

In your letter of May 2, 1931, you inquire as to which
county should pay the fee of the divorce counsel where a res
ident of one county brings an action for divorce in an adjoin-



Opinions op the Attorney General 263

ing county, and the divorce counsel for the adjoining county
appears.

As indicated in your letter, sec. 247.17, Stats., provides
that the fee of the divorce counsel is to be paid by the county
wherein the action was tried upon the order of the presiding
judge and the certificate of the clerk of the court You will
also note that in sec. 247.14, Stats., it is provided that the
complaint shall be served upon the divorce counsel of the
county in which the action is begun.
A reading of the various sections of the statutes dealing

with the activities of the divorce counsel indicate clearly
that the divorce counsel of the county in which the action is
brought and prosecuted is the proper divorce counsel to
function in the case and that the county in which the action
is brought should be responsible for the fee of the divorce
counsel.

SB

Criminal Law — Gambling — Games of Skill — Game of
"whiz ball" played on a machine as described in circular sub
mitted would seem to be game of skill and not gambling.

May 8, 1931.
L. A. Koenig,

District Attorney,

Phillips, Wisconsin.

You enclose with your inquiry a picture and statements
of explanation of a machine in which a so-called game of
"whiz ball" is played by shooting five steel balls around the
spiral, the object being to put the balls into the different
holes which are numbered, and which is accomplished by
pressing a plunger. The size of the score depends upon how
hard you press the plunger. You submit the following ques
tion:

"If the proprietor of this machine proposes to offer a
weekly or daily prize to whoever makes the highest score,
would this be a gambling device within the meaning of sees.
348.07 and 348.085?"
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The answer to your question depends upon whether the
operating of this machine would be a game of chance or a
game of skill. On the assumption that it is a game of skill
your question would require a negative answer. A prize
offered for the winner in games of skill cannot be considered
involving gambling. From the description it would appear
that this device or machine is a game of skill, but we have
not seen the machine at work, and I can only say that it de
pends upon the question of fact, which the court will deter
mine in each individual case, whether the machine is one
upon which a game of chance is played or a game of skill.
JEM

Bridges and Highways — Where narrow road has been
used for many years but highway was originally laid out to
width of three rods, easement for entire three rods width
has been retained.

May 8, 1931.

N. H. Roden,

District Attorney,

Port Washington, Wisconsin.

I quote from your letter of May 4, 1931, as follows:

"A road was laid out years ago in a town in Ozaukee
county. This road, when laid out was designated as a three
rod road. In years gone by there has been a 34-foot road in
existence. The road is to be widened by the town and I would
like to know whether or not the town has a right to widen
this road by cutting down trees and other shrubs, or whether
the town has no right to do this, due to the fact that this
road has been used for twenty years or more as a 34-foot
road."

. It is well established that mere nonuser by the public does
not destroy the public easement.
In Klinkert v. Racine, 177 Wis. 200, 204, it is said:

"Adverse possession will not run against the city. Adverse
possession ripens into a property right because of the pre
sumption of a grant after the lapse of the statutory time.
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The city has no right to grant the streets and alleys for pri
vate use, and what the city has no right to grant cannot be
obtained indirectly by any presumption of a grant."

The court says further p. 204:

"The acceptance of a plat by the city does not require that
it shall open all the streets and alleys for immediate use,
and failure to use or occupy the same until the necessity
arises does not abandon the public right."

See, also, Lins v. Seefeld, 126 Wis. 610.
The road having been laid out as a three-rod road, and the

public easement therein having been used in a limited way, I
am of the opinion that the public still has a valid easement
for the entire width of the road as laid out, and that it may
proceed to use the same for highway purposes.
SB

Constitutional Laiv — Taxation — Existing statutes do
not give cities power to exempt new buildings from local
taxation for limited period or otherwise.

Statute authorizing cities to exempt new buildings from
all taxation would violate rule of uniformity prescribed by
art. VIII, sec. 1, Wis. Const.

Doubt expressed as to whether statute authorizing cities
to exempt new buildings from local taxation only would
comply with rule of uniformity.

Option law relating to exemption of new buildings in
cities from taxation discussed.

May 8, 1931.

C. E. Shaffer, Chief Clerk,

Assembly.

You submit a resolution of the assembly requesting an
opinion on the following questions:

1. "Under the existing statutes, has a city a right to ex
empt new buildings from local taxation for a limited pe
riod?"
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This question is answered in the negative. What property
shall be exempt from taxation is specifically prescribed by
statute, sec. 70.11, and no existing statute confers upon cities
any power to prescribe what property shall be exempt from
taxation.

2. "Would a law permitting city councils to exempt new
buildings from all taxation for a limited period be constitu
tional?"

Question 2 is answered in the negative on the ground that
it would violate the rule of uniformity prescribed by art.
VIII, sec. 1, Wis. Const., which provides in part:

"The rule of taxation shall he uniform, and taxes shall
be levied wpon such property with such classifications as to
forest and minerals, included or separate or severed from
the land, as the legislature shall prescribe.

While the rule of uniformity permits exemptions based on
legal classifications, the rule is violated where only a portion
of the property in the same class is exempted, or where some
is given a greater exemption than other property of the same
class. Lawrence University v. Outagamie County, 150 Wis.
244, 249-250. Under a law authorizing cities to exempt new
buildings from all taxation, new buildings in cities exercis
ing the power would be exempt from state, county, and local
taxation, whereas, buildings of the same class in cities not
exercising the power would not be exempt, but would remain
subject to state, county, and local taxation. Furthermore,
even though all cities should exempt new buildings from tax
ation, buildings of the same class in villages and towms
would not be exempt, but would remain subject to taxation.
In either case the result would be that only a portion of the
new buildings in the state would be subject to the state tax
and that only a portion of the new buildings in any county
would be subject to the county tax.

3. "Would a law which permitted cities to exempt new
buildings from local taxation only and for a limited period
be constitutional?"

Whether a law authorizing cities to exempt new buildings
from local taxation would comply with or would.violate the
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rule of uniformity involves somewhat different considera
tions from those involved under a law authorizing cities to
exempt new buildings from all taxation. The following cases
are illustrative.

In Knoivlton v. Supervisors of Rock County, 9 Wis. 410,
there was involved a statute incorporating the city of Janes-
ville, authorizing the levy of an annual tax for current ex
penses of the city of one per cent upon the real and personal
property within the recorded plat, and of only one-half of
one per cent on the property outside of the recorded plat,
and further provided that such property outside the recorded
plat should not be subject to taxation for city purposes
(other than for certain specifically enumerated purposes).
The court, in holding that this statute violated the rule of
uniformity, said, quoting from 9 Wis. 410, 424:

*  * the very moment that the legislature say that
a specific article or kind of property shall be taxed, or shall
contribute at all towards the expense of government, from
that very moment the first clause of the section takes effect,
and it must be taxed by the uniform rule. The legislature
can only prescribe, and when they have done that, the first
clause of the section governs the residue of the proceedings.
There cannot be any medium ground between absolute ex
emption and uniform taxation."

It is seen, however, that in the Knoivlton case the court

was not passing upon the question whether any class of
property may be made wholly exempt from local taxation,
but only upon the question of partial exemption from local
taxation.

In Hale v. City of Kenosha, 29 Wis. 599, the court held
that a statute (special charter) which exempted all personal
property and all improvements upon real estate in the city of
Kenosha from taxation for the payment of the bonded debt
of the city, violated the rule of uniformity. After quoting
the above quoted language of the Knoivlton case, the court
went on to say, quoting from 29 Wis. 599, 604:

"We think that this is a sound construction of the con
stitutional provisions; and it seems to go to the extent that,
if property is taxable for one purpose, it must be held to be
taxable for all purposes of general taxation, or the rule of
uniformity would be violated. What would be said of an
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enactment to the effect that all personal property in the city
of Kenosha should he exempt from taxation for city pur
poses, and taxable for state and county purposes; that all
manufacturing establishments therein should be exempt
from county taxes, and liable to all others; and that all home
steads therein should be exempt from state taxes, and liable
to be taxed for all the other purposes of taxation? Of course
no one will contend that such an enactment tvould not violate
the constitutional rule of uniformity in taxation." (Italics
ours.)

In the Hale case the court further said, quoting from 29
Wis. 599, 604-605:

"The true doctrine unquestionably is, that while the legis
lature may by law exempt certain specific property or classes
of property from taxation, such exemption, to be valid and
operative, must be absolute and total. The legislature has no
power to exempt property from one tax, or from taxation
for one purpose, and hold it liable to taxation for other pur
poses; and this for the reason already indicated, that it is
impossible to do so without violating the rule of uniformity
which the constitution requires the legislature to observe."

The language in the Hale case strongly indicates that a
statute exempting any given class of property from taxa
tion for local purposes, or a statute authorizing cities to ex
empt such property from local taxation, would be held to vio
late the rule of uniformity.
In Wisconsin C. R. Co. v. Taylor County, 52 Wis. 37, the

court did not mention the decision in the Hale case, but did
at 69 et seq. criticize the decision in the Knowlton case.
In Lund v. Chippeiva County, 93 Wis. 640, there was in

volved a statute authorizing counties to make donations of
money or other securities for the establishment and building
of a state home for the feeble-minded, and Chippewa county
proposed to issue bonds for that purpose and to levy a tax to
raise money for the payment of the bonds. In holding that
the statute did not violate the rule of uniformity, the court
said, quoting from 93 Wis. 640, 647:

it* * * ffiig provision manifestly requires such uni
formity, in case of a state tax, to extend throughout the
state; in case of a county tax, to extend throughout the coun
ty; in case of a city tax, to extend throughout the city; and,
in case of a town tax, to extend throughout the town. In
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other words, the rule of uniformity is not broken merely be
cause a town or city or county raises a special tax for local
purposes." (Italics ours.)

The same language was quoted with approval in State ex
rel. Blockwitz v. Diehl, 198 Wis. 326, 330.
The language in the L\ind and Blockwitz cases indicates

that the rule of uniformity may be complied with if there is
uniformity of taxation within the particular taxing district.
Although the language in the Lund and Blockwitz cases

seems more favorable to sustaining a law authorizing cities
to exempt new buildings from local taxation than does the
language in the Hale case, yet the language of the court in
each case must be construed and limited in the light of the
subject-matter before the court. What the court actually de
cided in the Blockwitz case was that a statute authorizing
counties to become purchasers of all lands sold for taxes does
not violate the due process or equal protection clauses of the
constitution. What the court actually decided in the Lund
case was that the rule of uniformity is not broken merely
because a town or city or county raises a special tax for
local purposes. This was but a recognition of the fact that
necessarily there must be different units of taxation, and an
application of the rule that such units' taxes may allowably
differ in many respects. See the Blockwitz case, 198
Wis. 326, 330. It seems apparent, therefore, that what the
court said in the Lund and Blockivitz cases respecting the
requirements of the rule of uniformity would not necessarily
be construed as modifying what the court said thereon in
the Hale case.

Our conclusion is, therefore, that the varying expressions
of the court as to what the rule of uniformity requires, at
least raises a serious doubt as to whether a law authorizing
cities to exempt new buildings from local taxation would
be held to comply with the rule.

4. In view of the doubts which we have expressed as to a
law of the character in question complying with the rule of
uniformity, it does not seem necessary to determine whether
such a law would comply with that requirement of the above
quoted constitutional provision to the effect that taxes shall
be levied upon such property as the legislature shall pre-
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scribe. It may be pointed out, however, that while, except as
authorized by the constitution, the legislature cannot dele
gate power to make a law, State cJc rel. Van Alstine v. Frear,
142 Wis. 320, 324, yet the legislature may enact an option
law, that is, a law which is a complete enactment in itself,
but which gives to the people or to the proper municipal au
thorities the option to decide whether such law shall or shall
not have force and effect in their respective communities.
State ex rel. Williams v. Sawyer County, 140 Wis. 634, 636-
637; State ex rel. Van Alstine v. Frear, 142 Wis. 320; Smith
V. City of Janesville, 26 Wis. 291; State ex rel. Attorney
General v. O'Neill, 24 Wis. 149; Holt Lumber Co. v. Oconto,
145 Wis. 500. It is conceivable that an option law relating to
exemption of new buildings in cities from taxation would
comply with the constitutional requirement that taxes shall
be levied upon such property as the legislature shall pre
scribe.

FCS

Military Service — Taxation — Money received from fed
eral government under world war veterans' act of June 7,
1924, by guardian of mentally incompetent soldier is exempt
from property taxation from income taxation by state; but
interest received on such money is subject to income taxa
tion by state.
Real or personal property purchased with money received

under act by guardian pf mentally incompetent soldier is not
exempt from property taxation by state unless property so
purchased comes within some specific exemption granted by
Wisconsin statutes, sec. 70.11.

May 8, 1931.

Stanley A. Staidl,

District Attorney,
Appleton, Wisconsin.

You submit two questions relating to exemption from
state taxation of money received from the federal govern
ment under the provisions of the world war veterans' act
of June 7, 1924, by the guardian of a mentally incompetent
soldier.
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The provisions of the act of 1924 are found in 38 U.S.C.A.,
sees. 421-576 (43 Stats, at Large 607), and they cover
compensation and treatment (Part II), insurance (Part
III), and vocational rehabilitation (Part IV). In case of
payments to be made to a person mentally incompetent, or
under other legal disability, such payments may be made to
the person who is constituted guardian, curator, or con
servator by the laws of the state or residence of the claim
ant. 38 U. S. C. A. sec 450 (43 Stats, at Large 613).
The act of 1924 provides for exemption from taxation and

for other exemptions in 38 U.S.C.A., sec 454 (43 Stats, at
Large 613), as follows:

"The compensation, insurance, a^id maintenance and sup
port allotvances payable under Parts II, III, and IV, respec
tively, shall not be assignable; shall not be subject to the
claims of creditors of any person to whom an award is made
under Parts, II, III, or IV; and shall be exempt from all tax
ation. Such compensation, insurance, and maintenance and
support allowance shall be subject to any claims which the
United States may have, under Parts II, III, IV, and V,
against the person on whose account the compensation, in
surance, or maintenance and support allowance is payable."

1. The first question is whether money received under the
act of 1924 by a guardian for a mentally incompetent soldier
would be exempt from property taxation and from income
taxation by the state of Wisconsin.
. Under the exemption in the act of 1924 to the effect that
the compensation, etc. payable under the act "shall be ex
empt from all taxation," and under the decisions hereinafter
referred to, it seems plain that money received under the act
of 1924 by a guardian for a mentally incompetent soldier
would be exempt from property taxation and from income
taxation by the state.
Even if the act of 1924 did not provide an exemption from

taxation the money so received under the act would not be
subject to property taxation by the state, for the reason that
subsec. (10), sec. 70.11, Stats., exempts "all moneys" from
property tax.

Although in view of the exemptions in the act of 1924 it is
not necessary to determine whether the following exemption
is broad enough to include money received under the act
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of 1924, it may be noted that par. (a), subsec. (1), sec. 71.-
05, Stats., exempts "pensions received from the United
States" from income tax.

While the money itself would be exempt from income tax
ation by the state, any interest received thereon by the

guardian for his ward would not be exempted from income
taxation by the state. Ap'panoose County v. Henke, (Iowa,
1929),223 N. W. 876, 878.

2. The second question is whether real estate or personal
property purchased with such money by a guardian for a
mentally incompetent soldier would be exempt from prop
erty taxation by the state.
In Payne v. Jordan, (Ga. App. 1927) 138 S. E. 262, it was

held that under the exemption from execution provided by
the war risk insurance act of 1918, sec. 28, a house pur
chased only with the proceeds of war risk insurance is not
subject to execution. The opinion is a syllabus opinion
which contains no discussion, but cites Payne v. Jordan,
(Ga. 1921) 110 S.E. 4. Examination of the latter case shows
that all it decided was that funds actually paid by the gov
ernment to the beneficiary of an insurance policy, and by her
deposited in a bank, are not subject to garnishment.

In re Murphy's Committee, (1929) 236 N. Y. Sup. 343, it
was held that the government allowance to an incompetent
under the act of 1924 is exempt from claims of creditors,
even after the money has been received by him, his commit
tee, or guardian. On the other hand, In re Schaefer's Estate,
(1927) 224 N. Y. Sup. 305, it was held that the exemption in
the act of 1924 applies to the moneys payable thereunder,
only while such moneys are in the hands of the federal gov
ernment, and does not extend to cover such moneys after
they have been actually paid to the beneficiaries. And in
Funk V. Luithle (N. D. 1929) 226 N. W. 595, it was held that
where a distributee has received from the estate of a soldier

insured by war risk insurance under the act of 1924, the un
paid instalments due under such insurance contract, such
money so received is subject to the debts of the distributee
the same as any other property of the distributee.

Before taking up the below referred to cases under the act

of 1924, it becomes necessary to consider certain cases un-
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der an exemption provided by the act of 1873, granting pen
sions to civil war veterans, R. S. sec. 4747, 38 U. S. C. A.,
sec. 54, as follows:

"No sum of money due, or to become due, to any pensioner
shall be liable to attachment, levy, or seizure by or under any
legal or equitable process whatever, whether the same re
mains with the Pension Office, or any officer or agent thereof,
or is in course of transmission to the pensioner entitled
thereto, but shall inure vjholly to the benefit of such pen
sioner."

In Folschoiv v. Werner, (1881) 51 Wis. 85, our supreme
court held that under the exemption in the act of 1873, the
money received by a pensioner in payment of his pension
and remaining in his possession cannot be seized on process
against him for debt.
In Mclntosh v. Aubrey, (1902) 185 U. S. 122, the United

States supreme court held that real estate purchased by a
pensioner with pension money is not exempted from seizure
and sale on execution by the exemption in the act of 1873,
as that exemption protects pension money only when "due,
or to become due" and while in the course of transmission to

the pensioner, and that when the money has been paid to the
pensioner, it has "inured wholly to his benefit" within the
meaning of the exemption provision.
In Joyce v. Russell, (1909) 140 Wis. 583, our supreme

court held that under the exemption in the act of 1873 as

construed by the United States supreme court, pension
money is exempt from claims of a pensioner's creditor only
while it is "due, or to become due" to the pensioner; that by
such construction the words "shall inure wholly to the bene
fit of such pensioner" relate to the words "due or to become
due" and have no force after the public obligation has been
discharged by delivery of the money to the pensioner or his
agent; and that pension money is not exempt from claims of
creditors of the pensioner after the money has been paid to
him and converted into other property.
None of the foregoing cases involved the question of the

exempt status of pension money received by a guardian, nor
did any of them involve the question of exemption from
taxation. The cases next discussed did involve these ques

tions.
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In Manning v. Spry, (la. 1903) 96 N. W. 873, it was held
that the exemption in the act of 1873 exempted pension
money not only from execution, but also from state taxation,
and that pension money paid thereunder to the guardian of
an insane pensioner, and by the guardian loaned, is exempt
from state taxation. The court recognized the rule laid
down in Mclntosh v. Aubrey, supra, that pension money un
der the act of 1873 is not exempt after it has reached the
hands of the pensioner, but reasoned that as the pensioner
in the case before it was laboring under a disability, the pen
sion money had not passed into the hands of the pensioner,
although paid to his guardian, the guardian receiving and
holding the same merely as agent of the federal government,

to the control of which (federal government) the guardian
was subject in the handling of the money. In support of this
line of reasoning, the court I'elied on United States v. Hall,
98 U. S. 343, an embezzlement case against a guardian,
where it was held that the guardian of a pensioner is an
agent of the federal government so as to be amenable to the
laws of congress.

On the other hand, in State ex rel. Smith v. Board of Com
missioners of Shawnee County, (Kan. 1931) 294 Pac. 915,

it was held that payment under the act of 1924 of compen
sation to the guardian of minor beneficiaries of a deceased
soldier removes the fund from the exemption in the act of
1924, and that corporate securities purchased by such
guardian with such funds are not exempt from state taxa

tion. In reaching this conclusion, the court held that the
word "payable" as used in the exemption in the act of 1924,
is substantially equivalent to the words "due, or to become
due" as used in the exemption in the act of 1873.

With regard to the fact that the money was paid to and
held by a guardian, the court, said, quoting from 294 Pac.
915, 920-921:

"We think it would be carrying the Hall decision to a great
er length than apparently intended to consider it as holding
that the government was in every way in control of, and
responsible for, the pension funds until they reached the
hands of the beneficiary through the hands of a guardian.
Punishment for an offense is a regulatory right far different
from the responsibility of the government for the perform-
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ance and fulfillment of a business or financial obligation.
Would any one contend that the government still owes the
ward of Mr. Hall, the guardian, for the pension money he
misappropriated? Does the responsibility rest the same on
the government to finally get the money into the hands of
the ward when the guardian embezzles it, as if it were em
bezzled by a clerk in the Pension Office when in his hands to
send to the beneficiary? Certainly not, and the decision in
the Hall case extends the control to that which I'egulates by
supervision and punishment, but not so far as to make the
government financially responsible to the ward, which would
in effect be a guarantee.
"The act under consideration in section 5 (38 USCA sec.

426) prescribes the powers and duties of the officers of the
United States Veterans' Bureau. Section 21, as amended (38
USCA sec. 450) provides that, where any payment under
the act is to be made to a minor, such payment may be made
to the person who is constituted guardian by the laws of the
state or residence of claimant; that, whenever it appears to
the director of the Bureau that any guardian is not properly
executing his duties, he may appear in the court which ap
pointed the guardian and make proper presentation of such
matter to the court, and further that he may in his discre
tion suspend payments to any such guardian who neglects
or refuses to make reports as requested. Section 505, as
added by Act Cong. March 4, 1925, Sec. 20 (38 USCA sec.
556) prescribes the penalty for embezzlement by a guardian.
None of which provisions, nor all of them together, indicate
that the intention back of such legislation was the full re
sponsibility and control of the government until the funds
reached the hands of the ward."

In conclusion, the court said, quoting from 294 Pac. 915,
921:

"We conclude that the intervention of a guardian does
not leave the pension funds still in the hands of the govern
ment so that they are still 'payable' or 'due' the ward as ex
pressed by 38 USCA sec. 454, so as to exempt them from as
signment, execution, and taxes, but, when paid to the guard
ian, the title and possession have both passed from the gov
ernment, and they are no longer 'payable,' and consequently
not entitled to any exemption from taxes under section 454."

It is felt that the reasoning in State v. Board of Commis
sioners of Shawnee County is to be preferred to the reason
ing in Manning v. Spry. Accordingly, it is our opinion that
until our own supreme court shall have decided to the con-
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trary, it should be deemed that real or personal property
pui'chased with moneys received under the act of 1924 by a
guardian of a mentally incompetent soldier is not exempt
from property taxation in Wisconsin, unless the property so
purchased comes within some of the specific exemptions
granted by sec. 70.11, Stats.
FCS

Agriculture — Public Officers — County Agricultural
Agent — County Agricultural Committee— County agri
cultural agent's salary should be fixed by county board.

County board at adjourned annual meeting may repeal
appropriation for maintenance of county agricultural agent
and abolish office. County board may make its action of
abolishment contingent upon result of referendum.

County board may not delegate to its chairman appoint
ment of farmer members of county agricultural committee.
Members of county agricultural committee are not en

titled to compensation.

May 9, 1931.

C. L. Broadfoot,

District Attorney,

Mondovi, Wisconsin.

You state that your county, in conjunction with the uni
versity, has for several years past employed a county agri
cultural representative or agent under the provisions of sec.
59.87, Stats., and that at the annual meeting of the county
board last November the board voted to continue the office
for an additional two years and appropriated $2700 per
year for the ensuing two years to defray the county's share
of the expenses. The board also authorized the chairman of
the county board to appoint members of the agricultural
committee. The committee so appointed has failed to take
action with respect to the employment of a county agricul
tural representative.

You state that the old contract with the county agricul
tural representative provides that it continues in force un-
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til April 25,1931, and thereafter as long as mutually agreed
upon. The contract was signed by the county agent, five

members of the county agricultural committee, and a repre
sentative of the university. The present committee does not
agree to an extension of the old contract.

You express the opinion that the contract terminated on
April 25, and that there is at the present time no county
agricultural agent.

You inquire whether, in view of the provisions of sec.
59.15 (1) (e), Stats., the committee would be required to
sign a new contract at the same salary and the same allow
ance for expenses as contained in the old contract.

The action of a county board should be literally construed
to effect the legislative intent. State ex rel. Smith v. Outa-
gamie County, 175 Wis. 253, 263; Burgess v. Dane County,
148 Wis. 427.

Inasmuch as the county board did not fix the salary to be
paid by specific action in accordance with the provisions of
sec. 59.15 (1) (e), Stats., it apparently intended to ratify and
continue the salary and expenses allowed under the former
contract by voting to continue the office and making an ap
propriation therefor. If, under these circumstances, the
county clerk has sent the application of the county for the
appointment of a county agricultural representative to the
dean of the college of agriculture, and the selection of an

appointee has been made by the board of regents of the
university as provided in sec. 59.87 (6), Stats., the person
so designated has been employed and is entitled to the salary
specified in the former contract, even though no new con
tract of employment has been formally entered into. There
is apparently no statutory requirement that a formal con
tract of employment shall be made. Nor is authority con
ferred on the agricultural committee to make such a con
tract. The function of that committee is to supervise the
work of the county agricultural representative (sec. 59.87,
(2), Stats.), and to approve the disbursements of the funds

appropriated by the county for the maintenance of this of
fice (sec. 59.87 (3), Stats.). Therefore, while the former
contract may be at an end, as you suggest, the office is con
tinued and if an appointment thereto is properly made the
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salary as fixed in the old contract and ratified by the action
of the county board is applicable thereto.

You propound several questions which will be stated and
answered in the order presented.

"1. Can the county board now at an adjourned meeting of
the annual meeting repeal its former appropriation? An
opinion in XI Op. Atty. Gen. 884 indicates that it cannot."

Since the opinion to which you refer was written, the leg
islature enacted ch. 190, Laws 1923, which created what are
now sees. 59.08 (8) and 59.15 (1) (e). Stats. These sections
as they now appear in the statutes are quoted below.

"The county board, at any annual meeting, may abolish,
create or re-establish any office or position (other than the
county officers designated by section 59.12 of the statutes,
judicial officers and the county superintendent of schools),
created by any special or general provision of the statutes
and the salary or compensation for which is paid in whole or
in part, by the county, and the jurisdiction and duties of
which lie wholly within the county or any portion thereof,
notwithstanding the provisions of any special or general law
to the contrary."

"The county board as its annual meeting shall fix the an
nual salary for each county officer, including county judge,
to be elected during the ensuing year and who will be en
titled to receive a salary payable out of the county treasury.
The salary so fixed shall not be increased or diminished dur
ing the officer's term, and shall be in lieu of all fees, per diem
and compensation for services rendered, except the follow
ing additions: * *

t(:f. !|J il!

"(e) The county board, at its annual meeting, shall fix
the salary or compensation for any office or position (other
than the county officers designated by section 59.12 of the
statutes, judicial officers and the county superintendent of
schools), created by any special or general provision of the
statutes and the salary or compensation of which is paid in
whole or in part, by the county and the jurisdiction and
duties of which lie wholly within the county or any portion
thereof, and such salary or compensation may be fixed from
time to time at any annual meeting of the county board for
the ensuing year; and such power is hereby granted to the
county board notwithstanding the provisions of any special
or general law to the contrary."
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The scope of the two sections quoted clearly includes the
office of county agricultural representative. The county
board may, therefore, abolish the office at any annual meet
ing which would include an adjourned annual meeting. The
power to abolish the office necessarily carries with it the
power to repeal the appropriation for the maintenance
thereof.

"2. Can the county board order a referendum vote on the
question of employing a county agent? An opinion in XIII
Op. Atty. Gen. 118 indicates that it cannot."

The opinion referred to was based upon the same reason
ing as the opinion cited in your first question, and is subject
to modification on account of the enactment of eh. 190, Laws
1923, above cited. Since the county board now has power to
abolish the office of county agricultural representative, it
may make its action in that respect contingent upon the re
sult of a referendum vote. State ex rel. Van Alstine v,

Frear, 142 Wis. 320; Meade v. Dane County, 155 Wis. 632,
644,

"3. Was the delegation of authority to appoint the mem
bers of the agricultural committee to the chairman of the
county board a proper delegation of authority? The statute
says that the farmer members of the committee shall be 'ap
pointed by the county board of supervisors.' "

As you point out, sec. 59.87 (9), Stats, provides that the
three farmer members of the agricultural committee are to
be appointed by the county board.
In Supervisors of La Pointe v. O'Malley and another. 47

Wis. 332, 336:

=i= .i: aj.g inclined to hold that when any subject

of legislation is entrusted to said county boards, by general
words, such boards acquire the right to pass any ordinance
necessary or convenient for the purpose of disposing of the
whole subject so committed to them; and that, for the pur
pose of disposing of such subject, they have all the powers
which the legislature itself would have over the same sub
ject, unless the legislature, in conferring such power, has re
stricted the power of the boar'ds, or directed that it should
be done in a certain way." (Italics ours.)

See also Lund v. Chippewa County, et al., 93 Wis. 640, 646.
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In view of the specific language of the statute as to the
method of appointment, I am of the opinion that the power
of appointment may not properly be delegated to the chair
man of the county board.

"4. Are members of the committee entitled to compensa
tion? Opinions in VIII Op. Atty. Gen. 823 and in XII Op.
Atty. Gen. 283 say they are not."

I agree with the opinions cited.

"5. Can the county board under the provisions of section
59.15 (1), (e) fix the salary of the county agricultural
agent? It would seem that when an appropriation is made,
the board of regents of the university would have full au
thority to make a contract with a county agent and fix his
salary and expenses so long as they keep within the amount
appropriated by the board. As they do not desire to do this,
it would seem that the board might fix the salary, and direct
the agricultural committee to pay that amount, although ap
parently under the statute the county agricultural commit
tee has nothing to say about the salary."

Under the provisions of sec. 59.15 (1) (e) it is the func
tion of the county board to fix the salary of the county agri
cultural representative, and neither the board of regents nor
the county agricultural committee have any control in this
respect.

"6. Can the county agricultural committee fix the salary
of the county agent? Apparently under the statute they
cannot, but this question has arisen and will arise again
when the board meets. I have advised that legally it is up
to the board of regents of the university, but as a practical
proposition where the regents do not wish to act unless it is
agreeable to the committee, they can do so unless the county
board fixes the salary."

This question is answered by the answer to the previous
question.
SB
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Taxation — Trade Regulation — Chain Stores — Opinion
that pending further and different judicial authority, courts
should hold that retailing through chain stores may be dif
ferentiated from retailing in independent single stores, both
for police regulation and for taxation.

May 11, 1931.

To THE Honorable the Assembly.

You have asked the opinion of the attorney general upon
the constitutionality of certain proposed chain store legisla
tion. The attorney general's office has been making a rather

exhaustive study of the question, particularly of its econom
ics, including the recent rapid development of chain stores.
I have come to the definite conclusion, pending further

and different judicial authority, that the courts should hold
that retailing through chain stores may be differentiated
constitutionally from retailing in independent single stores,
both for police regulation and for taxation.

It must be borne in mind, however, that the few court de
cisions so far rendered upon this precise question are in
direct conflict and that, the question involving a new eco
nomic condition, the answer is controlled largely by the
economic view of the court.

As Justice Holmes of the United States supreme court
said in dissenting from the decision of the court in Lochner
V. New York, 198 U.S. 45, 75:

"This case is decided on an economic theory which a large
part of the country does not entertain. * Some of
these laws embody convictions or prejudices which judges
are likely to share."

And as Mr. Justice Harlan said in dissenting in Pollock v.
Farmers' Loan Trust Company (Income Tax Gases), 158

U.S. 601, 684-685:

decree now passed dislocates—princi
pally, for reasons of an economic nature—a sovereign power
expressly granted to the general government and long recog
nized and fully established by judicial decisions and legisla
tive actions. * * "■■

"* * * But the serious aspect of the present decision
is that by a new interpretation of the Constitution, it so ties
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the hands of the legislative branch of the government, that
without an amendment of that instrument, or unless this
court, at some future time, should return to the old theory of
the Constitution,

Several chain store cases are now pending in the supreme
court of the United States. One of them, the Indiana case,
was argued in March and a decision was expected in April,
but was not then rendered. A decision in this case may be
anticipated when the supreme court of the United States
hands down decisions Monday, May 18th. In view of this
pending decision by the court of last resort, I deem it ad

visable to defer any further discussion of the details of the
proposed Wisconsin legislation until next week. Whether or
not the supreme court has then decided the Indiana case, I

shall deliver to you a full discussion and opinion.
FMW

Taxation — Exemption — Land jointly owned by Method
ist churches of Janesville and Beloit and used by them as
playground is not exempt from taxation under sec. 70.11,
subsec. (4) or (25) (a). Stats.

May 12, 1931.
Harry S. Fox,

District Attorney,

Janesville, Wisconsin.

You state that the Methodist churches of the cities ot

Janesville and Beloit, both churches being religious corpo
rations, jointly own a tract of eight acres of land which is
located outside the limits of any incorporated city or village;
that this land is used continuously during the summer time
as a play ground and is conducted by and supervised by the
two church organizations. While you do not so state, we as
sume that the play ground is not conducted for profit. You
ask whether the land is exempt from taxation.
Par. (a), subsec. (25), sec. 70.11, Stats., exempts from

taxation the lands not exceeding ten acres, together with the

buildings thereon, not being within the limits of any incor-
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porated city or village, owned by corporations organized un
der the laws of this state for moral, religious and educa
tional purposes * * =•= and used by them exclusively for
the holding of annual encampments or assemblies, for moral,
religious and educational purposes,
Under the language used in par. (a), subsec. (25), sec.

70.11, Stats., it seems evident that the purposes for which
the land must be exclusively used in order to be exempt from
taxation are not merely moral, religious and educational
purposes, but the land must be used exclusively for holding
annual encampments or assemblies for moral, religious and
educational purposes.
The facts submitted do not indicate that the land in ques

tion is used for holding annual encampments or assemblies
but only that it is used for a play ground. Our conclusion, is,
therefore, that the land is not exempted from taxation by
the provisions of par. (a), subsec. (25), sec. 70.11, Stats.

Subsec. (4), sec. 70.11, Stats., provides in part that there
shall be exempt from taxation

"Personal property owned by any religious, scientific, lit
erary, educational or benevolent association, * * *^
which is used exclusively for the purposes of such associa
tion, and the real property necessary for the location and
convenience of the buildings of such association and em
bracing the same, not exceeding ten acres; provided, such
real or personal property is not leased or otherwise used for
pecuniary profit; * *

Instate ex rel. State Asso. of Y.M.C.A. v. Richardson, 197
Wis. 390, the supreme court held that subsec. (4), sec. 70.11,
Stats., was not intended to be limited to a single exemption
of not to exceed ten acres of land in the state, but that the
exemption applies to each taxing district within the state;
and a summer camp of the Y.M.C.A. in Vilas county owned
and operated by it without profit and for purely philan
thropic purposes for the summer training of boys and young
men, is exempt from taxation to the extent of ten acres al
though the association claimed an exemption of its property
in Waukesha county.

In the Richardson case the court recognized the require
ment of the exemption statute that, quoting from 197 Wis.
390, 392:
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"* * * In addition to the limitation as to area, it pro
vided that only land necessary for the location and conven
ience of the buildings of such association should be exempt.
Therefore an exemption cannot be claimed as to premises
wholly vacant and unoccupied."

While in the instant case it appears that the land in
question is occupied for a play ground, yet there is no show
ing the land is land necessary for the location and conven

ience of the buildings of the religious corporations involved.
Although the question may not be entirely free from

doubt, our conclusion is that the land in question is not ex
empt from taxation under the provisions of subsec. (4),
sec. 70.11, Stats. In arriving at this conclusion, we have in
mind that taxation is the rule and exemption the exception
and that he who claims exemption must bring himself within
the terms -of the exception. M. E. Church Baraca Club v.

Madison, 167 Wis. 207, 211; that statutes exempting prop
erty from taxation are to be strictly construed and, if am
biguous or uncertain as to a specific piece of property or
owner, to be resolved in favor of the taxability of the prop
erty. Katzer v. City of Mihvaukee, 104 Wis. 16, 21; and that
statutes exempting property from taxation are not to be en
larged by construction. M. E. Church Baraca Club v. Madi-
son, 167 Wis. 207, 211. See also XIV Op. Atty. Gen. 132,
ruling that a lot on which no buildings stand is not exempt
from taxation under subsec. (4), sec. 70.11, Stats.
FCS
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Courts — Statute of Limitations — Indigent, Insane, etc.
— Tuberculosis Sanatoriums — Six year statute of limita
tion, sec. 330.19, Stats., runs against right to claim from

county in favor of towns, villages and cities for refund for
support of indigent tubercular patients at county sanator
ium.

May 12, 1931.

Frank B. Keefe,

District Attorney,

Oshkosh, Wisconsin.

You state that on November 20, 1918 the county board of
supervisors of Winnebago county adopted the following reso-
lu ion:

"Resolved that the county clerk of Winnebago county be
and he hereby is authorized and directed to charge back to
the respective towns, villages and cities of the county for the
support of indigent tubercular patients at the county sana
torium, each municipality to be charged with the support of
such indigent persons having a legal settlement therein."

You say that since that time the clerk has charged back
against the respective towns the amounts charged for the
care of indigent tubercular patients at the sanatorium; that
at the November, 1930 session the town of Nekimi presented
a claim for a refund, claiming that the charge against the
town was unlawful and illegal, due to the fact that under the

law the care of indigent tubercular patients at the county
sanatorium is a charge against the county and not to be
charged back against the various towns and villages; that
you rendered an opinion that under the law the county board
had no authority to charge these amounts back to the towns,
but that they were a charge against the county at large and
the bill was allowed; that since that time similar bills have
been prepared and presented in behalf of the various cities,
towns and villages in the county asking for refund of
amounts charged against them under these circumstances.
You submit the question whether the statute of limitation

applies to these claims and how far back the refund can ex
tend. You have not asked for an opinion as to the right to

the refund and we do not pass upon that question.
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Assuming that the towns, villages and cities have a right
to these refunds, we are of the opinion that they are ruled
by the provisions of sec. 330.15, Stats.:

"The following actions must be commenced within the pe
riods respectively hereinafter prescribed after the cause of
the action has accrued."

Sec. 330.19 reads:

"Within six years:
*  *

"(3) An action upon any other contract, obligation or
liability, express or implied, except those mentioned in sec
tions 330.16 and 330.18."
"(4) An action upon a liability created by statute, when

a different limitation is not prescribed by law."

We find no other statute which we believe is applicable
and you are therefore advised that the action must be com
menced within six years after the cause of action has ac
crued. In other words, you may recover for liabilities in
curred the last six years.
JEM

Banks and Banking — Real Estate — Leases — Suspen
sion of bank does not abrogate lease in absence of provision
in lease.

Lessor of premises occupied by delinquent bank may not
file claim against commissioner of banking for amount of
unexpired lease, but only for rent accruing while banking
commissioner is in possession of premises.

May 13, 1931.
C. F. SCHWENKER,

Commissioner of Banking.

You state that in connection with the Citizens Bank of

Monroe, delinquent, the bank had entered into a thirty year
lease which still has twenty years to run. You submit a
copy of this lease and you request an opinion on whether the
suspension of the bank would abrogate the lease.
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The suspension of the bank does not abrogate the lease.
The rule as stated in 35 C.J. 1061 is:

"In the absence of any provision in the lease to the con
trary, the insolvency or bankruptcy of the tenant does not
operate to terminate the lease, but the bankrupt continues
to be the owner thereof for the term."

The lease in question contains no provisions in regard to
termination in case of the insolvency or suspension of the
bank and therefore under the general rule the suspension of
the bank does not terminate the lease.

You ask the further question as to whether the lessor
could file a claim against the bank for the amount of the un-
expired lease.
The lessor may not file a claim against you as trustee of

the bank for the amount of the unexpired lease, but only
for the rental accruing while you as such trustee occupy the
banking quarters.
The rule under the bankruptcy act, as stated in 3 R.C.L.

239, is:

"Rent which the bankrupt has agreed to pay and which is
to accrue subsequent to the filing of the petition in bank
ruptcy, does not constitute a provable claim; * *

In Liquidation of Citizens S. & T. Co., 171 Wis. 601, 604-
605, the owners of the building were unsuccessful in their
attempt to charge the commissioner of banking, who had
charge of the liquidation of the Citizens Savings & Trust
Company, with the payment of rent for the full term of the
lease. The court pointed out that when the commissioner of
banking took possession of the Trust Company he became
vested with the title and right of possession to such property
and assets as liquidating agent for the benefit primarily of
the trust company's creditors, citing Citizens S. & T. Co. v.
i^ofifers, 162 Wis. 216. The court said:

"The Rogers Case in effect held that the commissioner's
election to take possession of the premises vested him with
title to 'the leasehold interests' and created a privity of es
tate between the lessor and the commissioner and made the
commissioner liable for the rent while in possession. JJ. S. T.
Co. V. Wabash W. R. Co. 150 U.S. 287, 14 Sup. Ct. 86; 16
Ruling Case Law, p. 859, sec. 361.
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"The commissioner's possession, under the circumstances,
cannot be held to be an acceptance by him of this burden
some lease, but operated to make him liable for the rent ac
cruing while he held the premises, and he could terminate
the liability by assigning the term and the relinquishing
possession. 16 Ruling Case Law, p. 864, sec. 367; Patten v.
Deshon, 1 Gray, 325."

The commissioner of banking in taking over the bank has
the right to use the premises, but he is not required to as
sume the lease. As long as he is in possession of the premises
he must pay according to the terms of the lease, but his lia
bility terminates when he surrenders possession.
ML

Municipal Corporations — Incorporation of Cities — In
corporation papers for the city of Mosinee are in proper
form and substantially comply with statutes. Failure to elect

officers in strict compliance with statutory requirements is
not defect fatal to incorporation proceedings.

May 15, 1931.

Theodore Dammann,

Secretary of State.

With your letter of May 7 you submit incorporation
papers for the city of Mosinee and ask if such papers are in
full compliance with the requirements of statute. You also
ask for the charter form to be issued by you under subsec.
(2), sec. 62.06, Stats.

Subsequent to your letter of the 7th you submit a letter
from A. C. Kernin of Mosinee, in which the validity of the
proceedings in the incorporation of Mosinee is questioned
on the ground that, as shown by the incorporation papers,
there were elected for each ward only one alderman and
one alderman-supervisor, contrary to the provisions of sec.
62.09.

It is the opinion of this office that the incorporation papers
are in conformity with the statute, and are sufficient so that
you may issue a certificate of incorporation. The failure to
elect officers required by sec. 62.09 is not a defect in corpo
ration proceedings.
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Subsec. (1), sec. 62.09, Stats., reads as follows:

" (a) The officers shall be a mayor, treasurer, clerk, comp
troller, attorney, engineer, one or more assessors, one or
more justices of the peace, one or more constables, a health
commissioner or board of health, sti'eet commissioner, a
board of police and fire commissioners, except in cities where
not applicable, chief of police, chief of the fire department,
a board of public works, a board of education or of school
commissioners, except in cities where not applicable, two
aldermen and one supervisor from each ward, and such
other officers or boards as are created by law or by the
council.

" (b) The council by a two-thirds vote, may dispense with
the offices of street commissioner, engineer, comptroller, con
stable, and board of public works, and provide that the
duties thereof be performed by other officers or board, by
the council or a committee thereof. The council may, by or
dinance, adopted by a two-thirds vote of all its members, and
approved by the electors at the general or special election,
provide that there shall be one alderman from each ward,
and may also, in like manner, provide that, whatever the
number of aldermen, the supervisor of each ward shall be
the alderman or one of the aldermen. Any office dispensed
with under this paragraph may be recreated in like man
ner, and any office created under this section may be dis
pensed with in like manner."

There is no defect in the incorporation proceedings by
reason of the failure to elect the full number of officers pro
vided by the statute. I Dillon, Municipal Corporations, 5th
ed.,- sec. 331, points out that a municipal corporation is en
tirely distinct from its officers. He says:

existence of the corporation does not de
pend upon the existence of officers."

Also:

"* * * failure to elect * * * will not dissolve the
corporation."

The election of merely two offiicers (one being alderman
and supervisor) merely leaves a vacancy, for the filling of
which there is ample provision made. Clearly, a city could
not function without officers, and the statute has, therefore,
provided how an election can be held. But that election is
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not, in my opinion, so integral a part of the making of a city
as to have any effect on the validity of the incorporation pro
ceedings.
In Ward v. Sweeney, 106 Wis. 44, the question was in

volved whether or not the first alderman elected in a city of
the first class could not hold two full years or merely held
until the regular election. Without deciding the question, the
court leans toward the policy that first elections must neces
sarily be somewhat different from elections in a going city,
and in its opinion tends to the idea that minor irregularities
which are capable of being readily corrected are not very
material.

Taking the foregqing view, we are of the opinion that
the incorporation papers for the city of Mosinee are in prop
er form to be filed by you and that you may issue your cer
tificate of incorporation. Inasmuch as your official duty in
connection with the matter does not require you to deter
mine whether the position of alderman or the position of
supervisor is vacant, we do not consider it our official duty
to advise you on that point.
As to the form of certificate of incorporation to be issued,

we are of the opinion that any form which recites the fact

of compliance with the statute is sufficient.
JWR

Aeroplanes — Automobiles — Taxation — Exemption —
Aeroplane is not exempt from taxation by ch. 68, Laws 1931.

Automobile equipped with sawing outfit or feed grinding
outfit is exempt from taxation under ch. 68, Laws 1931, but
outfit is not part of automobile and should be separately as
sessed and taxed.

May 15, 1931.
Tax Commission.

You call attention to ch. 68, Laws 1981, which adds subsec.
(35) to sec. 70.11 of the statutes, and thereby exempts from
taxation "every automobile, motor truck, motor delivery
wagon, passenger automobile bus, motorcycle or other sim
ilar motor vehicle or trailer or semitrailer used in connec

tion therewith."
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You ask the following questions:

"(1) Does the above statute include aeroplanes or is an
aeroplane considered a motor vehicle?
"(2) An automobile is equipped with a sawing outfit on

the back which is used for the commercial sawing of wood.
Would such a rig be considered a motor vehicle? Would any
part of it be exempt from taxation?
"(3) An automobile is equipped with afeed grinding out

fit and is driven from place to place doing commercial grind
ing. Would the above statute exempt such an automobile, or
the equipment of such a feed grinding outfit, or both?"

It is a matter of common knowledge that ch. 68, Laws
1931, was enacted because the tax upon gasoline under ch.
78 of the statutes was increased by ch. 22, Laws 1931, from
two cents to four cents per gallon. The so-called gasoline tax
is levied upon the motor vehicle fuel used in motor vehicles
as defined by sec. 78.02 (1), namely "all vehicles operated or
propelled upon the public highways or streets of this state,
in whole or in part, by the combustion of any one or more of
the motor vehicle fuels defined herein."

Aside from the ineptitude of the language used in ch. 68,
Laws 1931, to describe an aeroplane, the history and purpose
of said ch. 68 indicates that the legislature intended to ex
empt only those motor vehicles the owners and operators of
which are required to pay a motor vehicle fuel tax, namely,
those operating on the public highways.

Therefore, the exemption from taxation does not include
aeroplanes and your first question is answered. No.
By reason of the same legislative history I do not believe

the legislature had in mind the exemption from taxation of
anything more than the vehicle itself, and the attaching
thereto or the mounting thereon of a sawing outfit or a feed
grinding outfit, it does not appear to me, was within the in
tent of the legislative exemption. Nor do I believe that the
attachment of such outfits to motor vehicles makes them a
part of the motor vehicle, or would exempt them from taxa
tion under the language of ch. 68, Laws 1931, even without
the legislative history to which I have referred.

Therefore I am of the opinion that the sawing outfit re
ferred to in your second question and the feed grinding out-
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fit referred to in your third question should be assessed and
taxed, but that the automobile to which they are attached is
exempt from taxation under ch. 68, Laws 1931.

FMW

Marriage — Minors — Child born in unlawful wedlock is
nevertheless legitimate child, in view of sec. 245.36, Stats.

May 16,1931.

Board of Control.

Under date of November 19, 1930, an official opinion was
given to your department, XIX Op. Atty. Gen., 575, in which
it was held that marriage entered into in another state be
fore expiration of year after the decree of divorce by party
to such divorce action is null and void, and the child born in
such unlawful wedlock is an illegitimate child. It was also
held that the consent of the board of control is required be
fore said child can be adopted by adoption proceedings by
other than its parents, under provisions of sec. 322.04, sub-
sec. (4), Stats.

Since writing said opinion my attention has been called to
the last sentence in sec. 245.36, Stats., which reads:

"The issue of all marriages declared null in law shall,
nevertheless, be legitimate."

This provision of the statutes changes the rule, and I call
your attention to this fact that the conclusion in said opin
ion should be that a child born in unlawful wedlock is never
theless a legitimate child in view of the provisions of sec.
245.36. In other respects the said opinion is correct. The
board must still consent under the express language of sec.
322.04 (4).

JEM
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Appropriations and Expenditures — Counties — County
Children's Board — County children's board is not author
ized to expend moneys appropriated to it by county to assist
girl nineteen years of age to attend high school.

May 19, 1931.
Board of Control.

You inquire whether it is permissible for the chairman of
a county children's board to authorize the expenditure of
moneys appropriated to them by their county in an amount
of ten dollars per month to a girl nineteen years of age in
order to assist her in continuing her attendance at high
school.

Sec. 48.30, Stats., provides:

It shall be the duty of the county children's board and it
shall have power and authority:
"(1) To investigate the conditions surrounding mentally

defective, dependent, neglected, delinquent and illegitimate
children within the county and to take every reasonable ac
tion within its power to secure for them the full benefit of
all laws enacted for their benefit. * *
"(2) To administer and expend such amounts as may be

necessary out of any moneys which may be appropriated to
it by the county board or donated by individuals or private
organizations for the purchase of clothing, payment for
medical expenses, expense of boarding, and other special aid
to children within the county;

Jj! S!"

The girl in question is nineteen years of age and therefore
is not within the age limit of a neglected, dependent or de
linquent child as that term is defined in sec. 48.01. I take it
that she is not mentally defective in view of the fact that
she is attending high school.
The care of illegitimate children is generally provided for

until they are sixteen years of age. I am of the opinion that
your question must be answered in the negative. I find noth
ing in the statute which would lead me to believe that money
could be expended by the county children's board for a girl
nineteen years of age to attend high school. The statutes in
my opinion do not contemplate any such expenditure. Your
question is, therefore, answered "No."
JEM
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School Districts — Transportation — Tuition — Union
Free High Schools — That clause of subsec. (1), see. 40.34,
Stats., to effect that any child residing more than four miles
from school of his district may attend a school of another
district, in which case home district shall pay tuition of such
child, applies to union free high school district.

May 19, 1931.

C. E. Shaffer, Chief Clerk,

Assembly.

Resolution No. 80, A., requests the attorney general's op

inion on whether the following clause (set forth in italics)
of subsec. (1), sec. 40.34, Stats., applies to union free high
school districts.

"(1) School Transportation. The school district meet
ing may authorize the board to provide transportation for
all the children of school age residing in the district. The
board of every consolidated school district shall provide
transportation to and from school for all school children re
siding in the district and over olie mile from the schoolhouse.
The board shall provide transportation to and from school
for all school children residing in the district and over two
miles from the schoolhouse, in case of a common school and
three miles in case of a union high school. And if it fails to
provide such transportation the parents may provide suit
able transportation for their children, and shall be paid
therefor by the district, at the rate of thirty cents per day
for the first child,'twenty cents per day for the second child,
and ten cents per day for each child in excess of two in the
family; provided, the child shall have attended not less than
one hundred and twenty days during the school year unless
prevented by absence from the district; provided further,
that any child residing more than four miles from the school
of his district may attend, the school of another district, in
which case the home district shall pay the tuition of such
child. The district shall be entitled to state aid on account
of such transportation at the rate of ten cents per day for
each child transported."

Prior to 1929 the subsection in question related solely to
transportation. The clause relating to tuition was added by
ch. 517, Laws 1929.

It will be noted that with respect to transportation the
subsection in question expressly recognizes three classes of
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school districts, namely, consolidated, common and union
high school districts. See XIX Op. Atty. Gen. 30 and 120.
It necessarily follows that the term "districts," where used
by itself in the transportation provisions of the subsection in
question, refers to each of the three classes of school dis
tricts there expressly recognized.

The same result logically follows with respect to the term
"district" where used in the clause relating to tuition. In
other words, the term "district," where used in that clause,
must necessarily be given as broad a meaning as is given to
the same term where used in the transportation provisions
of the subsection in question. No other construction is per
missible in the absence of some qualifying phrase, and there
is no qualifying phrase.

Our conclusion is, therefore, that that clause of the sub
section in question which provides to the effect that any
child residing more than four miles from the school of his

"district" may attend the school of another "district," in
which case the home "district" shall pay the tuition of such
child, applies to union free high school districts.

While the language of the subsection in question seems
plainly to support this conclusion, it may be pointed out in
addition that there is nothing in the definition provisions of
sees. 40.01 and 40.02, Stats., which requires that the term
"districts" as used in the subsection in question be limited to
any particular type or class of school district.

Lastly, it should be pointed out that the opinion in XII
Op. Atty. Gen. 70 (1923), ruling to the effect that a pupil
residing in a union free high school district maintaining no
high school is not eligible for admission to a high school in
another district, and that the high school in such other dis
trict may not collect tuition for such pupils from the towns
or villages in which they reside, was rendered under differ
ent statutory provisions and before the clause here in ques
tion was enacted.

FCS



296 Opinions of the Attorney General

Public Officers — Constable — Deputy Sheriff — Sheriff
~ Undersheriff — Offices of deputy sheriff or undersheriff
and constable are compatible.

Where sheriff is on a salary basis undersheriff or deputy
sheriff (whether on salary basis or without salary) who is
also constable or marshal may not retain as his own fees
from civil or criminal work which is part of duties of office
of sheriff; undersheriff or deputy sheriff cannot perform, as
constable or marshal so as to be entitled to fees of constable

or marshal, those duties which he is required by law to per
form as undersheriff or deputy sheriff.

Sheriff on salary basis cannot, by having papers which are
delivered to him served by constable, evade law which re
quires such sheriff to serve, either by himself or his under
sheriff or deputies, all papers delivered to him for service
and to collect and pay into county all fees therefor.

Where papers are delivered to undersheriff or deputy
sheriff for service, he must serve them in his official capacity

and may not serve them as individual.

May 20, 1931.

Louis W. Cattau,

District Attorney,

Shawano, Wisconsin.

You have asked the attorney general for an official opinion
on several questions arising by reason of the facts set forth
in your communication.

Question No. 1 reads as follows:

"Are the offices of sheriff, or undersheriff, or a deputy
sheriff, incompatible with the offices of constable in the same
county?"

Sec. 305.07, Stats., requires a constable to execute the war
rant and all process in a replevin action against the sheriff.
This section applies to undersheriffs and deputies. See
Krueger v. Pierce, 37 Wis. 269; IV Op. Atty. Gen. 399, 400.

Accordingly, there is a possibility in a replevin action that
a constable might be called upon to serve a warrant upon his
superior officer, the sheriff, or even upon himself as deputy
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sherilf. A literal application of the rules set forth by the
supreme court in State v. Jones, 130 Wis. 572, as to what

constitutes incompatibility in office, might possibly result in
a court's holding the office of deputy sheriff and constable
incompatible because of the possible conflict of duty under
sec. 305.07, Stats.

However, it has been the general practice for many years
to appoint constables as deputy sheriffs, and apparently the
practice has never been questioned. In Cutts v. Rock County,
82 Wis. 17, the question of fees of an undersheriff who was
also a constable was involved, but the right of the under
sheriff to hold also the office of constable was not in any way
questioned.
The supreme court has recognized that the general un

derstanding of a law and the constant practice under it for
a long period of years by all officers charged with the execu
tion of it, unquestioned by any public or private action, is
strong if not conclusive evidence of its true meaning. Scan-
Ion V. Childs, 33 Wis. 663, 666, quoted with approval in State
ex rel. Hayden r. Arnold, 151 Wis. 19, 31.

It is therefore considered that until the supreme court
shall have decided to the contrary, the offices of deputy sher
iff and constable should be deemed compatible.

Question No. 2 reads as follows:

"If such offices are compatible, and may legally be held
by one person, has such undersheriff, under the law and the
above quoted resolution, the legal right to retain as his own
fees from civil and criminal work which he performs as
constable?"

Where, as appears from your statement of facts, the sher
iff (and also the undersheriff) is on a salary basis, the un
dersheriff has no legal right to retain as his own fees from
civil or criminal work which is a part of the duties of the
office of sheriff. See XIV Op. Atty. Gen. 39; XV Op. Atty.
Gen. 350. The undersheriff has no right to perform as con
stable, so as to be entitled to the fees of a comtable, those;
duties which he is required by law to perform as undersher
iff. See Cutts v. Rock County, 82 Wis. 17.

Question No. 3 reads as follows:
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"If such offices are mcompatible and by reason thereof
the undersheriff vacated his undersheriff office under the
ruling in 130 Wis. 572, can the county recover back from
him the salary paid him after he qualified for constable?"

In view of the fact that the office of deputy sheriff and
constable have been held compatible, no answer need be
given to the third question.

. Question No. 4 reads as follows:

"May a duly appointed deputy, without salary, and who
also holds a constable office, legally serve papers as constable
and retain the fees as against the county?"

Question No. 4 is essentially the same as presented by
your second question, and the answer likewise is No.
The resolution of the county board provides that the

sheriff shall appoint but two deputies, one in the eastern
part of the county and one in the western part of the county
and fixes the salary of each in the sum of one hundred dol
lars per annum, and in addition thereto their actual dis
bursements.

Subsec. (3), sec. 59.15, Stats., gives the county board the
authority to fix the number of deputies, and this office has
ruled that the sheriff has no power to appoint more than
the number of deputies fixed by the county board. XVI Op.
Atty. Gen. 189.
The question naturally arises as to whether the sheriff,

who has been put on a salary basis, and whose duty it is
to serve, either by himself or his undersheriff or deputies,
all papers delivered to him, and to collect and pay into the
county all fees therefor, may evade such provisions by hav
ing the papers delivered to him served by the constable
rather than himself, his undersheriff or his two deputies.
Our answer is, this he cannot do. See XIV Op. Atty. Gen. 39.

Question No. 5 reads as follows:

"May a duly appointed deputy, with or without salary and
who also holds the office of village marshal, serve papers as
village marshal and retain the fees as against the county?"

The two deputies on a salary, holding the offices of village
marshal, cannot retain the fees as against the county. See
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Cutts V. Rock County, 82 Wis 17. Other deputies without
salary, holding the offices of village marshal, can serve
papers as village marshals and.retain the fees themselves,
except when these papers are first delivered to the sheriff
and by him given to the marshals to serve. See the discus
sion under question No. 4. A village marshal is the same
status in law as a constable.

Question No. 6 reads as follows:

"May a duly appointed undersheriff or deputy, with or
without salary, serve civil summons and complaint in the
circuit court as an individual and retain the fees therefor
as against the county?"

The answer is No. When papers are handed to an under
sheriff or deputy, with or without salary, he must serve
them in his official capacity and not as an individual.
JWR

Public Officers — County Board Member — County Sur
veyor — De Facto Officer — Town Supervisor — County
surveyor is ineligible to office of town supervisor and/or
member of county board.

Where person becomes second officer de facto and thereby
occupies two incompatible offices, acceptance by him of sec
ond office ipso facto vacates first office and his title thereto is
terminated, but this does not mean that he may not also
hold first office as de facto officer.

May 20, 1931.
A. J. Connors,

District Attorney,

Barron, Wisconsin.

You submit for the consideration of this department the
following statement of facts and request an official opinion
thereon:

"The county surveyor of this county ran for chairman of
a town in this county and was elected. Sec. 59.65 authorizes
county boards to fix the per diem to be paid at a greater sum
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than the five dollars which is set by statute. In this county
the county board has already fixed the per diem of the
county surveyor at ten dollars, which amount would be sub
ject to change at any annual meeting of the county board.
This in my opinion would make the offices incompatible, but
I would appreciate your opinion upon this matter at an early
date.

"If the offices are incompatible and the chairman has
qualified as chairman, does he automatically vacate his of
fice as county surveyor?"

Sec. 60.19, Stats., provides in part:

"At the annual town meeting there shall be elected in each
town the following officers, viz.: Three supervisors, one of
whom shall be designated on the ballots as chairman, a town
clerk, a treasurer, *

Sec. 59.03 relates to county boards and provides in part:

"The boards of supervisors of the several counties classi
fied according to population as shown by the last preceding
state or United States census, shall be composed of repre
sentatives from within the county elected and compensated
as follows:

"(1) Special Counties. * * *
"(2) Other Counties. In each county containing less

than two hundred fifty thousand population:
"(a) Composition. Of the chairman of the town boards

of the several towns therein. •
" (b) Same. Of a supervisor from each city ward or part

of city ward in the county.
" (c) Same. Of a supervisor from every incorporated vil

lage or part of such village in the county.

Sec. 59.12, Stats., provides:

"A county clerk, treasurer, sheriff, coroner, clerk of cir
cuit court, district attorney, register of deeds and surveyor
shall be elected in each county for full terms at the general
election held in each even-numbered year. The regular term
of office of each such officer shall commence on the first Mon
day of January next succeeding his election and shall con
tinue two years and until his successor qualifies."

Sec. 59.03 (3) provides:

"No county officer of any county or deputy of any such
officer, or undersheriff, is eligible to the office of supervisor,
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but a county supervisor may also be a member of the com
mon council of the city or of the board of trustees of the
village in which he was elected or appointed."

It is clear that under the provisions of subsec. (3), sec.
59.03, Stats., no county officer is eligible to the office of su
pervisor. The county surveyor is a county officer. Sec. 59.-
12, Stats. The chairman of the town board who is also a
town supervisor (sec. 60.19, Stats.) becomes, under the pro
visions of sec. 59.03 (2) (a), Stats, a member of the county
board providing he is eligible thereto. But under the provi-
visions of subsec. (3), sec. 59.03, Stats., no county officer is
eligible to the office of supervisor. The county surveyor was,
therefore, ineligible to the office of town supervisor and to
the office of county board member. See X Op. Atty. Gen.
783, 784.

However, since the county surveyor, who though ineligible
thereto, qualified and assumed the duties of the office of town
supervisor and county board member, we may properly con
sider whether under these facts he became a de facto officer
to the offices he assumed to hold.

In 8 Am. & Eng. Encyc. of Law, 788-789, the following
rule is stated:

"A person who comes into office in a regular manner and
executes the duties thereof is an officer de facto until his dis
ability is judicially declared by a competent tribunal, though
he may be in fact ineligible to the office he assumes to hold,
*  * *

Although the Wisconsin supreme court does not appear
to have directly passed upon the question whether an inelig
ible person may be a dc facto officer, in Ekern v. McGovern,
(1913) 154 Wis. 157, 220-221, 142 N.W. 595, 46 L.R.A. (N.
S.) 796, it was said that a person may be a de facto officer
and not have real title to the place he assumes to have a
right to.
Your attention is also invited to the fact that the acts oi

an officer de facto are as valid and effectual, where they con
cern the public or the rights of third persons, until his title
to the office is judged insufficient, as though he were an of
ficer de jure, and the legality of the acts of such officer con-
not be collaterally attacked in a proceeding in which he is
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not a party. 46 C. J. 1060; In re Burke, (1890) 76 Wis. 357,
363, 45 N.W. 24; Cole v. President & Trustees of Village of
Black River Falls, (1883) 57 Wis. 110, 113-114, 14 N.W.
906.

It is clear that the offices of county surveyor and town su
pervisor are incompatible because under sec. 59.65, Stats.,
the county board is authorized to fix the per diem of the
county surveyor at a greater sum than the five dollars
which is set by statute. 46 C. J. 941-943; Mechem, Public Of
ficers, sees. 422-423.

The question which next suggests itself is, whether a per
son who, while occupying one office becomes a de facto of
ficer of another office which is incompatible with the first,
thereby vacates the first office.

The rule is well settled at common law that if a person
while occupying one office accepts another incompatible with
the first, he ipso facto vacates the first office, and his title
thereto is terminated without any other act or proceeding.
Mechem, Public Officers, sec. 420; Annotations in 86 Am. St.
Rep. 578, et seq. This is also the rule in State ex rel. Stark v.
Hines, (1927) 194 Wis. 34, 35, 215 N.W. 447; State ex rel.
Johnson v. Nye, (1912) 148 Wis. 659, 135 N.W. 126. The
rule is the same where a person becomes a second officer de
facto and thereby occupies two incompatible offices, for the
acceptance by him of an office which the law prohibits him
from holding but which he holds as an officer de facto under
color of title, vacates the first office. McCluskey v. Hunter,
(1928) 33 Ariz. 513, 266 Pac. 18; Welder v. Sinton, (1920)
(Tex. Civ. App.) 218 S.W. 106; State ex rel. Leland v. Ma
son, (1900) 61 Ohio State 513, 56 N.E. 468; Keating v. City

of Covington, (1896) 18 Ky. Law Rep. 245, 35 S.W. 1026. See
also extended notes in 86 Am. St. Rep. 579, 588-590.

It is therefore the opinion of this department that the
county surveyor who became a de facto supervisor vacated
the office of county surveyor, inasmuch as the two offices are
incompatible, but this does not mean that he may not be
also de facto county surveyor.
HHN



Opinions of the Attorney General 303

School Districts — Dissolution — Consolidated rural
school district may be dissolved under sec. 40.30, Stats.;
territory included therein must be made into new districts or
attached to existing districts.

May 20, 1931.

James R. Durfee,

District Attorney,

Antigo, Wisconsin.

You state that two school districts were formed into a

consolidated rural school district in 1918 pursuant to sec.
40.15 of the statutes of 1917 (now sec. 40.35) and has since
operated and existed as a consolidated district. You ask how

the consolidated district can be dissolved. You point out the
decision in State ex rel. McDiarmid v. Knight, 172 Wis. 188,
in which the court held that a consolidated rural district

could not be formed under sec. 40.01 (now sec. 40.30), and
you reason that, since such a district could not be formed
under that section, presumably such a district cannot be dis
solved thereunder. You suggest dissolution in the manner in
which the consolidated district was formed—by referendum.

You also ask what the status of the two districts will be

after dissolution of the consolidated rural district, and what
procedure would be correct for the creation of a joint dis
trict from the same two districts now constituting the con
solidated rural district.

In State ex rel. McDiarmid v. Knight, 172 Wis. 138, the
court did decide that the town board of supervisors and the
committee on common schools had no authority to create a
consolidated rural district, but I think it safe to assume that

the decision was influenced largely by the familiar rule that
a general statute on any subject does not take effect when
there is specific legislation on that subject. The specific pro
vision for the formation of a consolidated rural district neg
atived any authority in the general statute for the formation
of such a district.

I cannot agree with your suggestion that possibly dissolu
tion may be effected in manner similar to formation of the
district. In State ex rel. Hermanson v. Callahan, 179 Wis.
549, 554 the court uses the following language:
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"* * * Our attention has been called to no case where
any court has construed any legislation as requiring the
holding of an election by necessary implication. We are per
suaded that such a holding would be not only unusual but
extreme. Such a holding would require the court to at once
enter the legislative field and prescribe the manner of hold
ing such an election. If it be suggested that the election
should be held in the same manner as the one provided for
the establishment of a free high school, the answer is that
such an election does not fit in at all with the legislative plan
for changing school-district boundaries.* *

And on page 555, the court says;

"* * * So we have a situation where the school-dis
trict officers, who under prescribed conditions may call
school elections, cannot change the boundaries, and where
the officers clothed with authority to change the boundaries
are entirely lacking in statutory authority to call school elec
tions. It would seem that if it be held an election is neces
sary in order to change the boundary of a free high school
district, then it cannot be changed at all, because it is utterly
impossible to point out the manner or by whom such election
is to be called and conducted. * *

This language, it seems to me, entirely negatives the
thought that a consolidated rural district may be dissolved
in the manner that it was formed.

But the court continues, p. 555:

"* * * statutes clearly contemplate that the

boundaries of any school district may be changed. We cannot
construe the legislative provisions on the subject under con
sideration so as either to deny all authority anywhere to
change such boundaries or to make such change dependent
upon an election which no one has any power or authority to
institute. A consideration of the legislation bearing on this
subject negatives rather than implies a legislative intent
that high school district boundaries can be changed only up
on a vote of the people. We think the lower court was in
error in so deciding." (Italics ours.)

It seems to me that was a situation almost identical with

yours—that is, specific provision for the formation of a dis
trict, but no specific provision for the alteration of bound
aries. And the court holds, in the Hermanson case, that the
town board had authority to change boundaries under the
then sec. 40.01 (now sec. 40.30). On page 551 the court said:
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Sec. 40.01 authorizes town boards of supervisors, village
boards of trustees, and city councils to alter school-district
boundaries, and to create, consolidate, or dissolve school dis
tricts. This is the only authority found anywhere in the
statutes for the alteration of school-district boundaries *

*  so that the only statutory authority for the consolid
ation of these school districts is to be found in sec. 40.01,

In that case the town board added certain districts to an
existing joint district. The county board of education re
versed the order so adding. The state superintendent re
versed the county board of education. The circuit court re
versed the state superintendent. And the supreme court re
versed the circuit court, thus upholding the town board and
sustaining its right to make the alterations under sec. 40.01.

In Hein v. Luther, 197 Wis. 88, the court again pointed
out that a consolidated rural district is distinct from the or
dinary school district, but the decision was with reference to
the subject of transportation and did not bring up the ques
tion of alteration or dissolution of the consolidated district.

I am therefore of the opinion that a consolidated rural dis
trict may be dissolved under the provisions of sec. 40.30 of
the statutes.

Your next question is as to the status of the two districts
after dissolution. And you ask how the two districts may
be constituted a joint district.

It seems to me that the answer to these questions may be
a practical one, and especially so in view of my opinion that
the dissolution of the consolidated rural district may be un
der sec. 40.30. A joint district is one wherein the territory
lies in more than one municipality. Sec. 40.01. Under sec.

40.30, in such case, the town boards must act jointly. If the

town boards agree on dissolution of the consolidated rural

district, it seems to me that, as a practical thing, they will

agree on what is to be done with the territory. In fact, I

have some doubt whether the consolidated rural district

would be dissolved without the territory being formed into

districts or attached to districts. The constitutional scheme

appears to be that provision shall be made so that every
child of school age shall have educational facilities available.
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in other words, that there shall be no portion of the state
that is not in some school district.

Sees. 3 and 4, art. X of the Wisconsin constitution pro
vide:

"Section 3. The legislature shall provide by law for the
establishment of district schools, which shall be as nearly
uniform as practicable; and such schools shall be free and
without charge for tuition to all children between the ages
of four and twenty years; and no sectarian instruction shall
be allowed therein.
"Section 4. Each town and city shall be required to raise

by tax, annually, for the support of common schools therein,
a sum not less than one-half the amount received by such
town or city respectively for school purposes from the in
come of the school fund."

In State ex rel. Comstock v. Joint School District, 65 Wis.
631, the court quotes section 3, art. X and says, p. 636:

Inasmuch as there must be school districts be
fore there can be district schools, and inasmuch as the school
district system was in full operation in the territory when
the constitution was framed and adopted, it is clear that
section 3 of article X is a recognition of that system, and a
mandate to the legislature to preserve and continue its
essential features. * *

And in State ex rel. Van Straten v. Milquet, 180 Wis. 109,
115, it is said:

"Under the constitutional mandate it was the duty of the
legislature to provide a free school. This it had done by pro
viding for the organization of a school district.* * *."

Sec. 40.33, relating to dissolution by neglect to keep school,
requires attachment of the territory to other districts. And
sec. 40.30 itself prohibits the detachment of territory with
out its being attached to some district.
Again, as a practical matter, I am not inclined to believe

that the original districts would become reinstated. Districts
are municipalities and as such are corporations, and, like
every form of corporate existence, having once lost corpo

rate existence, that existence cannot be renewed except by
reorganization or reincorporation—in other words, by form
ation into districts in the manner provided by statute.
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Under sec. 40.30 the town boards may, I am satisfied,
either form separate districts or form a joint district.

If separate districts are formed, of course the question of
distribution of the consolidated rural district assets arises.
The statutes appear to be silent on this question in case of
dissolution of a district under sec. 40.30, but two other sec
tions point out the procedure, and I believe that under the
reasoning of the Hermanson case, supra, it would be safe to
follow that procedure. I refer to sec. 40.69, as to high school
districts, and 40.85, as to detachment of territory. Both sec--
tions, with certain exceptions, refer to sec. 66.03 for method
of adjustment and transfer of assets.

FMW

Taxation — Drainage Assessments — Where lands upon
which county holds drainage assessment certificates are sold
at public auction by order of circuit court under provisions
of par (d), subsec. (4), sec. 89.37, Stats., county may not
be purchaser at such sale if it merely holds drainage assess
ment certificates, but county may be purchaser at such sale
if it holds drainage assessment deed or tax deed upon lands
to be sold.

Words "any unpaid general taxes due the county" as used
in sec. 89.37 (4) (d) include all general taxes remaining
unpaid upon land sold thereunder.

May 20, 1931.
Herman C. Runge,

District Attorney,

Sheboygan, Wisconsin.

1. You ask: Where lands upon which the county holds
drainage assessment certificates are sold at public auction
by order of the circuit court under the provisions of par.
(d), subsec. (4), sec. 89.37, Stats., may the county itself
purchase the lands at such sale?

Subsec. (1), sec. 89.37, Stats., provides to the effect that
such assessments against lands in a drainage district as are
not paid to the drainage district commissioners or to the
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local treasurer shall be returned by the local treasurer to
the county treasurer in the same manner and at the same
time as delinquent taxes, but separately therefrom; that the
county treasurer shall advertise the same in his list of lands
to be sold for unpaid taxes and shall sell such lands for the
taxes and drainage assessments against the same, treating
such drainage assessments the same as, but keeping them
separate from, the unpaid taxes on his records; that when
the county treasurer issues certificates of sale of land for
taxes and drainage assessments, he shall issue a separate
certificate for the amount of drainage assessments, penal
ties and accrued interest thereon; that in case the tax on
any land shall be paid and the drainage assessment not paid,
the county treasurer shall proceed to sell such land for
drainage assessment in the same manner in which he would
proceed if the taxes thereon were unpaid; that the tax cer
tificate and the drainage assessment certificate on the same
land may be assigned separately or together, but at the
public sale they shall be offered and sold together.
Pars, (b), (c) and (d), subsec. (4), sec. 89.37, Stats, pro

vide in part:

"(b) The county bidding in such drainage assessment
certificates shall not be held or required to pay therefor, or
be in any manner held liable thereon, but shall hold and sell
and assign the said certificates in trust for the benefit of
the drainage district in which the lands so sold are situated.
"(c) Whenever any lands, located within any drainage

district, shall have been offered for sale and such lands have
not been sold, the county treasurer of the county in which
such lands are situated shall bid in such lands for the county
in trust, but the county shall not in any way be liable for
such unpaid or future drainage assessments; * * *.
Said certificates shall be held or assigned by the county only,
in trust for such drainage district.
"(d) In case that any of the lands so bid in by the county

shall have not been redeemed or certificates assigned within
the period prescribed by the statutes relating to general tax
ation, the circuit court may, upon the application of the
county, the commissioners, or of any creditor or bondholder
of the drainage district within which said lands are located,
direct the treasurer of such county to offer said lands for
sale at 'public auction, * *. Report shall be made and
deed issued in the manner provided by sections 278.16 and
278.17, and from the moneys received from the sale of said
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lands the county treasurer shall first deduct any unpaid gen
eral taxes due the county and the costs of such proceedings,
and shall pay the balance of such moneys in the manner and
to such creditors or bondholders as the court shall direct.
When lands shall have been finally sold under order of the
court as provided herein, they shall be released from all
lien of assessments levied prior to the time of such sale."

It is at once apparent from the provisions of par. (b),
subsec. (4), sec. 89.37, Stats., that where the county^bids in
lands for drainage assessments, it is not required to pay for
the drainage assessment certificates and it holds the same
as trustee for the drainage district, and that as long as the
county holds the drainage assessment certificates it is not
liable to the drainage district for the amount thereof. See:
State ex rel. Little Yellow Drainage District v. Juneau

199 Wis. 476. Therefore, there is no financial interest
of the county in these drainage assessment certificates to be

protected where lands upon which the county holds drain
age assessment certificates are sold at public auction by or
der of the circuit court under the provisions of par. (d),
subsec. (4), sec. 89.37, Stats.

Par. (d), subsec. (4), sec. 89.37, Stats., is in the nature of

a winding-up proceeding. Its purpose is to provide a method
by which the county may realize upon unpaid general taxes,
the drainage district upon its assessments, and the bond
holders of the drainage district upon their security where
the owners of land have abandoned them for the amount of

taxes and assessments imposed upon them. In re Wood
County Drainage District, 201 Wis. 368, 370-373.

Par. (d), subsec. (4), sec. 89.37, Stats., does not expressly
authorize a county to be a purchaser at the sale authorized
thereby. Since one of the very purposes of such sale is to
enable the county to realize upon unpaid general taxes, and
since the county has no financial interest in the drainage as
sessment certificates held by it, it would not seem that there
is any implied authority in the county to invest its money
as a purchaser at such sale in a case where the county
merely holds the drainage assessment certificates.

There are two cases however where it is felt that the stat

ute does imply authority in the county to be a purchaser at
a sale under par. (d), subsec. (4), sec. 89.37, Stats.
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First: It appears that the county may take a deed to it
self on drainage assessment certificates held by it, by paying
the principal and accrued interest thereon. This is under
par. (d), subsec. (2), sec. 89.37, Stats., which provides to
the effect that the county treasurer shall keep a separate
account with each drainage district and in such account shall
credit the district with

*  !i= principal and accrued interest on all .
drainage assessment certificates up to the date of the drain
age assessment deed, in case the county has taken a deed to
itself on any di-ainage assessment certificate * *

Such deed is a drainage district deed issued under subsec.
(5), sec. 89.37, Stats., providing:

"After the expiration of three years from the issuing of
a drainage assessment certificate, a deed shall issue thereon
in the same manner and upon the same notice or affidavit of
nonoccupancy now required for the issuance of tax deeds,
which deeds shall be in substantially the same form as tax
deeds, provided that no such drainage assessment deed shall
cut off or adversely affect any drainage assessment or in
stalment of any assessment falling due after the assessment
or instalment upon which such deed is issued, nor shall it
cut off or adversely affect any additional assessment or as
sessment for repairs that may thereafter be made or fall
due. No tax deed shall cut off any drainage assessment nor
shall any drainage assessment deed cut off any tax."

The taking of a drainage assesment deed by the county
does not, by the express provisions of subsec. (5), sec. 89.37,
Stats., cut off or adversely affect any drainage assessment
afterward due. Accordingly, even after it has taken a drain
age assessment deed, the county may be required, under the
provisions of par. (c), subsec. (4), sec. 89.37, Stats., to ac
quire and hold later drainage assessment certificates. Where
the county holds such later drainage assessment certificates,
it would seem that the provisions of par. (d), subsec. (4),

sec. 89.37, Stats., are broad enough to permit a sale there
under with respect to such later drainage assessment cer
tificates, even though the county has taken a deed upon ear
lier drainage assessment certificates. There is no provision
allowing the deduction of the amount invested by the county
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in these earlier drainage assessment certificates from the

proceeds of the sale under par. (d), subsec. (4), sec. 89.37,
Stats. Therefore, if the county could not be a purchaser at
such sale, it would lose both its investment and its land.

Second: It may be that the county has taken a tax deed
based on general tax certificates held by it. In such a case
the taking of the tax deed by the county extinguishes the
general taxes and the county is not entitled to have the same

deducted from the proceeds of a sale made thereafter under
par. (d), subsec. (4), sec. 89.37, Stats. In re Dancy Drain
age District, 199 Wis. 85, 88-91. Therefore, in such a case
the county would lose both its taxes and its land if it could
not be a purchaser at such sale.

It is therefore our conclusion that the county may not be
a purchaser at a sale under par. (d), subsec (4), sec. 89.37,
Stats., where the county merely holds the drainage assess
ment certificates, but. that the county may be a purchaser
at such sale where it holds either a drainage assessment deed
or a tax deed on the lands to be sold.

2. Referring to that provision of par. (d), subsec. (4),
sec. 89.37, Stats., to the effect that from the proceeds of the
sale thereunder the county treasurer shall first deduct "any
unpaid general taxes due the county," you ask whether the
quoted words include taxes due the township and school dis
trict as well as those taxes which are levied annually for
county purposes.

This question is answered as follows: The words in ques
tion are not equivalent to "county tax" or to "taxes levied
for county purposes," but plainly refer to all general taxes
remaining unpaid upon the land. See: In re Wood County
Drainage District, 201 Wis. 368, 371; In re Dancy Drainage
District, 199 Wis. 85, 87-90.

FCS
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Taxation — Trade Regulation — Chain stores may be
classified for progressive occupation tax, but tax, as such,
may not be so high as to be prohibitive.

Validity of excepting gasoline filling stations from chain
store tax law questioned, and advised that if retained it be
specifically declared severable provision.

Classification of retailers as distinguished from whole
salers is valid.

Validity of exception of retailers "of garden or farm prod
ucts exclusively, raised by them in this state" questioned,
and advised that it be changed to "those who retail garden
or farm products raised by them and incidently sold on or
in connection with the premises where raised," and that, if
retained, it be expressly made severable provision.

Combining gross sales of all stores under one ownership.
for progressive occupation chain store tax measured by
gross sales is valid, as is inclusion of control by holding
company.

Oife hundred thousand dollar incorporation fee for "chain
store corporations and for admission of foreign chain store
corporations is valid, but will not reach existing and admit
ted corporations or other chain store operators.

Opinion that court should hold valid law prohibiting chain
stores, but that such law at this time would be inexpedient.

Opinion that litigation delays might be lessened by enact
ment of alternative legislation.

May 22, 1931.

To THE Honorable, the Assembly.

Since the opinion given you on May 12, on the constitu
tionality of classifying chain stores for police regulation

and for taxation, the supreme court of the United States has
held constitutional the Indiana progi'essive tax on chain
stores.

The Indiana statute covers all retail and wholesale mer

cantile establishments without exception as to kind of mer
chandise. The tax on one store is three dollars per annum,
on two to five ten dollars, five to ten fifteen dollars, ten to

twenty twenty dollars, in excess of twenty twenty-five dol
lars.
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The court held the classification valid for tax purposes,
but did not pass on its validity for police regulation.
The plan of the Indiana law is closely followed by Wis

consin Bill No. 72, S., which originally provided a progres
sive tax of from one dollar on one store to $1,000 on stores
above twenty. A substitute amendment to this bill has this
week been recommended for passage by the joint committee
on finance. This substitute provides a progressive tax of
from two dollars on one store to $100 on stores above twenty.

This bill presents three questions not answered by the
decision on the Indiana law: 1. The size of the tax. 2. The
exception to the bill of gasoline filling stations. 3. The omis
sion of wholesalers.

Granted the validity of the classification for taxation, the
power is still subject, as an exercise of the taxing power, to
the limitation that it may not be so large as to "destroy or
unreasonably hamper a legitimate business." This point
would probably be reached when the burden of the tax made
it impossible to meet competition bearing a lesser tax. The
$100 maximum tax would not seem to present a serious ques
tion on this phase. The $1,000 maximum tax would require
examination of revenues per store and cost savings in the
larger chains over smaller chains and single stores. Immedi
ately following the supreme court decision, chain store
spokesmen in the city of New York advocated the Indiana
law as a model for other states, in 37 of which legislation to
tax chain stores is or was pending. These spokesmen laid
emphasis on what they now term the reasonable Indiana
rates. I am of the opinion that rates much higher than those
provided in the finance committee substitute would be valid
under the supreme court decision.

The exception in Bill No. 72, S., of filling stations presents
a closer question. This subclassification would, undoubtedly,
be germane to some purposes, but that it is germane to taxa

tion is not so clear. With the Standard Oil Company, for ex

ample, with gross sales in Wisconsin in 1929 of $28,599,724,

gross profits of $8>432,650, and net taxable income of $1,-

496,813, and the Atlantic & Pacific, for example, with gross

sales in, Wisconsin in 1929 of $22,871,826, gross profits of

$3,939,338, and net taxable income of $499,716, why should
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the Atlantic & Pacific be subjected to the chain store tax and
the Standard Oil excepted? The constitution authorizes reas
onable exemptions from taxation, but would such an exemp
tion be held to be reasonable? As the bill is written, if the
exception of filling stations should be held invalid, the entire
law would fall. It is my opinion, therefore, that if this ex
ception is retained, the bill should specifically declare that
the exception is a several provision and if invalid, the law
shall stand without it, and filling stations be taxed as are
other mercantile establishments.

The classification of wholesalers, as distinguished from
retailers, has been upheld both for police regulation and
for taxation. I am of the opinion that the classification here
of retailers for taxation is valid.

Bill No. 74, A., is a progressive occupation tax on retail
ers, measured by gross sales. Occupation taxes may be im
posed on one occupation although not imposed on other oc
cupations, and in addition to other taxes. It, including the
progressive feature, is authorized by the same section of the
constitution and by the same language that authorizes pro
gressive income taxation. Reasonable exemptions are valid.
The combining of the gross sales of all stores that are under
one ownership would seem to be no different than the taxing
as one income of the income of a person or corporation from
different sources and the combining of units under one con

trol seems calculated to prevent evasion by holding corpo
rations and to be supported by the reasons for classification
sustained by the United States supreme court in the Indiana
chain store tax case. The amount of the tax is subject to the
same limitation, as an exercise of the taxing power, as the
■per store tax, that is, it may not be so large as to "destroy or
unreasonably hamper a legitimate business." The determina
tion of this question involves the comparison of revenues
and costs in the different classes.

This bill also is confined to retailers, and I am of the opin
ion that such classification is valid. It, however, excepts
"those actually engaged in selling at retail garden or farm
products exclusively, raised by them in this state." As writ
ten, this exception might be held invalid and fatal to the en
tire bill, mainly because of its discrimination against the
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products of other states, but as well because of its discrim
ination between the person who retails his own products, and
the person who retails purchased products. I recommend
that the exception, if retained, be changed to read, "those
who retail garden or farm products raised by them and in
cidentally sold on or in connection with the premises where
raised." It seems to me that this will cover a class of opera
tions merely incidental to farming and gardening, and that
it has the additional support of relieving a class already pay
ing probably more than its fair share of taxes although suf
fering a greater degree of depression than other industry.
I am of the opinion that this should be held a reasonable ex
emption. The burden upon them by their inclusion, how
ever, would be light, and I recommend that if the exception
is retained, it be expressly provided that it is a several pro
vision, and if invalid, the law shall stand without it.

Resolution No. 22, A., requested an opinion on the con
stitutionality of requiring an incorporation fee of $100,000
for incorporation for the purpose of operating more than
five chain stores, and of a like fee for the admission of a for
eign corporation for the same purpose in this state. This
request presents important questions of state power, and
careful distinguishing of recent cases of fees based on au
thorized capital stock. A close analysis of the cases and a
recurrence to fundamental principles of the sovereign power
of the state in the matter of corporate franchises indicates
that such a law would be valid, even though, since the con
stitution was amended to require incorporation laws to be
general, it be held that proper classification be necessary,
the United States supreme court having sustained the class
ification of chain stores. However, such a law would not

reach existing domestic corporations nor admitted foreign
corporations, nor would it tax chain store operations by in
dividuals, partnerships, or organizations other than corpo
rations.

On the general question of chain stores, I am of the opin
ion that the courts should not hold a prohibition of chain
stores unconstitutional if the legislature saw fit to enact such
a law. If the legislature sees a threat of monopoly in the
rapid taking over of the retail business by chains, and the
tendency to superchains by merger and holding company,
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and the increasing tendency to combine production and dis
tribution, if the express language of both the state and fed
eral supreme courts is adhered to, the courts cannot say that
the legislative conclusion "transcends all reason," and is
hence invalid. If the legislature sees in the passing of the
independent retailer and the substitution of the hired man,
a revolution in social conditions inimical to American ideals

and institutions, again, if the courts adhere to their oft re
peated statements that the police power may be used to pro
mote the general welfare, convenience and prosperity as
the legislature sees it, the courts cannot say "with substan
tial certainty that no argument or consideration of public
policy exists which could have weight with any reasonable
and honest man." If the legislature should see, in the re
moval of the profits of an industry that supports a fifth to a
quarter of the population, in large part from citizens of this
state to great corporations in the east, a condition threaten
ing the prosperity of the people of Wisconsin, the court, un
der their expressed declarations of the scope of the police
power and the presumption of the constitutionality of legis
lative enactments, could not hold a prohibitive law invalid.
And if the legislature may prohibit, the legislature may

enact a prohibitory tax.
However, in view of the fact that the recent chain store

decision was by a five to four division in the United States

supreme court, I am of the opinion that to go so far at this
time, if, indeed, the legislature were so minded, would be

inexpedient.
The opposition to chain store taxation or regulation is

not ended by the decision in the Indiana case. Determined
resistance in the courts may be anticipated for any real tax
or regulation, with consequent delay and possible failure,
while increasing proportions of the retail business continue
to flow into the hands of the chains and the super-chains.
The frequency with which courts have declared legisla

tive enactments unconstitutional, especially in recent years,
when legislatures have been endeavoring to meet new eco
nomic conditions threatening to American ideals of equal
opportunity and individual freedom to control one's own
fortunes, naturally has resulted in legislative timidity in de
parting from beaten paths. And the resultant long delays



Opinions of the Attorney General 317

met in securing remedial and preventive legislation, the
threats meanwhile often becoming actualities, suggests a
different method of securing earlier results. This is to en
act alternative laws, or alternative provisions in the same
law, the alternative to become effective immediately upon
the first being declared invalid. Such a method would seem
to be within the decisions of the courts on the validity of
option and referendum laws, as laws to take effect upon a
contingency, but would require careful drafting.

To have reviewed the numerous statistics and authorities

upon which this opinion is based, would have extended it to
undue lengths. If any member of the legislature desires to
give any question or phase herein discussed more detailed
attention, the material in the file and such assistance as
can be rendered will be available.

FMW

Insurance — Workmen's Compensation — Plan giving
stated percentage of credit or return of premium based upon
experience of current policy year may legally be approved as
part of compensation insurance merit rating system, as also
may plan of like credits and debits or returns and additional
charges, if plan is such as not to be in fact discriminatory
between risks nor to impair financial structure of insurer.

May 22,1931.

Compensation Insurance Board.

There has been submitted to the attorney general for opin
ion upon its legality a proposed endorsement by a stock in
surance company writing workmen's compensation insur
ance, as follows:

"In consideration of the understanding that the employer
shall comply with all reasonable demands of the company as
respects the adoption of ways and means to prevent accid
ents, it is HEREBY understood AND AGREED that the pre
mium chargeable under this policy shall be the amount set
forth,therein or as modified by endorsement attached thereto
minus two-fifths (2/5) of that amount in which seventy-five
per cent (75%) of the earned premium may be in excess of
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the total amoimt of losses (including all medical, sui'gical
and hospital expenses) paid and incurred by the company
during the policy period as established six months following
the termination of the policy.
"It is further understood and agreed that nothing herein

shall be construed to waive conditions 'A' and *C' of the
policy."

This clause amounts to the using of current experience in
the determination of the premium, whereas heretofore only
past experience has been so used.
I am of the opinion that under sec. 205.07, Stats., author

izing your board to "approve a system of schedule or merit
rating" you are not confined to those factors which were in
use at the time the law was enacted. Such an interpretation

would tie the hands of the board and prevent any develop
ment of merit rating. This cannot have been the intention of
the legislature. The purpose of placing this entire matter in
the hands of an administrative board must have been to

make possible the development of the plan in the light of
new information and changing conditions.

I am of the opinion, therefore, that the compensation in

surance board may approve the use of the experience under
current policies as a part of the merit rating system.

As I understand the merit rating system it is composed
of debits as well as credits. This submitted endorsement

consists of a credit only and makes no provision for a bal
ancing charge where the risk during the current policy year
results in a loss, rather than a saving. Whether this feature
will so disturb the premium level as to make the plan in
fact discriminatory as between risks or so as to impair the
finances of the company is for the determination of your
board.

It would seem that if this is an insurmountable objection
to the endorsement as written it could be overcome by add
ing provision for additional premium in case of an excess
loss ratio on the risk. Here again the practicability of such a
plan is entirely a matter for the determination of the com
pensation insurance board.

It is claimed for the plan that it will result in a reduction
of loss by furnishing each insured a direct and immediate
incentive to keep his losses down. Of course, any plan which



Opinions op the Attorney General 319

will reduce the tragedy and economic loss of industrial in
juries is entitled to the fullest consideration and must be
considered as having been within the intent of the legisla
ture in authorizing a merit rating system if it does not con
flict with other elements essential to sound insurance.

FMW

Indians — State courts have jurisdiction to try Indians on
Lac du Flambeau reservation if they have received their al
lotments under Dawes act.

May 22, 1931.

Edmund H. Drager,

District Attorney,

Eagle River, Wisconsin.

You ask whether the state courts have jurisdiction to try
Indians on the Lac du Flambeau Indian reservation. The

answer to this question depends upon whether the Indians
upon the reservation have received their allotment under the

Dawes act. I refer you to an official opinion by this depart
ment, IV Op. Atty. Gen. 731.
This has always been a troublesome question and it has

come up in a case which was argued in the supreme court last
Friday, the case of State v. Frank Rufus. We expect a deci
sion in this case on June 12. While the case is not identical

with the facts presented by you as it refers to an Indian on
the Chippewa reservation, while your question refers to one
on the Lac du Flambeau reservation, the decision together
with what is said in IV Op. Atty. Gen. 731 will undoubtedly
solve for us the question submitted by you.

JEM
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Mothers' Pensions — Legal settlement of woman who,
while receiving mothers' pension, moves into Price county,
living in her own house, and continues to receive such aid
from Wood county, I'emains in Wood county.

May 22, 1931.

L. A. Koenig,

District Attorney,

Phillips, Wisconsin.

You submitted the following statement as a basis for an
opinion: A widow having an undisputed settlement in Wood
county applied for and was granted aid under the mothers'
pension law, in that county. At the time she told the county
judge there that she owned a house in Park Falls, this coun
ty, and asked him if it would be all right for her to live there,
in her own house, at Park Falls, while still receiving aid un
der the mothers' pension law, from Wood county, and was
informed by the judge that it would, as thereby Wood county
would save the additional pension necessary to cover rent of
a house in Wood county, where she had no house. Wood
county thereupon continued payment of the pension so
granted to her, in Park Falls, for one year, and then the
comity judge of Wood county wrote her that she would re
ceive no more pension from Wood county but that she should
apply to the judge of Price county for future aid under the
mothers' pension law. You also add that this woman last
February, before the year had expired, was back in Wood
county for two days, so that there was not an uninterrupted
absence for one whole year as required by subsec. (7), sec.
49.02, Stats. You inquire whether at the end of her one

year's actual domicile, interrupted once for two days, she be
comes a charge on Price county or whether she still remains
a charge on Wood county.

Sec. 49.02, subsec. (7) provides:

"Every settlement when once legally acquired shall con
tinue until it be lost or defeated by acquiring a new one in
this state or by voluntary and uninterrupted absence from
the tovm, village, or city in which such legal settlement
shall have been gained for one whole year or upward; and
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upon acquiring- a new settlement or upon the happening of
such voluntary and uninterrupted absence all former settle
ments shall be defeated and lost."

In an official opinion by this department, XIII Op. Atty. Gen.
212, it was held that where one has a legal settlement in
the municipality and receives aid therein as a pauper and
then moves to another municipality and receives aid as
pauper, his legal settlement continues in the first municipal-
it yso long as this status continues. The first municipality
remains liable for support.

In the case of Town of Scott v. Town of Clayton, 51 Wis.
185,191, our court said:

"We think the voluntary and uninterrupted absence spo
ken of in said section must be construed to main an absence,
especially if the party resides within this state, duringwhich
the party is not a pauper needing and receiving support, and
that it does not mean an absence during which the town in
which he has a legal settlement supports the absentee as a
pauper in some other town in this state."

In this connection we must bear in mind the provisions in
the mothers' pension law, sec. 48.33 (5) :

"Such child must have a legal settlement in the county in
which application is made for aid; but such child may, with
the approval of the court, reside and be cared for outside of
the county while receiving aid. For the purposes of this
section, the receipt of public aid during the next year pre
ceding by the family of any child shall not bar such child
from having a legal settlement in the county."

The answer to your question must therefore necessarily be
that this remains a charge on Wood county.
JEM
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Public Officers — Attorney general does not render opin
ions upon questions involved in pending litigation.

May 22, 1931

John A. Markham,

District Attorney,

Independence, Wisconsin.

You ask the attorney general whether the waters of
Blacksmith Slough, which waters you describe in detail and
through which slough Trempealeau River formerly emptied
into the Mississippi River, are waters in which interstate
fishing may be done, or whether they are inland waters of
the state of Wisconsin in which the defendant, who is a res
ident of Minnesota, has no right to fish under his Minnesota
license. You further state that an appeal to the circuit
court has been taken from the decision of the magistrate,
finding the defendant guilty and ordering the payment of a
fifty-dollar fine and costs.
Inasmuch as your statement indicates the matter is now

pending before a court of competent jurisdiction, charged
with the duty of judicially determining the question you ask,
the attorney general cannot, with propriety, pass upon it. It
has been a rule of the attorney general's department of long
standing not to render opinions concerning matters actually
in litigation. The reason, of course, is apparent in that such
opinions, if rendered, would be of no value in determining
the question at issue and might seriously embarrass the de
partment in cases where it became the duty of the attorney
general to appear in such litigation on behalf of the state or
its officers. This policy of the department, as expressed in
the opinions found in XVt Op. Atty. Gen. 270, XII Op. Atty.
Gen. 259,1 Op. Atty. Gen. 443 and I Op. Atty. Gen. 443, 455,
is adhered to, and I am obliged, therefore, to decline to ex
press an opinion on the question submitted.
FWK
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Cvitninal Law — John Doe Proceedings — Public Officers
— Coroner—Public Records—Coroner may not hold formal
investigation preliminary to inquest nor summon witnesses
to attend.

Coroner may exclude public from inquests, including at
torneys for witnesses, but power should be exercised with
caution.

Coroner's records are public records.
Defendent in criminal case may not be required to pay

costs of John Doe.

May 22, 1931.
Giles V. Megan,

District Attorney,

Oconto, Wisconsin,

You have submitted four questions to this department,
which I will answer seriatim:

"(1) Can the coroner make a preliminary investigation
to determine if facts warrant that an inquest be held? If so,
can the coroner at such investigation subpoena witnesses,
take their statement under oath and have them sign such
statement?"

I am of opinion that the answer to both the above ques
tions must be no.

Neither in sec. 59.34 of the statutes, prescribing the cor
oner's duties, nor in ch. 366, relating to inquests, nor else
where in the statutes, do I find authority for the coroner to
make a formal investigation preliminary to an inquest.
Therefore, if he does have that authority, it must be by vir
tue of having had the authority at common law.
The territorial statutes of Wisconsin prescribed the cor

oner's duties, and I do not find that he then had power to
make a formal preliminary investigation, the statute being
that he should "hold inquest." Lacking the power under
present statute, and not having had it at the time of the
adoption of the constitution, he does not now have it.
The coroner can and should, of course, make such prelim

inary investigation as will indicate whether an inquest
should be held, but it must be done informally and without
assistance of process.
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"(2) Can the coroner at such investigation or at an in
quest exclude attorneys for parties questioned and others if
he desires?"

In view of my answer to the first question, this question
applies only to inquests.
As to attorneys for parties questioned: The general rule is

laid down in 13 C. J. 1252, where it is said:

"The general rule is that neither the witnesses nor others
whose rights may be affected by the verdict or findings of
the inquest have a right to be represented by counsel at the
inquest, * * "Citing State v. Griffin, 98 S.C. 105, 82
S.E. 254; Aetna L. Ins. Co. v. Mihvard, 118 Ky. 716, 82 S.
W. 364, 68 L.R.A. 285.

As to the general public: The English rule was that a
coroner was a judicial officer, and that his court was a court

of record, and as such was open to the public subject to the
right of the court to exclude for lack of room, to exclude to
prevent disorder, etc., and to exclude when the ends of jus
tice necessitated secrecy. 13 C.J. 1245-1246; Garnett v. Fer-
rand, 6 B. & C. 611, 13 E. C. 227.

In the United States, under statutes, the coroner is a
judicial officer in some jurisdictions and not in others; and
accordingly he holds a court or not, depending on the statute.
In Devine v. Brunswick-Balke-Collender Co., 270 111. 504,

511, 110 N.E. 780, it was said:

*  =i= Their powers, then, are not judicial, but, at

most, are only gwasz-judicial in their nature, * *"

In People v. Jackson, 191 N.Y. 293, 84 N.E. 65, 15 L. R.
A. (N.S.) 1173, 1176 it is said:

"While the chief duty of a coroner is to hold an inquest
when a suspicious death has occurred within his county,
by recent legislation he has been given the power of a mag
istrate in a limited class of cases." (Italics ours.)

See also 13 C.J. 1245.

In State ex rel. Crosby v. Moorhead, (Nebraska) 159 N.
W. 412, the court points to the constitutional provision that
the powers of the government are divided into three dis
tinct departments, the legislative, executive, and judicial.
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The coroner's duties with respect to inquests under Ne
braska statutes are practically identical with his duties un
der Wisconsin statute, i. e., make investigation, call jury,
summon witnesses, issue warrant for suspected person. The
court says, p. 414:

*  * The power to investigate,'including the sum
moning and examining of witnesses, is not a peculiar func
tion of the judiciary, but is often properly exercised by both
the legislative and executive departments of government.
*  * A coroner's inquest conducted according to the
terms of the present statute is not a judicial proceeding
within the meaning of the Constitution."

Article VI of the Wisconsin constitution relates to the

"administrative" branch of our government, and it is in that
article that the coroner's office is provided for, and not in
article VII relating to "judiciary."

It is my opinion that the coroner is not a judicial officer
in Wisconsin, and that the holding of an inquest is not the
holding of a court so as to require it to be public.
An inquest is, therefore, the performance of a duty by an

administrative officer, and your question is in effect whether
or not an administrative officer may exclude the public when
he is performing a duty.

Sec. 18.01, Stats., provides that each county officer shall
safely preserve and keep his records and property, and that,
subject to orders or regulations, and during office hours, any
person may with proper care examine or copy any thereof.

Sec. 59.14 lists certain county officers (coroner not in
cluded) and provides that they shall keep their offices open
during the regular business hours, and that their records
shall be kept open for examination of any person.
Except as provided in those sections, I find no provision

of law requiring a county officer to permit the general pub
lic to attend upon and observe him in the performance of
his administrative duties, or to enter into all portions of his
office and listen to him in the performance of his duties, etc.

Moreover, if the inquest be held at any place other than a
strictly public place, certainly, I find nothing which changes
the character of the place into a public place merely by rea
son of the entry of an official therein in the performance of
his duty. For instance, if the inquest be at the abode of the
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deceased, certainly the entry of the coroner in his official ca
pacity does not convert the home into a public place so that
the general public would be entitled to enter. And I am
convinced that, even if the inquest be held in the coroner's
official quarters, the public may enter only under the pro
visions of the two statutes cited above, that is, when they
have business there to perform, not as mere auditors.

Again, an inquest partakes in some degree and in some
cases of a preliminary investigation into crime, similar in
some respects to a gi-and jury investigation, and secrecy
may be required to prevent notice to suspected persons and
their consequent escape, or to avoid giving rise to unfounded
suspicion of crime to the irreparable injury of suspected
persons.

I am of the opinion, therefore, that a coroner may exclude
the public from an inquest. However, I feel that the power
is one that the coroner should exercise with a great deal of
caution. The fundamental conception of a government of
the people, by the people, and for the people carries with it
the idea of perfect freedom and openness in all governmental
functions; and secrecy, star-chamber sessions, and the like,
are inherently abhorent to that conception. The legislature
has recognized this in innumerable statutes which provide
that hearings by administrative officers and bodies shall be
public hearings, as, for example, in sees. 196.26 and 189.10
(5).

"(3) Are statements taken by coroner on investigation
or at inquest or other records in coroner's files open to the
public and does he have to furnish copies of same to persons
questioned or their attorneys?"

At common law a public official had the power to refuse
inspection in his office on one of two grounds: 1. Where
the applicant had no interest in the document. 2. Where,
although the applicant has sufficient interest, it would be
against public policy to disclose privileged matter which
would embarrass the official in the exercise of his duties. XI
Op. Atty. Gen. 7, and cases cited.
The statutes of Wisconsin, however, which confer the

right of access to public records abolished by the common
law requirement of interest and make the right available to
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all persons. Mushack v, Schaefer, 115 Wis. 357; Hanson v.
Eichstaedt, 69 Wis. 538; Op. Atty. Gen. for 1910, 820."

Sec. 18.01 abrogates the rule of the common law and
reads:

" (1) Each and every officer of the state, or of any county,
town city, village, school district, or other municipality or
district, is the legal custodian of and shall safely keep and
preserve all property and things received from his predeces
sor or other persons and required by law to be filed, depos
ited, or kept in his office, or which are in the lawful posses
sion or control of himself or his deputies, or to the posses
sion or control of which he or they may be lawfully entitled,
as such officers.

"(2) Except as expressly provided otherwise, any person
may, with proper care, during office hours and subject to
such orders or regulations as the custodian thereof may pre
scribe, examine or copy any of the property or things men
tioned in subsection (1)."

The right of a party to demand a certified copy of papers
in the possession of the department or office exists under sec.
327.18 (3), which reads:

"Any such officer [any public officer] of this state who,
when tendered the legal fee therefor and requested to fur
nish such certified copy, shall unreasonably refuse to comply
with such request, shall forfeit not less than twenty nor
more than one hundred dollars, one-half to the person prose
cuting therefor."

This question must therefore be answered in the affirma
tive. Of course the coroner does not retain in his office the.
written evidence, for under sec. 366.11 he is required to re
turn the written evidence and all recognizances, examina
tions by him taken, to the court in which an indictment for

the offense of which the party may be guilty may be found
or an information filed. In an official opinion by this depart
ment, IV Op. Atty. Gen. 529, it was held that upon the cor
oner's inquest returns should be made to the circuit court

whether any person is charged with crime or not.

" (4) Can the costs of John Doe or proceedings had under
sec. 361.02, Wisconsin statutes, be charged to the defendant
if he is found guilty?"
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Sec. 353.25 provides:

"When a fine is imposed as the whole or any part of the
punishment * the court shall also sentence the de
fendant to pay the costs of the prosecution and the costs
incurred by the county at the request of the defendant *
*  *

"When a fine is imposed" the defendant shall pay the
costs of "prosecution." This language negatives the court's
right to compel payment of costs by the defendant in in
stances where a fine is not imposed.
Some of the definitions of "prosecution," 50 C. J. 795-796,

are broad enough to include a John Doe, but I believe the
word in sec. 353.25 was intended to mean the proceedings di
rectly against the defendant. Many difficulties would be en
countered in applying any other rule. For example, the John
Doe is akin to a grand jury. Should grand jury cost be in
cluded also? And where several prosecutions result from a
single John Doe or grand jury, how is the cost to be appor
tioned? I believe also that a long practical construction is
against John Doe costs being included as part of the costs
the defendant may be required to pay.

I am to the opinion, therefore, that the defendant may not
be required to pay the cost of a John Doe.
FMW

Taxation — Tax Collection — Under sec. 74.19, subsec.
(8), Stats., no delinquent taxes collected by county are to
be returned to municipality until total amount collected ex
ceeds unpaid county taxes due from said municipality even
though municipality returns delinquent greater amount than
its share of county taxes.

May 22, 1931.

Clarence E. Einehard,

District Attorney,
Chippewa Falls, Wisconsin.

You have asked for an interpretation of subsec. (3), sec.
74.19, Stats. You say:

"An opinion from your department. III Op. Atty. Gen.
862, lays down the rule that counties are not to pay towns,
cities or villages delinquent taxes in excess of the amount of
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the county taxes due from such towns, cities or villages un
til such excess has been actually collected. This in effect
leaves the delinquent taxes in such a case, in part delinquent
county taxes, and in part delinquent town taxes. Nothing is
said in said opinion, however, except by inference, as to
whether the town or county is to be first paid out of such
delinquent taxes, and the question now is in such a case to
which of these two groups of delinquent taxes does the
county first apply money collected on delinquent taxes?
"In view of the apparent intent of the statute to permit

towns to use delinquent taxes as cash in paying county
taxes, I have ruled on the above question that moneys paid
to the county on delinquent taxes should first be applied in
payment of the excess delinquent taxes due the town, which
would put such towns on a parity with towns whose delin
quent taxes are not in excess of the county tax, thereby per
mitting towns, cities or villages in all cases to secure credit

. as cash for their delinquent taxes to the amount of the
county tax due from them. Is this correct, or is the proper
interpretation of the law in such a case that the county must
be paid in full on the delinquent county taxes before any
thing is paid upon delinquent town taxes?"

Subsec. (3), sec. 74.19 reads as follows:

"All taxes so returned as delinquent shall belong to the
county and be collected, with the interest and charges there
on, for its use; and all actions and proceedings commenced
and pending for the collection of any personal property tax
shall be thereafter prosecuted and judgments therein be col
lected by the county treasurer for the use of the county;
but if such delinquent taxes, exclusive of the penalty provid
ed by section 74.23, exceed the sum then due the county for
unpaid county taxes such excess, when collected, with the
interest and charges thereon, shall be returned to the town,
city or village treasurer for the use of the town, city or vil
lage."

The provision is express that not only do all these de
linquent taxes belong to the county, but also only in case
collections exceed the unpaid county taxes shall any of the
delinquent taxes be turned over to the local treasurer. I am
of the opinion, therefore, that even in the event that the
delinquent taxes from any municipality exceed the amount
of the county tax due from that municipality, collections by
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the county are to be first applied to the payment of the
county tax due from said municipality. See Spooner v. Wash-
burn County, 124 Wis. 24, 30-32,
FMW

Public Lands — Easements — Public Officers — Board of
Normal Regents — Board of regents of normal schools has
no power to grant or convey easement in or across normal
school grounds for construction of electric power line.

May 23, 1931.

Edgar G. Doudna, Secretary,

Board of Regents of Normal Schools.

With your letter of May 18, 1931 you submit correspond
ence indicating that a power company desires to locate a
high power line across certain farm land belonging to the
state as a part of the grounds of a state teachers college,
this construction being necessary to remove the high power
line from the city. You inquire as to whether an easement
may be granted to the power company for this purpose, and,
if so, by whom the same should be executed.

Your question is substantially answered by an opinion
rendered by this department on April 15, 1929, XVIII Op.
Atty. Gen. 181, wherein it was held that an easement for
the construction of a sewer could not be granted on such
lands without express authority because of the restrictive
language contained in sec. 37.02, subsec. (1), Stats. The
reasoning of that opinion would apply with equal force to
such an easement as that which is now proposed.

The language of the section .above referred to, however,
does not forbid the granting of a license which does not
amount to selling, mortgaging or disposing of real estate in
any way, in other words, which does not convey any right in
the real estate. Such a license, I think, could be granted by
the board of regents with proper limitations.

SB
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Education — Teachers — School Districts — Graded

Schools — Words and Phrases — "Successful experience'"
requirement of teacher within meaning of sec. 40.37, sub-
sec. (3), Stats., is satisfied with less than full year of suc
cessful experience.

Practice teaching in high school training department is
not "successful experience" as that term is used.

May 22, 1981.

Louis W. Cattau,

District Attorney,

Shawano, Wisconsin.

You have been asked to advise the county superintendent
of schools whether a state graded school employing a per
son who has had successful experience as a teacher but who

has not taught a full year would be qualified to receive the
special state aid. You indicate that in every other respect
all requirements of subsec. (3), sec. 40.37, Stats., are met.

Sec. 40.37, statutes, reads in part as follows:

"The school board of any school district maintaining a
graded school but no free high school, union free high
schools excepted, may receive special state aid provided upon
full compliance with the following conditions.

*  *

"(3) All persons employed in both classes of graded
schools applying for state aid shall be efficient teachers, shall
file testimonials of successful experience and shall be qual
ified as follows: The principal of a state graded school of
the first class shall hold some form of a state license or state
certificate. In each school of this class one assistant may
hold a second grade certificate, and all other assistants shall
hold first grade certificates, state licenses or state certifi
cates. The principal of a state graded school of the second
class shall hold a first grade county certificate and shall have
not less than one year of successful experience as a teacher
in a public school, or some form of a state certificate. The
assistant shall hold a second grade certificate, or a certificate
of a higher grade. The word 'principal' is hereby defined as
meaning the teacher of the highest grade or grades and who
shall have immediate supervision of all the grades; the word
'assistant' is hereby defined as meaning each and every
teacher in the state graded school other than the principal."



332 Opinions of the attorney General

You will note that at the very beginning of subsec. (3) it
is provided that teachers in both classes of graded schools
shall file testimonials of successful experience. How much
successful experience is required, or what the minimum is.
the statute does not prescribe. The statute says, however,
that the principal of a state graded school of the second class
shall have not less than one year of successful experience as
a teacher in a public school, or some form of state certificate.
In view of the fact that experience is required for teachers
ir. the graded schools, and that the minimum amount of ex
perience for a principal is fixed at "not less than one year,"
but without a minimum being fixed for teachers generally, it
is reasonable to assume that the legislature, by fixing no
minimum, intended that for teachers other than the prin

cipal the successful experience might be less than one year.
In my opinion, therefore, the state graded school employ

ing a person who has had some successful experience, even
though not a full year of successful experience, provided

such state graded school qualifies in every other respect, is
entitled to special state aid. It is suggested that it would
be advisable for you or for the county superintendent of
schools to communicate with the state superintendent of pub
lic instruction, who has charge of the administration of the
state aid provisions of the statutes, in order that there may
be a complete understanding on this question at this time
by all concerned.

While it does not appear clearly that you raise a question
as to what constitutes "successful experience" when applied
as a qualification to one teaching in a state graded school, in
view of the fact that you refer to the "practical teaching
experience" that prospective teachers acquire in your "local
teachers' training school," I deem it appropriate to discuss
the words "successful experience" as they are used in sub-
sec. (3), sec. 40.37, Stats.

Upon consultation with the office of the state superintend
ent of public instruction, I find that the teachers' training
school to which you refer in your letter, probably refers to
the high school training department, for I am informed
Shawano county does not have what is known as a county
normal school. The training which prospective teachers re
ceive as a part of the course of study in such high school
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training department is under supervision. It is what is pro
fessionally known as "practice teaching." This is "teach
ing" no doubt, but it is regarded as "practice teaching" by
a prospective teacher, rather than as "successful experi
ence" in teaching by one who is licensed to teach. Such prac
tice teaching, therefore, is not to be regarded as so much
"successful experience" in teaching as the term "successful
experience" is used in subsec. (3), sec. 40.37, Stats.
FWK

Courts — Erroneous sentence entered by court of record
sentencing person to from two to four years' imprisonment
when maximum penalty authorized by statute is two years
can be corrected only by commutation of sentence by gov
ernor, after term in which sentence was imposed has passed.

May 26, 1931.

Board of Control.

In your recent letter you refer to the opinion of this de
partment dated April 22, 1930, XIX Op. Atty. Gen. 206,
with reference to one Bert Williams. You say there are cer
tain questions raised in said case which are not as yet solved
by the opinion rendered to you at that time and you give the
following facts: That this man was sentenced on November
27,1929 to serve a term of from two to four years; that the
maximum of the penalty provided by the statutes is only
two years and that it was impossible to return this man to
the court for correction of this sentence as suggested in our
opinion, as the term of court under which he had been sen
tenced had passed. You state that you are now confronted
with a question to determine as to when this man is under
the laws of Wisconsin eligible to parole consideration;
whether it can be assumed that, because of the fact that an
erroneous sentence was given him, in figuring the time when
this man will be eligible to parole consideration you may
correct the sentence imposed from a sentence of two to four
years to a sentence of one to two years, thereby making him
eligible to parole consideration at the expiration of one year.
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Answering your inquiry, we will say that this question
has received careful consideration but we find no authority
in the law which would authorize you to change the sentence
imposed by the court. Neither do we believe that, under the
facts stated, the court itself would have the power to cor
rect this sentence, as the term of court has passed at which
the sentence was imposed. The only way that we can sug
gest is to have the governor commute this sentence from two
to four to a sentence of one to two years.

JEM

Indigent, Insane, etc. — Poor Commissioner — County
Orders — Poor commissioner has right, in granting tempor
ary relief, to take over automobile of applicant as security
for repayment of money advanced to applicant to give him
such relief.

County board has power to stamp order issued for groc
eries, giving direction at what store to cash such order.

County board may refuse to pay said order if such con
dition is not complied with.

Poor commissioner may refuse to give additional aid to
persons who violate such terms until he is reasonably as
sured that terms will be lived up to.

May 26,1931.

Claude F. Cooper,

District Attorney,

Superior, Wisconsin.

In your recent communication you have submitted the fol
lowing :

"A. B., a resident of Superior and Douglas county, being a
family man having a wife and children, and being tempor
arily out of employment in the fall of 1930, applied to the
poor commissioner of Douglas county for aid. The investi
gation on the part of the poor commissioner disclosed that
the applicant had an old automibile valued at somewhere be
tween $50 and $75. The poor commissioner told the appli
cant to turn over the automobile to the poor commissioner
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as security for the repayment of the aid advanced. In ac
cordance with the demand of the poor commissioner, the ap
plicant did turn over his automobile, and received aid in
the amount of $70. The applicant has not paid back the $70,
and the poor commissioner is still holding his automobile.
The applicant made a complaint to the Trades & Labor As
sembly of Superior, and that organization has filed a written
complaint with the county board asking the removal of the
poor commissioner.
"The question that I wish to submit with reference to this

point is as follows:
"Has the poor commissioner the right to demand that an

applicant for aid from the poor commissioner turn over to
the poor commissioner any personal property in the nature
of luxuries which the applicant might have, as a condition
precedent to the granting of aid by the poor commissioner?"

Sec. 49.04, Stats., provides that the county shall see that
all poor persons in said county are properly relieved and
taken care of at the expense of the county and the board may
make regulations not inconsistent with law in relation to
the support and maintenance of such persons. Sec. 49.10
contains the following:

"If any person at the time of receiving any relief, sup
port or maintenance at public charge under this chapter or
as an inmate of any state or municipal institution, or at any
time thereafter, is the owner of property, the authorities
charged with the care of the poor of the municipality, or the
board in charge of the institution chargeable with such re
lief, support or maintenance, may sue for and collect the
value of the same against such person and against his
estate."

I believe this question should be answered in the affirm
ative.

It seems that this person needed temporary relief. The
poor commissioner might have insisted upon this man's
selling his automobile and refused to give him relief. "This
might have made it necessary for the person to sell the auto
mobile for much less than it was valued at. The applicant
is in a position where he can get his car back by paying back
to the county the $70 which he received. The poor commis
sioner gave him actual relief, which he could not have given
him in any other way, so long as he had within his posses
sion a luxury.
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You also submitted the following:

"Due to the business depression, there has been an exces
sive number of county orders issued by the poor commis
sioner's office for groceries and other necessities. During the
last month better than two-thirds of all such orders were
cashed in for groceries at one certain store in the city of
Superior. To correct this situation the Retail Grocers Asso
ciation have presented a resolution to the county board of
supervisors of this county which would require the poor
commissioner to stamp on the grocery order at the time it is
issued that the grocery order can only be exchanged for groc
eries at a store in the vicinity in which the recipient of the
order lives. The intimation is that the poor commissioner has
suggested to the recipient of county orders that they buy
their groceries at this one particular store."
'The questions I wish to submit with reference to this

point are as follows:
"Question No. 1. Can the county board by resolution com

pel the poor commissioner to stamp on orders issued for
groceries the direction that the order shall be exchanged
for groceries only at the store in the vicinity in which the
recipient of the order lives?
"Quesion No. 2. If the county board by resolution has

such right, can the county refuse to pay said order by pro
viding the applicant or recipient cash his order at a store in
any other vicinity?
"Question No. 3. Can the poor commissioner refuse to

give additional aid to persons who might violate the terms of
the order, and exchange same at another locality than that
in which he lives on that ground alone?"

Your first question must be answered in the affirmative. I
believe there is a regulation not inconsistent with law in re
lation to the support and maintenance of the poor which the
county board is authorized to make under sec. 49.04 (2).
Your second question must also be answered in the affirm

ative. The condition contained in the order not having been
complied with, the county need not pay said order.
The third question should also be answered in the affirm

ative. While the poor commissioner should not permanently
refuse to give aid to such persons simply because he has
made one mistake but in all probability will not make the
same mistake in future, nevertheless he may refuse until he
is reasonably certain that the terms of the order will" in
future be complied with.

JEM
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Detectives—Municipal Corporations—City may appoint
police officers without pay, who have power to arrest and
may be considered private detectives in contemplation of sec.
175.08, Stats.

May 26, 1931.
Theodore Dammann,

Secretary of State.

You have referred us to our opinion in XII Op. Atty. Gen.
366, relative to the power of arrest by private detectives
who are required to file in your department bonds of $10,000
each, under sec. 175.08, Stats. You state that your search
fails to find any authority conferred upon cities to grant
such powers of arrest. You ask whether there~is any such
authority given by direct statute, by construction, or under
the home rule amendment and if not whether your depart
ment has any duties to perform under sec. 175.08, Stats.

While I find no provision in the law directly authorizing
the city to grant the power of arrest to a private detective,
we do find that the city has the power to appoint policemen
and under sec. 62.09, subsec. (6), the city council has the
power to fix their salary. Having the power to fix the salary,
they may appoint policemen or watchmen with no salary and
leave private parties who employ such policemen to compen
sate them for their services. See sec. 62.09, subsec. (13). T
believe your department has duties to perform under sec.
175.08, Stats., such as are therein required.
JEM
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Indigent, Insane, etc. — Deportation — Alien who came
to Wisconsin from Canada with his family two years ago
may be subject to deportation upon proof that he is pauper;
this matter must be referred to director of naturalization,
Federal Building, Chicago, Illinois.

May 26, 1931.

Edmund H. Drager,

District Attorney,

Eagle River, Wisconsin.

You state that you have a peculiar situation in your
county. One, A, with his family composed of his wife and
seven children, came from Canada about two years ago. It
seems that they have obtained a legal entry into the United
States, but ever since they came to Vilas county and the
town of Phelps they have been paupers and off and on have
been obtaining aid from the county. You say that they are
a county charge because they have not established a legal
settlement in the town and that upwards of $1,000 has been
spent by the county in helping these people in the nature of
food, clothing, medical bills, etc. Clearly, they have not ob
tained a legal settlement during the two year period that
they have received aid.
You inquire as to what procedure can be followed to re

lieve the county of this proposition, and if there is some
possible way in which these people can be returned to Can
ada.

According to the accepted maxims of international law,
every sovereign nation has the power, as inherent in sover
eignty and essential to self-preservation, to forbid the en
trance of foreigners within its dominions, or to admit them
only in such cases and upon such conditions as it may see
fit to prescribe. Likewise every sovereign nation has an in
herent power and authority to expel foreigners from its
dominions. Hence, an alien's right to remain in the territory
of a foreign government may be terminated at the will of
such government and without notice to such alien of an in
tention to do so. 2 C.J. 1075. Chinese Exclusion Case, Chae
Chang Ping v. United States, (1889) 130 U.S. 581, 609, 32
L. ed. 1068, 9 Sup. Ct. 623.
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Under existing laws we find that paupers or persons likely
to become a public charge are classified as aliens that should
be excluded from admission to the United States, act of
February 5,1917, ch. 29, sec. 19, 39 Stats. 889, Title 8, U.S.
C.A. sec. 155, p. 194. Under the laws of the United States
"any alien who within five years after entry becomes a
public charge from causes not affirmatively shown to have
arisen subsequent to landing" shall upon the warrant of
the secretary of labor be taken into custody and deported.

In Ex parte Mitchell, (D.C. N.Y. 1919) 256 Fed. 229, it
was held under an earlier act that to warrant the deporta
tion of an alien under that act as a person likely to become a
public charge, such facts or conditions must be shown that
make it likely that such person is required to be supported
at public expense for want of means to support himself in
the state.

Inasmuch as this alien and his family have only been in
Wisconsin for about two years and are now required to be
supported at public expense, it follows that they may, under
the act of February 5, 1917, ch. 29, sec. 19 (39 Stats. 889),
be deported. See also: Lam Fung Yen v. Frick, (Mich. 1916)
233 Fed. 393, 147 .C.C.A. 329, Ann. Cas. 1917C 232, cer-
tiorari denied (1916) 242 U.S. 642, 61 L. ed. 542, 37 Sup.
Ct. 113.

I would recommend that you take the matter up with the
director of naturalization. Federal Building, Chicago, Illi
nois, which is the department that takes the initial steps in
such matters.

HHN
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Automobiles — Law of Boad — Sec. 85.50, Stats., requir
ing weights of motor trucks to appear on sides thereof, ap
plies to touring automobiles which have been remodeled for
use in commercial way to accommodate hauling of not more
than 12 cans of milk.

Sec. 85.50 applies to Chevrolet truck with total weight of
2,200 pounds and carrying capacity of not more than 1,000
pounds.

May 26, 1933.

Randal J. Elmer,

District Attormey,

Monroe, Wisconsin.

In your letter of May 18 you ask the following questions
and request the opinion of this department thereon.

1. Does sec. 85.50, Wis. Stats., applying to touring auto
mobiles of standard make which have been remodeled so as

to accomodate the hauling of not more than 12 milk cans,
each can holding less than 100 pounds of milk when full?

2. Does sec. 85.50, Wis. Stats., apply to a Chevrolet truck,
the total weight of which is 2200 pounds, with a carrying
capacity of not more than 1000 pounds load?

Sec. 85.50, Wis. Stats., provides:

"No motor truck, truck tractor, tractor or bus, or trailer
or semitrailer used in connection therewith, shall be oper
ated upon any highway unless it shall have attached to or
lettered upon each side thereof a sign giving its net weight,
the tare weight and the gross weight of vehicle and load.
The weights indicated on any such vehicles sha.ll correspond
with the weights for which said vehicle is registered under
paragraph (c) of subsection (4) of section 85.01."

Sec. 85.10, Wis. Stats., provides in part:

"The following words and phrases, when used in sections
85.10 to 85.86 and 85.91 shall, for the purpose of said sec
tions, have the meaning respectively ascribed to them except
in those instances where the context clearly indicates a dif
ferent meaning:

l«:i: :i: !i!

"(5) Every motor vehicle used for commercial purposes
carrying its load as a single unit with a nondetachable pro-
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pelling power except those vehicles operating on rails or
those motor vehicles used for transporting persons ex
clusively."

Your first question must be answered in the affirmative.
It is clear that under the definition given to motor trucks in
sec. 85.10, (5), Wis. Stats., a touring car which has been
remodeled to haul dairy products, namely, 1200 pounds of
milk, is a motor truck within the meaning of sec. 85.50, re
quiring the weights to appear on the sides of motor trucks.

In IX Op. Atty. Gen. 246 (1920), this department ruled
that a touring car which has been remodeled and used as a

commercial truck must pay the license fee required for motor
trucks. In X Op. Atty. Gen. 588 (1921), this department
held that one of the tests to determine whether a touring
car 'trith a box temporarily affixed for the carriage of goods
is to be registered as a motor delivery wagon rather than an
automobile, is whether the attachment is made to serve a
commercial purpose or merely the owner's convenience. If
the purpose of the conversion of the touring car into a motor
delivery wagon is for the purpose of delivering farm pro
duce, milk or cans of milk, it must be classified as a motor
delivery wagon because serving a commercial purpose.

It is clear, therefore, that under the definitions contained

in sec. 85.10, (5), Stats., and under the rulings of this de
partment a touring automobile which has been remodeled
for commercial purposes is a motor truck within the mean

ing of sec. 85.50, Stats., requiring the weights thereof to ap
pear on the sides of such vehicle.

Your second question must, likewise, be answered in the
affirmative. Sec. 85.50 does not exempt motor trucks which
weigh 2,200 pounds and where the carrying capacity is also
small, namely, 1,000 pounds. This section covers all motor

trucks and requires that the weights indicated on such ve
hicles shall correspond with the weights for which such
vehicle is registered under sec. 85.01, (4), (c). Sec. 85.01,
(4), (c), provides:

"(c) For the registration of each motor truck or motor
delivery wagon having a gross weight of one and one-half
tons or less, a fee of ten dollars; * *
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This clearly indicates the intent of the legislature that
the weights of small motor trucks be lettered upon the sides
of the truck as well as the weights of large motor trucks.
HHN

Taxation — Apportionment — Where person owns south
one-half of northeast one-fourth of section of land same may
be assessed to him and taxed as whole; tax receipt releasing
any specified part of said land from taxes cannot be issued,
as existing statutes provide no method for determining how
much of aggregate tax is due from any specified part of
such land which has been assessed and taxed as whole.

May 26,1931.

James L. McGinnis,

District Attorney,

Amery, Wisconsin.

From your letter of May 15, the following appears:
One A. is the owner of the of the NEi/£ of section 4-

34-17, in Polk county. This land was assessed and taxed
against A as a whole, namely, by the single description SI/2
of NEi/j,. The taxes thereon were returned delinquent. A
certain bank has a mortgage covering part of this land,
namely, the WV2 of the SW^^ of the NEi/^.. The bank de
sires to pay the taxes only on said WV2 of SW^^ of NEJ4.,
on which it has the mortgage, and to receive from the coun
ty treasurer a tax receipt covering said WV2 of SW14, of
NE14. You advised that under the facts existing, this could
not be done, and you ask the opinion of this office.
We agree with your conclusion and for the following

reasons:

Subsec. (1), sec. 70.23, Stats., provides to the effect that
the assessor shall enter upon the assessment roll opposite to
the name of the person to whom assessed, in regular order as
to lots and blocks, sections and parts of sections, a correct
and pertinent description of each parcel of real property in
the assessment district not exempt from taxation. This sub
section does not require that a parcel of land such as a sec-
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tion or quarter section, all belonging to the same person, be
assessed by the smallest governmental subdivision, which is
forty acres. The land owned by A, being one contiguous par
cel in the same section, without subdivisions, it was properly
assessed and taxed against A as a whole by the single de
scription Sti of NEi/4- Land & River Imp, Co. v. Bardon,
(1891) 45 Fed. 706, 708-709. See also the descriptions
printed in the form of assessment roll appearing in R. S
1858, p. 204.

In Bohan v. Ozaukee County, (1894) 88 Wis. 498, 500,
the supreme court said, referring to what are now sec. 70.28
and subsec. (1), sec. 70.23, Stats.:

"Where parcels of land are contiguous and owned by the
same person, they may be assessed together as one tract. R.
S. sec. 1048. When such parcels or tracts of land are deemed
by the assessor so improved or occupied with buildings as to
be practically incapable of separate valuation, they may be
assessed as one parcel. R. S. sec. 1045. There seems to be no
reason why parcels of lands so properly assessed together
as one tract, and treated as one tract for all purposes of tax
ation, should not be still treated as one tract when advertised
for redemption from taxes. They could not be legally adver
tised separately or redeemed separately, for it could not be
knoivn how much of the aggregate tax is due from each of
the parcels tvhen separated. * *

So, too, in the instant case, it cannot be known how much
of the aggregate tax is due from any specified part of the
whole parcel belonging to A.

It is true that sec. 74.32, Stats, (see, also, sec. 74.06 Stats,
relating to payment to local treasurers) provides:

"Any person may discharge the taxes on any parcel of
land returned to the county treasurer as delinquent or on
any part thereof or undivided share therein, by paying the
same, with interest at twelve per centum from the first day
of January previous and all lawful charges thereon, to such
county treasurer at any time before the same shall be sold
as hereinafter provided; * * * provided, that when an
application is made to the county treasurer for the payment
of the taxes upon any part or portion of any lot or parcel of
land assessed as a whole, but which is owned in severalty,
such treasurer, before making a receipt for the taxes upon
such part or portion thereof, may ascertain by affidavits or



344 Opinions of the Attorney General

by actual view the true proportion of taxes chargeable to
the part on which the tax is sought to be paid, and the
amount so found shall be deemed to be the amount of taxes
chargeable thereto."

It seems fairly plain, however, that the cases provided for
under sec. 74.32, Stats., do not include or provide for pay
ment with respect to taxes on a part of a parcel of land
where the entire parcel has been properly assessed and taxed
against the owner as a whole. For such a case the statute
does not provide any method for determining how much of
the aggregate tax is due from any part of the whole.
FCS

Municipal Corporations — Cities — Public Health —
Dairy and Milk Inspector — Cities of Marshfield, Stevens
Point and Wisconsin Rapids may employ same person as
dairy and milk inspector.

May 27, 1931.

Dr. H. M. Guilford, Director,

Bureau of Communicable Diseases,

Board of Health.

You state you have received a communication from the
city clerk at Marshfield in which he states that the local
board of health has held a joint meeting with the city man
ager of Stevens Point and the health officer of Wisconsin
Rapids, and they are all in favor of employing a trl-city milk
and dairy inspector who would devote his entire time to help
ing these three cities secure clean and pure milk.
You ask for an opinion as to whether it would be possible

for the three above mentioned cities to employ said inspec
tor jointly and be within the law.
In sec. 62.09, subsec. (2), par. (a). Stats., it is provided:

"No person shall be eligible to a city office who is not at
the time of his election or appointment a citizen of the Unit
ed States and of this state, and, except as to engineer in all
cities and city attorney in cities of the fourth class, an elec
tor of the city, and in case of a ward office, of the ward, and
actually residing therein."
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This provision of the statute makes it impossible for
municipalities to have joint officers except where such pro
vision is expressly made by statute.

In sec. 141.04 it is provided:

"Towns, villages and cities, occupying contiguous terri
tory, may employ a full-time health officer or commissioner
jointly. His salary, including necessary traveling expenses,
shall be paid jointly as agreed upon or in proportion to popu
lation. He shall engage in no conflicting occupation."

These cities are not occupying contiguous territory, so
they do not come within the purview of this last quoted
statute. If it is intended to create another public official of
the city to be known as city milk and dairy inspector, then
the above mentioned cities have not the power to appoint
jointly such a person.

I see no objection, however, in making this position an em
ployment instead of an office. There is no objection to these
three cities hiring the same person to act as milk and dairy
inspector in all three cities under conditions and terms that
may be agreed upon. Each city could make a separate con
tract with such inspector containing the terms and condi
tions under which he is employed. It is not necessary for an
employee to be an elector or resident of the city. See Sieb v.
Racine, 176 Wis. 617.

You are therefore advised that the cities of Marshfield,
Stevens Point and Wisconsin Rapids may employ under con
tract agreement the same person as city milk and dairy in
spector so long as such a position created is an employment
instead of a public office.

JEM
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Bridges and Highways — Eminent Domain — Courts —
Affidavit of Prejudice — Sec. 253.07, Stats., authorizes af
fidavit of prejudice against county judge in performance of
jurisdiction given by sees. 83.07 and 83.08 to appraise prop
erty taken for highway purposes.

May 27, 1931.

James L. McGinnis,

District Attorney,

Amery, Wisconsin.

You state that it is necessary to file an affidavit of preju
dice against a county judge, in a proceeding under sec. 83.07
and 83.08 for appraisal of property sought to be taken for
highway purposes. You say that opposing counsel contends
that sec. 253.07, relating to affidavit of prejudice, refers only
to probate matters and that, as the county judge sits in a
special capacity when proceeding under sees. 83.07 and
83.08, no affidavit of prejudice can be filed.

I am of opinion that an affidavit of prejudice can be filed
against a county judge in a proceeding under sec. 83.07 or
83.08.

There is no question whatever but that the legislature
may confer jurisdiction upon county judges in matters other
than probate matters. See sec. 14, art. VII, Wis. Const. And
see In re Gill, 20 Wis. 686, interpreting that provision. In
that case, the court says, p. 722, that it may well be so that
the "jurisdiction, powers and duties" may be limited to pro
bate matters, "and if it is, then I answer that the powers *
*  * may well be conferred on a county judge in his capac
ity of a judge of an inferior court In that capacity, it seems
clear that nothing in the constitution prohibits the legisla
ture from vesting such poivers in the county judge." (Italics

ours.) The "powers" involved were those of a circuit judge
at chambers.

The decision seems to make it very definite that a county
judge, not as a probate judge but as a judge of an inferior
court, may be vested with any jurisdiction short of that of
the circuit court.

Ch. 253 does not relate to "probate matters" but relates to
"county courts." Sec. 253.03, after conferring upon the coun-
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ty court ordinary probate jurisdiction, adds marriage licen
ses and "such other jurisdiction and powers as are or may
be conferred by law." The provisions of sec. 253.07 are suf
ficiently broad, in my opinion, to cover any matter within
the jurisdiction of the court or judge. In fact, I do not see
how words more clearly expressing the legislative intent
could be found. "When the judge shall be interested in any
question to be decided," is certainly an all-embracing ex
pression.

It might be argued that the functions of the judge under
sec. 83.07 or 83.08 are nonjudicial, and that, therefore, the

affidavit of prejudice provided by sec. 253.07 cannot be filed.
But such a contention does not appear to have been made,
nor do I think it would be a valid objection.
I am of the opinion, therefore, that a county judge acting

under sec. 83.07 or 83.08 is performing a judicial function
imposed on him as a county judge (a judge of an inferior
court) and that sec. 253.07 relates to all matters coming be
fore him in that capacity.
FMW
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Taxation — Tax Sales — Money refunded for void tax
certificate can be paid only upon surrender of certificate
for cancellation.

County can be compelled to pay for void certificate not
surrendered even though county treasurer has already paid
over money on account of such certificate.

County treasurer and bondsmen are liable for money paid
on void tax certificates which are not surrendered for can

cellation.

Person receiving money under such circumstances is not
guilty of embezzlement, but facts are not sufficient to de
termine what, if any, crime he committed.

May 27, 1931.
John A. Markham,

District Attorney,

Independence, Wisconsin.

You state that tax certificates were sold and were later

found to be void, and that the county took steps to refund
the money for them; that the money was turned over to the
manager of a corporation which was the original purchaser
without the certificates being returned to the county; that it
now appears that the manager had pledged the certificates
to a bank as collateral, and that the bank now threatens to
compel the county to make good the certificates it holds.

You ask: 1. Whether the county is liable to pay and re
deem the certificates now in the possession of the bank. 2.
Whether the county treasurer is liable for having issued the
county order and paid out the money without requiring de
livery to him of the tax certificates. 3. Whether the man
ager of the corporation which was the original purchaser-
can be prosecuted for embezzlement.

Sec. 75.22, Stats., provides for the repayment of money
paid for certificates found to be invalid, such money to be re
funded "upon the delivery of the certificate * * * to be
canceled."

"Under sec. 27, eh. 22, Laws of 1859, * * * a party
claiming from the county repayment of moneys paid for
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void tax certificates and deeds is required to present the
instruments to be delivered and cancelled on payment to him
of the money * * Warner v. Board of Supervisors,
19 Wis. 611, syllabus 3.

And on page 614 of that case, the court says:

payment of the money and the redelivery
of the deeds * * * should be simultaneous acts."

That the delivery and ca,ncellation of the certificate is
essential is further evidenced by the provisions of sec. 75.06,
requiring a bond before the owner of a lost certificate may
receive the redemption money.
In Norton v. Supervisors, 13 Wis. 612, 615, the court says:

"We think the money received by the county
on void tax sales, must be held to have been received for the
use of the holder of the certificate, whether he be the original
purchaser or an assignee, * *

It appears, therefore, that the delivery of the certificate
for cancellation was essential to entitle the owner or holder

to receive the redemption money.

I am of the opinion that the payment of the money to X—,
manager of the corporation which purchased the certificates,
without return of the certificates, was not a payment of the
certificates. It had no more effect as to the certificates than

the payment of a like amount by the treasurer to one who
was an absolute stranger to the entire transaction.

While the general rule is that "no assignment of a chose
in action can have any effect upon the debtor or fund holder
*  * until brought to his notice," Skobis v. Ferge, 102
Wis. 122, 130,1 am of the opinion that the very purpose of
requiring tax certificates to be presented for cancellation is
to enable the assignee of a tax certificate to freely take the
certificate with full assurance that the same has not been re

tired. Any other view would conflict with a sound public
policy as clearly expressed in the statutes and recognized
by the courts.

Payment without the delivery and cancellation of the
certificates was not a payment of the certificates, and I am
of opinion that the holder can compel the county to redeem.

I am of opinion that the county treasurer is personally
liable, as are his bondsmen, for his payment of the money
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without the return of the certificates. He was not authorized

to make the payment in any other manner than upon deliv
ery of the certificates, and his payment was an improper
diversion of public money.
In Chippewa Bridge Co. v. Durand, 122 Wis. 85, 105, it

is said:

"* * * If such officers, knowingly or wilfully use such
money contrary to law, but otherwise to accomplish a leg
itimate municipal purpose in a legal sense, they are guilty of
acting in bad faith, and of an actionable misappropriation
of such money regardless of their good intentions. It will
not do to allow such officers to escape responsibility in such
cases because, though they broke the law, they acted in good
faith."

In Forest County v. United Surety Co., 149 Wis. 323, it
is said, p. 329:

"Since the condition of the bond is that the principal 'shall
faithfully discharge the duties of the office,' a breach thereof
occurred when such duties were not faithfully discharged.
The breach of official duty and the breach of the bond went
hand in hand. * * *"

See also 46 C.J. 1068; Washburn v. Lee, 128 Wis. 312;
Milwaukee v. Sinner, 158 Wis. 529.

As to the question of prosecution of X— for embezzle
ment, I am satisfied that, at least as to his transaction with
the county, he is not guilty of that crime.

An element of embezzlement is that the property must
have legally come into the hands of the party charged with
that offense. In this case the money was illegally paid over
to him, inasmuch as the treasurer could only lawfully pay it
upon surrender and cancellation of the certificate. This
feature alone prevents the thing from being embezzlement,
and there may be other features, such as lack of fiduciary
relations between X— and the owner of the money.

I do not have sufficient knowledge of all the facts to say
whether or not X— might be guilty of embezzlement as be
tween himself and his corporation.

Whether his acceptance of the money constituted some
other crime, or was a crime at all, you can doubtless deter
mine yourself, since you are in touch with more details as
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to what use was made of the money, etc. However, if you
desire official advice as to this, you will no doubt request it,
giving us full details as to the facts regarding the use of
the money, whether the certificates were put up as collateral
for X—'s debt to the bank or the corporation's, etc.
FMW

Trade Regulation — Trade-Marks — More than one mark
of ownership may be contained in written statement or de
scription filed by owner with secretary of state in accord
ance with sec. 132.04, Stats.

May 28, 1931.
Theodore Dammann,

Secretary of State.

You state that a dairy products corporation is filing with
the secretary of state a written statement or description,
verified by affidavit of such corporation, of the marks of
ownership on bottles and cans owned by such corporation, in
accordance with sec. 132.04, Stats. You ask the attorney
general to advise you whether several marks of ownership
may be included in one and the same statement or descrip
tion.

You state as your opinion that you believe several marks
of ownership may be included in the same statement, with
which conclusion I fully agree. Such statement is not spe
cifically restricted to a single mark of ownership; but on the
contrary, the language of the section, without any question
on my part, indicates that it was anticipated that such state
ment would include all the marks of ownership, or at least
more than one mark of ownership, and there is no good
reason apparent why a separate statement should be filed
with each individual mark of ownership.
FWK
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Public Lands — Taxation — Taxes for 1928 are lien on

land deeded to state August 24, 1928. Under land contract
to state June 30, giving right of possession, land would have
been exempt but, contract deferring possession until 1929,
land was not exempt on first Monday of August and vendor
in possession is obligated to pay taxes.

County may collect taxes from state, however, under sec.
74.57, subsec. (1), Stats., by filing claim with land commis
sioners, and state will have cause of action against grantor
for breach of warranty against incumbrances.

June 1, 1931.

Board of Control.

You state that a purchase by the state board of control of
a site for the industrial school for girls in the town of Fitch-
burg, Dane county, Wisconsin, was consummated August
24, 1928, and that there appears to be a question as to who
is responsible for the 1928 taxes, if anyone. You ask whether
these taxes are payable by the former owner, by the state
board of control or whether they should be canceled.

Sec. 70.06, Stats., was amended in 1929 to provide that
real, as well as personal property, "shall be assessed as of
the first day of May." Prior to the enactment of this change
and at the time of the transfer of the property in question
the law applicable is to be found in Petition of Wausau In
vestment Co., 163 Wis. 283, at pages 289-290, as follows:

"  * * * The statute fixes no date upon which real
property is to be assessed, and in view of the very extensive
powers of the board of review over the roll and the fact that
it is in no sense a completed document until the board fin
ishes its labors, we conclude that if real estate passes from
the taxable class to the exempt class or vice versa, at any
time prior to the first Monday in August, when the roll is
completed, verified by the assessor, and filed with the town
clerk, it would be the duty of the board to change the roll
by striking out or adding such real estate, as the case may
be. No changes in the roll are authorized to be made there
after except such as are necessary to correct mere errors or
mistakes. The inclusion therein of property then subject to
taxation cannot be called an error or mistake. When the
annual taxes are thereafter levied they are necessarily lev-
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ied on the property rightly included in the roll on the first
Monday in August and hence the levy must be considered
as relating back to that date.
"Lands which had been deeded to the state prior to the

first Monday in August in any year were unquestionably
owned exclusively by the state and exempt from taxation
for that year, and this [s so even if such lands were in-
cumbered by a mortgage or purchase-money lien. On the
other hand, lands which were not deeded to the state at that
date, but were simply included in one of the void contracts
of sale, were not exclusively owned by the state and can
not be held to be exempt from taxation for that year. It
follows that when the state thereafter obtained title in fee
to such lands the tax liens thereon were not extinguished."

Assuming that title passed to the state on August 24,
1928, the land was at that time subject to the tax. Whether
it should be paid by the former owner or by the state de
pends upon the contract.

I have examined the deed, and it contains warranty that
the premises "are free and clear from all incumbrances
whatever." This is sufficiently broad to warrant against
the lien for the 1928 taxes. Mitchell v. Pillsbury, 5 Wls 407,
Sec. 74.62, Stats., provides that "when there is no express
agreement as to which shall pay the taxes assessed for the
year in which the conveyance is made, if such land is con
veyed on or before the first day of December, then the
grantee shall pay the same," and this statutory rule prob
ably prevails over a mere general warranty. But it is a
general law, not applied expressly or by necessary implica
tion to the state, and therefore under a well-established rule

it cannot be invoked against the state. Milwaukee v. Mc
Gregor, 140 Wis. 35, 37; State v. Milwaukee, 145, Wis. 131,
135. This rule was held to apply to an identical situation in
an opinion given, when Walter G. Owen was attorney gen
eral, to the board of normal regents, November 19, 1913, II
Op. Atty. Gen. 386. That opinion concluded:

"* * * So it seems that, in case the state purchases
land on which there is at the time of the conveyance a lien
for taxes, there is nothing in these statutes to prevent a re
covery by the state against its grantor for breach of his
covenant against incumbrances."
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The deed contains also the statement that "it is given pur
suant to land contract executed between the parties on the
thirtieth day of June, 1928, and subject to the conditions
thereof." I have examined this land contract, and find that
it recites a nominal consideration then paid upon a $50,500
purchase, and provides:

"Provided further, that the vendors shall have the use of
said property during the crop season of 1928, and until such
time in 1929 as necessary to dispose of and remove said
crop, and to remove all personal property of vendors and of
any lessee under said vendors, but not longer than March 1,
1929, and such possession of vendors is subject to the right
of the purchaser to go upon said property and to send en
gineers and workmen upon said property to make plans for
its ultimate use, to clear land, to prepare land, for the 1929
crop season, and to do anything deemed by the purchaser to
be necessary. It is agreed that such operations of the pur
chaser shall not interfere with the farm operations of the
vendors and any lessee under them."

I understand that the purchase price was not paid until
the deed was delivered in August, 1928, and that the board
of control did not go into possession until the spring of 1929.
In Williamson v. Necves, 94 Wis. 656, 665, the court said:

"After the execution of the contract, the vendee must be
regarded as the real owner of the property, though not the
holder of the legal title,—^the vendor holding the legal title
in trust for the vendee, subject to the payment of the pur
chase money; and, as between the parties, the latter is re
garded as a mortgagor, and the vendor as the mortgagee, of
the premises for the amount due for the purchase money.
=*= * The law appears to be well settled that, where a
vendor surrenders possession of the premises sold, and the
vendee obtains possession and the use, and the vendor cov
enants to execute a conveyance or warranty deed, free and
clear of all incumbrances, when the purchase money is paid
or secured, the vendee is liable for the taxes assessed upon
such premises after his taking possession under the con
tract, and he cannot require a covenant in the deed to him
against a lien for such taxes. * *"

In City of Mihvaukee v. Mikvaukee County, 95 Wis. 424,
427, the court said:
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*  * As pointed out in Perrigo v. Milwaukee, 92
Wis. 286, the legal title was in the vendors, and the city
simply had an option to purchase with the right to posses
sion until default. It was not bound to pay the purchase
money. Under these circumstances, we are unable to see
how the land could be considered either as owned exclusively
by the city or leased' by the city. The principle that the
vendee in possession of land under a contract of purchase
which binds him to pay the purchase money is the equitable
owner, and, in the absence of express agreement, must pay
the taxes {Williamson v. Neeves, 94 Wis. 656), has no ap
plication for the reason that the city is not holding the land
under a contract of purchase. * "

In Krakoiv v. Wille, 125 Wis. 284, it was held that the
land contract vested the right of possession in the purchaser,
and the court said, pp. 287-288:

repeatedly been held in the decisions of
this court that the purchaser under an ordinary land con
tract is regarded in law as the equitable owner of the land
purchased, and tliat the vendor holds the legal title to secure
the payment of the unpaid purchase money.

*  The delivery of this deed is not regarded in
the law as alone constituting a sale of the land, but is the
final step of the transaction, which consummated it pursuant
to and in accordance with the precedent contract between
the parties. Under such circumstances the deed relates back
to the contract, and, for the promotion of justice and for
the protection of the purchaser, the title is considered, as
between the parties, as having vested in the grantee from
the time the contract was made,

In Western L. & C. Co. v. Copper River L. Co., 138 Wis.
404, 411, Krakow v. Wille, supra, was cited to "the prin
ciple, well established in Wisconsin, that the real transfer
of title under a land contract and a subsequent deed in pur
suance thereof takes place at the time of the contract, at
least in case of part payment of the consideration, and that
the deed when made relates back to the date of the contract
*  * * »>

In McAvoy v. Franklin, 146 Wis. 390, 392, Western L. &
C. Co. V. Copper River L. Co., supra, was cited to the follow
ing;

"* * * It is true that she had only the equitable title
when she made her deed to the plaintiff, but when she sub-
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sequently fully performed iier contract of purchase and re
ceived the legal title such title related back to the date of
the contract * * * and such relation would, of course,
insure to the benefit of any grantee to whom she had in the
meantime conveyed any part of the land. So the plaintiff
had good legal title to his strip before the defendant's pur
chase, * *

The cases in various jurisdictions on liability between
vendor and purchaser for taxes accruing on land after the
making of a contract for its sale, and before a conveyance,
are extensively reviewed in a note, 12 A.L.R. 411 to 426. The
general rule is stated, p. 412, to be:

"As between the parties to a contract for the sale of land
in the United States, in the absence of a specific statute
or an express or implied agreement, the party who is in
possession or entitled to possession at the time of accrual,
is ordinarily bound to pay taxes accruing on the land after
the making of the contract and before a conveyance, *
*

This note states the rule in Wisconsin as follows, p. 424:

"In Wisconsin, the earlier cases appear to be based on the
rule that possession, as between a vendor and purchaser,
determines liability for current taxes. Later cases in that
jurisdiction, however, seem to ignore the question of pos
session.

(iij! ^ %

"Later Wisconsin cases do not appear to be decided on
the basis of possession, but since the reports of those cases
do not show whether the vendor or purchaser was in pos
session, they should not be regarded as overruling the well-
considered decision in Williamso7i v. Neeves (Wis.) supra,
wherein the fact of possession by the purchaser was em
phasized."

These authorities lead to the following conclusions:

If the state had purchased on land contract on June 30,
1928, giving immediate right of possession, the vendor
would not have been liable for any taxes accruing subse
quent thereto. And in view of the doctrine that the pur
chaser is the equitable owner and that the subsequent deed
would have related back to the date of contract as between

vendor and purchaser, and that the state would have had
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the full beneficial ownership, and would have been liable for
any taxes accruing, I am of the opinion that the requirement
of the tax exemption statute, sec. 70.11 (1), that the land
must be owned exclusively by the state, would have been
met, and no taxes would have accrued for 1928.

The land contract, however, did not give the state the
right of possession until 1929, the limited right of entry not
being a right of possession, and I do not believe that under
this and the other terms of the land contract the state be
came the exclusive owner of the land. Nor, under the terms
of this contract, Was the vendor relieved of the obligation to
pay taxes, nor was a tax lien taken out of his warranty
against incumbrances in his subsequent deed. And having
had the possession and fruits of the land for 1928, it is
highly proper and equitable that he and not the state should
pay the taxes for 1928.

If he should fail to pay them, however, the state would
be obligated to do so. The manner of collection from the

state was called to attention in an opinion of the attorney
general June 13, 1927, XVI Op. Atty. Gen. 417, which ad
vises of the application of sec. 74.57 (1), Stats., which reads
as follows:

"It shall not be lawful for any county, city or village
treasurer to sell any lands which shall have been acquired
by the state after the taxes become a lien thereon. When
such lands shall have been returned delinquent to the
county treasurer he shall certify to the commissioners of
public lands a description thereof together with the amount
of taxes charged against each separate description. The
commissioners of public lands within ten days after the
receipt of such certificate from the county treasurer shall
consider the question of whether such taxes are just and
legal, and if they so find shall order the same paid. They
shall transmit a certified copy of their order to the secretary
of state, and upon his audit and warrant drawn upon the
state treasurer the amount of said taxes shall be paid out
of the appropriation provided for carrying out the pur
poses of this section."

In an opinion of the attorney general, December 21,1920,
IX Op. Atty. Gen. 587, it was said, p. 588:
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"According to the above it was unlawful for the county
treasurer of Douglas county to sell said property after the
taxes had iDecome a lien thereon, and it was the duty of the
county treasurer to certify to the commissioners of public
lands a description thereof, together with the amount of
taxes charged against the same. Thereupon it become the
duty of the commissioners of public lands, within ten days
thereafter, to consider the certificate of the county treas
urer and determine whether such taxes are just and legal,
and if they so find, it is their duty to make an order that
the same be paid.
"I notice that in the statement of delinquent taxes cer

tified by the county clerk he has added interest and fees
to the amount of delinquent taxes charged against the prop
erty in question. In certifying to the commissioners of pub
lic lands the description of said property and the amount
of tax thereon, he should not add interest or fees. Any
items for interest or fees should be canceled by the county
board of Douglas county."

This opinion was affirmed in-a later opinion, June 13,
1927, XVI Op. Atty. Gen. 417, and is now adhered to.
I am of the opinion, therefore, that the 1928 taxes are

a lien on the land and that the former owner is obligated
to pay the same, but that the county may collect them from
the state under sec. 74.57 (1), when the state will have a
cause of action for breach of warranty against the former
owner.

FMW
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Municipal Corporations—General Charter Cities—Public
Health—Health Commissioner—All cities under general
charter are subject to provisionR of sec. 141.02, Stats., pro
viding for nomination of health conimissioner by mayor.
No opinion is given as to power of any such city under
home rule clause of constitution to elect not to be governed
by said section.

June 1, 1931.

C. A. Harper,

State Health Officer.

You call attention to the apparently conflicting provisions
of sec. 141.01, Stats., which provides:

"The board or council of every town, village and city,
except cities of the first class shall * * * organize as a
board of health or appoint =" =" * as a board of health
for such town, village or city," subsec. (1),
and that such board "shall elect * * a health officer,"
subsec. (4).

You call attention also to the provisions of sec. 141.02,
(1), which provides:

"In cities under general charter the mayor shall * * *
nominate a regular licensed physician as health commis
sioner * *."

You also call my attention to an opinion of the attorney
general rendered to the state board of health June, 16,
1922, XI Op. Atty. Gen. 448, in which attention is called to
the saving clause of the revision bill of 1921, repealing spe
cial charters, which saving clause provided:

"All offices, the terms of office and the manner of selec
tion of officers shall continue until changed by ordinance
*  * ■'' to conform to chapter 62," the general charter
law.

Your attention is further called to the revision act of
1923 which revised the public health statutes, including ch.
141. In the former opinion of this department the attorney
general held that what was then sec. 1411r, and is now sec.
141.02, was confined in its application to general charter
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cities by reason of its having been originally a part of the
general charter la^v and later transferred to the health
statutes and upon such transfer this clause inserted "the
provisions of this sc>ction shall continue to apply only to
cities operating thereunder at the time of the transfer
thereof * *

This saving clause, together with the saving clause above
referred to, in the repeal of special charters maintained
from 1921 to 1923 status quo as to the manner of appoint
ment of health officials in cities, except as such status was
changed by local ordinance. By the revision of the health
statutes in 1923, however, the saving clause in sec. 1411r
was struck out and the words "in cities under general
charter" inserted and this note was appended to that
change:

"Striking out subsection (1) of section 1411r is follow
ing out the policy of uniformity of the laws governing cities
adopted by the legislature in the repeal of special charters
in 1921. At that time, in order that the changes might not
be too many and too abrupt, the application of what was
then section 925-107 was by subsection (1) of section 1411r
confined to cities previously opei'ating under it. The policy
of uniformity, it would seem, may now be completed as to
health administration and health officials, for in these the
state is concerned as a whole and they are under the general
supervision of a state department. The pi'ovision that the
term of office of the commissioner shall be until his suc
cessor qualifies is covered by general rule of law without
statute. State v. Feuerstein, 159 Wis. 356, 361. The provi
sions of subsection (6) of section 1411r that the council
shall fix the commissioner's salary and that it shall be paid
out of the city treasury are implied." ,

The revision of 1923, therefore, which enacted sec. 141.02,
providing for the nomination by the mayor of a health
commissioner, superseded the saving clause in the revision
of the general charter law and repeal of special charters
in 1921, so that commencing with the effective date of the
1923 revision all cities under general charter were placed
under sec. 141.02.

"The retention of cities in sec. 141.01 is seemingly incon
sistent with this conclusion and in the absence of the re-
visor's note, to which I have referred, it would indicate
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that the saving clause of sec. 62.01, which I have quoted,
was still in effect. The specific language of the note, how
ever, would, I think, prevail as to the legislative intent.

I have not considered the effect of the home rule amend

ment to sec. 3, art. XI, Const., ratified and adopted in Nov
ember, 1924, and expressed no opinion upon the power of
cities to elect not to come under sec. 141.02 and to provide
some different means of local health administration. The

revisor's note in the 1923 revision of the health statutes,
which I have quoted, refers to health administration and
health officials as matters in which the state is concerned as

a whole, which seems but another way of saying in the
language of the home rule provision of the constitution, that
they are matters of "state-wide concern." The supreme
court of Wisconsin said in State ex rel. Ekern v. Milwaukee,
190 Wis. 633, p. 639-640:

"there may also be many health regulations superior under
general laws; so also exclusive control over methods and
means of transportation, vested by general law in state ad
ministrative bodies * * * and possibly many other
subjects which from their nature are state-wide and not
local within a proper construction of this amendment; but
any such questions are not here presented or now decided.

"We also recognize that many matters while of 'state-wide
concern,' affecting the people and state at large somewhat
remotely and indirectly, yet at the same time affect the in
dividual municipalities directly and intimately, can con
sistently be, and are, 'local affairs' of this amendment."

The court held in that case, however, that the height of
buildings was "a local affair" and not a matter of "state
wide concern."

I advise you therefore that all cities under general charter
are now, without exception, subject to the provisions of sec.
141.02, without expressing an opinion as to the power of
any such city under the home rule provision of the con-,
stitution to elect not to be controlled thereby.

FMW
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Building and Loan Associatiotis — Association organized
under eh. 215, Stats., ordinarily should not consent to re
moval of buildings on property upon which it has loan, nor
may loan on vacant property be retained indefinitely as
asset of association. But power of association to protect
its assets should not be unduly limited.

June 1, 1931.

C. F. Schwenker, Commissioner,

Banking Department.

You write:

"* * :f: a certain building and loan association [or

ganized under ch. 215, Stats.] made a loan upon a property
and subsequent to the making of the loan, the owner of the
property asked the association whether he might remove the
building from the land as he had an opportunity to rent the
vacant lot for more money than he had been receiving as
rent from the dwelling on it. He agreed to give to the asso
ciation title to a residence lot which he owned free from en
cumbrance as additional security. The board of directors
granted permission to this borrower to remove the dwelling
from the property upon which they had a loan and accepted
title to the other vacant property as additional security.
"The question which I wish to ask is—Has not this been

a violation of the law as a loan on vacant property because
they took an additional vacant lot as additional security as
a consideration for the change in the contract and can such
a loan be retained legally as an asset of the association?"

You call my attention to that portion of sec. 215.15 which
reads as follows:

"* * * it shall be unlawful for any association to
make any loan on vacant lands or on vacant lots unless
such lots are included with other improved real estate or
on property used for manufacturing purposes, or upon any
theater, public hall, church, school building, hotel or public
garage."

Not only is the making of a loan on vacant lands ex
pressly forbidden, but it would seem to be the purpose of
the association authorized and regulated by ch. 215 to en
able a financing of buildings of the home or small business
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type rather than the carrying of vacant property or the
financing of the prohibited structures.

This does not mean, however, that a loan on vacant prop
erty can in no instance and under no circumstances be com
puted legally an asset of the corporation. The prohibition
is against the making of a loan on vacant lands. If the loan
was originally a bona fide loan on residence property, and
was not a loan on land value alone, with an old, worthless
dwelling merely lending color of improvement, probably the
association at least should be given a reasonable time in
which to liquidate the loan, in case something beyond its
control, as, for example, the condemning of the building as
unsafe, should occur.

I do not believe, however, that the statute permits the
association, under ordinary circumstances, to consent to a
conversion of the property into vacant property. I am of
the opinion that this voluntary change in the loan, from one
improved lot, to two vacant lots, was virtually the making
of a new loan on vacant property, and that it cannot be re
tained indefinitely as an asset of the association.

How soon it must be liquidated or written off as an allow
able asset must be determined from all the circumstances

by the good judgment of the banking commissioner. The
money has been loaned, and no rule should be adopted that
would unduly limit the power of the association to protect
its assets. If, however, the loan was adequately secured,
and the change was made merely to benefit the borrower,
then he should have arranged different financing, for the
association was in no different position toward the change
than it would have been had the two lots been offered to it

for an original loan.

FMW
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Courts — Bastardy — Minors — Illegitimacy — After
bastardy action commenced on complaint of mother, unap-
proved settlement with mother does not bar prosecution to
judgment.

Settlement before action is begun does not bar action on
initiative of district attorney to prevent child from becom
ing public charge, and probably does not bar action on com
plaint of mother, at least for all relief except that designed
for her individual benefit.

June 1, 1931.

Clive J. Strang,

District Attorney,

Grantsburg, Wisconsin.

You write as follows:

"I have a case of bastardy or illegitimacy in which the
supposed father and the girl went to another attorney and
made a settlement of their case in writing, without the ap
proval of the district attorney as provided by section 166.07.
"I notice by Meyer v. Meyer, 123 Wis. 538, 547, that a

settlement made under the old law without the approval
prescribed by statute is binding. I would like the opinion
of your department as to whether the same rule would hold
under the new illegitimacy law where the parties have ac
tually made a written settlement and the money has been
paid over."

In the case you cite the court held that the father of an
illegitimate child could not repudiate a settlement and the
opinion seems also to indicate that the mother would be
bound by such an agreement. The opinion reads, in part,
pp. 547-550:

provision of the statute requiring official
approval of the settlement with the mother as a prerequisite
to the right of the accused to his discharge, was designed
for the protection of the injured female, not of the public.
The purpose was to prevent the accused from intensifying
the injury already inflicted upon the mother by inducing her
to agree to an improvident settlement. However, a settle
ment, made by the accused, without such approval, is a
waiver by him of the statute, and also by the woman, so far
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as she is competent in that regard. In any event it is no
violation of public policy that can be invoked by the accused
to defeat his agreement.
"In Knight v. Priest, 2 Vt. 507, a settlement was made

substantially as in this case. The mother agreed that the
accused should be prosecuted no further. He was prosecuted,
nevertheless, by the town and compelled to give bonds. The
point was made in a suit upon the note given by him in set
tlement of the mother's claim that the consideration thereof
had failed. The defense was rejected, the court holding
that it was competent for a woman to settle with the wrong
doer for the injury to her, and that her agreement not to
further prosecute him was no more than one that she would
not further prosecute; and that the further prosecution by
the town, which she could not control, was no breach of the
agreement."

"In Comm. v. Turner, swpra, Chief Justice Robinson, de
livering the opinion of the court, said:
" 'She [the mother] is neither under any civil or moral

obligation to institute such a proceeding, nor is guilty of
any breach of public or social duty by agreeing with the
father for a conventional contribution, in lieu of the statu
tory remedy for coercing him.'
"The court held that such a settlement is valid notwith

standing the public are not precluded from prosecuting the
wrongdoer, if he fails to perform his duty, concluding thus:
" 'Then let such men make their contracts, and perform

them too. But let them also know that, if their illegitimate
children are not properly maintained, the. law still has
power to coerce adequate contributions from those whose
natural and legal duty it was to make them without solicita
tion or coercion; * * "

I question the correctness of the statement that the re
quirement that certain officials approve the settlement was
for the protection of the female and not the public. The
public interest is recognized by the very nature of the pro
ceeding, and the requirement that it be prosecuted by the
district attorney, and it is apparent that the public interest
is involved in the birth of children without the natural sup
port of a father, both as to the necessities of life, and as to
the education essential to the best citizenship.
However, the opinion also clearly indicates that, while

the mother may be bound by her agreement, the public is
not bound, and may prosecute on its own motion. "This was
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provided then by sec. 1540, Stats. 1898, and now by sec.
166.20, Stats. 1929, which reads as follows:

"If any female shall be delivered of an illegitimate child
which is or is likely to become a public charge, or shall be
pregnant with a child likely to be born an illegitimate child,
and to become a public charge, the district attorney, if he
believes it to be to the best interest of the child, shall apply
to any justice of the peace of the county, who shall there
upon examine such female on oath respecting the father of
such child, the time when and the place where such child
was begotten and as to such other circumstances as he may
deem necessary; and such justice shall reduce such exam
ination to writing and shall thereupon issue his warrant
without further or formal complaint, to apprehend the re
puted father, and the same proceeding shall be had thereon
and with the like effects as are hereinbefore provided in
cases of complaint made by such female."

Note also the provisions of sec. 166.28, which was first
written into this chapter in 1929, and which reads as fol
lows :

"This chapter shall be so interpreted and construed as to
effectuate the protection and welfare of the child involved in
any proceedings hereunder."

Note also that the provisions of sec. 351.30 relating to
abandonment are not superseded.

I am therefore of the opinion that, regardless of a settle
ment between the father and mother, the district attorney
may proceed under sec. 166.20, to prevent the child from
becoming a public charge.

After dictating the foregoing, I checked the annotations
under ch. 166, and found there several cases confirming and

adding to the foregoing, and directly answering your ques
tion.

In Baker v. State, 65 Wis. 50, 54, the court said:

"It is further argued that, in order to justify a judgment
against the accused, there must be evidence that the illegit
imate child is likely to become a public charge. The statute
does not so provide in a case when the mother is the com
plainant. * * * The proceedings, when instituted by
the mother, are for her benefit and protection, and only in-
cidently for the protection of the public, in so far that the
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proceeding cannot be discontinued without the assent of the
public authorities, or by giving a bond for the surety of the
public against future liability for the support of the child.
"It is only when the mother fails or refuses to prosecute

that the public authorities may proceed with or institute
the prosecution; and, in that case, it becomes necessary to
show the right of the public to maintain the proceeding by
showing a probability that it will suffer loss because the
illegitimate child may become a public charge. *

Francken v. State, 190 Wis. 424, the court made a careful
analysis of the statute. The defendant, after bastardy ac
tion commenced on complaint of the mother, entered into a
settlement with the mother, who gave a written release and
receipt for $400 in full settlement. Defendant filed plea in
bar setting up the settlement, which plea was overruled be
cause the statute had not been complied with, and the case
proceeded to judgment against the defendant. The supreme
court affii'med the judgment, saying in part, pages 435,
et seq.

"* no case squarely presenting the identical ques
tion herein raised has come before this court. The position
taken by the learned counsel for the defendant, if approved
by this court, would largely emasculate the provisions of
the statutes on bastardy. * * it needs no argument
to realize that such children, owing to the peculiar situation
surrounding them, must be afforded special protection, not
only that the child may be afforded nurture, education, and
support, but that it may be raised under such circumstances
as will constitute it at maturity a useful citizen of the state.
*  * the primary object of the legislature was to se
cure the protection and welfare of the child. it
was also realized that unless this class became the recipient
of the beneficent power of the law-making body the result
might be detrimental to the best interests of the public. We
have therefore two parties interested in a bastardy pro
ceeding, who may be termed innocent parties, viz.: first,
the child; and second, the public; and as between the two, it
being apparent that the subject of the legislation is the
child, the principal object is the welfare of the child, and
the secondary one that of the public. * *
"The mother, * * is next in order *. The

duty to protect and provide for the helpless offspring, under
the laws of nature devolves upon the male of the human spe
cies. * * whethei' a child is legitimate or illegitim
ate, the burden to provide for such child is primarily placed
upon the male.
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"The foregoing, as we view it, comprises and embraces
the logic that was in the mind of the legislature when it
enacted ch. 166, by which it created stringent laws placing
the burdens upon the father of the illegitimate child for the
protection of the innocent parties above mentioned, and of
the mother, who would otherwise, in most instances, be help
less.

*  *

"The section last quoted [166.03] presents the only legis
lative scheme under which a defendant in bastardy, when
he is brought before the examining magistrate, can obtain
his release from custody. * * The statute does not
merely provide for a payment of money or for the giving
of security to the satisfaction of the female complaining,
but the amount paid or the security given must also be ap
proved by the supervisors of the town, etc., thus evincing a
well defined protection of the interests of the parties here
tofore referred to. To hold that at that state of the proceed
ings the father and the mother of the illegitimate child may
make a settlement satisfactory to them, without the approval
of the public authorities, would convict the legislature of a
meaningless statute and would result in a substantial emas
culation of the statutory provisions: * * * the state
has seen fit to impose certain conditions and restrictions
which must be complied with before a settlement can be ef
fected. It may also further be said that the statutes above
referred to are clear, explicit, and unambiguous, so that
they are not subject to a construction different from what
their language denotes.

««* * :i= What has heretofore been said with reference

to a discharge before he is bound over on the examination is
of equal force and applicable to the situation developed after
he has been bound over for trial to the court. * * *.

*  *

"We are referred by defendant's counsel to the case of
Meyer v. Meyer, 123 Wis. 538,102 N.W. 52, and it is claimed
that that case is an authority under which the alleged set
tlement should be approved. * * * in that case it was
held that the agreement in suit was not void or against
public policy. =!= * * it is also said in that case that a
settlement made by the accused without the approval of the
public authorities 'is a waiver by him [the defendant] of
the statute, and also by the woman, so far as she is com
petent in that regard.' Clearly, where a defendant executes
a bond for the benefit of the prosecutrix in a bastardy case
he waives the statute. It is not held, however, that the pros
ecutrix waives the statute, for the opinion says that she
waives it as far as she is competent to do so. Here there is
a clear recognition of the provisions of the bastardy act in
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accordance with the construction we have heretofore placed
upon it. If the prosecutrix waives anything, she merely
waives that which under the law is designed for her individ
ual benefit, and not that which is intended for the benefit of
the infant or of the public. It also appears to us that the
statement in the opinion respecting the conditional waiver
of the prosecutrix is mere obiter.
"The case of Smith v. State, 146 Wis. Ill, 130 N.W. 894,

is also cited by defendant's counsel, in which it was said
that a bastardy proceeding, 'when instituted by the mother,
is a proceeding for her benefit and protection to enforce the
father's natural obligation to support his child.' Citing
Baker v. State, 56 Wis. 568, 14 N. W. 718, and Barry v.
Niessen, 114 Wis. 256, 90 N.W. 166. While the remedy is
primarily, as it said in the Smith Case, for the benefit of
the mother, it is so because the mother is the natural guard
ian for the child; * * *"

In State v. Olson, 198 Wis. 197, the Francken case, supra,
was affirmed, the court saying in part, p. 200:

"It is clear from an analysis of the bastardy statutes
made in Francken v. State, 190 Wis. 424, 209 N.W. 766,
that any payment made to the mother of an illegitimate
child, which is not approved as provided by the statutes,
will not relieve the father of the obligation to support the
child. The judgment here in question is not one 'designed
primarily to relieve the public of the probable burden of
supporting a bastard child' or one 'that is prosecuted mainly
in the public interest,' but it is one 'primarily to compel the
father to aid the mother in supporting the child and so . . .
to enforce the father's natural obligation.' * *

I am of the further opinion, therefore, that when bas
tardy proceedings have been commenced on complaint of
the mother, they may be prosecuted to judgment notwith
standing an intermediate settlement between the complain
ant and the defendant.

The only question left is whether the mother might com
plain after having entered into a settlement", and the latest
expression of. the supreme court in Francken v. State, 190
Wis. 424, 441, indicates the obiter view of the court that

she might, but with recovery perhaps limited to "that which

is intended for the benefit of the infant or of the public.
*  * * She is authorized to become the recipient of the
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fund designed principally for the benefit and protection of
the child * *

FMW

Taxation — Extension of Time for Payment — Under ch.
5, Law 1931, permitting extension of time for payment of
1930 real estate taxes without penalty, taxes must be paid
before June 1.

June 1, 1931.

Tax Commission.

You inquire as follows:

"Chapter 5, Laws 1931, provides that governing bodies,
under conditions stated therein, may extend the time for
the payment of taxes without penalty until the first day of
June, 1931.

"We respectfully ask to be advised if, in cases where such
extension has been granted, the taxpayer may pay his taxes
on June 1, without incurring penalty."

The word "until" a certain day primarily being a word
of exclusion, so that in its literal sense it would exclude the
date mentioned, it is, nevertheless, sufficiently ambiguous in
everyday usage to require the examination of the circum
stances and context to determine whether it was intended to
include or exclude the day mentioned. If this phrase stood
alone and unexplained in ch, 5, Laws 1931, I would be in
clined to the opinion that, this being a highly remedial law
and the last two days of May being a holiday and a Sunday,
the legislature intended, where the specified proceedings
were had, to permit the payment of taxes without penalty
on June 1. However, I find in this law the later phrase thrice
recurring "before the first day of June." It is provided "that
the owners of such lands shall be entitled to pay such taxes
*  * * at any time before the first day of June, 1931"
and again, "If the owner shall pay such taxes * * *
before the first of June," and again, "* * * if such
taxes shall not have been paid before the first day of June,
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1931, they shall be enforced by tax sale and shall be subject
to the same interest, penalties and charges as other delin
quent taxes." Reading the whole chapter, the conclusion is
inescapable that the taxes must be paid before June 1, that
is, not later than midnight May 31, 1931, or they will be
subject to "the same interest penalties and charges as other
taxes."

FMW

Elections — Registration — Registration cards may be
supplied to electors for purpose of having them distributed
and filed with proper officials. When filed with clerk of mu
nicipality they must be sworn to before clerk. When pre
sented to election inspectors such registration cards need
not be sworn to before clerk of municipality but oath or af
fidavit of elector must be substantiated by affidavit of two
freeholders.

June 2, 1931.

Theodore Dammann,

Secretary of State.

You say you have been requested to advise a city clerk of
Milwaukee county, whether, under sec. 6.185, Stats., candi
dates may demand blank registration cards, which cards
such candidates hand out to nonregistered electors, and
whether such electors may . have such registration cards
sworn to before notaries public and returned to the city
clerk as legal registration cards, either prior" to~^lection or
by presenting them to the inspectors at the polls at the time
of voting. You ask especially whether delivery of such reg
istration cards to candidates for use as above described
would be contrary to public policy.

Section 6.185, Stats., among other things, prescribes how
voters in Milwaukee county outside of the city of Milwaukee
shall be registered. Voters that comply with such section of
the statutes before the last Tuesday preceding a primary or
election shall have their names printed on the registration
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list. Subsequent to said Tuesday and prior to the last Satur
day preceding a primary or election the clerk shall receive
applications for registration, but instead of printing such
names on the registration list, the clerk shall certify the
names of those entitled to registration to the election in
spectors. For voting purposes, such persons shall be con
sidered as duly registered as though their names appeared
on the printed list. All registration cards filed with the
clerk shall be sworn to before such clerk. In case an elector
has not filed a registration card within either of the times
above described, he shall nevertheless be entitled to vote if
he delivers to the inspectors of election a registration card
properly filled out and sworn to by himself. If he cannot ob
tain a registration card, he may deliver to the inspectors an
affidavit stating the same facts as called for by the regis
tration card. The oath of such an elector need not be taken
before the clerk, as is the case where the registration card is
presented to the clerk directly. The registration card deliv
ered to the inspectors of election must have the oath of the
elector substantiated by the affidavit of two freeholders. The
election inspectors shall return to the clerk the registration
card so filed with them, and subsequently printed registra
tion lists shall include the names of the electors who filed
such registration cards with the election inspectors.

There can be no indiscriminate use of such registration

cards, for when the cards are used by an elector within the
time limits prescribed before the day of Section such cards
are presented directly to the clerk. In fact, they are sworn
to before the clerk of the municipality. This is one of the
requirements in order to give the clerk "full charge and con
trol of the registration of voters" as provided by subsec.
(1), sec. 6.185, Stats.

That such registration cards could not be indiscriminately
used, because of the detailed provisions prescribing their
use, undoubtedly prompted the legislature to provide, as it
did in subsec. (2), sec. 6.185, Stats., by directing that "such
cards shall be furnished by the clerk to any person apply
ing for them, either in person or by mail." Therre can be no
abuse of the use of such registration cards when they are
sworn to before and filed with the clerk, and I am therefore
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unable to see why such registration cards may not be de
livered in reasonable quantities to the candidates or to other
electors. I see nothing illegal about that, or contrary to
public policy.

Should the registration cards not be returned to the clerk
but delivered to the inspectors of election instead, the addi
tional corroborating affidavit of two freeholders is neces
sary. The fact that the statutes provide that the elector
deliver the registration card when he offers to vote, indic
ates the elector personally shall deliver such registration
card to the election inspector. The cards presented to the
election inspectors finally find their way back to the clerk of
the municipality where they become part of the registration
list. I can conceive of no abuse that might arise by making
available a supply of registration cards which will event
ually be presented to the election inspectors as prescribed in
the above mentioned section. The result of making available
a supply of registration cards to be distrubuted by inter
ested electors or candidates, it seems to me, can have only
one possible effect—namely, to increase the number of elec
tors who will be on the registration list, and possibly also to
increase the number of electors who will cast their ballots at
any particular election. Neither of these results, if any fol
low, is contrary to public policy. If anything, to promote
registration, and to promote interest in elections, it is good
public policy.

If it be argued that a wide distribution of blank registra
tion cards may make it possible to more easily practice fraud
in making registrations, it should be stated that such pro
visions having been enacted by the legislature, the question
of policy raised is one that the legislature has determined.
The legislature having determined it, it should be accepted,
and, through vigilance on the part of local officials, fraud
ulent use of the registration cards should be prevented.
FWK



'374 Opinions of the Attorney General

Public Officers—Attorney general cannot officially advise
district attorneys upon matters not pertaining to their of
ficial duties.

June 2, 1931.

Edward S. Eick,

Distinct Attorney,

Chilton, Wisconsin.

I have your request for an opinion with reference to the
right of a municipality to engage in the selling to private
enterprises and other municipalities of stone, sand and
gravel and delivering the same.
I call your attention to the language of sec. 14.53, Stats.,

as follows:

"The attorney-general shall:
((He * »

"(3) Consult and advise with the district attorneys when
requested by them in all matters pertaining to the duties of
their office."

It is not apparent that this matter comes to you officially
and, if it is unofficial, the attorney general should, of course,
not give an official opinion.

If this matter comes to you officially, kindly advise me.
FMW

Prisons — Prisoners — Sheriff is required to furnish
prisoner only such medical aid as can be provided in jail,
and not outside hospital care. When prisoner goes to hos
pital he must pay his own bill unless aid is furnished under
poor relief statutes.

June 3, 1981.

Edward S. Eick,

District Attorney,

Chilton, Wisconsin.

You state that one A. while being committed to the Calu
met county jail for failure to give bail in the sum of $3,000
for his appearance in the circuit court to answer to a charge
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of assault with intent to rob while armed, was taken ill with
acute appendicitis, and upon order of the circuit judge was
taken to the Theda Clark Hospital, at Neenah, Wisconsin,
for the necessary operation and treatment. You inquire
whether Calumet county is liable for the hospital bill, doc
tors' bill and nursing charges.

You direct my attention to sec. 55.07, subsec. (3), Stats.,
which reads as follows:

"The keeper of each prison shall furnish necessary bed
ding, clothing, fuel and medical aid, and in case of a house
of correction necessary hospital care and treatment, for all
prisoners who shall be in his custody, and shall be paid
therefore as provided for the payment for the weekly sup
port of such prisoners and in addition thereto."

The provision in the foregoing statute "and in case of a
house of correction necessary hospital care and treatment"
indicates that hospital care and treatment is not to be pro
vided by the keeper of a county jail. The statute as it ex
isted up to 1917, however, did not include the foregoing
house of correction provision. Also in an opinion by the
attorney general, June 19, 1922, to the district attorney of
Jackson county, XI Op. Atty. Gen. 456, it was held that the
county was liable for the hospital expenses of a person sen
tenced to the county jail for sixty days who was taken to a
local hospital by the sheriff and died there within the period
of his sentence. This section of the statute was quoted in
that opinion, with the house of correction phrase, however,
indicated merely by stars.

I am of the opinion that the 1922 opinion was incorrect
and that the statute contemplates and provides for medical
aid that can be furnished by the keeper of the prison in the
prison. To hold that the county under this section is liable
to furnish hospital care to all prisoners, regardless of their
financial ability, would be in many cases to reward rather
than to punish crime, and would be to give the criminal a
privilege riot enjoyed by law-abiding citizens.

I am of the opinion that the purpose of the statute is to
compel the keeper of the prison to provide medical aid, be
cause the restraint in jail disables the prisoner's providing
it for himself. When the prisoner is permitted to go to a hos-
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pital, that disability is removed, and I am of the opinion
that under those circumstances he is, as to the payment of
his hospital expenses, in the same position as any other resi
dent of the county, being required to pay them if financially
able and having a right to poor relief if he comes within the
poor relief statutes.
Your question, therefore, is answered, No..

FMW

Constitutional Law — State Utility Corporation of Wis
consin — Bill No. 389, S., relating to state utility corpora
tion, as amended and with intent clarified as suggested, is
constitutional.

June 3, 1931.

The Honorable Senate.

You request an opinion on the constitutionality of Bill No.
389, S., relating to the state utility corporation, as amended.
The corporation as contemplated in this bill is a state de

partment and would be a direct agency of the state, in all
respects acting for the state. It therefore could not engage
in any activity in which the constitution forbids the state to
engage.

The constitution forbids the state to engage in works of
internal improvement. The bill, however, provides that no
contract shall be entered into that is repugnant to the con
stitution. The intent apparently is that in so far as the bill
authorizes the state to engage in works of internal improve
ment it is not to take effect until authorized by constitu
tional amendment. In order to foreclose any possible ques
tion that this is the intent, I suggest that there be added
after the word "state" in line 106 on page 5 of the substi
tute amendment, the words, "at the time such contract is
entered into," and after the word "Wisconsin" in line 43 on
page 3, the words "upon any terms not repugnant to the
constitution of the state at the time such action is taken."

I am of the opinion that as so changed to clarify the in
tent the bill is constitutional.
JWR
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Bridges and Highways — Relocations — Detours — Ar
terial Highways — Designation of trunk highway by high
way commission as artery for through traffic applies to re
located portions of such highway and to marked detours
thereof without additional action by commission.

June 3, 1931.
M. W. Torkelson,

Director of Regional Planning,

Highway Commission.

In your letter of May 22 you present the following ques
tion:

(1) Whether a designation by order of the highway
commission of a state trunk highway as an artery for
through traffic under the provisions of sec. 85.68, Stats., be
comes applicable without further order of the commission
to the relocated portion of such highway when a relocation
is made.

(2) Whether the arterial designation so made would
follow a marked detour of a state trunk highway.

(3) Whether the highway commission has authority to
designate such a detour as an artery for through traffic.

It has been held in opinions of this department that a
state trunk highway is a route, in many cases superimposed
upon town roads, and that the removal of the state trunk
highway route does not destroy the status of the town road
as such. XIX Op. Atty. Gen. 421 and 489. The route char
acter of state trunk highways is indicated by the language
of sec. 84.02 subsec (6), par. (b), which reads as follows:

"In case it is impracticable or impossible to maintain any
portion of the trunk highway system, the highway commis
sion may designate a temporary alternate route as part of
the trunk highway system, and in such case the alternate
route shall be considered part of the trunk highway system
in every respect, except that it may not be constructed un
der the provisions of this chapter."

With respect to both relocations and marked detours,
the portion of the highway concerned becomes in all re
spects at least so far as traffic regulations are concerned, a
part of the through route.
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The necessity for arterial designation is directly related
to the character and amount of the traffic on the highway,
and the traffic conditions on a relocated portion of a trunk
highway or on a marked detour are, it is assumed, necessar
ily similar to those which existed on the original route prior
to the creation of the detour or the relocation.

It is therefore the opinion of this department that an or
der of the highway commision pursuant to sec. 85.68, Stats.,
declaring any United States or state highway or any por
tion thereof to be an artery for through traffic, is applicable,
without further action of the commission, to a relocated
portion of the highway so designated or to a marked detour
over which the traffic on said highway is temporarily di
verted.

SB

Public Officers — Attorney General — School Districts
Transportation of School Children — Tuition — Attorney
general should avoid advising unofficially with reference to
matters administered by another department of state and
therefore gives no opinion to district attorney upon tuition
of children attending school in other than home districts and
their transportation.

June 4, 1931.
A. J. Connors,

District Attorney,

Barron, Wisconsin.

You write for an opinion on the following:

"A lives four miles from his home district school and
more than two miles from the school in an adjoining dis
trict. His children attend school in the latter district. I
would like your opinion as to whether or not the home dis
trict may be I'equired to pay tuition to the adjoining district,
and also to pay transportation to A."

Sec. 14.53, subsec. (3), Stats., provides that the attorney
general shall "consult and advise with the district attorneys
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when requested by them in all matters pertaining to the
duties of their office." Inasmuch as the district attorney is
not the official advisor of school districts it would appear
that this is not an official matter of the district attorney and

I cannot, therefore, give you an official opinion. School dis
trict officials may receive advice and guidance in these mat
ters fi'om the state superintendent of public instruction,
who in turn may have the official advice of this department
if he requires it.

If I am mistaken and this matter does, in fact, come to
you officially, write me again and I will give you an official
opinion.

You will understand, I am sure, the policy which makes it
advisable for this department to avoid taking a hand in
guiding the administration of matters under the supervision
of another department, except to render official assistance
to such other department when it requires the same.
FMW

Criminal Law — United States Shield — Trade Regula

tion — Trade-Marks — Proposed trade-mark submitted to
secretary of state for registration, simulating national
shield in form and design, although not in color, and with
word "American" superimposed upon it, would, if used, vio
late sec. 348.479, Stats., and may therefore not be registered
as trade-mark.

June 4, 1981.

Theodore Dammann,

Secretary of State.

You say that a certain packing company has applied for
registration of a trade-mark with certain advertising
printed on what you call a "facsimile of the American
shield" except that the colors used on the trade-mark are
not identical with those of the shield used on the president's

flag. That which is sought to be registered as a trade-mark
is attached to an affidavit accompanying your request. You
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ask the attorney general whether, in view of the provisions
of sec. 348.479, Stats., this may be filed or registered as a
trade-mark.

Sec. 348.479, Stats., reads as follows:

"No person shall, in any manner, for exhibition or dis
play:

"(1) Place or cause to be placed any word, figure, mark,
picture, design, drawing or advertisement of any nature
upon any flag, standard, color, ensign or shield of the United
States or of this state, or authorized by any law of the
United States or of this state; or

" (2) Expose to public view any such flag, standard, color,
ensign or shield upon which shall have been printed, painted
or otherwise produced, or to which shall have been attached,
appended, affixed or annexed any such word, figure, mark,
picture, design, drawing or advertisement; or

"(3) Expose to public view for sale, manufacture, or
otherwise, or to sell, give or have in possession for sale, for
gift or for use for any purpose, any substance, being an
article of merchandise, or receptacle, or thing for holding or
carrying merchandise, upon or to which shall have been pro
duced or attached any such flag, standard, color, ensign, or
shield, in order to advertise, call attention to, decorate,
mark or distinguish such article or substance."

I have made a careful search of the authorities to find an

official description of the shield used on the president's flag.
The references consulted were the well known special war
edition of the National Geographic Magazine, Vol. 32, No. 4,
of 1917; Webster's New International Dictionary; Cram's
Unrivaled Atlas of 1911; and The Americana (Encyclope
dia) . I also had the co-operation of the adjutant general's de
partment. Nowhere were we able to secure the desired in
formation. The shape of the shield, as it is pictured in the
foregoing atlas, and in the foregoing number of the national
geographic magazine, is not the same. The color design is.
The shape of the shield which is offered for a trade-mark
is quite similar to the shield pictured in the Geographic
Magazine. The fact that the shield pictured in the atlas is
different in shape, and that we have been unable to find
an official description, would indicate that the exact shape is
not essential, a shield with colors, stars and stripes as in
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the American flag being the essential characteristics. The
shield presented to you for a trade-mark has entirely differ
ent colors and no stars. It has, however, a dark upper por
tion and stripes extending downward in imitation of the
markings of the official shield, and superimposed upon these
are the words, "American Brand Products," with the name
of the company at the bottom of the stripes. The shape and
design, together with the use of the word "American,"
clearly indicates the intention to convey the national idea
and to simulate the national emblem. It may not be within
the letter of the prohibition of sec. 348.479, but I am of the
opinion that it is within the intent of that section. Having
had so much difficulty to ascertain the exact design of the
official shield, and having been unable to obtain an official
description thereof, I am impressed with the fact that the
public generally have not that information nor the details
of the official shield in mind, and that the intent of this pro
posed trade-mark, and its effect will be to bring to the mind

of each person who sees it the national idea, and that it uses
a simulation of the national shield for that purpose and, "in
order to advertise, call attention to, decorate, mark or dis
tinguish such article" in the language of sec. 348.479.

I am of the opinion that this statute was enacted to pre
vent such use of the national emblem, even though it be
not exactly copied. Your question, therefore, is answered.

No.

FMW
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Municipal Corporations — Town Ordinances — Road-
houses — Public Officers — Attorney General — District
attorney, not being official advisor of towns, cannot be of
ficially advised with reference to power of towns to regulate
and prohibit roadhouses.

June 4,1931.

Randal J. Elmer,

District Attorney,

Monroe, Wisconsin.

You have submitted the question whether townships may
regulate and prohibit roadhouses. Sec. 14.53 subsec. (3),
Stats., provides that the attorney general shall "consult and
advise with district attorneys when requested by them in
all matters pertaining to the duties of their office." It would
not seem that this question is an official matter with you as
you are not the official advisor of towns. I cannot, there
fore, give you an official opinion.

As you know, towns are of a very low grade of municipal
organization and the courts are quite inclined to permit
them no powers except the ones specifically granted by stat
ute. Sec. 60.18 (3) gives the power to the qualified electors
of a town "to make orders and by-laws for the manage
ment of all the affairs of the town conducive to the peace,
welfare and good order thereof; Presumably
this provision of the statute must be given some force.

This matter has been the subject of legislative controversy
during this session and Bill No. 221, S., of which I am en
closing a copy together with the two senate amendments
adopted, has been passed by the senate and nonconcurred in
by the assembly on May 27.

In view of the uncertainty upon the question, and the
legislative attitude, I think it wiser not to express an opin
ion upon the powers of towns in this respect, unless it comes
officially before the attorney general.

FMW
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Taxation — Extension of Time for Payment — Taxes
may not be paid on first of June without penalty under ch.
5, Laws 1931.

June 4, 1931.

Clarence E. Rinehard,

District Attorney,

Chippewa Falls, Wisconsin.

You ask whether under ch. 5, Laws 1931, under which
time for payment of taxes without penalty may be extended
"until the first day of June," the said taxes may be so paid
on June 1. You say that you have given your opinion that
the later words in the statute to the eifect that such taxes

may be so paid only "before the first day of June" indicates
that they may not be so paid on June 1st.

Your opinion is correct and in accord with one rendered
by this department to the tax commission of Wisconsin on
June 1,* copy of which is herewith enclosed.
FMW

Civil Service — Under sec. 16.17, subsec. (2), Stats.,
power of bureau of personnel is not exhausted upon fixing
original term of eligibility at less than three years, aggre
gate eligibility not to exceed three years. Term of eligibility
for reinstatement of person who has been separated from
service is specifically limited by sec. 16.23 (2) to one year.

June 5, 1931.
A. E. Carey,

Director of Personnel.

You write as follows:

"Question has arisen at different times as to whether or
not the provisions of the civil service law, subsection (2)
section 16.17, clothe the personnel board with authority to
extend the eligibility of a list of candidates, or of an individ-

Page 370 of this volume.
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ual who has been in the service, after the term of eligibility
which has been established has expired.
"To illustrate: An examination is given. A list of eligible

candidates is prepared. The eligibility is established for one
year. The one year period has passed. A second example is
given. Mr. A. has been in the service of the state and leaves
it in good standing. Fifteen months thereafter he asks that
the board exercise the authority vested in it to renew his
eligibility and have it extended for a portion or all of the
three years mentioned in the statutes. Has the board the
authority in either of these cases to extend or renew elig
ibility?"

The civil service law, ch. 16, Stats., provides for the crea
tion of eligible lists for appointment to state positions by
examination by the director of personnel.

Sec. 16.12 provides in substance that all persons applying
for admission to examination shall file a formal application
for examination.

The statute requires a register of eligibles to be made
from the results of the examination, from which register
appointments are to be made. Sec. 16.17 (2) prescribes the
length of eligibility in the following words:

"The term of eligibility of an applicant shall be fixed for
each list by the board at not less than one nor more than
three years."

I am of the opinion that the power of the personnel board,
in the absence of express limitations, is not exhausted when
it originally fixes the term of eligibility nor when the orig
inal term as fixed, if shorter than three years, has expired,
but that the board may, in its discretion, at any time within
the three years, extend the eligibility, so long as such elig
ibility is not extended beyond three years in the aggregate.

Sec. 16.23 (2), however, reads as follows:

"Any person who has held a position by permanent ap
pointment under the civil service law and rules and who has
been separated from the service without any delinquency or
misconduct on his part but owing to reasons of economy or
otherwise, may be reinstated within one year, and in the
case of legislative employes within two years, from the date
of such separation to positions in the same or similar grade
or class in the state service; provided, that for the original
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entrance the position proposed to be filled by such reinstate
ment there is not required in the opinion of the director ex
amination involving essential tests or qualifications differ
ent from or higher than those involved in the examination
for the original entrance to the position formerly held by
the person proposed to be reinstated."

This is a special provision with reference to persons who
are eligible, not by reason of examination, but by reason of
having been in the service, and their eligibility is specifically

limited to one year. The personnel board has no power to
shorten or extend this statutory period of eligibility. The
fact that such persons eligible to reinstatement may be
placed upon the register of eligibles does not bring them
within the provisions of sec. 16.17 (2). Not only is that
section specifically confined to the term of eligibility of an
"applicant," who is a person applying for and taking an
examination under the preceding sections, and as to which
this is the only provision for the length of eligibility, but
the legislature has itself definitely stated the term of elig
ibility for reinstatement.

I am of the opinion, therefore, that as to the regular
lists of eligibles created by examination, the board may
at any time, and regardless of prior action, continue the
eligibility of an applicant up to three years, but that as to a
person who has been separated from the service, the statute
itself fixes the eligibility not less than and not more than
one year.

FMW
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Public OMcers — Sheriff — In county where sheriff's sal
ary is fixed at $5,000 in lieu of all fees, such sheriff is not
entitled to recover for board away from home or assistance,
mileage in lieu of nor gas and repairs for his car while per
forming his duty in or out of county, but he may recover
expenses incurred as agent of state in returning prisoner
from another state.

County board has power to change compensation which
sheriff receives for feeding prisoners from one dollar to
twenty cents per meal during his term of office, but if this
is below actual cost of such meal sheriff may recover differ
ence from county.

June 5, 1931.

Giles V. Megan,

District Attorney,

Oconto, Wisconsin.

You state:

"Prior to November 15, 1921 the sheriff received a salary
of $2000 per year plus all fees and actual expenses including
15^ per mile for use of automobile. On November 15, 1921
the Oconto county board committee on salaries made this
report:

'Your committee on officers salaries report as follows:
Sheriff $5000.00 per annum
Undersheriff 1000.00 per annum
Two deputies 100.00 per annum

'The salaries so fixed shall be in lieu of all fees, per diem
and compensation for official services by such officers, in
cluding deputy sheriff services, except the compensation of
the sheriff for keeping and maintaining prisoners in the
county jail, for which the sheriff shall receive the sum of
$1.00 per day for each prisoner so kept. All fees collected
for services in civil actions shall all become the property of
Oconto county and such sheriff, undersheriff and deputies
shall account for same to the proper officers of Oconto
county as provided by law. Motion to adopt report carried
unanimously.'

"On November 14, 1923 the committee on salaries made
the following report- to the board.

it

it tr
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*We, the committee appointed to set salaries, recom
mend that the following salaries be fixed for officers to be
elected.

Sheriff $5000.00
Undersheriff 1000.00
Deputy sheriffs each 100.00' "

This was adopted.

"On November 10, 1925 the committee on salaries made
the following report:

Sheriff $5000.00
Undersheriff 1000.00
Deputy sheriffs (3) 100.00 each."

The committee also recommended that the sheriff be

placed on a fee basis but this was not adopted.

"On November 15, 1927 the report of the committee was
as follows:

Sheriff $416.66 per month
Undersheriff __83.34 per month"

No mention was made of deputy sheriffs. The report was
adopted.

"On November 14, 1929 the committee on salaries re
ported as follows:

Sheriff $500.00 in lieu of all fees
Undersheriff 1000.00
Three deputies, each 100.00"

Motion to adopt was carried.

You call attention to the fact that in the subsequent re
ports no reference is made to the November 15, 1921 report
on salaries, particularly to that part of the report which
says "The salaries so fixed shall be in lieu of all fees etc."

You also state that the sheriff and his deputies have now
filed claims for actual expenses, including board away from
home, assistance, mileage in lieu of gas, oil and repairs for
their cars and all expenses for services outside of the county.
You inquire:

"Are all or any portion of these legitimate charges
against the county, having in mind the foregoing action
of the county board?"
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It is impossible to give you a definite answer to this ques
tion for the reason that we have not an itemized statement

of the claim filed by the sheriff. He is certainly not entitled
to receive mileage instead of gas in performing the duties
of his office in your county nor fuel and repair for his car,
nor is he entitled to board while away from home. See X
Op. Atty. Gen. 592, XVII Op. Atty. Gen. 314, When a sher
iff's salary basis is fixed pursuant to sec. 59.15, subsec. (1),
Stats., such salary is "in lieu of all fees, per diem and com
pensation for services rendered" except compensation for
keeping and maintaining prisoners in the county jail, irre
spective of whether or not the county board so specifies.
The statute so provides. The sheriff accepts the office Gum
onere, and cannot demand compensation in excess of the
amount so fixed for the performance of any duty of his of
fice.

The same rule applies to official duties performed without
the county, such as taking prisoners to the state prison. X
Op. Atty. Gen. 592, XVII Op. Atty. Gen. 314.

However, where a sheriff acts as an agent of the state to
return a prisoner from another state upon requisition of
the governor, he may be compensated therefor in the man
ner provided in sec. 364.01 (2), Stats. X Op. Atty. Gen. 592.
Similarly, when a prisoner subject to requisition is brought
back from another state by the sheriff, he may be compen

sated as provided in sec. 59.29, Stats. The services per
formed under these sections are not duties of the sheriff im

posed by law and the legislature has specifically authorized
compensation for such services when performed by the sher
iff.

You also state that the county board on May 8, 1931,
passed a resolution allowing the sheriff twenty cents per
meal for meals actually served prisoners and nothing for
lodging. All sheriffs since November 15, 1921, have been

paid one dollar per day for each prisoner as provided for in
the resolution of that date. You inquire whether such
amount can be cut during the term of the present sheriff.

This question must be answered in the affirmative. See
opinion of the attorney general in XI Op. Atty. Gen. 99.
The last paragraph in said opinion, p. 102, reads thus:
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"You are advised that the county board may increase or
decrease the compensation to the sheriff for the mainte
nance of prisoners in the county jail. * * *"

This is undoubtedly within the power of the county board
if the amount fixed is not less than the actual cost to the
sheriff for furnishing such services. If it costs the sheriff
more than twenty cents per meal to furnish such meals as
the statutes prescribe, then he may file his claim against
the county for such expenses and recover it irrespective of
the fact that the county has fixed the rate at twenty cents
per meal.

FMW

Taxation — Extension of Time for Payment — Taxes
may not be paid on first day of June without penalty under
ch. 5, Laws 1931.

Where treasurer has complied with law, question as to
his liability if he had not is moot, and attorney general
gives no opinion.

June 6, 1931

A. J. Connors,

District Attorney,

Barron, Wisconsin.

You write:

"Chapter 5 of the laws of 1931 provides for the extension
of payment of taxes and specifies that the tax as extended
must be paid before June 1.
"Would the county treasurer be assuming personal liabil

ity for the payment of the penalty if he were to extend the
time for payment of taxes so as to allow the tax to be paid
on June 1 ?

"The language of the act seems very clear, but I would
like your opinion on this matter."

I am enclosing to you herewith copy of an opinion given by
tills department to the tax commission of Wisconsin on June
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1,* to the effect that under this law by reason of the specific
provisions for payment "before the first day of June" such
taxes may not be paid without penalty on June 1.

Your question as to personal liability presents a question
not so easily answered. I gather from correspondence com
ing from individuals in your county that the treasurer col
lected penalty, interest and costs for taxes that were not
paid before June 1, and tliat therefore the question is moot.
Under such circumstances the attorney general should not
be requested to render an opinion under sec. 14.53 (3), as
the district attorney has no official duty to perform in refer
ence thereto.

FMW

Elections—Absent Voting — Application for absent vot
ing ballot must be made at office of official; must not be
taken by official to disabled elector, but must be delivered to
applicant at office of such official.

June 6,1931.

L. A. Kobnig,

District Attorney,

Phillips, Wisconsin.

In your communication to the attorney general, request
ing an official opinion, you did not present a statement of
facts but it will be presumed, for the purposes of this opin
ion, that the fact is that the city clerk of some city in Price
county went to the home of a person who was physically
disabled to appear at the polls at the spring election, which
was th€ following day, to deliver an application for a ballot,
as described in sec. 11.56, Stats., to such disabled person.
It will also be assumed that the city clerk took with him a
ballot and that, after the disabled person had made the ap
plication, the city clerk delivered to him a ballot. Based on
these facts, as they have been presumed to have existed, you

Page 370 of this volume.
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ask:— first, whether the application for the ballot was
properly made by reason of the fact that the city clerk took
the application to the home of the disabled person. You
raise the further question, whether delivery of the ballot
was properly made within the meaning of sec. 11.57, Stats.
I will answer your second question first. Sec. 11.57, Stats.,

reads, in pai-t, as follows:

"Upon receipt of such application duly executed, * * *
the * * * city * ='= =>= clerk * * * shall de
liver said ballot or ballots to the applicant personally at the
office of the clerk, not more than ten nor less than one sec
ular day before said election. * *"

In specific language the legislature has prescribed that
the ballot shall be delivered to the applicant personally at
the office of the clerk. There is no room for construction.
The fact that the ballot must be delivered personally to the
applicant at the office of the clerk, of course, prevents the
clerk from delivering the ballot to the applicant at any other
place which is not the clerk's office.

With the presumption made above, it now becomes un
necessary to answer your first question. Another assump
tion will, however, be made, namely, that you had the situ
ation in the spring election which raises the first question
and not the second, and, with that presumption in mind,
your first question will be discussed.

Sec. 11.55, Stats., reads, in part, as follows:

"Any elector * may * * jf application is
made in person not later than during the regular office hours
of the day, prior to such primary or election, make applica
tion for an official ballot * * to the clerk of his
city, * * *"

The fact that the application must be made "during the
regular office hours of the day" does not in itself, of course,
specifically state that the application shall be made at the
office of the clerk. The language conveys the idea, it seems
to me, as it specifically states, that the application is to be
made of the city clerk, and not taken by the city clerk to the
elector and induced to be made. The doubt, however, which
arises as to the meaning of sec. 11.55, Stats., must be re-
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solved in favor of a conclusion compatible with that reached
on the question raised relative to sec. 11.57, Stats. This
conclusion is that the legislature, having in sec. 11.57,
Stats., stated that the ballot shall be delivered to the applic
ant "at the office of the clerk," it must be presumed the
legislature had the same intention that that is where the
application also shall be made, and made not later than dur
ing the regular office hours of the day previous or prior
to the spring election. The fact that, by so construing the
statute, the effect will be that the legislature will not have
made possible the exercise of the election franchise in every
instance, is no different than the result following the opin
ion rendered to the governor by the attorney general on
July 26, 1916; the attorney general then being the present
Justice Owen. That request was made immediately follow
ing the adoption of ch. 461, Laws 1915, and was made at a
time when many young men of voting age were absent from
the state in military service. If you are interested in read
ing that opinion, it may be found in V Op. Atty. Gen. 591.

It must be borne in mind that one of the prime purposes
of the careful detail with which the provisions for voting
are prescribed by the legislature is to safeguard against
election frauds. Absent voting is an innovation requiring
special safeguarding in this respect. And so it must be pre
sumed that the legislature intended the provisions of the
new law to be strictly followed.

FWK

Taxation — Exemption of horses, mules, wagonS, car
riages, sleighs, and harnesses from taxation by ch. 153,
Laws 1931, applies to assessment for year 1931.

June 6, 1931.

Tax Commission.

Attention Charles D. Rosa, Commissioner.

In your letter of June 1, you state that ch. 153, Laws 1931,
created par. (j), subsec. (12), sec. 70.11, Stats., exempting
from taxation the following personal property:
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"All horses, mules, wagons, carriages, sleighs, harnesses."

Sec. 2 of the act provides that:

"This act shall take effect upon passage and publication."

The act was published June 1, 1931.
You submit the question as to whether the exemptions

created by this act apply to the current assessment, that is,
the assessment for the year 1931.

The question is primarily one of ascertaining the legis
lative intent, and the following rule for ascertaining that
intent is set forth in 37 Cyc. 890:

"When a constitutional or statutory provision exempting
property from taxation goes into operation on a certain day
in the year before taxes for that year have been assessed,
or before the day when by law they become a fixed charge
on the property, the exempted property is free from the
taxes for the current year; but it is otherwise when the as
sessment is completed and the tax books closed before the
day when the statute takes effect."

See also People ex rel. A.B. Society v. Commissioners, 142
N. Y. 348.

On June 1, 1931, the date on which the act here in ques
tion was published and by its terms took effect, personal

property in Wisconsin was in the process of being assessed
by the local assessor of each assessment district, but the as
sessment was not completed on that date. Such assessment
is to be completed "if possible" before the date set for the
meeting of the board of review, sec. 70.06, Stats., which
meeting is fixed for the last Monday in June, subsec. (2),
sec. 70.46, Stats., at which meeting the assessor lays the
assessment roll before the board, subsec. (6), sec. 70.46,
Stats. In any event such assessment must be finally com
pleted before the first Monday in August, sec. 70.06, Stats.,
which is the date on which the assessor is required to de

liver the completed assessment roll to the local clerk, sec.
70.50, Stats.

In short, under our taxing statutes the assessment roll

prepared by each local assessor and reviewed by the board
of review is not regarded as completed or closed until the
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first Monday in August. Neither are the taxes for the cur
rent year regarded as assessed or levied or as becoming a
fixed charge upon the property until the first Monday in
August. See, Petition of Wausau Inv. Co., (1916) 163 Wis.
283, 289-290.

Since the act here in question took effect on June 1, 1931,
before the local assessment for 1931 was completed or closed
and before the tax for 1931 was assessed or became a
charge, it is the opinion of this department that the legisla
ture intended the exemptions created by the act to apply to
the assessment for 1981, and the act should be construed
as having such effect.

It has not been overlooked that sec. 70.06, Stats., con
tains a provision to the effect that personal property shall
be assessed "as of the first day of May" in each year. This
provision need not, however, be considered here, as the leg
islature has by ch. 153, Laws 1931, expressed its intent that
the exemptions thereby provided shall apply to the assess
ment for 1931.

FCS

Corporations — Co-operative Associations — Public Of
ficers — Register of deeds is required to index filed co-oper
ative association contracts under sec. 185.08, subsec. (5),
Stats., under name of each signer and fee is fifty cents for
each contract regardless of number of signers.

June 8, 1931.

Charles M. Pors,

District Attorney,

Marshfield, Wisconsin.

You ask the opinion of the attorney general as to whether
under sec. 185.08, subsec. (5), Stats., it is necessary for the
register of deeds to index the buying and selling contracts
with co-operative associations in the name of each of the
signers and if so, whether the register of deeds is entitled
to additional fees therefor.
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Ch. 185 provides for co-operative associations. Sec. 185.-
08 (2) authorizes "contracts between any association and
its members, whereby such members agree to sell all or a
specified part of their products to or through, or to buy all
or a specified part of their goods from or through the asso
ciation or any facilities created by the association," if such
contracts are otherwise lawful.

Sec. 185.08 (5) provides:

"The association may cause to be filed in the office of the
register of deeds of the county in which the member maker
of such contract resides, a copy of any such contract to sell
to or through the association. * The register of
deeds shall file such contracts and shall make indorsements
thereon and entries thereof in the same manner as is pro
vided by section 241.10 of the statutes with reference to
filing chattel mortgages, and shall be entitled to receive the
same fees for filing as in the case of chattel mortgages.
1 rom and after the date of such filing the same shall consti
tute notice to any and all persons that an interest in the
title to all property so agreed to be sold by the maker of
such contract during the term of such contract is vested in
the said association. In case of a purchase hereafter of any
such property by any party other than the association from
any party other than the association, no title of any kind
or nature shall pass to such other purchaser, and the said
association may recover the possession of such property
from any and all such other parties or from any party in
whose possession the same may be found, by replevin action,
or may sue for an injunction. * *

Sec. 185.08 (7) provides that the filing "shall constitute
notice that such contract, for the purposes of this section,
is and remains a valid contract as to all persons, until its
expiration * * and that when it shall have termin
ated, "the association shall on demand give to the member
a certificate to that effect, and the member shall within ten
days thereafter cause the said certificate to be filed with the
register of deeds in whose office the copy thereof was filed.
The register of deeds shall be entitled to the same filing fees
under this subsection as in the case of chattel mortgages
under section 241.10."

Sec. 185.08 (8) provides:
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"The legislature intends that subsection (5) of this sec
tion shall protect property interests of an association under
those contracts to sell to the association which are specific
ally authorized by subsection (2) of this section. * * *"

Sec. 185.08, was analyzed, discussed and held constitu
tional in Watertown M. P: Co-op. Asso. v. Van Camp P. Co.,
199 Wis. 379. The court says, p. 392:

•'* * * Sec. 185.08 (5) has substantially modified the
effect of such contracts as well as the rights of others to pur
chase the product affected by such contracts. The title to the
product affected by the contract is vested in the association.
Others purchasing the product, charged with constructive
notice of the existence of the contract, acquire no title there
to. But the person so purchasing must be charged with con
structive notice in order to be subject to the consequences
denounced by par. (5). The idea of the law is that the filing
with the register of deeds of a copy of the uniform contract,,
together with a sworn list of those who have entered into
the contract, gives such constructive notice. However, in
order for such filing to so operate, the provisions of the
statute must be substantially complied with. * * *"

That the legislature has deemed an orderly and.complete
index essential to that purpose is evidenced, it seems to me,
by the wealth of detail set forth in sec. 241.10, where it is
provided, in subsec. (2):

*  * shall keep the same in his office in regular and
orderly file * * * and shall indorse upon such instru
ment a number in regular order together with the time of
receiving the same, and enter the name of every party
thereto in a book kept for that purpose alphabetically,
placing mortgages and moj-tgagees under a separate head
and stating in separate columns, opposite each name, the
number indorsed upon the mortgage, * * *"

The provision of sec. 185.08 (5), that the register of
deeds shall "make endorsements thereon and entries thereof
in the same manner as is provided by section 241.10" and
the provisions of sec. 241.10 that the register of deeds
shall "enter the name of every party thereto * * * alpha
betically," seem to me to specifically require the register of
deeds to index the contracts under the name of each of the
individuals. Furthermore, this would seem essential to the
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legislative purpose of making the filing of such contract
constructive notice to the world of the disability of the par
ties to such contract to deal with the property other than as
provided in the contract.

On the question of the fees of the register of deeds, the
law also is specific. Sec. 18.5.08 (5) provides that he shall
receive "the same fees for filing as in the case of chattel
mortgages."

Subsec. (6), sec. 59.57 of the statutes provides that the
register's fee shall be:

"For filing every * * * chattel mortgage * * *
and making entries thereof, fifty cents."

You will note that the fifty-cent fee includes "making en
tries" thereof. Inasmuch as such instruments are filed, not

recorded, the entries referred to must be those set out in
sec. 241.10, which includes the duty to "enter the name of
every party thereto ♦ * * alphabetically." In other
words, the fifty cents includes indexing.

I am of opinion, therefore, that no additional fee may be
charged for indexing, regardless of the number of parties
to the contract.

You mention that in some instances these contracts have

over a hundred signers. It is true that this probably involves
a considerable amount of work for the register for a very
small fee. But we must not lose sight of the fact that the leg

islature must have had in mind, when it provided for the fil
ing of one uniform contract, with a sworn list of signers,

that there would be many names. It seems to me that the very

purpose of the statute providing for filing in that manner

was to facilitate the filing, and that economy to the co-op

erative associations might have been one of the purposes is

well within reason. And yet with the idea of many names

before it, the legislature has not seen fit to provide, as it did
in sec. 59.57 (3), for a graduated fee based on the number of
names. The court said in the Watertown v. Van Camp case,

supra, p. 386, that, "It is the manifest purpose of our legis
lature to promote the organization and success of co-opera
tive marketing associations," and I find no difficulty in be-
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lieving that the legislature, in fixing the register's fee, was
fui'ther promoting the welfare and success of such associa
tions.

FMW

Co7"porations — Securities Law — Under sec. 189.03, sub-
sec. (15), Stats., domestic corporation may sell stock of its
issue if total number of stockholders at no one time prior to
or at time when entire issue has been sold exceeds twenty-

five, without authority from railroad commission. Commis
sion may, however, regulate such salaries as authorized by
see. 189.03 (18).

June 9, 1931.

George C. Mathews, Director,

Securities Division,

Railroad Commission.

You refer to sec. 189.03, subsec. (15), Stats., which ex
empts fi'om the requirements of ch. 189, Stats.

"The sale by any domestic corporation of stock of its is
sue if the total number of holders of its stock, after that
to be issued is sold, does not exceed twenty-five, * *
and the total organization and promotion expenses in con
nection with such issue, exclusive of statutory fees and in
clusive of commissions on the sale of such securities, will
not exceed two per cent of the selling price thereof."

You then state that a Wisconsin corporation at present
has upwards of nineteen stockholders; that during a period
of a few years numerous people have been stockholders of
this company to a number far exceeding 25, but that prob
ably at no time during the period have there been twenty-
five stockholders at any one time.
You inquire; (1) Whether, in the event that the entire

capital stock has been sold, the sale of this stock in Wiscon
sin by this corporation has been illegal, and whether the
further sale of such stock by the corporation would be il-
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legal; and (2), whether, assuming that the authorized issue
of stock has never been completely sold, the sale of stock in
Wisconsin by this corporation has been illegal, and whether
the further sale of such stock would be illegal.
The statute above quoted very evidently exempts the sale

of its stock by a corporation in cases where the number of
stockholders at any date before the issue is sold or there
after does not exceed twenty-five. The fact that over a period
of years more than twenty-five persons have held stock
would not be material if there were never more than twenty-
five stockholders at the same time. In neither of the cases

included in your question would the sale of stock be illegal.
If, as you suggest, this exemption is being used for fraud

ulent operations, the commission apparently has power un
der subsec. (18), sec. 189.03, Stats., upon proper investiga
tion, to prohibit the sale or fix the terms and conditions on
which such sale may be made, and to require the discontin
uance of unfair or fraudulent practices. You indicate that
action under this subsection has already been taken with re
spect to the corporation in question.
SB

Taxation — Tax Sales — Former opinion did not pass
upon obligation of county under sec. 75.22, Stats., to refund
taxes upon land upon which county had certificate, where
subsequent purchaser of tax certificate has tax deed thereon
three years old.

June 10,1931.

James R. Durfee,

District Attorney,

Antigo, Wisconsin.

Following the rendering to you of an opinion of this
department on April 23, 1981, XX Op. Atty. Gen. 202,
wherein it was said that upon the facts presented by you,
the county was required not only to refund the monies paid
for tax certificates subsequent to the taking of a certificate
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by the county, but also to refund subsequent taxes paid on
the land, it has come to our attention that the opinion has
ben misinterpreted in some quarters as meaning that a
county is in all instances compelled to so refund both the
purchase price of subsequent tax certificates sold and also
subsequent taxes paid. In order to correct any possible mis
interpretation of the opinion by failure to confine it to the
facts therein recited, I am writing you that the opinion does
not pass upon a case where the subsequent purchaser of
certificates makes no demand for refund, but takes a deed
on his certificate, which deed he retains for a period of three
years or more. That is, the opinion did not interpret or ap
ply the phrase in sec. 75.22, Stats., "within the time herein
after described."

FMW

Public Officers—County Board—Malfeasance—County
board member may, under sec. 59.06, subsec. (2), Stats., act
on committee in charge of installation of elevator in county
building and may receive for such work per diem and mile
age, but such compensation and mileage is limited to thirty
days under subsec. (2), par. (b) thereof.
Moneys illegally disbursed by public officers may be re

covered from such officials themselves and from recipients
thereof in actions brought by tax payers on behalf of pub
lic.

June 10, 1931.

R. M. SCHLABACH,

District Attorney,

La Crosse, Wisconsin.

You submit for the consideration of this department the
following statement of facts and request an opinion thereon:
You state that the county of La Crosse several years ago
erected at a cost of approximately $125,000 a county build
ing to be used for the care of tubercular patients. This build-
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ing is several stories high. Recently the county of La Crosse
installed an elevator in this building costing approximately
$12,000. This elevator was installed for the purpose of ren
dering the building more useful and more convenient. The
elevator, which was an enclosed one, was installed under
contract and a member of the board of supervisors super
vised the inspection of the installation. For his work of in
spection he made the regular per diem charge such as mem
bers of the county board are allowed when meeting at ses
sions or at committee work.

In his report to the county board, his item of inspection of
$400 was held up because of an objection raised by one of
the county board members who declared the charge to be
illegal. He then submitted his claim to the county for ap
proximately seventy days' work on a committee in charge of
the installation of this elevator and the claim committee and

the county board allowed him his per diem and mileage for
the seventy days.

Upon the above statement of facts you ask the following
questions which will be answered seriatim:

1. Is it legal for this county board member to act as in
spector of the installation of the elevator in the county
building on behalf of the county and to charge for such serv
ices?

2. Would a member of a committee in charge of the in
stallation of an elevator come within the exemption set out
in sec. 59.06, subsec. (2), Stats., which section limits the
compensation received for services of committees to thirty
days "except members of the committees appointed to have
charge of the erection of any county buildings."

3. What is the liability of a chairman of the town board,
the clerk of the county and the treasurer of the county who
sign all county checks in the event that they would issue a
check to such member for the amount allowed by the claims
committee and the county board, namely, per diem and mile
age for seventy days?

1. Sec. 59.06 (2) (a) and (b), Stats., provides:

"The members of such committee shall receive such com
pensation for their services as the county board shall allow,
not exceeding the per diem and mileage allowed to members
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of the county board. No supervisor shall be allowed pay for
committee service while the board is in session, nor for mile
age except in connection with services performed within the
time herein limited. The number of days for which compen
sation and mileage may be paid a committee member in
any one year, except members of committees appointed to
have charge of the erection of any county buildings, and
except as otherivise provided by law, are limited as follows:
"(a) In counties containing less than twenty-five thou

sand population, according to the last preceding state or
United States census, to twenty days in the aggregate, not
more than ten days of which shall be for services on any
one committee.

"(bj In other counties, to thirty days in the aggregate
for services on one or more committees."

Sec. 66.11 (2), Stats., provides:

"No member of a town, village, or county board, or city
council shall, during the term for which he is elected, be
eligible for any office or position which during such term
has been created by, or the selection to which is vested in,
such board or council."

Sec. 348.28, Stats., relates to malfeasance of public offic
ers and prohibits any officer of any county from reserving
or acquiring any pecuniary interest, directly or indirectly,
in any purchase or sale of any personal or real property, or
in any contract, proposal or bid in relation to the same or in
relation to any public service, and provides that any con
tract to which any county is a party entered into in viola
tion of the provisions of this section shall be null and void.

1. Your first question must be answered in the affirm
ative, if a committee was in fact appointed under sec. 59.06,
Stats. It is the opinion of this department that sees. 66.11
(2) and 348.28, Stats., are not applicable where a commit
tee has been appointed under sec. 59.06, Stats. Sec. 59.06,
Stats., makes express provision for the appointment and
compensation of committees composed of members of the
county board. Subsec. (2) thereof provides that the mem
bers of such committees shall receive such compensation for

their services as the county board shall allow, not exceeding

the per diem and mileage allowed to members of the county
board, but limits the number of days for which compensa-
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tion and mileage may be paid a committee member in any
one year to thirty days in counties containing more than
twenty-five thousand population, except that members of
committees appointed to have charge of the erection of any
county buildings are not subject to this limitation. It is clear,
therefore, that it is legal for a member of the county board
to act on a committee in charge of the installation of an ele
vator in a public building on behalf of the county and to
charge for such services, provided, however, that the num
ber of days for which compensation and mileage may be
paid such committee member in any one year is limited to
thirty days in the aggregate for services on one or more
committees. If, however, the county board member was not
on a committee created under sec. 59.06, Stats., but was a
mere employee of the county in charge of such installation,
then sec. 348.28, Stats., would apply and such contract would
be null and void and the county would incur no liability
whatever thereon. Henry v. Dolen, (1925) 186 Wis. 622
203 N.W, 369.

2. Your second question must be answered in the neg
ative. It is the opinion of this department that the installa
tion of an elevator in a county building is not the erection
of any county building within the meaning of subsec. (2),
sec. 59.06, Stats. The compensation of a member of a com
mittee in charge of the installation of an elevator in a county
building would therefore be limited to thirty days for com
pensation and mileage. It is elementary that statutes au
thorizing pay to public officials must be construed strictly
against the official, and a strict construction of sec. 59.06
(2), Stats., requires the conclusion that the installation of
an elevator in a county building is not the erection of a
county building within the meaning of this section.

3. It is the opinion of this department that the members
of the county board and the officers issuing county checks
in violation of the law are personally liable for paying out
money illegally, and the amounts so paid out may be recov
ered from the officials themselves and from the recipients
thereof in actions brought by taxpayers on behalf of the
public. Webster v. Douglas County, (1899) 102 Wis. 181,
194, 77 N. W. 885, 78 N. W. 451; Neacy v. Drew, (1922) 176
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Wis. 348, 360,187 N. W. 218; McQuillin on Mun. Corp. Vol.
2, sec. 540; XIII Op. Atty. Gen. 654.
HHN

Trade Regulation — Conditional Sales — One who mali
ciously and with intent to defraud prior to performance of
condition in conditional sale, sells, mortgages or otherwise
disposes of such goods under claim of full ownership, is
guilty under sec. 122.15, Stats., even though conditional
sale was not filed as required by statute.

June 11, 1931.

Simon Horwitz,

Assistant District Attorney,

Oshkosh, Wisconsin.

In your communication of June 6, you refer to sec. 122.15,
Stats., and you inquire whether the filing of a conditional
sales contract is necessary for the institution of a prosecu
tion against the buyer for a wrongful sale, mortgage or dis
posal of goods under claim of full ownership.

Said sec. 122.15 reads thus:

"When, prior to the performance of the condition, the
buyer maliciously or with intent to defraud, shall injure, de
stroy or conceal the goods, or remove them to a county
where the contract or a copy thereof is not filed, without
having given the notice required by section 122.13, or shall
sell, mortgage, or otherwise dispose of such goods under
claim of full ownership, he shall be guilty of a misdemeanor
and upon conviction thereof shall be imprisoned in the
county jail for not more than one year or be fined not more
than five hundred dollars or both."

Your question must be answered "no." If the owner of the
goods which were mortgaged prior to the performance of
the condition, maliciously and with intent to defraud, sells,
mortgages or otherwise disposes of such goods under claim
of full ownership he is by the words of this statute guilty
of a misdemeanor.

JEM
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Fish and Game — Wholesale Fish Markets — Peddlers —

One who does not sell fish as wholesaler and does not main

tain wholesale fish market is not required to secure license
under sec. 29.135, Stats.

If he peddles fish, however, he is required to have ped
dlers' license.

June 11, 1931.

C. F. Morris,

District Attorney,

Washburn, Wisconsin.

You state that a deputy conservation warden has caused
the arrest of a resident of your county for selling fish with
out the license that was required by sec. 29.135, Stats.; that
it appears that the alleged offender buys fish from fishermen
and peddles them out to the consumer, going from place to
place. He claims that he is not a wholesaler and that he does
not maintain a wholesale fish market. You state that it

seems to you that the position taken by the accused in this
case is well grounded and that the only license he is re
quired to have is one under the provision of sees. 129.01
and 129.02, Stats.

You are right in your conclusions. He is a peddler and
requires a peddler's license, but he certainly is not a whole
saler nor does he conduct a wholesale fish market under the

facts stated above.

JEM
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Corporations — Securities Law — Trust certificates se
cured by trusteed notes and real estate mortgages are "evi
dences of debt secured by mortgage," so as to enable them to
qualify as Class A securities under sec. 189.05, subsec. (1),
Stats.; but stock of corporation organized solely to liquidate
notes secured by real estate mortgages is not.

June 11, 1931.

Railroad Commission.

Attention George C. Mathews, Director.

You state that a corporation has been formed to purchase
the assets of an investment corporation owning many real
estate mortgages, and that the new corporation will liquid
ate these assets over a period of years. The new corpora
tion, to raise funds to liquidate the claims of bondholders
of the old company, will issue trust certificates, secured by a
recorded assignment of notes and secured mortgages to a
trustee. The certificates will have a stated principal amount
and coupons representing interest, and maturity, simulat
ing the ordinary bond issue directly secured by trust deed
of real estate. It is proposed to issue $1,600,000 in certific
ates against $5,000,000 of undefaulted notes secured by first
real estate mortgages, each certificate holder being entitled
to participate pro rata in the security.
You ask:

"1, Are such trust certificates evidences of debt within
the meaning of subsec. (1), sec. 189.05?
"2. If it is determined that such securities are evidences

of debt, would the issuance of a permit qualifying such se
curities as Class A set a precedent which would require
qualification of the stock of a corporation whose only busi
ness was to liquidate certain securities, and where the se
curity of the stockholders would, in a measure, be compar
able to the security afforded the holders of trust certificates
under the plan submitted herewith?"

Subsec. (1), sec. 189.05 reads:

"Class A. Securities in Class A shall comprise the follow
ing:

"(1) Evidences of debt secured by mortgage or deed of
trust upon land or leaseholds and buildings thereon where
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the total amount of such securities and prior incumbrances,
excepting special assessment taxes, does not exceed sixty
per cent of the then fair market value of the lands or lease
holds and buildings included in such mortgage or deed af
ter deducting from such value the amount of any special as
sessment taxes unpaid."

I think there can be no question that these trust certifi
cates are evidences of debt within the meaning of the fore
going statute. The purpose of the securities law "to protect
the residents from the purchase of worthless obligations
for the payment of money in whatever form such obliga
tions took" {Creasy Corp. v. Enz Bros. Co., 177 Wis. 49, 52)
requires that "evidences of debt" used in the definition of
"security" in sec. 189.02 (7), be given a broad interpreta
tion, and that intei'pretation must be carried through to
the use of the term in sec. 189.05 (1). In general, it may
be said that an evidence of debt includes every evidence of
an obligation to pay money, and these certificates are cer
tainly included.

Whether they are "secured by mortgage or deed of trust
upon land" as required by sec. 189.05 (1), so as to consti
tute them Glass A securities, is a closer question. If the
mortgages that are to be assigned to the trustee were di
rectly on their face security for this issue of trust certifi
cates, the calls of the statute would be directly met, but the
mortgages were given to secure various notes evidencing the

loans made to the mortgagors, so that the certificates are

secured by the notes which are secured by the mortgages.

However, while the security will be one step removed, I am
of the opinion that it is just as effective as it would be in

the case of a direct bond issue upon trust deed. A debt or
claim is "secured" when it is a lien upon the "security" in

such manner that the "security" may be used to satisfy the

debt and may not be used in any manner inconsistent there

with. The full purpose of sec. 189.05 (1) that the holders

of the evidences of debt shall have recourse to the land for

payment of the debt is as completely satisfied by these trust

certificates secured by the trust assignments of the notes

and mortgages on real estate as it would be by the ordinary
trust deed bond issue.
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I interpret your second question to be whether the qual
ification of the certificates as Class A would set a precedent
which would require similar (i.e., Class A) qualification of
the stock of a corporation such as described in your ques
tion.

My answer to your second inquiry is, No. The corporate
stock would have the mortgages back of it, but it would not

be "secured" by the mortgages. While, in a broad sense, the
officers and directors of a corporation are trustees for the
stockholders, yet that element of trust is lacking which the
word "secured" implies. And the stockholders could not
have that direct connection with the mortgages, as assur

ance for the return of their investment, that exists as to the
trust certificates. For example, corporation creditors could
intervene between the stock and the mortgages, whereas
that would not be true as between the certificates and the

mortgages. Moreover, the fundamental conception of stock is
not that the corporation shall realize upon assets for the
retirement thereof, but rather that the capital is to be kept
in the corporation and used in the corporate business. This
is vastly different from the case of the certificates, where
the mortgages are to be realized upon expressly for the
purpose of retiring such certificates. I am of the opinion
that such capital stock would not be secured by mortgage or
trust deed within the meaning of subsec. (1), sec. 189.05.

FMW
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Taxation — Tax Sales — Tax deed secured by Adams
county upon 1927 tax sale is superior to any later tax deed
issued to third parties on 1926 tax sale.

Person holding tax certificate on land for taxes of 1926
is entitled to tax deed on such certificate, although tax deed
has already been issued to county on tax certificate for same
land for taxes of 1927.

June 12, 1931.

Fulton Collipp,

District Attorney,

Friendship, Wisconsin.

You submit for the consideration of this department the
following statement of facts and request an opinion thereon:
You state that the county board of Adams county by reso
lution ordered the county clerk to take tax deeds on certain
lands in Adams county where the county holds tax certif
icates for the 1927 tax sale. The county also has tax cer
tificates on this description since 1927. However, it appears
that certain individuals hold tax certificates for the 1926

sale. You ask the following questions:

1. Is the county clerk safe in taking a tax deed on the
1927 sale at the present time or to protect the county,
should he wait until the 1926 tax certificates held by third
parties are outlawed in 1932?

2. What shall the county clerk do if the owner of the 1926
tax certificate appears and demands a deed?

3. Who will hold the title if the two deeds are issued?

1. It is the opinion of this department that the county
may, at this time, take a tax deed on the 1927 sale. It is
well settled that a valid deed on a later assessment cuts off

all former titles and liens and is superior to a subsequent
deed issued on a prior assessment. Truesdell v. Rhodes,
(1870) 26 Wis. 215, 218-219; Sayles v. Davis, (1868) 22
Wis. 225; Eaton v. North, (1872) 29 Wis. 75; Jarvis v. Peck,
(1865) 19 Wis. 74. Hence it follows that a tax deed secured
by Adams county upon the description in question on the
1927 tax sale is superior to any subsequent deed which
might be issued to third parties on the 1926 tax sale. The
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county is, therefore, fully protected if it secures a tax deed
on the 1927 tax sale in so far as any subsequent deed issued
on a prior assessment, namely the 1926 sale, is concerned.

2. In XIX Op. Atty. Gen. 250, it was held that a person
holding tax certificates on a piece of land for 1924 and
1925 is entitled to a tax deed on such certificates although
a tax deed has been issued to the county on a tax certificate
for taxes of 1926. It was there ruled that the provisions of
sec. 75.14, (2), Stats, are mandatory upon the county clerk
and that he has no discretion in the matter. The county
clerk for Adams county would, therefore, be compelled to
issue a tax deed to the holders of tax certificates for the
1926 sale upon demand.

3. In examining the annotations to sec. 75.14, Stats., I
find the following cases, which directly answer your ques
tion: Sayles v. Davis, (1868) 22 Wis. 225; Knox v. Leid-
gen, (1868) 23 Wis. 292; Truesdell v. Rhodes, (1870) 26
Wis. 215; Eaton v. North, (1872) 29 Wis. 75.
These cases are authority for the proposition that a valid

deed on a later assessment cuts off all former titles and liens

and is superior to a subsequent deed issued on a prior as
sessment. It is apparent, therefore, that the tax deed of
Adams county on the description for the 1927 tax sale would
be superior to any subsequent deed which might be issued
for a prior assessment, namely for the 1926 tax sale, and
would cut off all former titles and liens.

HHN
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Bridges and Highways — Eminent Domain — Words and
Phrases — Owner — Word "owner" as used in sees. 83.07
and 83.08, Stats., includes mortgagees and other lien holders
having vested property right in land to be acquired by con
demnation.

Where awards are made all such owners should be in
cluded therein.

Venue upon appeal from such award is in county in which
land taken is located.

It is proper that compensation for taking land for high
way purposes be paid to clerk of circuit court for benefit of

interested parties in cases where fee holder and lien claim
ants cannot agree upon division thereof.

June 12, 1931

Highway Commission.

Attention K. G. Kurtenacher, Secretary.

You refer to the provisions of sec. 83.07, Stats., and the
provisions of sec. 83.08 Stats., as amended by ch. 22, Laws
1931, and sec. 82.02, created by the same act.

Sec. 83.07 provides for the acquisition of lands or interest
therein needed to carry out the provisions of ch. 83 by the
county. The county highway committee may purchase by
agreement with the owner or may proceed under the gen
eral eminent domain statutes, ch. 32, or by application to
the county judge, who is directed to make an award within
five days. When the award is made by the county judge,

"The county committee lY^^y then pay the sum
awarded to the owner by delivering to him a county or town
order, or tender the same and the title to the property and
rights sought to be acquired shall thereupon vest in the
county * *

Provision is made for appeal from the award to the county
judge by either party.

Sec. 82.02 (16), as created by ch. 22, Laws 1931, author
izes the highway commission

"To acquire any lands or rights in lands that the com
mission may deem necessary to cany out any highway im-



412 Opinions op the Attorney General -

provement made by the state, in the manner provided for
town boards and county highway committees in sections
81.08, 83.07 and 83.08."

Sec. 81.08 relates to temporary highways and detours,
and is apparently not concerned in the questions here raised.

Sec. 83.08, as amended by ch. 22, Laws 1931, provides
that the bounty highway committee, if it cannot deal by
contract, may acquire property needed for highways by
condemnation proceedings in the manner provided by ch.
32 of the statutes, or by sec. 83.07, Stats., as above indicated,
and also provides a third method, as follows:

The committee may

"* * * make and sign an award of damages to the land
owner and, when approved by the state highway commission,
shall file the same with the county clerk; and thereupon the
amount so awarded shall be payable the same as when the
land is acquired by contract; and the land owner may re
ceive the same without prejudice to his right to claim and to
contest for a greater sum. When such award shall have
been made, approved and filed, the highway authorities and
their contractors and employes may take possession of the
premises and proceed with the contemplated highway im
provement and construction. A copy of the award shall be
promptly delivered or mailed to the owner if his address be
known and if not known then to the occupant of the land.
If the land is unoccupied and the address of the owner is un
known, the award shall promptly be published for three suc
cessive weeks in a newspaper having general circulation in
the county. The land owner may at any time after the date
that the highway authorities take possession of the land in
question, proceed as provided in chapter 32 to have his dam
ages appraised, or may apply to the county judge on five
days' written notice to any member of the county commit
tee, to appraise the owner's damages and thereafter the
proceedings shall be as provided in section 83.07 and the
provisions of said section shall apply."

The questions which you present all relate directly to the
meaning of the words "owner" or "land owner" as used in
the sections above quoted.

You inquire whether an award made under sec. 83.08, or
upon application to the county judge as provided in sec.
83.07, or a taking under ch. 32, Stats., may be paid to the
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clerk of the circuit court for the benefit of the fee owner
and the mortgagee if the property is encumbered, in cases
where the fee owner and mortgagee cannot agree upon a di
vision of the award.

In the case of proceedings under ch. 32, Stats., the whole
matter is within the control of the court, who may bring
in such persons as parties who have a lien or other property
interest in the land of such character as to be alfected by
the taking, and direct the payment in accordance with the
rights of the several parties. 20 C. J. 919. Proceedings under
sec. 83.07 before the county judge are similar in this re-
pect. The county judge would have the right in making his
award, if it appeared that other persons had a property in
terest in the land in question, to direct that they be brought
in and made parties, and that the award be paid into court
pending a determination of the rights of said parties.
With respect, however, to awards made under the pro

visions of sec. 83.08, no judicial action is contemplated un
til after the award has been made, and the money paid over.
The award is to be made to the "owner" and there is no

language which specifically includes mortgagees or other
lien holders. If the award is made to the person who holds
legal title to the land, and the property is thereby trans
ferred to the state or county, without right of recourse by
the mortgagee or other lien holder, it is evident that there
would be a taking of property for public use without com
pensation, which would be in violation of the constitution.
Liens on real estate are property rights subpect to the pro
tection of the constitution. Fulton v. First Volunteer Co. of
Oconto, Wis. , 236 N. W. 120.

When a statute is capable of different constructions, that
construction should be favored which will comply with con
stitutional requirements.

The word "owner," used in statutes relating to the taking
of private property for highway purposes, has been con
strued to apply to all persons having an interest in the real

estate taken or damaged. Rule v. Sioux County, 144 N.W.
806, 94 Neb. 736; McCullough v. St. Edward Elec. Co., 165

N.W. 157, 101 Neb. 802. In the latter case, the court cites

State V. Missouri P. R. Co., 75 Neb. 4, 105 N.W. 983, as
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holding that all parties having an interest in land, such as a
lien of a mortgage or a lien for taxes, are owners within the
meaning of a highway condemnation statute.

In Merriman v. City of New York, 125 N. E. 500, 227 N.
Y. 279, it was held that a mortgagee is an "owner" within

the eminent domain provisions of the city charter of New
York. In Blaine County Bank v. Noble, 155 P. 532, 534,
55 Okla. 361, it was held that the term "owner," as used

in determining who may redeem from tax sales, includes
mortgagees, judgment creditors and holders of contingent
interests in the land affected by the sale. In Merrill R. & L.
Co. V. Merrill, 119 Wis. 249, 254, it is said in defining the

word "owned" "that it is a general expression to describe a
great variety of interests, and may vary in significance ac
cording to context and subject matter."

When the provisions of sec. 83.08 are read in connection

with the general condemnation statutes, the word "owner"
as used therein may be construed as including mortgagees

and other lien holders,—in other words, all those whose
vested property rights would be injuriously affected by the
taking of the land. Under this construction of the statute,
all such lien holders should be included in the award, and
the payment, if made, should be made to all owners within
the above construction.

If the interested parties refuse to accept the award upon
tender thereof as provided in the statute, they would have
no right to injunctional relief to restrain entry upon the
land. Muscoda Bridge Co. v. Worden-Allen Co., 196 Wis.
76. After entry, such owners might begin an action in ac
cordance with the provisions of sec. 32.15, Stats., or at any
time after the award is made appeal to the county court
from the award, and in either case the court would have
jurisdiction to adjudicate their respective rights in the
property.

You point out that no provision is made for giving notice
of the intention to make an award to persons having an in
terest in land. The making of the award is a preliminary
step and ample provision is made for judicial determina
tion of the rights of the parties thereafter upon appeal
from the award. The fact that no notice is provided for
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prior to the making of the preliminary award, does not
impair any constitutional right. However, as an aid to the
agency making the award, it would appear desirable that
an unofficial notice be given of an intention to make an

award, so that facts may be obtained as to what, if any,
lien holders claim rights in the property, as well as other
information which would be of assistance in determining
the proper amount of the award.

You inquire whether when a tender is made, or an award
is made, the same should be made to both husband and wife.
Where the legal title is in the husband, the wife has a dower
right in the property, and for this reason it is the safer
plan that the tender be made to both husband and wife. 20
C. J. 923-924.

You inquire as to the venue of appeals from awards
made by the state highway commission under sec. 88.08,
Stats. The appeal from such awards may be as provided in
the general condemnation statutes, ch. 32, Stats., or to the
county judge, where the procedure would be the same as
that provided in sec. 83.07, Stats. In either case, the venue
would be the county in which the land is located. There
is no provision of the statutes fixing the venue of such ap
peals in Dane county.

You ask also whether an award made under sec. 83.08,
Stats., or upon application to the county judge as provided
in sec. 83.07, Stats., or under ch. 32, Stats, may be paid to
the clerk of the circuit court for the benefit of the fee owner
and lien holders in cases where the property is encumbered
and the interested parties cannot agree upon a division of
the award.

Sec. 80.31 (3), Stats, reads as follows:

"In case any lands taken by contract or condemnation
for highway purposes shall be incumbered, and the owners
of the fee and of the incumbrance shall not agree upon the
division to be made between them of any damages to be
paid on account of such taking, said damages may be paid
to the clerk of the circuit court of the county, and when
so paid may be apportioned among the parties entitled
thereto by said court upon the application of any party in
terested upon not less than five days' written notice to the
other party."
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This statute was enacted by eh. 446, Laws 1923, in which
was also included the contract and award features of sec.
88.07. The language used is broad, and apparently was in
tended to provide a method of equitable settlement of the re
spective rights of the fee holder and lien claimants to the
compensation paid for the taking of land for highway pur
poses irrespective of the method of acquisition.
Your question is, therefore, answered in the affirmative.

SB

Counties — County Orders r— Parliamentary Procedure
— Public Officers — County Clerk — Instances enumerated
in which county clerk is authorized to issue orders without
resolution from county board.

County board may delegate ministerial and executive
functions to committee.

Adoption of committee report recommending approval of
bills becomes action of county board; oral motion when
adopted is resolution and sufficiently complies with provi
sion of sec. 59.17, subsec. (3), Stats.; it is not necessary to
have roll call.

Adoption of budget, however, without any further action
of county board does not authorize clerk to issue orders as
required by sec. 59.17 (3).

June 15, 1931.

Ross Bennett,

District Attorney,

Portage, Wisconsin.

You state in your communication of June 3 that the
county clerk of Columbia county has requested an opinion
on the construction of sec. 59.17, subsec. (3), Stats.

Said section provides that the clerk shall

"Sign all orders for the payment of money directed by
the board to be issued, and keep in a book therefor a true
and correct account thereof, and of the name of the person
to whom each order is issued; but he shall in no case sign
or issue any county order except upon a recorded vote or
resolution of the iaoard authorizing the same; * * *"
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The clerk wishes to know if there are any moneys that
can be paid out by himself without having each individual
claim passed upon by the county board, and if there are any
checks that he is authorized to issue without having the in
dividual check or order passed upon by the county board
and if there are, what they are. This question must be an
swered "yes." In sec. 59.81, subsec. (2), it is provided;

"In all counties having a population of less than three
hundred thousand, all disbursements from tlie county
treasury shall be made by the county treasurer upon the
written order of the county clerk after proper vouchers
have been filed in the office of the county clerk; and in all
cases where the statutes provide for payment by the treas
urer without an order of the county clerk, it shall hereafter
be the duty of the county clerk to draw and deliver to the
treasurer an order therefor before or at the time when such
payment is required to be made by tlie treasurer. The pro
visions of this subsection shall apply to all special and gen
eral pi-ovisions of the statutes relative to the disbursement
of money from the county treasury."

In XIII Op. Atty. Gen. 97, the attorney general used the
following language concerning this statute:

"* * * The last sentence of the provision of the stat
ute under consideration clearly and expressly makes its
provisions applicable to all special and general provisions
of the statutes providing for the disbursement of county
funds by the county treasurer, the purpose being to have
all orders for such disbursements pass through the county
clerk's office. The county clerk is the bookkeeper for the
county."

In XIII Op. Atty. Gen. 10, it was held:

"County clerk is required to sign all orders on county treas
urer for disbursement of drainage funds."

It was said that prior to the passage of sec. 59.81, subsec.
(2), the tax commission, pursuant to authority vested in it,
had prescribed similar requirements for county accounting,
and this section was passed merely to insure, through a re

quirement of greater dignity, the observance of this prac
tice. This provides a uniform method of disbursing money
and keeping check upon public officials.
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You will note that in sec. 59.77, subsec. (5), the jurors,
witnesses, and interpreters are paid upon the certificate of
the officer before whom such juror, witnesses or interpreter

attended and upon presentation of such certificate and that
of the district attorney, "the county treasurer shall, except
in counties having a population of over three hundred thou
sand, pay to the holder of such certificate the amount therein
set forth, out of the funds of the county, and such certificate
with the indorsement thereon shall be filed in the office of the

county treasurer." See XIII Op. Atty. Gen. 97.
In sec. 46.18, subsec. (1) it is provided that every county

home, asylum for the chronic insane, tuberculosis hospital
or sanatorium, house of correction or workhouse, estab
lished by any county, shall be governed by a board of trus
tees, and in subsec. (6) it is provided:

"At least once each month the trustees shall audit all
claims against the county incurred on behalf of said insti
tution, when presented to them verified under oath by the
claimant or his agent, and when allowed the president and
secretary shall certify such claims to the county clerk, who
shall thereupon issue county orders for their payment. *
*

The fees of public administrators for appearance in in
heritance cases are paid on order of the judge by the county
treasurer under sec. 72.17, subsec. (3). Mothers' pensions
are paid upon the orders of the judge of the court having
jurisdiction by the county treasurer under sec. 48.33, sub
sec. (9). Divorce counsel fees are paid if not collected from
the person proceeded against, out of the county treasury
upon the order of the presiding judge and the certificate of
the clerk of the circuit court in compliance with sec. 247.29.
The compensation for the counsel appointed for indigent
defendants is paid by the county treasurer upon presenta
tion to him of the certificate of clerk of said court under

sec. 357.26, and under sec. 59.44 (2) the compensation of
special counsel for the district attorney's office is paid by
order of the court entered in the minutes in the man

ner provided by law for the payment of counsel for indi
gent criminals. The payment for the construction of high
ways is made under sec. 83.04, which provides in subsec.
(4):
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"Upon contract construction payment shall be made ac-
to the tei'ms of the contract, but final payment

shall not be made until the work has been accepted as com
plete by the state highway commission. In case of non-
contract work payment shall be made monthly upon verified,
detailed, statements and pay rolls prepared by the county
highway commissioner and approved and allowed by the
county highway committee, and all payments shall be made
by orders on the county treasurer in the ordinary form
signed by the chairman of the county board and the county
clerk, unless the county has adopted some different method
of making disbursements, in which event it shall be accord
ing to such method and all orders shall be drawn upon and
paid out of the fund provided for such construction. Said
statements and pay rolls shall be filed with the county
clerk."

The salaries of county officers are fixed by the county
board. See sec. 59.15 (4).

Sec. 59.80 (1) provides:

"Salaries of county officers, deputies, clerks, assistants
and employes shall be paid at the end of each month, but
the county board of counties having a population of two
hundred fifty thousand or more may authorize the payment
of such salaries therein semimonthly."

I am of the opinion that the resolution fixing the com
pensation of these officers together with the provision in sec.
59.80 authorizes the payment by the county treasurer upon
orders of the county clerk without a further vote or reso
lution by the county board, and that all the instances above
cited do not require a vote of the county board to authorize
the clerk to issue orders for them. The special provision
of the statute in each case is controlling over the general
provision in sec. 59.17, subsec. (3), under well known rules
of statutory construction.

There are, however, claims against the county which are
required to be passed upon by the county board and the
payment authorized by recorded vote or resolution of said
vote. It would seem to me that the items adopted by your
county board in its budget for the year 1931 would hardly
be sufficient to comply with this provision of the statute.
I am, however, informed that the practice in your county
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has been for the clerk to draw his order for the payment of
some of these items without especial resolution of the
county board or upon the recorded vote. I believe this prac
tice of the county board and the clerk in the past has not
been in compliance with the statute. Undoubtedly the county
board has generally ratified by subsequent action and ac
quiescence the actions of the county clerk which it has power
to do.

In this connection you asked the question whether the
enclosed is sufficient resolution or recorded vote to allow the
clerk to disburse the amounts listed thereunder without any

further vote or resolution from the board. In answering

this question in the negative, it must be borne in mind that
the county board as a legislative body may delegate purely
ministerial or executive functions to a committee and that

the action of the committee within the scope of such dele

gated function or power will bind the county. In some
counties the county board has delegated to the committee
the power to audit, with proper limitations, and order paid
certain bills, as telephone, light, postage and other bills
which are presented regularly for payment and on some of
which a discount is given if paid within a certain time. I
believe this may be legally done, as a delegation of such
power to a committee is a ministerial function which is
proper to be delegated to a committee. Duliith S. S. <& A.
Ry. Co. V. Douglas County, 103 Wis. 75.

You inquire whether a vote passed by acclamation, of
which the clerk keeps a record, is a recorded vote, in other
words, would claims allowed by the county board upon
which there was merely a vote taken by acclamation be a
sufficient compliance with the provision of sec. 59.17, subsec.
(3). In an official opinion of this department, IX Op. Atty.
Gen. 573, it was held that an oral motion when adopted by
a county board or city council becomes a resolution. This
was passed upon in tlie decision of our court in Green Bay
V. Brauns, 50 Wis. 204, 207, where the court said:

*  * \Ye suppose, however, when this oral motion
was adopted by the common council it became a resolution
or order of that body * ■%"
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and the case of Meade v. Dane County, 155 Wis. 632, where
the court said, p. 642:

"* * * when an oi*al motion is adopted by the com
mon council it becomes a resolution * *

There is no law which requires that a resolution fixing the
salaries of county ofl^icers shall be adopted by roll call vote.
XI Op. Atty. Gen. 10. In State ex rel. Treat v. Richter,
County Clerk, 37 Wis. 275, it was held:

"When the county board of supervisors has audited an
account and ordered its payment, it is the duty of the county
clerk to make and sign, and of the chairman of such board
to countersign, orders upon the county treasurer
(Syllabus.)

In Bartlet v. Eau Claire County, 112 Wis. 237, 245, it was
held that it is generally considered in deliberate assemblies
that the adoption of a report of a committee containing rec
ommendations constitutes a sufficient declaration, of the

body itself in favor of those recommendations. In Spofford's
Practical Manual of Parliamentary Rules 57 it is said:

"When the report of a committee [containing recommend
ations] is adopted or agreed to, it becomes thereby the act
of the assembly";

and Haines on Parliamentary Law 145 holds:

"After a report is adopted, the recommendation of the
committee becomes the sense of the assembly."

I believe this question should, therefore, be answered in
the affirmative. I do not believe that it is necessary to have
a roll call in order to comply with sec. 59.17, subsec. (3).
JEM
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Bridges and Highways — Claims — Contracts — Courts
— Liens — State highway commission is advised to with
hold payment of money due on highway contract until court
has adjudicated rights of various claimants and creditors.

June 15, 1931.

Highway Commission.

Attention Walter B. Blair, Chief Accountant.

You have submitted a detailed statement with reference

to claims, judgments and assignments growing out of a con
tract for a certain highway construction project and request
an opinion on the proper disposition of money due on that
contract.

Your several questions will not be answered specifically
or in the order stated, for the reason presently given. In pre
vious opinions by this department to your commission and
to district attorneys, many different questions arising by
reason of the lien statutes have been discussed, including
most, if not all, of the questions you raise.

In the opinion in XVIII Op. Atty. Gen. 646 were discussed
relative rights of lien claimants under sec. 289.53, Stats.,
of nonlien claimants and judgment creditors under sec. 304.-
21, Stats., of holders of orders, and of assignees.

In the opinion in XII Op. Atty. Gen. 188 was discussed
the question as to whether the highway commission had
power to "accept" the order of a contractor given for pur
poses named in the statement of facts of that opinion. This
opinion also discussed the precedence of a claim for a lien
over such an order. In the same volume, on page 102, this
department ruled that claims of lien claimants, under sec.
289.53, Stats., had precedence over assignments; and, in
XII Op. Atty. Gen. 438 and in XIV Op. Atty. Gen. 225, over
a judgment filed under sec. 304.21, Stats, (unless judgment
obtained or the order given was for lienable claims which
had been properly perfected, in which case all would share
equally in the fund. XIV Op. Atty. Gen. 225).

In all of the opinions cited, as well as in others, the at
torney general has pursued the consistent policy of advis
ing, under circumstances set forth in the different state-

m-"
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ments of facts, that the determination of the conflicting
claims was properly one for the court in an equitable action
brought under the proper statutory provisions, and in the
case of the opinions directed to the highway commission,
the continued policy has been to advise the commission that
it withhold the funds until the necessary action or actions
be had and the court has determined and adjudicated the
rights of all the claimants to the fund.

It seems the situation of the commission, in so far as it
is concerned with the payment of the balance in the state
treasury of $8,047.58, is similar to the situations presented
in the opinions referred to. That the commission, in order
to properly protect itself, as well as the legal rights of all
the claimants, hold money until the respective rights are
judicially determined, was advised in XII Op. Atty. Gen.
188, 313 and 438; XI Op. Atty. Gen. 921; XIV Op. Atty.
Gen. 11; XVIII Op. Atty. Gen. 591 and 646. You are like
wise advised to hold the money in the present case for the
same reasons given in the opinions just cited, until the nec
essary judicial determination is had, protecting all parties
concerned.

FWK

Taxation — Exemption of motor vehicles by ch. 68, Laws
1931, and of horses, mules, etc., by ch. 153, Laws 1931, from
local taxation does not change status of such property when
owned by corporation taxable on ad valorem basis under
ch. 76, Stats.

June 15, 1931.

Tax Commission.

Your letter of June 4 is quoted in full below.

"The assessment of public utilities covers all property
necessarily used in the operation of the business of such
pubic utilities. Sec. 76.23. Every light, heat, and power
company and gas and electric company have their mainte
nance trucks and autos for their administrative offices.
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"Street railways, due to changing conditions and tastes,
have found it necessary to substitute busses sometimes for
their entire line, sometimes for a portion of their lines, and
simetimes have put in operation busses as feeders for their
main lines.

"The tax commission has in the past advised that the
unit assessment of light, heat, and power companies and
of gas and electric companies covered the trucks and autos
necessarily used in carrying on their business, and hence
that such vehicles were exempt from local assessment.
"The tax commission has also considered the trucks and

busses used by street railways and interurban lines as part
of the equipment of such public utility, and has taken into
consideration the income from such trucks and busses as
a factor in determining the valuation of such public utili
ties, and has advised that its assessment covered such trucks
and busses.

"The Railway Express, Inc., in its report to the commis
sion, indicates that its equipment consists largely of auto
mobiles, trucks, wagons and sleighs, and harness equipment,
the income from which, as well as the equipment itself, hav
ing in the past been taken into consideration in fixing the
valuation of the express company.

"Chapter 22, laws of 1931, imposes an increased gas 'tax
upon the owners and operators of motor vehicles propelled
by an engine or engines driven directly or indirectly by the
combustion of motor vehicle fuel over and upon the public
streets, roads and highways,' and chapter G8, laws of 1931,
exempts from local taxation 'every automobile, motor truck,
motor delivery wagon, passenger automobile bus, motor
cycle or other similar motor-vehicle, trailer or semitrailer
used in connection therewith.'

"Chapter 153, laws of 1931, exempts 'all horses, mules,
wagons, carriages, sleighs, harnesses.'
"The tax commission is now confronted with three ques

tions :

"1. Whether the provisions of chapter 22 and chapter 68
extend to and include trucks, autos and other transporta
tion equipment used on the highways and owned and oper
ated by a street railway or interurban or light, heat, and
power company as defined in sec. 76.02 and assessed by the
commission under the provisions of chapter 76.

"2. Whether the commission may no longer take into con
sideration the income of these public utilities from such
trucks, autos and similar transportation equipment and
also such property as factors in the assessment of such pub
lic utilities.
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"3. Whether in assessing the express company the com
mission may no longer take into consideration the Income
of the express company derived from the use of such autos
and trucks, wagons and sleighs, and the property of such
company, viz., autos, trucks, wagons and sleighs, and har
ness equipment, in making its assessment of such company.
"We therefore respectfully submit the above questions

for j'our consideration and, in view of the fact that the as
sessment of such utilities must be made on or before July
1, respectfully ask that your ruling on the questions here
submitted be made as soon as possible."

It is the duty of the tax commission with respect to the
various companies defined in sec. 76.02, Stats., to "ascer
tain and determine the true cash value of the property of
each company within the state." Sec. 76.08 (1), Stats.

As to express companies the commission is directed to
"determine the true cash value of the entire property of
each such company in this state." Sec. 76.42, Stats.

The term "property of a company" is defined to include:

=): :h franchises, rights of way, roadbeds, tracks,

stations, terminals, rolling stock, poles, wires, cables, de
vices, appliances, instruments, equipment and all other
real and personal property of the company referred to, used
or employed in the operation of its railroad, street railway
or other property, as the case may be in the conduct of its
business, and shall include all title and interest in such
property as owner, lessee or otherwise. All real estate not
necessarily used in operating any railroad or street railway
are excepted from railroad and street raihvay property, and
shall be subject to taxation in the manner such property is
taxed when owned by individuals." Sec. 76.02 (7), Stats.

The various companies in the first group are required to
file reports which among other things must contain:

"A like description of the personal property, including
moneys and credits held by the company as a whole system
and the part thereof apportioned to the line in Wisconsin."
Sec. 76.05 (14), Stats.

Their reports must contain also:

"A statement in detail of all capital stock, bonds or other
securities of such company owned by, or held in trust, for
the company and the capital stock, bonds or other securities
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of other persons, companies or corporations owned by, or
held in trust for it and the par value and the market or ac
tual value of the same." Sec. 76.05 (15), Stats.

Each express company is required to report:

"A full and correct inventory, at the true cash value,
of its personal property, including money, and credits in
Wisconsin." Sec. 76.40 (10).

In making its assessment, the commission may consider
the reports of the various companies (sec. 76.08 (3) and
sec. 76.45, Stats.), including the data above indicated, al
though sec. 70.11 (10) exempts from taxation,

"All moneys or debts due or to become due to any person,
and all stocks and bonds *."

Sec. 76.23, Stats., provides,

"The taxes imposed by this chapter upon the property of
the companies defined in section 76.02 shall be in lieu of all
other taxes on such property necessarily used in the opera
tion of the business of such companies in this state, except
that the same shall be subject to special assessment for
local improvements in cities and villages. The taxes so im
posed and paid by such companies shall also be in lieu of all
taxes on the shares of stock of such companies owned or
held by individuals of this state and such shares of stock
in the hands of individuals shall be exempt from further
taxation."

In assessing the property of the various companies the
commission is not concerned with physical value, except as
evidence of physical conditions, nor is it specially concerned
with franchise value. All is to be valued as a unit, the vari
ous elements being regarded as inseparable parts of one
thing, that is, the property of the corporation as an operat
ing entity. Chicago & N. W. R. Co. v. State, 128 Wis. 553,
617-624.

In performing these functions the commission has used
various factors, including,

(1) The value of the property used in the company's
business.

(2) The income from the company's business.
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(3) The value of stocks and bonds.

Income so considered may include revenue derived from
"moneys or debts due or to become due," although these
are specifically exempt from local taxation. Stocks and
bonds are also exempt, but their value is a proper guide in
ascertaining the corporate value for assessment purposes.
State V. Pullman Co., 178 Wis. 240, 259. The consideration
of these factors in the past by the commission was similar to
the present consideration of income from the motor vehicles,
etc., which have now been exempted from local taxation.

The ad valorem tax applicable to railroads and public
utilities is a property tax and subject to the constitutional
rule of uniformity established by sec. 1, art. VIII of the
Wisconsin constitution. Chicago & N. W. R. Co. v. State,
128 Wis. 553. Under this provision of the constitution, how
ever, the legislature has broad power in prescribing what
property shall be subject to taxation and what property
shall be exempt. It may not act capriciously or arbitrarily,
but may adopt reasonable bases of classification. When a
license or occupational tax is imposed on railroads or insur
ance companies it is not a violation of this constitutional

limitation to exempt the property of railroads or insurance
companies from the general property tax. Chicago & N. W.
R. Co. V. State, 128 Wis. 553. Nunnemacher v. State, 129
Wis. 190, 219, Northwestern Mut. L. Ins. Co. 163 Wis. 484,
492. Such an exemption is obviously based upon a classi
fication of the property as to the method of its use.

The legislature has made other classifications of property
for the purpose of exemption from the general property tax
which have been sustained as not repugnant to the uniform
ity clause. For example, grain in public warehouses. State
ex rel. Bernhard Stern & Sons v. Bodden, 165 Wis. 75. Also
goods at rest in warehouses in the original package after
the completion of movement in interstate commerce. Nash

Sales Inc. v. Milwaukee, 198 Wis. 281.

Other exemptions based upon use may be pointed out.
See, sec. 70.11, subsecs. (5), (6), (8), (12), (15), (16),
(17), (18), (19), (21), (22), (23), (25), (26), (27), (28).
(29), (30), (31), (33), (36), Stats.



428 Opinions of the Attorney General

The legislature has prescribed by eh. 76, Stats., that
all of the property of the various corporations under con
sideration, except that specifically excepted therein, shall be
assessed as a unit for each corporation by the tax commis
sion, and shall be subject to taxation at the average state
rate in tlie manner provided by that chapter. In order to
avoid confusion it was specifically provided that the tax
so imposed should be in lieu of all other taxes on the prop
erty used in the business of such corporation. (Sec. 76.23,
Stats.) Such a qualification was necessary because other
wise it would have been the duty of local taxing officials to
assess the various items of such properties in the munici
pality in which they were physically located and to apply
the local rate of taxation thereto, thus causing double taxa
tion. The ad valorem tax is none the less a property tax be
cause it is in lieu of all other property taxes on such prop
erty.

The legislature has set this group of property aside for
special assessment and taxation at the average state rate
and specifically prescribed it as taxable; and this procedure
has been held valid under the constitutional rule of uniform
ity. Chicago & N. W. R. Co. v. State, 128 Wis. 553; State ex
rel. Superior v. Donald, 163 Wis. 626, 630; State v. Pullman
Co. 178 Wis. 240; State ex rel. Joint School Dist. v. Becker,
194 Wis. 464, 466. It has specifically removed such property
from local assessment and taxation at the local rate. That

such a classification for special treatment is within reason
cannot be doubted, and if property is thereby taxed which
would otherwise be exempt from local taxation, that fact
does not indicate a violation of the uniformity rule. It is
axiomatic that if the legislature may exempt property of

such corporations from taxation, it may prescribe the same
to be taxable upon a similar basis of classification.

The exemptions provided by chs. 68 and 153, Laws 1931,

relate only to local property taxation and exempt only such
of the property described therein as was subject to local
taxation prior to the passage of tliese acts. The property of
the corporations here under consideration was already ex
empt from local assessment and the local tax rate and re
mains unaffected by the new exemptions. Had the legisla-
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ture intended to modify the ad valorem tax law it no doubt
would have done so in specific language.

It is therefore the opinion of this department that the
additional exemptions from local taxation enacted by chs.
68 and 153, Laws 1931, do not apply to, nor modify or alter
the duties of the tax commission in the administration of the

ad valorem tax under ch. 76, Stats.
SB

Bridges and HigJiiuays — Relocations — Corporations —
Public Utilities — Where it is necessary to change location
of pole line in highway on account of minor relocation or
widening thereof, no additional permit is required, but util
ity may be required to make change in accordance with pub
lic interest in highway.

June 15, 1931.

M. W. Torkelson,

Regional Planning Director,

Highway Commission.

You refer to sec. 86.16, 83.12, and 84.08, Stats., relating

to the approval of telephone and electric line permits by
the highway commission, and then make the following state
ment of facts.

"It happens frequently in the const)'iiction of a state
trunk highway project that a road is relocated for a short
distance and the original highway on which the telephone
or electric power line is located reverts to the land owner.
In other cases the pole line must be moved to avoid interfer
ence with construction. A specific instance where this ques
tion was raised arose with reference to an improvement
where the highway was being widened. In this case there
was a telephone line along the road, built under a permit
granted by the town board prior to the layout of the state
trunk highway system. The telephone company was re
quired to shift the position of its poles to the edge of the
widened right of way. The claim was made that because
the original permit had been granted by the town board and
not approved by the state highway commission it would be
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necessary to secure a new permit and have the same ap
proved by the state highway commission, before the shift
in the line could be made.'

"With this statement we submit the following question:
Will the relocation or widening of any highway in the course
of the improvement of such highway, by any legally consti
tuted authority, where such improvement makes it neces
sary or desirable to move a telephone or electric power line
legally occupying the highway prior to its improvement
make it necessary for the telephone or electric company to
secure new permits or new approvals of its permits before
such company can shift the position of its lines so as to be
properly placed in the relocated or widened highway?"

Your attention is directed to the opinion rendered to your
department on July 29, 1930, XIX Op. Atty. Gen. 378, in
which it was held that the approval of the highway commis
sion in such cases is in the nature of a police power regula
tion rather than a grant in the form of a franchise. As there
indicated, corporations, within the purview of sec. 180.17,
Stats., obtain their right to occupy the highways of a town
by virtue of the provisions of that statute.

Where such a corporation has its lines in a highway and
the highway is relocated or widened so as to require a
change in the location of the pole line, the town board, with
the approval of the highway commission, may properly re
quire such corporations to make the necessary changes in a
manner consistent with the interest of the public in the
highway. Nothing in the nature of a new permit is neces
sary in such cases.
SB
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Courts — Costs — Public Oncers — Justice of peace is
not permitted to furnish copy to district attorney of pro
ceedings and testimony taken before him in criminal case
and tax cost thereof to defendant.

If such copy is furnished on demand of district attorney
for convenience of his office it must be paid for out of ex
penses allowed district attorney for discharging duties of
his office.

June 15, 1931.

Theodore A. Waller,

District Attorney,

Ellsworth, Wisconsin.

In your communication of June 8 you state that one of
the justices in your county charges for a copy of the min
utes of the testimony taken in a criminal case, which copy
he delivers to the district attorney, and he believes that he
is entitled to this fee under the provision of sec. 307.01,
Stats., which provides that

"Justices of the peace may be allowed to receive the fol
lowing fees and may tax the same in all cases when applic
able, and all fees of said justices in the progress of a cause
shall be taxed in the judgment in favor of the party who
recovers judgment.
"* * * for copy of proceedings or of any paper or

examination in any case, when demanded, per folio ten
cents.

<(:): !)! :)! I'

I have been unable to find any provision in the statute
which requires the justice of the peace to deliver to the dis
trict attorney a copy of the minutes and testimony taken in
a criminal case. Under sec. 59.77, subsec. (3), he is re
quired to furnish a statement of all actions or proceedings
had before him to the county clerk in cases where the county
becomes liable for costs.

In absence of the provision of the statute requiring a copy
to be furnished to the district attorney, I am of the opinion
that the charge is an improper one and can not be taxed in a
criminal case. If the district attorney demands, for the
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convenience of his office, a copy of the proceedings and min
utes in a criminal case before a justice of the peace, he must
see to it that the justice is paid out of the allowance granted
to him for the expenses in discharging the duties of his of
fice. They are not a proper charge against the defendant.
JEM

Taxation — Tax Sales — Where county board, acting un

der sec. 74.44, subsec. (1), Stats. 1931, directs county treas
urer to bid in and become purchaser of all lands offered
for sale at tax sale in said county, third party may not be
come bidder upon such lands against county treasurer, even
though he be mortgagee of land offered for sale.

June 16, 1931.

Randal J. Elmer,

District Atto7'ney,
Monroe, Wisconsin.

You inquire whether a mortgagee of real property which
is about to be sold for taxes may be a bidder at such sale in
case where the county board, acting under sec. 74.44, Stats.,
proposes to become the exclusive bidder at the sale.

Sec. 74.44, subsec. (1), Wis. Stats., 1931 provides:

"The county board of any county may authorize and di
rect the county treasurer to bid in and become the purchaser
of all lands sold for taxes for the amount of taxes, interest
and charges remaining unpaid thereon. Any certificate of
sale, except as to drainage assessments, owned by any
county, shall constitute collateral security for any loan to
such county to an amount equal to one-half the face value
of such certificate when negotiated by the county clerk and
treasurer. All lav/s relating to tl^e sale or purchase of lands
sold for the nonpayment of such taxes, and to the redemp
tion of such lands, shall apply and be deemed to relate to
the sale or purchase of such lands by the county."

Your question must be answered in the negative. In State
ex rel. Blockwitz v. Diehl, (1929) 198 Wis. 326, 223 N.W.
853, it was held that where the county board acting under



Opinions of the Attorney General 433

and pursuant to sec. 74.44, Stats. 1927, directs the county
treasurer to become the exclusive bidder for the county for
the lands offered for sale, a third party may not become a
bidder against the county treasurer at such sale. In that
case the petitioner prayed that a writ of mandamus issue
compelling the county treasurer of Columbia county to offer
all lands advertised for sale, for sale to the lowest bidder. It
appeared that the county board of Columbia county passed
a resolution directing the county treasurer to become the

exclusive bidder for the county for all the tax certificates sold
at the tax sale pursuant to sec. 74.44, Stats. 1927. Pursuant
to such resolution the county treasurer proposed to become
the exclusive bidder for all lands offered for sale at the 1928

tax sale in Columbia county. The petitioner alleged that he
was the owner of certificates of a prior sale of lands in the
said county and that he was an officer of a bank which held
a mortgage on the lands in said county, upon which lands
the taxes had not been paid and which lands had been ad
vertised for sale, and that the defendant, county treasurer,
proposed to become the exclusive bidder at the sale, and
prayed that a writ of mandamus be issued to compel the
county treasurer to offer the lands to the lowest bidder. The

lower court issued the writ accordingly, but the supreme
court of Wisconsin reversed the decision of the lower

court with directions to quash the writ of mandamus.

The situation presented in your inquiry is identical with
that presented in the case of State ex rel. Blockwitz v. Diehl,
supra, which decision is controlling. Your question is, there
fore, answered in the negative, and you are advised that a
mortgagee of real property has no right to become a bidder
at a sale of such property in a case where the county board,
acting under sec. 74.44, (1), Stats. 1931, directs the county
treasurer to become the exclusive bidder for the county for
such lands offered at a tax sale.

HHN
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AppropriatioTis and Expenditures — Constitional Law —
Teachers' Retirement Fund — Bill No. 524, A., ap

propriating sum to widow of teacher who died in 1917,
when teachers' retirement law provided no death benefit, is
unconstitutional.

June 16, 1931.

G. E. Shaffer, Chief Clerk,

Assembly.

Resolution No. 92, A., requests the opinion of the attorney
general on the constitutionality of Bill No. 524, A.

Bill No. 524, A., reads:

"The annuity board is authorized and instructed to pay
to Mrs. John Stafford, the widow of the late John Stafford,
who died May 13, 1917, while a member of the teachers' in
surance and retirement system, having taught more than
twenty-five years in Wisconsin schools, from the contingent
fund of the teachers' retirement system the sum of four
thousand three hundred fifty-nine dollars and fifty-one cents,
for services rendered for more than twenty-five years in the
public school system of this state prior to the enactment of
the present teachers' retirement law. Acceptance of the
appropriation shall operate as a full and complete discharge
of all claims of Mrs. John Stafford and of the estate of the
late John Stafford against the teachers' retirement system."

The contingent fund of the teachers' retirement system is
annually brought up to a specified basis by transfers to it
from the general fund, so that an appropriation from this
contingent fund is equivalent to an appropriation from the
general fund, and is a use of public moneys raised by taxa
tion.

An examination of the records discloses that John Staf

ford died May 13, 1917; that he was, at the time of his
death, a member of the teachers' insurance and retirement
system and had paid into the fund; and that he had taught
for twenty-five years or more.

If the teachers' retirement law as now in force had been

in force at the time of his death, his beneficiary, or-his es
tate, would have been entitled to payment from the retire
ment fund. But the law in force at the time of his death did
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not make provision for payment in case of the death of a
teacher; and the law then provided solely for an annuity
for the member himself.

The constitutionality of the teachers' retirement law was
sustained by the supreme court in State ex rel. Dudgeon v.
Levitan, 181 Wis. 326, only by a construction that the in
crease in benefits by reason of service prior to the enact
ment of the provision was not compensation for that serv
ice, but an inducement to the teacher to remain in the serv
ice to the benefit of our educational institutions. Under the
reasoning of that case, an increase in the benefits, after the
service had ceased by withdrawal or otherwise, would have
been unconstitutional as an increase of compensation after
the service was rendered, in violation of sec. 26, art. IV, of
the constitution. I am of the opinion, therefore, that this
bill is unconstitutional for that reason.

I am of the opinion further that it is unconstitutional be
cause it appropriates to a single person of a class all the
members of which are equally entitled to the same consider
ation, the record disclosing numerous other instances of

teachers who died under similar conditions and to whom the

teachers' retirement law applies in the same manner.

I am of the opinion also that this bill is unconstitutional
because it appropriates public funds for a private purpose,
the beneficiary having no color of legal claim, and no moral
claim of a nature to constitute taxation to pay it taxation
for a public purpose.
JWR
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Counties—Prisons—Prisoners—Medical Relief—County
is not liable for expense of caring for county jail prisoner
in hospital, such prisoner not being "poor person."

June 17,1931.

Gharlton H. James,

District Attorney,

Dodgeville, Wisconsin.

You write as follows:

"We have a situation in this country where a party was
sentenced to six months in the county jail and after serving
only several weeks it became necessary to take him to a
hospital because of heart trouble. The question then is who
is liable for the hospital bills etc. in connection with the
party's care. He is not an indigent, but well able to care for
all the expenses himself."

You say that your attention has been called to an opinion
to the district attorney of Calumet county on a similar
question, but that you have not a copy of that opinion. That
was written on June 3, 1931,* and I am enclosing a copy. It
was to the effect that sec. 55.07, subsec. (3), Stats., with
reference to medical aid to prisoners "contemplates and
provides for medical aid that can be furnished by the keeper
of the prison in the prison."
I am of the opinion, therefore that under the facts you

state, the county is not liable for the expense of caring for
this man in the hospital.

FMW

* Page 374 of this volume.

hh-\
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Bonds — Municipal Corporations — Municipal Borrow
ing — City has power to issue bonds to pay prior indebted

ness only where such indebtedness is one created for pur
pose for which general municipal bonds might have been
issued in original instance, or in case of indebtedness due
and unpaid on December 31, 1930.

City is without power to issue bonds to refund outstand
ing undue bonds, unless such outstanding undue bonds were

issued prior to 1913 and city inadvertently failed to pro
vide direct annual tax or sinking fund sufficient to pay in
debtedness as it falls due.

City is without power to issue bonds to provide funds for
current expenses or for poor relief.

June 17, 1931.

Giles V. Megan,

District Attorney,

Oconto, Wisconsin.

In your letter of June 2 you submit the question as to
whether a certain city may issue bonds for any or all of the
purposes below set forth.

Although your official duties as district attorney are not
involved, nevertheless, the attorney general is authorized to
give you an opinion on the questions which you submit, on
the assumption that the proceedings preliminary to the
proposed bond issue and the bonds would be submitted to
him for approval and certification under the provisions of
subsec. (3), sec. 67.02, Stats.

a. To pay up current indebtedness on money bor
rowed from a local bank.

This question cannot be given a categorical answer, but
the following statutory pi'ovisions are called to your atten
tion.

Subsec. (8), sec. 67.04, Stats., authorizes "any munici
pality" and par. (r), subsec. (2), sec. 67.04, Stats, specif
ically authorizes any city to issue bonds to refund a prior
indebtedness "in any case where such indebtedness was
created for a purpose for which general municipal bonds
miglit have been issued in the original instance."
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Sec. 67.19, Stats., as amended by eh. 190, Laws 1931, au
thorizes the governing body of any city (or village) to pro
vide for raising money necessary to pay and discharge "any
indebtedness owing by it, due and unpaid on December 31,
1930" and that such indebtedness may be paid by the issu
ing of bonds.

b. To meet interest on bonds and principal on bonds
due in the fall of 1931.

Neither can this question be given a categorical answer.
The above referred to provision of sec. (8), sec. 67.04,

Stats., and of par. (r), sec. (2), sec. 67.04, Stats., to the
effect that any municipality or city may issue bonds to re
fund a prior indebtedness in any case where such indebted
ness was created for a purpose for which general municipal
bonds might have been issued in the original instance, does
not authorize the issuing of bonds for the purpose of re
funding bonds. XX Op. Atty. Gen. 121.

Whether the above referred to provision of sec. 67.19,
Stats., to the effect that a city or village may provide for
raising money necessary to pay and discharge any indebted
ness owing by it, due and unpaid on December 31, 1930, in
cludes a bonded indebtedness, need not be determined here.
The reason is that, in any event, this provision has no ap
plication herein, as the instant bonds are not "due and un
paid on December 31, 1930."
The only statutory provision specifically authorizing mu

nicipalities (including cities) to refund bonds is found in
subsec. (8), sec. 67.04, but that is expressly limited to the
refunding of bonds "issued prior to 1913 in cases where the
municipality has inadvertently failed to provide a direct an
nual tax or sinking fund sufficient to pay the indebtedness,
principal and interest as they fall due."

c. To provide funds for current expenses and relief
of a large poor list of the present year and until next
spring.
This question is answered in the negative.
The general power of a city to issue bonds is confined and

limited by the purposes enumerated in subsec. (2), sec.
67.04, Stats., and no power to issue bonds to provide funds
for current expenses or for poor relief is therein given.
FSC
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Banks and Banking — Public Officers — Special deputy
commissioners of banking have no power to issue sub
poenas.

June 17, 1931.

C. F. SCHWENKER,

Commissioner of Banking.

You submit the following question:

"May a special deputy commissioner in charge of a liquid
ation issue subpoenas?"

Special deputy commissioners of banking have no power
to issue subpoenas.

Subsec. (1), sec. 220.02, Stats., gives the commissioner of
banking the power to "appoint a deputy, and revoke such
appointment at pleasure."

Subsec. (2), sec. 220.02, Stats., provides in part:

"Such deputy shall possess all powers, and perform the
duties attached to the office of the commissioner of banking
during a vacancy in such office and during the absence or
inability of his principal."

Subsec. (2), sec. 220.04, Stats., provides in part:

"* * Such commissioner of banking may, in the
performance of his official duties, issue subpoenas and ad
minister oaths; provided, that in case of any refusal to obey
a subpoena issued by him or his deputy, such refusal shall
be at once reported to the circuit court of the circuit in
which the bank is located, and said court shall enforce obe
dience to such subpoena in the manner provided by law for
enforcing obedience to the subpoenas of said court."

Subsec. (4), sec. 220.08, Stats., provides in part:

"The commissioner may, under his hand and official seal,
appoint one or more special deputy commissioners, as agent
or agents, to assist him in the duty of liquidation and dis
tribution, the certificate of appointment to l3e filed in the
office of the commissioner of banking, and a certified copy
in the office of the clerk of circuit court for the county in
which such bank or banking corporation is located. The com
missioner may from time to time authorize a special deputy
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commissioner to perform such duties connected with such
liquidation and distribution as the commissioner may deem
proper."

The authority to grant subpoenas is expressly granted to
the commissioner of banking by subsec. (2), sec. 220.04,
Stats. This express grant of power must govern rather than
the general statute concerning the persons who may issue
subpoenas (sec. 325.01, Stats.). Since the deputy appointed
by the commissioner of banking under the provisions of sec.
220.02, Stats., has under certain conditions all of the powers
of the commissioner of banking, and since subsec. (2), sec.
220.04, Stats., provides the procedure in the case of refusal
to obey a subpoena issued by the commissioner of banking
"or his deputy," obviously the deputy has authority to is
sue subpoenas. It seems clear, however, that subsec. (2), sec.
220.04, Stats., in using the term "his deputy" refers only to
one deputy—the deputy appointed under the provisions of
subsec. (1), sec. 220.02, Stats., and hence special deputies
appointed under the provisions of subsec. (4), sec. 220.08,
Stats., to assist in the liquidation of banks, do not come
within the term "his deputy" and hence have no authority
to issue subpoenas.

ML

Insurance — Accident and Health Insurance — Clause

submitted cannot legally be inserted in noncancelable health
and accident policy.

Only optional standard provision contained in sec. 204.31,
Stats., may be used to limit amount of indemnity to sum less
than stated in policy and for which premium has been paid.

June 18, 1931.

M. A. Freedy,

Commissioner of Insurance.

You say that a number of companies have submitted to
your department noncancelable health and accident policies
which contain the following clause or clauses somewhat
similar:

--
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"If the monthly indemnity provided herein alone, or to
gether with all accident, sickness or disability benefits pay
able under other contracts of insurance upon the person of
the insured, exceeds the average monthly earnings of the
insured for a period of two years (any period the insured
was necessarily unemployed by reason of accident or sick
ness not included) immediately preceding the commence
ment of disability for which the company is liable, the com
pany will pay only such proportion of the monthly indem
nity provided herein as such average monthly earnings of
the insured bear to the total benefits payable under all such
contracts."

You ask whether the companies may legally insert a
clause of this type.

The clause submitted or clauses of similar type cannot be
legally inserted in noncancelable health and accident pol
icies.

Subsec. (2), sec. 204.31, Stats., provides in part:

"No such policy shall be so issued or delivered * * :
nor (6) unless the exceptions of the policy be printed with
the same prominence as the benefits to which they apply, pro
vided, however, that any portion of such policy which pur
ports, by reason of the circumstances under which a loss is
incurred, to reduce any indemnity promised tlierein to an
amount less than that provided for the same loss occui-ring
under ordinary circumstances, shall be printed in bold-face
type and with greater prominence than any other portion of
the text of the policy."

Subsec. (4), sec. 204.31, Stats., provides in part:

"No such policy shall be so issued or delivered which con
tains any provision (1) relative to cancellation at the in
stance of the insurer; or, (2) limiting the amonnt of indem
nity to a sum less than the amount stated in the policy and
for ivhich the premium has been paid; or, (3) providing
for the deduction of any premium from the amount paid in
settlement of claim; or (4) relative to other insurance by the'
same insurer; or, (5) relative to the age limits of the policy;
unless such provisions which are hereby designated as
optional standard provisions, shall be in the ̂ vords and in
the order in ivhich they are hereinafter set forth, but the
insurer may at its option omit from the policy any such op
tional standard provision. * * *."

Subsec. (5), sec. 204.31, Stats., provides in part:
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"No such policy shall be so issued or delivered if it con
tains any provisions contradictory, in whole or in part, of
any of the provisions hereinbefore in this act designated as
'Standard Provisions' or as 'Optional Standard Provisions;'
nor shall any indorsements or attached papers vary, alter,
extend, be used as a substitute for, or in any way conflict
with any of the said 'Standard Provisions' or the said 'Op
tional Standard Provisions;' * *

The clause in question clearly limits under stated condi
tions the amount of indemnity to a sum Jess than the
amount stated in the policy for which the premium has been
paid. It also relates in part to other insurance by the same
insurer. Therefore, under the express terms of the statute,
these provisions must be in the words of the designated
optional standard provisions. The optional standard pro
visions (Nos. 17 and 19) do not refer to the same limita
tions as is contained in the clause submitted; however, the
optional standard provisions in the statute are the only pro
visions which are permissible for limiting the amount of in
demnity to a sum less than the amount stated in the policy
and for which premium has been paid, or relative to other
insurance by the same insurer.

In State ex rel. Time Ins. Co. v. Smith, 184 Wis. 455, 472,
which involved the standard provisions law, the court said:

"This language clearly implies that a policy may contain
provisions other than those prescribed in the Standard
Provisions Law. They must be suck, however, as do not con
flict with the standard -proivsions or the optional standard
provisions, nor vary, alter, or extend such provisions. Far
from prohibiting the execution and delivery of contracts
containing only the clauses found in the Standard Provi
sions Law, the act clearly assumes that the policies may
contain other provisions." (Italics ours.)

The provisions in the clause submitted "conflict with" and
"vary, alter, or extend" the optional standard provisions
and therefore may not be contained in the accident and
health policy.

ML
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Automobiles — Constitutional Lavj — Insurance — That
act of legislature providing that liability insurers of motor
vehicles may be joined in action for damages does not make
such provision as to other liability insurers, does not render
it unconstitutional.

June 18, 1931.

J. E. Kennedy, Deputy Commissioner,
Department of Insurance.

You request the opinion of the attorney general on the
following question;

"If an act of the legislature provides that liability in
surers of automobiles may be joined in an action, for dam
ages growing out of the use or operation of the automobile,
but does not make such provision as to liability insurance in
other cases; for instance, elevator liability insurance, land
lord liability insurance, employers liability insurance, phys
icians and dentists liability insurance, etc. would such lim
itation to automobile liability insurers alone render the act
unconstitutional ?"

Statutes of this nature have been sustained, both by the
supreme court of Wisconsin and by the supreme court of the
United States. Ehlers v. Automobile Liability Co., 166 Wis.
185; Ducommun v. Inter-State Exchange, 193 Wis. 179;
Famlau v. Federal Mutual A. Ins. Co., 194 Wis. 8; Mer
chants Mutual Auto Liab. Co., v. Smart, 267 U. S. 126, 69
L. ed. 538.

See also Morgan v. Hunt, 196 Wis. 298; Bergstein v. Pop-
kin (Wis.), 233 N.W. 572. These cases leave no question that
classification of motor vehicle liability insurance for pur
poses of this nature is constitutional.

FMW
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Corporations — Co-operative Associations — Public Of
ficers— Register of Deeds — Under ch. 218, Laws 1931,
register of deeds is entitled to twenty-five cents per name
for filing of co-operative association contracts under sec.
185.08, subsec. (5), Stats.

June 18, 1931.

Charles M. Pors,

District Attorney,

Marshfield, Wisconsin.

Since rendering you an opinion on June 8"' that under the
provisions of sec. 185.08, subsec. (5), Stats., registers of
deeds are required to index filed co-operative association
contracts under the name of each signer, and that the fee is
fifty cents, regardless of the number of signers, a new law
has been published, being ch. 218, Laws 1931, amending sec.
185.08, subsec. (5), Stats., by striking out the following:

"The register of deeds shall file such contracts and shall
make indorsements thereon and entries thereof in the same
manner as is provided by section 241.10 of the statutes with
reference to filing chattel mortgages, and shall be entitled
to receive the same fees for filing as in the case of chattel
mortgages,"

and by inserting in lieu thereof the following:

"The register of deeds shall file such contracts and shall
endorse upon such instruments a number in regular order,
together tvith the time of receiving same and the register of
deeds shall enter the name of every member maker of all
contracts heretofore or hereafter filed in a book to be kept
for that purpose alphabetically, placing member makers and
associations under a separate head and stating in separate
columns, opposite each name, the number endorsed upon the
contract, the date of the filing, and a brief description of
the type of commodity covered by said contract. For filing
and entering every such contract hereafter presented, or in
case a sworn list of member makers as aforesaid be filed
then for the name of each member maker, the register of
deeds shall receive the sum of tiventy-five cents"

* Page 394 of this volume.
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I am enclosing a copy of this new chapter.

This makes the section quite specific, without reference to
other sections and, as you will note, provides a fee of twenty-
five cents per name "in case a sworn list of member makers
as aforesaid be filed."

ThU new law so changes the fee that registers of deeds
are now entitled to twenty-five cents per name for the filing
and indexing of these contracts.

FMW

Education — Vocational Education — Public Officers —
Attorney general cannot give official opinion to district at
torney upon vocational school matters; inquiries as to these
should be directed by local officials concerned to state board
of vocational education, which in turn may have official
opinion of attorney general.

June 18, 1931.

Herman C. Runge,

District Attorney,

Sheboygan, Wisconsin.

You write that various residents of towns and villages

have attended the vocational school in the city of Sheboy
gan, and that the statement required by sec. 41.19, Stats.,

to be sent by the secretary of the vocational board to the
municipalities of residence of these pupils has not fully
complied with the statute. You ask for an opinion upop
whether the municipalities of residence may be required
under these circumstances to pay the statutory tuition, and
further, whether, under sec. 41.18, the approval of the town
board where there is no vocational education board is re

quired to permit adult residents of such town to attend the
city vocational school and require the town to pay tuition
therefor.

Sec. 14.53 provides:
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"The attorney general shall:

" (3) Consult and advise with the district attorneys when
requested by them in all matters pertaining to the duties of
their office."

The foregoing matters apparently not pertaining to the
duties of the district attorney, the attorney general cannot
render you an official opinion. Also, all vocational school
matters being under the jurisdiction of the state board of
vocational education, with offices in the capitol at Madison,
it would be inadvisable for the attorney general to write
you even an unofficial opinion. The officials who are con
fronted with this question may have the advice of that
board, which in turn, if it requires it, may have the official
opinion of the attorney general. I am sending a copy of
this letter to the state board of vocational education, and I
suggest that that board be communicated with.

I am sure you will understand the unwisdom of the at
torney general's advising directly upon a matter in which he
has no official concern, but which is under the direct super
vision of another state department.
FMW

Corporations — Insurance — Fraternal Societies — Of
ficers and directors of corporation occupy fiduciary rela
tionship to corporation and are personally liable for loss
resulting from breach of duty.
Where loan is made in violation of insurance laws com

pany and officials responsible therefor are liable to prosecu
tion under sec. 207.02, Stats.

June 20, 1931.

M. A. Freedy,

Commissioner of Insurance.

Under date of May 28, 1931, you submitted a report of
the examination of the X insurance company, a fraternal
benefit society, which, together with your letter, indicates



Opinions of the Attorney General 447

that some of the officers and directors of this company were
also officers or directors of a local bank. It appears that the
affairs of the bank were in an unsatisfactory condition fi
nancially, and that the officers and directors of the insur
ance company knew of this condition; that, in spite of this
knowledge, they continued to make deposits in this bank and
did not withdraw the funds already on deposit there. It ap
pears that the officers of the insurance company took the
above action with the thought that the support so given to
the bank might enable it to tide over its financial difficulties
and thus prevent a liquidation which might result in loss to
the insurance company, because of funds already on deposit
with the bank. The bank later failed.

It also appears that the insurance company loaned $5,-
000 to four persons secured by certain stock certificates of
said bank. This loan was made for the purpose of enabling
the borrowers to pay an assessment on the stock of the bank
which had been levied, it being thought that if the assess
ment was paid up in full by the stockholders, it would be
possible for the bank to weather the storm, thus protecting
the deposits of the insurance company in the bank.
You inquire as follows:

(1) Did the officers and/or directors or any of them
commit an improper act by continuing to use as a depository
of the association's funds, a bank which they had every
reason to believe was in a very insecure position and by
such act lay themselves open for action for recovery of
losses sustained or criminal prosecution ?
(2) Similarly, was their action in making the $5,000 loan

on the "secured" notes in violation of law?

The relation of an officer or director of a corporation to
the corporation is fiduciary in character, and he must at all
times act in good faith and unselfishly toward the corpora
tion. 14A C. J. 99. This principle has been reiterated in Wis
consin cases. Cook v. Berlin Woolen Mill Co., 43 Wis.
433; Haywood et al. v. Lincoln Lbr. Co. et al., 64 Wis. 639,
647; Boyd v. Mutual Fire Asso., 116 Wis. 155, 156.
In the last cited case, the principle is stated in syllabus 7,

as follows:
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"The officers and directors of a corporation occupy a fidu
ciary relation, demanding care, vigilance, and good faith,
and, if they are guilty of misfeasance or malfeasance, the
corporation may at once bring an action at law to enforce
any such violation of duty."

In Huston v. Jenson, 110 Wis. 26, 40-41, it is said:

"* * * The rule of these cases is that no dealing by one in
fiduciary capacity with himself individually can prejudicially
change the situation of the beneficiaries or their property.
The application of this rule is not dependent upon the exist
ence either of fraud or mismanagement; for its foundation
is in a sound piffilic policy, which would exclude all necessity
of investigation of either the honesty or the wisdom of such
dealings in a dual capacity."

Other cases of similar tenor, are Shaiv v. Crandon State
Bank, 145 Wis. 639; Ludinyton v. Patton et al., Ill Wis.
208; Harriyan v. Gilchrist, 121 Wis. 127; McClear v. Root,
147 Wis. 60, 63; First Nat. Bank of Washburn v. Oker-
strom, 196 Wis. 391.

With respect to the continued use of the local bank as a
depository after receiving information as to its financial
instability, the action of the officers and directors of the
insurance company must be judged by the duty of such
officers in their fiduciary relationship to the insurance com
pany.

If all of the officers and directors of the insurance com

pany had also been officially connected with the bank, the
situation would be clearly different. In that event their ac
tion in so doing would have been condemned under the rule
above indicated. Similarly, if the other officers or directors
of the insurance company who were not officially connected
with the bank were financially interested in the bank, and
their action in continuing to use the bank as a depository

under the circumstances was influenced by such selfish in

terest, their action would also be under the condemnation
of the rule and not in accord with their fiduciary duty. How

ever, if a majority of the directors of the insurance com
pany, not being interested personally in the welfare of the
bank, in good faith considered that the action taken in that
respect was for the interest of the insurance company, for
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the purpose of safeguarding funds already deposited, there
might be no culpability, even though their judgment in this
respect was not the best.

Under the facts given in your letter and in the examiner's
report, there appears to be no ground for stating conclu
sively that the act was a violation of the duty of the officers
and directors of the insurance company which justifies
either a civil action for a recovery of losses sustained or a
criminal prosecution.

With respect to the $5,000 loan, as above described, it is
clear that such a loan, secured collaterally by bank stock
which is assessable, is forbidden by the provisions of sec.
208.02, subsec. (10), Stats., which restricts the investments
of fraternal benefit societies to securities permitted by the
laws of this state for investment of the assets of life insur
ance companies.

Sec. 206.34, Stats., relating to the investments of life in
surance companies, does not authorize unsecured loans to
individuals, nor loans based upon bank stock as collateral.

Subsec. (2) of this section, reads as follows:

"No domestic life insurance company shall make any in
vestment not authorized by law; provided, however, that
nothing in this section shall be construed as prohibiting a
company from taking any action deemed necessary or expe
dient for the protection of investments made by it or from
accepting in good faith, to protect its-interests, securities or
property not herein mentioned in payment of or to secure
debt due to it."

The deposits of the insurance company in the bank were
not an "investment" within the meaning of this subsection,
since that term relates back to the forms of investment spe
cifically authorized which do not include such deposits. The
provisions in the last two lines of the subsection relating to
the acceptance of unauthorized securities as collateral ap
parently do not apply to original transactions such as that
here under consideration, where the debt is created and the
unauthorized collateral is furnished as a part of the same
transaction.

In Central Trust Co. v. Columbus, H. V. & T, Ry. Co., 87
Fed. 815, 826, it is said.
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«♦ * % That an unauthorized use of corporate prop
erty was of benefit and advantage to the business of such a
corporation is no justification, and will not validate a trans
action if it be not within the general scope of its granted
powers."

To this point the court cites: Humboldt Mining Co. v. Vari
ety Iron Works Co., 22 U. S. App. 334, 62 Fed. 356; Ger-
mania Safety Vault & Trust Co. v. Boynton, 37 U. S. App.
602, 71 Fed. 797; and Valley Ry. Co. v. Lake Erie Iron Co.,
46 Ohio St. 44, 18 N. E. 486.

In Vault Company v. Boynton, above cited, a loan was-
made for the purpose of keeping alive and operating a firm
composed of members of the corporation, and it was held
that the diversion of corporate assets in that case could not
be justified on the ground that it was to the advantage of
the corporation to have the firm in question remain in exist
ence as a going concern.

In Cream City Mirror Plate Co. v. Coggeshall, 142 Wis.
651, it was held that where a loan was made to a director
upon a note, without security, officers and directors of the
corporation were liable personally for a breach of trust.

The above case is cited in Whitford v. Moehlenpak, 196
Wis. 10, 23, where the court saj^s:

"* * * It has been held over and over again that as
to stockholders and creditors the directors of a corporation
stand in the relation of a fiduciary, and a breach of their
duty as such, by means of Mdiich corporate assets are lost
and dissipated to the damage of stockholders and creditors,
makes the directors participating therein personally respon
sible."

By sec. 286.32, Stats., it is provided:

"The circuit court shall have jurisdiction over directors,
managers, trustees and other officers of corporations,

"(2) To order and compel payment by them to the cor
poration whom they represent and to its creditors of all
sums of money and of the value of all property which they
may have acquired to themselves or transferred to others,
or may have lost or wasted by any violation of their duties
as such directors, managers, trustees or other officers."
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The $5,000 loan in question, having been made in viola
tion of specific statutory provisions, amounts to a breach
of duty on the part of the officers and directors responsible
therefor, and such officers and directors would be liable
personally for the same if loss to the corporation was oc
casioned thereby.

The insurance company and its officials responsible for
the violations are punishable under the provisions of sec.
207.02, Stats., which reads as follows:

"Any corporation violating any of the provisions of the
laws of this state relating to insurance shall, where no other
penalty is prescribed, be punished by a fine of not more than
five thousand dollars and any person violating any of the
provisions of the laws of this state relating to insurance
shall, where no other penalty is prescribed, be punished by
a fine of not more than one thousand dollars, or by im
prisonment in the county jail not exceeding one year, or by
both such fine and imprisonment."
SB

Appropriations and Expenditures — Automobiles — Re
funds— Under sec. 14.68, subsec. (5), Stats., claim for re
fund of excessive bus license fees for years 1926, 1927 and
1928 should be allowed.

Claim for refund because of payment of excessive bus
license fees made before May 29, 1925, should be denied; if
such license fees were paid subsequent to May 29, 1925,
claim for refund should be allowed.

June 20, 1931.

Arthur C. Hartman, Director,

Motor Vehicle Division,

Department of State.

In your recent letter you submit the following statement
of facts and request an opinion thereon.

"I am in receipt of claims from the Menominee and Mar-
inette Light and Traction Company and the Wisconsin Pub-
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lie Service Corporation for refunds of excess bus license
fees they claim to have paid on certain of their busses dur
ing the years 1925, 1926, 1927 and 1928. The amounts of
these over payments are claimed to be as follows;

1925—$ 24.37
1926— 56.25
1927— 108.75
1928— 425.63

Total—$615.00

"On February 13, 1924 the attorney general in an opinion
to the secretary of state held that the owner of a motor ve
hicle who overestimated the weight of a car and paid a
higher registration fee under section 85.04, statutes than
necessary has no right to refund of the excess fee.
"Statements of their claims are submitted herewith and I

would be pleased to have your advice as to whether or not
in your opinion a refund of excess license fees paid on these
busses during the years referred to is permissible at this
time."

In XIII Op. Atty. Gen. 85, in an opinion dated February
IB, 1924 to the secretary of state, this department ruled that
the owner of a motor vehicle who overestimates the weight
of a car and pays a higher registration fee under sec. 85.04,
Stats., than necessary has no right to a refund of the ex
cess fee. In that opinion it was pointed out that the motor
vehicle registration act was silent with reference to refunds
and that the general refund statute, sec. 20.06, was not ap
plicable to the case of the owner of a motor vehicle who
overestimated the weight of his car and paid a higher regis
tration fee thereon than was required by law.

In 1925, however, the legislature enacted ch. 197, en
titled :

"An Act to create subsection (5) of section 14.68 and
subsection (2a) of section 20.04 of the statutes, relating to
deposits of public money and the refund of excessive pay
ments, and making an appropriation."

It provided as follows:

"Section 1. A new subsection is added to section 14.68
and a new subsection is added to section 20.04 of the stat
utes to read: (14.68) (5) The secretary of state shall have
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power to receive checks in payment of motor vehicle license
fees and such checks shall be deposited with the state treas
urer. Any overpayment on account of any such license fees
shall be refunded by the state treasurer on the certificate and
audit of the secretary of state. All excess payments not so
refunded shall be placed in the revolving fund created in
subsection (2a) of section 20.04, from which revolving fund
there shall be paid the amount of any check which shall be
returned unpaid. It shall be the duty of the secretary of
state to immediately demand payment of any such unpaid
check, and in the event the same is not paid within five days
to cancel any motor vehicle license issued in consideration
of such check and to forward the same to the district at
torney of the county where such check was issued for pros
ecution according to law.

It is clear that the legislature enacted the foregoing chapter,
now subsec. (5) of sec. 14.68, Stats., to provide for refunds
on account of overpayment of motor vehicle license fees. It
is clear, therefore, that the excessive license fees paid on the
busses in question during the years 1926, 1927 and 1928,
must be refunded under the provisions of sec. 14.68 (5),
Stats.

However, ch. 197, Laws 1925, was not published until
May 28, 1925. This law would then take effect May 29, 1925.
See XVIII Op. Atty. Gen. 615, 616. A question would, there
fore, arise in connection with the 1925 claim for refund as
to whether this claim for refund should be allowed if the
license fee was paid prior to the adoption of subsec. (5), sec.
14.68, Stats. 1925. It is well settled that new laws are to be

considered prospective and are not to be construed retro
spectively unless the intention of the legislature that they
should operate retrospectively is unmistakable and clear.
Union Pac. R. R. v. Laramie Stock Yards, (1913) 231 U.S.
190, 34 Sup. Ct. 101, 58 L. ed. 179; State ex rel. Kieckhefer
V. Gary, (1925) 186 Wis. 613, 203 N.W. 397; U, S. F. i& G.
Co. V. United States, (1908) 209 U.S. 306, 28 Sup. Ct. 537;
52 L. ed. 804; Quinn v. C. M. <& St. P. R. Co., (1910) 141
Wis. 497, 124 N.W. 653; Finney v. Ackerman, (1866) 21
Wis. 268; Seamans v. Carter, (1862) 15 Wis. 548. If, there
fore, the license fees on the busses for the year 1925 on
which a claim for refund is made because the weight of the
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busses was overestimated was paid prior to May 29, 1925,
the claim should be disallowed by yon. If, however, the
license fees on the busses for the year 1925 on which claim
for refund of excessive bus license fees is made, were paid
after May 29, 1925, they should be allowed.
HHN

Bridges and Highways—Fences—Counties—Provisions
of sec. 90.03, Stats., requiring partition fences to be built
between adjoining- land owners therein described, are ap
plicable to county when land is held for purpose of supply
ing material for building and repairing highways.

June 22, 1931.

Harry S. Fox,

District Attorney,

Janesville, Wisconsin.

You state that your county has taken title by quit claim
deed to certain land upon which they have constructed a
highway over a portion thereof, and the remaining portion
they are using for the purpose of constructing drains and
obtaining soil for fillings in grades. You direct my atten
tion to the provisions of sec. 90.03, Stats., respecting parti
tion fences, and you state that the adjoining owner's land is
used for farming purposes. You inquire whether the county
is required to build half of the fences pursuant to said stat
ute.

Said sec. 90.03, Stats., provides:

"The respective occupants of adjoining lands, used and
occupied for farming purposes, and the respective owners
of adjoining lands when the lands of one of such owners is
used and occupied for farming purposes, shall keep and
maintain partition fences between their own and next ad
joining premises in equal shares so long as either party con
tinues to so occupy the same, and such fences shall be kept
in good repair throughout the year unless the occupants of
the lands on both sides otherwise mutually agree."
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We are confronted with the proposition whether this gen
eral statute applies to a county in a case such as you present
here. Our court has held that words of a statute applying to
private rights do not affect those of the state; that the
general business of the legislative power is to establish laws
for individuals, not for the sovereign, and when the rights
of the state are to be transferred or affected the intention
must be plainly expressed or necessarily implied. State v.
Milwaukee, 145 Wis. 131, and cases cited on page 135; New
Holstein v. Industrial Comm., 191 Wis. 93, 98. Our court,
however, has not specifically passed upon the question
whether this exemption from the provisions of a general
law is applicable to a county. I note that there is a conflict
in the holding of the authorities in other states on this ques
tion. In 19 Am. & Eng. Encyc. of Law {2d ed.) 191-192 it
clearly states the rule of law in our opinion. It is there
said:

"The better rule seems to be that where a municipality
seeks to assert rights which are of a public nature and such
as pertain purely to governmental affairs, the exemption
in favor of sovereignty applies *. But in all other
respects, counties, cities, and other municipal subdivisions
are governed by the statute as fully and to the same effect
as individuals."

There the subject under consideration was the statute of
limitation. A great many cases are cited in Note 6 in favor
of the proposition as stated. The building and repairing of
highways is a governmental function when performed by
the state or local municipality. New Holstein v. Industrial

Cormn., 191 Wis. 93; Bremer v. Milwaukee, 166 Wis. 164,
167, 164 N.W. 840; Uecker v. Clyman, 137 Wis. 38, 39, 118

N.W. 247. There is no liability to respond in damages for
tort in connection with the performance of such public duty
except where it is created by express statute, as in this state.
In the case of Sullivan v. School District, 179 Wis. 502, the
court held that the doctrine of nonliability of a municipal
corporation for the performance of governmental functions

has been long recognized and accepted, and the legislature
did not, in defining the word "frequenter," intend to abro

gate it. There a defendant school district which had estab-
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Hshed and maintained a manual training department in its
schools was held not liable for injuries sustained by a pupil
by reason of its failure to equip certain saws with proper
safety devices. But our court has held in Matson v. Dane
County, 172 Wis. 522, that while the maintenance of a state
trunk highway by a county may be a governmental function
with regard to the rights of the public traveling thereon, it
is not such a function with respect to injuries thereby oc
casioned to the owners of the adjoining property. As to
them, the county acts in a proprietary capacity and is liable
for injuries resulting from its acts. See also Bunker v. Hud
son, 122 Wis. 43, 99 N.W. 448. In the case of Young v. Ju-
neau County, 192 Wis. 646, our court held that a county
operating a steam shovel in removing gravel and road ma
terial sold by the county, with knowledge of defects which
permitted the escape of sparks therefrom, was liable for
damage to adjoining premises caused by fire set by sparks
from the engine, notwithstanding the governmental char
acter of the county, the relation of the county to the ad
joining owner in such case being that of one proprietor to
another and not that of governor and governed. See 19

Am. and Eng. Encyc. of Law (2d ed.) 192 and cases cited in

Note 1 holding that a county, when acting in a proprietary
capacity, is subject to statutes as fully and to the same ex
tent as individuals.

These authorities constrain me to hold that where the

county has title to the land as in this case and occupies it,
it is subject to the provisions of sec. 90.03, Stats., and is
required to build half of the partition fences, pursuant to
said statute.

JEM
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Counties — Courts — County judge is entitled to five
dollars per day under sec. 253.15, subsec. (2), Stats., al
though he passes upon number of commitments on same
day; he is not entitled to five dollars for each commitment
on same day.

June 24, 1931.

F. W. Horne,

District Attorney,

Crandon, Wisconsin.

You direct our attention to sec. 253.15, Wis. Stats., which
provides in subsec. (2) as follows:

"The judge of any county court where no other provision •
is made by law shall be entitled to receive five dollars per
day, to be paid from the county treasury, for each day he
shall be actually engaged in the examinaion of any person
upon a criminal charge, or engaged upon any other matter,
not appertaining to probate business, compensation for
which is not otherwise provided."

You ask to be advised what the compensation of a county
judge per day would be under subsec. (2) in the following
hypothetical case: County Judge Z, committed A and B on
the same day on criminal charges and committed C to the
hospital for the insane. You say that the specific informa
tion that you need is the construction of what constitutes a
day for the county judge under this section; whether or
not several criminal commitments on the same day would
entitle the county judge to receive five dollars for each com
mitment, or said several commitments on the same day en
titled him to five dollars for the entire day, and no more.

I am of the opinion that under this statute the judge
would be entitled to five dollars a day, irrespective of the
number of commitments he passes upon. I do not believe
that it was the intention of the law makers to have the day
split up into a number of days, simply because separate
commitments were passed upon by the court.
JEM
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Courts — Executions — Municipal Corporations — City
Ordinances — Sec. 303.08, Stats., providing that no execu
tion shall issue against person of any female upon any jus
tice's judgment in any civil action, applies to prosecution
under city ordinance providing for imprisonment as part of
penalty.

June 24, 1931,

John P. McEvoy,

Assistant District Attorney,
Kenosha, Wisconsin.

You enclose copy of two ordinances of the city of Kenosha.
You state that on several occasions females have been ar

rested under both these ordinances and that the judge re
fuses to send them to jail in default of payment of fine in
view of sec. 303.08, Stats., which provides:

"An execution may be issued against the person of the de
fendant when the action in which judgment is rendered is
founded on tort or is for a penalty or forfeiture upon a stat
ute, and in no other case; but no execution shall issue
against the person of any female upon any justice's judg
ment in any civil action."

Here it is expressly provided that no execution shall issue
against the person of any female upon any justice's judg
ment in any civil action.

Sec. 260.06 provides:

"A criminal action is prosecuted by the state as a party
against a person charged with a public offense, for the pun
ishment thereof."

Sec. 260.07 provides:

"Every other is a civil action."

The prosecution under a city ordinance is therefore
classed among civil actions and is applicable to the last sen
tence in sec. 303.08. It is my opinion that the judge is cor
rect in his ruling and that no execution should issue against
a female in a prosecution under a city ordinance which pro
vides for imprisonment.

JEM
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Banks and Banking — Criminal Laiv — Sale of Incum-
bered Property — President of bank may be prosecuted for
not informing bank of incumbrance on real estate which he
mortgaged to bank; his knowledge is not imputed to bank
in transaction between himself and bank.

June 24, 1931.

John A. Markham,

District Attorney,

Independence, Wisconsin.

You refer us to sec. 343.321, Stats., which provides:

"Any person who shall convey real estate, knowing that
an incumbrance exists thereon, with intent to defraud, with
out, before the consideration is paid or secured, informing
the grantee of the existence and nature of such incumbrance
shall be punished by imprisonment in the state prison not
more than three years or by fine not exceeding five thousand
dollars, *

You submit the following as a basis for an opinion:

"On March 15, 1927, the president of a certain bank in
this county, his wife joining, conveyed by a mortgage to the
bank of which he was president, his home as security for a
loan of $3500. The mortgage contained the usual covenant
of clear title, and that the land was free from incumbrance,
and designated no exception thereto.
"The minutes of the bank on that same date set forth in

full the following resolution: 'Resolved that the applica
tion of (pi'esident of said bank) for a loan of $3500.,
secured by mortgage upon his village property in the village
of be and is hereby granted, and further resolved that
the security for such loan, be, and the same is, hereby ap
proved. Dated at March 15, 1927.' Signed in type by a
director of said bank. Then follows 'Being no further busi
ness the board adjourned. Dated this 15th day of
March, 1927.' Signed with pen. President of Board of
Directors, in pen Secretary Board of Directors.
"At the time of the execution of this mortgage there ac

tually existed a first mortgage, totally unpaid and not satis
fied, properly executed by the said president of said bank in
the sum of $2,000 which had been properly recorded in the
office of the register of deeds, June 9, 1925."



460 Opinions of the Attorney General

You say that the important question in your opinion to
determine in this matter before bringing prosecution under
said section is: Did the said bank have knowledge, at the
time of making this loan and accepting the mortgage, of the
prior mortgage, and can the mortgagor be prosecuted under
this section for making this conveyance during the existence
of a prior mortgage and not disclosing the fact to the mort
gagee, said bank?
When an officer is dealing personally with the bank of

which he is an officer, the better opinion is that his knowl
edge is not to be imputed to his bank. 7 C. J. 538, In re
Plankinton Bank: Petition of Van Dyke, 87 Wis. 378. In the
Plankinton case the court held, syllabus 1;

"A bank is not chargeable with knowledge of the owner
ship of moneys collected by its president in his private loan
business and deposited by him in the bank, through its
tellers, to his private account, even though it had notice that
he conducted said loan business, collected money for others,
deposited only in said bank, and kept no separate account."

On page 382 the court held:

"It is perfectly well settled that the mere fact that an of
ficer of a corporation acquires knowledge of facts when not
acting for it does not charge or affect the corporation with
knowledge of those facts in any transaction between such
officer and the corporation in respect to which he acts solely
for and represents his own interests. Where an officer or
agent of the corporation himself deals with the corporation,
it will not be charged with notice of the information which
he possesses relating to the transaction, and which he does
not disclose; for the reason that in such cases he does not
represent the corporation, but in acting for himself, and
ceases, pro hac vice, to act as an agent of the corporation.
;j! * * »>

The rule was re-affirmed in Swennes v. Citizens State
Bank of Rice Lake, 170 Wis. 197 and in Farmers & Mer
chants State Bank v. Perry, 186 Wis. 93. See also cases cited
on page 97.
I am of the opinion that the president of the bank may

be prosecuted under sec. 343.321 and that the knowledge
that he had is not imputed to the bank in a transaction with
himself.

JEM
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Agriculture — Dogs — Words and Phrases — Rabbits
are not included in the words "any horses, cattle, sheep,
lambs or other domestic animals" as those terms are used in
sec. 174.01, Stats.

June 24, 1931.

Fred Risser,

District Attorney,

Madison, Wisconsin.

You inquire whether our department has construed the
meaning of "or other domestic animals" in sec. 174.01,
Stats. You inquire whether this includes rabbits. Answer
ing this question I will say that we have not definitely
passed upon the meaning of this statute. The question is:
Do the words "any horses, cattle, sheep, lambs or other do
mestic animals" include rabbits?

Under the rule of Ejusdem generis the general words "or
other domestic animals" following the enumeration of par
ticular words includes only such animals as are similar to
those specifically enumerated. See Bordman v. State, 233
N.W. 556 and cases cited.

Under this rule of construction, I do not believe that rab

bits are included within the purview of this section. A rab
bit is not in any way similar to a horse, or to cattle, sheep or
lambs. Rabbits are found in the wild state and also among
pets about the home. I do not believe it was the intention of
the law makers to authorize the killing of a dog found kill
ing, wounding or worrying a rabbit. A valuable dog might
easily do that when he would not be worrying a domestic
animal like horses, cattle, sheep or lambs. I am of the op
inion that rabbits are not included within the purview of
sec. 174.01.

JEM
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Public Officers—City Health Commissioner—City Health
Officer—City School Board—Office of city health commis
sioner or health officer is incompatible with that of member
of city school board.

June 27, 1931.

Dr. G. W. Henika,

Assistant State Health Officer.

You ask for an opinion on the following:

"We are writing to inquire if it is permissible for a cit
izen of one of the Wisconsin cities who is a member of the
city school board for which service he asks and receives no
compensation, to at the same time accept and fulfill the du
ties of the office of health officer for that city. This latter
position pays a nominal sum for services rendered as health
officer.
"This question has arisen through the local board of

health appointing a local physician as health officer who al
ready is acting as president of the local school board."

The members of the city board of education and of the
city board of health, and the local health officer or city
health commissioner are officers and not employees. Sec.
62.09, subsec. (1), and sec. 141.01, subsec. (4), Stats. The
question, then, is one of compatibility.
In an opinion of the attorney general to the state health

officer, June 1, 1931,^' the statutes on local health officers
were interpreted to require all cities to have a health com
missioner under sec. 141.02 instead of a health board and
health officer under sec. 141.01, but I understand that many
cities are, nevertheless, still operating under sec. 141.01,
and so this opinion covers both systems.

Sec. 141.01 (5) provides that the local board of health
"shall take such measures and make such rules and regula

tions as shall be most effectual for the preservation of the
public health."

Sec. 141.01 (7) (b) provides that the local health officer
shall "make a sanitary inspection periodically of all school
buildings * * *, and report thereon to those respon
sible for the maintenance thereof."

* Page 359 of this volume.
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Sec. 141.02 (2) provides that the city health commis
sioner "shall have the powers and duties provided for
boards of health and local health officers and he shall pro
vide such additional rules and regulations as shall be neces
sary for the preservation of health, to prevent the spread of
communicable diseases, and to cause the removal of all ob
jects detrimental to health and to enforce the health laws."

Sec. 143.03 provides:

"* * * The local health officer shall inspect the school
houses and other public buildings within his district, with
sufficient frequency to determine whether such buildings
are kept in a sanitary condition."

Sec. 148.12 also confers jurisdiction on the local health
office over the schools, and provides health regulations of
the schools, that it is the duty of the health officer to enforce.

Sec. 141.01 (7) (e) provides that the local health officer
shall "enforce the health law and the rules and regulations
of the state board of health."

Under sec. 140.05 the state board of health has adopted a
code of health rules for schools, which rules have the force
of law. These rules prohibit persons with or in contact with
certain communicable disesases from being admitted to
schools, regulate the disinfection of books, attendance at
school with reference to health conditions, the health duties
of teachers, the school water supply, sewage disposal, and
heating, and provide that local health officers shall enforce

these rules and promptly enter prosecution for any violation
thereof.

The jurisdiction of the local health officers under the
foregoing provisions of the statutes and rules of the board
of health are superior to the jurisdiction of the local board
of education.

Careful supervision of sanitary and health conditions in
the schools by the local health officer is one of the most im
portant of his duties, any slackness in the performance of
which may have the most disastrous results upon the gen
eral health of the community. Ordinarily, I presume the
local health officer has the full sympathy and co-operation
of the school board in the performance of this duty, with no
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conflict of opinion or purpose. However, the local health of
ficer must exercise jurisdiction over the schools, superior, in
the matter of health, to that of the school board, which has
the general jurisdiction of the schools. The local health of
ficer might, therefore, be required to issue orders to himself
as a member of the school board. The rule of incompatibility
of offices is set forth by the supreme court of Wisconsin,
State V. Jones, 130 Wis. 572, where the court quotes with ap
proval the language of an English case, p. 574, that "if there
be one possible case in which he might be called upon to
act," the officers are incompatible, and held that the office
of county judge and justice of the peace were incompatible,
because in the case of habeas corpus "a county judge might
be called upon to review the validity of a commitment by
a justice of the peace," and because of "the statutory power
of the county judge to compel the delivery of books and
papers by officers to their successors which might be in
voked against a justice of the peace."

I am of the opinion, therefore, that the office of city
health officer or city health commissioner is incompatible
with the office of a member of the city school board or board
of education.

FMW

Public Officers — Governor— State Utility Corporation
of Wisconsin — Governor is authorized to make appoint
ments to state utility corporation of Wisconsin on July 1,
1931, in accordance with sec. 14.22, Stats.

June 29, 1931.

Honorable Philip F. La Follette,

Governor.

Sec. 198.51, Stats., as enacted by ch. 314, Laws 1931,
reads as follows:

"Five persons shall be appointed by the governor with
the advice and consent of the senate to serve as the directors
of such corporation for a regular term of ten years begin
ning with the first Monday in February of each odd num-
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bered year. The first appointment of such persons as di
rectors shall be for terms expiring on the first Monday in
February, 1933, 1935, 1937, 1939 and 1941."

Sec. 2 of this chapter provides that the act shall take
effect July 1, 1931.

You inquire whether the governor may, on and after
July 1, 1931, make the appointments to the "State Utility
Corporation of Wisconsin" as provided by sec. 198.51, Stats.,
even though the senate is not in session and, consequently,
without the advice and consent of the senate.

Sec. 14.22, Stats., reads as follows:

"Whenever the governor is authorized to make any ap
pointment to office by and with the advice and consent of
the senate, and the legislature is not in session at the time
such office should be filed, he may make appointment thereto,
subject to the approval of the senate at the next succeeding
session of the legislature, and all such appointments shall
be as valid and effectual from the time when so made until
twenty days after such meeting of the legislature as if he
possessed the absolute power of appointment."

By the terms of the act, ch. 314, Laws 1931, goes into
effect on July 1, 1931. Any office of the "State Utility Cor
poration of Wisconsin" not filled on such date, would be
vacant and, in accordance with sec. 17.20, Stats., appoint
ment to such vacancy by the governor is authorized dur
ing the recess of the legislature. However, if it be held that
ch. 17, and especially sec. 17.20, Stats., deals with vacancies
only in offices wherein the vacancy is created during the re
cess of a legislature, but where the law creating such office
was in effect previous to the adjournment of the legislature,
there can be no doubt but what sec. 14.22, Stats., quoted

above, authorizes the appointments by the governor to be
made to the "State Utility Corporation of Wisconsin." It
is not necessary to pass on the question here, but, in my
opinion, this section was intended to cover a situation such
as is before the governor with respect to appointments to

the "State Utility Corpoi*ation of Wisconsin," and it was

to remove all doubt about the governor's authority to make

appointments required to be made by and with the advice

and consent of the senate after the adjournment of the leg-

iu. .
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islature which created such office that, by ch. 307, Laws
1881, sec. 14.22 was enacted. It was undoubtedly in accord
ance with this same section that Governor Philipp made his
appointment to the office of prohibition commissioner dur
ing December, 1919, to an office which, by the terms of the
act creating it, was not brought into being until January 16,
1920. In that instance Governor Philipp made an appoint
ment after the legislature had adjourned, and which ap
pointment required the advice and consent of the senate, the
act creating the office not going into effect until January 16,
1920.-

You are therefore advised that sec. 14.22, Stats., author
izes the governor to make appointments to the State Util
ity Corporation of Wisconsin, in the absence of the senate
and, therefore, without the advice and consent of the senate,
but with the approval of the senate at the next succeeding
session of the legislature.
FWK

Banks and Banking — Bonds — Counties — County De
positories—Where county board has fixed amount of surety
bonds to be furnished by county depository, committee is
without authority to change amount so fixed.

June 29, 1931.

Fred Risser, .

District Attorney,

Madison, Wisconsin.

Your letter of June 20 is quoted in part below:

"At the annual session of the Dane county board held in
November, 1930 certain banks were designated as depos
itories and under the resolution were requested to furnish
surety company bonds in a designated amount. This was
done.

"As a result of the postponement of taxes and several
other unforeseen happenings, there has never been on de
posit in these various banks since the first of the year and
there will not be from now on more that thirty-five per cent
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of the amount for which these banks were required to give
bond. Several of the banks have requested the county-
treasurer to reduce by fifty per cent or thereabouts the
amount of the bond.
"Is it possible for the committee of the county board that

has charge of this branch of the county affairs to take ac
tion reducing the amount of these bonds?"

In an opinion rendered on January 5, 1931, XX Op. Atty.
Gen. 8, it was held that the authority .given to the county

committee under the provisions of subsec. (5), sec. 59.74,
Stats., does not extend to the changing of the character of
the security to be furnished when the county board has
definitely made such a determination. The precise matter
under consideration in that opinion was whether the com
mittee had authority to accept personal bonds where the
county board had required surety company bqjids.

Subsec. (8), sec. 59.74, Stats., specifically provides that
such bonds shall be in a sum fixed by the county board. No
where in the section here under consideration is there any
language which indicates any intention on the part of the
legislature to clothe the committee with power to change
the amount or character of the security to be furnished
where the county board has determined the character and
amount of such security.

Your attention is also directed to an opinion of this de
partment rendered on April 28, 1931, XX Op. Atty. Gen.
219.

You are therefore advised that the committee is without
authority to reduce the amount of the surety bonds fur
nished by the designated depositories.
SB
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School Districts — City School Plan — All cities of classes
mentioned in sec. 40.50, Stats., came under city school plan
July 2, 1929, but school board continues to be constituted
and selected as it was on that date until changed by refer
endum.

July 1, 1931.

William M. Gleiss,

District Attorney,

Sparta, Wisconsin.

In your letters of June 23 and June 29 you refer to pre
vious opinions of this department with respect to the status
of the schools of the city of Sparta. You state that the city
has never adopted the city school plan provided in sees.
40.50 to 40.6^ Stats., but has continued to select its board in
the same manner as was done prior to the enactment of ch.
256, Laws 1929.

Since the opinions to which you refer were rendered, this
department has held in three additional opinions that as to a
city within the classes specified therein the change from
whatever plan of operation was then in use in the city to
the city school plan became effective when ch. 256, Laws
1929, became a law, namely, on July 2, 1929. See XIX, Op.
Atty. Gen. 23 and 80, and XX Op. Atty. Gen. 196. The only
purpose of a referendum is to change the method of choos
ing the school board and its membership.

The Sparta schools, therefore, being under the city school
plan, must be operated in accordance with that plan, with
the exception that the board of education is constituted and
may be selected in the same manner as was the case prior

to the enactment of this statute until and unless the com

position and manner of selection thereof is changed by the
vote of the people in accordance with the provisions of sec.
40.52 (1), Stats.
SB
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Appropriations and Expenditures — Counties — Unex-
pended Balances — Appropriation by county board for ex
penses to employee during year not to exceed definite
amount appropriates only so much within said amount as
is used for such expenses; if full amount is not expended
balance remains in general fund.

July 1, 1931.
A. G. Hawley,

District Attorney,

Darlington, Wisconsin.

You state:

"The county board during the years of 1927, 1928, 1929
and 1930 appropriated yearly a definite sum as salary for
a county employee and a further sum yearly as expenses
for said employee and authorized a committee of said coun
ty board to enter into a contract of hire with said employee
on a yearly basis. Said employee was hired during said
years at said definite salary per year and a sum not to ex
ceed a definite amount per year for expenses. During said
years said employee failed to use approximately three hun
dred dollars of the amount appropriated as expense money
but received the full amount of his wages as per his con
tract. Said employee has now been retained for the years
1981 and 1932 at a definite salary and a sum not to exceed
a fixed amount as expenses."

You submit the following question:

"Is said employee entitled to use as expense money dur
ing the years of 1931 and 1932 the three hundred dollars
which was appropriated for his expenses and which he
failed to expend during the previous four years or does
money which is appropriated in the above manner and not
expended during the contract year automatically revert to
the general fund at the end of the contract year?"

You will note that the appropriation was not to exceed a
certain amount for each year. That implies that only so
much of the amount was appropriated as was necessarily
used for expenses. You are advised that it is our opinion
that under the facts stated the employee cannot use as ex
pense money during the years 1931 and 1932 the three hun
dred dollars which might have been used the previous years .
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for expenses and which he failed to expend. The three hun
dred dollars is a part of the general fund and cannot now be
expended for expenses.
JEM

Courts — Police Court — Municipal Corporations — City
Council — City council may, under sec, 62.24, subsec. (4), •
Stats., abolish police court, thus abolishing office for which
present incumbent was elected.

July 2, 1931.

A. G. Hawley,

District Attorney,

Darlington, Wisconsin.

You direct our attention to subsec. (4), sec. 62.24, Wis.

Stats., and you inquire whether the council may by ordi
nance abolish the police court, thus abolishing an office for
which the present incumbent was elected, the abolishment
of the office to take place during his term of office.
Par. (a), subsec. (4), sec. 62.24 reads thus:

"The council may by ordinance abolish the police court,
and thereupon the jurisdiction of said court shall be exer
cised by any municipal court located in the city, if any, oth
erwise by the justices of the peace of the city."

Par. (c) of said subsec. (4), sec. 62.24 reads thus:

"The council may by ordinance re-establish the police
court, whereupon a police justice shall be chosen at the next
city election. The mayor may appoint a police justice ad
interim."

I am of the opinion that this question must be answered
in the affirmative. There is no limitation as to time when

the council may abolish the police court. The language here
used is general and it provides "and thereupon the jurisdic
tion of said court shall be exercised," etc. I have been unable
to find any limitations in the statute on the council in abol
ishing a police court.
JEM
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Bridges and Highways — Relocations — Eminent Do-
mam— Where portion of state trunk highway system or

prospective state trunk highway system is located within
city same may be relocated by county; to this end county
may acquire necessary right of way.

Highway so constructed is under jurisdiction of city ex
cept as to matters committed by statute to county, and city
is responsible for maintenance thereof and is liable for
damages to same extent as with respect to other city streets.

County may not condemn property of city in making such
relocation.

July 2, 1931.

Lloyd D. Smith,

District Attorney,

Waupaca, Wisconsin.

In your letter of June 24 you set forth that the county

contemplates the relocation of a portion of county trunk
"K," in the city of Waupaca, so that at the city limits and
for a considerable distance in the city the relocation will be
a new road, and such new relocation will, after some dis
tance, strike again and run for a short distance on the old
location of such county trunk "K," and will then leave such

old location of county trunk "K" and run on a new reloca
tion to where county trunk "K" finally intersects with the
south end of Main street, which will leave county trunk "K"

abandoned as a county trunk highway, but still necessary as
a city highway.

You refer to sees. 83.01, 83.03, 83.05 and 83.06, Stats., and
propound the following questions, which will be stated and

answered in order.

1. Does sec. 83.05, Stats., apply only to portions of the
county trunk system in which the city wishes the pavement
to be of a greater width than eighteen feet?

The language of sec. 83.05, Stats., makes it clear that the
section applies only in cases where the city determines that,
the roadway shall be improved to a greater width than
eighteen feet and there is no language which indicates that
the legislature intended by the enactment of this section to
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change the situation with respect to highways constructed
to a width of eighteen feet only.

2. Does sec. 83.06, Stats., require the city to maintain
such county trunk highway where the pavement is not ex
tended to the full width of the street, and hold the city liable
for any damages for any injury upon such county trunk aft
er it has been constructed?

Sec. 83.06, Stats., clearly requires the city to maintain any
city street or highway within its limits improved with state
or county aid. Under the provisions of sec. 83.08, Stats., a
county trunk highway may be relocated, and an easement
in the necessary lands acquired in the name of the county.
The easement so acquired is a public easement and the

city, being the governmental agency within the incorporated
■area, may exercise jurisdiction thereover in all respects as
on other public ways within its corporate limits, except as
to matters the control of which is vested in the county by
statute. Were it otherwise, the city would have no authority
over such a highway to permit the installation therein of
public utility structures, or to construct sidewalks thereon,
or provide sewer facilities or water service therein.

It is obvious, therefore, that under the provisions of sec.
83.06, Stats., the duty of maintenance would fall upon the
city and that the city would be liable to the same extent as it
would on any other city street.

3. If such a relocation as contemplated is made by the
county, will the right of way for the new road be acquired
in the name of the county or the city?

Under the provisions of sec. 83.08, Stats., the right of
way would be acquired in the name of the county for use of
the public.

4. Can the county condemn land within the city limits
for such a relocation?

The provisions of sec. 83.08, Stats,, cover all portions of
the state trunk highway system or prospective state high-

, way system, and in so far as the highway in question is a
part of such systems, the county may acquire land for a re
location thereof in the city, in accordance with the provi
sions thereof. In the case of connecting streets not a part
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of the state trunk highway or prospective state trunk high
way systems, this section would not be applicable.

It is clear that portions of such highway systems may be
located within the limits of a city, since, by sec. 83.03, Stats.,
it is provided that if any county board shall determine to
improve any portion of the system of county trunk high
ways with county funds it may assess not more than forty
per cent of the cost of such improvement against the town,
village or city in which the improvement is located. Ob
viously such an improvement could not be located within a
city unless a portion of the system of" county trunk highways
is located within such city. See XIV Op. Atty Gen. 477. Just
what the status of county trunk "K" is in this respect, your
letter does not disclose.

5. Could the county condemn land owned by the city in
case the city opposed the location of the road in this particu
lar place?

Sec. 83.08, Stats., provides for condemnation proceedings
in the manner specified by ch. 32, Stats, which is the gen
eral eminent domain chapter, and while it is also provided
that recourse may be had to the procedure as specified in
sec. 88.07, which provides for an application to the county
judge, and while it is further provided that award may be
made with provision for appeal from the same, the basis of
the condemnation is apparently to be laid upon the founda
tion of ch. 32, Stats.

Sec. 32.03, Stats., provides in part, as follows:

"The general power of condemnation conferred in this
chapter does not extend to property owned by the state, a
municipality, public board or commission, * * * unless
such power is specifically conferred by law."

This question is therefore answered, No.
SB
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Contracts — Labor — Contract for installation of equip
ment in manufacturing plant at state prison at Waupun is
not within meaning of contract as that term is used in ch.
269, Laws 1931.

July 7, 1931.

Col. John Hannan, President,
Board of Control.

In your communication to the attorney general of July 3
you gave a statement of facts as follows:

"On June 4, 1931 this board entered into a contract with
the E. L. Essley Machinery Company of Milwaukee, to fur
nish and install all equipment for the automobile license
plate and road sign manufacturing plant at the state prison,
Waupun. This contract was signed by the Essley Company,
by this board and was approved by the engineering depart
ment, and is now awaiting approval by the governor.
"The equipment to be furnished under the contract con

sists of a number of punch presses, dies, dipping machine
baking oven and conveyor, numeral coating machines, road
sign shearing and punching machines, motors for the oper
ation of equipment, racks, tables, oven trucks, etc.
"The contract provides that all common labor for installa

tion shall be provided by the prison, except that the contrac
tor is to furnish engineers to superintend the installation
and the incidental labor for the direct connections of the
machines."

You state that in your judgment the total amount which
will be expended in the supervision of the installation of
this job at Waupun, and in the incidental work in connect
ing the machines, will not exceed $500, and that the total
contract is for $45,085.

You state further as a fact that this machinery will not
become part of the permanent structure, but that it may be
removed and that it is purely in the nature of equipment.
You ask the attorney general to advise you if the above

described contract falls within the terms of ch. 269, Laws
1931, and in presenting this request you say it is necessary
that you be advised by Monday, for the reason, I believe,
that certain action of the board of control is necessary on
that date, provided the governor approves of the contract.
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Subsec. (1), sec. 103.49, Stats. 1931, as enacted by ch. 269,
Laws 1931, reads as follows: .

"Each.contract hereafter made for the erection, construc
tion, or remodeling of any public building to which the state
or any department thereof is a party shall contain a stipu
lation that no laborer, workman, or mechanic in the employ
of the contractor or of any subcontractor, agent, or other
person, doing or contracting to do all or a part of the work,
shall be paid less than the prevailing wage rate in the same
or most similar trade or occupation in the county wherein
such public building is situated, which rate shall be set forth
specifically in the contract."

Sec. 2, ch. 269, Laws 1931, provides that the act shall take
effect upon passage and publication. This chapter was

published on June 18. Since that date it has been effective.

The question presented by your request is, whether the
erection and installation of the equipment in the automobile

license plate and road sign manufacturing plant at the state
prison at Waupun constitutes either erecting, constructing
or remodeling a public building; or whether the contract is
a simple sales contract entered into by the buyer and the
seller, and if so, whether the work incidental to the instal

ment of the equipment and connecting the different units of
the equipment is labor that is engaged in the "erection, con
struction or remodeling of any public building," or whether
it "is a mere incident of the sales contract and does not

change the essential character of the agreement." IX Op.
Atty. Gen. 136. As the attorney general in this opinion in
discussing this type of labor said, p. 137:

"* * * It is a very common incident in the sale of
machinery. Such a stipulation or condition might be found
in a contract for the sale of heavy articles of furniture and
movable fixtures such as filing cabinets, bookcases, safes."

After giving the facts, and your question based thereon,
careful study in conferences with both yourself and the
state chief engineer, I am constained to hold-that this de

partment may well adhere to the language above quoted, as
it was used in discussing the labor involved in a sales con
tract the type of which is very similar to the one you have
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presented for consideration in your request. While that
opinion was concerned with a construction of the lien law
and this one is concerned with a construction of ch. 269,

Laws 1931, in the opinion above referred to consideration
was given to protection of labor in so far as the lien law
offei'ed protection to labor. Likewise, in considering ch.
269, Laws 1931, the matter under consideration is protec
tion of labor in so far as that chapter protects it.

Whether an agreement to install an apparatus, a device
or an article under a contract of sale brings such agreement
within the field of interstate commerce, depends principally
upon whether the installation is a mere incident, e.g.,

whether it is so inherently intricate that to make it an in-
trastate transaction would amount to regulation of inter
state commerce. Pfaudler Co. v. Westphal, 190 Wis. 486.
Applying that test to the facts as you have given them to

this department, and assuming that you and the state chief

engineer are correct in your conclusion that the installation
is merely incidental but a necessary part of the purchase,

the purchase and sale transaction is not complete until the

machinery has been installed and connected under the

supervision of the trained engineers of the seller. This is in

accord with what our court said in another case, that if the

installation is merely an incident of the sale when applied
to the question as to whether it is interstate commerce or

not, such commerce is protected by the commerce clause of
the federal constitution. Wolf Co. v. Kutch, (1911) 147
Wis. 209, 132 N. W. 981; Yo7-k Manufacturing Co. v. Colley,
247 U. S. 21, 38 Sup. Ct. 430, 62 L. ed. 963, 11 A. L. R. 616.
The test applied in these interstate commerce cases aids us

in deciding that the installation of this equipment, under all
the circumstances, is not the "erection, construction or re

modeling" of a building, within the meaning of ch. 269,

Laws 1931.

You are advised, as the state chief engineer was advised

in IX Op. Atty. Gen. 136, that with respect to the facts set
forth in your request and as stated in conference, you may

regard ch. 269, Laws 1931 as not applicable. It is my

opinion that the installation of the equipment mentioned is
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not an act of erecting, constructing or remodeling a public
building so as to bring the contract within the terms of the
chapter.
FWK

Municipal Corporations — Public Lands — Parks — Pub
lic Officers — Commissioners of Public Lands — City may
acquire land continguous to city within same county for
park purposes.

Where commissioners of public lands upon investigation
are satisfied that state has no valid claim to island created

by federal government they may lawfully grant quitclaim

deed to city for purpose of clearing title.

July 7, 1931.

Lloyd D. Mitchell,

Corporation Counsel,

Oshkosh, Wisconsin.

You state that the commissioners of public lands of Wis
consin have issued to the city of Oshkosh a quitclaim deed
to an island in Miller's Bay, Lake Winnebago; that this
action was necessary in order that the city of Oshkosh
might obtain a quitclaim deed from the federal government
which constructed the island; that the federal government
now requests, through the office of the judge advocate, and
the acting secretary of war, that an opinion of this depart
ment be obtained as to whether the city has the right to use

this island for park purposes, and as to whether or not the
public land commission had authority to quitclaim the island
to the city of Oshkosh.
The authority of the city of Oshkosh to utilize this island

for park purposes is given by sec. 27.09, Stats., which

authorizes a city to include in a park district contiguous
territory within the same county. Sec. 62.22, Stats., gives
cities authority to acquire by action, purchase or condem
nation lands for parks. As we understand it, the island in
question lies in Lake Winnebago adjacent to the city of
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Oshkosh. This department is, therefore, of the opinion that
the city may lawfully acquire and use such island for park
purposes.

The board of commissioners of the public lands of Wis
consin is a constitutional body created by art. X, sees. 7 and
8 of the Wisconsin constitution, to whom is committed, by
the constitution, the sale of school and university lands and
the investment of funds arising therefrom. The commis
sioners are authorized by the constitution to execute a good
and sufficient conveyance to all purchasers of such lands.
By sec. 23.02, Stats., the commissioners of public lands,

in addition to the power and duty of selling school and uni
versity lands and investing the funds arising therefrom as
prescribed by the constitution are invested "with power to
dispose of all other public lands and all interests in lands
held by the state for sale, and with such further powers as
may be necessary or convenient to enable them to exercise
the functions and perform the duties imposed upon them by
law."

Prior to the granting of the quitclaim deed in question,

the following resolution was adopted by the commissioners

of public lands on March 19, 1981:

"Whereas, an island was built by the government in
Lake Winnebago in the immediate vicinity of Menominee
Park, and
"Whereas, the state of Wisconsin took no part in such

building and contributed nothing to the cost thereof, and
"Whereas, the government has indicated a willingness

to deed this island to the city of Oshkosh,
"Therefore, for the purpose of clearing the title to this

island in the city of Oshkosh, the chief clerk is hereby in
structed to prepare a quit claim deed for the signatures of
the Commissioners quitclaiming this island to the city of
Oshkosh on payment of one ($1.00) dollar."

The above resolution indicates that the commissioners of

public lands upon due investigation were satisfied that the
state had no valid claim to the island in question and that
their action in granting a quitclaim deed was merely for
the purpose of removing any possible cloud upon the title
in so far as the interests of the state of Wisconsin are con

cerned.
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This department is of the opinion that the commissioners
of the public lands, under the circumstances above stated,
had ample authority to grant the quitclaim deed of said
island to the city of Oshkosh.
SB

School Districts — Tuition — Clerk of high school board
is required to file bill for tuition with clerk of township con
taining outlying territory in high school district comprising
incorporated village and outlying territory, outlying terri
tory of which was detached from high school district in ac
cordance with sec. 40.85, Stats., and new school district

created, no school having been maintained during year be
cause all pupils in newly organized district attended school
within incorporated village.

July 8, 1931.
John Callahan, State Superintendent,

Department of Public Instruction.

You refer to sec. 40.47, Stats., relating to admission and
tuition in high schools. Subsecs. (5) and (6) thereof read
as follows:

"(5) Claim for Tuition. Before July in each year the
school clerk shall file with the clerk of each municipality
from which any tuition pupil was admitted, a verified-claim
against the municipality setting forth the residence, name,
age, date of entrance and the number of months attendance,
during the preceding school year, of each person admitted
from such municipality, the amount of tuition which the
district is entitled to for each pupil, and the aggregate sum
for tuition due the district from the municipality.
"(6) Tuition Tax. The municipal clerk shall enter upon

the next tax roll such sums as may be due for such tuition
from his municipality and the amount so entered shall be
collected when and as other taxes are collected, and shall be
paid to the treasurer of the high school district. If a portion
of such municipality forms a part of a high school district,
the taxable property in that portion shall be exempt from
such tuition tax."

You also quote from sec. 40.85, which relates to detach
ing land within a district free high school but lying outside
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of the corporate limits of any city or village. You quote
part of subsec. (5) (e), sec. 40.85 as follows:

"No distribution, transfer or assignment of the assets of
the district from which territory is detached, shall be made,
so long as said district continues to receive and adequately
provide school facilities for both grade and high school
pupils from the detached territory on the legal tuition
basis. * *

You state that in a certain high school district compris
ing an incorporated village and outlying territory, the out
lying territory was detached from the high school dis
trict in accordance with sec. 40.85 and a new school dis
trict created; that no school was maintained during the
present school year in this newly organized district but
all pupils attended the school within the incorporated
village; that there were students attending the grades
and also the high school; that the clerk of the high school
board wishes to know what municipality is responsible for
the tuition of a nonresident student pursuing work in the
high school whose home is in the school district consisting
of the detached territory. He wishes to know whether he
should file the bill with the clerk of the township or with

the clerk of the school board of the district comprising the
detached territory.

Subsec. (5) of sec. 40.47, above quoted, clearly answers
this question when it says that before July in each year the
school clerk shall file with the clerk of each municipality
from which any tuition pupil was admitted, a verified claim,
etc. The clerk of the municipality is the clerk of the town
ship and not of the school board.
That provision in sec. 40.85, quoted above, does not in

any way modify or change the clear mandate of sec. 40.47,
(5), Stats.
JEM
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Contracts — Labor — Contract for grading removed
from building and installation of sprinkler system thereon
is not contract within meaning of sec. 103.49, subsec. (1),
Stats., as enacted by ch. 269, Laws 1931.

July 8, 1931.
Charles A. Halbert,

State Chief Engineer.

Under date of the 6th instant you give a statement of
facts to the attorney general substantially as follows:
You state that the state proposes to do some grading
which consists of the leveling of earth and of the placing
of approximately three inches of top soil on a part of
the grounds of the state teachers college at Milwaukee.
In connection with the grading a sprinkler system is to
be installed, which sprinkler system consists of piping
and sprinkler heads. You state that the sprinkler system
is connected with the present water and sewer mains,
but the connection is made on the grounds outside of
the building. You state the grounds which are to be graded
and for which the sprinkler system is to be installed are not
adjacent to any buildings or buildings under construction.
Some of the fill, however, was obtained from the excavation
of the new building. You request an official opinion from
the attorney general as to whether the proposed contract for
the grading and the installation of the sprinkler system is a
contract within the terms of ch. 269, Laws 1931.

Subsec. (1), sec. 103.49, Stats., as enacted by ch. 269,
Laws 1931, reads as follows:

"Each contract hereafter made for the erection, construc
tion, or remodeling of any public building to which the
state or any department thereof is a party shall contain a
stipulation that no laborer, workman, or mechanic in the
employ of the contractor or of any subcontractor, agent, or
other person, doing or contracting to do all or a part of the
work, shall be paid less than the prevailing wage rate in the
same or most "similar trade or occupation in the county
wherein such public building is situated, which rate shall
be set forth specifically in the contract."

The question is whether the proposed grading and instal
lation of a sprinkler system is "public building" as that term
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is used in ch. 269. Ch. 269 was published and became effec
tive on June 18. Subsequent to its enactment and publica
tion Bill 647, A., became ch. 432, Laws 1931, and was pub
lished and became effective on July 6, 1931. Ch. 432, which
became effective on July 6, 1931, prescribed that for high
way work there shall be certain hours of labor and a cer
tain prevailing wage scale. If the term "public building" as
used in ch. 269 was intended to be used in its broadest sense,
as "public" building is sometimes used interchangeably
for public works, it was unnecesary for the legislature to
enact ch. 432. The inference and conclusion must be that
that word "building" in ch. 269 is used in a narrower sense
and as applied to a structure which may be erected, con
structed or remodeled and not as applied to any public
works of any nature whatsoever.

If it were not for the fact that ch. 432 had been enacted
subsequently to ch. 269,1 would be inclined to hold that the
language in ch. 269 was intended to include a contract for
grading and for the installation of a sprinkler system as
mentioned in your statement of facts and as further de
scribed in an office conference. The fact that ch. 432 was
passed subsequently compels me to put a narrower con
struction upon the term "public building" and you are ad
vised for the reason above given that in my opinion a con
tract for grading and the installation of a sprinkler system
is not a contract for the "erection, construction or remodel
ing of any public building" as that term is used in ch. 269,
Laws 1931.

FWK

'V..
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Contracts — Labor — Contract for wrecking of old frame
gymnasium on gi-ounds of state teachers college at Milwau
kee is contract within terms of sec. 103.49, subsec. (1),
Stats., as enacted by ch. 269, Laws 1931.

July 8, 1931.
Charles A. Halbert,

State Chief Engineer

Under date of the 6th instant you convey to the attorney
general a statement of facts substantially as follows: You
say the state proposes to wreck a building, an old frame
gymnasium on the grounds of the state teachers college at
Milwaukee, which building is several hundred feet from the
new gymnasium building which is now under construction.
You state that the job of wrecking the building is to merely
tear down the old frame structure, in consideration for
which services the contractor is to receive all salvage. You
say that the total amount involved in the contract will prob
ably be the salvaged material and that this should be suffi
cient to pay the cost of wrecking.
You ask the attorney general for an opinion as to whether

ch. 269, Laws 1931, which relates to the stipulated minimum
or prevailing wage rate to be incorporated in the contract
and specifications governs.
I have previously cited to you in an opinion just rendered

to you* subsec. (1), sec. 103.49, Stats. 1931, enacted by ch.
269, Laws 1931 which reads as follows:

"Each contract hereafter made for the erection, construc
tion, or remodeling of any public building to which the state
or any department thereof is a party shall contain a stipu
lation that no laborer, workman, or mechanic in the employ
of the contractor or of any subcontractor, agent, or other
person, doing or contracting to do all or a part of the work,
shall be paid less than the prevailing wage rate in the same
or most similar trade or occupation in the county Vherein
such public building is situated, which rate shall be set forth
specificially in the contract."

The fact that the old frame structure is some distance re
moved from the new gymnasium which is being built, or

* Page 481 of this volume.
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the fact that it is not a part of the new gymnasium as it is
built, but on the contrary is being wrecked or removed and
in the place of which a new gymnasium is being construct
ed although not on the site thereof, cannot be construed as
not being within the terms of subsec. (1), sec. 103.49, Stats.,
as quoted above. To hold that such work would be a re
modeling but for the location of the old or of the new build
ing would be a narrow construction indeed. By the terms of
the language above employed it seems the legislature had in
mind all types of public building that might thereafter be
erected, construction or remodeled. You are advised that
the language of ch. 269, Laws 1931, is sufficiently broad to
cover the contract which it is proposed be let for the
wrecking of this old gymnasium building.
FWK

Contracts — Labor — Contract for purchase and installa
tion of refrigerating unit in animal research laboratory at
university of Wisconsin is not within meaning of sec.
103.49, subsec. (1), Stats., as enacted by ch. 269, Laws 1931.

July 8, 1981.

Charles A. Halbert,

State Chief Engineer.

Under date of July 3 you request an opinion from the
attorney general and request that the matter be given
prompt attention. You state that you are now preparing
"specifications and will obtain bids and award a contract
for equipment consisting of a refrigerating unit including
installation to be installed in the animal research laboratory
now under construction at the university. The equipment
consists of refrigerating machinery and piping to be in
stalled in the rooms to be cooled. The Construction of the
building, refrigerator rooms, insulation, etc. is provided for
under another contract."

Under those circumstances you inquire whether ch. 269,
Laws 1931, controls the purchase of this equipment or the
erection and installation thereof in view of the fact that
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a "comparatively small amount of installation labor is in
volved in the contract price." This date an opinion has been
rendered by the attorney general to Col. John J. Hannan,
the chairman of the state board of control,* advising him
that ch. 26&, Laws 1931, is inapplicable to the contract en
tered into for the purchase and installation of manufactur
ing machinery in the state prison at Waupun. For the same
reasons therein given you are advised that the contract for
the refrigerating equipment in the animal research labora
tory at the university of Wisconsin is not subject to the
terms of ch. 269, Laws 1981, even though a small amount of
labor incident to the installation of such equipment is in
volved in the contract price of such refrigerating unit.

I wish to add that no general rule may be stated which
will govern in all cases. The facts must be examined in each

instance, and a determination made in each case. From the
facts you stated in your request, supplemented by those
given in conference here in this department, the installation
of the refrigerating unit in the animal research laboratory
compares with the ice manufacturing plant which was in
stalled and relative to which litigation was had in the case
York Manufacturing Company v. Colley, (1918) 247 U. S.
21, 38 Sup. Ct. 430, 62 L. ed. 963. In the York case the sell
er furnished an engineer who supervised the assembling and
erection of the machinery at the point of destination and
who made a practical efficiency test before delivery , was
considered completed. I understand that it is similar to the
purchase agreement in this case. The United States su
preme court in that case held, in reversing the supreme
court of Texas, that the installation and the cost thereof
were merely incidents of the sale. While the question was
whether the installation was a part of interstate commerce
or whether it was intrastate commerce, the decision that the
installation was incidental to the sale precludes, it would
seem, the installation from being a job separate and apart
from the sale itself. The reasoning applied in the Yo7'k case
may be applied to your question and, as stated above, it is
the opinion of the department that the contract for instal-

Page 474 of this volume.
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lation, including piping and connecting the equipment of the
refrigerating machinery, is not a contract for the "erection,
construction or remodeling" of a building so as to bring the

contract within the terms of ch. 269, Laws 1931. If the
legislature intended that all purchase contracts "of this na
ture or parts thereof were to be included within the terms
of ch. 269, Laws 1931, it would seem language much more
specific and definite would have been used than the language
found in this chapter.
FWK

Bridges and Higlnvays — Liois — Claims — Highway
commission may not adjudicate merits of claims filed under
provisions of 289.53, Stats., but is charged with duty of
withholding payment of sufficient amount to pay such claims
pending adjudication thereof in courts.

July 8, 1931.

Highway Commission.

Attention K. G. Kurtenacker, Secretary.

You set forth in your letter of June 25, 1931, certain facts
in connection with claims filed with the highway commis
sion in connection with federal aid project No. 445-C, Ab-
botsford-Wausau road, under the provisions of sec. 289.53,
which facts indicate some discrepancies in the claims as
filed. You then propound the following questions:

"1. When a claim filed with this commission under the
provisions of section 289.53 of the statutes includes such in
formation as to make it possible for this commission to de
termine the amount actually due the claimant, which is less
than the amount claimed, is this commission nevertheless
obligated under the statutes to withhold from payments due
the contractor the total amount claimed?
"2. Has this commission authority to exercise any discre

tion in withholding funds for the protection of claims filed
which are unquestionably incorrect, or is it obligatory under
the statutes that this commission in all cases withliold a
sufficient fund for the protection of all claims filed under
section 289.53?"
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As has been recently pointed out to your department in an
opinion dated June 15, 1931,''' in which other opinions to
the same effect are cited, the determination of conflicting
claims is properly a question for the court in an equitable
action brought under the proper statutory provisions. It
is not for the highway commission to determine whether the
amount actually due the claimant is less or greater than the
amount claimed, and the highway commission should, for its
own protection, comply literally with the terms of this
statute which makes it the duty of the officer so notified to
withhold a sufficient amount to pay such claim until it is ad-'
mitted or established as provided in subsec. (3), sec. 289.53,
Stats.

In answer to your second question, it may be said that the
commission would no doubt have the right to disregard a
claim, if, on the face thereof, it is clear that the person filing
the claim has no right under the provisions of the statute
to file the same. However, if the person filing the claim has
brought himself within the terms of the statute in so doing,
it is not for the highway commission to determine the valid
ity thereof or to exercise any discretion as to the amount of
money to be withheld on account of the filing of such claim.
The duty of the highway commission is made clear by the
statute, and if it fails to withhold a sufficient amount to
pay such claim when the claim is filed it does so at its peril.
SB

Banks and Banking — State bank must engage in bank
ing business forthwith upon receipt of certificate of authori
ty from banking commissioner to commence business.

July 8, 1931.
C. F. SCHWENKER,

Commissioner of Banking.

You invite attention to sec. 221.06, Stats., and you ask
whether a bank must forthwith engage in the banking busi
ness or whether after receiving a certificate of authority the

'Page 422 of this volume.
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bank may actually defer its opening for business to some
future date. Sec. 221.06, Stats., provides:

"Whenever, within a period of six months from the date
of the filing of the articles of incorporation, a bank organ
izing under this chapter has complied with all provisions of
the law, and has adopted by-laws approved by the commis
sioner of banking, and has provided itself with suitable
banking quarters, and has supplied the necessary books,
forms, stationery, furniture and equipment for the proper
and orderly transaction of the business of banking, it shall
give notice in writing to the commissioner of banking that
it is so prepared, and the commissioner of banking shall
make or cause to be made an examination. If such examina
tion satisfies the commissioner that such bank has complied
with all provisions of the law, that the stock subscriptions
have been fully paid in lawful money, and it appears that
such bank is lawfully entitled to commence business, he shall
forthwith give to such bank a certificate of authority under
his hand and official seal that such bank is authorized to
commence business. If the commissioner of banking has
reason to believe that the stockholders have formed the cor
poration for any other than the legitimate business contem
plated by this chapter, or that any of the facts stated'in the
declaration are untrue, or that other reasons exist, which
would make the opening of the bank injurious to the public
interest, he may, with the advice and consent of the attor
ney-general, withhold the certificate herein mentioned."

A state bank must engage in banking business forthwith
upon the receipt of a certificate of authority from the bank
ing commissioner to commence business.

Prior to the issuance of the certificate of authority, as
suming a compliance with the other statutory requirements,
the banking corporation is in existence with all of the pow
ers of a banking corporation except the prosecution of the
business of banking. Farmers & Merchants Bank v. Rich-
land Center, 159 Wis. 185, 186-187. Sec. 221.06, Stats., re
quires that within six months from the date of filing the
articles of incorporation, the bank must give notice in writ
ing to the commissioner of banking that it is prepared to
transact business; and if the commissioner finds that all
provisions of the law have been complied with, he issues
the authority to commence business. Since the bank must be
ready to transact business within six months after the filing
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of its articles of incorporation, it would be manifestly ab
surd to permit the bank to delay the transaction of business
after it has given notice that it is ready to transact business
and has been given authority to transact business. The
statutes clearly contemplate that upon the granting of
authority by the commissioner of banking, the bank must
forthwith engage in the banking business.
ML

Banks and Banking — Securities company which receives
money as regular business and issued its receipt therefor,
money deposited to apply on purchase of securities and to
draw interest until state date, violates banking law.

July 8, 1931.
C. F. SCHWENKER,

Commissioner of Banking,

You submit a photostatic copy of an instrument used by
a certain company and you ask whether the use of such in

strument indicates that the company is doing a banking
business, and whether in issuing such certificates the com
pany violates sec. 224.02, Stats. The instrument is as fol

lows:

"Received of $1,000 to apply on purchase
of securities which purchase is to be fully completed within
12 months from date. Said sum to draw 4 per cent per an
num until July 17, 1931.

Company
Secy."

You say that in the particular case when- demand was
made for the money it was refused and the company offered
to give the owner a mortgage which was refused because at
no time had any mortgage or investment been acquired, pur
chased or set aside for the holder of the instrument.

The instrument submitted, considered with the facts
stated in your letter, indicates that the maker of the in
strument is violating sec. 224.03, Stats., which concerns un
lawful banking.
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Sec. 224.02, Stats., defines banking as follows;

"The soliciting, receiving, or accepting of money or its
equivalent on deposit as a regular business by any person,
copartnership, association, or corporation, shall be deemed
to be doing a banking business, whether such deposit is
made subject to check or is evidenced by a certificate of de
posit, a pass book, a note, a receipt, or other writing, provid
ed that nothing herein shall apply to or include money left
with an agent, pending investment in real estate or securi
ties for or on account of his principal."

In the case you present, $1,000 was deposited with the
company and the deposit was evidenced by a certificate in
which the company acknowledges the receipt of the money.
It is essentially a certificate of deposit. If money is received
in this manner as a regular business, it comes within the
statutory definition of banking, unless the transactions come
within the proviso "that nothing herein shall apply to or in
clude money left with an agent, pending investment in real
estate or securities for or on'account of his principal" (sec.
224.02).

In XI Op. Atty. Gen. 88, 89, a scheme was considered un
der which an advertiser invited the public to deposit savings
on a first mortgage. In holding that the scheme constituted
a banking business and did not come within the proviso
above referred to, the opinion says:

"On this latter point it will be noted that the proviso ap
plies only where a relationship of principal and agent is
created. There is nothing whatever in the advertisement
which would indicate the existence of such a relation. The
plan seems to be purely one of purchase and sale. It does
not contemplate that money shall be left with the advertiser
'pending,' that is awaiting, investment by the advertiser
when a sufficient amount has accumulated. The proposition
is rather one of making a purchase outright from the adver
tiser and paying the purchase price in installments which
are called 'deposits.' "

The payment of interest on the money receipted for, to
gether with the fact that the receiptor is given twelve
months within which to purchase securities, negatives the
mere leaving of money with an agent pending investment,
as contemplated in the statute, and to indicate a limited
banking business.
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In MacLaren v. State, 141 Wis. 577, 582, the court said:

"The main purpose of regulating the banking business as
the business is now carried on is to insure the safety of de
posits. The calamities that befall individuals and communi
ties as a result of bank failures are well known."
To carry out the legislative intent to insure the safety of

deposits, the right to receive deposits must be limited to
those organizations which are expressly authorized to re
ceive deposits. The proviso in the statute regarding money
left with an agent pending investment must not be con
strued into an invitation to evade the banking laws; it must
be strictly construed so as to prevent unauthorized banking.
ML

Public Health — Optometry — Card used in sale of spec
tacles in stores containing advertisements and certain num
bers opposite printed matter grouped according to size of
type, indicating what spectacles to buy for each group, is
violation of optometry law.

July 8, 1931.
Dr. C. D. Waugh, President,

Board of Examiners in Optometry,
Milwaukee, Wisconsin.

Under date of June 22 you submitted a card used by the
S. S. Kresge Company in the sales of spectacles. Said card
has printed in large letters at the top, "$1.00 All Spectacles
$1.00." Under this is the following:

"Make your own selection by prescription of your Phy
sician or by your own choice from Standard Kresge Glasses
and Spectacles."

Then a special notice, as follows:

"special notice—We offer these spectacles for sale only
as Merchandise and without-advice as to their use. All our
employees are forbidden to extend any such advice to any
purchaser."

Then follows Lincoln's Gettysburg Address, beginning with
large type in the first two lines and which is one group; then
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follow eight other groups with the type decreasing in size
in each group until the last, which is very small. Opposite
each group is the number, evidently the number of the spec
tacles. Underneath are the words:

"Your Money Back If Not Satisfied." Signed "S. S. Kresge
Company."

You inquire whether this is in violation of our optometry
law.

Sec. 153.01 of our optometry law, as amended by ch. 222,
Laws 1931, reads thus:

"The practice of optometry is the employment of any
means, other than the use of drugs, for the measurement
of the powers of vision and the adaption of lenses, prisms
and mechanical therapy for the aid thereof. No person shall
practice optometry without a certificate of registration
properly filed. This shall not apply to physicians and sur
geons nor to the sale of spectacles containing simple lenses
of a plus power only at an established place of business and
as incidental to other business conducted therein without
attempting to test the eyes and without advertising other
than price marking on the spectacles. The term 'simple
lens' shall not include bifocals. The furnishing, using or em
ployment of any means, device or machine, designed or cal
culated to aid any person in the selection or fitting of spec
tacles or eyeglasses, the measurement of the powers or de
fects of vision and the adaption of lenses in and thereof
shall constitute the practice of optometery."

I am of the opinon that your question must be answered
in the affirmative. I believe that this card, with the number
of the lenses or spectacles opposite each group is an employ
ment of means for the measurement of the powers of vision
and adaptation of lenses to the eyes. It also contains adver
tising matter other than price marking of the spectacles.
This card clearly indicates to the purchaser that if he can
not read without spectacles a certain part of the speech,
the numbers of the spectacles opposite that part of the
speech are the ones to be tried on and purchased. I believe
it is a clever way of trying to circumvent the law, but it is
still within the purview of said law, being clearly con
demned therein.

JEM
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Public Officers — County SuperhUendent of Schools —
Public Records — Reports of school district clerk in office
of county superintendent of schools are public records, sub
jects to inspection under provisions to sec. 59.14, Stats.; cer
tified copies must be furnished upon demand and upon pay
ment of reasonable fee therefor.

July 9, 1931.

John Gallahan, State Superintendent,

Department of Public Instruction.

I quote from your letter of June 22, 1931, as follows:

"In the office of the county superintendent of schools there
are many records. Among these records are the annual re
ports of the school district clerks. These reports contain a
list of the school district officers and their post office ad
dresses. May a county superintendent of schools refuse to
give to the representative of a firm dealing in school sup
plies when requested to do so a list of the members of the
school boards in the county, and in case the county super
intendent has no duplicate list, allow the representative
making such a request to inspect the county superintend
ent's official list and, if desired, to make a copy?"

By sec. 40.13, Stats., each district clerk is required to
make and transmit to the county superintendent a verified
annual report containing specific information. By sec. 39.11,
Stats., the county superintendent is required to give the
district clerk a certificate of filing such report, and to in
clude an abstract of such district report in his annual re
port to the state superintendent. While there apparently is
no statute which in direct terms requires the county super
intendent to preserve such records in his office, it is obvious
that such reports must be kept until the county superintend
ent compiles his annual report therefrom.

The county superintendent of schools is an elective officer
of the county and, as such officer, is within the scope of sec.
59.14, Stats., which provides in part, as follows:

"* * * All such officers shall keep such offices open dur
ing the usual business hours each day, Sundays and legal
holidays excepted, and except that the county board of each
county may permit said officers to close their offices on Sat
urday afternoon for such time as the county board may di-
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rect, and with proper care shall open to the examination of
any person all books and papers required to be kept in his
office and permit any person so examining to take notes and
copies of such books, records or papers or minutes there
from."

It is the opinion of this office that the records to which

you refer are within the purview of this section, and are
open to inspection and copying.

Sec. 327.18 (3), Stats., makes it the duty of such an officer
to furnish a certified copy of any record preserved in his
office pursuant to law when tendered the legal fee therefor.

This section imposes the duty to furnish certified copies
even though no statutory fee for furnishing such copies
exists, but the officer may require as a condition precedent
to furnishing such copies the payment of a reasonable fee
therefor. Musback v. Schaefer, 115 Wis. 357.
SB

Insurance — Public Officers — Liability — Real Estate
Brokers' Board — Public officers are insurers of public
funds in their possession and are liable for their loss in any
event except act of public enemy occasioning loss of funds
relieves such officers from liability.

Liability of public officer for public funds attaches as
soon as funds are received in possession of such officer.

Liability of treasurer of Wisconsin real estate brokers'
board for funds in his possession ceases as soon as they are
turned over to state treasurer.

Real estate brokers' board may lawfully obtain burglary
and theft insurance covering public funds in possession of
board;

July 9, 1931.
Real Estate Brokers' Board.

Attention Russell A. Clark, Secretary.

In your letter of July 6 you request the opinion of this
department on the following questions:

"1. Are the treasurer and other members of the board
personally responsible for funds received by the department
for licenses where loss occurs due to theft or other causes?
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"2. If your answer is 'Yes' to No. 1, will you kindly ad
vise when liability fixes itself to these officers of this de
partment ; is it as soon as the envelope is received into the
office or is it as soon as a receipt has been mailed by this
department acknowledging receipt of that money as an ap
plication fee?
"3. Does their liability cease as soon as the funds have

been turned over to the state treasurer and a receipt from
him obtained?
"4. In case your answer indicates personal liability on

the officers of the board, is it lawful for this department to
' obtain insurance covering such losses as might occur by

burglary or theft?"

1. It is the weight of authority in America that a public
officer is not relieved from liability for the loss of moneys in
his charge where the loss is due to fire, burglary, or theft,
however careful and prudent he may have been. Apparent
ly, the only exception to this rule is the act of a public ene
my occasioning a loss of funds in the custody of a public
officer. Thus, it is the rule that a public officer having pub
lic funds in his possession is an insurer of their safety and
is liable for their loss in any event except as above noted.
Omro V. Kaime, (1876) 39 Wis. 468; 22 R. C. L. 470-471;
46 C. J. 1039. See also notes in: 22 L. R. A. 450 and 17 Ann.

Cas. 929. See also: State v. McFetridge, (1893) 84 Wis.
473, 54 N. W. 1,998; 20 A. L. R. 223; School Dis. No. 1 v.
Larson, (1928) 196 Wis. 211, 218 N.W. 847.

You first question, therefore, must be answered in the
affirmative.

2. It is the opinion of this department that the liability of
a public officer for the loss of funds in his possession at
taches as soon as the funds are received in his possession,
that is to say, liability attaches the moment the envelope
containing the money for the license fee is received in the

office.

3. It is the opinion of this department that the liability of
the members of the Wisconsin real estate brokers' board for

public funds in their possession ceases as soon as the funds

have been turned over to the state treasurer, who thereafter
becomes liable for their loss.
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4. It is the opinion of this department that the Wiscon
sin real estate brokers' board may obtain insurance cover
ing- loss of public funds by reason of burglary or theft. See
XIX Op. Atty. Gen. 284 and XIII Op. Atty. Gen. 387.
HHN

Contracts — Labor — Ch. 432, Laws 1931, affect only
such of this year's highway contracts as to which advertis
ing in regular course commences after industrial commis
sion shall have furnished applicable wage and hour
schedules.

July 10,1931.

Highway Commission.

Attention K. G. Kurtenacker, Secretary.

You call attention to ch. 432, Laws 1931, and ask:

"Will you please advise this commission at the earliest
possible date whether the provisions of this bill are retro
active to apply to state trunk highway contracts which
were advertised and for which bids were received prior to
the publication of the act; also the effect of this act on
state highway contracts which were advertised prior to the
publication of the act but upon which bids had not yet
been received."

Ch. 432, which creates sec. 103.50 of the statutes, was
published and took effect on July 6, 1931, and provides in
substance that the specifications, advertisements, and con
tracts for highway construction shall specifically set forth
the prevailing hours of labor and prevailing wage rates,
and require the same to be adhered to by the contractor.
The highway commission is required to notify the indus

trial commission of its construction program and the in
dustrial commission is required to furnish the data as to
the counties involved within thirty days thereafter. Be
fore making its determination the industrial commission
is required to conduct one or more public hearings there
for, "of which notice shall be given at least ten days in
advance in the official state paper."
The act obviously contemplates that this finding of pre

vailing hours and wages shall be somewhat on an annual
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plan, the act referring to progress for the "ensuing sea
son," etc. It is matter of common knowledge, however,
that the legislature had in mind providing as much con
struction work as practicable to relieve unemployment this
season, and also had in mind the maintenance of living
wages and prevailing hours this season. To hold that the
act does not apply to any of this season's contracts would
be to defeat the latter purpose and to hold that it applies
to all contracts executed after its passage and publication
would, of necessity, cause a holding up of all further con
tracts until the industrial commission furnished the sched

ules which must go into the specifications and advertise
ments and would require a readvertising of contracts pres
ently ready for execution. This would defeat the intention
of the legislature to provide as much employment as prac
ticable this season.

It seems to me that the intention of the legislature to
furnish as much employment as practicable this season and
to maintain as soon as practicable living wages and pre
vailing hours in this employment can be accomplished only
by applying the provisions of ch. 432 to those projects, the
advertising of which shall in the regular course commence
after the industrial commission shall have furnished to the

highway commission the applicable wage and hour sched
ules.

I believe this is the reasonable construction of the in

tention of the legislature under all the circumstances in the
enactment of this law, because it will effect to the great
est practicable degree the intention of the legislature to
presently relieve unemployment, and to prevent wage cuts
and unreasonable hours.

I am of the opinion, therefore, and you are advised that
ch. 432, Laws 1931, affects this year's contracts as herein
indicated.

FMW
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Indians — Indigent, Insane, etc. — County board of Ash-
land county is not obligated legally to grant relief to desti
tute Indian children in town of Sanborn, as that duty de
volves upon town; but where town is unable to grant nec
essary relief county has power to grant relief, and there
probably is moral obligation for county to do so.

July 10, 1931.

G. Arthur Johnson,

District Attorney,

Ashland, Wisconsin.

In your letter of July 8 you state that the town of
Sanborn in Ashland county is insolvent, that is, the taxes
which they raised for paying the expenses of the town dur
ing the year 1931 were actually spent before they were
paid into the treasury of the town, and the town is indebted
to two of the local banks for loans which they have ob
tained from time to time; that there is so much delinquent
land in the town of Sanborn that they are unable to raise
enough cash by taxation to pay the ordinary expenses of
the town.

You say that the Indians in the town are in destitute
circumstances. The state nurse who is now working among

the Indians has reported to your office from time to time
stating that children there are actually starving to death
because of need of food, and the situation has become too
much of a burden for the various individuals who have
been contributing toward their support; that the timber
has all been cut on their lands and there is no industry of
any kind in the town from which they can obtain employ
ment. There are also a great many children whose mothers
and fathers are dead, or have deserted them and cannot
be compelled to provide for their support.
You inquire whether under the circumstances there is

any way of providing for the support of these people. You
say that it is your opinion that the county is not under any
obligation since you operate under the town system s5 far
as the care of the poor is concerned, and the Indians have
a legal settlement in the town of Sanborn. You ask for
this opinion in order to be able to make a report to the
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county board with the suggestions from this departmem;
and also to advise as to what steps may be taken to relieve

this situation.

It is true that under sec. 49.01, Stats., towns, villages and
cities are obligated to support the poor who have a legal
settlement in such town, and transients also under sec.
49.03, and the county has not been legally obligated to sup
port the poor within the county unless the county has
adopted the county system for taking care of the poor
under sec. 49.15. You say that your county is not under
the county system. While there is no legal obligation on
the county to take care of these poor people in the town
of Sanborn, still the county is authorized under the stat

ute, it seems to me, to grant some relief. The county may
adopt the county system and in that way obligate itself to

take care of the poor within the county including those in
the town of Sanborn. This the county may not be willing

to do.

Under sec. 49.04 subsec. (3), it is provided:

"The board may also, by resolution adopted at its annual
or special meeting, at the expense of the county, relieve
and take care of all permanent poor persons who may be
a charge upon any municipality in such county and cause
them to be committed to the county home of such county,
pursuant to section 49.07."

Under the above it may be possible to grant relief to some
of these persons.
I will also refer you to sec. 59.08, special powers of the

county board, as given in subsec. (9a), which reads thus:

"Establish such agencies and employ such personnel as
it may deem necessary for the social welfare and protec
tion of mentally defective, dependent, neglected, delinquent
and illegitimate children within the county, fix the compen
sation of personnel so employed, and appropriate money
for such agencies and personnel. Nothing herein shall au
thorize any departure from any of the provisions of any
other statute relating to the social welfare and protection
of such children, nor to relieve any county from any obli
gation imposed by any such statute, but any county board
may provide additional facilities and agencies for the social
welfare and protection of such children."
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I believe this power granted to the county board is broad
enough to grant relief to the starving Indian children in
the town of Sanborn. As it is within the power of the
county board to grant relief, I believe you should advise
them of their power and the moral obligation resting upon
them.

JEM

Appropriations and Expenditures — Bridges and High-
toays — Road Machinery — Money received by county high
way committee for use of county machinery by towns and
state cannot be used for purpose of purchasing machinery
and repairing same without appropriation to that effect
from county board.

July 10, 1931.

Charles M. Pors,
District Attorney,

Marshfield, Wisconsin.

In your communication of July 1 you state that at the
annual meeting of the county board of Wood county for
the year 1930, held in November, a resolution was passed,
appropriating the sum of $10,000 to the county highway
committee for the purpose of machinery and machinery re
pairs ; that it has been the practice of the county highway
committee to charge a certain amount per day for the use

of county highway machinery used in the construction and
maintenance of town roads; also, that the state of Wiscon
sin allowed the county a certain amount per day for the use
of county road machinery when it is used on state trunk
highways; that for bookkeeping purposes the money so
received has been credited to a machinery fund. You in
quire whether the county highway committee has authority
to purchase road machinery in excess of the sum of $10,000
as appropriated by the county board and pay for the same
out of the money in this machinery fund without any reso
lution or specific authority from the county board, in other
words, whether the county highway committee is limited
in the purchase of road machinery to the amount appro-
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priated by the county board for that purpose or whether
it has the authority to purchase in excess of that amount
using the funds as above stated.

I am of the opinion that your county highway committee
is limited in the purchase of the machinery to the sum of
$10,000 appropriated for that purpose. The money re

ceived by the committee from towns and from the state
for the use of the machinery belongs to the county and
must be appropriated by the county board to whatever
purpose the county desires to expend it. If it is thought
advisable that the money received from the use of the ma
chinery of the county be appropriated to the purchase or
repair of the machinery, then an appropriation for that
purpose should be secured from the county board.

Without express or implied authority from the county
board it is our opinion that such money for the use of the
machinery cannot be used for the purpose of paying for
machinery or repairing the same without authority from
the county board.
JEM

Banks and Banking — Delay on part of holder of bank
check to present it for payment until failure of bank, two
weeks after its receipt, is held negligence which will dis
charge maker thereof to extent that it has suffered from
delay.

July 11, 1931.

John Callahan, State Superintendent,
Department of Public Instruction.

You submit for the consideration of this department the
following statement of facts and request an opinion thereon.
You state that one A. B. taught school during the present
year in a rural school district near Shell Lake. On June
2, she was given a check dated May 26, in payment of her
salary as teacher for the month of May. She failed to
cash this check during the next two weeks after she re
ceived it for the reason that she had no occasion to go to
town, and on June 16, the bank upon which the check was
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written closed its doors. The question you ask is whether,
under these circumstances, the school district is liable for
A. B.'s salary for the month of May.

Sec. 118.62,.Wis. Stats., provides:

"A check must be presented for payment within a rea
sonable time after its issue or the drawer will be dis
charged from liability thereon to the extent of the loss
caused by the delay."

The question presented in this case is whether a delay
of two weeks or more in presenting a check for payment,
is a reasonable time, under sec. 118.62, Wis. Stats.

It appears to be the rule that if a person receiving a
check and the bank upon which it is drawn are in different
places, such check must be forwarded for presentment by
mail, or some other ordinary mode of transmission, on the
next day after the receipt thereof at the place where the
payee resides or does business, if reasonably convenient
and practicable, and, if not so, then upon the next day
thereafter, and the same must be presented to the bank
upon which it is drawn and payment demanded, at the
latest, upon the day after its receipt at the place at which
such bank is located. Jones v, Heiliger, (1874) 36 Wis.
149; Gifford v. Hardell, (1894) 88 Wis. 538, 60 N. W.
1064, 43 Am. St. Rep. 925; Lloyd v. Osborne, (1896) 92
Wis. 93, 65 N. W. 859; Grange v. Reigh, (1896) 93 Wis.
552, 67 N. W. 1130.

Inexcusable delay on the part of the holder of a check
to present it for payment within a reasonable time will
discharge the indorser, whether he is in fact injured or
not. Gifford v. Hardell, (1894) 88 Wis. 538, 60 N. W.
1064, 43 Am. St. Rep. 925.

However, so far as the drawer of the instrument is con
cerned, he will not be discharged unless he can show that
he has been injured, and then only to the extent that he
has suffered from the delay. Sec. 118.62, Stats. If no loss

is suffered by such failure of the payee to present the
check within I'easonable time, the drawer is not discharged

if the check is presented within the time prescribed by the
statute of limitations.
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In view of the foregoing discussion and the. authorities
presented, it is clear that delay to present a check until the
failure of the bank upon which it was written two weeks

after its receipt must be held to be negligence as will
discharge the di'awer to the extent that he has suffered
from the delay. Kinyon v. Stanton, (1878) 44 Wis. 479.

It is, therefore, the opinion of this department that the
delay on the part of A. B., the holder of the check written-
by the school district of Shell Lake to present it for pay
ment until two weeks after its receipt will discharge the
maker thereof, the school district of Shell Lake, to the
extent that it has suffered from such delay. The follo^^ing
from Kinyon v. Stanton, (1878) 44 Wis. 479, 480, applies:

"Doubtless the respondent was guilty of negligence in
holding the check of the appellants so long without pre
senting it to the bank for payment. And if the appellant
had left funds in the bank to meet it, until the failure of
the bank, the negligence of the respondent would have
discharged the appellants from all liability over. Jones v.
Heiliger, 36 Wis. 149.
"But the appellants saw fit to draw out their entire ac

count in the bank before its failure; and, doing so, must
be held in good faith to have intended, as they are liable,
themselves to protect the check which they had given to
the respondent. And so the negligence of the respondent
did not prejudice the appellants."
HHN

Public Lands — Easements — Public Officers — Board of
control has no authority to grant easement for public utility

purposes over state land which it controls.

July 13, 1931.
Board of Control.

Attention A. W. Bayley, Secretary.

You inquire whether the board of control has power to
grant an easement for public utility purposes upon state
property upon which the central state hospital for the in
sane at Waupun is located.
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The board of control is a creation of the legislature and
its power must be found within the four corners of the stat
utes which give it being. Monroe v. Railroad Commission,
170 Wis. 180, 187.
An examination of the statutes under which the board of

control operates reveals no general authorization to alien
ate state lands under its control, but that certain specific
and well defined powers in this respect are conferred by-
sec. 46.06, Stats. This section, however, does not include
the power to grant an easement for public utility purposes,
which is a conveyance of a permanent interest in land.
Such an easement cannot be granted without specific legis
lative authority.
SB

Automobiles — Law of Road — Motor Vehicle Licenses —
Secretary of state is not authorized to make refunds on
account of motor vehicle licenses unless specifically au
thorized to do so by statute.

July 14, 1931.

Theodore Dammann,
Secretary of State.

Your letter of June 23, 1931, is quoted in part below:

"Subsection (3), section 85.02, enacted by chapter 22,
laws of 1931, provides a.s follows:
" ' (3) Beginning July 1, 1931, as to motor trucks, tractor

trucks, trailers and semitrailers, and January 1, 1932, as
to other vehicles, every vehicle owned by any dealer, dis
tributor or manufacturer of vehicles required to be reg
istered by this chapter shall be registered in the same man
ner as other similar vehicles, except new vehicles displayed
for retail sale or used for demonstration purposes by a
dealer. When any such vehicle is displayed for retail sale
or used for demonsti'ation purposes, there shall be affixed
to the inner side of the windshield of such vehicle, or in
other conspicuous positions if there is no windshield, a "dis
played for sale and demonstration" sticker, bearing the
words "displayed for sale and demonstration", the name
and registration number of the dealer, the make and style
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of the vehicle, the date received from the distributor or
manufacturer and the license fee for the vehicle, plainly
stamped or stenciled thereon.'
"This department has notified all registered motor ve

hicle dealers that beginning July 1, 1931, they must pur
chase displayed for sale and demonstration stickers for new
trucks displayed for retail sale or used for demonstration
purposes and that the use of the dealers' registration
number plates issued earlier in the year under section 85.02,
statutes, in so far as motor trucks, tractor trucks, trailers
and semitrailers are concerned is restricted to new vehicles
displayed for retail sale or used for demonstration accord
ing to the provisions of chapter 22.
"The question now arises: If this part of the new law

becomes effective July 1, 1931, is the secretary of state
permitted to refund in proportion to the unexpired balance
of the year, a part of the fee such dealer may have paid
for license plates issued to expire December 31, 1931, with
no restrictions as to the type of vehicles on which such
plates might have been used?"

There appears to be no specific statutory authority for
the payment of a refund such as that to which you refer.
Had the legislature definitely provided for the refund, that
action would have been proper. State ex ret Transp. Asso.
V. Zimmerman, 181 Wis. 552. However, in the absence of
specific statutory authority, such a refund cannot lawfully
be made.

Sec. 2, art. VIII of the constitution" of Wisconsin pro
vides that no money shall be paid out of the treasury ex
cept in pursuance of an appropriation by law. Further
more, sec. 20.75, Stats., makes it unlawful for any state
officer, department, board, commission, institution or other

body, or any officer or employee thereof "to authorize,
direct or approve the diversion, use or expenditure, directly
or indirectly, of any funds, money or property belonging
to, or appropriated or set aside by law for a specific use,
to or for any other purpose or object than that for which
the same has been or may be so set apart."
Your question is, therefore, answered, No.

SB
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Counties — Dance Hall Ordinances — State Fair — Mil

waukee county dance hall ordinance does not apply to dance
hall operated on state fairgrounds by contract with state.

July 14, 1931.

C. Stanley Perry,
Assistant District Attorney,

Milwaukee, Wisconsin.

You ask whether it is necessary for a private corporation
operating a dance hall in the state fair park under a con
tract with the state to obtain a license under the county
dance hall ordinance, and further, whether the provisions
of that ordinance as to hours of closing apply to such dance
hall.

Legislative history indicates an intention, as pointed out
in an opinion to the commissioner of agriculture, April 26,
1928, XVII Op. Atty. Gen. 286, to place power of man
agement and control of the state fair grounds in the state
department. Quoting from that opinion, p. 287:

1458a, Stats. 1913, provided that the state
board of agriculture should have control of all state fairs
and state fairgrounds. This section was repealed by ch.
413, laws of 1915, which abolished the state board of agri
culture and created the department of agriculture and
provided that it should be the duty of the department 'to
control all state fairs and state fairgrounds,' and conferred
and imposed upon the department 'all duties, liabilities, au
thority, powers and privileges imposed or conferred by law
upon the state board of agriculture.' In 1923 this chapter
was revised and the department was placed under the con
trol of the commissioner of agriculture and a provision for
the transfer of duties was retained in sec. 93.19 * *

Ch. 479, Laws 1929, transferred the powers of the com
missioner of agriculture to the department of agriculture
and markets, but sec. 93.19 is left intact, as also are the
provisions of sec. 93.07 with reference to the management
of the fairgrounds and particularly sec. 93.07 (5), which
authorizes the department, "to appoint necesssary policemen
to preserve the peace and enforce his regulations upon said
fairgrounds, who, for such purpose, shall have all the pow
ers of constables * * As shown in detail in the
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opinion above referred to, the legislature has had before it
the contract for the operation of this dance hall and has

specifically recognized that contract in secsv'20.60, (6) (1).
Morrison v. Fisher, 160 Wis. 621, very definitely decides

that the department of agriculture is charged with the

management, control and regulation of the state fair
grounds.
In State ex rel. Attorney General v. Schweickardt, 109

Mo. 496, the city charter put eity parks under the super
vision and control of a park commissioner. It was held
that a lease, or contract, by the park commissioner, per
mitting the operation of a refreshment place, was within

his authority, and that the operator was not obliged to se
cure a saloon license under a city ordinance. The court

said, p. 513:

*  it jj. -g thought that section 1 of article 2

of the revised ordinance of St. Louis, defining a saloon
keeper, and requiring him to take out a license, etc., ap
plies to this case; but only to such portions of the city in
which such licenses are usually granted; and, further, if
that section does apply, then the contract in question is a
sufficient license *

In Barter v. City of San Jose, 141 Cal. 659, 75 Pac. 344,
the court quotes the above (and additional) from the Mis
souri case, and approvingly.

In Gushee v. City of New York, 56 N. Y. S. 1002, 26
Misc. Rep. 287, affirmed 58 N. Y. S. 967, it was held (p.
1008) :

"* * * The right to control and manage this real
estate carries with it the power to make such contracts as
may accomplish that purpose

.In Commomvealth v. Crotvninshield, 187 Mass. 221, 72
N. E. 963, it was held that the power of the board of park
commissioners to make rules for the use and government
of parks carried power to fix the rate of speed of automo
biles in the park, regardless of city speed ordinances.
And in Commonwealth v. Tyler, 199 Mass. 490, 85 N. E.

569> relating to the same question,- the court held that the
commissioners had, under statutes enacted on the subject,
the same power as they originally had under their general
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power, to make rules for the use and government of the
parks; that is, the general power included the regulation of
the speed of automobiles.

In People ex ret. Cavanagh v. Waldo, 131 N. Y. S. 307,
a charter provision authorizing the park commissioners to
exclude bicycles and motor vehicles from a park was held
to authorize them to enact an ordinance under which an
auto driver might be arrested and fined for driving on for
bidden roads in the park. , "
In Ackerman v. True, 66 N. Y. S. 140, it was held that,

since Riverside Drive is part of Riverside Park, the park
commissioners may issue building permits for lots front
ing on the drive, instead of the general assembly issuing
them.

Eckert v. Levinson, 91 Conn. 338, 99 Atl. 699, holds that
a speedway in a park, used for horse racing, etc., subject
to prescribed rules of the park commissioners, is not sub
ject to the law of the road.

Astley V. Board of Commissioners, 98 N. J. Law 251, 119
Atl. 187, holds that an ordinance attempting to deprive the
park board of control and custody of the parks, after the
parks had been put under the board's control pursuant to
a statute, was void.

In XIV Op. Atty. Gen. 210, it was held that the ordi
nances of the city of Madison relating to lights, speed and
parking of automobiles do not apply to the driveways of
the capitol grounds. The opinion was based on the fact
that the driveways are essential to the operation of the
capitol, and regulations relating to the driveways were in
cidental to them.

The regulation and control of dances and dance halls
is an exercise of the police power of the state. Meklos v.
Milwaukee, 156 Wis. 591, 601. That power may be dele
gated to political subdivisions of the state, but the power
of the county board is only such as is specifically delegated
to it. Northern Trust Co. v. Snyder, 113 Wis. 516, 531.

While there can be no question but that the legislature
could, if it saw fit, have delegated to a county authority to
exercise police powers over state lands within the county,
no such delegation can be implied {Northern Trust Co. v.
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Snyder, supra.); and the specific charging of the commis
sioner of agriculture with the care and custody of the fair

grounds, and giving him authority to appoint police "to
preserve the peace and enforce his regulations upon said

fairgrounds" very definitely is a delegation by the state, to
its own official, of the police power and control over such
grounds.

It should also be noted that the authority to counties to
enact dance hall ordinances is found in sec. 59.08 (9) and
that sec. 59.08 relates to "special powers," and that subsec.
(5) thereof provides that the county's power is restricted
where the legislature shall have exercised such power. The
clear purpose of a dance hall ordinance is to preserve the

peace, and where the legislature has specifically provided for
policemen to preserve the peace on the fairgrounds, it
seems to me this restricts the county's authority to further
attempt to preserve the peace by its dance hall regulations.
That the dance hall on the fairgrounds is operated by a

private person does not alter the situation. The commis
sioner of agriculture could not, by leasing the property or
in any other way, abdicate the duty with which he was

charged by law, namely, the management and control of
the grounds and the exercising of police power over the

grounds. The legislature only can delegate its police power,
and only to a public corporation or official. It has dele
gated that power in this instance to its own officials. The
maxim delegata potestas non potest delegari applies.
I am of the opinion, therefore, that the county dance hall

ordinance does not apply to the dance hall on the state fair
grounds, either as to requiring the operator to have a li
cense nor as to the hours of closing, and both of your ques
tions are answered, "No."
FMW
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Real Estate — Real Estate Brokers — Real Estate Sales-
fYien — Sec. 136.14, Stats., does not authorize real estate
brokers' board to refuse to grant salesman's license for
period of two years because applicant's broker's license has
been revoked. What constitutes trustworthiness for broker
and what constitutes trustworthiness for salesman is for
board to determine.

July 14, 1931.

Real Estate Brokers' Board.

You state that on April 1, 1931, the real estate brokers'
board revoked a broker's license on the ground that the
licensed broker made a material misstatement in his appli
cation for such license. It is assumed such revocation was

made in accordance with statutory provisions found in ch.

136, Stats. You state that the same individual whose bro
ker's license was revoked on April 1 has now made applica
tion for a real estate salesman's license, and you ask
whether, by reason of the provisions found in sec. 136.14,

Stats., the real estate brokers' board is authorized to refuse
to grant the applicant a salesman's license for a period of
two years from April 1, 1931, if, in accordance with the
judgment of the real estate brokers' board, such determi
nation should be made. You ask also whether the law

makes any distinction between the qualifications with par
ticular reference to trustworthiness required for a sales
man's license from those required for a broker's license.

Sec. 136.14, Stats., reads as follows:

"No license shall be issued to any person, firm or corpo
ration whose license shall have been previously revoked,
until the expiration of a period of not to exceed two years
from the date such revocation becomes finally effective,
such period to be determined in each case by the board."

While ch. 136, Stats., deals with real estate brokers' li

censes and real estate salesmen's licenses, sec. 186.14, just
cited, does not specifically make its restrictions applicable
to the revocation of either the real estate salesmen's licenses

or the real estate brokers' licenses, but says:

"No license shall be issued to any person * ♦ *
whose license shall have been previously revoked,"
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the restriction on the board being that the board has no
authority, on account of the revocation of a license, to re
fuse to consider an application for another license after the
period of two years from the date of revocation.
While the language is general, it would seem that the

restriction on the board to refuse to grant a license is in
tended to apply to the license which has been revoked. It
would follow, therefore, that the board's refusal to grant
a license under authority of sec. 136.14, Stats., should be

limited to the kind of license which was "revoked." The

facts which sustain the revocation of one license and

thereby make possible no further favorable action by the
board on an application for such a license for two years
may be made part of the reccA'd in the hearing on the ap
plication for a different license and, if they in fact dis
qualify the applicant for the different license, such license
may be denied.
The standards of trustworthiness enacted by the legis

lature are that a broker must be trustworthy to transact
the business of a broker, and a salesman must be trust
worthy to transact the business of a salesman. What dif
ference, if any, exists between the two because of a differ
ence in duties and responsibilities is left to the board as a
fact to be by it determined.
FWK

Public Officers — Real Estate Brokers' Board — Words
and Phrases — Employees — Workmen's Compensation —
Members of Wisconsin real estate brokers' board are offi

cials and not employees and hence are not entitled to bene
fits of workmen's compensation act.

July 14, 1931.

F. M. WiLCOX, Chairman,

Indiistrial Commission.

You ask whether a member of the real estate brokers'

board is an employee as that word is used in the workmen's
compensation act.
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Members of the Wisconsin real estate brokers' board are

officials and not employees and hence are not entitled to the
benefits of the workmen's compensation act.

Sec. 102.07, Stats., provides in part:

"The term, 'employe' as used in sections 102.01 to 102.34,
inclusive, shall be construed to mean:

"(1) Every person in the service of the state, or of any
county, city, town, village, or school district therein under
any appointment, or contract of hire, express or implied,
oral or written, except any official of the state, or of any
county, city, town, village, or school district therein. No
officer of the state who is subject to the direction and con
trol of any superior officer or officers of the state, and ex
cept as provided in subdivision (2) no officer of any county,
city, town, village, or school district in the state, who is
subject to the direction and control of a superior officer
or officers of such county, city, town, village or school dis
trict, while engaged in the performance of duties for which
no remuneration is received from any other source than
the state, or from such county, city, town, village, or school
district, shall for the purposes of sections 102.03 to 102.34,
inclusive, be deemed an official * *

Sec. 136.03, Stats., which creates the real estate brokers'
board, provides as follows:

"There is created the 'Wisconsin Real Estate Brokers'
Board.' Within thirty days after this act takes efl'ect, the
governor, by and with the advice and consent of the senate,
shall appoint three persons, at least two of whom shall be
real estate brokers in this state, to be members of said
board. One of said members shall be appointed for a term
of two years; one for a term of four yearsand one for a
term of six years. Thereafter the terms of members of
said board shall be six years and until their successors are
appointed and qualify. Each member of the board shall,
before entering upon his duties, take and file the official
oath."

The question of the distinction between officials and state
employees has been the subject of various opinions, among
them: II Op. Atty. Gen. 861, where a deputy state fish and
game warden was held to be an official; III Op. Atty Gen.
672, where a deputy sheriff was held to be an official; XVI

Op. Atty. Gen. 143, where members of the highway com
mittee were held to be officers, and XV Op. Atty. Gen. 156,
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where it was held that a county dance supervisor was an
officer.

It seems unnecessary to consider again the distinction
between officers and employees. It seems sufficient to say
that members of the real estate brokers' board under all
of the tests are clearly officers and not employees. Their
work is not subject to the direction or control of any su
perior officer and hence do not come within the provisions
of the compensation act, which provides that officers who
are subject to direction and control of superior officers are
not to be deemed officials.

ML

Trade Regulation — Cheese Market Committee — Plan by
which cheese market committee consisting of seven repre
sentatives of public and different factors in cheese industry
is to study price factors and each week publicly publish
suggested fair price is not illegal on its face.

July 15, 1931.
J. D. Beck, Commissioner,

Department of Agricxdture and Markets.
You have submitted the final report of the committee of

13, which contemplates the formation of a cheese market
committee, and sets forth a plan for the creation and per
formance of such a committee. The proposed committee
is to consist of seven members: One to represent the pack
ers and their indirect connections; one to represent the
processors and their indirect connections and the chain

stores I one to represent the independent dealers; one to rep
resent the National Cheese Producers' Federation; two to
represent the five recognized farm organizations, and the
Farmers' Call Board, the Tri-County Cheesemakers' and
Dairymen's Association and the Wisconsin Cheesemakers'
Association; and one member appointed by the department
of agriculture and markets to represent the public. The
term of office is two years. Alternates are to be provided
for each of the members who will be empowered to act in
the event of the absence of such member. Members are to
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be paid a salary of ten dollars per committee meeting, plus
mileage at six cents per mile, out of a fund provided by
the industry. The committee is to have a chairman, vice
chairman, secretary and treasurer, and a full or part time
assistant is to be employed. It is also suggested that a full
time statistician be employed.

The provisions with respect to the functioning of the
committee are set forth as follows:

"G. Procedure

"The first meeting of the market committee is to take
place at 10 o'clock in the morning on Friday, June 26, at
Plymouth, Wisconsin. A suggested fair price is to be re
leased at 3 o'clock in the afternoon. Weekly meetings shall
be held thereafter for at least eight weeks. The time of
subsequent meetings is to be arranged by the market com
mittee. The price suggested is to be f. o. b. factory.

"H. Styles

"The market committee is to suggest base prices on the
basis of state grades on twins and Cheddars, daisies, long-
horns, square prints and possibly Young Americas. Other
styles and varieties may be added later. Differentials shall
also be suggested on standard grades.

"7. Final Decision on Price

"The quorum of the committee shall be five. In arriving
at the final price it is recommended that before a fair price
quotation is suggested the vote will have to stand when at
least a majority of the members agree on a certain price
quotation. In case of lack of quorum or inability to reach
a decision it is agreed that the suggested price of the
.previous week be allowed to stand.

"In working out the plan of operation of the market
committee the guiding idea is that the suggested price
agreed upon by the market committee is to represent in the
best judgment of the market committee a fair price under
existing market conditions."

Your inquiry is whether the plan above set forth is law
ful.

In an opinion rendered by this department on June 16,
1924, XIII Op. Atty. Gen. 27, it was held, that a similar
committee would not violate the provisions of the state or
federal anti-trust acts. This opinion was based upon the
assumption that no compulsion will rest upon any person
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to abide by the price which the board determines to be fair.
In so far as the foregoing plan indicates on its face, the
same assumption might be made, and this opinion might
end here.

Many factors enter into the question, however. For in
stance, it is said that at present the prices established once
each week on the Plymouth cheese exchange virtually fix
the prices of cheese throughout the United States. It is
said further that cheese prices are now established on the
Plymouth cheese exchange week after week by the same
three sellers and the same three buyers in transactions that
are too infinitesimal a part of the weekly production and
trading to be a natural result of market conditions. It is
reported that this has led to such dissatisfaction that the
Plymouth cheese exchange will suspend if the proposed
committee operates.

If it be true that the prices as presently established on
the Plymouth cheese exchange are mere colorable- indices
to actual market conditions, then it would appear that the

. proposed committee is not established to influence prices in
an industry where competition now has full play, but is an
organization to displace the fixing of prices by one factor
in an industry, with an organization of all factors of the
industry and of the public to openly examine into all the
factors that naturally enter into price and to freely and
openly suggest to the industry and the public the fair price
of the commodity.

More and more is the industry-of the country coming into
the hands of national combinations, and more and more
are different commodities and industries coming under vir
tually monopolistic control as to price and service. A con
tributing factor to this trend, no doubt, is the ability of
large operators to defeat the purpose of the anti-trust laws
by secret understandings, while independents, small opera
tors and producers, being large in number and poorly or
ganized, are unable to have secret understandings. The
net result is that these laws readily may be invoked against
groups of small independents, but only with great difficulty
may be invoked against the monopolists.
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Under these circumstances I feel that the efforts of public
officials should be directed toward the enforcement of the
anti-trust laws against the monopolists rather than against
those who are struggling merely to secure a living return
for their investments and their labors. If we are to use
new effort to restore a condition of pure competition in
industry unalloyed by co-operation, the place to start is
where the evil results are being obtained and not where
results are as yet but speculative and if obtained would but
serve to readjust in some measure the present economic
maladjustment. The anti-trust laws must be invoked effec
tively against the monopolists before they are used against
those who must fight back because of the monopolists, or
these laws may become an aid to monopoly, in direct con
travention of their purpose. *
The galloping advance of combination in our economic

affairs, the ease with which combinations are profiting at
the expense of a reasonable return to the great unorganized
groups of farmers and other small producers and business
men, and the difficulties accompanying the self-defense ef
forts of these groups, must result eventually in remedial
legislation, and in a more understanding application of the
law by the courts to accomplish its fundamental purpose
rather than a hard and fast application of the letter of the
law to the defeat of its purpose.

These remedies cannot come in any sweeping cure-all but
must come from a minute study and understanding of the
intricate economics of each industry. Obviously, the ex
perimentation and the suggestions must come from the in
dustry itself. Industry must take the initiative to aid
government to aid. industry. Industry must suggest those
laws that will contribute to its stability without injustice
to the public. To this end a committee such as the proposed
cheese committee might well study all phases of the cheese
industry, from the milking of the cow to the consumption
of the cheese, disseminate to the industry and to the public
true cost and operation information, devise means to elimi
nate uneconomical and unfair practices, to secure a more
equitable division of the returns, to eliminate the evils of
pure speculation, and to secure for the consumer the best
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practicable product at-the lowest practicable cost consistent
with a reasonable return to all those performing a useful
function in the industry.
The state of Wisconsin is ready and willing to extend all

possible aid to the great dairying industry of Wisconsin,
which produces some sixty-five per cent of the nation's
cheese, and the same should be true of the national govern
ment in the national field. But officials must necessarily
depend largely upon the initiative and plans in the industry
itself to point the way to that aid.
I am of the opinion that the plan of the proposed cheese

fair price committee is not illegal on its face; that, if I
have been correctly informed, it is an attempt to prevent
rather than to accomplish the artificial fixing of prices;
that the committee should study all elements with care and
proceed with caution, and in this should have the helpful
co-operation of the state and the department of agriculture
and markets, in the hope that it may better existing con
ditions.

FMW

Contracts — School Districts — Clause in contract be
tween principal of state graded school and district board
"that either party may terminate the contract by giving
the other party thirty days' notice in writing" is not valid
and therefore is inoperative.

July 15, 1931.

John Callahan, State Superintendent,
Department of Public Instruction.

You ask for an opinion as to the validity of a clause in
a contract entered into between a principal of a state graded
school and the district board. Said clause reads as follows:

"It is further agreed, that either party of this contract
may terminate the contract by giving the other party 30
days' notice in writing."

You inquire: May this provision of the contract be enforced
at the pleasure of the teacher or the pleasure of the board?
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You have given us the benefit of a copy of an opinion on
this question by the district attorney of Price county to
the clerk of the school board and also one by yourself to
said clerk.

In the case of Tripp v. School District, 50 Wis. 651, it
was held:

"A clause in a contract of hiring between a school-dis
trict board and the teacher of the district school, by which
the board declares that 'we reserve the right to close the
school at any time if not satisfactory to us,' held, to be
unauthorized by law, and inoperative." (Syllabus.)

Owing to the importance of this decision we will quote
at length from the opinion of the court. Beginning on
page 655 the court said:

"It may be admitted, for the purposes of this case, that,
as between persons not acting in an official capacity, a
reservation in a contract of hiring of the power to termi
nate the contract when either party should be dissatisfied
with the other would be a valid reservation, and that under
such contract either party, or the party in whose favor
the reservation was made, would be at liberty to terminate
it at any time he saw fit, and thereby relieve himself from
any further obligation to the other thereunder. Such ad
mission is not conclusive of the rights of the parties in the
case at bar.
"The school-district board, in making a contract with a

teacher, act officially and on behalf of the district; their
powers as a district board are limited by statute, and they-
can only exercise such as are expressly conferred by stat
ute, or as are fairly implied from the nature of the duties
and service required by law from them ■'=

Then follow those sections of the statutes which have
any bearing upon the question. On pages 656 to 659, the
court continued:

"It will be seen that the section of the statute which
gives them the power to hire a teacher, does not confer
upon them, in express terms, the power to discharge such
teacher before the expiration of the term for which he may
be hired. It may, perhaps, be fairly inferred that, under
the visitorial powers conferred upon the board by section
441 above quoted, they would have the power to close the
school and discharge the teacher if he was not in fact com
petent to teach or govern the school, or if for any other
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cause such teacher was not duly performing the contract
on his part, without calling any meeting of the district to
take action upon the subject. Such power, however, is very
different from that claimed for the board in the case at bar.
It will be seen, by the findings of the learned circuit judge,
that he did not find that the appellant was not a competent
teacher, or that she was not in all respects in the due per
formance of her contract as such teacher at the time she
was discharged by the board; but he proceeded to render
judgment in favor of the district because he says that
under the contract the board had the right to discharge
her if the school was not satisfactory to them, so long as it
did not appear that they acted maliciously, or from per
sonal feelings of hostility towards the teacher, and there
was an existing state of facts which might justify them
in being dissatisfied with the management of the school.
The judgment clearly proceeds upon the ground that under
the contract the board could close the school and lawfully
discharge the teacher before her term of hiring expired, if
they were dissatisfied with her management of the school;
and if there was any ground for such dissatisfaction, their
judgment was final and could not be reviewed in an action
to recover her wages. If this judgment can be sustained,
it must be sustained upon the ground that the school boards
of the several school districts of this state may, if they
see fit, compel all teachers of district schools to teach the
sarhe to the satisfaction of the respective boards who hire
them, instead of to the satisfaction of the people who com
pose the district, or in a manner most beneficial to the
pupils in attendance, or as a good competent and faithful
teacher ought to teach the same. Certainly no such power
is expressly conferred upon district school boards by the
statutes, and we do not think that the good order, efficiency
or usefulness of the common schools of the state would be
promoted by holding that such power was conferred upon
them by implication or by a liberal construction of the
statutes in their favor.
"On the other hand, we think the good order and use

fulness of the schools would be greatly prejudiced by hold
ing that the boards had such power. If the power claimed
for the board in this case exists, and may be enforced, then
the public schools must be taught to suit the whims, caprices
and peculiar notions of the hiring board, and not as the
teacher, in the conscientious discharge of his duty, should
teach the same. The judgment in this case shows that,
under the exercise of such power, a teacher who is not
proved to have in any way violated his duty as a compe
tent and faithful teacher, may be lawfully discharged from
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his employment. Under the rules of the common law the
teacher would be subject to discharge if he failed to per
form his duty in any material point; and under section 453,
above quoted, if the county superintendent, upon complaint,
annulled his certificate, that fact would subject the incom
petent teacher to immediate discharge. The rules of the
common law, and the statutory provision above mentioned,
afford, in our opinion, sufficient facilities for getting rid of
incompetent teachers, without giving the district board
the arbitrary power to discharge when the majority are
dissatisfied with the way in which the school is taught or
governed. The facts in this case fully illustrate the in
justice which may be committed under the exercise of this
power. The teacher was discharged because two of the
board were dissatisfied with the management of the school,
while neither the evidence nor the opinion of the court
who tried the action shows that the teacher was guilty of
any breach of her duty as a competent and faithful teacher,
and while the other member of the board, and the county
superintendent, who had fully as ample means of judging
as to the conduct of the teacher and management of the
school as the two members of the board who discharged
her, were of the opinion that she was in all respects per
forming her duty as a faithful teacher, and that the school
was as well conducted as other schools of a like character.

«« * * think the only power which the board

have to discharge a teacher is the power which they may
exercise on behalf of the district when the teacher is guilty
of some breach of his contract, which, at common law,
would justify an employer in discharging his servant, or
when the teacher has lost all right to teach the school by
reason of the annulment of his certificate in the way pre
scribed by the statute. The statute may, we think, be fairly
construed to give such power to the board without calling
a meeting of the district to take action in the matter.
"We are of the opinion that the reservation in the con

tract was unauthorized, and that it should be construed as
though it had not been inserted therein."

It will be noted that the clause in the contract was de
clared inoperative, not on the grounds that the board had
no power to discontinue school, but on the ground that they
had no power to discharge the teacher. In the case of
Scott V. Joint School District, 51 Wis. 554, the court said
on pages 557-558:

"4= * * When they [the board] undertake to close the
school and discharge a teacher lawfully employed, they are
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acting within the scope of their authority, and the district
becomes liable for their acts. Unless the discharge of the
teacher be justified by proof of the fact that he is not prop
erly performing his contract on his part, the district be
comes liable to the teacher for such damage as he may
sustain by such discharge in the loss of wages for the
residue of his term." Citing the Tripp case.

The Tripp case was also approvingly cited in the case of
Gillan v. The Board of Regents of Normal Schools, 88 Wis.
7. This was a case where the question arose as to whether
the board of normal school regents had the power to re
move one of the teachers. The statute, sec. 37.11 (3), pro
vides that said board shall have the power

"To remove at pleasure any principal, assistant or other
officer or person from any office or employment in connec
tion with any such school * *

The removal was upheld because there was statutory au
thority for it. The Tripp case was again approvingly cited
in Curkeet v. Joint School District, 159 Wis. 149, 152. 35
Cyc. 1089, was also cited. It thus appears that the Tripp
case has been approvingly cited by our supreme court in
late cases and there is no case in which it was reversed or
distinguished.

After careful examination our statute discloses the fact
that no material changes have been made in the powers
of the district school boards which would necessitate a dif
ferent ruling than that given in the Tripp case. The case
of Dees v. Board of Education of City of Detroit, 146 Mich.
64, 66-67, has been cited as laying down a different doc
trine. The main opinion, however, predicates the rule laid
down in that case on the statutes applicable. On pages
66-67 Justice Blair said:

"The regulations which the legislature has itself seen fit
to prescribe for schools generally it has authorized the
board of education of Detroit to determine for the schools
of Detroit, and we think the provision in question was
within the authority granted * *

The ruling in that case does not militate in any way against
the rule laid down by our court in the Tripp case. We
believe that the Tripp case is controlling in this matter and
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must be followed by administrative officers until it has been
reversed or a statute enacted which will necessitate a dif
ferent ruling.
Your question must be answered in the negative. It

might be argued that under the Tripp case, while that part
which gives the right to the board to terminate the con
tract may be void, the teacher had the right to make the
contract, and that the thirty days' notice as to the teach
er's terminating the contract might be effective. We be
lieve, however, that this clause in the contract is indivisible
and that the whole of it must fall and, as was said in the
Tripp case, that the contract should be construed as though
the clause had not been inserted therein.

JEM

Peddlers — Transient-Merchants — One who is perma
nent merchant in city is not required to take out license as
transient merchant under facts stated.

July 16, 1931.

G. Arthur Johnson,
District Atorney,

Ashland, Wisconsin.

You state in your letter of July 13 that A owns a de
partment store in the city of Ashland and also has his resi
dence in said city; that he recently bought a stock of
bankrupt goods from out of the state and brought it to the
city of Ashland and put it into an entirely separate build
ing from that of his regular store, where he is selling the
goods to the public; that he admits that this store which
he opened is merely temporary and will be operated just
long enough to dispose of this bankrupt stock, which you
presume is a period from thirty to sixty days; that this
bankrupt stock store, or salvage store as he calls it, is under
an entirely different management from the regular perma
nent store which you have referred to, although owned by
the same person. You inquire whether he would be con
sidered a transient merchant so far as his temporary store
is concerned and would be required under the law to pay a
license.
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A transient merchant is defined in sec. 129.05, Stats., as
follows:

"A transient merchant within the meaning of sections
129.01 to 129.24, is defined as one who engages in the vend
ing or sale of merchandise at any place in this state tem
porarily, and who does not intend to become and does not
become a permanent merchant of such place * * *."

I believe when this statute uses the words "at any place"
the word "place" is used in the sense of city, village or town.
Palmer v. Wakefield, 102 Mass. 214, 215; 6 Words and
Phrases (first ed.) 5384.
I believe that if the lawmakers had intended to use the

word place in the sense of the lot or location of the store,
they would have used the phrase "in such place" instead of
"of such place" at the end of said definition.

In 29 C. J. 225-226 we find

"In addition to hawkers or peddlers there are a number
of persons going about, generally from town to town in
stead of from house to house, selling goods and wares, who
are variously denominated in statutes and ordinances as
'itinerant vendors,' 'transient vendors,' 'itinerant traders,'
'transient traders,' 'itinerant merchants,' 'transient mer
chants,' and 'traveling merchants' * *

This indicates that transient merchants generally are
considered merchants who do not intend to become perma
nent merchants in the municipality.
JEM

Fish and Game — Sturgeon — Word "sturgeon" as used
in ch. 221, laws 1931, refers to all species of sturgeon.

July 16, 1981.
Paul D. Kelleter, Director,

Conservation Commission.

In your communication of July 14 you direct us to ch.
221, Laws 1931, which repealed certain sections of the old
law relative to the open and closed season on the different
kinds of sturgeon and provides that there shall be an open
season on sturgeon in certain areas in the state.
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You ask to be informed whether the word sturgeon as
used in ch. 221 alone would apply to all species of sturgeon,
namely, rock, hackleback, shovelnose, spoonbill, etc., or not.
The statute makes no distinction between the different

kinds of sturgeon. In sec. 29.47, subsec. (2), the words
"any sturgeon" are used. You are advised that it is our
opinion that ch. 221 applies to all species of sturgeon.
JEM

iTisurance — By-Laws — Where mutual insurance com
pany makes its by-laws part of its insurance contract and
said by-laws provide for payment of assessments within
ten days of notice thereof and that policy shall be sus
pended upon failure to pay assessment until assessment is
paid, assured member is bound thereby.

July 16, 1931.

H. J. Mortensen,
Commissioner of Insurance.

Under date of June 24, your predecessor submitted to
this office for an opinion the question as to whether a mu
tual hail and cyclone insurance company operating under
the general insurance laws may suspend a policy because
of nonpayment of an assessment, in accordance with the
terms of one of its by-laws.
The by-laws of the company in question are printed in

the certificate of insurance, wherein it is provided that the
insurance is subject to the laws of Wisconsin and the by
laws so printed. Sections 18, 21 and 25 of the by-laws, as
shown on the certificate, are quoted below:

"Sec. 18. When an assessment is made the secretary
shall immediately notify by mail each member of his share
of the assessment, giving a list of losses and names of par
ties sustaining the loss, and the member shall, upon receipt
of said notice, remit within ten days to the secretary, or
pay to the collector named in the notice, the amount of his
assessment, and should he fail to do so, the secretary shall
send him a second notice by mail, adding a penalty of ten
per cent. If it becomes necessary to collect by suit the
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member against whom suit is commenced shall be liable
for all costs, reasonable attorney's fees and other fees.
"Payment made to others than above specified shall not

bind this company.
"Sec. 21. The company reserves the right to cancel any

policy when it deems it expedient to do so, upon giving five
days' notice.
"Sec. 25. Should any member fail to pay such assess

ments as may be required by this company to pay expenses,
salaries and losses, he shall stand suspended until such
assessments are paid, and the company will not be liable
for any loss which he may incur during the time of such
suspension."

In an early Wisconsin case. Bourgeois v. Mutual Fire Ins.
Co., 86 Wis. 402, 407, it was held:

plaintiff, as a member of the defendant
company, accepted the policy with all the conditions and
limitations contained in the charter, the by-laws, and the
policy. In the absence of any fraud or mistake he was, on
general principles, conclusively presumed to know their
contents * *

The rule there expressed has been frequently adhered to in
later decisions, among which may be noted Bruger & Prince
ton & St. Marie M. F. Ins. Co., 129 Wis. 281; Northern P.
C. Co. V. Liverpool & L. & G. Ins. Co., 143 Wis. 433; John
R. Davis Lhr. Co. v. Hartford Fire Ins. Co., 95 Wis. 226;
Goldberg v. Seneca, Sigel & Rudolph M. F. Ins. Co., 170
Wis. 116; Zerhel v. Supreme Assembhj, etc., 199 Wis. 298.
I am aware of no statute which forbids a mutual insur

ance company to adopt a by-law of this character and to
incorporate the same in its contracts. When so incorpo
rated in the contract of insurance, the person whose prop
erty is insured, being a member of the company, is bound
thereby.

In view of the terms of sec. 25 of the by-laws the notice
of assessment provided for in sec. 18 thereof becomes, to all

intents and purposes, a notice to the member that unless
such assessment is paid within ten days his policy will be
suspended under sec. 25.

Suspension of a policy is not a cancellation thereof, the
cancellation being specifically provided for in section 21 of
the by-laws.
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You are therefore advised that no legal objections are
perceived to the suspension of policies by this company
under the provisions of the by-laws as quoted above.
SB

Detectives — Secretary of state must find required facts
to exist in order to license nonresident as private detective,
under exception created by ch. 52, Laws 1931.

July 17, 1931.

Theodore Dammann,
Secretary of State.

You call attention to sec. 175.07, (1) of the statutes, as
amended by ch. 52, Laws 1931. The section reads:

"No person shall act or hold himself out as a private de
tective, private police, or private guard, nor shall any per
son solicit business or perform any service in this state as
a private detective, private police, or private guard, or re
ceive any fees or compensation whatever for acting as pri
vate detective, private police or private guard for any
person, firm or corporation, without first having obtained
the license and filed the bond provided for in this sec
tion. No person shall be licensed under this section unless
he is a citizen of the United States and shall have resided
in this state continuously for one year immediately pre
ceding, but this shall not apply to the state manager of
any private detective agency whose headquarters are out
side of the state, when such agency shall satisfy the secre
tary of state of the necessity for employing a non-resident
as state manager."

You cite the case of a detective agency located at Hudson
and conducted by a person whose "headquarters" are in St.
Paul, and you ask whether this case- comes within the ex
ception of the statute of the nonresident state manager.
I cannot determine from your statement of facts whether

or not the Wisconsin agency is the entire business con
ducted by the person. If he actually conducts an agency
"whose headquarters are outside of the state," then the
mere fact that the Wisconsin branch operates under a name
which may not necessarily indicate that it is a branch, does
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not, in my opinion, bar it from the exception of the statute.
If, on the other hand, the Wisconsin agency is the entire
business, I do not believe that the manager should evade
the residence requirement by calling himself the "state"
manager thereof.
The secretary of state must, before issuing a license, de

termine that the person applying under this exception is
in fact the state manager of a private detective agency
whose headquarters are outside of the state, and must be
satisfied of the neecssity for employing a nonresident as
state manager.
FMW

Public Health — Basic Science Law — Medical Practice

Act — Ch. 67, Laws 1931, transferred enforcement of medi
cal practice act to state board of health.

July 17,1931.
Dr. Robert E. Flynn, Secretary,

Board of Medical Examiners,
La Crosse, Wisconsin.

You inquire what jurisdicion or authority the state board
of medical examiners now has with reference to the en

forcement of the medical practice act.
Subsec. (6), sec. 147.13, Stats. 1929, read as follows:

"The board [state board of medical examiners] shall in
vestigate complaints of violation of this chapter, notify
prosecuting officers, institute prosecutions, and if it so di
rect, and the court and district attorney consent, its counsel
shall assist the district attorney."

Subsec. (8), sec. 20.44, Stats. 1929, appropriated to the
state board of medical examiners as follows:

"On July 1, 1929, and on July 1, 1930, the sum of five
thousand dollars, for the performance of the duties im
posed by subsection (6) of section 147.13."

Sec. 169a, ch. 67, Laws 1931, reads as follows:

"Subsection (6) of section 147.13 is renumbered to be
subsection (9) of section 140.05 of the statutes and is re-
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vised to read: (140.05) (9) The board [state board of
health] shall investigate complaints of violations of chap
ter 147, notify prosecuting officers, and institute proceed
ings."

Sec. 91, ch. 67, Laws 1931, enacted subsec. (18), sec.
20.43, appropriating to the board of health:

"On July 1, 1931, five thousand dollars, and on July 1,
1932, five thousand dollars, for the performance of its duties
under subsection (9) of section 140.05."

Sec. 93, ch. 67, Laws 1931, repealed subsec. (3), sec.
20.44, Stats. 1929.

It would appear, therefore, that the legislature of 1931
has transferred from the state board of medical examiners

to the state board of health the enforcement of the medical

practice act and the appropriation for that purpose.
Examination of the duties of the state board of medical

examiners, as retained in the law, discloses no provision
authorizing or making it the duty of the board to perform
any of the enforcement duties that were included in subsec.
(6), sec. 147.13, Stats. 1929.
I am of the opinion, therefore, that aside from its gen

eral duty as a public board to give information to and co
operate with the body specifically entrusted by the legisla
ture with the enforcement of the act, the state board of
medical examiners has no power or authority with refer
ence to the enforcement of the medical practice act other
than its powers of examination of applicants and the gi'ant-
ing of licenses and certificates of registration as provided
in other sections and with reference to the revocation of

the same as provided in sec. 147.20.
FMW
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Courts — Garnishment — Quasi-Garnishment — Legisla
ture—r Members of legislature are liable to quasi-garnish-

ment statute at all times except during either regular or
special sessions of legislature and fifteen days next before
commencement and after termination of each session.

July 20, 1931.

Theodore Dammann,
Secretary of State.

Your request for an opinion reads as follows:

"On January 23, 1931, an opinion was rendered by your
department to the secretary of state to the effect that mem
bers of the legislature are exempt from section 304.21,
known as the quasi-garnishment statute, during the session
of the legislature and fifteen days before and after.
"Does section 304.21 apply to members of the legislature

before and after the above-mentioned period? How does
this section affect the members so far as a special session
is concerned?"

Sec. 304.21, Stats., provides the method for the quasi-

garnishment of public employees. In XX Op. Atty. Gen.
29, 31, it was held that this section is not applicable to

members of the legislature during the session in view of
sec. 15, art. IV, Wisconsin constitution. In that opinion
it was said:

"This opinion is limited to the application of sec. 304.21,
Stats., during the session of the legislature and fifteen days
before and after; no opinion is being expressed on the ap
plication of this section after the session of the legislature."

That opinion was based on the constitutional provision
which provides that members of the legislature shall not
"be subject to any civil process during the session of the
legislature, nor for fifteen days next before the commence
ment and after the termination of each session." (Sec. 15,
art. IV, Wis. Const.)

The reasoning which led to the opinion that members of

the legislature were exempt from the quasi-garnishment

provisions during the session of the legislature and for fif
teen days before and after the session involves as a corollary
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an opinion that members of the legislature are liable to the
quasi-garnishment statute at all other times.
No distinction is made in sec. 15, art. IV, Wis. Const.,

between regular sessions and special sessions. All of the
reasons which led to the granting of immunity to members
of the legislature during regular sessions apply with equal
force to special sessions and therefore the opinion which I
rendered on January 23, 1931 (XX Op. Atty. Gen. 29) must
be held as applying to special as well as regular sessions of
the legislature.
JWR

Courts — County judge who commits A and B on same
day on criminal charges and commits C to hospital for in
sane is entitled to five dollars for commitment of A and B

under subsec. (2), sec. 253.15, Stats., and to five dollars for
committing C to hospital for insane under subsec. (1), sec.
51.07.

July 20,1931.

F. W. Horne,
District Attorney,

Crandon, Wisconsin.

You state in your letter of July 15 that the judiciary com
mittee of the county board has requested you to write to
inquire of me whether in the official opinion of the 24th of
June, XX Op. Atty. Gen. 457, it was intended that the $5.00
per day mentioned should include the commitment to the
hospital for the insane as well as the two criminal commit
ments, or whether under subsec. (1), sec. 51.07, Stats., the
commitment to the hospital for the insane would entitle the
county judge to receive five dollars in addition to five dollars
received for criminal commitments.

The opinion of the 24th of June simply held that a county
judge is entitled to five dollars per day under subsec. (2),
sec. 253.15, although he passes upon a number of commit
ments on the same day, and he is not entitled to five dollars
for each commitment on the same day. This had reference
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only to criminal commitments, as the question asked for
only those. A commitment to the hospital for the insane
under subsec. (1), sec. 51.07 was not covered nor intended
to be covered by said opinion.

Subsec. (1), sec. 51.07 reads as follows:

"The judge, except in Milwaukee county, shall receive a
fee of five dollars for the hearing of an application to com
mit a person alleged to be insane, which fee shall include the
making of necessary copies of the order to commit such per
son and the commitment papers, together with the certifi
cate required by sec. 51.05 when the insane person is com
mitted to the county asylum."

You will note that the fee of five dollars is not given for the
services per day but for the hearing of the application to
commit the person alleged to be insane and this fee includes
the making of the necessary copies of the order, etc.
You are advised that the county judge will be entitled to

this fee of five dollars whenever he has a hearing of an ap
plication to commit an insane person to an institution and
gives an order to commit him. He is entitled to this five
dollar fee although on the same day he has passed on crimi
nal commitments and receives five dollars under subsec. (2),
sec. 253.15.

JEM

Indigent, Insane, etc. — In case of distressing condition
arising by reason of city's being without funds or credit to
support poor, county board should make what use it can of
sec. 49.04, subsec. (3), and sec. 59.08, subsec. (9a), Stats.,
and should seriously consider adoption of county poor
system.

July 20,1931.
Giles V. Megan,

District Attorney,
Oconto, Wisconsin.

You wired:

"Can county loan city Oconto Falls whose credit exhaust
ed five hundred dollars monthly until next taxes collected for
care poor? If not must county meantime support city's
poor? Wire by tomorrow noon board meeting."
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You received the following reply by wire:

"Answer your wire, county cannot loan to city nor is
county obliged to care for city poor unless county is under
county poor system."

You now write:

"The city of Oconto Falls has a population of two thou
sand supported by paper mills which have been closed for
more than a year past. The city is bonded its limit, has bor
rowed so that its credit is exhausted and is keeping thirty-
five poor families at a cost of eight hundred dollars per
month. Indications are that more families will need help
during the fall and winter. The city, through its mayor and
clerk appeal to the Oconto county board, as per letter in
closed, also through one of its supervisors at the board
meeting July 8, requesting an advancement or loan by the
county of six hundred dollars per month, until March 1,
1932, when the money plus interest will be repaid out of
taxes collected.

"The county board voted unanimously the loan subject to
a determination as to its legality. The city officials claim
the situation desperate.
"The county board requested me to ask you if there was

any way such loan could be made by the county to the city
of Oconto Falls. If not, who is obligated to take care of the
destitute families where the city is without funds or credit
and virtually bankrupt, the county or state? These families
can not be permitted to starve. We are not operating under
county poor system.

"I would thank you for an early opinion stating fully what
can be done to relieve the situation."

I am enclosing to you herewith copy of an official opinion
of this department, rendered on July 10,1931, to the district
attorney of Ashland county,'^ with reference to the duty a
town without funds to support its poor by reason of delin
quent taxes. In that opinion it was pointed out that the
county, by reason of its power to adopt the county system,
under distressing conditions similar to those you relate, had
perhaps a moral obligation to adopt that system. You will
note that the statute provides that the county may vote
later to abandon the system.

* Page 498 of this volume.
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The opinion to the district attorney of Ashland county
also called attention to the provision of sec. 49.04 (3) and
of sec. 59.08 (9a). I recommend the serious consideration of
the powers conferred by these two sections and by sec. 49.15
by yourself and the county board.

FMW

Railroads — Taxation — Special Assessments — Except
as to right or easement to operate or maintain railroad in
streets, alleys, parks or highways, sec. 75.65, Stats., subjects
property of railroads, including land used for right of way,
to special assessments for local improvements, including

sewers.

July 21,1931.

G. W. Henika, M. D.
Assistant State Health Officer.

In your letter of July 3, you state:

"Some time ago your department rendered a decision cov
ering the assessment against cemetery property lying adja
cent to a sewer main in the city of Whitewater, covering
the point of the city's authority to make such assessment.
[XX Op. Atty. Gen. 182.]
"The question has now arisen as to whether the city has

the same authority to assess against a railroad corporation
whose right of way, three-fourths of a mile from a depot,
abuts upon and runs parallel to this proposed sewer. The
city authorities desire to know if they have the legal power
to assess against this railroad property their share of the
cost of the construction of this proposed sewer."

The question submitted is answered in the affirmative by
the provisions of sec. 75.65, Stats., providing as follows:

"The property of every county, city, village, town, and
school district within this state, and of every corporation,
company, or individual operating any railroad or street
railway, telegraph, telephone, electric light, or power sys
tem, or doing any of the business mentioned in chapter 76,
and of every other corporation or company whatever, shall
be in all respects subject to all special assessments for local
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improvements and certificates and improvement bonds
therefor may be issued and the lien thereof enforced against
such property in the same manner and to same extent as the
property of individuals. Provided that such assessments
shall not extend to the right, easement, or franchise to oper
ate or maintain railroads, street railways, telegraph, tele
phone, or electric light or power systems in streets, alleys,
parks or highways. The amount represented by any certifi
cate or improvement bond issued as aforesaid shall be a debt
due personally from such corporation, company, or individu
al, payable in the case of a certificate when the taxes for the
year of its issue are payable, and in the case of a bond ac
cording to the terms thereof."

The supreme court has sustained the validity of the
statute and has held that under it lands of a railway com
pany, though used solely for right of way, are subject to
special assessments. Chicago M. & St. P. R. Co. v. Miltvau-
te, 148 Wis. 39 (street improvements). The supreme court
has also held that the statute authorizes special assessments
against railroads for sewers. Chicago M. & St. P. R. Co. v.
Janesville, 137 Wis. 7 (right of way not involved).
In closing it should be observed that the statute express

ly excepts from such special assessments the right or ease
ment to operate or maintain a railroad in streets, alleys,
parks or highways.

FCS

Indians — Indigent, Insane, etc.— Indian who has legal
settlement in town although he is still member of Indian
tribe, if poor and indigent, is entitled to relief from said
town.

July 21, 1931

G. Arthur Johnson,
District Attorney,

Ashland, Wisconsin.

In your letter of July 16 you state that you have read
carefully the decision of our supreme court in the case of
State V. Frank Rufns, in which our court held that a crimi
nal prosecution would not lie against Rufus because he was
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a full-blooded Indian, member of an Indian tribe who had
not received a certificate of competency from the govern
ment. You submitted the following question:

"A, an Indian, owns forty acres of wild land of no value
either so far as sale is concerned or for agricultural pur
poses, but he has not received his certificate of competency
to this land and therefore is a ward of the federal govern
ment, and he has wilfully neglected to provide for the sup
port of his wife and family. It is my opinion that we can
not prosecute him under the state law, and therefore can
not compel him to support his family. In that instance, is
the town of Sanborn, in which the reservation is located, or
Ashland county obliged to aid in the support of his wife
and children?"

You also state that it seems to he the policy of the federal
government to shift the burden of support of the Indians
upon the local municipality and the state; that it has de

clared its intention of pulling out as rapidly as possible;
that the Indian is a ward of the government and that the
state seems to have absolutely no control over him.
The state policy has been declared in sec. 49.01, Stats.,

which provides:

"Every town, village and city [and county where the
county board has abolished all distinction between county
poor and town village and city poor pursuant to sec. 49.15,
Stats.] shall relieve and support all poor and indigent per
sons lawfully settled therein whenever they stand in need
thereof, * *

In an official opinion by this department, XII Op. Atty.
Gen. 343, 344, it was said:

"The word 'person' as used in the statute is a broad term
and includes all, whether citizens or aliens, and whether be
longing to the white, red, black, yellow or brown races, and
they are entitled to relief under ch. 49, Stats., even though
they are transients. Sec. 49.03. The law makes no distinc
tion as to race, color, age or sex, and is intended to provide
for the relief of all such persons found anywhere in the state
who are actually indigent and in need of such relief. * * *"

See also VIII Op. Atty. Gen. 659, where it was held that
an Indian not living on a reservation and not receiving an
annuity from the government may receive aid under the

mothers' pension law if otherwise qualified.
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In XIV Op. Atty. Gen. 24, 25, the question was asked:

"Is an Indian duly enrolled on the tribal rolls of said res
ervation, [Menominee Indian reservation] but residing in
one of the regular towns of Shawano county, entitled to
poor aid, or, as a ward of the government is he under fed
eral care, so that he will look for assistance from the federal
government?"

The following answer was given:

"This question is answered by stating that an Indian who
comes within either of the two classes described in the an
swer to your first question is entitled to poor relief, if in
fact he is a poor and indigent person. The fact that he is an
Indian does not disentitle him to poor relief, nor does the
fact that he is enrolled on the tribal rolls of the reservation.
See XII Op. Atty. Gen. 343.
"Whether an Indian receives or is entitled to receive as

sistance from the federal government is something to be
considered in determining whether he is in fact a poor and
indigent person. It is a question of fact in each case."

The statute has not been changed since these opinions
were rendered, although the legislature has been in session
a number of times since. Until the statute is changed, it

must be considered as the policy of the state. The fact that
an Indian who is not supporting his wife may not be prose
cuted in a criminal action in view of the doctrine declared

in the Rufus case cannot in any way change the situation
at the present time.
JEM

.'•V
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Courts — Intoxicating Liquors — Nuisances — Place
where intoxicating liquors are sold, kept or bartered in vi
olation of national prohibition law is public nuisance and

may be abated in state courts under federal statute.

Irrespective of sale of liquor, place may be abated by in
junction when noise and disturbance are sufficiently serious

to warrant court-to find that it is public nuisance.

July 21, 1931.

Theodore A. Waller,

District Attorney,

Ellsworth, Wisconsin.
You state that there are several places in Pierce county,

and of course, to a greater or less degree in almost every
county of the state no doubt, where people may buy some
home brew, and after some certain place becomes adver
tised, the result is that there are a number of people who
leave such a place under the influence of intoxicating liquor
and become rather loud and boisterous, and consequently
keep neighbors awake at night. You ask whether such
places could be abated as public nuisances if it can be proved
from neighbors that they are disturbed quite frequently by
loud talking, cursing and swearing at all hours of the night
together with the fact that people are seen to come to such
places sober and leave intoxicated.
You state that you appreciate the fact that under sec.

280.09 of the Wisconsin statutes there are certain nuisances

declared and you say that you appreciate the fact that under
the liquor statute places where intoxicating liquors were
sold were declared to be public nuisances, and it would also
seem to you that places of this kind, even after repealing the
liquor statute, ought to be controlled as nuisances. You ask
for any suggestions we might make as to how best to handle
these situations.

If you can prove that the proprietor of the place actually
sells intoxicating liquor at such location or that he permits
others to do so to his knowledge, then you may have the
place padlocked under the federal statutes in our state
courts. You may follow the same proceedings as was fol
lowed in the case of United States v. Richards, 201 Wis., 130.
This case was commenced in. the circuit court of Grant
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county for the purpose of abating a public nuisance which
was declared such under the federal statute.

In the U. S. Code Annotated, title 27, sec. 33, it is stated:

"Any room, house, building, boat, vehicle, structure, or
place where intoxicating liquor is manufactured, sold, kept
or bartered in violation of this chapter, and all intoxicating
liquor and property kept and lised in maintaining the same,
is hereby declared to be a common nuisance. * *"
(41 Stats, at L. 314.)

And in sec. 34 of the same Title 27 it is provided

"An action to enjoin any nuisance defined in this chapter
may be brought in the name of the United States by the
Attorney General of the United States or by any United
States attorney or any prosecuting attorney of any State or
any subdivision thereof or by the commissioner or his depu
ties or assistants. Such action shall be brought and tried as
an action in equity and may be brought in any court having
jurisdiction to hear and determine equity cases. * * *"
(41 Stats, at L. 314.)

In the United States v. Richards caSe the nuisance was

abated and the place padlocked for one year in the circuit
court by virtue of the authority given in the above quoted
federal statutes which was referred to as sections 21 and 22,
title II of the national prohibition act, 41 Stats, at Large,
314. Of course, you will need more evidence than you say
you have in your letter, but if the place is as you describe
it, it would be certain that intoxicating liquors are sold with
in contemplation and contravention of the national prohibi
tion act and it will undoubtedly be possible to get absolute
proof of that fact.

If, however, it is impossible to get evidence sufficient to
prove that intoxicating liquors are being sold on the
premises, we believe that an injunction may be procured to
enjoin the place from being operated the way it is being
operated, if it is shown that the noise and disturbance is of
a sufficiently serious nature to warrant the court in finding
that it is a public nuisance. Each individual case will neces
sarily depend upon the facts and circumstances of such
case. No general rule can be laid down, but a noise and
disturbance may certainly be so serious that it will be de
clared a public nuisance by the court.
JEM
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Public Health — Soda Water — Municipalities have no
power to license those who manufacture and sell at whole
sale or retail for consumption on or off their premises soda
water beverages; only license that must be procured is from
dairy and food commission.

July 22, 1931.

Harry Klueter, Chief Chemist,

Department of Agriculture & Markets.

You ask an official opinion in regard to the effect of the
repeal of subsec. (10), sec. 98.12, Stats. 1929. The third
paragraph of your letter reads as follows:

"In enforcing the provisions of sec. 98.12 in connection
with the licensing of sellers of soda water beverages we
find that the city and village officials are advising sellers of
soda water beverages that they must now take the local li
cense. This raises a question of whether they need only to
take the local license or are to take a license under sec. 98.12
as well as under the provisions of sec. 66.05 subsec. (9)."

Ch. 79, Laws 1931, was a revisor's bill and covered many
sections. Its title states the purpose of the bill as follows:

"* * * all for the purpose of correcting errors, recon
ciling conflicts, supplying omissions, and for repealing ob
solete and unconstitutional provisions."

It was what is known as a "revisor's correction bill," deal

ing with no one subject or title or chapter, but making mis

cellaneous technical corrections to various unrelated por
tions of the statutes.

Sec. 18 of the bill expressly repealed subsec. (10), sec.
98.12, but immediately following was a revisor's note as

follows:

"Subsec. (10) of section 98.12 was enacted in 1929 bilt
before the repeal of chapter 165 of the statutes in 1929 by
chapter 129."

Another bill of the 1931 legislative session, No. 91, S., had

for its subject matter the repeal of this same subsection of

sec. 98.12. The legislative journals and the record on this
bill now filed in the secretary of state's office show appear

ances before -committee by opposing interests, the introduc-
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tion of numerous amendments, and the final defeat of this
bill. The same record discloses that upon the revisor's bill,
51, S., which became ch. 79, no one appeared except the re-
visor of statutes and that the bill was passed without
lengthy consideration or amendment.

It is also matter of common knowledge that this matter
of municipal license of soda water beverages by municipali
ties received considerable publicity in the press in connec
tion with the repeal bill, 91, S., but that no mention ever
was made of the revisor's bill in that connection.

It is obvious that neither the revisor nor the legislature
intended that the passage of the revisor's bill containing the
express repeal of subsec. (10), sec. 98.12 should result in
authorizing municipalities to license soda water beverages
or in any other substantive change in the law.

A revisor's bill is presumed to make no radical changes
in substantive law. Van Brunt v. Joint School District, 185
Wis. 493, 497. Such a substantive change made in a revi
sor's bill, therefore, creates an ambiguity and makes the
law subject to construction. In such cases the revisor's notes

and all factors bearing upon the legislative intent may be
considered. Even the report of an interim committee and
the notes of counsel were considered in construing an en
actment in Minneapolis, St. P. & S. S. M. R. Co. v. Industrial
Comm., 153 Wis. 552.

It has been frequently held that words of absolute re
peal are subject to judicial interpretation, where such in
terpretation is necessary to give effect to the intention of
the legislature as manifested in other parts of the same act
and its legislative history. 36 Cyc. 1069, 1070. Smith v.
People, 47 N. Y. 330; City of Janesville v. Marcoe, 18 Wis.
350; City of Chippewa Falls v. Hopkins, 109 Wis. 611; State
ex rel. Time Insurance Co. v. Superior Court, 176 Wis. 269;
E. L. Rusting Co. v. Milwaukee, 200 Wis. 434.

It appears, therefore, that ample precedent exists to sup
port a decision that the repeal of subsec. (10) of sec. 98.12,
Stats., by ch. 79, Laws 1931, did not change the law so as to
confer upon municipalities any power which they did" not
then have with respect to the licensing of the manufacture
or sale of soda water beverages.
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But, independent of the conclusion above stated, it is clear
that, irrespective of whether or not ch. 79, Laws 1931,
worked an absolute repeal of subsec. (10), sec. 98.12, Stats.,
there is no power in municipalities to license the manufac
ture and sale of soda water beverages.

On June 8, 1929 and on June 29, 1929, this department
rendered two opinions on this matter, one to Frank Keefe,
district attorney of Winnebago county, and one to Francis
Golden, district attorney of Lincoln county, that the town,
city or village has no right to grant licenses for the sale of
soda water beverages. Those opinions may be found in
XVIII Op. Atty. Gen. 314 and in XVIII Op. Atty. Gen. 368.
This is still the law and we adhere to those opinions and
hold the same way now. The supreme court has since con
firmed our views.

Ch. 96, Laws 1929 provided, in short, that no persoiT^iall
engage in the business of manufacturing or bottling any
soda water beverages or of selling such beverages in this
state without the first obtaining a license therefor from the
dairy and food commission. Prior to the repeal of the pro
hibition act of 1929, and prior also to the enactment of
subsec. (10), of sec. 98.12, and while the prohibition act
known as ch. 165 was in force, municipalities had no right
to require licenses for the sale of soda water beverages.
See X Op. Atty. Gen. 819, rendered July 21, 1921. The mu
nicipalities can issue licenses only when the beverage con
tains alcohol, X Op. Atty. Gen. 944, rendered September 17,
1921.

Subsec. (10), sec. 98.12 provided in short that no license
under sec. 165.31, a section of the prohibition act, should be
necessary for the persons, firms or corporations mentioned
in this chapter, to wit, ch. 96, Laws 1929, licensed to manu
facture or deal in soda water beverages. This act (ch. 96),
was approved on May 15 and "published May 16, 1929. This
act, in our judgment, was superfluous. It may have made
the matter clearer to town and village officers and common
councils, however.

The prohibition act was on the statute books when this
section was enacted but was subsequently repealed during
the session of 1929.
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The legislature obviously and clearly had in mind when
they enacted subsec. (10), sec. 98.12, Stats., the prohibition
act, for they added "but the premises used for such busi
ness shall be subject to search as any reasonable time with
out warrant by the prohibition commissioner, his deputies
and any peace officer."
Ch. 129, Laws 1929, was an act to repeal ch. 165, known

as the prohibition act. It repealed the whole thereof, includ
ing sec. 165.31, referred to and enacted by ch. 96 earlier in
the session of 1929.

This act repealing ch. 165 was approved on May 29 and
published May 31, or about two weeks after the time they
wrote in subsec. (10), sec. 98.12, Stats. 1929.

Section 2 of this chapter added a new subsection known
as subsec. (9), par. (a), sec. 66.05. This subsection practic
ally re-enacted what was formerly sec. 165.31 of the statutes
and almost copied its provisions word for word.
Mr. Justice Fritz states it plainly in the case of Janke v.

City of Milwaukee, decided June 11, 1930, 231 N. W. 261.
He says in part, p. 262:

"* * * section 66.05 (9) (a), Stats., * * * is
but a reenactment of section 165.31 (Stats., 1927) and to
which alone express reference is made in section 98.12 (10),
because at the time of the enactment of the latter subsection,
section 66.05 (9) (a) had not been enacted in lieu of section
165.31."

A license never was legally required and should not have
been exacted for the sale of soda water beverages under ch.
165. The first sentence of sec. 98.12, Stats., reads as follows:

"No person, firm or corporation shall engage in the busi
ness of manufacturing or bottling any soda water beverages
or of selling such beverage in this state without first obtain
ing a license therefor from the commissioner as hereinafter
provided."

This includes those that sell at wholesale or retail. If a
municipality can require a license from a i-etailer of soda
water beverages, then it can require the wholesaler to pay
a license. He must obtain a license from the dairy and food
commissioner, who is charged with the duty of protecting
the public health of the state. So far as the regulation of

a». -
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those who manufacture and sell these beverages is con

cerned, the problem is one of public health, not of the regu
lation of traffic in illicit liquor. E. L. Hiisting Co. v. Milwau
kee, 200 Wis. 434; Janke v. City of Milwaukee, 231 N. W.
261.

A part of the statute at least, to wit, sec. 165.31, referred
to in sec. 98.12 (10), had been repealed by the legislature of
1929, and it might be argued that if this revisor's bill in
tended to change the law the commencement was back in
1929. Whether or not it was the intention of the legislature
to repeal that part of the provision which says no license is
required for the sale of soda water beverages, is, in our
opinion, immaterial. Prior to its enactment, municipalities
had no power to issue licenses for the sale of soda water
beverages.

Municipalities are given the right now under the chapter
"Municipal law" to grant a license only for the sale of non-
intoxicating liquors to be consumed on the premises where

sold. Sec. 66.05 (9) (a). This chapter also gives the muni
cipality the right to license exhibitors, bill posters, electri
cians and peddlers. It certainly does not by clear and ex
press language authorize licenses for soda water beverages,
and where a state license is provided, such clear and express
authorization is necessary to clothe a municipality with
power to require such licenses. Wisconsin Association o)
Master Bakers v. Milwaukee, 191 Wis. 302.

I am not unmindful of the fact that the supreme court in
the case of Janke v. City of Mihvaukee, decided June 11th,
1930, 231 N. W. 261, and the case of E. L. Rusting Co. v.
City of Milwaukee, decided December 6, 1929, 200 Wis. 434,
base their decisions in part on the exemption provided in
sec. 98.12 (10). The other questions were not discussed in
the opinion. In the case of E. L. Rusting Co. v. City of Mil
waukee, the court did not consider the power of the city to

license retailers of such beverages because this was not be
fore them for consideration; but in the case of Janke v. City
of Mihvaukee, 231 N. W. 261, the power of the city to license
retailers was before them, and although they again men

tioned the exemption created by sec. 98.12 (10), Stats., we

are of the opinion that if this exemption was not in the
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statutes, municipalities did not have and would not have the
power to issue licenses for the sale of soda water beverages.

It is the opinion of this department that municipalities
have no power to license those who manufacture and sell at
wholesale or retail for consumption on or off their premises
soda water beverages and the only license they must procure
is from the dairy and food commission.
JWR

Building and Loan Associations — Director of building
and loan association cannot receive items of other real

estate from board of directors and hold such property as
trustee without personal liability.

Board of directors of building and loan association cannot
legally transfer property to one director in trust and release
him from liability in regard thereto.

July 22, 1931.

C. F. Schwenker,

Commissioner of Banking.

You say that a certain building and loan association in
this state, endeavoring to free its published statement from
the item of "Other real estate," has hit upon the following
plan: It conveys to one of its directors, as trustee, title to a
repossessed property and takes back from such director a
mortgage and passes a resolution in the board of directors
expressly stipulating that such director shall not be held for
any degi'ee of responsibility other than of gross negligence,
nor does such director obligate himself in any way for the
payment of dues and interest on such mortgage. You ask
the following questions:

"Can a director of a building and loan association receive
by transfer from the board of directors items of Other Real
Estate, hold such property as trustee without personal lia
bility, and can a board of directors legally delegate to any
of its members a trust and coincidentally release him from
liability?"



Opinions op the Attorney General 545

The system used is in violation of law; and neither the
director nor the building and loan association has any right
to participate in the scheme.

Sec. 215.31, Stats., requires building and loan associations
to make a full and complete report of their business and
condition. The employment of a scheme which has for its
very purpose an attempt to mislead the public and the
banking commissioner in regard to the true financial con
dition of the institution obviously prevents a compliance
with see. 215.31, Stats.
Then, too, a building and loan association has power to

take title to such real estate as is necessary for tne protec
tion of its loan. It likewise has power to sell its real estate.
(See sec. 215.07, Stats.) The method used in the scheme
submitted is not a bona fide sale; it is merely turning prop
erty over to one of its directors. It has not acted within
its statutory authority to sell; it still owns the property, but
seeks to conceal the real ownership. But even assuming
the existence of the power to niaxe a colorable sale, the
building and loan association would still lack the power
to make a mortgage of tlie type attempted. These asso
ciations must make mortgages in the manner specified by
statute; and there is nothing in the statute which even
remotely suggests the right to make a mortgage in which
the mortgagee does not obligate himself to pay dues or in
terest.

ML
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Taxation — Income Taxes — Wisconsin income tax law
(1929), imposing tax on net incomes of nonresidents de
rived from (a) property located within state or (b) busi
ness transacted within state, is valid as applied to foreign
nonresident freight-line companies.

Foreign nonresident freight-line company's cars operated
by railroad leases in Wisconsin, even though including in
terstate as well as intrastate mileage, constituted "prop
erty within the state"; tax commission properly apportioned
such company's net income to Wisconsin on basis of ratio
of car mileage in Wisconsin to total car mileage.

July 22,1931.

Tax Commission,

Attention J. E. Usher, Secretary.

You inquire as to the constitutionality of the Wisconsin
income tax law of 1929 as applied to foreign, nonresident
freight-line companies.

All section references below are to statutes of 1929, un
less otherwise noted.

A freight-line company is defined by subsec. (3), sec.
76.39 as one whose business is furnishing or leasing any
kind of railroad cars as a common carrier (except dining,
buffet, chair, parlor, palace or sleeping cars) to be used
on, or in the operation of the line of any railroad com
pany wholly or partly within this state, not being the
owner or lessee of such railroad, and when owning and
operating any railroad freight, refrigerator or tank cars on
railway lines in this state for the transportation of his or
its goods, wares, merchandise or products.

Freight-line companies are assessed for property taxa
tion under the provisions of sees. 76.39 to 76.46. Prior to
1929 such companies were expressly exempted from income
taxation by the provisions of sec. 76.42 and par. (e), subsec.
(1), sec. 71.05 (Stats. 1927). These exemption provisions
were repealed, however, by ch. 448, Laws 1929, thereby
subjecting freight-line companies to income taxation in Wis
consin. (But exemption from income tax has again been
restored by ch. 483, sec. 4, Laws 1931.)
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The Wisconsin Income tax law, by sec. 71.01, Stats., im
poses an annual tax on net incomes of both residents and
nonresidents. With respect to nonresidents the tax is upon
such income as is derived from (a) Property located within
the state, or (b) Business transacted within the state.

That a state may constitutionally impose an annual tax
upon the net income derived by nonresidents from property
owned by them within the state or from business trans
acted by them within the state is definitely settled by Shaf
fer V. Carter, 64 L. ed. 445, 252 U. S. 37. See also Travis
V. Yale & Toivne Mfg. Co., 64 L. ed. 460, 253 U. S. 60; Un
derwood Typevjriter Co. v. Chamberlain, 65 L. ed. 165, 254
U. S. 113, and Atlantic Coast Line R. Co. v. Daughton, 67
L. ed. 1051, 262 U. S. 413.

The question which you submit is, therefore, answered
in the affirmative as a general proposition.
You submit, however, a concrete case, that of the Re

frigerator Transportation Company. This company is a
corporation organized under the law of the state of Maine,
and has its principal office at Chicago, Illinois. It is not
licensed to transact business in Wisconsin, has no office in
Wisconsin and no place of business in Wisconsin. It is en
gaged solely in the business of owning and leasing refrig
erator and tank cars to railroads, which railroads operate
them and charge the usual tariff freight rates for freight
carried in the cars. The railroads lease the cars from the
Transportation Company, operate them, and pay the Trans
portation Company at its principal office, Chicago, Illinois,
for the use of them. None of the transactions of the Trans
portation Company with the railroads are carried on in
Wisconsin.

The facts submitted point to the conclusion that the
Transportation Company transacts its entire business out
side of the state of Wisconsin and that, therefore, none of
its income is derived from "business transacted within the
state." Operation of the Transportation Company's cars
by railroad lessees in Wisconsin does not of itself constitute
transacting business by the Transportation Company in
Wisconsin. Thus in Union Tank Line Co. v. Day, 79 So.
334, 143 La. 771, it was held that a New Jersey tank line
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company having its principal office in -New York City,
whose business was owning and leasing tank cars to rail
roads and others, the business of operating the cars being
that of the lessees, and the company having no office, place
of business, agent or employee in Louisiana, was not "doing
business" in that state within the meaning of a statute
authorizing assessment of the rolling stock of foreign cor
porations doing business in the state. In State v. American
Refrigerator Transit Co., 237 S. W. 78, 151 Ark. 581, it was
held that a foreign corporation which had no office in Ar
kansas but which owned private refrigerator cars which it
leased to railroads for a compensation based on the mile
age traveled by them and which retained no control over
the routes to be traveled or the goods to be transported in
the cars, was not "doing business" in that state, and was,
therefore, not subject to a privilege tax levied by such state.
And in Pauline Oil & Gas Co. v. Mutual Tank Line Co.,
246 Pac. 851, 118 Okla. Ill, where a foreign nonresident
corporation leased and delivered tank cars outside of Okla
homa to a company which used them in that state, it was
held that the lessee and not the lessor was "doing business"
in that state within the meaning of a statute forbidding
corporations doing business within the state to maintain
an action in its courts without filing certain statements with
the secretary of state.

The question remains as to whether any of the Trans
portation Company's income can be said to be derived from
"property located within the state."

The facts submitted are to the effect that the Trans

portation Company filed an income tax return showing total
net income, total car mileage, and car mileagedn Wisconsin;
that the- tax commission apportioned this net income to
Wisconsin on the basis of the ratio of the car mileage in

Wisconsin to the total car mileage, and computed the tax

thereon.

It is our opinion that the Transportation Company's cars,
operated by the railroad lessees in Wisconsin, even though
including interstate as well as intrastate mileage, consti
tuted "property located within the state" for income tax
purposes. American Refrigerator Transit Co. v. Hall, 43
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L. ed. 899, 174 U. S. 70, Union Refrigerator Transit Co. v.
Lynch, 44 L. ed. 708, 177 U. S. 149, and Germania Refining
Co. V. Fuller, 62 L. ed. 521, 245 U. S. 632. See also Cudahy
Packing Co. v. Minnesota, 62 L. ed. 827, 246 U. S. 450. In
the first three cited cases it was held that a state may tax
(for property tax purposes), against a foreign corporation
the average number of refrigerator cars used by railroads
"within the state," but owned by such foreign corporation
which had no office or place of business within the state,
and which cars were employed as vehicles of transportation
in the interchange of ■mic?*state commerce. In the Ameri
can Refrigerator Transit Co. case the business in which the
cars were engaged was exclusively interstsX^ commerce
business. All the freight that was hauled in the Company's
cars was transported either from points outside the state
of Colorado to points within that state, or from points in
the state of Colorado to points without said state, or be
tween points wholly outside said state. In the Union Re
frigerator Transit Co. case construction of the constitution
and certain statutes of the state of Utah, providing for the
taxation of "property in the state" were directly involved.

It is our opinion, further, that the tax commission's
method of apportioning the Transportation Company's in
come to Wisconsin on the basis of the ratio of the car mile
age in Wisconsin to the total car mileage was proper. The'
portion of the Transportation Company's net income, so
apportioned to Wisconsin, accurately represented the
amount of income that was derived from its "property lo
cated within the state."

The Transportation Company objects that the method
employed by the tax commission is unconstitutional as vio
lating the commerce clause of the federal constitution by
imposing a burden on interstate commerce. It would seem
that none of the Transportation Company's income is de
rived from interstate'commerce, as it merely leases the
cars, and the lessees operate them in interstate commerce,
if they see fit. Without going into that question, however,
it is a sufficient answer to the objection raised to point out
that a tax on net income is valid and does not offend the
commerce clause, even though these profits may have been
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derived in part from interstate commerce. United States
Glue Co. V. Oak Creek, 62 L, ed. 1135, 247 U. S. 321, affirm
ing 161 Wis. 211; Shaffer v. Carter, 64 L. ed. 445, 252 U.
S. 37; Underivood Typeivriter Co. v. Chamberlain, 65 L. ed.
165, 254 U. S. 113; Atlantic Coast Line R. Co. v. Daughton,
67 L. ed. 1051, 262 U. S. 413.
The Transportation Company relies on Alpha Portland

Cement Company v. Massachusetts, 69 L. ed. 916, 268 U.
S. 203; Ozark Pipe Line Corporation v. Missouri, 69 L. ed.
439, 266 U. S. 555; Gloucester Ferry Co. v. Pennsylvania,
29 L. ed. 158, 114 U. S. 196; Jersey Bell Telephone Co. v.
New Jersey, 74 L. ed. 463, 280 U. S. 338; Carley & Hamil
ton V. Snook, 74 L. ed. 704, 281 U. S. 66. These cases in
volved either excise taxes, license taxes, or gross receipts
taxes, and nothing is found in any of them that modifies
the above cited decisions of the same court respecting net
income taxes. Indeed, in the Alpha Portland Cement Com
pany case the court expressly pointed out that "The right
to lay taxes on tangible property or on income is not in
volved." (69 L. ed. 916, 923.)
FCS

Prisons — Prisoners — Parole — Sentence of convict in

state prison who was sentenced from twenty to thirty years
for attempt to commit felony, which sentence was set aside
by supreme court, and who, upon being remanded to trial
court for further sentence, was sentenced April 13, 1931,
to indeterminate sentence of from four to five years, be
gins on April 13; prisoner is eligible to parole after having
served minimum of his sentence, namely, four years; day
of his discharge is five years after day of resentehce less
time that may be deducted for good behavior.

July 23, 1931.

Board of Control.

You have submitted a statement from Mr. Oscar Lee,

the warden at the state prison at Waupun, together with
copies of original and corrected commitments of Jasper
Luitze, and you ask for an opinion as to when the sentence
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of this man starts, when he will become eligible to parole
consideration, and what his discharge date will be.

Jasper Luitze, or No. 19046, was committed to the state
prison by the municipal court of Kenosha county on July
23, 1930, to an indeterminate sentence of from twenty to
thirty years for aiding and abetting in the commission of
a felony. He was received at said institution on July 23,
1930. His case was appealed to the supreme court of the
state of Wisconsin and it was reported in 234 N. W. 382,
384. The supreme court held:

"The judgment and sentence of the municipal court of
Kenosha county is hereby vacated and set aside. The
warden of the Wisconsin State Prison is directed and or
dered to remand the custody of the defendant Jasper Luitze
to the sheriff of Kenosha county pending the further judg
ment and sentence of the municipal court of Kenosha county
in accordance with this opinion."

Luitze was resentenced and received at the state prison
the second time on April 13, 1931. His resentence reads
as follows:

"It is the judgment and sentence of the court that you,
Jasper Luitze, pursuant to the mandate of the Supreme
Court, be committed to the Wisconsin State Prison, at
Waupun, Wisconsin, for a general and indeterminate term
of not less than four, nor more than five, years, at hard
labor, your sentence to commence at twelve o'clock noon
today."

Answering the question which you have submitted, per
mit me to say that the sentence of this man begins on
the 13th day of April, 1931, the date of the resentence. He
is eligible for parole at the time when he has served the
minimum of the indeterminate sentence, that is, after he
has served four years, and the date of his discharge will
be after five years have elapsed from the 13th day of
April, 1981, less the time that may be deducted for good
behavior.

The first sentence, having been set aside as erroneous,
does not in any way enter into the time which he is to
serve under the second sntence. Th court undoubtedly
took into consideration in resentencing him the fact that
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he had already served in state prison and he for that rea
son probably received a less sentence than he would have
received had he not already served in state prison.
JEM

Education — Blind — Mothers' Pensions — Under sec.
48.33, subsec. (6), Stats., it is illegal for one family to re
ceive both mothers' pension and blind pension; granting
of blind aid under sec. 47.08 to same family automatically
terminates aid under sec. 48.33.

Blind pension granted under sec. 47.08 is form of "public
assistance" within meaning of subsec. (6), sec. 48.33.

In fixing budget for family under provisions of sec. 48.33
judge may properly take into consideration financial cir
cumstances and form of income received by such family.

July 23, 1931.

R. A. FORSYThe,

District Attorney,
Hudson, Wisconsin.

You submit for the consideration of this department, the
following statement of facts and request an opinion thereon.
St. Croix county, under the provisions of sec. 47.08, Stats.,
granted a blind pension to a father and a family of several
children and at about the same time granted to the wife

a mother's pension, under sec. 48.33, Stats. You ask
whether the county clerk has authority to cut off the blind
pension. You ask further whether the blind pension is to
be considered as "income" as used in subsec. (6), sec. 48.33,
Stats. You also ask whether the judge may take into con
sideration the fact that the family is receiving blind pension
in fixing the budget for this family, under sec. 48.33, Stats.

Sec. 47.08, subsec. (1), Stats., provides in part:

"Any male person over the age of eighteen, and any fe
male person over the age of eighteen years, who is declared
to be blind or blind and deaf as hereinafter provided, shall
receive from the county of which he or she is a resident an
annual pension payable quarterly. Such pension shall be
an amount which, when added to any amount received as an
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income from other sources, shall not exceed seven hundred
and eighty dollars. In no event, however, shall any pension
exceed three hundred and sixty dollars if the person re
ceiving the pension is blind, and four hundred and eighty
dollars if both blind and deaf."

Subsec. (6), sec. 48.33, Stats., provides:

"The aid granted shall be sufficient to enable the mother
or stepmother having the care and custody of such children
to care properly for the children. The amount to be granted
shall be determined by a budget for each family in which
all possible income as well as expenses shall be considered.
Such family budget shall be based on a standard budget,
which shall be worked out annually by the judge of the
court administering such aid and the county board or a
committee of the board designated by it; provided, that if
the county board shall not take action in such matter such
standard budget shall be worked out by the judge alone.
Medical and dental aid may be granted to minor children,
the mother or the incapacitated father, as necessary.
*  * * Aid pursuant to this section shall be the only
form of public assistance 'granted to the family, except
medical and dental aid, and no aid shall continue longer
than one year without reinvestigation."

It is well settled that it is illegal for one person to re
ceive both mothers' pension, under sec. 48.33, Stats., and
blind pension, under sec. 47.08, Stats. IX Op. Atty. Gen.
535, XIII Op. Atty. Gen. 448, XVII Op. Atty. Gen. 267,
XVIII Op. Atty. Gen. 81 and XIX Op. Atty. Gen. 468.
Under the provisions of subsec. (6), sec. 48.33, Stats., it
is clear that a family receiving relief under this section
is barred from receiving any other form of public assist
ance, except medical and dental aid and the funeral expense
of a minor child not to exceed one hundred dollars. The

word "family," as used in subsec. (6), sec. 48.33, Stats.,
includes husband and wife, the issue of the marriage, and
stepchildren when living together, Hutson et al. v. Jenson
et al., (1901) 110 Wis. 26, 37, 85 N. W. 689, and may in
clude, under special circumstances, persons domiciled with
them but not related. Illinois Steel Co. v. Industrial Comm.,
(1924) 184 Wis. 273, 199 N. W. 154; Armstrong v. Indus
trial Comm., (1915) 161 Wis. 530, 154 N. W. 844.
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It is therefore the opinion of this department that it is
illegal for one family to receive both blind pension and a
mothers' pension at the same time, and aid granted to the
father of the family under sec. 47.08, Stats., is a form of
"public assistance" within the meaning of subsec. (6), sec.
48.33, and automatically terminates aid under the latter
section. IX Op. Atty. Gen. 535; XIII Op. Atty. Gen. 448.

2. It is the opinion of this department that blind pen
sion given under the provisions of sec. 47.08, Stats., is a
form of "public assistance" within the meaning of subsec.
(6), sec. 48.33, Stats. IX Op. Atty. Gen. 535; XIII Op.
Atty. Gen. 448; XIX Op. Atty. Gen. 468.

3. It is the opinion of this department that the judge,
in determining the amount to be granted under the so-called
mothers' pension act, (sec. 48.33, Stats.) may properly take
into consideration all facts and circumstances bearing upon
the question of the finances of the family to be helped,
under the provisions of this section. The judge may, there
fore, properly take into consideration all sources of income
in determining the amount to be granted under the so-called
mothers' pension statute (sec. 48.33, Stats.).
HHN

Agriculture — Agrwdtural Fairs — Appropriations and
Expenditures — Appropriation of ch. 339, Laws 1931, pro
viding aid for colt races,' does not take effect this year.

July 24, 1931.

J. D. Beck,
Commissioner of Agriculture and Markets.

You inquire whether the provisions of ch. 339, Laws 1931,
will apply to colt races held this year.
Ch. 339 creates subsec. (10), sec. 96.68 as created,by ch.

67, Laws 1931, and makes provision for state aid to counties
and organized agricultural societies fostering colt races.
The act provides that it shall take effect upon passage

and publication, but contains also the following provisions:
*  * Money divisions and conditions other than

those herein prescribed shall be uniform throughout the
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state and shall be fixed annually for the next succeeding
year by a joint resolution adopted by the board of directors
of the Wisconsin breeders and harness horse association
and Wisconsin association of fairs, and certified to the de
partment of agriculture and markets on or before the last
day of December in each year. In the event the boards of
directors of said associations fail in any year to adopt and
certify said resolution as aforesaid, then such money divi
sions and conditions for the next succeeding year shall be
fixed by such department * *

The act being one, according to its title, "for encouraging
the development and improvement of standard bred horses,"
it is obviously the intent of the legislature to accomplish
this purpose by holding out certain rewards by way of
purses and to apprize breeders in advance of these purses
.seems to be the only way that this development and im
provement could be encouraged. It would not encourage it
to extend the rewards this year to those who were able
to make the best showing without having had the encour
agement of this legislative act in mind. I am of the opin
ion, therefore, that the appropriation is not in effect for
1931, but that the respective associations named should
proceed as directed in the act and certify their proceedings
to the department of agriculture and markets on or before
the last day of December, 1931, and in the event that they
fail so to do, the said department should then promptly
prescribe the uniform money divisions and conditions, so
that these may be made known to horse breeders well in
advance of next season.

FMW
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School Districts — Tuition —'Pux>i\ residing in school dis
trict offering ten grades but not part of high school district
who has satisfactorily completed eighth grade, may not
have his tuition in high school district paid by school dis
trict where such pupil resides until he completes ten grades.

July 24, 1931.

John Gallahan, State Superintendent,

Department of Public Instruction.

Superintendent G. 0. Banting of Waukesha has requested
you to secure an opinion from this department, based on the
following statement of facts. The village of Big Bend runs
a graded school which provides for two.years of high school
work. It appears that the parents of some of the children
have sent their children to high school in the city of Wauke
sha and wish to do so after the children have finished the
eighth grade and before doing the work of the ninth and
tenth grades.
Under conditions prescribed by statute, after having com

pleted the eighth grade, these children are eligible and
qualified to attend the Waukesha high school. The parents
of these children claim that the village of Big Bend is re
sponsible for the tuition of these pupils. The question
presented is whether the village of Big Bend is responsible
for the tuition of the pupils attending the Waukesha high
school before the pupils have taken the ninth and tenth
grade work which is offered by the graded school of the
village of Big Bend.

Subsec. (3), sec. 40.47, Stats., reads as follows:

"The board shall admit to the high school, when facilities
will warrant, any person of school age who resides in the
state, but not within any high school district, and who
shall have complied with the entrance requirements 6f sub
section (2). Nonresidents so admitted shall be entitled to
the same privileges and be subject to the same rules and
regulations as resident pupils."

It would seem that after nonresident pupils attending
the Waukesha high school have complied with subsec. (3),
sec. 40.47, Stats., subsecs. (4), (5) and (6) of sec. 40.47,
Stats., control with reference to charges made for tuition
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and with reference as to how it should be paid and by
whom. These subsections provide that the claim by the
Waukesha high school shall be made against the munici
pality in which such nonresidents reside and that the
municipal clerk where the pupils reside "* * * shall
enter upon the next tax roll such sums as may be due for
such tuition from his municipality and the amount so en
tered shall be collected when and as other taxes are
collected, and shall be paid to the treasurer of the high
school district

Sec. 40.47, Stats., is a consolidation of sees. 40.42 and
40.53 according to the reviser's note of 1927 to Bill No. 13,
S., sec. 84 (ch. 425, Laws 1927). Before consolidation, sec.
40.53 provided that there should be admitted to any free
high school, where facilities warrant, any person of school
age prepared to enter such school, "who may reside in any
town or incorporated village but not within any free high
school district, and who shall have completed the course
of study in the school district in which he resides, or one
equivalent thereto * * *."

The village of Big Bend is not within a high school dis
trict and the fact that the Big Bend graded school offers
two years of high school does not make such district a
high school district. The fact that in the consolidation of
sees. 40.42 and 40.53 in 1927 there was dropped out of sec.
40.47, Stats., the portion italicized does not militate against
the view that a pupil residing in a school district offering
ten grades (that is, two years of high school, and not a
part of a high school) may not attend a high school in
another district and have the tuition of such high school
district paid by the graded school district where such pupil
resides until he has satisfactorily completed the ten grades
offered. For it is settled that a reviser's bill is presumed
to make no radical changes in the substantive law. Van
Brunt V. Joint School District, (1925) 185 Wis. 493, 497,
201 N. W. 755. It would not be fair or equitable to require
the school district which offers ten grades of school work
to pay the tuition of a pupil who has satisfactorily com
pleted only the eighth grade in such district in order that

such pupil may attend the high school in another district.
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A careful study of the history of sec. 40.47 leads to the
conclusion that it was the intention of the legislature to
admit to a high school, when facilities warrant, a person
of high school age but not within any high school district
after such person shall have completed the course of study
in the school district in which he resides. In other words,
it would not be fair to the school district to require them
to offer two years of high school work and also require
such school district to pay the tuition of a pupil residing in
such district who wishes to attend high school as a non
resident pupil in a free high school district.

It is therefore the opinion of this department that a pupil
residing in a school district offering ten grades but not a
part of a high school district, who has satisfactorily com
pleted the eighth grade, may not have his tuition in a high
school district paid by the school district where such pupil
resides, until such pupil completes the ten grades.
HHN

Elections — Registration — Wisconsin Statutes — Ch.
253, Laws 1931, re-enacting sec. 6.14, subsec. (1), Stats.
1929, without inclusion of words added to section by ch.
55, Laws 1931, but without indicating omission of such
words, did not repeal ch. 55, Laws 1931.

July 24, 1931.

Theodore Dammann,

Seci'etary of State.

You write as follows:

"Chapter 55, Laws 1931, amends section 6.14 (1) so as to
make registration mandatory in all the towns, cities and
villages of Milwaukee county. Chapter 253 of the laws of
the same year also amends the same subsection but omits
the amendment made by chapter 55.
"Will you kindly inform this department whether both

of these amendments are in force? If not, which of the
two is the present law? Chapter 55 was published April
18, 1931, and chapter 253, May 5, 1931."
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In the statutes of 1929, subsec. (1), sec. 6.14, read as
follows:

"In every city, every incorporated village, and every
town, which according to tlie last preceding United States
census had a population of five thousand or more, a registry
of electors shall be made in every election district thereof.
Such registration shall be applicable to all elections and
all primaries. Until the population of any city, village or
town shall have been determined by a United States census
no registry shall be held or taken therein, except as other
wise provided in this section."

Ch. 55, Laws 1931, amended this section by adding after
the words "five thousand or more" the words "and in every
city, village and town of less than five thousand in coun
ties having a population of three hundred thousand or
more." Ch. 253, Laws 1931, added at the end of the sub
section the following:

"This subsection shall not apply to any city, village or
town the population of which would be less than five
thousand if the inmates of any state penal institution or
insane hospital are not counted."

If ch. 253 had the effect of repealing ch. 55 by reason
of the recital of the section in ch. 253, not including the
words added by ch. 55, it would be a repeal by implication,
which repeals are not favored. And while ch. 253 on its
face, and taken literally, is unambiguous, yet it is always
permissible to compare an act rewriting a section of the
statute with the section as it existed prior to the act to
ascertain what changes were made. Acts indicate by stars
matter stricken out, the stars being substituted for this
matter printed in stricken type in the bill. Examination
of ch. 253 discloses no stars at the point where the words
added by ch. 55 appeared in the section as it existed when
ch. 253 became law. This at once raises an ambiguity in
ch. 253 and opens the door to construction.

'  Ch. 55 was Bill No. 184, A., introduced on February 6,
while ch. 253 was Bill No. 619, A., introduced on March
18. These bills were pending in the legislature concurrently
and both were enacted. From the failure in ch. 253 to
indicate, in the bill or the enrolled act, the omission of
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the words added to the section by eh. 55, it is obvious that
the legislature in the passage of eh. 253 overlooked ch. 55
and had therefore no intention to repeal ch. 55. It is a
common practice for the revisor of statutes to catch over
sights and inadvertencies of this nature, which almost
inevitably occur during every session of the legislature, and
correct them in a reviser's correction bill at the end of
the session by re-enacting the section to include both of the
chapters enacted during the session. It appears that the
revisor also overlooked these two particular chapters and
therefore such correction-was not made at this session.

This failure, however, cannot affect the legislative inten
tion in the passage of the two laws and the fact that it is
a practice to formally re-enact in a revisor's correction bill
the provisions of earlier chapters of the session that are
overlooked in later chapters, amending the same section,
evidences the rule that these are inadvertencies and, being

such, are not repealed by implication.

"The words 'certified copy of any,' in the first line of the
sentence, and above in parenthesis, were stricken out by
sec. 38, ch. 351, Laws of 1899. That left the sentence as
though the words so stricken out had never been incorpo
rated. Two years afterwards that section was again
'amended by striking out the words "or town board," in the
third line of said section, and by inserting the word "or"
before the words "village board" next preceding, so that
said section when amended shall read as follows.' Ch. 121,
Laws of 1901. Such recital was in compliance with Joint
Rule No. 12 of the senate and assembly, which required
that 'every bill shall recite at length every section which
it proposes to amend, as such section will read if amended
as proposed.'
"The question recurs whether such mere recital had the

effect to re-enact the four words so expressly stricken out
two years before. Such amendment by its terms was ex
pressly limited to the third line of the section, whereas the
sentence in question commenced in the sixteenth line of the
section. There was manifestly no intention of changing the
last sentence of the section in any manner. By inad
vertence, there was a failure to recognize the fact that the
four words mentioned had been stricken out two years
before. This court has repeatedly held that such 'a mis
take or omission in such recital will not defeat the intention
of the legislature.' Custin v. Viroqua, 67 Wis. 314, 30 N.
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W. 515; State v. Stillman, 81 Wis. 124, 51 N. W. 260. Such
clerical error in the recital of the section as amended must
therefore 'be disregarded, and effect given only to the
amendment specified' * * Svennes v. West Salem,
114 Wis. 650, 652-653.

I am of the opinion that ch. 253, Laws 1931, did not re
peal ch. 55, Laws 1931, and that subsec. (1), sec. 6.14, now
reads as amended by both of these acts.
FMW

Courts — Public Health — Nuisances — Slaughterhouses
— Town has not power to regulate location of slaughter
houses nor may town maintain action in its name to abate
slaughterhouse as public nuisance.

State board of health is appropriate agency in case
slaughterhouse is so located or conducted as to be public
nuisance.

July 24, 1931.
Norman B. Langill,

District Attorney,
Marinette, Wisconsin.

You submit a copy of an ordinance adopted at the tovm
meeting of the town of Peshtigo, which ordinance prohibits
the maintenance of a slaughterhouse within one-half mile
of any established county, state or federal highway. You
state that an action has been commenced which will test

the validity of the ordinance. You state that a slaughter
house exists in that town seventeen feet more than an

eighth of a mile from a highway and that there is no drain
age and that offal is allowed to accumulate so as to

constitute an active and annoying nuisance.
You ask whether, under sec. 146.11, Stats., a municipal

corporation may pass an ordinance fixing a greater distance
than the eighth mile therein specified, whether such eighth
mile provision is directory or mandatory, and whether it
is merely a minimum restriction.
You also ask whether the municipality is a proper party

plaintiff in an action testing the ordinance where the com
plaint sets up the nuisance feature, and the relief asked for,
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if the ordinance be found valid, would be a permanent in
junction; and whether the facts of this particular case
remove it from the restrictions set forth, VI Op. Atty. Gen.
141.

Your facts deal specifically with the town, whereas your-
direct inquiries relate broadly to municipal corporations.
In replying to your inquiries, I shall limit my answer to
the town powers and duties, rather than attempting to
cover the entire field of municipal corporations.

The control of slaughterhouses is an exercise of the police
power of the state {Taylor v. State, 35 Wis. 298). The
police power is vested in the state, and local political sub
divisions thereof have only such police power as the
legislature has delegated to them. None can be implied.
{Northern Trust Co. v  .' Snyder, 113 Wis. 516, 531.)

In view of this rule and the specific regulation by the

state in sec. 146.11 and the express power over slaughter
houses given to villages in sec. 61.34 (21), I am of the
opinion that towns have no power to regulate the location
of slaughterhouses by ordinance.

I am also of the opinion that the town may not maintain
an action in its name to enjoin a public nuisance of this
nature. The supreme court originally had some hesitancy
in determining that a town had a sufficient special interest
in highways to maintain an action to enjoin an obstruction
or injury thereof {Town of Sheboygan v. Sheboygan, Fond

du Lac R. R. Co., 21 Wis. 667), and rested the power upon
the town's legal liability to maintain such highways.
{Town of Jamestoivn v. Chicago, B. & N. R. Co., 69 Wis.
648, 654.)

I find no cases going so far as to extend this rule as to
highways to a nuisance of the nature you describe, and
while it is conceivable that such a nuisance may be so in
jurious to the public health as to increase the town's
obligation under the statutes to support the poor, including
medical aid, I think this is too remote and speculative a re
sult to provide the basis of an equity action to abate in
the name of the town.

Sec. 280.02 provides that an action to enjoin a public
nuisance is to be commenced and prosecuted in the name
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of the state. It is the rule, of course, that those who are
especially damaged by a public nuisance, that is, damaged
in a manner different from the general damage to the pub
lic, may maintain an action to abate, the nuisance being to
them a private nuisance, as well as, to the public, a public
nuisance. I quote with approval the following from the
opinion, VI Op. Atty. Gen. 141:

"I understand that town boards can institute only such
actions as the statute specifies or which are necessary to the
execution of express powers. I find nothing of that char
acter in sec. 819, Stats, [sec. 60.29] or elsewhere, which to
my mind authorizes the town board to bring an action such
as you mention. Possibly such authority could be found
by patient search, but the remedies above referred to would
seem to be sufficient.
"I suggest, however, that this matter is one peculiarly

within the jurisdiction of the state board of health, and
that it might be well to refer the matter to that body

^ "

See the general powers of the state board of health, sec.
140.05; also sec. 140.06, where nuisances are expressly men
tioned, and sec. 140.07 (2), where slaughterhouses are
expressly mentioned. See also the powers and duties of lo
cal boards of health, sec. 141.01 and particularly sec. 146.14,
giving the state board of health specific power to order the
abatement of nuisances and, in case of failure to comply,
to abate the same.

FMW
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Fish and Game — Sec. 29.26, Stats., prohibits only taking
of fish within five hundred feet below dam. Taking of
fish at any point within five hundred feet of dam in Iron
county on down stream side when measured in most direct
line over water is prohibited. .

July 24, 1931.

R. C. Trembath,
District Attorney,

Hurley, Wisconsin.

You refer to the portion of sec. 29.26, subsec. (1), Stats.,
which provides:

*  * No fish of any variety shall be taken in any
manner within five hundred feet below any fishway, lock or
dam in the counties of * '" * Iron, * *

You inquire as follows:

"Does the above section mean that no fish shall be taken
within five hundred feet of a dam measuring in a straight
line from the dam or does it mean within five hundred feet
of the dam following the course of the river as it leaves
the dam? The above section says that no fish shall be
taken within five hundred feet of a dam. Would a person
fishing within the five hundred foot limit without having
caught any fish be subject to prosecution under the above
statute?"

With respect to the second part of your question, you
point out that the first sentence of sec. 29.26, Stats., pro
hibits fishing for fish in connection with the general prohi
bitions against taking fish, and that the same language is
used in sec. 29.27, and in sec. 29.28, Stats. You express
the opinion that since the legislature has used the language
"fishing for fish" in a number of other similar statutes, and
has not used this language in the prohibition made in the
language above quoted, under the rule of strict construc
tion of a penal statute there is no violation for fishing below
a dam unless fish are actually taken.
Your opinion appears to be well founded, and we concur

therein.

In connection with the first portion of your question you
submit a map which indicates that persons charged with
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a violation of this statute were arrested at a point below
the dam within five hundred feet of the dam, although
perhaps beyond five hundred feet as measured along the
center of the main channel of the river.

It is obvious that what the legislature had in mind in
enacting this statute was to protect fish which are apt to
congregate below an obstruction in the stream. "Below"
as used in the statute cleaidy means down stream. All
waters within the river banks down stream from the dam

and within five hundred feet of the dam when measured

by the most direct line over the water are apparently in
cluded within the prohibited area. There is nothing to
indicate that the direction of stream flow is controlling.
The suggested measurement by the most direct line over

the water satisfies the obvious legislative intent and gives
effect to the word "below." To construe the prohibited
area as including all water within the river banks down
stream within five hundred feet of the dam measured by
the most direct line over both land and water would bring
about absurd results. For example, a winding stream might
flow more than five hundred feet beyond the dam and turn
so as to approach again within five hundred feet of the
dam. To hold that a point, say one thousand feet down
stream from the dam measured over the water, is within
the prohibited area because it is physically within five
hundred feet of the dam by direct line over land and water
would do violence to the intent of the legislature.
You are therefore advised that, taking fish at any point

in the waters on the down stream side of the dam which

is within five hundred feet of the dam in the most direct

line over the water is within the prohibition of the statute.
SB
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Courts — Minors — Child Protection — Child who com

mitted offense while under age of eighteen but at time of
conviction was over eighteen cannot be sentenced to indus
trial school under sec. 48.15, Stats.

July 27, 1931.

Board of Control.

You state "on July 11, 1931, A was committed to the
industrial school for boys, Waukesha, and that according
to the commitment order this boy was born July 5, 1918,
and was therefore more than eighteen years of age at the
time of his commitment." You ask for an opinion as to
whether the age at the time of conviction or the age at
the time of the commission of the offense is the age re
ferred to in sec. 48.15, Stats.

Said statute so far as here pertinent reads as follows:

"Any child, under the age of eighteen, convicted of a
criminal offense may, in the discretion of the judge or
magistrate before whom the case is tried, be committed to
one of the industrial schools of this state

You will note that under the wording of this statute it
appears that when the age of the child is under eighteen
when the conviction takes place, then he may be sentenced
to the industrial school.

You are advised that it is our opinion that the age of the
child at the time of conviction is controlling in this statute.
See XIX Op. Atty. Gen. 613.
JEM
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Counties — Dance Halls — Town board has no power to
close dance hall which is lawfully licensed by county.

License of proprietor of dance hall may be revoked if
liquor is permitted to be used on premises and intoxicated
persons are permitted to be present at dance. There are
other grounds for revocation of license.

July 27, 1931.

James P. Cullen,
District Attorney,

Prairie du Chien, Wisconsin.

You state that the county board of Crawford county has

enacted an ordinance regulating public dances and has law
fully licensed a public dance hall in an unincorporated

village in a certain town in your county; that the town
board of said town wishes to close the dance hall until

January 1, 1932. You inquire whether the town board
has the power to close the dance hall mentioned, where the
dance hall has been licensed by the county board.

I find no provision in the statutes which authorizes a
town board to close a dance hall duly licensed by the county

board. The provision of sec. 59.08, subsec. (9), Stats.,
authorizing the passing of an ordinance for the licensing

of dance halls by the county board contains the following:

*  * q-he county board shall immediately revoke

the license of any dance hall proprietor or manager if the
use of intoxicating liquors is permitted in such dance hall
or pavilion or on the premises during the holding of a public
dance, or if there is allowed at any such dance presence of
intoxicated persons, or of children of sixteen years of age
or under unaccompanied by their parent or lawful guardian,
or if any of the ordinances, rules, or regulations prescribed
by the county board are violated. The chairman of the
county board, when the board is not in session, shall be
authorized to issue license or to suspend the license of any
person violating any of the provisions of this law or any
rule or regulation adopted by the county board; * *

In sec. 351.57 it is also made a misdemeanor for a pro
prietor of a dance hall to permit the "use of any intoxicating
liquor or the presence of intoxicated persons in such dance
hall or on the premises on which such dance hall is situ
ated * *
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You will note that these provisions are broader than pro
hibition against permitting the sale of liquor on the
premises. The use of intoxicating liquors is prohibited on
said premises and the presence of intoxicated persons.
In the letter accompanying the inquiry you state that no

liquor has been sold on the premises but that there was
liquor sold within the unincorporated village during the
time that the dances have been in progress. If any of this
liquor that is sold outside of the premises is allowed on the
premises and used there or if any intoxicated person is
on the premises at these dances, the chairman of the county

board, when the county board is not in session, should be
asked to revoke the license.

JEM

Public Officers — Conservation Wardens — Mileage —
Conservation wardens are entitled to charge same mileage
as any sheriff or other ministerial officer, which fees must
be turned in to state treasury to credit of conservation

fund.

July 27, 1931.

Paul D. Kelleter,

Conservation Director.

In your letter of July 20 you ask to be inforhied as to
"whether a conservation warden is entitled to charge the
same mileage as any sheriff or other ministerial officer and
collect such fees and forward them to the conservation com

mission at Madison, where they will be turned over to what
is known as the conservation fund."

Under sec. 29.05, subsec. (1), Stats., the conservation
commissioner is authorized to make arrests for the viola
tion of any of the provisions of the fish and game laws and
"to take such person before any court in the county where
the offense was committed."

There is no provision in the statutes expressly providing
that conservation wardens are entitled to fees, but sec.
271.45 provides:
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"When a fee is allowed to one officer the same fee shall
be allowed to other officers for the performance of the same
services, when such officers are by law authorized to per
form such services."

Under sec. 59.28, subsec. (27), the sheriff is allowed ten
cents per mile for traveling to serve a criminal warrant.

Under sec. 60.55, subsec. (10), a constable is allowed
ten cents per mile for mileage actually traveled in serving
a criminal warrant. Fees are allowed even beyond the
county line. See sec. 361.03. The conservation warden
receiving compensation on a salary basis must turn the fees
collected into the state treasury to the credit of the con
servation fund, under sec. 20.205.
JEM

Fish and Game — Trapnets — Conservation commission
has power, after investigation, to refuse to issue permits
for use of trapnets in Green Bay and Lake Michigan.

It has power also to regulate as to size of mesh and twine
that can be used in these nets and to state how far apart
they must be stationed and how far they must be from
other nets.

July 27, 1931.

Matt Patterson, Deputy Director,

Conservation Commission.

You directed our attention to ch. 286, Laws 1931, and
you ask an interpretation of its provisions. Said chapter
reads as follows:

"29.83 (13) (a) No person shall fish with a trapnet in
Green Bay or Lake Michigan or have one in his possession
without permit from the conservation commission unless
he shall have obtained a permit from the conservation com
mission. Such permit shall only be denied after the com
mission has exercised the powers granted to it in paragraph
(b).
"(b) The conservation commission, in co-operation with

state and federal agencies, shall promptly investigate the
feasibility of allowing the use of trapnets, the type of such
nets which may be used without endangering the fish sup
ply, the conditions under which they may safely be used,



570 Opinions of the Attorney General

the distance between trapnets, the proximity and priority
of pound nets, the manner and use of the nets and the size
of the mesh. The conservation commission, after a public
hearing, may issue permits allowing the use of such nets
under such conditions as it shall specify.
"(c) 'Trapnets' as used in this chapter means and in

cludes a net held in place by anchoi'S instead or by fixed
stakes and whose pot or crib is square or rectangular in
shape and the top of which is partially or entirely closed;
however, this subsection shall apply to such nets, whether
anchored or held by stakes.
"(d) On February 1, 1933, the conservation commission

shall submit to the 1933 legislature a written report of
what it has done in complying with the provisions of this
subsection."

You state that the conservation commission in co-opei*a-
tion with state and federal agencies has caused to be made
an investigation as to the feasibility of allowing the use
of trapnets in certain waters and that a report will be
made to the commission as to the findings. In the meantime
permits have been granted to applicants to use the trapnets
with the understanding that they can be canceled at any
time. The conservation commission has also held a public
hearing relative to the use of these nets. You inquire if
the conservation commission should arrive at the opinion
that permits should not be issued for the best interests of
conservation whether they have authority to refuse to issue
further permits and cancel those already issued; in either

event whether they have authority to regulate as to the
size of the mesh and twine that can be used in these nets

and authority to state how far apart they must be sta
tioned and how far from other nets.

It seems clear from the language used in par. (a), and
your commission has so understood it, that the commission
could not deny permits prior to the exercise of the powers
granted to it in par. (b). The inference is clear also that
after the exercise of the powers granted in par. (b) the
commission may deny permits. The main feature of the

investigation is to determine the feasibility of allowing the

use of trapnets in Green Bay or Lake Michigan.

The original bill, 335, A., prohibited absolutely the use
of trapnets in Green Bay and Lake Michigan. After ex-
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tensive hearings the legislature finally passed the law in its
present form. It is apparent that the law makers consid
ered it necessary to have further data before determining
whether it was necessary in the interest of conservation
to prohibit the use of trapnets in said waters. This mat
ter was delegated to the conservation commission in co

operation with other state and federal agencies, to ascertain
the facts and then determine the feasibility of allowing
the use of trapnets.
We believe that if the commission is of the opinion, after

investigation made, that it is not feasible to allow in the

said waters the use of trapnets, then it has the authority to
refuse to issue further permits and to cancel those already
issued.

We are also of the opinion that the commission has the
power, which of course would only be used in case it should
decide that it is feasible, to permit the use of trapnets, to
regulate as to the size of the mesh and twine that can be
used in these nets and to state how far apart they must
be stationed and how far they must be from other nets.
The language of par. (b) clearly carries this import.
JEM

Corporations — Public Utilities — Municipal Corpora
tions — Municipal Investments — Depreciation Funds —
Municipally owned public utility may not invest its depre
ciation fund except in manner provided in sec. 66.04, subsec.
(7), Stats.

July 27, 1931.

Public Service Commission.

Attention Wm. M. Dineen, Secretary.

I quote from your letter of July 20, as follows:

"Sec. 66.06 (11) (c) of the statutes of 1929 provides as
follows:
" 'The income of a public utility owned by a municipality,

shall first be used to meet operation, maintenance, depre-'
ciation, interest and sinking fund requirements, additions
and improvements, and other necessary disbursements or
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indebtedness. Income in excess of these requirements may
be used to purchase and hold interest bearing Donds, issued
for the acquisition of the utility, or bonds issued by the
United States or any municipal corporation of this state,
or may be paid into the general fund.'
"This provision apparently provides certain specific

classes of securities in which the excess income of a munici
pally owned utility may be invested.
"The question has now been raised as to whether, in view

of the specific statutory method indicated in the section
above quoted for the investment of excess income, its
municipally owned utility can invest a depreciation or re
tirement fund in securities listed in section 231.32, statutes
of 1929, provided it has such a fund."

Your attention is directed to the provisions of subsec.
(7), sec. 66.04, Stats., which reads as follows:

"Any county, city, village, town or school district may
temporarily invest any of its funds, not immediately
needed, in bonds or securities of the United States or of
any county, city, village, town or school district of this
state, or in the case of a city or village in any bonds issued
under the authority of such municipality, whether the same
create a general municipal liability or a liability of the
property owners of such municipality for special improve
ments made therein, and may sell or hypothecate the same."

This section of the statutes, when read in connection
with that which you quote in your letter, indicates quite
clearly that the legislature intended to restrict the invest

ments of municipalities to the class of securities therein
described. Sec. 66.06 (11) (c). Stats., does not in terms
apply to the depreciation fund. Such a fund is kept in
readiness for use in making necessary replacements in a
public utility plant. Naturally, it should be invested in
such manner as to be readily transformable into cash. Its
investment is, therefore, in the nature of a temporary in
vestment. The funds of the municipally owned utility are
funds of the city, and within the scope of sec. 66.04 (7)
Stats. See XIV Op. Atty. Gen. 575.
You are therefore advised that a municipal utility is

limited in the investment of its depreciation fund to the
"securities specifically mentioned in sec. 66.04 (7), Stats.
SB
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Taxation — Occupation Taxes — Offsets — Occupation
taxes assessed in any given year may be offset only against
income taxes assessed in following year; such rule applies
in case of additional income tax assessments as well as to

original income tax assessments.
Occupation taxes may be used only as offset and if not

used as offset no refund may be had thereof.

Questions relating to use of occupation taxes as offset
against income taxes in different taxing district discussed.

July 27, 1931.

Tax Commission. .

Attention J. E. Usher, Secretary.

You state that, as a result of the decision of the supreme
court in the case of Milwaukee County v. Milwaukee West
ern Fuel Co., Wis. , 235 N. W. 545, certain questions
have arisen in connection with the offset of occupation

taxes against income taxes.
You submit the following set of facts: A certain corpo

ration pays the occupation tax provided for by sec. 70.42,
Stats., and also pays income taxes in several taxing dis
tricts in the state. In some taxing districts the income
tax on the average of 1928, 1929 and 1930 incomes (being

the income tax assessed in 1931) exceeds the occupation
tax assessed in 1930, and in other districts the reverse is
true. An assessment of additional back income taxes on

income of the years 1926 to 1929, inclusive, against the
same corporation, was certified on the tax roll for March,
1931. The income taxes assessed in June of 1928, 1929,
and 1930 were paid in cash without a tender of occupation
tax receipts for the occupation taxes assessed in 1927, 1928

and 1929.

Questions 3, 4 and 5 are as follows:

"3. May the corporation now tender the receipts for
occupation taxes assessed in 1927, 1928, and 1929, and
obtain a refund of the amount of the income tax assessed
in June of 1928, 1929, and 1930, which might have been
offset had the receipts been presented at the time payment
of the income taxes was made?
"4. May the corporation use in payment of the addi

tional assessment of back income taxes which was placed
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on the March, 1931, tax roll, the occupation tax receipts
which might have been tendered in payment of said income
taxes if such taxes had been placed upon the tax roll at
the time when they first became assessable?
"5. If the corporation had tendered the receipts for

occupation taxes assessed in 1927, 1928, and 1929, in pay
ment of the income taxes assessed in June of 1928, 1929,
and 1930, would it now be entitled to use any unapplied
amount of such receipts as an offset against the additional
assessment of income taxes placed on the March, 1931, tax
roil?"

Each of questions 3, 4, and 5 is answered. No.
Sec. 70.42, Stats., imposes an occupation tax on coal. It

provides to the effect that persons or corporations operating
coal docks in this state (with certain exceptions not ma
terial here) shall on or before December 15 of each year
pay an annual occupational tax of one and one-half cents
per ton upon all bituminous coal and two cents per ton
upon all anthracite coal handled by or over such coal dock
during the preceding year ending April 30. Subsec. (3)

of the same section provides to the effect that the tax thus
provided for shall be separately assessed to the person, etc.,
chargeable therewith by the assessor and shall be included
in the assessment roll annually submitted by such assessor
to the town, village, or city clerk; that such tax shall be
paid and collected in the same manner as taxes on personal
property are paid and collected in the taxing district where
such coal dock is situated, "and when paid may be credited
to or offset against income taxes in the same manner as
'personal property to.xes are o'edited or offset as provided
in section 71.21."

The section 71.21 therein referred to gi-anted (until 1925)
the right to offset personal property taxes against income
taxes. At the time when the occupation tax on coal was
created (1917, ch. 555), the personal property offset
statute was numbered sec. 1087m-26, and its material pro
visions then were:

"Any person who shall have paid a tax assessed upon
his personal property during any year shall be permitted
to present the receipt therefor to the tax collector, together
with any similar receipts for personal property taxes paid
by members of his family whose incomes have been assessed
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to him, and have the same accepted by the tax collector to
their full amount in the payment of income taxes assessed
against such person during said year; * *

Under the above quoted statute, the supreme court held
that the personal property tax so allowed to be set off must
be assessed during the year in which such income tax ivas
assessed. State ex rel. Otto Eisenlohr & Bros, v, Dickinson,
166 Wis. 501. In that case the court applied the rule and
denied the offset where income taxes which should have

been assessed in 1912 to 1915, but were omitted for want
of returns of income during those years, were assessed in

1916 by the tax commission, the tax receipts for taxes
assessed upon personal property during those back years
having been presented for offset against the 1916 income
tax. (The same rule, of course, applied to the occupation
tax offset.)

At that time (and until 1927) the occupation tax (as well
as the personal property tax) and the income tax assessed
in the same year were collected at the same time, and it was
practicable to offset the one against the other, because the
taxpayer could first pay his occupation tax, and then pre
sent his occupation tax receipt for offset when paying his

income tax.

In 1925 (ch. 57) the personal property offset statute,
then numbered sec. 71.21, was repealed. This, however, did
not repeal the occupation tax offset provided by sec. 70.42,
as the reference to sec. 71.21 contained in sec. 70.42 is

merely for the purpose of adopting with respect to occupa
tion taxes the method of securing the offset. Milwaukee
County V. Mihvaukee Weste^m Fuel Co., Wis. , 235
N. W. 545, 546.

In 1927 (ch. 539) the income tax law was amended so

that no income tax was assessed or payable in 1927, and
beginning in 1928, the income tax was assessed and payable
in June of each year. The occupation tax, on the other
hand, continued to be assessed and payable the same as
before. The effect was to make it impossible for the occu
pation taxpayer to offset his occupation tax against his

income tax assessed in the same year. This was because,
when the taxpayer paid his income tax in June, his occu-
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pation tax for the same year had not then been assessed
and was not then payable.

This situation was presented to the supreme court in
Milwaukee County v. Milwaukee Western Fuel Co., — Wis.

, 235 N. W. 545, and it held that the occupation tax
assessed in 1927 could be used by the taxpayer as an offset
against income taxes assessed in 1928. That is, the occu
pation tax assessed in one year could be used by the tax
payer as an offset against the income tax assessed in the
following year.

Under the rule of the Milwaukee Western Fuel Co. case,

it is our opinion that the corporation taxpayer whom you
cite was entitled and limited to use the occupation tax
assessed in 1927 as an offset against the income tax assessed
in 1928, the occupation tax assessed in 1928 as an offset
against the income tax assessed in 1929, and the occupation
tax assessed in 1929 as an offset against the income tax

assessed in 1930. The taxpayer is not entitled to use the
occupation tax assessed in 1927, 1928 or 1929, nor any"
"unapplied amount" thereof, as an offset against income
taxes assessed in 1931, whether such income taxes assessed
in 1931 involve an original assessment or an additional
assessment. Neither is he entitled to any refund, if he fails

to use the occupation tax as an offset. The occupation tax
offset statute, sec. 70.42, itself expressly provides only for

credits or offsets, and makes no provision for refunds,
while the rule of the Mihvaukee Western Fuel Co. case goes
no further than to allow the occupation tax assessed in any
year to be used by the taxpayer as an offset against income

taxes assessed in the following year.

In arriving at the above conclusions, it has not been
overlooked that the personal property offset statute, for
merly numbered sec. 1087w-26 and later numbered sec.
71.21, was amended in 1919 (ch. 143) by adding the fol
lowing :

"If in any year a person failed or neglected or shall in
the future fail or neglect, to present his personal property
tax receipt in payment of income tax, as provided by this
section, and the council of the city or board of the town
or village to which such taxes shall have been paid is satis
fied that such person was entitled to such offset, and that
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by reason thereof, such person has paid to the town, city
or village an amount in excess of that which he was legally
obliged to pay, it may within two years after such payment
remit such excess to such person without interest and
charge the state and county for their respective propor
tions of such excess, as provided in section 1164, [74.73]."

This amendment was repealed by the repeal of sec. 71.21
in 1925 (ch. 57).

It is our opinion that this amendment, providing for
refund in case personal property tax receipts were not used
as offsets at the proper time, never had any application
with reference to the occupation tax offset. The occupa
tion tax offset statute, sec. 70.42, allows credits or offsets,
only and not refunds. It has always provided merely that
the occupation tax may be "credited or offset" against in
come taxes in the same manner as personal property taxes
are "credited or offset."

Neither has the decision of the supreme court in Oconto
Co. V. Tax Comm., 193 Wis. 488, been overlooked. That
case involved the action of the tax commission in reassess
ing the income taxes of the taxpayer for the years 1916 to
1923, inclusive, the additional assessments being based on
a finding that the incomes reported by the taxpayer did not
fully reflect the actual income in that too large depletion
charges were made for timber cut and manufactured. The
taxpayer had been assessed in each of the years in ques
tion on personal property in an amount in excess of its
income taxes for the same year, and had the true income
been reported on the basis fixed by the tax commission,
the whole amount of the income tax in each year would
have been offset by the taxpayer's personal property tax
for that year, and no additional tax would have been due

or payable. The court allowed the offset of such personal
property taxes paid iii former years against such reassessed
income taxes for the same year. And the court said, 193
Wis. 488, at 492, that in any future case involving the same
facts, the tax commission would be "justified in failing to
reassess for any year where the personal property tax
receipt offered as an offset equaled or exceeded the corrected
income tax."
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It is at once apparent that the decision of the supreme
court in the Oconto Co. case was a departure from the de
cision of the same court in the Otto Eisenlohr & Bros. case.

A reading of the decision in the Oconto Co. case (and the
decision in the case next below referred to) shows, how
ever, that the decision in the Oconto Co. case was based
entirely on the authority conferred upon the court by the
income tax statutes of 1925, subsec. (4), sec. 71.155, created
by ch. 446, Laws 1925, as follows:

*  * The determination of the commission shall not

be impaired, vitiated or set aside upon any grounds not
affecting the substantial justice of the tax. If the court
shall find that substantial injustice results from such assess
ment, it shall direct the tax commission to make such cor
rections in the assessment as it may find that justice shall
require; and in that case upon the return of the record the
tax commission shall immediately proceed to reassess the
income in accordance with the judgment of the court."

That provision, however, was repealed by ch. 539, Laws
1927, and there is now no similar provision in the statutes.
See income tax Stats. 1927 and 1929, subsec. (8), sec.
71.16.

And after such repeal the supreme court denied relief
to a taxpayer in a case involving facts substantially similar
to the facts involved in the Oconto Co. case. In such case,

Tigerton Lumber Co. v, Tigerton, 198 Wis. 377, 379, the
court said:

u* * * Before the repeal of the statute permitting

the personal property offset, this court held that the per
sonal property tax paid in years for which additional
income was subsequently assessed could not be offset against
such additional tax. State ex rel. Otto Eisenlohr & Bros.,
Inc. V. Dickinson, 166 Wis. 501, 503, 165 N. W. 1084; State
ex rel. S. Heymann Co. v. Lyons, 183 Wis. 126, 127, 197 N.
W. 587.

"After the decision of the case last cited the legislature
passed sec. 71.155 of the Statutes of 1925, which might have
entitled plaintiff to the relief demanded if it was still in
force. But that statute was repealed before this action tvas
tried." (Italics ours in this paragraph.)
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It is, therefore, our opinion that the decision in the
Oconto Co. case is wholly without application herein, in so
far as questions 3, 4, and 5 are concerned.

Questions 1 and 2 are as follows:

"1. May the corporation use in payment of the income
tex assessed on the June, 1931, tax roll of taxing district
X, receipts for occupation taxes assessed in 1980 in taxing
district Y, located in the same county as district X, in so
far as the amount of payments represented by such re
ceipts exceeds the amount of income taxes assessed in

. district Y?
"2. May the corporation use in payment of the income

taxes assessed on the June, 1931, tax roll of district A
receipts for occupation tax assessed in 1930 in taxing dis
trict B, located in a diiferent county, in so far as the amount
of payments represented by such receipts exceeds the
amount of income taxes assessed in district B?"

In order to make the situations represented by questions
1 and 2 more readily understood, reference should be made
to income tax statutes of 1929. Individuals file their in
come tax returns with the assessor of incomes of the proper
county. Par, (a), subsec. (4), sec. 71.09. Corporations
file their income tax returns with the tax commission.
Subsec. (3), sec. 71.09. The assessor of incomes, in the
case of individuals, and the tax commission, in the case
of corporations, prepare income tax rolls, which are cer
tified for collection of the tax to the county treasurer of the
proper county. Subsec. (2), sec. 71.10.

Subsec. (1), sec. 71.18, provides in part:

"In their return for purposes of assessment persons de
riving income * * * from more than one political sub
division of the state, shall make a separate accounting of
the income derived * ^ ^ from, each political subdivi
sion of the state in such form and manner as the tax com
mission may prescribe."

Subsec. (2), sec. 71.18, provides in part:

"The entire average taxable income of every person de-
riving income * * * from within different political
subdivisions of the state, when such person resides within
the state, shall be combined and aggregated for the purpose
of determining the proper rate of taxation. The tax com
mission or the assessor of incomes, as the case may be.
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shall compute the tax on the combined average taxable in
come of such person. The income so computed and averaged,
*  * *, shall be apportioned, * * *, to the several
towns, cities and villages in proportion to the respective
amounts of income derived from each. * * ff'
on the combined average taxable income shall be appor
tioned on the tax roll to the various toivns, cities and villages
in proportion to the respective amounts of average taxable
income so attributed to each. The portion of such taxes
attributable to all of the taxing districts located in any
county shall be certified for collection to the county treas
urer of such county."

All income taxes collected in cash are divided on the basis
of forty per cent to the state, ten per cent to the county, and
the balance to the town, city or village from which the
income was derived. Subsec. (1), sec. 71.19.

Having in mind the above quoted provisions of income
tax Stats., 1929, subsecs. (1) and (2) of sec. 71.18, the
situations presented by questions 1 and 2 may now be trans
lated into concrete form.

1. The corporation's income tax return of income to
be assessed in 1931 shows income derived from taxing dis
trict X and from taxing district Y, both in the same county,
let us say, Dane county. The June, 1931, income tax roll
certified to the Dane county treasurer apportions and sepa
rately sets forth the portion of the income tax attributed
to taxing district X and to taxing district Y, respectively.
The corporation paid to taxing district Y an occupation tax
assessed therein in 1930 in an amount exceeding the amount
of its income tax apportioned to district Y on the June,
1931, income tax roll. And the question is: May the cor
poration (having used said occupation tax as an offset
against the full amount of its income tax apportioned to
taxing district Y) use the excess or balance of the occupa
tion tax as an offset against the amount of its income tax
apportioned to taxing district X?

2. Question 2 represents a similar situation, with this
difference, that the two taxing districts therein mentioned
are located in different counties.

In a previous opinion the tax commission was advised
by this department that the personal property offset stat
ute, repealed sec. 71.21 (which advice was equally applicable
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to the use of the occupation tax offset) did not authorize
the offsetting of income taxes payable in one municipality
with personal property receipts for personal property taxes
paid in another municipality. XVI Op. Atty. Gen. 301. In
that opinion it was said, p. 302:

"I think that a proper construction of sec. 71.21 before
its repeal would not permit the offsetting of the personal
property taxes of a taxpayer paid in one municipality
against the income taxes of the same taxpayer payable in
other municipalities. To so construe the statutes, as it
seems to me, would obviously work a serious discrimination
against the municipalities in which the personal property
tax levied against the taxpayer was less than the income
taxes payable to them under the apportionment provided
by sec. 71.19, and would be clearly outside the intent of the
legislature in the enactment of the statute. I think the
intent of the statute was that its provision, permitting the
offsetting of personal property tax receipts against income
taxes and the remission of any excess payments of income
taxes incurred by reason of failure or neglect to present
the personal property tax receipts in offset, was limited in
its application to each taxing district considered sepa
rately."

By the terms of the income tax law under consideration
in the previous opinion, income was returned and the in
come tax was apportioned (the same as under the 1929
law) to the several towns, cities and villages in proportion
to the respective amounts of taxable income derived from
each. Subsecs. (1) and (2), sec. 71.18, Stats. 1923. And
all income taxes collected in cash were divided (the sanie
as under the 1929 law except for percentages) on the basis
of ten per cent to the state, twenty per cent to the county,
and the balance to the town, city or village "in which the
tax was assessed, levied and collected." Subsec. (1), sec.

71.19, Stats. 1923. The only difference then was that (with
respect to individuals) the income tax was certified to the
various taxing districts, that is, the several towns, cities or
villages from which the income was respectively derived,
and was placed on the local tax roll and paid to the local

treasurer, subsec. (1), sec. 71.17, Stats. 1923, while un

der the income tax law. Stats. 1929, subsec. (2), sec. 71.10,

the income tax roll is certified for collection of the tax to the
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county treasurer of the proper county. The change from
payment to the local treasurer to payment to the county
treasurer was purely an administrative change, which, in
our opinion, has no special bearing on the solution of the
questions herein presented.
In brief, no differences appear in the income tax law,

statutes of 1929, now under consideration, which would de
mand any different conclusion from that made in the earlier
opinion of this department based on the income tax law,
statutes of 1923.

However, we feel hesita:nt to confirm the earlier opinion
because of the language used by the supreme court in the
Oconto Co. case. In that case the court quite strongly indi
cated (by the general tenor of its opinion) that the tax
payer was entitled to use his personal property tax receipts
as an offset against his income taxes to the full amount of
such receipts in case his income taxes equaled or exceeded
his personal property taxes. If such was the law, then it
would seem that the taxpayer was entitled to use his per
sonal property tax receipts for offset purposes in any and
all taxing districts in the state, until used up, and that he
was not limited to using such receipts in any particular tax
ing districts.

While the precise question involved in the earlier opinion
of this department was not before the supreme court in the
Oconto Co. case, still the language used by the court in that
case must be said to create some doubt as to whether the
court would answer the question the same as It was
answered in the earlier opinion of this department. Such be
ing the situation, it seems impossible for this department to
give categorical answers to the above questions 1 and 2 with
any degree of assurance of their correctness. It will there
fore be merely suggested that it would be sound, from an
administrative standpoint, to follow the advice given in the
earlier opinion, until the questions involved have been pre
sented to and settled by the court.

FCS
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Public Health — Beauty Parlors — Demonstrators for
dealers in beauty parlor equipment and supplies practice
cosmetic art if they demonstrate upon subjects and teach
cosmetic art when they demonstrate equipment in actual
use; dealer is aiding and abetting violation.

"For compensation" in beauty parlor law means for pur
pose of gain in business way, as well as for compensation by
salary or fee, either from subject or from any other source.

July 29, 1931.

Board of Health.

You submit correspondence from a school of beauty cul
ture, enclosing advertising matter relating to the holding of
free demonstrations and instructions under the auspices of
dealers in beauty parlor equipment and supplies. The cor
respondence shows that the demonstrators are nonresidents
of Wisconsin and are not licensed, and raises question as to
the scope of chapter 159 of the Wisconsin statutes. The

demonstrations and instructions appear to be held at the
offices of the firm under whose auspices they are held.
Ch. 159, Stats., relates to the licensing and regulation of

cosmeticians, beauty parlors, and cosmetic schools, and
clearly shows a legislative intent that no person shall prac
tice the cosmetic art or teach it or conduct a school for
teaching it, without being licensed, provided any of these
things are done "for compensation."

Subsec. (9), sec. 159.01 reads:

"A school of cosmetic art is a school established under the
provisions of section 159.02."

Sec. 159.02 requires that a school shall have attached to
its staff a regularly licensed physician and shall employ a
sufficient number of instructors, registered, who shall be
regularly licensed "managers," etc.

Sec. 159.02 also provides:

"No person, firm or corporation shall * * * teach
cosmetic art for compensation unless a proper certificate
of registration has been obtained."
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Also:

"=1= =1= * * Nothing contained herein shall prohibit a
registered manager who conducts a beauty parlor from
teaching cosmetic art in the regular course of business, pro
viding he does not hold such beauty parlor out as a school.

Sec. 159.15 provides:

"Any person who shall practice cosmetic art either as a
manager, operator, apprentice, itinerant cosmetician or
manicurist, without license, or any person who shall employ
a manager^ operator, manicurist or apprentice, without a li
cense, aid or abet any person in violating the law * '
or shall violate the law or any of the sanitary rules for the
regulation of the practice of cosmetic art, shall be
fined

Sec. 159.01 contains various definitions. "Cosmetician"
is any person who, for compensation, practices cosmetic art.
"Itinerant cosmetician" is one who practices cosmetic art
outside of a beauty parlor, either in going from house to
house or from place to place at regular or irregular
intervals.

The situation you describe involves three questions: (1)
Are the demonstrators practicing the cosmetic art? (2) Are
they teaching the cosmetic art? (3) Is the dealer under
whose auspices the demonstration is held, aiding or abetting
a violation of the law?

The answer to these questions depends very largely upon
the meaning of the term "for compensation." The narrow
est construction of this term would be for payment direct
from the subject to the operator. A broader construction
would include payment by salary or other manner of the
operator by a person other than the subject, and not on be
half of the subject. I am of the opinion, however, that both
of these interpretations are narrower than the law contem
plates. In view of the purpose of the statute as a public
health measure, I am of the opinion that whenever the op
erator operates in a business way, even though the compen
sation be somewhat indirect, and even though compensation
does not necessarily follow each separate operation, he is,
nevertheless, practicing the art "for compensation" within
the meaning of the law. "Compensation" is a generic term
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and it seems to me is used in this statute in a sense broad
enough to include the financial returns that are the object of
all business operations. And, of course, the failure actually
to receive the compensation either by reason of a failure of
some third party to meet a contract obligation or by reason
of the unprofitableness of the business venture cannot

change the situation; "for compensation" must mean for the
purpose of gain.

If, therefore, the demonstrators, who are presumably be
ing paid a salary or other wage, operate upon subjects, they
are practicing the cosmetic art and are violating the law if
not licensed. A single demonstration is a violation of the

law. Till V. State, 172 Wis. 266.
If the demonstrators give instructions relating to the

practice of the cosmetic art, as defined in subsec. (1), sec.
159.01, they are teaching in violation of sec. 159.02. In this

field we will strike, of course, border line cases. The mere
explanation of the mechanics of equipment or the chemical
properties of cream would not be the teaching of the cos
metic art, but instructions as to the use in actual operation
of these things in the practice of the cosmetic art will at
some point become a teaching of the cosmetic art.

If the demonstrators are violating the law, either by prac
ticing the cosmetic art or by teaching the cosmetic art, then
the dealer under whose auspices they are acting is aiding
and abetting the violation, and is also violating the law un
der sec. 159.15.

FMW

Auto7nohiles — Insurance — Automobiles owned by state
may be insured in name of state to cover liability for work
men's compensation payments, theft, robbery and damage
to automobiles.

July 29, 1931.
Ralph M. Immell,

Adjutant General.

Under date of July 1,1931, you requested an opinion from
this department as to who should be named as the assured
in an insurance contract covering state property at the Wis-
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consin veterans' home. It is our understanding that your in
quiry relates to an accident insurance policy on the automo
bile used by the commandant.
Your question is quite fully answered by an opinion of

this department, XIII Op. Atty. Gen. 387, rendered on July
17, 1924, to the superintendent of public property, in which
it was held in substance that the state is not liable in con
nection with the operation of state owned automobiles in a
governmental capacity for damage caused by the negligence
of state officers and employees, and that therefore it is im
proper to apply the state funds for the purchase of insur
ance covering a liability which does not exist. It was pointed
out in that opinion that insurance may properly be taken
to protect the state in the payment of compensation to its
employees and against theft or robbery or damage to its au
tomobiles. It was also held that in the case of an automobile

owned by the state, insurance, if taken, should be in the
name of the state. Other opinions have been rendered since
that time in which the position there taken has been sus
tained. See, XVI Op. Atty. Gen 345; XIX Op. Atty. Gen.
628; XX Op. Atty. Gen. 260.
You are therefore advised that an insurance contract cov

ering an automobile owned by the state should name the
state as the assured.

SB

Banks and Banking — Criminal Law — Sale of Incum-
bered Property — Fact that first mortgage given by presi
dent of bank on his land was recorded by mortgagee and
gives constructive notice to subsequent purchasers, does not
militate against conviction of such president who gave sec
ond mortgage to bank in which he warranted title clear of

incumbrances and did not inform bank of existence of first

mortgage, in violation of sec. 343.321, Stats.

John A. Markham, July 29, 1931.
District Attorney,

Independence, Wisconsin.
In your communication of July 9, you referred to our

opinion to you dated June 24, 1931, XX Op. Atty. Gen. 459,
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construing the application of sec. 343.321, Stats. You state
that you have made further investigation of the law apper
taining to this matter and you referred to a line of decisions
in civil cases construing the rule of the effect of recording
instruments with the register of deeds which hold that such
recording gives constructive notice to the world.
You referred to the case of Keller v. Fenske, 123 Wis.

435, and in Perkinson v. Clarke, 135 Wis. 584, you quote
from the opinion of the court as follows, p. 590:

"  * * * the recording of a deed entitled to record is
constructive notice of its existence and contents to all sub
sequent purchasers of the land, and which holds them to
have knowledge of what appears on the face of the title un
der which they claim. * * *"

You inquire whether this rule, under the facts submitted
as a basis for the former opinion, would not relieve the pres
ident of the bank from criminal responsibility in giving the
bank a second mortgage without in fact informing the bank
of the existence of the prior mortgage.

This matter was considered when we prepared the form
er opinion and since you have directed our attention to it
again we have carefully looked into the matter and we are
still of the opinion that the president of the bank under the
facts stated by you has violated sec. 343.321.
He did convey real estate to the bank knowing that an in-

cumbrance existed thereon without, before the consideration
was paid or secured, informing the grantee of the existence
and nature of such incumbrance. He even gave a warranty
that it was free from all incumbrances. That the mortgagee
of the first mortgage had recorded the first mortgage with
the register of deeds cannot in our opinion militate against
the conviction of the president of this bank. We have found
no authority directly in line on this question but it seems to
us that the wording of the statutes is such that the construc
tive notice which the recording of the deed would give to the
bank cannot defeat a conviction under this statute.
JEM
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Building and Loan Associatiojis — Securities deposited
with state treasurer by foreign investment association are
to be valued at actual or market value in ascertaining
whether required amount is on deposit.

July 29, 1931.

G. F. SCHWENKER, Commissioner,
Banking Department.

You ask whether or not the securities required to be de
posited with the state treasurer by a foreign investment as
sociation under sec. 215.38, Stats., may be approved by you
at market value; i. e., if any of such securities have a mar
ket value greater than face or par value, can such market
value be used in determining that the statutory amount of
$500,000 is met.

Sec. 215.38 requires that the association shall "have and
keep on deposit with the state treasurer, in trust for the
benefit and security of all its members in this state, five
hundred thousand dollars to be held in trust as aforesaid
*  * * the securities comprising such deposit shall first
be approved by the commissioner of banking under the same
rules and regulations governing the approval of securities
of trust company banks; * *

Sec. 215.39 provides that the securities may consist of
"bonds or treasury notes of the United States, or bonds of
this state or any city, town or county of this state, having
authority to issue the same." And:

"If any such securities shall depreciate in value new ones
must be added, so that the deposit may at all times be kept
good and of the value of five hundred thousand dollars."

This statute as enacted in 1889 provided that the associa
tion should have on deposit "securities of the actual cash
value of" $100,000. By ch. 469, Laws 1891, the words just
quoted were stricken out and "one hundred thousand dol
lars" was inserted in lieu thereof. The purpose of the
amendment quite clearly was to permit money to be deposit
ed, the statute of 1889 being specific in requiring securities
to be deposited. It appears, then, that the legislative intent
at the time of enactment of the law was to have on deposit
securities of the "actual cash value" of the amount re
quired. In view of the purpose of the amendment whereby
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"actual cash value" was dropped from the statute, leaving
only "value" elsewhere, I am satisfied that "value" contin
ued to mean and does mean "actual cash value."

Webster defines the word "value" as "concrete purchasing
power," "a price which can be actually obtained," and gives
"price" as a synonym. He defines "price" as "the amount
*  * * that will be given or received in exchange for
anything," "the amount at which actual current transac

tions take place in the market."
Moreover, the fact that the statute requires the deposit of

additional securities in case those deposited depreciate indi
cates a legislative intent, not that the deposit shall be nom
inally of the value of $500,000; but that it shall be of the
actiml value of $500,000. This negatives the idea that "val
ue" means "par value."
In Lewis v. Amer. Sav. & L. Asso., 98 Wis. 203, and in

First Wis. Trust Co. v. Johnson, 173 Wis. 564, in which
latter case, at page 568, the court speaks of "$100,000 worth
of securities," although there is no direct interpretation of
"value," it seems clear that the court attributed no strict or
unusual meaning to "value" but evidently considered the
statute as requiring securities of the real worth of $100,000,
rather than a. nominal, par, or face worth of that amount.
The purpose of the statute is to provide a fixed amount as

a trust fund for the benefit of Wisconsin members of the as

sociation. I am satisfied that, so long as that amount is
available for the purpose, it is immaterial that certain of the
securities are computed at more than their arbitrary, fixed,
nominal value, if they are actually worth the sum at which
they are computed.
I am of the opinion, therefore, that "value" as used in the

statute means actual cash value and that, therefore, the
market price may be used in determining whether or not
the securities deposited are of the value of $500,000.

FMW
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Detectives — Exception of "any watchman privately em
ployed" from detective license law refers to employee rather
than to independent contractor.

July 30,1931.

John P. McEvoy,

Assistant District Attorney,
Kenosha, Wisconsin

You state that certain individuals hold themselves out as
being willing, for a consideration, to guard private proper
ty, but do not advertise to detect crime nor do they advertise
to guard persons: they are, in fact, merely night watchmen.
You ask whether or not they come under the provisions of

sec. 175.07, Stats.

Sec. 175.07, subsecs. (1) and (3) read:

" (1) No person shall act or hold himself out as a private
detective, private police, or private guard, nor shall any per
son solicit business or perform any service in this state as a
private detective, private police, or private guard, or receive
any fees or compensation whatever for acting as private de
tective, private police or private guard for any person, firm
or corporation, without first having obtained the license and
filed the bond provided for in this section. No person shall
be licensed under this section unless he is a citizen of the
United States and shall have resided in this state continu
ously for one year immediately preceding, but this shall not
apply to the state manager of any private detective agency
whose headquarters are outside of the state, when such
agency shall satisfy the secretary of state of the necessity
for employing a non-resident as state manager."
"(3) The provisions of this section shall apply to copart

nerships and corporations, and to the agents, servants and
employes of any copartnership or corporation or person.
Every person, whether acting as a private detective, private
police or private guard in his individual capacity, or as the
agent, servant or employe of another, shall take out the li
cense provided in subsection (5) hereof. This section shall
not apply to any detective or police officer of the state, or of
any county, city, town or village, or persons employed by an
officer of any village, city, county or state, in connection
with matters affecting the village, city, county or state, ap
pointed or elected according to law, or to any officer, detec
tive or watchman employed by railroad companies under the
provisions of section 192.75, or to any watchman privately
employed."
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I do not think that guarding persons as distinguished
from guarding property is a distinction contemplated by the
statute. "Acting as * * * private guard for any per
son, firm or corporation" negatives the idea that guard
means a personal body guard, since obviously one could not
guard the person of a corporation.

If the detection of crime were an essential occupation to
bring one within the requirements of the statute, there
would have been no occasion for the legislature to add "pri
vate police" and "private guard" in 1925; "detective" would
have been sufficient. I am satisfied, therefore, that when the
legislature of 1925 added "private police" and "private
guard," it intended to add occupations other than mere
crime detection.

Webster defines a watchman as one set to guard property,
and guard as being to watch over, to protect from danger,
etc. "Police" has been defined as "to watch, guard or main
tain order in." 49 C. J. 1071. I find no particularly applic
able court definitions of these various terms, nor do I find
court definitions of "private guard" or "private police," but
I am convinced that these terms as used in sec. 175.07 (1)
are in fact intended to include persons who act as watchmen
of property.
On June 2, 1922 the attorney general gave an opinion, XI

Op. Atty. Gen. 474, that night watchman service did not
come within the statute. At that time, however, subsec. (1)
covered merely "private detectives". In 1925 the legislature
added "private police, or private guard" and added as well,
the last exception in subsec. (3), "or to any watchman pri
vately employed."
The answer to your question must be found in the mean

ing of this exception.
In view of the scope and purpose of the entire act I am of

the opinion that "watchman privately employed," properly
refers to the employee of a private concern, and does not in
clude one whose relationship is that of independent con
tractor, rather than employee. The employee is subject to
the control of the employer in the details of the work, while
the independent contractor himself controls the details of

performance. One who thus holds himself out as qualified
to "watch" without control or direction is a more likely sub-
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ject of regulation. And the legislature must have considered
that a "watchman privately employed" was included within
the terms "private police or private guard" or it would not
have made the exception, and the distinguishing feature of
the exception is the word "employed." I am of the opinion
that the legislature intended to require license of one who
thus makes a business of night watchman contracting, either
by himself in person or by his employees, and not of one
who is directly employed as night watchman by a private
party.
This is only a general line of demarcation, however. Oth

er elements not involved in the situation as set forth in your
letter may be factors. Also, whether a man is an employee
or an independent contractor if often a close question of
fact. Each case must be determined by its own facts.
FMW

Public- Officers — County Judge — City Library Board
Director — Offices of county judge and director of munici
pal library board are incompatible; acceptance of latter by
occupant of former office will vacate office of county judge.

Ross Bennett, July 31,1931.
District Attorney,

Portage, Wisconsin.
In your communication of July 22 you state that the coun

ty judge of your county has been appointed to fill a vacancy
on the library board of the city of Portage; that before ac
cepting this position the judge has requested an opinion as
to whether the office of director of the city library board and
the office of county judge are compatible.

Sec. 256.02, subsec. (2), Stats., provides:

"The judge of any court of record in this state shall be in
eligible to hold any office of public trust, except a judicial
office, during the term for which he was elected, or
appointed."

If the office of director of the city library board is an office
of public trust, then the judge will vacate his office as coun
ty judge by accepting the same. 29 Cyc. 1382: State ex ret
Stark V. Hines, 194 Wis. 34.
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The municipal libraries are authorized to be established
by sees. 43.25 to 43.30. Such library is in charge of the li
brary board, which prescribes regulations. Under sec. 43.26
the members of said board are required to be citizens of the
municipality and they are appointed for a definite term and
serve without compensation for their services. The library
board is required to organize and elect from among their
number a president and such other officers as they deem
necessary.

In sec. 43.27, subsec. (2), it is provided:

"The library board shall have exclusive control of the ex
penditure of all moneys collected, donated or appropriated
for the library fund, and of the purchase of a site and the
erection of the library building whenever authorized; and
exclusive charge, control and custody of all lands, buildings,
money or other property devised, bequeathed, given or
granted to, or otherwise acquired or leased by the munici
pality for library purposes.* * *"

The library board is required "to audit and approve all
vouchers for the expenditures of such library" and forward
them to the municipal clerk, and the municipal clerk is
thereupon required to "draw his order upon the treasurer,
and the same shall be paid as other municipal orders are
paid."

Sec. 43.27, subsec. (3), provides

"Any person having any claim or demand against the mu
nicipality growing out of any act or omission of the library
board shall file with said board a written statement thereof,
and if such claim or demand or any part thereof be disal
lowed the claimant may bring an action against the mu
nicipality in the manner that an action may be brought
after the disallowance of a claim by the common council of
a city under the general charter."

Sec. 43.27, subsec. (4), provides

"The board may appoint a librarian, and such other as
sistants and employees as they deem necessary, and pre
scribe their duties and compensation. * * *"
The board is authorized to employ competent persons to de
liver lectures upon scientific, literary, historical and educa
tional subjects, etc. The title to libraries may be placed in
the board and all gifts, bequests, devises or endowments
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which "shall have been or shall be made to any public li
brary, the library board of such library may pay or trans
fer such gift, bequest or endowment, or the proceeds there
of, to the treasurer of the * * * city, * * * or to
any member of such board to be selected by them and there
after to be known as financial secretary," and the financial
secretary holds said office only during the membership of
such library board. The library board is made special
trustee of any donation to the library under section 43.28
subsec. (2).

It thus appears that the library board is created by
statute, that the duties of such board and its members ai*e in
their nature public, and that they are carrying out on be
half of the city a governmental function in whose proper
performance all the citizens are interested. The duty im
posed upon them is a continuing one and is prescribed by
law and not by contract. They are to serve without compen
sation. These members are appointed by the mayor with the
approval of the city council.

The line of demarcation between an officer and an em

ployee is not always clearly drawn. Our court said in the
case of Sieh v. Racine, 176 Wis. 617, 624:

"The question whether a given employment constitutes
the one selected for its discharge an officer or a mere em
ployee is often a difficult one. The line between the two is
frequently shadowy and difficult to trace. * * *"

In In re Appointment of a Revisor, 141 Wis. 592, Chief
Justice Winslow said, p. 608:

"* * * There have been many attempts to accurately
define an office and differentiate it from a mere employ
ment, but it is manifest that the line is not easy to draw."

There might be differences of opinion as to whether a mem

ber or a director of a municipal library is an officer or not.

In an opinion by this department in Op Atty. Gen. for 1912,

p. 808, it was held, though the matter was not thoroughly
discussed, that the position of librarian of the town library

and the office of town clerk were not incompatible and it was

intimated that the librarian might be considered as an

employee.
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In In re Appointment of a Revisor, 141 Wis. 592, our su
preme court held that in performing the duties as trustee of
the state law library imposed upon them by eh. 23, Stats.
1898, the justices do not hold a nonjudicial office in viola
tion of sec. 10, art. VII, Const. The duties of trustees of the
law library are rather limited, however, and not as broad as
the duties of members of the municipal library board.

While the question is not free from doubt in the absence
of a direct ruling upon it by our supreme court, we are of
the opinion that the director of a municipal library is an
office as distinguished from an employment and the accept
ance of such office by the county judge will have the effect
of vacating his office of county judge.
JEM
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A-pvropriatio'iis and Expenditures — School Districts —
Rural School Aid — School district maintaining second class
state graded school offering one year of high school work
and school district maintaining state graded school of first
class offering one year of high school work are not entitled
to state aid under sec. 20.28, Stats.

August 1, 1931.

John Callahan, State Superintendent,
Department of Public Instruction.

You submit for the consideration of this department the
following statement of facts and request an opinion thereon.
You state that you recently received two applications for
special state aid in accordance with sec. 20.28, Stats. One
application is from a district maintaining a second class
state graded school offering one year of high school work.
The other application is from a district maintaining a state
graded school of the first class offering one year of high
school work. You ask whether you, as state superintendent
of schools, have authority to include these two districts in
the apportionment that will be made in August and in ac
cordance with sees. 20.28 and 40.225, Stats.

Sec. 40.37, Stats., provides in part:

"The school board of any school district maintaining a
graded school but no free high school, union free high
schools excepted, may receive special state aid provided
upon full compliance with the following conditions:
"(1) There shall be two classes of state graded schools

in Wisconsin, known respectively as first class and second
class; all state graded schools of three or more depart
ments shall be in the first class, and all graded schools of
two departments shall be in the second class.

«4: Hs * "

Sec. 20.28, Stats., provides:

"On July 1, 1931, five thousand dollars, and on July 1,
1932, five thousand dollars, for the payment of state aid,
pursuant to section 40.225, for advanced courses beyond the
eighth grade in school districts which do not maintain a
high school, a junior high school or a state graded school
offering high school courses. If the total of the amount
certified by the state superintendent as payable to school dis-
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tricts under section 40.225, shall exceed the amount avail
able iiereunder, the secretary of state shall equitably prorate
the amount available."

In XIX Op. Atty. Gen. 376, this department ruled that
sec. 20.28, Stats. 1929, appropriates state aid only to school
districts having advanced courses beyond the eighth grade
and which do not maintain a high school, a junior high
school or a state graded school offering high school courses.
It was there pointed out that sec. 20.28, Stats., was enacted
as a part of ch. 344, Laws 1929, and. would apply to all
school districts, if any, in the state "for advanced courses
beyond the eighth grade" but would not apply , to a school
district which maintained either a high school, a junior
high school or a state graded school offering high school
courses as specified in that act, for they are expressly ex
cepted from the provisions of the act.
The two applications for special state aid under sec. 20.28,

Stats., which you received are from schools expressly ex
cluded from such aid by the provisions of the law. One
application is from a district maintaining a second class
state graded school offering one year of high school work,
while the other application is from a district maintaining
a state graded school of the first class offering one year of
high school work.

Sec. 20.28, Stats., expressly excludes state graded schools
offering high school courses from receiving aid under that
section.

It is, therefore, the opinion of this department that you
have no authority to include the two districts mentioned in
the apportionment which will be made in August and in
accordance with sees. 20.28 and 40.225, Statutes.
HHN
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Bridges and Highways — Under provisions of sec. 87.02,
subsec. (3), Stats., county which has petitioned for con
struction of bridge must provide funds required to meet

its portion of costs thereof.

August 1, 1931,

M. W. Torkelson,
Acting State Highivay Engineer,

Wisconsin Highway Commission.

You submit the following resolution by a county board
and inquire whether if the commission follows the proce
dure and makes the findings prescribed by sec. 87.02, Stats.,
upon the basis of this resolution, the county which filed
the petition will then be required to provide its portion of
the cost of the bridge as provided by subsec. (3), sec. 87.02,
Stats., or whether it will be optional for the county to pro
vide its portion of the cost of such bridge.

"Be It Resolved, by the county board of supervisors of
county, Wisconsin:

"That the reconstruction of a free bridge located wholly
within the limits of said county, known as the Street
Bridge in the city of —^ , over the River, a
navigable water within said state, is necessary, and that
said bridge is located on a street within a city of the fourth
class, forming a direct connection between portions of the
state trunk highway system, and will be necessarily more
than 300 feet in length, not including approaches, and that
the state highway commission of Wisconsin be petitioned
for aid in the reconstruction of said bridge in accordance
with the provisions of section 87.02, statutes of 1929."

Subsec. (3), sec. 87.02, Stats., provides:

"The commission shall, at the time of filing its findings
and determination, certify to the clerks of the municipali
ties or counties deemed especially benefited, the amount of
the cost of said bridge project to be paid by each and shall
certify to the secretary of state and state treasurer the
amount to be paid by the state, as its portion of the cost
thereof * *

In par. (c), subsec. (3), sec. 87.02, Stats., it is provided

that when the commission shall have filed with the munici

palities or counties findings favorable to the construction
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or reconstruction of any bridge project pursuant to this
section, the governing body of each such municipality or
county shall at its next regular or special meeting take ac
tion to provide the funds required to meet such munici
pality's or county's portion of the cost, and that the amount
so to be provided may be provided in any manner by which
funds may be lawfully made available.
The statute very apparently contemplates that when the

commission makes its findings and certifies the apportion
ment of the cost thereof, the bridge shall be built. The lan
guage requiring the municipalities or counties to provide
the funds required to meet such apportionment is manda
tory in form and when that language is read with the other

portions of the section it is quite clear that the effect is
mandatory.
Under a statute containing quite similar language, the

supreme court held in State ex rel. Owen v. Stevenson, 164
Wis. 569, that action by the county could be compelled by
mandamus.

You are therefore advised that the duty of a county to
provide its portion of the costs in the case stated by you
is mandatory and that the county has no option as to
whether or not it will provide funds to meet the portion of
the costs assigned to it.

SB

Contracts — Labor — Construction of well in farm yard,
including casing, piping and pump, is not "the construc
tion, or remodeling of any public building" within meaning
of ch. 269, Laws 1931, requiring contract to specify pre
vailing wage.

August 3, 1931.

Board of Control.

You write as follows:

"The state board of control is contemplating the con
struction of a well on a farm operated by the Wisconsin
"state prison at Waupun.
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"Will you kindly inform us whether or not the provisions
of chapter 269, relative to the establishment of a prevailing
wage scale in state construction, applies to a project of
this character?"

In an opinion to state chief engineer on July 8, 1931,* this
department construed, for reasons therein stated, the words
"erection, construction, or remodeling of any public build
ing" in ch. 269, Laws 1931, as not including all public
construction work, but being confined to buildings as that
term is popularly understood. It was, therefore, given as
the opinion of the attorney general that a contract for the
installation of a sprinkler system in the grounds of the
state teachers' college at Milwaukee was not covered by
said ch. 269.

The construction of a well in a farm yard, including the
drilling of the well, casing, piping, and pump, is not "the
erection, construction, or remodeling of any public build
ing" within the meaning of ch. 269, Laws 1931.
I am of the opinion, therefore, that the contract for the

construction of such a well need not comply with the re
quirements of that chapter.
FMW

*Page 481 of this volume
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Bridges and Highways — Counties — County.may not
deprive town of its initiative in determining how allotments
shall be applied.

Banks and Banking — Bonds — Toivn Depositories —
Under sec. 60.29, subsec. (25), Stats., there is no lawfully
designated depository until and unless security is furnished
and approved by town board.

August 3, 1931.

James P. Cullen,
District Attorney,

Prairie du Chien, Wisconsin.

You inquire as to whether the following resolution of the
county board is valid:

"Whereas, it appears that a change in the system of main
taining the roads of Crawford county, other than the state
trunk highway system will be beneficial,
"Be it Resolved, that the following described roads shall

be, with the approval of the state highway commission, the
county trunk highway system of Crawford county and that
any and all other roads previously declared county trunks
shall be removed from the system *
"Further,. Be It Resolved, that all public roads in Craw

ford county, outside the city limits of Prairie du Chien,
and exclusive of the state trunk highway system and the
above described county trunk highway system, shall be
placed on the system of prospective state highways and on
a system of county patrols. The towns and villages shall
pay to'the county, as their share of the cost of said patrols,
all of the money received from the state for the improve
ment of local roads under section (8) 20.49 of the statutes.
Should any village board decide to maintain any or all
streets or roads within their village limits, and notify the
county highway committee of such decision, they will be
required to pay to the county only the money received for
those roads or streets actually maintained by the county.
Should the county highway committee and the tp^n chair
man declare it to be impossible to patrol any road due to its
condition, the county shall not be required to patrol such
road until it is put in such condition by the town as to make
patrolling possible.
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"The county will not be responsible for any construction,
or building of culverts, bridges or guard rails on the sys
tem of county patrols and shall not participate in costs of
such work except as required as county aid under the stat
utes.

"The patrolling of these prospective roads by the county
shall not relieve the towns of any responsibility which they
may have under the statutes in case of accidents upon any
such road."

The plan outlined in the resolution above quoted attempts
to require the various municipal units to turn over to the
county in toto the allotments received under the provisions
of sec. 20.49 (8), Stats., and thus deprive such municipali
ties of any initiative in the determination of how such
allotments shall be expended. That section, as amended by
ch. 362, Laws 1931, however, provides:

"* * * The amounts allotted to towns and villages
shall be expended by the town and village officers, subject
to the supervision and approval of the county highway com
mittee, but the towns and village boards may authorize the
work to be done by the county. If the work is done by
the county, the amount allotted for towns and villages shall
be paid into the county treasury * *

The jurisdiction of the county is thus supervisory only,
and the county board may not by resolution compel town
officers to forego the exercise of the initial authority which
is conferred upon them by this statute, as apparently con
templated by the resolution.

The idea of a prospective state highway system including
all of the roads in the county, is not consistent with the
apparent intent of the legislature in creating such a sys
tem. Obviously it was the intention that the prospective
state highway system should include only such important
thoroughfares as might reasonably be expected at some
future time to be added to the state trunk highway system.
By no reach of the imagination does such a plan include
all roads in the county.

Other questions with respect to the form and substance

of the resolution might be raised, but the defects above out

lined are sufficient to show that the resolution is invalid.

You further inquire.
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"What is the liability of the town board if, after naming
a depository for the town funds, the bank named as the
depository fails or refuses to give bonds?"

This question does not appear to be within the scope of
the district attorney's office. However, your attention is
directed to an opinion of this office rendered to you on
January 5, 1931, XX Op. Atty. Gen. 3, which may throw
some light upon your inquiry. Under sec. 60.29 (25), there
is no lawfully designated depository until and unless se
curity is furnished and approved by the town board.
SB

School Districts ■— Transportation of School Children —
Parents cannot be reimbursed for transporting their crip
pled child to school where distance is less than that specified
in statutes for which district is obligated to furnish trans
portation,

August 8, 1931.
Randal J. Elmer,

District Attorney,
Monroe, Wisconsin.

You inquire whether a parent is entitled to compensation
for transporting a child to school under sec. 40.34, Stats.,
where the distance is less than that specified in the statute,
but transportation is made necessary by the fact that the
child has lost a leg.

This question must be answered in the negative. You
will note that the purview of sec. 40.34 is not broad enough
to include transportation for distances less than those speci
fied, and the parents are paid only if such transportation
as therein provided for is not furnished by the district but
furnished by the parents.
JEM
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Insurance — Fire Insurance — Sec. 203.15, subsec. (4),

Stats., provides criminal penalty for certain acts of insur
ance companies, their officers and agents, which may be im
posed only by criminal court after trial and conviction.

August 3, 1931,

H. J. Mortensen,
Commissioner of Insurance.

You ask whether the commissioner of insurance has

power to impose the penalty provided by sec. 203.15, Stats.
This section prohibits the doing of certain acts by insur

ance companies, their officers or agents and subsec. (4) pro
vides :

"Any officer, director or agent or deputy aforesaid, found
guilty of violating any of the provisions of this section, shall
be punished by a fine of not less than twenty-five dollars-
nor more than three hundred dollars, or by imprisonment in
the county jail for a term not exceeding six months."

This subsection makes the violation of the other provi
sions of the section a criminal offense and the penalties
provided may be imposed only by a court of competent
criminal jurisdiction, after trial and conviction, in accord
ance with the constitution and the statutes providing for
the prosecution of crimes.
You are advised, therefore, that the commissioner of in

surance cannot impose the penalty of fine or imprisonment.

FMW
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Insurance — Sec. 201.20, Stats., authorizing five per cent

of loss deductible rider, and sec. 203.22, authorizing coin
surance clause, are independent of each other, former pro
viding for carrying of portion of risk by insured and latter
for sharing of loss, and are not in conflict.

August 3, 1931.

H. J. Mortensen,
Commissioner of Insurance.

You ask whether sec. 203.22 is affected by the provisions
of sec. 201.20 and whether an insurance company can at
tach a co-insurance clause to a policy of insurance providing
the assured elects to accept the co-insurance clause in con
sideration of a reduction in the rate.

Sec. 201.20 reads:

"(1) A policy or contract of insurance may, notwith
standing anything to the contrary in the statutes, contain
in the policy or in a rider attached thereto: A provision that
the insured shall bear the first part of any loss as provided
therein to a specified percentage not exceeding five per
centum of the amount of insurance.
"(2) In any case of loss, the company or insurer shall

pay the excess after deducting from the adjustment the
part aforesaid. No such provision shall be valid unless
there be stamped, written or printed upon the filing back of
the policy, an indorsement hereby authoiuzed, which shall
read: 'Rate reduced from $ to $ , in consid
eration of the insured bearing the first part of any loss as
herein provided.' Both blanks must be filled."

Sec. 203.22 reads:

"Except as otherwise provided by law, no fire insurance
company shall issue any policy in this state containing any
provision limiting the amount to be paid in case of loss be
low the actual cash value of the property, if within the
amount for which the premium is paid, unless, at the option
of the insured, a reduced rate shall be given for the use of
a coinsurance clause made a part of the policy. The rate for
the insurance, with and without the coinsurance clause,
shall be specified upon every policy. Any company may,
by so providing in the policy, distribute the total insurance
in the manner and upon as many items as specified therein,
or limit the amount recoverable upon any single item, ar
ticle, or animal to an amount not exceeding the cost thereof,
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or to an amount specified in the policy. Any company, offi
cer, or agent violating any provision of this section shall
upon conviction thereof, be punished by a fine of not less
than one hundred dollars nor more than five hundred dol
lars and the license of such agent and company may be
suspended for a period not exceeding one year."

In Oppenheim v. Fireman's Fund Inc. Co. (Minn.), 138
N. W. 777, 779, the court says there can be no "coinsurance"
where the assured does not bear a proportion of the risk
himself.

In Chesehrough v. Home Ins. Co. (Mich.), 28 N. W. 110,
111, the court says:

"* * * The word 'co-insurers' means neither more
nor less than fellow-insurers, and is used to put plaintiffs
on the same footing with other insurers who issue policies
and contribute ratably in case of loss."

See also Block v. Amer. Ins. Co., 132 Wis. 150, at pages
163 and 164, where the court, in a perhaps obscure way,

shows that "co-insurance" means the bearing of a pro rata
share of a loss.

The distinction is this: Under sec. 203.22, the assured
is a coinsurer and bears a portion of any loss. But under
sec. 201.20, he is not a coinsurer; he simply does not carry
protection up to the first five per cent of loss. And if we
construe a failure to carry protection as being the carrying
of one's own risk, then the owner still is not a coinsurer,
because coinsurance implies the sharing of the burden. Sec.
201.20 relates to the carrying of the entire protection up
to a certain point; sec. 203.22 relates to a sharing of the
burden.

I am of the opinion that the provisions of the two sec

tions are independent, and that nothing in sec. 201.20 re
stricts the coinsurance clause authorized by sec. 203.22.
The two sections provide for entirely different situations.
FMW
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Insurance — Association wherein members pay original
membership fee and are assessed one dollar upon death of
any member upon pain of forfeiture of membership, assess
ments so levied being paid to named beneficiary of deceased
member, less five per cent collection charges, constitutes
transaction of business of insurance and such association is

subject to insurance laws of this state and, if corporation,
must file its articles with insurance commissioner.

August 3, 1931.

H. J. Mortensen,

Commissioner of Imurance.

You submit a certificate of the X benevolent society, to
gether with forms for application for membership in the
same, and inquire whether the type of business therein in

dicated is insurance business subject to regulation of the
commissioner of insurance, and as to whether such a society,
if incorporated, must file with the insurance commissioner

instead of the secretary of state, as provided in sec. 201.02,
Stats.

The application for membership provides for a fee of
three dollars to be paid with the application. The applicant
is required to state that he is in good health and free from
chronic diseases and to name as beneficiary the person to
whom all money paid by members of the group to which he
is assigned, less five per cent collection charges, shall be
paid. The application further provides that no member
ship in the society shall become effective until a certificate
is issued, and that, in the event a certificate is issued, the
following shall be the whole agreement between the parties
thereto:

"Applicant agrees to pay to the Y agency, the sum of
one dollar within 15 days upon being notified of the death of
any person in the group to which he or she belongs.
"Applicant appoints the Y agency, his/her attorney-in-

fact for the purpose of assigning his/her application to any
group, for the purpose of collecting on the contracts and
for remitting to the person designated the total amount
collected less 5% as a collection fee.
"The Y agency, agrees to receive the monies from mem

bers and to remit to the person above named the amount
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collected minus 5% collection charges. They further repre
sent that each group when filled shall have 1100 white male
and female members none of whom shall have been less
than 10 years of age nor more than 50 years of age at the
time of joining and that each group is a separate .organi
zation. In any event the Y agency, shall be responsible
only for the amount actually collected minus a 5% collec
tion fee.

"No member shall be assessed more than one dollar for
one death and failure to pay assessment within the time
specified in the notice of assessment shall cancel the mem
bership.
"I, the undersigned applicant, understand that this is not

an insurance policy, nor has it been represented to me as
such, but rather a society divided into groups, members of
which agree to pay $1.00 to their appointed agent within
specified time when notified of the death of a member."
The certificate issued by the association to each member

is as follows:

"This is to certify that
of , is a member of Group No.
of the Branch of the X Benevolent Society
of the United States of America, which membership shall
entitle of
named as beneficiary in application dated
19 to receive all monies paid by members of Group
No. less 5% collection charges as specified in
application providing member is still in good standing with
society. The beneficiary under this certificate shall be re
quired to furnish, without cost to the Society or the Y
Agency, due proof of the death of above member.
"It is further stipulated and agreed by the holder of this

certificate that if at any time he or she shall fail to pay
their assessment of $1.00 within the specified time upon
the death of a member of the group to which he or she
may be assigned that all benefits under this certificate shall
immediately cease and that reinstatement can only be af
fected by new application for membership.
"In Witness Whereof the X Benevolent Society of the U.

S. A. Group No. has caused these presents to
be signed by the Y Agency, Rice Lake, Wisconsin, Fiduciary
Agent, this day of , A. D. 19

"Y Agency, Inc.

Pres.
----
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In an opinion of this department, rendered on March 21,
1929, XVIII Op. Atty. Gen. 142, it was held that a sub
stantially similar society was not a fraternal benefit society
within the meaning of subsec. (1), sec. 208.01, Stats., and
that there are no other insurance laws of this state to which
the association is amenable. However, in this opinion, no
reference is made to sees. 201.01, 209.11, 348.473, 348.474
and 348.488, Stats., which apparently have a distinct bear
ing upon the question presented. Moreover, no reference is
made to the well considered opinions of this department
found in VIII Op. Atty. Gen. 95, X Op. Atty. Gen. 178, and
XII Op. Atty. Gen. 587, in which the authorities are quite
comprehensively assembled, and which hold that associa
tions quite similar in character, are amenable to the insur
ance laws.

Sec. 209.11, Stats., reads as follows:

"No corporation, association, partnership or individual
shall do any business of insurance of any kind, or make
any guaranty, contract or pledge for the payment of annui
ties or endowments or money to the families or representa
tives of any policy or certificate holders or the like, in this
state or with any resident of this state except according to
the conditions and restrictions of these statutes. And the
term insurance corporation as used in this chapter may be
taken to embrace every corporation, association, partner
ship or individual engaging in any such iDusiness."

If the association is conducting a business which falls
within the scope of the section above quoted, then even
though it is not a fraternal benefit association (as it is
quite clear it is not), it is still amenable to the insurance
laws, and, if incorporated, its articles should be filed with
the commissioner of insurance instead of the secretary of
state.

All of the ordinarily accepted elements of insurance are
present in the transactions of this association. There is a
consideration paid by the applicant in connection with his
membership; in addition thereto, the applicant, when he
becomes a member, is required by his contract to pay one
dollar in the event of the death of any member of his group.
The payment of the original fee, and the one dollar assess
ments as they become due, entitles the member to have paid
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to his beneficiary upon his death all assessments paid on
account thereof by other members of his group, less five per
cent collection charges. The association is responsible for
notifying the other members of the group who are each
obligated to pay the assessment. The association is re
munerated for the expense of collection by the five per cent
collection charge, which is deducted.
The amount to be paid upon the death of a member to

his beneficiary is not ascertainable in advance, because of
the fact that some members may not voluntarily pay the
dollar assessment, but the benecifiary is definitely entitled
to whatever amount is paid in, subject only to the deduc
tion of the collection charge. Thus there exists the pay
ment of a consideration to the association and an obligation
upon the' association for the payment of a definitely ascer
tainable amount upon the contingency of death.

In Shakman v. United States Credit System Co., 92 Wis.
366, the court, p. 374, defines insurance as follows:

*  * An insurance contract is a contract whereby
one party agrees to wholly or partially indemnify another
for loss or damage which he may suffer from a specified
peril. * *

This, and other definitions, are quite fully set forth in the
earlier opinions of this department, above cited.
The more recent cases with respect to associations of

this sort are brought together in a note in 63 A. L. R. 723,
and pages following, which note is based upon Oklahoma
S. W, B. Assn. V. State ex ret. Read, decided in 1928, and
found in 135 Olda. 151, 274 Pac. 642. The later cases there
cited serve but to reinforce the earlier opinions of this de
partment.

Other recent cases should be noted.

In Atty. General v. C. E. Osgood Co., 249 Mass. 473, 144
N. E. 371, it was held that an agreement of a furniture
dealer to give a receipt for the balance due him on the death
of the purchaser was a contract of insurance even though
the amount to be paid thereunder was not ascertainable
until the death of the purchaser.

In Bankers' Health and Life Ins. Co. v. Knott, 41-Ga.
App. 639, 154 S. E. 194, it was held that a contract consti-
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✓

tutes insurance where one party for compensation assumes
a particular risk of the other party and promises to pay an
ascertainable sum upon the happening of a specified con
tingency.

In Grant v. North American Benevolent Corp. of Spring
field, Illinois, 8 S. W. (2d) 1043, it was held that a benefit
certificate issued by a benevolent society, providing for pay
ment to the certificate holder or his beneficiary from the
proceeds of an assessment or reserve fund, constitutes an
insurance contract even though the sum payable is uncer
tain.

In State v. New Jersey Indemnity Co., 95 N. J. L. 308,
113 Atl. 491, it was held that where a company operated
as the medium by which each subscriber fulfilled his obli

gation to indemnify each of his fellow subscribers who
suffered a loss, and by which such subscriber received from

each of his fellow subscribers the indemnity to which he
was entitled, the contract is one of insurance, and the com

pany was not acting as an agent for the subscriber, but as

an insurance company.

In State v. Spaulding, 166 Minn. 167, 207 N. W. 317, it
was held that where a benevolent association issued a cer

tificate which provided that when one of the members suf

fered an accident the other members might contribute in
accordance with the dictates of their conscience, there being
no other obligation, but where a schedule was furnished as

a guide to the conscience of the members as to what pay
ment should be made, the contract was one of insurance.

The court points out that while there is no legal obligation

upon the subscribers to pay, it must be assumed that some,
at least, will pay, and that the member who has had an

accident is definitely entitled to whatever is paid under the
rules of the organization. The court says in this regard,
p. 319:

"The plan outlined in Exhibit A was plainly intended to
take the place of insurance on Ford cars. It is unusual in
that it attempts to coerce payment on losses by substituting
conscience for the judgment of a court of competent juris
diction. It is not to be supposed that no one would pay
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and that the whole scheme was futile and would result in no
benefit to any one except Davis [the agent].

"We conclude that Exhibit A evidenced an agreement on
the part of each member of the association to contribute
to a fund from which those sustaining losses should be in
demnified, and that the mere fact that contributions de
pended on the promptings of conscience falls short of dem
onstrating that the certificate is not a contract of insur
ance.

It is the opinion of this department that the opinion
rendered on March 21, 1929, is in error and should be
overruled, and that the association herein referred to is
conducting the business of insurance within the scope of
see. 209.11, Stats.
You further inquire as to what steps should be taken to

terminate such unauthorized operation in the event that it
should be held that the same constitutes the business of in
surance.

Sec. 207.02, Stats., prescribes a penalty for the violation
of the provisions of any of the laws of the state relating
to insurance where no other penalty is prescribed, applicable
to both corporations and to natural persons. Sees. 348.474
and 348.488, Stats., also provide specific penalties which ap
pear to be applicable.
With respect to corporations which are transacting an

insurance business without filing their articles with the in

surance commissioner, the situation might be reached by a
proper court action seeking to cancel or declare void the
charter erroneously granted by the secretary of state.
SB
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Taxation — Delinquent Taxes — Sec. 74.19, subsec. (3),
Stats., and not sec. 74.15, subsec. (2) controls ownership
and application of delinquent taxes collected by county.
Under that section and sec. 74.28 county must retain from
delinquent tax collections all county taxes due from munici
pality and all other sums so due.
When county takes tax deed it need not account to munici

pality until land is sold by county, and then may deduct
any sums owing county from municipality on account of
previous county taxes.

August 3, 1931.
Arthur M. Sells,

District Attorney,

Florence, Wisconsin.

You call attention to the provisions of sec. 74.15, subsec.
(2), Stats., as to the order in which the local treasurer shall
apply taxes collected by him, particularly that county taxes
shall be lastly paid. You call attention, also, to the provi
sion of sec. 74.28, that the county treasurer in remitting to
the local treasurer delinquent taxes collected by the bounty
may retain "all amounts due from any town * *
You say that these two provisions seem to be in conflict
and you ask:

(1) Is the order of payments of taxes changed as respects
county and town taxes by the provisions of sec. 74.28?
(2) After land has been sold for taxes and the county

takes tax deeds on the same, is the county treasurer obliged
to remit to the town treasurer the amount of said town tax

if the town has failed to collect the county tax in previous
years ?

The answer to your first question is found in sec. 74.19
(3), and the answer to both your questions is found in de

cisions of the court and opinions of the attorney general
cited in the annotations under that section and in sec. 75.36.

In Town of Iron River v. Bayfield Co., 106 Wis. 587, this
section, which was then sec. 1114, is discussed, and it was
held that the purchase of tax certificates by the county was
not a collection of the tax within sec. 1114 (sec. 74.19 (3) ).
This decision was followed without being cited in XVI Op.
Atty. Gen. 673.
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In Spoonev v. WaslibuTn Co., 124 Wis. 24, this section and
the whole subject matter of the tax settlement between local
municipality and county are treated, and it is held that
under the express provisions of sec. 1114 (74.19 (3) ), taxes
returned to the county treasurer delinquent are the prop
erty of the county and that the county does not become
accountable to the municipality for any of such delinquent
taxes collected by the county until enough shall first have
been collected to pay "the sum then due the county for
unpaid county taxes." This case also holds that when the
county takes a tax deed it must then account to the munici
pality "for the redemption value of the certificate when the
land was deeded to the county, and for the redemption value
of any outstanding tax certificate on such lands, as well as
all subsequent taxes remaining unpaid which were levied
while the county owned the land."

This case is cited with approval in the case of In re Dancy
Drainage District, 199 Wis. 85, 90. In Op. Atty. Gen. for
1912, 988, opinion was given by the attorney general that
under the provisions of sec, 1114, the county treasurer is
precluded from advancing any money to the town, even
though the delinquent tax return exceeds the county taxes.
This opinion was affirmed in another opinion of the attor
ney general. III Op. Atty. Gen. 862. Sec. 74.19 (3) was
discussed in XVI Op. Atty. Gen. 673, and this opinion is
digested at the annotations to the section as follows:

"Where town treasurer returns delinquent taxes to county
in excess of county levy and county is required to bid in
property for lack of bids, county is not required to pay
excess of delinquent roll to towns until such money is actu
ally collected."

In XX Op. Atty. Gen. 328, sec. 74.19 (3) is again inter
preted in connection with the delinquent collection in ex
cess of the county levy and in that opinion it is said:

"The provision is express that not only do all these de
linquent taxes belong to the county, but also only in case
collections exceed the unpaid county taxes shall any of the
delinquent taxes be turned over to the local treasurer. I
am of the opinion, therefore, that even in the event that the
delinquent taxes from any municipality exceed the amount
of the county tax due from that municipality, collections by
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the county are to be first applied to the payment of the
county tax due from said municipality. See Spooner v.
Washhurn County, 124 Wis. 24, 30-32."

Ch. 405, Laws 1929, added the following to sec. 75.36:

*  * The county taking such deed shall not be re
quired to pay any delinquent or outstanding taxes on such
land, the redemption value of any outstanding tax certifi
cates, or interest or charges until the land is sold by the
county, or in the case of lands registered as forest crop
lands, until the forest crop is take off. If the sum realized
on such sale or from the severance of such forest crop is in
sufficient to pay all of the said taxes, delinquent taxes, cer
tificates, or interest or charges, the amount realized shall be
applied thereto and there shall be no further liability upon
the county for the same."

These authorities are conclusive. Sec. 74.15 (2) deals
only with the ownership and application of taxes collected
by the local treasurer. Sec. 74.19 (3) deals with the own
ership and application of delinquent taxes collected by the
county treasurer. Sec. 74.28 would seem to add little to
the provisions of sec. 74.19 (3) unless the phrase in sec.
74.19 (3), "the sum then due the county for unpaid county
taxes" be construed merely to mean the levy for that year,
in which case the last sentence of sec. 74.28, that the county
treasurer "may retain in the county treasury all amounts
due from any town, *" is sufficiently broad to cover
all county taxes due from the municipality whether in the
current or previous years, as well as any other sums of any
nature due from the municipality to the county.
The answer to your first question, therefore, is that sec.

74.28 does not change the order of payment of taxes, but
rather affirms the provisions of sec. 74.19 (3), which only
are applicable to delinquent taxes collected by the county.
The answer to your second question is that, as to tax

deeds taken by the county subsequent to the passage of ch.
405, Laws 1929, viz., August 21, 1929, the county is not re
quired to account to the town until the land is sold by the
county, or, in case of forest crop lands, until the crop is
sold, as now provided by sec. 75.36.
FMW
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. Automobiles — Law of Road — Fee of two dollars taxed
in automobile cases under sec. 85.01, subsec. (1), Stats.,
and required to be paid to informant must be paid over
to police officers, sheriffs or other salaried peace officers by
court; if such officers are receiving salary, they may be
required to turn it into public treasury together with their
other fees.

August 4, 1931.

L. W. Bruemmer,

District Attorney,
Kewaiinee, Wisconsin.

In your communication of July 24 you refer us to sec.

85.01, subsec. (1), Stats., which provides a fee of two dol
lars to be assessed as a part of the costs against a party
failing to provide himself with a license for his automobile

or truck. You inquire whether under this statute a sal
aried police officer, sheriff or any other salaried peace officer
is entitled to this two dollars or whether it must be turned

in to the county.

Said section as enacted in ch. 422, Laws 1931, reads thus

so far as is here material:

*  * After February first, any person who shall
operate an automobile, passenger automobile, bus, or mo
torcycle, or any person who shall operate after July fif
teenth, a motor truck, tractor, trailer or semi-trailer, unless
the same shall have been registered, as hereinbefore pro
vided, may be arrested by any sheriff, deputy sheriff, city or
village marshal, constable, or any other police officer, and
brought before any judge of a court of record, or justice
of the peace. Such judge or justice shall impose the pen
alty provided by subsection (12) of this section, and in ad
dition require such person to make application for registra
tion and pay the fee therefor, and two dollars in addition
thereto. Such judge or justice shall forthwith forward
such application and the fee to the secretary of the state,
and pay the two dollars collected in addition to the regis
tration fee, to the informant * *

By express provision of this statute the judge is required
to tax the two dollars in the cases and to pay the same to the
informant.
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You are therefore advised that it is our opinion that the
two dollars must be paid to the informant even though the
informant be sherilf, police officer or any other salaried
peace officer. If such sheriff to whom it is paid is on a
salary basis, he may be required to turn it into the county
treasury together with his other fees collected as sheriff
under provisions of the statutes to that effect. If he is a
city officer, he may be required to turn it in to certain po
lice funds. The mandates of the statute must be carried
out.

JEM

Criminal Law — Offenses against Health — Fraudulent
Advertising — Trade Regidation — Unfair Trade Practices
— Sees. 343.413 and 352.085, Stats., forbid fraudulent ad
vertising of articles by advertiser desiring them to be dis
posed of in some manner to public and do not apply to
fraudulent advertising to induce public to sell to advertiser.

Query whether these statutes apply to misrepresentation
of price. Suggested that false advertising to induce public
to sell may be unfair trade practice within jurisdiction of
department of markets.

August 4, 1931.

R. A. Forsythe,

District Attorney,
Hudson, Wisconsin.

You ask an opinion upon the following facts:

"A cheese maker advertises in a local newspaper to pay
a certain price per pound for butter fat but upon delivery
of the butter fat to the cheese factory he pays one or twp
cents less per pound. This continues for a matter of sev
eral weeks and then upon investigation a correction is made
in the newspaper and the blame for the published price is
passed to the printer. The question that I wish to submit
is whether or not, assuming that we can prove that a price
was advertised higher than actually paid, prosecution could
be maintained under section 352.085 of the statutes. Per-
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sonally I have some doubt about this as the statute seems
to contemplate fraudulent advertising in connection with
the promotion of the sale of some food product.
"The wording of the statute is quite comprehensive and

it is possible that prosecution could be maintained under the
general clause, 'or create an interest therein'

Sec. 352.085, subsec. (1), Stats., reads as follows:

"No person, firm, corporation or association shall, with
intent to sell, or increase the consumption thereof, or create
an interest therein, make, publish, disseminate, circulate,
or place before the public in this state, or cause, directly or
indirectly to be made, published, disseminated, or placed
before the public in this state, in a newspaper or other
publication, or in the form of a book notice, handbill, poster,
bill, circular or pamphlet, or in any other manner, an ad
vertisement of any sort regarding articles of food, which
advertisement contains any assertion, representation or
statement which is untrue, deceptive or misleading."

I am of the opinion that the phrase "or create an interest
therein," noscitur a sociis mu^t be referred to an article in
which the advertiser desires to mark it in some manner.
The legislative purpose in including this phrase would seem
to have been to make certain to cover advertising so far
removed from sale or consumption that the strict construc
tion of the penal statute might exclude it from the other
two phrases.

I am of the opinion, therefore, that this section does not
apply to your statement of facts.

Sec. 343.413 also relates to fraudulent advertising, and
the portions of that section pertinent to our present inquiry
read as follows:

"(1) No person, * shall, with intent to sell or in
anywise dispose of * * merchandise, * of
fered by such person, for sale or distribution, or
with intent to increase the consumption thereof, or to induce
the public in any manner to enter any obligation relating
thereto, or to acquii-e title thereto, or an interest therein,
*  =1' * publish, * an advertisement
which advertisement contains any assertion, representation
or statement of fact which is untrue, deceptive or mislead
ing."
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I am of the opinion that this section must, for the same
reasons, be similarly construed, it being quite clear from
the language that the phrases, "or acquire title thereto, or
an interest therein," relate back to the phrase "to induce
the public."

It would seem, quite clear that the purpose of each of
these two statutes is to prevent the fraudulent advertising
of articles by an advertiser desiring them to be disposed of
iiT some manner to the public. If the legislature had desired
to include also fraudulent advertising to induce the public
to sell to the advertiser, it surely would have used more apt
language.

This conclusion is strengthened by an examination of the
abuses and the movement out of which these statutes arose.
A movement was started in 1911 to secure legislation
against fraudulent advertising and legislation similar to
Wisconsin's sec. 343.413 exists in over half of the states. It
is what is commonly known as the "printer's ink" statute.
See 36 Yale Law Journal 1155; 39 Id. 22; 43 Harvard Law
Review 945. The discussion of this movement deals always
with sales by the advertiser. We find no cases of prosecu
tions, except for sales.

It is not to be inferred by reason of the placing of this
opinion on the ground that the statute relates to advertis
ing for the purpose of disposing of, that opinion is ex
pressed that a misrepresentation of price is included within
the fraudulent advertising statute. No opinion is expressed
upon that point.

Other meanypay be available to reach a buying situation.
In interstate commerce, the federal trade commission has
jurisdiction with reference to unfair trade practices. And
in intrastate commerce in Wisconsin, the department of
agriculture and markets has similar jurisdiction. This
opinion is, however, not to be interpreted as an official opin
ion that the situation which you describe may be reached
under the department of agriculture and markets law, as
that is a matter ordinarily to be determined by the depart
ment itself, with the advice of the attorney general if it re
quires such advice.

FMW
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Courts — Costs and Fees — Public Officers — Justice of
Peace Under sec. 271.45, Stats., and provisions of ch.
241, Laws 1893, justice of peace is entitled to same fees
while substituting for municipal judge of Ashland county
as he would be when acting as justice in criminal case in
volving enforcement of city ordinance.

August 4, 1931.

G. Arthur Johnson,

District Attorney,

Ashland, Wisconsin.

You state that the municipal court of Ashland county was
created by ch. 241, Laws 1893; that the municipal judge
received no fees but is on a salary of which one-half is paid
by the county and one-half by the city of Ashland; that
sec. 9 of said chapter provides that in case of sickness or
temporary disability of the judge, he may, by order in
writing, call in a justice of the peace; that there is no ex
press provision in the statute for the payment of any com
pensation to the justice so called in for the purpose of hear
ing state and county cases; that last December, on his be
coming ill, Judge George H. McCloud, by written order,
called in T. C. Smith, a justice of the peace, to act in his
place, and that Mr. Smith continued to act in Judge Mc-
Cloud's place until the time of his death, which was last
May; that during this period the salary of municipal judge
was paid to Judge McCloud. You state that Mr. Smith
now claims that he is entitled to fees in all^ases under city
ordinances and also in all cases in which the state of Wis
consin is plaintiff, which includes particularly criminal
matters and preliminary examinations; that he has filed a
claim against the county, claiming that he is entitled to
these fees the same as any other justice of the peace.

Sec. 271.45, Stats., provides:

"Fees for same service allowed to all. When a fee is
allowed to one officer the same fee shall be allowed to other
officers for the performance of the same services, when such
officers are by law authorized to perform such services."

In sec. 6, ch. 241, Laws 1893, it is provided as follows:
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"It shall be lawful for the said municipal judge to charge
and collect the same fees in all civil and criminal actions in
said court, as are allowed by law to justices of the peace,
all fees, fines and penalties, by him collected in state cases,
it shall be his duty to pay over, at the end of each month,
to the treasurer of Ashland county; all fines, fees and penal
ties by him collected by virtue of the charter, ordinances
and by-laws of the city of Ashland, it shall be his duty to
pay over at the end of each month to the treasurer of said
city. He is entitled to and may charge and collect, for his
own use, the same fees in all civil matters as are allowed to
justices of the peace."

In view of the provisions of sec. 271.45, Stats., above quoted,
and in view of the fact that the municipal judge is expressly
authorized to collect the same fees that the justice of the
peace shall collect in criminal cases and in cases involving
city ordinances, I am of the opinion that the justice is en
titled to collect these fees for his compensation. While he
is collecting fees as substitute for the municipal judge, he
is nevertheless performing the same service that any jus
tice of the peace is performing, for which such justice re
ceives compensation. I believe these quoted statutes do not
contemplate that the justice shall render those services
without compensation. While the municipal judge is re
quired to turn in these fees into the public treasury, I do
not believe that it is required that the justice who substi
tutes for the municipal judge do so.
JEM



622 Opinions op the Attorney General

Indigent, Insane, etc. — Legal Settlement — One who had
legal settlement in Oneida county but moved into township
in Forest county, living in one township about six months,
then moved into another township in Forest county and all
together has lived one year in Forest county, has not ac
quired legal settlement in any township in Forest county
nor in Forest county; Oneida county must support him as
indigent person while living in Oneida county.

August 4, 1931.

E. E. Kennedy,
District Attorney,

Rhinelander, Wisconsin.

You submit the following as a basis for an official opin
ion:

"Mr. B. has come to this county and asked for aid, hav
ing been sent here by Forest county authorities. He has
not been a resident here by reason of the fact that it has
been several years since he lived here. He informs me that
he lived about six months in Forest county, and about six
months in another township in Forest county, and all to
gether he has lived over a year in Forest county, and yet
they refuse to give him aid as a pauper, but have sent him
to this county and refused to take him back."

You inquire: (1) Can the charge for the indigent sup
port be charged back to Forest county? (2) Can either one
of the individual towns be compelled to take care of him in
Forest county? You state that this person has not been a
resident of Oneida county for several years. A legal set
tlement under sec. 49.02, subsec. (7), Stats., may be lost
or defeated "by voluntary and uninterrupted absence from
the town, village, or city in which such legal settlement
shall have been gained for one whole year or upward." It
follows that B has lost his legal settlement in Oneida
county. He had not I'emained for one year in any individual
town since he left your county. He has, therefore, not ac
quired a legal settlement in any other place.
You do not state whether Forest county has adopted the

county system for taking care of its poor. Sec. 49.02, sub-
sec. (4) reads:
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"Every person of full age who shall have resided in any
town, village, or city in this state one whole year shall
thereby gain a settlement therein; * *

Under sec. 49.15 the county may adopt the county sys
tem of caring for the poor. The only legal settlement that
is provided for in our statute is a legal settlement in a
town, city or village. The statute does not recognize a legal

settlement in a county under the county system for car
ing for the poor other than a legal settlement in one of the
towns, villages or cities of such county. In other words,
a person does not gain a legal settlement in any county by
living in such county for over a year if such person has not
resided in any one town, village or city in said county for a
year. The person here has not so resided in any town, vil
lage or city in Forest county for a year and therefore has
no legal settlement in Forest county.

Your first question must be answered "No." Your sec
ond question must also be answered "No."
JEM

Banks and Banking — Courts — Orders for Sales —
Commissioner of banking Is required to get his order for
sale of real estate and personal property of banking cor
poration in his charge for liquidation from circuit court.

August 4, 1931.

C. F. SCHWENKER,
Commissioner of Banking.

You refer to sec. 220.08, subsec. (8), §tats., which pro
vides :

%

commissioner shall collect all debts due
and claims belonging to it, and upon the order of the cir
cuit court may sell or compound all bad or doubtful debts,
and on like order may sell all the real and personal prop
erty of such bank or banking corporation on such terms
as the court shall direct; * *
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You state that ch. 32, Laws 1921, provides for the abolish
ment of the municipal court of Chippewa county and con
fers civil and criminal jurisdiction on the county court.
You inquire whether the circuit court jurisdiction en

joyed by the county court of Chippewa county is such as
will permit you to refer all matters of liquidation of sus
pended banks in that county to the county court rather than
to the circuit court for the nineteenth district.
You will note that sec. 220.08, subsec. (3), expressly

names the circuit court from which you are to obtain the
order. The circuit court is again named in subsecs. (4),
(6), (7), (8), (9) and (15a). You will note that the
clerk of the circuit court of the county in which the bank
is located is especially mentioned a number of times. This
is a special law, which has precedence over general laws
under the well known rule of statutory construction, and it
seems it was the intention of the lawmakers to give said
court exclusive jurisdiction of matters pertaining to the
liquidation of banks under your control. We are of the
opinion that your question must be answered in the nega
tive.

JEM

Counties — County Ordinances — Intoxicating Liquors
—County board is not authorized to pass ordinance sup

pressing use of intoxicating liquors.

August 4, 1931.

Olive J. Strang,
District Attorney,

Grantsburg, Wisconsin.

You state that there are requests for the county court
of your county to pass an ordinance suppressing the use of
intoxicating liquors and drinks. You say, that it is your
understanding that the county does not have the authority

to pass such an ordinance. You ask for an official opinion
on this question.
You are right in your conclusions. The county board has

only such powers as are expressly or impliedly given to it
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by statute. There is no statute which in any way can be
construed as authorizing the county board to pass such an
ordinance. The last legislature attempted to do so but the
bill failed of passage.
JEM

Normal Schools — Tuition — Under sec. 37.11, subsec.
(8), Stats., board of regents of normal schools has no au

thority to exempt nonresident students at normal schools
from payment of tuition fees for summer seession.

August 5,1931.

Edgar G. Doudna, Secretary,

Board of Regents of Normal Schools.

You submit for the consideration of this department the
following statement of facts and request an opinion thereon.
You state that for many years there was no distinction

made in the summer schools conducted by the state normal
schools relative to the fee charged the resident and nonresi
dent students. The practice of the university of Wiscon
sin was followed in this regard. Then for some reason the

fee was changed and the incidental fee charged both resi
dent and nonresident students was fixed at seven dollars,
while an additional fee of eight dollars was charged non
resident students for the summer session. This caused a

great deal of confusion in so far as determining the lia
bility of the students for nonresident fees was concerned,
and the auditor suggested that the university practice be
followed. This was done by raising the incidental fee from
seven dollars to nine dollars and making no distinction be
tween resident and nonresident students. You inquire as

to the legality of exempting the group of summer school stu
dents from out of the state from payment of the nonresi
dent fee provided in sec. 37.11, Wis. Stats.

Sec. 37.11, Wis. Stats., relates to powers of the board of
normal regents to govern and control the normal schools,
and subsec. (8) thereof provides:
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"To require any applicant for admission, who shall not
have been exempted by any of the provisions of this sec
tion, to pay or to secure to be paid such fees for tuition as
the board may deem proper and reasonable. The board may
also charge any student laboratory fees, book rents, fees for
special departments or an incidental fee coyering all such
special costs. Any student who shall have been a resident
of the state for one year next preceding his first admission
to a normal school or any minor student whose parents
have been bona fide residents of this state for one year
next preceding the beginning of any semester for which
such student enters a normal school shall, while he con
tinues a resident of the state, be entitled to exemption from
fees for tuition but not from incidental fees in the normal
school. Any student who shall not have been a resident of
the state for one year next preceding his first admission to
a normal school, except as above provided, shall not be
exempt from the payment of the tuition fees until he shall
have attended a normal school for four academic years;
but if he shall have attended a normal school and thereafter
shall continuously have been a resident of this state for a
period of combined attendance at a normal school and sub
sequent residence in the state of not less than four years,
he shall, while he continues a resident of the state, be en
titled to exemption from the payment of tuition fees upon
re-entering a normal school."

In XVIII Op. Atty. Gen. at 199, 200, this office ruled that
"the power to fix and require payment of tuition fees by
nonresident students at the normal schools is mandatory

and not discretionary."

Sec. 37.11, Wis. Stats., is clear and unambiguous and
under its plain terms provides for the payment of tuition
fees by nonresident students at the normal schools.

We adhere to the opinion given by this department in
XVIII Op. Atty. Gen. 199, and hold that the board of re
gents of normal schools has no authority to abolish the
payment of tuition fees by nonresident students at the nor
mal schools by raising the incidental fees from seven dol
lars to eight dollars and making no distinction between
resident and nonresident students.

The practice of the university of Wisconsin in abolishing
the payment of tuition fees by nonresident students during
the summer months and raising the incidental fees, is au-
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thorized by the provisions of sec. 36.16, Wis. Stats. This
section provides in part:

"The regents shall charge a nonresident tuition fee at the
rate of not less than two hundred dollars per school year for
any student who shall not have been exempted by any of the
provisions of this section, and may prescribe special rates
of tuition for professional and graduate courses and for
teaching extra studies, and for students in the university
extension, and summer session divisions

It is therefore the opinion of this department that the
power of the board of regents of normal schools to fix and
require the payment of tuition fees by nonresident students
in the normal schools is mandatory and not discretionary,
and the board has no authority to exempt nonresident stu
dents from the payment of tuition fees by raising the inci
dental fees for the summer session from seven dollars to

nine dollars and abolishing the distinction between resident
and nonresident students.

HHN

Courts — Change of Name — University — Under sees.
296.36 and 296.37, Stats., minor or adult may change his
name and change so effected should be noted in university
records by university registrar.
In absence of express provision making statutory method

exclusive, individual has right to change his name without
application to courts.

August 5, 1931.

F. 0. Holt, Registrar,
University of Wisconsin.

You submit for the consideration of this department the
following statement of facts and request an opinion thereon.
You state that a great many applications have been filed by
students to have their names changed on the university rec
ords. You inquire as to the rights of a student attending
the university to make a change in name, and particularly
the method by which the legal record may be made by adult
and by minor students.
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At common law it was the rule that in the absence of

statutory restriction, and where it is not done for a fraudu
lent purpose, one could lawfully change his name at will
without proceedings of any sort, merely by adopting an
other name, and for all purposes the name thus assumed
would constitute his legal name just as much as if he had
borne it from birth. 19 R. C. L. 1332; 45 C. J. 881-382;
L. R. A. 1915D 982.

Today we find that in many jurisdictions acts have been
passed authorizing change in name by individuals and pre
scribing the proceedings by which the change is to be ac

complished. These acts are in affirmance and aid of the
common law rule, and do not abrogate it. The statutes
usually prescribe that a person may change his name by
filing a certificate or by application to, and order of, a court

of record. One who has changed his name by proper legal
procedure is entitled to all the rights which were his under
his former name, the law looking only to the identity of
the individual. 45 C. J. 381-382; 19 R. C. L. 1332.
In Wisconsin the statutes provide several methods where

by a person may change his name.

Sec. 296.36, Wis. Stats., provides:

"Any resident of this state, whether a minor or of full
age, may, upon petition to the circuit court of the county
where he resides and upon filing a copy of the notice, with
proof of the publication thereof, as required by section
296.42, if no sufficient cause be shown to the contrary, have
his name changed or established by order of said court.
Such order shall be entered at length upon the records of
the court and a copy thereof, duly certified, shall be filed
in the office of the register of deeds of such county, who
shall make an entry thereof in a book to be kept by such
register."

Sec. 296.37, Wis. Stats., provides:

"Any person desiring to alter or change his name may do
so by filing with the register of deeds of the county in which
he resides a declaration setting forth substantially as fol
lows: First. His name or names usually used and known
at the time of declaration, with his place of residence, giving
street and house number. Second. His age, place of birth,
and, if of foreign birth, the time he came to this country,
and approximately the length of time he has resided in each
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place. Third. Briefly the object and purpose of the altera
tion or change of name, for example, too many of the same
name and other explanation may be given. Fourth. The
name as changed or adopted. Fifth. A complete descrip
tion of all real estate owned by him in this state, and the
county wherein the same is situated."

Sec. 296.38, Wis. Stats., provides:

"Such declaration shall be signed, sealed, witnessed and
acknow"ledged in the manner and form required for the exe
cution of deeds of conveyance of real estate, to entitle them
to be recorded."

Sec. 296.39, Wis. Stats., provides;

"The declaration thus made and filed in the office of the
register of deeds shall effect the change, and the new name
shall then be the name of the declarant. No person shall
change his name more than once under the provisions of
sections 296.37 to 296.40."

Sec. 296.40, Wis. Stats., provides:

"The register of deeds shall number consecutively all such
declarations filed in his office and index both the old and
the new names of declarants, and enter the numbers upon
the tract index. Such index must show, besides the names
and the number of the declaration, a description of all real
estate contained in the declaratiop, the date of filing, the
post-office address of the declarant opposite both the old
and new names. For filing and indexing, the register of
deeds shall be entitled to one dollar for each declaration,
to be paid by the person presenting the same. Upon de
mand and the payment of one dollar the register of deeds
shall deliver to any person who may apply therefor, a cer
tified copy of such declaration, and such certified copy may
be filed in the office of the register of deeds of any other
county in the state upon the payment of a like fee of one
dollar."

Sec. 296.42, Wis. Stats., provides:

"Before making an application to the court for changing
or establishing a name or establishing an heirship the ap
plicant must cause a notice thereof, stating therein the na
ture of the application, the time and place when and where
the same will be made, to be published once each week in
a newspaper printed in the county where such application
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will be made, or if there be none in such county, then in the
official state paper for at least six weeks successively."

It should be noted, however, that while applications under
the statutes are encouraged in order that there may be a
record of the change in name, in the absence of an express
provision making the statutory method exclusive, it is held
that such statutes do not abrogate the common law right
of an individual to change his name without application to
the courts. 45 C. J. 382. After a name has been changed
by an order of the court, it is the general rule that the per
son so changing his name may be known by the new name
only. 45 C. J. 382.
In view of the foregoing, it would seem that the office

of registrar should, upon application of a student, change
his name on the university records in order to avoid con
fusion and to keep the identity of the individual certain.
Under the provision of sees. 296.36 and 296.37, Stats., any

individual, either minor or adult; may change his name by
following the procedure there outlined.

If a student at the university or a summer student has
his name changed pursuant to such sections, the registrar
of the university should, in order to avoid confusion and to
keep the records straight, and upon application of the stu
dent, change the university records to conform with the
court records or the records of the register of deeds. In
the absence of an express provision in the Wisconsin stat

utes making the statutory method of changing a name ex
clusive, it must be held that the statutes do not abrogate
the common law right of an individual to change his name
without application to the courts or to the register of deeds.
45 C. J. 382.

It must be held, therefore, that where it is not done for
a fraudulent purpose, an individual may lawfully change his
name at will without proceedings of any sort, merely by
adopting another name, and for all purposes the name thus
assumed will constitute his legal name.
HHN



Opinions of the Attorney General 631

Criminal Law — Insurance — Sec. 200.14, Stats., does not
authorize attorney general to begin criminal action for vio
lation of insurance laws or obtaining money under false
pretenses. District attorney is proper prosecuting official.

H. J. Mortensen, August 5, 1931.
Commissioner of Insurance.

Under date of July 30, 1931, you advise that a party rep
resenting himself as a solicitor for the X Live Stock Pro
tection Society has obtained applications for live stock in
surance and accepted fees therefor from applicants in this
state. You advise that you have no record of such society
and that no license to transact the business of live stock

insurance has been granted to it. Some action by this de
partment is suggested, and advice as to procedure is re
quested.
The activity of the alleged solicitor would perhaps be in

violation either of: (1), sec. 209.11, Stats., which forbids
the unlicensed transaction of insurance business, the penalty
for which is provided by sec. 207.02, Stats.; or of (2), sec.
343.25, which provides a penalty for obtaining money under
false pretenses. Both of the penalties provided in said
statutes include imprisonment and such penalties are there
fore not forfeitures which are recoverable in a civil action
such as those referred to in sec. 200.14, Stats., which au
thorizes action by the attorney general only for the collec
tion of forfeitures. (See sec. 288.01.) State v. Grove, 77
Wis. 448; State v. Hamley, 137 Wis. 458; Milwaukee v.
Ruplinger, 155 Wis. 391, 895.

Criminal prosecutions may not be begun by the attorney
general unless he is expressly authorized thereto by statute
(as in arson cases), or by the legislature, or by the gov
ernor, as provided in sec. 14.53, subsec. (1), Stats.
The proper procedure would be for you to place the in

formation which you have in the hands of the district at
torney of the county in which the alleged offense was com
mitted. The party or parties whose subscriptions were
takeii and fees accepted would ordinarily be the ones to sign
a criminal complaint, but any one having knowledge of the
facts may sign such a complaint.
SB
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Indigent, Insane, etc. — Legal Settlement — Public
Health — Wisconsin General Hospital — Mrs. X, who had
legal settlement in Pardeeville, Columbia county, who moved
away from there, to Dodge county, lived part of time in
Beaver Dam and part of time in Pardeeville and subse
quently married man who had no legal settlement in Wis
consin, has retained her legal settlement in Pardeeville;
application for entrance into Wisconsin general hospital
must be made to county judge of Columbia county.

August 5, 1931.

Earl E. Schumacher,

District Attorney,

Beaver Dam, Wisconsin.

You have inquired whether a certain application to the
Wisconsin general hospital at Madison should be made to

the county judge of Columbia county or to Dodge county.
As a basis for this opinion you submit the following facts:

"It happens that one Mrs. X has applied for treatment
at the Wisconsin general hospital, making her application
to the county court for Dodge county. This applicant, since
April, 1929, owned a small house and lot, at Pardeeville, in
Columbia county. Prior to April 20, 1929, she had actually
lived at Pardeeville, Columbia county, with her mother, for
at least two years. After April, 1929, she worked in vari
ous cities until Christmas, 1929, at which time she came to
Beaver Dam, Dodge county, Wisconsin, and remained here.
In March, 1930, she married a man who was then a resident
of Montana. After the marriage she continued to stay in
Beaver Dam, Dodge county, until July, 1930. In July, 1930,
both husband and wife moved to Pardeeville, living in the
applicant's house there until the latter part of November,
1930, when they returned to Beaver Dam. About six weeks
after their return to Beaver Dam, her husband became
a patient at the Wisconsin general hospital as a Co
lumbia county charge. It seemed that while the couple
moved to Pardeeville so that the husband should obtain work
there, he began to fail in health shortly after they arrived.
While the husband was in the hospital at Madison, his wife,
the applicant, also stayed there. After the death of the
husband in May, 1931, she again came back to Beaver Dam
and has continued to live there until now. It might be
added that she was in Pardeeville for at least a short stay
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for employment in September, 1929, and it was on this oc
casion that she met the man who later became her hus
band."

Under sec. 142.01, Stats., it is provided that a person
having a legal settlement in any county in this state who
is afflicted as therein described, may be treated at the Wis-

• consin general hospital in Madison. Under sec. 142.02,
Stats., such application must be filed with the county judge
of the county wherein such afflicted person has a legal set
tlement. In XVI Op. Atty. Gen. 618, sec. 142.02 was con
strued to the effect that a person may be certified as a pa
tient to the Wisconsin general hospital only by the county
judge of the county in which he has a legal settlement, and
the person not having a legal settlement in a county of this

state cannot be admitted to the Wisconsin general hospital
as a state patient at large.

Under sec. 49.02, Stats., it is provided that any person of
full age, who shall have resided in any town, city or vil
lage in this state for one whole year, shall thereby gain
a legal settlement therein, so as to oblige such municipality
to relieve and support a person acquiring such settlement,
in case he is poor and in need of relief.

Sec. 49.02, subsec. (1), reads thus:

"A married woman shall always follow and have the set
tlement of her husband if he have any within the state;
otherwise her own at the time of marriage, and if she then
had any settlement it shall not be lost or suspended by the
marriage; and in case the wife shall be removed to the place
of her settlement and the husband shall want relief he shall
receive it in the place where his wife shall have her settle
ment."

Sec. 49.02 (7) reads, in part, as follows:

"Every settlement when once legally acquired shall con
tinue" until it be lost or defeated by acquiring a new one in
this state or by voluntary and uninterrupted absence from
the town, village, or city in which such legal settlement shall
have been gained for one whole year or upward; * *

Mrs. X, under the facts stated by you, had a legal settle
ment at Pardeeville, Columbia county, in April, 1929. She
had not gained a new legal settlement, nor lost her legal
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settlement, in March, 1930, when she married a man who
had no legal settlement in Wisconsin. They moved to
Beaver Dam, Dodge county, and in July, 1930, when neither
she nor her husband had gained a legal settlement in Dodge
county or in any other county, they returned to Pardeeville
where they lived until the latter part of November, 1930,
when they returned to Beaver Dam. Six weeks afterwards,
when the husband became a patient at the Wisconsin gen
eral hospital, no legal settlement had been acquired by Mrs.
X in any other county, and she had not lost her legal set
tlement in Pardeeville, Columbia county, by voluntary and
uninterrupted absence from said village for one year.
Neither has she now been so absent from Pardeeville for one

year since November, 1930, and consequently has not lost
her legal settlement in that municipality.
My conclusion is that Mrs. X has a legal settlement in

Pardeeville, Columbia county, at the present time, and that
the application for entrance to the Wisconsin general hos
pital must be made to the county judge of Columbia county.
JEM

Public Officers — De Facto Officer — School district
treasurer who was elected and served one term without

filing official bond and was re-elected and failed to file offi
cial bond after being appointed by other members of board
to fill vacancy was de facto officer only.

Appointment was void and vacancy was lawfully filled
by election at next school meeting.

August 7,1931.

John Callahan, State Superintendent,
Department of Public Instruction.

You have submitted the following statement of facts:

"A certain rural school treasurer served his entire term
of three years without furnishing the bonds required by
law. Neither the clerk nor the director requested a bond.
The treasurer was're-elected for another term and served
nearly half of his second term without filing bond. None was
requested.
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"The treasurer claimed certain trifling iregularities in the
clerk's offlce such as paying more than the maximum salary
of $15.00 and some others. This evidently aroused the dis
like of the clerk. He called a meeting of the board and when
the board met declared the office of treasurer vacant because
of failure to file a bond. The treasurer informed the board
that he was ready at any time to file the bond. After some
discussion the board finally decided to appoint the treasurer
and they appointed the same man and he immediately filed
the required bond. A new treasurer was elected at the last
annual meeting to serve the one year remaining of the
original term." -

You inquire if the voters at the annual meeting on July
13, had a legal right to elect a treasurer to serve the one
year remaining of the original term.

Sec. 17.03, Stats., provides that any public office, including
the offices of school districts, however organized, shall be

come vacant upon the happening of either of the following
events:

"(7) The neglect or refusal of any person elected or ap
pointed or re-elected or reappointed to any office to take and-
file his official oath or to execute or renew his official bond,
if required, or to file the same or either thereof in the man
ner and within the time prescribed by law."

In sec. 17.26, Stats., it is provided:

"Vacancies in school district boards and boards of educa
tion operating under the general law or under special char
ters shall be filled as follows:

"(1) In boards the members of which are elected at the
annual school district meeting, by appointment by the re
maining members of the boards within ten days after the
vacany occurs. If the vacancy is not so filled, the town, vil
lage or city clerk, and in case of joint districts, the clerk of
the town, village or city in which the schoolhouse is situated,
shall fill such vacancy by appointment. Any person upon be
ing notified of his appointment shall be deemed to have ac
cepted the same unless within five days thereafter he files
with the clerk or director a written refusal to serve; and
any person so appointed shall hold office until the next an
nual meeting at which meeting the electors shall fill such
vacancy for the residue of the unexpired term."
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Said school district treasurer having failed to qualify by
filing his bond, caused the vacancy in his office. See sec.
17.03 (7), Stats.

The power of the board to appoint is limited to ten days
after the occurrence of the vacancy. The vacancy occurred
at the expiration of the time limited for filing the bond, or
fifteen days after the election.

Since the board did not make use of its power to appoint
within the ten days, the attempted appointment of the
treasurer must be considered as void. The town clerk was

the only officer who could fill the vacancy at the time when
the board appointed the treasurer. The filing of the bond by
the treasurer, after the appointment to fill the vacancy can
not, under the decisions of our courts, have the effect of con
verting his title of office to that of a de jure officer. It does
not relate back to the time of his election or appointment so
as to cure the defects of his title.

Under the case of Sprague v. Brown, 40 Wis. 612, 617, the
filing of the bond by the officer after the time limit fixed by
statute will make him no more than a de facto officer.

The provision of our statutes declaring a vacancy where
an elected officer does not file his bond within a specified
time is mandatory. State eo: rel. Schneider v. Darby, 179

Wis. 147, 157.

I have not overlooked the decision of our court in State

ex rel. Dithmar v. Bunnell, 131 Wis. 198. The court in that
case pointed out, at p. 211, that the time limit to file a bond
in the statute was directory merely and not mandatory, be
cause the statute at that time omitted therefrom the provi
sion declaring a vacancy in case of refusal or neglect to de
posit or file such official bond in the office of the clerk of the
circuit court. As the statute now reads, a vacancy is de
clared in case of refusal or neglect to file the official bond
within time, and this is mandatory under the case of State
ex rel. Schneider v. Darby, supra.

I am not unmindful of the fact that under different stat

utes in other states, a different ruling.has been given.

See, Mechem, Public Officers, sec. 265 and 266, and
Throop, Public Officers, sec. 173, where a great many

authorities are cited both ways.
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It is therefore, our opinion that the voters at the annual
meeting on July 13, had the legal right to elect the treasurer
to serve the one year remaining of the original term. There
was a vacancy in the office and the former treasurer was
simply a de facto officer, holding until the de jure officer was
elected and qualified.
JEM

Mortgages, Deeds, etc. — Public Lands — Forestry Lands
— Restriction in deed to state conveying land for forestry
purposes, containing limitation that if no longer used for
forestiy purposes it should revert to grantor, is valid and

must be complied with unless permission is given by new
deed by grantor, granting such authority.

August 8, 1931.

C. L. Harrington,
Superintendent of Forests and Parks,

Conservation Commission.

To your letter of July 29 you have attached a copy of a
warranty deed by which the Nebagamon Lumber Company,
a number of years ago, conveyed lands therein described in
Douglas county to the state of Wisconsin. In said deed the
following restriction is found:

"The said lands to be used for state forestry purposes
only, and should the same be no longer used for said pur
pose the title of the same is to revert back to the party of
the first part."

You state that these lands are now classified in the stat

utes as state forest lands. Par. (e), subsec. (7), sec. 23.09,

Stats., authorizes the conservation commission to exchange
lands for the purpose of blocking areas suitable for state
forest purposes. You state that the question that occurs is
this: Can the state conservation commission exchange the
lands that were granted to the state by the Nebagamon
Lumber Company for other lands within the limits of state
forests and when the lands received and exchanged had the
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same character and classifications and are to be used for
forestry purposes just the same as the land to which the
state parts title and which are a part of the grant herein
considered? In other words, can the conservation commis
sion under the authority of sec. 23.09 exchange any of the
lands granted by the Nebagamon Lumber Company for for
estry purposes, for other lands that would be state forest
lands and used for forestry purposes ?
Your question must be answered in the negative. The re

striction in said deed is lawful and, unless complied with, it
is our opinion that the land will revert back to the grantor.
Should the conservation commission, however, be able to in
duce the said Nebagamon Lumber Company to grant it per
mission for such exchange, this could be accomplished by a
new deed from said company to the state of Wisconsin in
which the restriction is modified, to the extent that it au
thorizes such exchange. ̂
JEM

Indigent, Insane, etc. — Homestead and proceeds of home
stead of insane person may be subjected to claim of county
for support and care of such person.

Will interpreted as vesting present estate in insane ward,
so that such estate becomes liable for ward's support and
care.

August 10, 1931.

G. L. Broadfoot,
District Attorney,

Mondovi, Wisconsin.

• You state that you have filed a claim on behalf of the
county against the estate of A, who is an inmate of an in
sane asylum, and that her guardian claims that the only
property he has in this-estate consists of proceeds of the
sale of her homestead and he believes this is not subject to
a claim for her support.
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You direct attention to Johnson v. Door Co., 158 Wis. 10,
in which it was held that the proceeds of a homestead of an
insane person could be subjected to the payment of the cost
of his care; and also to an opinion of the attorney general,
X Op. Atty. Gen. 141, in which this case and a subsequent
change in the statute is discussed and in which it is given
as the opinion of the attorney general that the guardian of
an insane person may apply such proceeds, but that the

county has no legal means of enforcing its claim against
such exempt property.

The opinion, X Op. Atty. Gen. 141, was to the effect that
ch. 345, Laws 1919, changed the law with respect to sub
jecting the homestead of an insane person to claims for his

support by eliminating the remedy and that therefore,
while the guardian of an insane person still might use the
proceeds of his homestead for his support, the county could
not enforce its claims against a homestead or its proceeds.

The opinion was based upon the premise that the court
in Johnson v. Door Co., 158 Wis. 10, relied for its conclu
sion upon that provision of the then sec. 604q, that the court
could "compel" the guardian of an insane person to sell the
homestead to pay for his ward's support. A careful read
ing of the opinion in Johnson v. Door Co., 158 Wis. 10,
however, will show that the decision rested not on this pro
vision, although the court mentions it, but upon the prin

ciple that the claim of the county for the support of an
insane person is not a debt within the meaning of the

homestead and exemption statutes, and that a proceeding
by the county to collect is not a proceeding in debt, but in
rem against the property. The decision rests not upon
the theory that a homestead must be specifically authorized
to be used for the ward's support, but that a homestead,
being property and not being exempted from the particular
charge involved, which is not a debt, can be proceeded
against just as can other property of one who has been
supported at public expense.

The opinion, X Op. Atty. Gen. 141, 144, says:

♦  * There is now no language specifically making

the support of an insane person a charge against his prop
erty as was provided in sees. 600 and 604(7. The present
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form of the language rather indicates a personal liability
of the insane person, or a liability of his estate, enforcible
by the filing of a claim against it in county court."

I think this is erroneous, and that the language of sec.
49.10 "may sue for and collect against such per
son and against his estate," distinctly makes it a charge in
rem, as well as a personal charge. To hold otherwise is to
give no meaning whatever to the phrase "and against his
estate," for this phrase was not necessary to make a debt
of an insane person collectible from his estate.

The opinion, X Op. Atty. Gen. 141, refers to the fact that
ch. 345, Laws 1919, was a revisor's bill, but quotes from a
Massachusetts court that where the language of a revised
statute is "distinct, clear and admits of but one possible in
terpretation, it must be followed." It is a little difficult to
see how a revised statute can be said to come within this

category, when it requires several pages to deduce a mean
ing. Whenever the literal language of an act originating
in a revisor's bill makes a radical change in substantive law,
the interpreter is at once upon inquiry and the avenues of
interpretation are open, for a revisor's bill is presumed not

to make such a change. Van Brunt v. School Dist, 185
Wis. 493.

Ch. 845, Laws 1919, originated in Bill No. 14, S, session
of 1919. Sec. 11 of this bill repealed sees. 600 and 604q',

and to this repeal was appended the following note:

Note: The substance of these sections is incorporated
in the revision of sections 1505a and 1502 to 1504, by the
next and succeeding sections of this bill."

Sec. 12 of the bill renumbered sec. 1505a to be sec. 49.10

and amended it to read as it now appears in the statute.

And appended to this section of the bill is the following
note:

Note : Beyond mere amendments to simplify expression,
this section is enlarged to embrace in part the substance of
sections 600 and 604?, and made applicable to inmates sup
ported at public charge in institutions. Such enlargement
is not believed to exceed the statutory intent, as gathered
from the various provisions elsewhere, relating to indigent
inmates. The section thus supplements the provisions of
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sections ̂ IZu, 573^ and 584a, as revised in subsection (1)
of section 46.10 (see section 15 of the bill for chapter 46,
and the note thereto).

"Sections 600 and QQAq are repealed in the preceding sec
tion of this bill. So far as they relate to proceedings against
relatives, their substance is carried into the next and suc
ceeding sections of this bill."

From these two notes it is obvious that all of the sub

stantive law was intended to be preserved and this intent
clearly shown would prevail, if necessary, over the literal
language of the revision, unless some other element re
quired a different result, and no other element appears
here.

1 am of the opinion, therefore, that the law has not been

changed, since the decision of Johnson v. Door Co., 158
Wis. 10; that under the law the homestead of an insane per
son may be subjected by the county to a claim for reim

bursement for the care of the insane person, and that that
section is broad enough to support any remedy necessary
to effect this result.

I am further of the opinion, independent of the foregoing

conclusions, that the proceeds of the homestead of the in
sane person, sold by his guardian, may at once lose the

homestead character, because of the inability of an insane
person to have the intent to reinvest in another homestead

required by sec. 272.20.

It is suggested in Johnson v. Door Co., 158 Wis. 10, 15,
that "perhaps the law will intend for him, as it elects for
an insane widow," and upon this particular point I express
no definite opinion. Certain it is, however, that at the end
of two years without such reinvestment, the proceeds of
the homestead will lose the homestead character and ex

emption.

You state that you also have filed a claim against a

trustee of B, an incompetent person, under the terms of

the last will and testament of C, deceased. You state that

G died on May 8, 1919, and at the time of his death was a

resident of Winona, Minnesota; that an authenticated copy
of his will and the probate proceedings were filed in your

county court in 1919 and the will was admitted to probate
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in your county on June 14, 1919. On March 30, 1920, his
estate was assigned to his heirs. To B was assigned one-
sixth of the estate.

The will of said C contained the following provisions:

"1. I have already advanced to each one of my children,
except my daughter [B], the sum of Fifteen Hundred Dol
lars. In order to place [B] on an equal footing with my
other children, I hereby direct that my executors set apart
the sum of Fifteen Hundred Dollars out of my estate for
her, the same to be invested for her benefit by the trustee
hereinafter appointed to take charge of the further legacy
I give her by this my will.
"2. After paying the expenses of my last sickness and

funeral and the expenses of the administration of my es
tate and my just debts, if any I have, and after further de
ducting from my estate the sum of Fifteen Hundred Dol
lars above set apart for my daughter [B], it is my will
that all the rest, residue and remainder of my estate, both
real and personal, be equally divided among my six chil
dren, namely and [B] (now
confined in the State Hospital for the Insane at Mendota,
Wisconsin). Provided, however, that the whole of my
daughter [B's] share in my estate under this will, if she
shall not have recovered her reason at the time of my death,
shall be paid over to my nephew, [D] of Waumandee, Wis
consin, whom I hereby appoint trustee for my daughter
[B], hereby authorizing and directing him as such trustee
to take her share of my estate and manage the same, in
vesting all moneys belonging to her in good interest bear
ing securities, collecting her share of the rentals of my real
estate, and in case a sale of my real estate is agreed upon
by my other children, to sign deeds of conveyance in behalf
of my daughter [B] conveying all her right, title and in
terest in such real estate to the purchaser thereof, and
in general to do everything necessary for the proper man
agement of her share of my estate as long as she shall live
without having recovered her reason but if she shall re
cover her reason he shall forthwith account to her and turn
over and pay to her all of her share in my estate given to
her by this my will, and in case of her death without hav
ing recovered her reason he shall deliver her share of my
estate to her legal heirs."

You say that D qualified as such trustee, but resigned in
1929, when another was appointed in his place, who now
claims that under this will he has no authority to pay out
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anything for the use and benefit of B, but may only invest
and conserve the estate and turn it over to B if she re
covers her reason or to her heirs if she dies without re
covering her reason.
You inquire whether the county has a legal means to

enforce collection for the support of B from this property.
The testator, it appears to me, showed a clear intention

that the property is hers, rather than an intention that it
'nuuy become hers if she recovers her sanity. He says it
shall be invested "for her benefit," and speaks of "all mon
eys belonging to her," and "her share" and the estate
"given" her by his will, and he has provided for the other
children to sign on her behalf deeds "conveying all her
right, title and interest in such real estate." Moreover, he
has provided that the property shall go to her heirs if she
die without recovery of reason—exactly where it would go
if he had not mentioned her insanity at all. And the method
of mentioning the going to her heirs clearly indicates, not
that he ever contemplated the property might go elsewhere,
but that the trusteeship was only during her insanity.
The testator has done exactly what would have happened

if he had merely devised the daughter the same amount
without mention of her insanity—that is, he has done, in
appointing a trustee because of her insanity, what the law
and the court would have done if he had left his will silent
as to the insanity.

In McManxiny v. Sheridan, 81 Wis. 538, 539, the will de
vised all the residue "to my only son, Thomas." "If my son,
who is now absent, will not be heard from within ten years
from today, I will * * * that my property * * *
be equally divided between nephews and nieces." It was
held that the will vested a present estate in Thomas. In
Connor v. Sheridan, 116 Wis. 666, the same will was in
question, and the court held that the title to the land vested
in the nephews and nieces upon the expiration of the ten
years. ~ rST

In re Moran's Will, 118 Wis. 177, discusses contingent
and vested interests fully. The.case is authority for the
statement that what might have been merely a contingent
interest at common law is, under the statute, a vested in-
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terest subject to be divested. This case is authority also for
the rule that in Wisconsin the law favors vesting of estates.
I am of the opinion, therefore, that this property may

be subjected to the county's claim for the support and main-
tence of B.

FMW

' Public Officers — Board of Accountancy — Public Rec
ords — State board of accountancy is required upon de
mand and upon being tendered reasonable fee for certified
copies of its record to furnish same to any person.

It is not required to prepare lists or statistics not con
tained in record.

August 11, 1931.

Board of Accountancy,

68 East Wisconsin Street,
Milwaukee, Wisconsin.

You enclose with your communication of August 4 a copy
of a letter received by the board of accountancy, the con
tents of which are similar to other communications received
by you. You request an- opinion as to whether you are re
quired to furnish such information to the public upon re
quest. You say you do not prepare such information in
pamphlet form and have only the original records of the
board available, and you further say that it is your under
standing, in accordance with sec. 135.02, subsec. (3), Wis.
Stats., that the records of the board are open to the inspec
tion of the public and that , you are not required to copy
such information for all who may apply for it. The demand
upon you reads substantially as follows:

"In order that this association may be in a position to
comply with chapter 135, statutes, we hereby make demand
upon the board of accountancy for the following informa
tion, namely:
"1. Names of all certified public accountants now en

titled to use the title C. P. A. in the state of Wisconsin; 2.
The above list to include and to indicate which of the hold-
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ers of the title C. P. A. (a) have received their certificates
by examination; (b) have received their certificates by
waiver; (c) are residents of the state of Wisconsin; (d) are
nonresidents of the state of Wisconsin (by examination and
by waiver); (e) are at the present time practicing public
accounting in the state of Wisconsin."

Sec. 135.02 (3) provides:

"All certificates issued under the provisions of sections
135.01 to 135.09, inclusive, shall be signed by at least two
members of the board. The board shall record its pro
ceedings, list all certificates issued and revoked and shall
maintain such other records as may be necessary or de
sirable and all records shall be open to the inspection of
the public at the office of the secretary of the board. The
members of the board shall have the power of administer
ing oaths as may be necessary to carry out the provisions
of sections 135.01 to 135.09, inclusive."

There is no provision in chapter 135 relating to the state
board of accountancy nor any other statute which requires

your board specifically to furnish certified copies to any
one demanding the same nor is there a fee provided for such

services.

However, sec. 327.18, Stats., relating to every official rec
ord, report or certificate made by any public officer pur
suant to law, contains in subsecs. (2) and (3) the follow
ing:

" (2) A certified copy of any written or printed matter pre
served pursuant to law in any public office or with any pub
lic officer in this state, or of the United States, is admissible
in evidence whenever and wherever the original is admis
sible, and with like effect."

" (3) Any such officer of this state who, when tendered the
legal fee therefor and requested to furnish such certified
copy, shall unreasonably refuse to comply with such re
quest, shall forfeit not less than twenty nor more than one
hundred dollars, one-half to the person prosecuting there
for."

Under these provisions of the statutes you are required
to furnish certified copies to anyone asking for the same and
tendering to you the legal fees therefor. You will note,
however, that there are no fees specified and the question
occurs: What is a legal fee under the circumstances? The
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provision in sec. 271.45, which provides that when a fee is
allowed to one officer the same fee shall be allowed to other
officers, is not applicable to a situation such as- we have
here. Musback v. Schaefer, 115 Wis. 357. Applying the
principle announced in said decision, it is your duty to fur
nish copies of your record, but you may require as a con
dition precedent to furnish such copies the payment of a
reasonable fee therefor. 1 might suggest that the fees pro
vided for in sec. 14.29 (9), Stats., for the secretary of
state, for furnishing certified copies, might be considered a
reasonable fee for you to charge. There are no fees pro
vided for the railroad commission in similar cases and the
railroad commission has adopted the same fees that are
prescribed for the secretary of state in said sec. 14.29, (9).
I find no statute, however, or law anywhere, which requires
you to comply with the request literally that the public ac
countancy association of Wisconsin has demanded. It has
access to your public records and may require you to fur
nish certified copies of so much of the records as it needs
for its work upon tendering to you the reasonable fee for
the same. You are not required to prepare any statistics
or 'lists of certificate holders other than as they are con
tained in your record. Nothing except certified copies of
the record can be successfully demanded. See Bigelow v.
Blake, 18 Wis. 520.
JEM
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Elections — Citizenship — AlieTis — Deportation — Indi
gent, Insane, etc. — Alien, unless it appears that within five
years after entry he became public charge from causes not
affirmatively shown to have arisen subsequently to landing,
may be deported.

Cost of deportation is not paid by county out of county
funds but by United States government.

Child born of resident alien parents is citizen of this
country and cannot be deported.

August 11, 1931.
Board of Control.

Under date of August 5, 1931, you state that a Mr. and
Mrs. A. were born in Russia, married, and came to this
country in 1913; that at the present time there are eight
children belonging to this couple, all born in the United
States; that the parents have never taken out citizenship pa
pers and are still aliens; that the family has received pub
lic assistance for some time; the father is now a patient in
the state sanatorium at Wales; two of the children are be
ing cared for at the Fond du Lac children's home; and that
the balance of the family are more or less neglected and

rapidly becoming delinquent.
You inquire whether, under these circumstances, the au

thorities of Fond du Lac county could arrange for the de
portation of this family, paying the costs of such deporta
tion from county funds, and also inquire whether, if the
use of county funds were possible for this purpose, it would
be permissible for the children, who were born in this coun
try of alien parents, to be deported with the parents?

Sec. 155, ch. 6, title 8, U. S. C. A. (39 Stats, at Large
889), reads in part, as follows:

"* * * any alien who within five years after entry
becomes a public charge from causes not affirmatively
shown to have arisen subsequent to landing; * ♦ *
shall, upon the warrant of the Secretary of Labor, be taken
into custody and deported

It would hardly seem that this couple could be deported
under this provision of the statute. They have lived in the
United States fourteen years. ♦ .
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You state that they have received public assistance for
some time. But has such assistance been given for over a
period of nine years? And have not the causes for their de
linquency arisen subsequent to their landing?

It is necessary to bring this situation within the above
clause of the statute in order to have the couple deported.
The county, however, does not pay the cost of deportation
from county funds. The funds for deportation are pro
vided for by the federal government. See sec. 156, ch. 6,
Title 8, U. S. C. A. (39 Stats, at Large 890).
The children who are born in this country of parents

who are resident aliens are citizens of the United States
and cannot be deported. The deportation of foreigners
from this country is under the jurisdiction of the secretary
of labor, and any matter of this kind must be submitted to
that department.
JEM

Criminal Laiv — Crime committed prior to enactment of
ch. 181, Laws 1931 (June 5, 1931), will be punished by pen
alty prescribed in statute prior to its enactment. ^

In case of crime committed after enactment of ch. 181

penalty in amended statute will apply.

August 11, 1931.

Board of Control.

In your letter of August 3 you submit the following:

"Prisoner 'A' was sentenced to the Wisconsin state prison
on July 28, 1931, by the municipal court of Racine county
to serve a term of from nine to ten years for assault with
intent to rape, and received at the Wisconsin state prison on
July 29, 1931.
"Chapter 181, laws of 1931, has amended the indetermi

nate sentence law as it applies to the Wisconsin state prison
to the extent that the courts are ordered to prescribe the
minimum sentence as given in the statutes. The minimum
sentence for the crime committed by this person, sec. 340.48,
is found to be one yeai%
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"This man is a first offender, and if the court had proper
ly stated his sentence, he would be eligible for parole consid
eration at the expiration of one year.
"Question: Can this board legally permit Prisoner 'A'

to make application for parole at the expiration of one
year? If not, what procedure is necessary in order that
his sentence be corrected to conform to the present stat
ute?"

Said ch. 181 was approved June 3 and published June 5,
1931. You do not state in your letter when the crime was
committed for which he was convicted, nor when the prose
cution against him was begun.

Sec. 370.04, Stats., reads as follows:

"The repeal of a statute hereafter shall not remit, defeat
or impair any civil or criminal liability for offenses com
mitted, penalties or forfeitures incurred or rights of action
accrued under such statute before the repeal thereof,
whether or not in course of prosecution or action at the
time of such repeal; but all such offenses, penalties, for
feitures and rights of action created by or founded on such
statute, liability wherefor shall have been incurred before
the time of such repeal thereof, shall be preserved and re
main in force notwithstanding such repeal, unless specially
and expressly remitted, abi'ogated or done away with by
the repealing statute. And criminal prosecutions and ac
tions at law or in equity founded upon such repealed stat
ute, whether instituted before or after the repeal thereof,
shall not be defeated or impaired by such repeal but shall,
notwithstanding such repeal, proceed to judgment in the
same manner and to the like purpose and effect as if the
repealed statute continued in full force to the time of final
judgment thereon, unless the offenses, penalties, forfeitures
or rights of action on which such prosecutions or actions
shall be founded shall be specially and expressly remitted,
abrogated or done away with by such repealing statute."

See sec. 371.04, Stats. See also Halbach v. State, 200
Wis. 145; Mihvaukee v. Krupnik, 201 Wis. 1; Whaley v.
State, 200 Wis. 267; Crocked' v. Huntzicker, 113 Wis. 181.

Under the above quoted statute, and "the decisions of our

court, it follows that if the crime was committed prior to
the enactment of the statute, the penalty prescribed in the
statute prior to its amendment will be applicable, and the
sentence of the court in that case is correct. If, however.
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the crime was committed after the enactment of this stat
ute, then the penalty of the statute as amended will be the
one applicable. If the latter is the fact, then the trial court
made a mistake in sentencing the person to an indetermi
nate sentence from nine to ten years—the minimum in the
indeterminate sentence should then have been one year.

In that case I would suggest that you take the matter up
with the trial court, who has the right to change and cor
rect such sentence if the term of court has not expired at
which the original sentence was imposed. The court should
be asked to make such correction.

JEM

Corporations — Foreign Corporations — Under sec.
226.02, subsec. (3), par. (f). Stats., as amended by ch. 183,
Laws 1931, foreign corporation may have only one officially
designated agent for service in state, may change its said
agent from time to time, revokes appointment by later ap
pointment, may revoke previous appointment of secretary
of state and substitute its designated agent, and said sec

tion authorizes service on secretary of state whenever it has
no other designated agent properly on file.

August 11, 1931.

Theodore Dammann,
Secretary of State.

You call attention to the amendment of sec. 226.02, sub-
sec. (3), par. (f), Stats., by ch. 183, Laws 1931, and you
ask:

1. Whether or not more than one person as agent for
the service of process may be appointed.

2. Whether the appointment of an attorney for service
may be revoked and another person appointed.

3. Whether a revocation of one agent's authority must
be revoked before another may be appointed.
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4. Whether a corporation which was heretofore licensed,
and which had appointed the secretary of state as its attor
ney for service, may revoke the appointment of the secre
tary of state and appoint some one else as attorney for
service.

Sec. 226.02 provides that no foreign corporation shall
transact business in Wisconsin until it shall have filed a

certified copy of its articles of incorporation, and:

"(3) Such corporation, by its president, secretary, treas
urer or general manager, shall make and forward to the
secretary of state, with the articles of association or incor
poration above provided for, a statement duly sworn to,
stating:

"(f) Shall constitute and appoint the secretary of state
its true and lawful attorney upon whom the summons, no
tices, pleadings or process in any action or proceeding
against it may be served in respect to any liability arising
out of any business, contract or transaction in this state,
and stipulate that service thereof upon the secretary of
state, or his assistant, shall be accepted irrevocably as a
valid service upon it, and that such appointment and stip
ulation shall continue in force irrevocably so long as any
liability of such corporation remains outstanding in this
state. In lieu of the appointment of the secretary of state
as its attorney any foreign corporation may, at the time of
filing of a certified copy of its articles of association or in
corporation, file in the office of the secretary of state a desig
nation of someone residing within the state and the place
of business or residence of such person upon whom such
notice and process may be served. A copy of such designa
tion, duly certified by the secretary of state, shall be suf
ficient evidence of such appointment. Such notice or process
may be served upon the person so designated, or, in the
event that no such person is designated, then upon the secre
tary of state, and such service shall be a valid service upon
such corporation." (Italics show amendment made by ch.
183.)

Answer to Question No. 1:

The purpose of sec. 226.02 (3) (f) obviously is to insure
that service can be had in Wisconsin upon every foreign
corporation licensed in the state. The purpose of the re
quirement that every foreign corporation shall designate an

agent for services is well set forth in Mutual Reserve Fund
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L. Assn. V. Phelps, 190 U. S. 147, ,47 L. ed. 987, 994, as
follows:

r^ncl other kindred statutes enacted in
various States indicate the purpose of the State that foreign
corporations engaging in business * * * shall * *
not compel a citizen having such a controversy to seek for
the purpose of enforcing his claims the State in which the
corporation has its home/'

Sec. 262.09 (13) provides that summons may be served
upon a foreign corporation by delivering a copy "to any
such officer being within the state, or to any agent having
charge of or conducting any business in this state, or any
trustee or assignee of such corporation, or upon the secre
tary of state, as provided in section 226.02." Service, there
fore, is not restricted to the agent appointed under sec.
226.02.

To construe the statute as amended, however, to permit
a corporation to designate, under this section, any number
of persons upon who service may be made would De going
beyond the language of the statute. I am of the opinion that
the statute contemplates that some one person shall be des
ignated in lieu of the secretary of state as formerly re
quired. As we have seen, the corporation may have other
representatives in the state upon whom service may be
made under other statutes. Likewise, if the corporation
desires to file with the secretary of state a list of names of
those who are its authorized agents for service and the sec
retary of state is agreeable to file the same where it shall
be available to persons who may wish to make service upon
the corporation, this may be done. But I am of the opinion
that this is apart from and not within the intent or pur
pose of this section and that but one agent may be desig
nated and filed under this section.

Answer to Question No. 2:

The statute as it formerly read, relating solely to the ap
pointment of the secretary of state, required that the ap
pointment should "continue in force irrevocably so long as
any liability of such corporation remains outstanding in this
state." Under this statute, there being but the one official
who could be so appointed, obviously no revocation could be
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had. See Hunter v. Mutual Reserve L. Ins, Co,, 218 U. S.
573, 54 L. ed. 1155, 1162. Bearing in mind, however, that
the general rule is that a principal may revoke the authority
of an agent at any time, and that the purpose of the statute
is to insure that every licensed foreign corporation shall
have an agent in the state upon whom service can be made
and not to insure that a particular agent shall continue as
such agent, it seems to me that the statute permits revoca
tion of the appointment if another agent is substituted.
This is in effect the holding of the court under a similar
statute in Brown-Ketcham Iron Works v. Geo. B. Swift Co.
(Ind.), 100 N. E. 584, and Mullins v. Central C. & C. Co., 73
Ark. 333. It seems to me, also, that it permits revocation
of the appointment and the substitution of the secretary
of state. Clearly, in case of the death or removal from the
state of the agent appointed and the failure to appoint an
other agent, service may be made upon the secretary of
state; that is, the provision that "in the event that no such
person is designated" does not mean that in the event no
such person is designated at the time of filing the articles,
but that if no such person presently has the statins of the
designated agent, then service may be made upon the secre
tary of state. I think this would be the effect of a change
in the "place of business or residence" of the designated
agent, without correcting the filing.

In Mutual Reserve Fund L. Asso, v. Phelps, 190 U. S. 147,
47 L. ed. 987, 994, the court said:

"* * * Many of those statutes simply provided that
the foreign corporation should name some person or per
sons upon whom service of process could be made. The in
sufficiency of such provision is evident, for the death or re
moval of the agent from the State leaves the corporation
without any person upon whom process can be served
«  * * ff

It seems to me that our statute has made provision for
service on the secretary of state in the contingency of there
being no designated agent, from whatever cause.

I am of the opinion, therefore, that not only may the ap
pointment be revoked and another agent substituted, but
the appointment may be revoked without the substitution
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of another agent, the corporation having been required at
the time of filing its articles to stipulate as required by this
section that in case it has no designated agent under the

portion of the section added by ch. 183, Laws 1931, service
may be made upon the secretary of state.

Answer to Question No. 3:

I have already given it as my opinion that but one per
son may have the status of the designated agent under this
section. I am of the opinion that the designation of a dif
ferent agent from the one formerly designated would nec
essarily have to be construed as a revocation of the former
appointment, so as to constitute the person last named as
the officially designated agent under this section. In case
of the later appointment of a different person, no express
words of revocation of the former appointment would be
necessary. This was the holding under a similar statute in
Mullins V. Central C. & C. Co., 73 Ark. 333.

Answer to Question No. 4:

The provision in the new part of the section that the
designation should be "at the time of the filing of a certifi

cate copy of its articles," if taken literally, would exclude
any later appointment. This would be inconsistent with
the foregoing answers to questions 2 and 3, that the cor
poration may revoke the person first appointed and made
a new appointment.
I am of the opinion that the requirement that the ap

pointment should be at the time of filing the articles is in
tended merely to carry out the purpose of the statute that
license shall not issue to the corporation until it has desig
nated an agent in this state for service. Connecticut Mutual.
Life Ins. Co. v. Spratley, 172 U. S. 602, 43 L. ed. 569, holds
that no contract was created by the fact that a foreign cor
poration availed itself of the privilege of transacting busi
ness in a state upon being licensed and appointing an agent
for service, but that it is competent for the legislature to
pass other statutes relating to service of process or ap
pointment of agent, applicable to a corporation already in
the state.

The 1931 act contains nothing to indicate that the legis
lature desired to discriminate between corporations previ-
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ously admitted and those to be subsequently admitted, and
I am of the opinion that a previously admitted corporation
may act under the new portion of the section at any time
by designating an agent other than the secretary of state
and that such designation, with or without express revoca
tion of its former designation of the secretary of state, will
operate as a revocation of such former designation and as
the substitution of the newly designated agent.

In view of the interpretation I have placed upon the
amended statute, I suggest that the form of appointment be
altered to read substantially as follows:

a

corporation organized under the laws of the state of
by these presents constitutes and appoints

(Name of attorney) (Give number, street and city)
its true and lawful attorney upon whom all summons, no
tices, pleadings or process in any action or proceeding
against such corporation, brought in the state of Wiscon
sin, may be served, and such corporation hereby agrees
that such service on the said attorney shall be of the same
legal force and effect and validity as if served on the cor
poration. Such corporation further agrees that in case of
the death, removal from the state, removal within the state
without correction of the address herein, of its said attor
ney, or if for any reason whatsoever he shall cease to be its
attorney with the powers herein named and no other at
torney shall be properly substituted, service upon the secre
tary of state shall be service upon the corporation; and that
these agreements shall continue in force and effect so long
as any liability remains outstanding against such corpora
tion in the state of Wisconsin.

FMW
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Constitutional Law — Public Printing — Wisconsin Re
ports — Ch. 408, Laws 1931, amending sec. 35.75, Stats.
1929, to eliminate from requirements of contracts for print
ing Wisconsin reports provision for three hundred fifty free
copies to state, was not intended to apply to existing con
tract, and, if it did, amendment would be to grant "extra
compensation" to contractor in violation of constitution.

August 11, 1931.

F. X. Ritger,

Director of Purchases.

You ask whether ch. 408, Laws 1931, amending sec. 35.75
of the statutes so as to eliminate from the requirements
of contracts for the printing of the supreme court reports
the provision for three hundred fifty free copies to be fur
nished the state, applies to an existing eight year contract,
expiring July 30, 1934. Two questions are involved: (1)
Did the legislature intend the change to apply to the exist
ing contract? (2) Would such a change by the legislature
in the existing contract be constitutional?
The legislature did not expressly attempt to change or

authorize a change in the existing contract. Sec. 35.75 pro
vides that all contract periods for the publication of the
supreme court reports shall be eight years, commencing on
August 1, 1918, and in each eighth year thereafter; and the
section then enumerated various provisions, which the con
tract shall contain, among which is the requirement that the
contractor shall furnish the state three hundred fifty free
copies. It would have been a simple matter for the legisla
ture to expressly provide that the change in the law should
apply to the existing contract, and not having done so, a
strong inference exists that it did not so intend. Argu
ment might be made that ch. 408, by enacting in presenti,
an appropriation for the purchase of copies of the Wisconsin
reports evidences an intent that the state shall pay for all
copies furnished by the contractor after the enactment of
the amendment. It is to be noted, however, that the ap
propriation is not a specific sum, but is "a sufficient sum."
It seems the more reasonable inference that the legislature,
to avoid its being overlooked by the next legislature, pro-
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vided this appropriation in the same act whereby it changed
the specifications of future contracts, merely to make cer
tain that when such a future contract should be entered into

the money to purchase copies for the state would be avail
able. If the legislature had provided that a certain sum of
money should be available for this purpose on July 1, 1930,
for instance, it would be the expression of a definite inten
tion which is not expressed in the appropriation as made.
I am of the opinion, therefore, that the legislature in

tended merely to amend the specifications relating to such
contracts for the printing of the supreme court reports as
might be made in the future and did not intend to affect or
change the existing contract.

Assuming, however, that the legislature intended to make
this change in the existing contract for the balance of its
term, would such an act be within the power of the legis
lature? Art. IV, sec. 26 of the constitution provides:

"The legislature shall never grant any extra compensa
tion to any * * * contractor, after the services shall
have been rendered or the contract entered into."

This clause of the constitution was under consideration
in Carpenter v. State, 39 Wis. 271, and the court there said,
pages 284-285, in discussing the meaning of "extra compen
sation" :

*  * ^nd we believe that this word is used in this

sense, in preference to others, in the prohibition, for the
very purpose of effectually preventing all legislative tamper
ing with the fixed prices of public contracts.

"Legislative history points and sanctions the policy of
the constitution. It indicates the purpose of the section to
save the legislature from the importunity of public contrac
tors and servants, and the treasury from the discretion of
the legislature in their favor; to limit contractors with
the state, beyond pretense and device, to the precise com
pensation fixed by their contracts. Under this salutary re
straint, no misfortune or rapacity can ever avail in a court
of justice, by any artifice or circuity, to change the rule of
recovery on a contract with the state. Where there is no
fraud or mistake which would authorize a court to avoid
or reform any contract, the contract itself must govern. If
the compensation be too high, the state must bear the loss;
if too low, the contractor must suffer it. The constitution
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leaves no room to legislature or court for equitable consid
erations of quantum meruit. We cannot say that the stat
ute before us is not equitable; but we do hold that it is not
constitutional."

This case is quoted from with approval in Dale Engineer
ing Co. V. State, (1921) 186 N. Y. S. 490, which arose under
a New York statute providing additional compensation to
contractors with the state by reason of the extra cost to
them caused by the war. That case and a later New York

case, Gordon v. State, (1922) 233 N. Y. 1, 134 N. E. 698,
21 A. L. R. 562, held, according to the syllabus of the later
case, as follows:

"The legislature cannot, under the constitutional provi
sion forbidding it to grant extra compensation to any con
tractor, provide for releasing road contractors from their
contracts when the cost was increased by war conditions,
and permit them to secure judgment for extra compensa
tion in the court of claims, which should be paid by money
subsequently appropriated."

In Davis Construction Co. v. Commissioner's (Ind. 1921),
182 N. E. 629, 21 A. L. E. 557, it was held, according to the
syllabus:

"The attempt to permit county commissioners to relieve
from their contracts persons who have entered into con
tracts for highway construction, of a limited class only, in
case of threatened shortage of labor and materials because
of war conditions, grants an unconstitutional special privi
lege."

If the loss to a contractor with the state by reason of
war conditions did not authorize the legislature to deal
equitably with the contractor by reason of this express pro
vision in the constitution, then surely the mere circum
stance that the contractor for the publication of the Wis
consin reports finds that he has entered into an improvident
contract does not authorize the legislature to make good to

him his loss or any portion thereof.

Inasmuch as these free copies are furnished to the state

by the contractor, some question might be raised whether

a question of "extra compensation" under the foregoing con

stitutional provision is involved. It appears to me, how-
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ever, that the compensation from the state to the contractor
in this contract is the right granted to publish the official
Wisconsin reports and that to grant to this contractor the
further compensation of pay for the three hundred fifty

volumes which in the contract it has agreed to furnish the
state free would clearly be a grant of "extra compensa
tion."

However, if we take the view that this is not the usual
form of compensation flowing from the state to a contrac
tor and is therefore not within the intent of the foregoing
constitutional prohibition, the right of the state under the

contract to these three hundred fifty copies is property of
the state and it requires no citation of authority to estab
lish that the legislature may not grant away property of
the state for a private purpose.
I am clear, however, that an attempt by the legislature

to make the proposed change apply to the existing contract
would be the granting of "extra compensation" to a con
tractor and therefore within the prohibition of art. IV, sec.
26 of the constitution.

The fact that such a construction of the amendment made

by ch. 408, Laws 1931, would result in its unconstitution-
ality is an added ground for my opinion that the legislature
did not so intend, for statutes will not be so construed as
to make them unconstitutional unless po other reasonable
construction can be reached.

You are advised, therefore, that the amendment of sec.
35.75 by ch. 408, Laws 1931, eliminating from the require
ment of contracts for the printing of the Wisconsin reports
the provision for three hundred fifty free copies to the state
does not apply to the existing contract.
FMW
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Fish and Game — Bounties — Under sec. 29.61, Stats.,
requiring county board to fix rewards for killing of certain
specified animals, it is mandatory, not discretionary, with
county to authorize such rewards.

August 12, 1931.

James P. Cullen,

District Attorney,

Prairie du Chien, Wisconsin.

In your letter of August 7 you refer to sec. 29.61, Stats.,
and you inquire whether under those provisions it is dis
cretionary with the county to authorize such rewards. Said
sec. 29.61, subsec. (1), reads thus:

"The governing body of any county, town, city or village
shall direct that every person who shall kill any crow shall
be entitled to a reward of not to exceed twenty-five cents,
or any sharp-shinned or Cooper's hawk twenty-five cents, or
any pocket gopher twenty-five cents, or any streaked gopher
ten cents, or any black, brown, gray or Norway rat, com
monly known as the house rat or barn rat five cents, or any
rattlesnake fifty cents, or any gi'ound hog or woodchuck
twenty-five cents."

You will note that the language here used has a manda
tory significance. It says "the governing body of any
county, town, city^r village shall direct." It is true that
under certain conditions the word "shall" is sometimes con

strued as "may," but we believe that no such construction
is possible in this case, for the statute as it read prior to
1927 had a permissive meaning only, for it used the word
"may" instead of "shall" and the legislature by chapter
452, Laws 1927, amended said section, changing the word
"may" to "shall." I believe this is decisive of the legisla
tive intent as it clearly shows that it was their intention to
make this statute mandatory instead of permissive only.
The county, town, city or village still has the option to

lower the rewards to a smaller figure than those designated
in the statute. The statute purports only to give the maxi-
muih that the county board may authorize. In the absence
of any action by the county, I am of the opinion that the
maximum as fixed by statute is the one that is in force.
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In the case of Clarke v. Milwaukee County, 53 Wis. 65,
where the statute provided that in a county superintendent
district containing more than ten thousand inhabitants, the
superintendent was entitled to a salary of not less than eight
hundred dollars per annum, it was held that the county su
perintendent was entitled to a salary of eight hundred dol
lars notwithstanding a resolution of the county board fix
ing it at five hundred dollars. In that case the statutory
figure of eight hundred dollars was controlling as I believe
in the present case the maximum fixed by statute will be
controlling in the absence of a lower reward fixed by the
county board.

JEM

Automobiles — Laio of Road — Ch. 478, Laws 1931,
amending sec. 85.08, Stats., 1929, is operative and applies
only to judgments entered in causes of action which accrued
subsequently to date said chapter went into effect.

August 12, 19B1.

Theodore Dammann,

Secretary of State.

You submit for the consideration of this department the
following question and request an opinion thereon:

"Is there any clause in chapter 478 of the laws of 1931
that could be interpreted to make the law retroactive with
reference to judgments rendered prior to the passage of this
law?"

In XIX Op. Atty. Gen. 63, this deparment ruled that
sec. 85.08, subsec. (10), par. (e). Stats. 1929, should be
construed to operate prospectively and does not apply to
past transactions. This section was there held not to apply
to a case where a judgment was obtained prior to the pass
age of said section, and which is still unsatisfied.
In XIX Op. Atty. Gen. 274, it was held that in order to

justify action for revocation of a driver's license under sec.
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85.08, subsec. (10), par. (e), Stats., 1929, the cause of ac
tion upon which the judgment is given must have accrued
after the law went into effect.

A careful examination of ch. 478, Laws 1931, amending

sec. 85.08 of the statutes, discloses no intention on the part
of the legislature that this chapter is to operate retroac

tively, and that it is to apply to judgments entered prior to
the passage of this law.

It is therefore the opinion of this department that ch.
478, Laws 1931, amending sec. 85.08 of the statutes, is op
erative and applies only to judgments entered in causes of
action which accrued subsequent to the date said chapter
went into effect.

HHN

Automohiles — Taxation — Motor Vehicle Fuel Tax —

Oleum spirits, Stoddard solvents. Napoleon spirits, and
other naphthas of similar nature are under express provi
sions of sec. 78.02, subsec. (2), Stats., and subject to pay
ment of motor vehicle fuel tax under ch. 78, Stats.

August 12, 1931.

Solomon Levitan,

State Treasurer.

You state that there is presently being placed on the mar

ket a brand of naphtha, the specifications of which come
very close to those of kerosene. This naphtha is sold on
the market under the name of Oleum spirits, Stoddard sol
vents, Napoleon spirits, and is used almost entirely for dry
cleaning and paint mixing. The hazardous properties of

this liquid are in a class with those of kerosene as deter
mined by the underwriters' laboratories standard for trans
portation, but it is still possible to mix this naphtha with
casing-head gasoline on a basis of about fifty-fifty and pro
duce a motor vehicle fuel that can be used in cars, although
the price of the naphtha mentioned would be against this
mixing. You request the opinion of this department on the
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question whether this naphtha is in the same category as
kerosene and may be exempt from the payment of gasoline
taxes under chapter 78 of the statutes.
Ch. 78, Stats., provides for the payment of a motor ve

hicle fuel tax. Subsec. (2), sec. 78.02, Stats., provides:

" 'Motor vehicle fuel' means and includes gasoline, ben
zine, naphtha, benzol, and all other volatile and inflammable
liquids as may be used for operating or propelling motor
vehicles except the produce commonly known as kerosene."

It will be noted that subsec. (2), sec. 78.02, Stats., spe
cifically includes naphtha, but exempts kerosene from the
payment of the motor vehicle fuel tax under the provisions
of ch. 78. Since the naphtha which is sold on the market
under the name of Oleum spirits, Stoddard solvents, Napo
leon spirits, and other trade names, may be used as a motor
vehicle fuel by being mixed with casing-head gasoline, it
comes within the definition of the above mentioned section.

Although naphtha sold on the market under the trade name
of Oleum spirits, Stoddard solvents. Napoleon spirits, and
the like, is used primarily for dry cleaning and paint mix
ing, it "may be used for operating or propelling motor ve
hicles" and hence must be held to be included within the

liquids upon which the motor vehicle fuel tax must be lev
ied.

It is, therefore, the opinion of this department that the
treasury department is not authorized to exempt Oleum
spirits, Stoddard solvents. Napoleon spirits, and other
naphthas of a similar nature from the payment of the gaso
line motor vehicle fuel tax.

HHN
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Counties — County Ntirse — Expense accounts for travel
of county nurse must be presented to county board before
clerk issues order upon county treasurer in payment of
same.

August 12,1931.

R. C. Trembath,
District Attorney,

Hurley, Wisconsin.

In your communication of August 4 you state that your
county board has set a certain amount per month as the
salary of the county nurse; that in addition to this salary
the county also allows said nurse the sum of eight cents per
mile for travel.

You inquire whether it is necessary that the expense
account of said nurse for travel be presented to the county
board before the clerk issues an order upon the county
treasurer in payment of the same. You refer to the opinion
of this department XX Op. Atty. Gen. 416, in which the
question was discussed as to what country orders the county
clerk was required to countersign.

The exceptions are noted in said opinion. The expense
account of the clerk is not one of these exceptions. It
comes within the general rule. Your question is, there
fore, answered in the affirmative.

JEM

School Districts — Officers of school district may be le
gally elected at adjourned annual meeting.

August 13, 1931.

John Callahan, State Superintendent,
Department of Public Instruction.

Under date of August 8 you submitted the following facts
and request for an opinion:

"The regular annual school district meeting was held on
July 13 last. Some business was transacted at this meet-
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ing. A motion was made to adjourn before officers were
elected. Some one called attention to the fact that no offi
cers had been elected, but a prominent citizen arose and
said that these officers could be elected at the adjourned an
nual meeting which had already been provided for to be
held July 27.
"The board in this city consists of seven members. At

the adjourned meeting there were three vacancies and three
members were elected to fill them.
"The question before you is to determine the legality or

illegality of the election of these board members at the ad
journed annual meeting July 27."

In sec. 40.03, Stats., the date for the annual meeting of
all common school districts is fixed as the second Monday

of July at eight o'clock in the afternoon, but it provides that
a different hour may be fixed' by any annual meeting for
the next annual meeting.

Sec. 40.04 provides

"The annual common school district meeting shall have
the power:

"(2) To adjourn, from time to time.
"(8) To choose a director, treasurer and clerk, by bal

lot, and a majority of the votes shall be necessary for a
choice.

Under the above provision it is apparent that the elec
tors of a school district may transact any business at an ad
journed annual meeting that can be transacted at any an

nual meeting, for the adjourned meeting is still the annual
meeting.

The annual meeting having the power to choose the offi
cers of the board, it is our opinion that such election may
be held at an adjourned meeting. We are strengthened in
this conclusion by the fact that formerly the statute con
tained the following provision, sec. 40.09, Stats. 1925:

"The inhabitants of any school district qualified by law
to vote at a school district meeting when assembled at the
first and at each annual meeting in their district or at any
adjournment thereof in their district shall have power:
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" (3) To choose a director, treasurer and clerk. The elec
tion of all officers shall be by ballot and a majority of all
the votes cast shall be necessary for a choice.

<<« #

This statute was changed in a revisor's bill, ch. 425, Laws
1927. In changing the statute and eliminating subsection
(3) of section 40.09, we find in the revisor's note of 1927

the following:

"Section 40.04 is derived from old section 40.09. Old
subsection (3) is omitted because it is a duplication of other
provisions of the statutes."

It is apparent that the revisor did not intend to change
the statute and take away from adjourned school meetings
the power to elect the officers of the district which was ex

pressly given by sec. 40.09, subsec. (3) above quoted. We
therefore advise that the election of the board members at

the adjourned meeting of July 27^ is legal. See XII Op.
Atty. Gen. 217.

JEM

School Districts — Tuition — Children of school age who
are inmates of child welfare agency home and under its-
care and control may not be excluded from public schools
of school district in which such institution is located.

Such school district has no right to charge such children
tuition fee,

August 14, 1931.

John Callahan, State Superintendent,
Department of Public Instruction.

You submit for the consideration of this department the
following statement of facts and request an opinion thereon:
You state that the Adams School for Girls and Boys is- a

duly organized nonprofit sharing corporation under the laws
of the state of Wisconsin, and is a child welfare agency duly
licensed by the state board of control. The Adams School
maintains a home for orphan, neglected and dependent chil-
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dren at the village of Winneconne, Winnebago county, Wis
consin. The said village of Winneconne comprises a school

district and maintains therein graded schools and a high

school. The children of school age, who are inmates of the
said Adams School and under its care and control, regu
larly attend the public schools in Winneconne.
On July 13, 1931, by a majority vote of the resident elec

tors of the school district of the village of Winneconne, the
following resolution was adopted:

"That there be no children admitted to the school district
of the village of Winneconne, Winnebago county, Wiscon
sin, schools from the so-called Adams School for Girls and
Boys for the ensuing school year."

The questions raised in this connection are:

1. Has the village of Winneconne a right to exclude the
children of school age who are inmates of the Adams School
for Girls and Boys from the public schools of Winneconne?

2. Assuming that such children may not be excluded
from the public schools of Winneconne, has the village of
Winneconne a right to charge a tuition fee?

1. Your first question must be answered in the nega

tive. The children of school age who are inmates of the
Adams School for Girls and Boys and under its care and
control have all resided in the school district of Winneconne

for several years. They have been sent to this institution
—which is a child welfare agency duly licensed by the state

board of control—by courts of competent jurisdiction under
the provisions of sec. 48.07, Stats. These children are of

school age, and under the law are entitled to be received

and instructed free of charge in the public schools of the

state of Wisconsin. Art. X, sec. 3, Wisconsin Const. The

institution to which such children have been sent and which

controls, cares for and maintains them must send them to

school to be educated. Sec. 40.70, Wis. Stats., the compul

sory school attendance act, provides that the person who con

trols and cares for a child must send such child to school,

and, upon his refusal to send the child to school, may be

prosecuted, fined and imprisoned for such neglect or refusal.

Under the provisions of sec. 40.13, subsec. (1), par. (a),
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Stats., children of school age who are inmates of a private
nonprofit sharing home, must be included in the school
census, for only children cared for at a charitable or penal
institution of this state are excluded from such school cen
sus report. It is clear that in the present case, the Adams
School for Girls and Boys in all respects stands in loco pa-
rentis to each of the children under its care and control, and
being the actual legal guardian by court order, in most
cases, and such institution being located within the school
district of Winneconne, these children must likewise be
considered as residents of the school district of the village
of Winneconne, for it is well established that where a child
of school age is sent or goes into a certain school district
with the primary purpose of securing a home with a par
ticular family, such child is entitled to the benefits of the
public schools of such district free of charge. State ex ret.
School District No. 1 v. Thayer, (1889) 74 Wis. 48, 59, 41
N. W. 1014; State ex rel. Smith v. Board of Education,
(1897) 96 Wis. 95, 100, 71 N. W. 123. In the present case,
the children in question are all of school age and have been
sent into the Winneconne school district with the primary
purpose of securing a home in the institution known as
the Adams School for Girls and Boys, and hence, such chil
dren are entitled to the benefits of the public schools of the

school district of the village of Winneconne free of charge.

The above construction of the laws of Wisconsin, under
the liberal educational policy adopted by the state of Wis
consin, is a reasonable one in the interests of these children
and for the public good, and cannot be considered as an in
discriminate addition of aliens and nonresidents to the Win

neconne school district. However, it should be construed to

extend only to cases where the facts are similar to those
under consideration.

2. The first question submitted having been answered in
the negative, the question still remains whether the vil
lage of Winneconne has a right to exact a tuition from such
children.

It is the rule in this state that where a child of school

age is sent or goes into a certain school district with the
primary purpose of securing a home with a particular fam-
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ily, such child is entitled to the benefits of the public schools
of such district free of charge. State ex rel. School District

No. 1 V. Thayer, supra; and State ex reli Smith v. Board of
Education, supra. It therefore follows that the village of
Winneconne has no authority to exact a tuition fee for per
mitting the children of school age who are inmates of the
Adams School for Girls and Boys to attend the public
schools in the village of Winneconne.

HHN

Taxation — Income Taxes — Interest and penalty on de
linquent income tax prescribed by par. (d), subsec. (4),
sec. 71.10, Stats., must be added to income tax paid by
check dated and mailed August 1, 1931, and received by
county treasurer on August 3, 1931. Oh. 443, Laws 1931,
extends time for payment of income taxes (without becom
ing delinquent) only to July 31, 1931.

August 14,1931.

R. A. Forsythe,

District Attorney,
Hudson, Wisconsin.

In your letter of August 6 you state that the county treas
urer of St. Croix county received on August 3, 1931, a
check in payment of income taxes, which check was dated
August 1, 1931, and was mailed August 1, 1931. You ask
whether there should be added to the tax the interest and

penalty on delinquent income taxes prescribed by par. (d),
subsec. (4), sec. 71.10, Stats.
The answer is, Yes. Ch. 443, Laws 1931, entitled, an

act "to extend for one month the time for the payment of
income taxes in 1931," provides expressly to the effect that
the taxes on incomes of persons who report on a calendar
year basis, which, under the provisions of subsec. (4), sec.

• 71.10, Stats., became due and payable on June 1,1931, shall
not become delinquent if paid at any time "prior to August
1, 1931."
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Under no circumstances could it be said that the tax was

paid "prior" to August 1, 1931, when the payment was

mailed on August 1, 1931, and was not received by the
county treasurer until August 8, 1931.

FCS

Trade Regulation — Trading Stamps — Scheme by which
any boy or girl under sixteen years of age is given prize

who receives votes based upon number of wrappers, labels,
cartons or sales slips which he or she collects, used or at
tached to merchandise when sold, and receives in addition
certain per cent in cash for said labels is in violation of
sec. 134.01, subsec. (1), Stats., unless person or company
conducting campaign is manufacturer or acting as agent of
manufacturer.

August 14, 1931.

Walter A. Graunke,

District Attorney,
Wausau, Wisconsin.

With your letter of August 1, 1931, you have enclosed an
advertisement from the Fond du Lac Commonwealth Re

porter, which is proposed to be run in the Wausau Record
Herald, and you inquire whether the scheme proposed in
said advertisement is in violation of sec. 134.01, subsec. (1),
Stats.

The advertisement initiates a campaign purported to be
conducted by The Jones & Schoenfeld Co., Peoria, Illinois.
It contains a great many articles of merchandise which may
be purchased in any store where the same is sold. Any boy
or girl under sixteen years of age, residing in the country
or nearby towns is eligible, and upon turning in the labels,
wrappers, cartons or sales slips used or attached to the mer
chandise when sold, will be entitled to a certain number of
votes for prizes, the number of votes being determined by.
the price of the articles purchased. In addition to having a
chance to win a prize by getting the greatest number of
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votes, each boy or girl will receive one per cent in cash,
based on the retail price of everjrthing he has turned in, if
he does not win a prize.

Sec. 134.01 (1) provides as follows:

"No person, firm, corporation, or association within this
state shall use, give, offer, issue, transfer, furnish, deliver,
or cause or authorize to be furnished or delivered to any
other person, firm, corporation, or association within this
state, in connection with the sale of any goods, wares or
merchandise, any trading stamp, token, ticket, bond, or
other similar device, which shall entitle the purchaser re
ceiving the same to procure any goods, wares, merchandise,
privilege or thing of value in exchange for any such trad
ing stamp, token, ticket, bond or other similar device, ex
cept that any manufacturer, packer, or dealer may issue
any slip, ticket, or check with the sale of any goods, wares
or merchandise, which slip, ticket or check shall bear upon
its face a stated cash value and shall be redeemable only in
cash for the amount stated thereon, upon presentation in
amounts aggregating twenty-five cents or over of redemp
tion value, and only by the person, firm or corporation issu
ing the same; provided, that the publication by or distribu
tion through newspapers, or other publications, of coupons
in advertisements other than their own, shall not be con
sidered a violation of this section; and provided further,
that this section shall not apply to any coupon, certificate or
similar device, which is within, attached to, or a part of any
package or container as packed by the original manufac
turer and is directly redeemed by such manufacturer."

The italicized portion of this section was added by ch.
238, Laws 1931.

If Jones and Schoenfeld Co. are the manufacturers of the

merchandise, or are the agents acting for the manufacturer,
the scheme, in our opinion, is not in violation of this stat
ute, in view of the amendment by the last legislature, mak
ing an exception in cases where the coupons are directly re
deemed by the manufacturer and given by them.

If, however, they have no connection with the manufac
turer, and do not come under the exception given in the last
clause of this section, we are of the opinion that the scheme
proposed, if carried out, is in violation of sec. 134.01 (1).
JEM
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State Property ~X Ray Films —'Pio statute regulates
X ray film storage, but industrial commission may correct
fire hazards and commissioner of insurance may recom
mend preventive measures in state buildings.

August 17, 1931.

Board of Control.

You ask what statutes cover the storage of X ray films in
institutions; what location is called for and what type of file
is required.

I find no statute directly relating to the subject. Under
sec. 101.10 (5b), the industrial commission has jurisdiction
to examine into and cause to be corrected any condition lia
ble to cause fire. Under ch. 210, the commissioner of insur
ance determines the applicable rate of insurance in the state
fire fund and has, in administrating this chapter, following
an inspection of the state prison at Waupun, made recom
mendation that the films which had theretofore been stored
in wooden files be placed in steel files.

The prison maintains a filing room in the basement, which
is substantially fire proof. At the university, where there
are a great many thousands of X ray films, regular fire
proof storage vaults are provided, and steel files are used.
FMW
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Courts — Quo Warranto — School Districts — School
Board Member — Public Officers — De Facto Officer — Per
son declared elected by chairman of school district meeting
as member of school board by plurality vote instead of ma
jority vote is de facto officer.

Procedure to test legality of his election is by action of
quo ivarranto.

August 17, 1931.

John Callahan, State Superintendent,
Department of Public Instruction,

You submit the following:

"There were three candidates voted upon for a position on
a board of education having seven members. The voting
was by ballot. One received 100 votes; another 90, and the
other 65. The chairman declared the person receiving 100
votes, elected, notwithstanding he did not receive a majority
of the votes cast as required by subsec. (8) sec. 40.04 of the
Wisconsin statutes.

"Question: What is the situation in regard to this election
for office, and what procedure can be followed if the election
is not legal?"

Under sec. 40.04 subsec. (3) Stats., a member of the
school board is required to be elected by a ma,jority of the
votes cast. The election is therefore invalid and if the of

ficer who received the vote is now in possession of the office
and acting as such member of the board, he is a de factor of
ficer. State ex rel. Elliot v. Kelly, 154 Wis. 482; Chicago &
N. W. Ry. Co. V. Langlade Co., 56 Wis. 614.
The proper procedure is to commence an action in the na

ture of a quo warranto. State ex rel. Lochschmidt v. Rais-
ler, 183 Wis. 672; State ex. rel. Danielson v. Zuehlke, 133
Wis. 677; State ex rel. Nelsen v. Mott, 111 Wis. 19.
JEM
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Municipal Corporations — City Manager Cities — Public
Health — Health Commissioner—City manager city may
provide for agency different from city health commissioner,
providing by sec. 141.02, Stats., for performance of powers
and duties imposed by that section.

City manager has power to appoint administrative per
sonnel.

August 17,1931.

Dr. C.' a. Harper,
State Health Officer,

Board of Health.

You ask:

"Can a city under the city manager form of government
legally dissolve (do away with entirely) the local board of
health? Does the law demand that a local board of health be
maintained at all times? If the local board of health is
maintained, does it have the right of appointing the health
officer or does that duty devolve upon the city manager?"

Sec. 141.02, Stats., provides:

"(1) In cities under general charter the mayor shall,
once in two years, unless otherwise provided by ordinance,
nominate a regular licensed physician as health commission
er, * * *.

"(2) The commissioner shall have the powers and duties
provided for boards of health and local health officers
sj: « :f: n

In an opinion rendered you on June 1,1931, XX Op. Atty.
Gen. 359, you were advised, p. 361:

*  ♦ ap cities under general charter are now, with
out exception, subject to the provisions of sec. 141.02, with
out expressing an opinion as to the power of such city under
the home rule provision of the constitution to elect not to be
controlled thereby."

Ch. 64 is entitled "City manager plan" and contains the
following provisions:

"Any city of the second, third or fourth class may reor
ganize under the provisions of this chapter, * * Sec.
64.01, subsec. (1).
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"Any law applicable to any city before its reorganization
and not inconsistent with the provisions of this chapter
shall apply to and govern such reorganized city." Sec. 64.02

"The council shall possess and exercise all legislative and
general ordinance powers imposed and conferred by general
law or special charter upon the mayor and common council
and the various boards and commissions not inconsistent
with this chapter, and in force in such city at the time of its
reorganization and such additional powers as are hereinaf
ter imposed and conferred, but such council shall not have
the power to enact special executive or administrative or
ders, it being the intent of this chapter to separate the legis-.
lative and executive powers of city government.". Sec. 64.07

"(1) The council shall upon the report and recommenda
tion of the city manager have the power to create general
departments of city administration. * * *
"(2) All administrative boards and commissions existing

in such city prior to its reorganization shall continue to ex
ist after its reorganization under this chapter until abol
ished, altered or reorganized by ordinance of the council.
The council shall have power upon the report and recom
mendation of. the city manager to alter, reorganize or abol
ish by ordinance any administrative board or commission
with the exception of the board of education.
"(3) The board of education shall continue to be elected

or appointed as provided by law and shall continue to have
the same power and authority as possessed prior to the re
organization of such city under this chapter, provided that
such board may be discontinued by a vote of the people held
in accordance with the provisions of section 10.43 of the
statutes, and in such case the powers and duties of such
board shall be exercised and performed by the council and
city manager in accordance with the general provisions of
this chapter." Sec. 64.10.

" (1) The city manager shall be the chief executive officer
of the city and head of the city administration and shall
possess and exercise all the executive and general adminis
trative powers imposed and conferred by general law or spe
cial charter upon the mayor and common council and upon
the various boards, commissions and officers and in force in
such city at the time of its reorganization under this chap
ter, and such additional powers as are herein imposed and
conferred.

*  *

"(3) The city manager shall have the power to appoint'
all heads of departments, all subordinate city officials and all
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city employes and to remove such appointees at any time
their services or the conduct of their offices become unsatis
factory to him; provided, that this subsection shall not be
construed as depriving the board of fire and police commis
sioners of any city of all the powers conferred by section
62.13." Sec. 64.11.

The conclusion is inescapable that the legislature intended
to empower the council of a manager city to create and
maintain only such departments of city government as it
should determine necessary. The powers and duties con
ferred upon cities and city departments and officials by the
statutes are not left suspended, but are imposed upon the
council if legislative, and upon the manager if executive or
administrative. This includes the powers and duties of the
city health commissioner under sec. 141.02, Stats.
You are advised therefore that a manager city may pro

vide such administrative officials as it determines necessary
to carry out the powers and duties required by the legisla
ture to be performed by the city health commissioner under
sec. 141.02, Stats., and that the city manager has the power
to appoint the personnel thereof.
FMW

Bridges and Highivays — Swing bridge not necessarily
more than four hundred seventy-five feet in length located
within city of third class, on street that is not portion of
state trunk highway system nor street forming direct con
nection between portions of state trunk highway system, is
not eligible for construction or reconstruction under pro
visions of sec. 87.02, Stats.

August 17, 1931.

Highway Commission.

Attention M. W.Torkelson, Acting State Highivay Engineer.
You ask whether a swing bridge, not necessarily more

than 475 feet in length, located within a city of the third
class, on a street that is not a portion of the state trunk
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highway system nor a street forming a direct connection be
tween portions of the state trunk highway system, is eligible
for construction or reconstruction under the provisions of
sec. 87.02, Stats., relating to the construction and recon
struction of certain intrastate bridges.
The answer is. No.

The material provisions of sec. 87.02, Stats., are found in
subsec. (1) thereof as follows:

"Whenever any county, town, village or city, by its board
or council, shall file a petition with the state highway com
mission setting forth that the construction or reconstruction
of a free bridge wholly or partly within the limits of such
county, town, village or city over a navigable water within
this state is necessary, and that such bridge is not located on
the state trunk highway system and will be necessarily more
than four hundred seventy-five feet in length, not including
approaches; or is located on the state trunk highway sys
tem, or on a road or street within a city of the fourth class,
forming a direct connection between portions of the state
trunk highway system, and will be necessarily more than
three hundred feet in length, not including approaches, or is
required by the laws of the United States to make provision
for navigation by means of a swing or lift span, the state
highway commission shall, * * *"

It seems plain, as a matter of statutory construction, that
the provisions quoted provide for three main classes of
bridges: Class (1), a bridge not located on the state trunk
highway system; and a class (1) bridge must, in addition,
be necessarily more than 475 feet in length, in order to be
eligible. Class (2), a bridge located on the state trunk high
way system, or class (3), a bridge located on a road or

street within a city of the fourth class, forming a direct con
nection between portions of the state trunk highway sys
tem; and a class (2) bridge or a class (3) bridge must, in
addition, either be necessarily more than 300 feet in length
or required by the laws of the United States to make provi
sion for navigation by means of a swing or lift span, in or
der to be eligible.

It is thus seen that the bridge described in the question
submitted does' not fall within any of the three eligible
classes. The fact that a bridge may be required by the laws
of the United States to make provision for navigation by
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means of a swing or lift span does not of itself bring the
bridge within a class eligible for construction or reconstruc
tion under the provisions of sec. 87.02, Stats.
The construction here given is supported by those provi

sions of subsec. (3), sec. 87.02, Stats., relating to the appor
tionment of the cost of bridges constructed or reconstructed
under that section. Par. (a)-of said subsection provides for
the method of apportionment in case of a bridge not on the
state trunk highway system, while par. (b) thereof provides
for the method of apportionment in cases of a bridge on the
state trunk highway system or on a road or street in a city
of the fourth class forming a, direct connection between por
tions of the state trunk highway system. In other words,
apportionment of cost is provided for in case of three classes
of bridges, and none other.
The construction here given is also supported by statutory

history. See sec. 87.04, Stats. 1927.
FCS

Insurance — Reciprocal Exchanges — Public Officers —
Commissioner of insurance, as receiver of insolvent recipro
cal exchange, may, upon order of court and to preserve as
sets, borrow and pledge assets as security.

August 17,1931.

H. J. Mortensen,

Commissioner of Insurance.

You state that the commissioner of insurance under the
provisions of sec. 200.08, Stats., on December 3,1930, by or
der of the circuit court of Milwaukee county, took posses
sion of the assets of an insolvent insurance company for
liquidation, and that among the assets taken over there were
certain bonds which had no market at this time but which
were acceptable as collateral. You ask to be advised if the
commissioner has legal power to borrow in the name of the
defunct company, as receiver, and pledge such securities as
he may have taken over as collateral.
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You state that the company which was taken over was a
reciprocal which operated under sec. 201.39 and you quote
the last sentence in subsec. (6), which reads:
"* * * No obligation for borrowed money shall be in

curred on behalf of any exchange."

Obviously, this provision is a regulation of the financial
operations of the exchange in order to protect its finances
and prevent insolvency. When insolvency has occurred and
the assets are in the hands of the commissioner for the pur
pose of liquidation, the purpose of the provision would seem
not to apply. The purpose of the receivership is to preserve
the assets and to realize as much as possible for the credi
tors of the company. Subject to any special limitations
found in the statutes, the commissioner of insurance has the
general powers of a receiver of an insolvent concern. These
include the power, upon order of the court, to borrow money
and to pledge the assets in his hands as security. 53 C.J. 163.

oubsec. (5), sec. 200.08 empowers the commissioner to
make such regulations as to him shall seem proper in the
conduct of the receivership. Sec. 200.09 confers upon him the
powers conferred upon the commissioner of banking by sec.
220.08. This section authorizes the commissioner of bank

ing, upon taking possession of an insolvent bank, to "do
such other acts as are necessary to conserve its assets
4: :(! $

Both by general law and by the statute the commissioner
of insurance has authority, in the circumstances stated by
you, and upon order of the court, to borrow in the name of
the defunct company and pledge assets of the company as
security.
FMW

s

«
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Trade Regulation — Buying members of Plymouth Call
Board, who buy some seventy-five per cent of Wisconsin
cheese, may, in concert and in their-own interests, cease
buying on board, to give new cheese market committee fair
trial, even though board is thereby compelled to suspend,
their action being without malice, threat or coercion of
others or of each other, and having no element of restraint
of trade.

August 17, 1931.

Wm. F. Renk, Commissioner,
Department of Agricultiire and Markets.

You ask the opinion of the attorney general upon the fol
lowing:

For some years the prices of cheese throughout the Unit
ed States have virtually followed the prices of a few buying
and selling transactions once each week, on the Plymouth*
Cheese Exchange and the Plymouth Call Board. Neither of
these concerns deals in cheese, but merely furnishes an or
ganization and a place where,- in theory, at least, a market is
conducted. The Exchange was first in operation, under the
name of the Wisconsin Cheese Exchange. The control and
methods of the Exchange were complained of by producers
of milk and cheese, and the board was then organized, under
the name of the Farmers' Call Board and with farmer mem-

bei-s on its board of directors. Investigation tends to show
that the farmer directors are nominal directors, and that
both these organizations are dominated by dealers. The Ex
change meets at 2:30 each Friday and the Board at 3:30
each Friday. The sales are an infinitesimal part of the total
cheese sales of the week. Graphs of the prices on the Ex
change and on the Board run practically parallel. Investiga
tion tends to show that the transactions are colorable, in so
far as they purport to be the result of open offer and bid or
to reflect actual market conditions. And yet, the result has
been that the prices used in these transactions have been
virtually the established prices of cheese throughout the
United States.

Finally, during 1930, the revolt against the prices of
cheese being established in this manner, became so wide-
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spread that representatives of the entire industry met to
gether, discussed the situation, and named a committee of
thirteen to devise a corrective plan. A cheese market com
mittee of seven, composed of representatives of all factors
of the industry, was the result.

This committee, the general plan of which is set forth in
an opinion of July 15,* has organized, and is prepared to
function. In order that the plan may have a fair trial, the
Plymouth Cheese Exchange has agreed to suspend if the
Plymouth Call Board will do likewise. The Call Board, how
ever, refuses to suspend. At a meeting held in Chicago with
the buyers of some seventy-five per cent of Wisconsin cheese,
these buyers expressed their willingness to cease buying on
the Board if they could do so legally.

These buyers are:—Armour & Company, Swift & Com
pany, Kraft-Phenix Cheese Company, Pabst Corporation,
Lakeshire Cheese Company, Cudahy & Company, Borden
Company, C. A. Straubel Cheese Company, Badger Cheese
Company, Sheboygan Cheese Company, Sclimitt Bros.
Cheese Company, and Atlantic &«Pacific Tea Company. The
Kraft-Phenix Company, C. A. Straubel Company and
Schmitt Bros. Company hold buying memberships on the
Call Board.

You request the opinion of the attorney general upon the
legality of such concerted action by these buyers.

It does not appear that at any time has the department of
agriculture and markets or the attorney general or the de
partment of justice at Washington been asked for an
opinion upon the legality of the operations of the Cheese
Exchange or the Call Board, or of participation therein.
Nevertheless, certain factors and persons in the industry re
fused to complete the organization of the new committee un
til they were assured of its legality, endeavoring to obtain
an opinion from the department of justice at Washington,
and requesting the department of agriculture and markets
to secure an opinion from the attorney general of Wisconsin,
which opinion was given. And it now appears that the buy
ers above named will not take the steps necessary to give the

*Page 513 of this volume.
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new committee a fair trial until they have further assurance
of the legality of their proposed action.

This refreshing regard for the law is to be commended,
even though it was not exhibited in connection with the or
ganization, and operation for years, of the Exchange and
the Board, and has appeared only when farmers and cheese
producers have sought to displace the establishing of cheese
prices through these organizations, with an organization of
the entire industry and of the public, to openly examine
into all the factors that enter into prices, and to openly sug-
gets a fair price.

I have given the situation and the law very careful study,
and I fail to find, in the proposal for concerted action by
these buyers, any element of illegality. Members of a com
bination may lawfully, by concerted action, cease to patron
ize an institution when they consider it to their interests to
do so, and the incidental loss to such institution does not
render the combined action illegal, even though by such ac
tion the institution is compelled to suspend operations. 12
C. J. 574, 599; Bohn Ufg. Co. v. Northwestern Lumber
men's Association, 54 Minn. 223, 55 N. W. 1119, 21 L. R. A.
337; Macauley v. Tierney, 19 R. I. 255, 37 L. R. A. 455;
Brewster v. C. Miller's Sons, 101 Ky. 368, 38 L. R. A. 505;

Ertz V-. Produce Exchange, 79 Minn. 140, 48 L. R. A. 90;
Cohn & Roth Electric Co. v. Bricklayer's Union, 92 Conn.

161, 101 Atl. 659, 6 A. L. R. 887; Booker & Kinnaird v.
Louisville Board of Fire Underwriters, 188 Ky. 771, 224
S. W. 451, 21 A. L. R. 531.

It would seem that interests so cautious in co-operating in
the proposed cheese market committee plan must have some
question, now at least, as to the legality, under the antitrust
laws, of the plan which has been in operation and in which
some of those at least have co-operated for years,, and it
certainly cannot be said to be illegal for parties to concert-
edly abandon an illegal organization, or one which they fear
is illegal; such action is certainly taken in their own inter
ests. But aside from that consideration, these buying mem

bers are permitted by the law to take concerted action for
their own benefit, such action having in it no element of
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malice, threat, or coercion of others, or of each.other, and
no element of restraint of trade.

I am of the opinion, therefore, that the above named buy
ers may, by combined action, cease to buy cheese on the
Plymouth Call Board and the Plymouth Cheese Exchange,
if they wish, without violating the law.
FMW

Banks and Banking — Bonds — State banks acting in
trust capacities authorized by sec. 221.04, subsec. (6),
Stats., may be required to furnish bond in discretion of
court.

August 17, 1931.

C. F. SCHWENKER,
Commissioner of Banking.

You ask whether a bank which has complied with the
provisions of sec. 221.04, subsec. (6), Stats., by making a
deposit with the state treasurer, in conformity with sec.
223.02, can be compelled by the county court to furnish bond
for each individual trust.

Sec. 221.04 (6) provides that any state bank, when au
thorized by the commissioner and after fulfilling the condi
tions precedent to the exercise of such powers imposed by
law upon trust company, may act as trustee, executor, ad
ministrator, registrar of stock and bonds, guardian of
estate, assignee, receiver, etc., and

"when so appointed, is authorized and shall be required to
execute bond =!= * * in such amount and in other re
spects as shall be directed or approved by the court exercis
ing jurisdiction of such trust. Provided, that any state bank
so authorized which shall comply with^ section
223.02 of the statutes shall be exempt from furnishing the
band hereinbefore specified, and shall be entitled to the same
exemption as to making and filing any oath or giving any
bond as security as is conferred on trust company banks by
subsection (8) of section 223.03 * *
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Subsec. (8), sec. 223.03 provides that in case of appoint
ment to such trust, the trust company bank "shall not be re
quired to make and file any oath or give any bond or securi
ty, except in the discretion of the court making such ap
pointment."
The last sentence of sec. 221.04 (6), above quoted, was

added to this statute by ch. 265, Laws 1927. Prior to that
enactment state banks, although qualified to exercise trust
powers, were, nevertheless, required to give bond in pro
bate matters, the same as any other person. At the time
ch. 265, Laws 1927, became law, subsec. (8), sec. 223.03 was
in the statutes in its present form.
Taken literally, and alone, the first phrase of the proviso

in sec. 221.04 (6), enacted by ch. 265, Laws 1927, is an ab
solute exemption from furnishing bond, but this is inconsis
tent with the second phrase which provides that the exemp
tion shall be the same as that conferred on trust company

banks by sec. 223.03 (8), which is a qualified and not an ab
solute exemption.
I think the first phrase must be interpreted rather as an

exemption from the absolute requirement just preceding in
the section, the second phrase substituting the qualified ex
emption conferred on trust company banks by sec. 223.03
(8), so that the entire proviso read together is that the said
state bank shall not be absolutely required to furnish bond,
but only in the discretion of the court.
A legislative intent to extend to state banks with trust

company powers the same exemption that is extended to
trust company banks seems more reasonable than a legisla
tive intent to extend to the bank a greater exemption than
to the trust company.

I am of the opinion, therefore, that state banks acting in
the trust capacities authorized by sec. 221.04 (6) may be
compelled to furnish bond in each individual trust when, in
the discretion of the court, that is proper.
The determination of the court in this, as in other mat

ters resting in discretion, will not be reversed upon appeal,
except for an abuse of discretion.
FMW
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School Districts — Tuition — Taxation — Exemption —
Under sec. 70.11, subsec. (15), Stats., all real and personal
property of any orphan home is exempt from taxation.
Town in which child welfare agency is located is liable

for tuition of children of school age who are inmates of such
institution and who attend public schools of town.

August 25,1931.

Louis W. Cattau,
District Attorney,

Shawano, Wisconsin.

You submit for the consideration of this department the
following statement of facts and request an opinion
thereon:

1. You state that the Homme Orphan Home is a church

institution owned by the Norwegian Lutheran Church at
Wittenberg and maintained through contributions. The
property consists of the school and grounds, and also has a
farm with personal property thereon in connection. You ask
whether an orphan home such as the Homme Orphan Home,

which covers considerable ground and has a farm in con
nection therewith, would be considered a lot under the pro

visions of sec. 70.11, subsec. (15), Stats.
2. You state further that the Homme Orphan Home re

ceives children from towns and counties throughout the
state and other states. You inquire whether the town of
Witenberg is responsible for the tuition of students who are
taken into the Homme Orphan Home from other towns and
counties throughout the state and from other states.

1. Your first question must be answered in the affirmative.
Sec. 70.11 relates to property exempt from taxation. Sec.
70.11, subsec. (15), Stats. 1931, reads of follows:

"All the real and personal property of any orphan asylum
or orphan home in this state, and the real estate of the
Home of the Friendless in the city of Milwaukee, not ex
ceeding one lot, while the same are actually used for such
homes."

Subsec. (15), sec. 70.11, Stats. 1931, is a consolidation of
subsecs. (16) and (33), sec. 1038, Stats. 1919. Subsec. (16),

sec. 1038, Stats. 1919, provides:
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"The real estate of the home of the friendless in the city
of Milwaukee, not exceeding one lot in amount, is exempted
so long as the same shall continue to be used as such home."

Subsec. (33), sec. 1038, Stats. 1919, provides:

"All the real and personal property of any orphan asylum
or orphans' home located in the state so long as the same is
actually used for such home."

Sec. 21, eh. 69, Laws 1921, consolidated and renumbered
subsecs. (16) and (33) of sec. 1038, Stats. 1919, to read as
above quoted in sec. 70.11, subsec. (15), Stats. 1931.

It is clear that eh. 69, Laws 1921, which merely consoli
dated and renumbered subsecs. (16) and (33) of sec. 1038,
Stats. 1919, intended no change in substantive law. Prior to
1921 all the real and personal property of any orphan asy
lum or orphan home in this state was exempt from taxation,
while the real estate of the Home of the Friendless in the
city of Milwaukee, not exceeding one lot in value, was ex
empt from taxation. The phrase "not exceeding one lot" re
fers only to the real estate of the Home of tlie Friendless in
the city of Milwaukee, and does not relate back to the real
property of any orphan home in this state. This construc
tion is in accord with the so-called doctrine of the last ante
cedent whereby relative and qualifying words, phrases and
clauses are applied to the words or phrase immediately pre
ceding, and are not to be construed as extending to or in
cluding words more remote, unless such extension is clearly
required by a consideration of the entire act. Dagan v.
State, (1916) 162 Wis. 353.

It is therefore the opinion of this department that the en
tire real and personal property of an orphan home such as
the Homme Orphan Home, which includes considerable
ground and has a farm in connection therewith, is exempt
from taxation under the provisions of subsec. (15), sec.
70.11, Stats.

2. It is the opinion of this department that the town of
Wittenberg, in which the Homme Orphan Home is located,
is liable for the tuition of children of school age who are in
mates of the said institution, and who have been sent there
from other towns ,counties and states. It is the rule in this
state that where a child of school age is sent or goes into a
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school district with the primary purpose of securing a home
with a particular family, such child is entitled to the benefits
of the public schools of such district free of charge. State ex
rel. School District No. 1 v. Thayer, (1889) 74 Wis. 48, 59,
41 N. W. 1014; State ex rel. Smith v. Board of Education,
(1897) 96 Wis. 95, ICQ, 71 N. W. 123.
HHN

Public Health — Optometry — Sec. 147.14 subsec. (3),
Stats., prohibits licensed optometrist from using title "Doc
tor of Ocular Science."

Optometry is practice of medicine, and optometrists treat
sick, as these terms are used in medical practice act.

August 25, 1931.

C. A. Harper, M. D.,
State Health Officer.

I have your request for opinion, as follows:

"On November 17, 1930, it appears that your department
rendered an opinion to Mr. Walter A. Drews [XIX Op.
Atty. Gen. 557], state investigator of the board of medical
examiners, to the effect that an optometrist might use the
title 'Doctor of Ocular Science.'
"By act of the Wisconsin legislature of 1931 the enforce

ment of the medical practice act was transferred from the
state board of medical examiners to the state board of
health. Mr. Drew^ is now employed by this board and has
called our attention to this opinion and also to other opin
ions of your department, namely, VI Op. Atty. Gen. 355,
VI Op. Atty. Gen. 444, XIII Op. Atty. Gen. 478, which seem
to be inconsistent with the opinion of November 17, 1930,
above referred to.

"In order to clarify this situation may we ask you for a
further opinion upon the legal rights of a licensed opto
metrist to use the title 'Doctor' alone or in conjunction with
other words."

Sec. 147.14, subsec. (3), Stats., which I will call the "doc
tor" statute, reads as follows:



688 Opinions of the Attorney General

"No person not possessing a license to practice medicine
and surgery, osteopathy, or osteopathy and .surgery, under
section 147.17, shall use or assume the title 'doctor' or ap
pend to his name the words or-letters 'doctor,' 'Dr.' 'special
ist,' 'M. D.,' 'D. 0.' or any other title, letters or designation
which represents or may tend to represent him as a doctor
in any branch of treating the sick."

The opinion that an optometrist might designate himself
a "Doctor of Ocular Science" (XIX Op. Atty. Gen. 557)
was based on the language of another opinion (XIX Op.
Atty. Gen. 497, 499), that:

"* * * a veterinarian may use the abbreviation 'Dr.'
on his office door if he does not, in fact, practice medicine
and surgery or osteopathy and surgery and the use of the
term does not represent or tend to represent him as a doc
tor in any branch of treating the sick."

The optometry opinion placed the "Doctor of Ocular Sci
ence" outside representation of "practice of medicine and
surgery or osteopathy and surgery" on the ground that
these meant regular medical practice, and outside "treating
the sick" on the ground that optometrists are exempted
from the basic science law, which forbids anyone to treat

the sick without a certificate in the basic sciences.

Both opinions are based upon the language of the court
in Piper v. State, 163 Wis. 604, alone, decided when the lan
guage of the statute on the use of "doctor"—"tend to repre
sent him. as engaged in the practice of medicine,

surgery, or osteopathy, in any of its branches,"—which lan
guage was used by the court in that case, tended, when not
analyzed, to give a narrower meaning than the language of
the present statute,—"tend to represent him as a doctor in
any branch of treating the sick."

The ultimate conclusion reached in the veterinary opin

ion (XIX Op. Atty. Gen. 497) was correct, but the first
part of the statement above quoted from it was inessential
and too narrow, and lead to an error in the optometry opin
ion (XIX Op. Atty. Gen. 557), which, with an additional
erroneous interpretation of the optometry exemption from
the basic science law, produced an erroneous conclusion.



Opinions of the Attorney General 689

The opinion overlooked the rule of the cases of Nelson
3). Harrington, 72 Wis. 591, and Kuechler v. Volgrnann, 180
Wis. 238, that clairvoyancy, chiropractic, or any other
method of treating disease is the "practice of medicine" as
used in the medical practice act. The opinion overlooked
also the fundamental purpose of the statute on the use of
"doctor," and is completely out of line with every other
opinion of this department under that section. In view of
the language used in both the veterinary opinion (XIX Op.
Atty. Gen. 497) and the optometry opinion (XIX Op. Atty.
Gen. 557), and the quite common idea that the title "doc
tor" may be used so long as it is coupled with some other
term that is distinguishable from a "regular" medical prac

titioner, a recurrence to the "fundamental principles" of the
statute seems needed.

The purpose of the "doctor" statute is to prevent the ail
ing public from being deceived as to the training and quali

fications of those holding themselves out to treat the sick.
It is recognized that "Dr." signifies to the ailing public a
physician, schooled and trained in a full medical knowledge,

not a short-course technician or cultist. "Dr." is a post
graduate, not an undergraduate degree, and to the public
it indicates super-education, not an abbreviated or opinion
ated iinder-education. Informed men may distinguish the
real doctor from the pretender, but as the supreme court

said in Roesler v. Shastri, 168 Wis. 153, 156, a case of the

use of "doctor," this "law protects the ignorant and credu

lous as well as the wise and wary." And so the statute

seeks to prohibit any but the full-fledged physician from
holding himself out a "doctor" in connection with the treat

ment of humans, that the public may not be led to believe

they are in the hands of doctors when they are but in the

hands of mechanics or cultists.

Does the "doctor" statute, in connection with the other

statutes that have a bearing, carry out the purpose as to

optometrists? The pertinent statutes follow:

"147.01 (1) * * *
"(a) To 'treat the sick' is to examine into the fact, con

dition, or cause of human health or disease, or to treat,
operate, prescribe, or advise for the same, or to undertake.
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offer, advertise, announce, or hold out in any manner to do
any of said acts, for compensation, direct or indirect, or in
the expectation thereof.
"(b) 'Disease' includes any pain, injury, deformity, or

physical or mental illness or departure from complete health
and proper condition of the human body or any of its parts.

"(2) Sections 147.01 to 147.12, inclusive, shall not apply
to or affect persons making application for examination or
registered or licensed or holding a certificate, or otherwise
authorized or to be authorized under chapter 152, or to op
tometrists."

"147.14 (1) No person shall practice or attempt to hold
himself out as authorized to practice medicine, surgery or
osteopathy, or any other system of treating bodily or mental
ailments of injuries of human beings, without a license or
certificate of registration from the state board of medical
examiners, except as otherwise specifically provided by
statute, * * *.

<<4: « *

" (3) No person not possessing a license to practice medi
cine and surgery, osteopathy, or osteopathy and surgery,
under section 147.17, shall use or assume the title 'doctor'
or append to his name the words or letters 'doctor,' 'Dr.,'
'specialist,' 'M. D.,' 'D. 0.' or any other title, letters or des
ignation, which represents or may tend to represent him as
a doctor in any branch of treating the sick."

"147.16 * * * the applicant shall be examined in
anatomy, 'physiology, general diagnosis, pathology, histol
ogy, chemistry, hygiene and sanitation * * *."

"153.01 The practice of optometry is the employment of
any means, other than the use of drugs, for the measure
ment of the powers of vision and the adaption of lenses,
prisms and mechanical therapy for the aid thereof * *

"153.04 * * * Said examination shall be confined to
such knowledge as is essential to the practice of optometry,
and shall include anatomy, physiology, pathology of the eye
and its appendages, normal and abnormal refractive, accom
modative and muscular conditions and co-ordinations of the
eye, and subjective and objective optometry, including the
fitting of glasses, the principles of lens construction and
frame adjusting, and such other subjects the board deems
necessary * *."

Ignoring, for the time being, the entire basic science law,
its definitions and its exceptions, what have we?
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Sec. 147.14 (1) prohibits the practice of "any * * *
system of treating bodily or mental ailments or injuries of
human beings," except as specifically provided by statute.

Sec. 147.14 (3) prohibits any but regular licensed physi
cians from using "Dr." or "any other title, letters, or des
ignation which represents or may tend to represent him

as a doctor in any branch of treating the sick."
Sec.-147.16 requires doctors be examined in "anatomy,

-physiology, pathology."

Sec. 153.01 makes "mechanical therapy" a part of the
practice of optometry, and permits any method "other than
the use of drugs" for this "mechanical therapy" "for the
aid" of the "powers of vision."

Sec. 153.04 requires optometists to be examined in "an
atomy, physiology, pathology of the eye and its appendages
*  * * and subjective and objective optometry, including
the fitting- of glasses."
A few definitions of the words used in the statutes will

aid us to a proper comprehension of their scope. These
definitions are from Webster:

Ailment—weakness, infirmity, disorder.
Anatomy—the science which treats of the structure of

animals.

Defect—failing, fault, imperfection; as a defect in the
eye.

Disease—an alteration in the state of the body or of
some of its organs, interrupting or disturbing its per
formance of the vital functions; any departure from
the state of health.

Hale—free from defect, disease, or infirmity.
Health—state of being hale, sound, or whole in body.
Infirmity—weakness, failing, defect, malady.

Medicine—the science and art dealing with the preven-

Medicine—The science and art dealing with the preven
tion, cure, or alleviation of disease. A remedial
agent, a remedy.

Objective—existing independent of mind; pertaining to a
thing or object as it is in itself or as distinguished
from consciousness.

Ocular—of or pertaining to the eye or eyesight.
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Ophthalmology—the science which treats of the structure,
functions, and diseases of the eye.

Pathology—the science treating of diseases; the condi
tion of an organ, tissue or fluid produced by disease.

Physiology—the study of the functions of the organs and
parts during life, as distinct from anatomy, which
deals with their structure. These processes and phe
nomena include many that are chemical, physical,

and mechanical, as well as others apparently of a
peculiar nature.

Science—comprehensive, profound knowledge.
Sick—affected with disease; disordered, impaired, imper

fect.

Subjective—derived from the mind or consciousness or
mental operation as contrasted with external quali
ties.

Therapy—therapeutics.
Therapeutics—^that part of medical science which treats

of the discovery and application of remedies for dis
eases; therapeutic, curative.

Treat—To deal with or handle, to care for medicinally or
surgically.

Just from the ordinary, everyday meaning of the words
used, which is in keeping with their "medical" use, and
without help from judicial interpretation, we are inevitably
led to the conclusion that not only do such terms as "ail
ments," "injuries," "sick," include mere anatomical defects
and "treat" include mere mechanical appliances, but that
"optometry" goes farther than mere mechanical correction

of anatomical defects or imperfections and enters the field
of pathology and therapeutics, that is, the diagnosis of dis
eases not purely anatomical, and their cure or alleviation, by
"mechanical therapy." So the fields interlap, both ways.

Optometrists are "practicing medicine," "diagnosing and
treating bodily ailments," "treating the sick."

What are the views of courts on this question, generally?
Commonwealth v. Houtenhrink, 235 Mass. 320, 322, 323,

324, 325:

"There was evidence tending to show that the defendant
held himself out as 'Doctor of Ophthalmology,' as examining
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the eyes of persons who resorted to him for that purpose,
that he used an instrument called the ophthalmoscope,
through which he looked at the eye, placed a try-frame on
the nose of the patient in which were inserted successively
various lenses, and then fitted glasses, and that he was
skilled in the mechanical art of lens making * * *.

*  * St. 1912, c. 700: * =>= * The practice
of optometry is defined to be the employment of any method
or means other than the use of drugs for the measurement
of the powers of vision and the adaption of lenses for the
aid thereof * *

"The kind of work undertaken by the defendant and de
scribed in said c. 700 bears such intimate relation to the
health of mankind as to bring it within the power of legis
lative supervision through the exercise of police power.
Vision is essential to the highest usefulness of the indivi
dual. The eye is proverbially a delicate organ. It is closely
connected with intellectual, nervous and physical functions.
Advice as to its care and prescribing for the correction of
its defects by tests and examinations without the use of
drugs is closely connected with health.

<(« « ^

"* * * The examination of the eyes, as already de
scribed, shows that as to the eye, he acted with every ap
pearance of pretense to special skill in the highly important
special branch of medical science relating to the eye. It
has been held that the practice of midwifery, Common
wealth V. Porn, 196 Mass. 326, of chiropractic, Common
wealth V. Zimmerman, 221 Mass. 184, the prescribing of
medicine in accordance with revelations made by "occult
force" while in a trance, Commonwealth v. DeLon, 219
Mass. 217, or a "judgment reached through clairvoyancy,"
Commomuealth v. Lindsey, 223 Mass. 392, are included
within the general description of practice of medicine. In
Commonwealth v. Jewelle, 199 Mass. 558, it was said that
there might be a practice of medicine without the dealing
out of drugs or prescribing drugs or other substances to be
used as medicine. The evidence brings the case at bar well
within the authority of these decisions."

In Kane v. Chicago, B. & Q. H. Co., 90 Neb. 112, 132 N.

W. 920, 921, color blindness was held a sickness:

"Incui'able blindness has been judicially determined to be
sickness. Regina v. Inhabitants of Bucknell, 28 Eng. L. and
Eq. 176. The plaintiff for the purposes of his vocation is
blind, and, being blind, he is sick * *
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State V. Yegge, 19 S. D. 234, 103 N. W. 17, 18:

"* * * There was also evidence tending to prove that
ophthalmology is the science which treats of the physiology,
anatomy, and diseases of the eye; that any deformity in
the eye is considered a disease of the eye; any abnormal
condition of the eye should be considered as a disease; that
it is so considered by the profession; and that the fitting of
glasses for the relief of defective eyesight is a branch of
the practice of medicine. The defendant, being called as a
witness in his own behalf, testified, in substance * * *
that he was a graduate of the McCormick School of Oph
thalmology; * * * that the degree of doctor of oph
thalmology was conferred upon him * * * • that no
disease was treated by him by the use of medicine; that
they were not instructed to treat any disease by the use
of medicine in that college; that the course of education in
that- college was purely nonmedical; and that they learned
to correct errors in refraction by test. * * It will be
observed that it is provided by the above section that:
'When a person shall append or prefix the letters M. B., or
M. D., or the title Dr. or Doctor or any other sign or ap
pellation in a medical sense to his or her name or shall
profess publicly to be a physician or surgeon (he or
she) shall be regarded as practicing within the meaning
of this act.' The evidence seems to be uncontradicted that
the plaintiff in error did, upon a sign in front of his office,
and in the notice published, prefix to his name the letters
'Dr.,' and it is quite clear from the evidence that they were
used in a medical sense. * =1= *
"The Legislature evidently intended, in enacting the law,

to prevent persons not properly educated in the science of
medicine from assuming to act as a physician, and to pro
tect the public, and it has deemed it proper that every per
son assuming to act as a physician or surgeon should be
properly licensed. * * :k view of the testimony of
the physicians as to the proper definition of ophthalmology,
it is quite clear from the advertisement of the plaintiff in
error that he had assumed to hold himself out as a physi
cian within the meaning of the act. And it is not only
clear from the language of the adv^a-tisement itself, which
would be generally understood as an assumption on his part
of being a regular physician, or at least a specialist in that
branch of medicine treating of ophthalmology, but the Leg
islature has declared that prefixing the term 'Dr.' to his
name shall be so regarded. The law should not be so con
strued as to deprive the people of the benefits intended by
the act, but such a construction should be given it as to
carry into effect the evident intention of the Legislature."
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State V. Wilhite, 132 la. 226, 109 N. W. 730, 732:

"* * Publishing his card as 'doctor of neurology
and ophthalmology' was also a public profession that he was
a physician *

Baker v. State, (Tex. Grim. App.) 240 S. W, 924, 925,
927-928:

"Appellant said that optometry was taught in certain
colleges as a branch of the department of physics, and not
in the department of the science of medicine; that it was
a branch of the science of physics. He said:
" 'My business is to fit glasses on defective eyes to cor

rect defective vision, or what are commonly called refrac
tive errors. I do not and have never undertaken to treat
-diseases of the eye. When I find such condition of the eye,
I refer the case to a physician.'

*  * The legal distinction between the oculist and
the optometrist, if one exists, would seem, according to ap
pellant's theory, to depend upon the means or agencies used
in aiding defective vision.

The eye is the organ of vision. In the eye
there are many parts, each performing a distinct function,
but all designed by nature to produce the sense of sight.
It is inter-related with other organs of the body. New In
ternational Encyclopaedia, vol. 11, p. 396.
" 'The eyeball is connected with the brain by a slender

cord of nerve filaments, the optic nerve, destruction of which
causes blindness. This nerve passes through a small open
ing in the apex of the orbit, and thus reaches the interior of
the skull. After passing along the base of the brain a short
distance, the optic nerves of the two unite, a part of the
fibers decussating and passing to the opposite side, a por
tion continuing upon the same side as the eye from which
they arise. Penetrating the substance of the brain, the
fibers of the optic nerve finally terminate in nerve cells of
the gray covering at a region situated in the median and
posterior aspect of the brain, known as the visual cortical
area.' New International Encyclopaedia, vol. 20, p. 175.
" 'The diseases of the eve enumerated by the surgeon are

very numerous, owing to the variety of the tissues and parts
of which the eye is formed. Nearly all its parts are liable
to inflammation and its consequences.' New International
Encyclopaedia, vol. 11, p. 399.
"It seems obvious that defects of vision may result from

disease of the eye and other organs of the body. It is con-
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ceded and the optometrist must discern that the impairment
which he seeks to remedy by lenses is not consequent upon
disease. It follows that, while the eye operates upon me
chanical principles, it cannot be treated as a mechanism
alone. Its vitality as an element of the human body cannot
be overlooked. Other organs of the body function upon
mechanical principles: for example, the heart as a pump,
the muscles as levers; but they, like the eye, are neveii;he-
less organs of the human body, and each organ is, to a de
gree, interrelated with all the others.
"It was appellant's business to detect and characterize

disorders by means of scientific devices, and to correct de
fects of vision by means of lenses. Upon this subject the
state, through its counsels, in their brief, makes these ob
servations :

" The optometrist who prescribes eyeglasses to remedy
defects in the human eyes must first discover these defects
and analyze their true character. It is also true that, after
he discovers the disorder or defect, he is practicing medicine
if he undertakes to correct it by any system or method, and
charges therefor, even though the method employed be
purely mechanical.
" 'But the optometrists contend that they examine the eye

only to discover those defective conditions which may be
corrected by the aid of lenses * *. In doing this,
however, the optometrist must differentiate between those
conditions which are caused by disease, and are not merely
the so-called errors of refraction, and which can be reme
died by some remedial agent other than lenses, and those
conditions or defects which, in the judgment of the optome
trist, can be remedied or corrected by lenses. He must
differentiate between those errors of vision caused by dis
ease and those errors of vision which are the so-called er
rors of refraction, and not necessarily due to disease
»  « >

*  * bearing in mind the often-repeated declara

tion of this court in construing the Medical Practice Act,
that it dealt not with the remedial agent employed, but em
braced those treating any disorder or physical deformity
for pay, we cannot persuade ourselves that those practicing
optometry, as described by the evidence, are not embraced
within the terms of the Medical Practice Act. The oppo
site interpretation of the statute would affirm that the leg
islature left unprotected so important, so delicate, so com
plicated a part of the body as the organ of vision against
the ills that might befall from the absence of restriction
upon those who hold themselves out to the public as pos
sessing the requisite knowledge and skill to determine and
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classify the ailments and consequent defects for a fee, and
advise the corrective agencies "which he determines are in
dicated."

The attempt to distinguish between "ophthalmology" and
"optometry," (even without the "therapy" and the "anato
my, physiology and pathology" of the Wisconsin statute)

had short shift in the supreme court of the United States:
McN<mghton v. Johnson, 242 U. S. 344, 346, 347, 349,

61L. ed. 352:

"The practice of optometry is defined to be 'the employ
ment of any means other than the use of drugs for the
measurement of the powers or range of human vision, or
the determination of the accommodative and refractive
states of the human eye or the scope of its functions in gen
eral or the adaptation of lenses or frames for the aid
thereof.'

*  *

"'At such examinations the board shall examine appli
cants in the anatomy of the eye, in normal and abnormal
refractive and accommodative and muscular conditions and
co-ordination of the eye, in subjective and objective op
tometry, including the fitting of glasses, the principles of
lens grinding and frame adjusting, and in such other sub
jects as pertain to the science and practice of optometry.

«* * * jg an ophthalmologist, she avers, 'which
is a school of scientific learning and practice confined to
the treatment of the inflammation of the eye and its mem
branes and in fitting glasses to the human eye,' and that
she has practiced her profession for the past three years,
and does not employ medicine, drugs, or surgery. * *
We cannot suppose that any injury is done her by the dif
ference in names, and yet she gives no other tangible
ground of complaint. * * * it requires no more of
complainant than it requires of any other ophthalmologist,
to use her word, or of any other optometrist, to use the
word of the statute."

Why use "Dr." in connection with optometry, if optome
try is not in the field of medicine? "Dr." would in that case
be a double misnomer, and a double deception. It would
not only represent the person to be a physician, but his
method to be a medical method. And so the gullible of the
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public would be led to believe that they were being treated
medically by a doctor, when, under the contention made,
they are but being treated mechanically by a mechanic.

In a Pennsylvania case holding that under the peculiar
wording of the statutes of that state "optometry" is not
included in the "practice of medicine," the court held that
if the optometrist held himself out as a "doctor" he would
then be representing himself as qualified to and as in fact
practicing medicine. Martin v. Baldy, 249 Pa. 253, 94 Atl.
1091.

The "doctor" statute does not now use the terms quoted
in Piper v. State, 163 Wis. 604, but is now so worded that
no misinterpretation by giving a restricted meaning to
terms where a broad one is intended, would seem possible.
The statute does not now read "tend to represent him to be
a practitioner of medicine" but reads, "tends to represent
him as a doctor in any branch of treating the sick." "Treat
ing" is dealing with or caring for, by any method, "the
sick" are those with any defective or impaired organ or
function, and "optometry" concerns both anatomical defects

and pathological or disease conditions, and includes thera
peutic or curative agents. By every intent of language,
optometrists may not call themselves doctors in connection
with their business. The optometry act does not exempt
them from the general provisions of the medical practice

act, and any intent to so exempt them is further negatived
by their specific exemption from certain sections thereof.
Optometry was recognized as the practice of medicine be
fore either optometry act or basic science act was passed,
by an exemption in the medical practice act. Sec. 1435/,
Supp. 1906.

It seems to have been upon the exemption from the basic
science law largely that the optometry opinion (XIX Op.
Atty. Gen. 557) was based. Is that exemption a legislative
declaration that optometrists are not "treating the sick"?
It is a specific exemption from certain sections only, and if
it is to be extended to the "Dr." section also, it can only

be because it is such a declaration. The exception is in the

same section as the definition of "treat the sick," but that

is merely poor'draftsmanship, it having been injected into
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the bill by an amendment from the floor. See Assembly
Journal, March 31, 1925. The same amendment includes

dentists, in fact was drawn for dentists, and optometrists
added by an amendment to the amendment, and no one will
contend that dentists, treating many oral diseases, do not
treat the sick, or that the legislature had any intention to
make so absurd a declaration. The obvious, and express,
intention of the exception is that the basic science law
should "not apply to or affect" dentists or optometrists.
That is, dentists and optometrists shall not be required to
have a certificate in the basic sciences, and their status
shall be the same as though the basic science law were not
passed. That does not mean, however, that the passage of
the basic science law, and the language and definitions there
used, may not be referred to as matter of legislative history
to determine what the legislature intended in some other
enactment.

In the basic science law of 1925, the term "treat the sick"
was used for the first time in the Wisconsin statutes, and
comprehensively defined. The same session passed an
amended "Dr." section, using the same term "treating the
sick." The two bills were on the same general subject,

medical practice, were before the same legislative commit
tees, and interested the same people. Is it conceivable that
any different meaning was intended by the term "treating
the sick" used without definition in the "Dr." section, than
was intended by the term, fully defined, in the basic science
law, which was first passed? It is obvious that when the
same legislature adopted this new term, which it had just
defined in another section of the same chapter, it meant it
the same. And so our only question is, really: Does the
definition of "treat the sick" in sec. 147.01 include the defi

nition of optometry in sec. 153.01? Obviously it does. If
not, why the exception of 147.01 (2) at all? It would not
have been necessary.

Optometrists are "practicing medicine," diagnosing and
treating bodily ailments, "treating the sick," by their own
peculiar methods and devices. This they are permitted by
the statutes to do, under regulation, but they are prohibited

by sec. 147.14 (3) from holding themselves out as any-



700 Opinions of the Attorney General

thing other than they are, viz., optometrists, not doctors.
Doctors have an unlimited field, and a comprehensive prepa
ration—optometrists have a limited field and a limited prep
aration—and the legislature has guarded against a mislead

ing of the public in this important regard.

The argument that by attaching "Optometry" to "Dr."

they then are not deceiving the public and are hence not
within the prohibition of the "Dr." section, is well met by
the language of a Washington case, State v. Pollman, 51
Wash. 110, 98 Pac. 88, 91:

"The appellant it is true prefixed to the word 'Physician'
the words 'osteopathic and magnetic' in one instance and
the word 'drugless' in another; but these do not make the
use of the word lawful. The statute is a prohibition against
the use of the word in connection with announcements of
the profession or business of a person other than practi
tioners of medicine and surgery who have passed the exami
nation prescribed in the statute and received the license
therein provided for, and this prohibition is not evaded by
the use of qualifying adjectives prefixed to the prohibited
words. The statute also uses the word 'doctor,' instead of
the more common abbreviation 'Dr.,' but it is equally a pro
hibition against the use of either. Its purpose being to
prevent deception, the courts will give to it that meaning
which will most effectually accomplish that purpose."

I call also to your attention numerous opinions of this de

partment that, although a chiropractor is not a physician

(VII Op. Atty. Gen. 68; XII Op. Atty. Gen. 43, 173, 520;
XIV Op. Atty. Gen. 442; XVI Op. Atty. Gen. 95), a chiro
practor may nevertheless not use a designation such as "D.

C." meaning "doctor of chiropractic." (II Op. Atty. Gen.
317; VII Op. Atty. Gen. 68; XI Op. Atty. Gen. 121; XIV
Op. Atty. Gen. 341, .449, 482.)

In three opinions the attorney general has held that a

licensed optometrist may not use the title "Dr." (VI. Op.
Atty. Gen. 355, 444) nor "0. D." meaning "Doctor of Op-
tometry" (XIII Op. Atty. Gen. 478).

We have so far dealt with the question as though the
designation in question were "Doctor of Optometry" instead

of "Doctor of Ocular Science." We may grant every ar
gument that optometry is not treating the sick in any sense.
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and even that optometrists are exempted from every pro

vision of the medical practice act in the practice of op-

tometry and so may call themselves Doctors of Optometry,

and still we are compelled to the conclusion that they are
prohibited the unrestricted use of "Dr.," for when they use

it other than modified by Optometry, they are holding them

selves out as something other than as doctors of optometry

in a field where medicine is practiced even if they are not

practicing it, and deception is sure to follow, and so the

purpose of the statute, even under all these concessions of

every position possible to be urged, requires the applica
tion of its prohibition. Is "ocular science" a synonym for
"optometry"? Optometry has some limitations, even in the

field of the eye, and by the argument we are conceding here,
it is limited so as to be entirely outside the "practice of

medicine" and "treating the sick." "Ocular science includes

the whole field of knowledge with reference to the eye; the

eye is its only limitation. And so it means to the public
"Doctor of the Eye," "Eye Doctor," and even the specious

idea of a nonmedical limitation to the title "doctor" is out of

the picture. In Commonwealth v. St. Pierre, 175 Mass. 48,

the court said, p. 51:

"The ruling that if the defendant held himself out as an
eye specialist he held himself out as *one who devoted him
self to a branch of the healing art, which is the profession
of the physician and surgeon,' and that 'if the defendant
held himself out as an eye specialist he held himself out
as a physician and surgeon, within the meaning of the
statute,' was correct."

Under even the wrong construction of "optometry," the
wrong construction of the exception in the basic science
law, the wrong construction of "practicing medicine," and
the wrong construction of "treating the sick," all wrongly
construed to permit the title "Doctor of Optometry," it
could not be held that an optometrist may advertise himself

as a "Doctor of Ocular Science."

I trust that the foregoing may furnish you with a guide

to the proper enforcement of sec. 147.14 (3), prohibiting
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any but a licensed physician from using a "doctor" title in
such manner that it "may tend to represent him as a doc
tor in any branch of treating the sick."
FMW

Courts — Service by Publication — Minors — Child Pro-
tection — Expense of service by publication under sec.
48.07, Stats., in proceeding involving neglected, dependent
or delinquent child must be paid by county.

August 25,1931.
G. Arthur Johnson,

District Attorney,
Ashland, Wisconsin.

You state that one of the officers or employees of the state
school for children at Sparta has made application for
termination of all the rights of the parents with reference
to certain children now at the school who were sent there

from Ashland county. Said application is made under sec.
48.07, subsec. (7), Stats., which provides:

*  * Such transfer of the permanent care, control

or custody of a child or termination of the rights of the
parents with reference to a child shall be made only after
a hearing before the court and the court shall cause notice
of the time, place and purpose of such hearing to be served
on the parents of such child personally at least ten days
prior to the date of hearing or if to the satisfaction of the
court personal service cannot be obtained, then by publica
tion thereof in a newspaper in the county once a week for
three weeks pfior to the date of hearing * * *."

You state that personal service cannot be obtained on the
parents in this case and it is, therefore, necessary to make
service by publication. You state that there is no provi
sion in the statute for the payment of the cost of publica
tion. You inquire who is to pay for such publication.
The procedure is one in the juvenile court and while it is

not a criminal procedure it is very much related to a crimi
nal procedure dealing with the treatment of neglected, de
pendent and delinquent children.
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This is a legal notice for which the statute makes defi
nite provision for the fees that can be collected by the pub
lisher. See sees. 831.25 and 331.26. No cost may be as

sessed nor fines imposed upon any child in the juvenile

court. 48.07 (3). Traveling expenses incurred by anyone
who is summoned to appear are charged upon the county.
48.06 (3). Even the cost of the maintenance of the child
in an institution is a charge against the county. 48.07 (6)

(b). Expense of publication is incurred by order of the
court which he is required to make under certain condi

tions. Although I do not find any specific statute which
says that the county is to pay these costs, I am of the opin
ion that it is a legal claim against the county. The child
cannot be required to pay it and it is only used when the
parents can not be located in order to give them personal
service.

It is the general policy of the state to have the counties
pay the expenses incurred in criminal cases tried in the
county. This proceeding being similar to a criminal case,
we see no escape from the conclusion that the county must
pay.

JEM
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Courts — Bastardy — Minors — Illegitimacy — In case
of death of illegitimate child after judgment against ad
judged father and while monthly payments are still to be
made under such judgment, only such unpaid instalments as
are not for future support of child need be paid.

In case of death of illegitimate child pending payment
of settlement agreement with paternity denied and without
judgment, all portions of judgment should be paid except
those attributable to future support of child and burden
should be upon defendant to show that any portion of set
tlement is so attributable.

August 25, 1931.

Earl E. Schumacher,
District Attorney,

Beaver Dam, Wisconsin.

You direct our attention to sec. 166.18, subsec. (2), Stats.,
which, as amended by ch. 352, Laws 1931, reads as follows:

"If upon the adoption of the child into another family
there remains in the hands of the trustee unexpended funds
received pursuant to the judgment, the trustee shall hold
the funds until the child reaches majority when the same
shall be paid over to him. When upon the death of the child,
and after payment of funeral expenses, unexpended funds
remain in the hands of the trustee, such funds shall be
paid over to the mother of the child; provided, that in case
the child shall have been adopted, the unexpended funds in
the hands of the trustee shall become a part of the child's
estate subject to the inheritance rights of the adoptive par
ents."

You state that under the provisions of this section it
seems clear that if the father of an illegitimate child enters
into an agreement of settlement before the child is born,
and pays in cash as provided in subsec. (1) of this section,
and makes this payment before the birth of the child, then,
in case the child dies at any time after said cash settlement
is made the unexpended funds, as provided in 166.18, sub
sec. (2), shall be paid to the mother, and in case the child

has been adopted shall become a part of the child's estate

subject to the inheritance rights of the adoptive parents.
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You state further that in case an agreement of settlement
is made, which provides for a series of instalment pay
ments, and the death of the child occurs before these instal
ment payments are completed, the question then arises as
to whether the party liable must continue with his instal
ment payments.

You inquire whether the individual making instalment
payments in an illegitimacy settlement is excused from mak
ing further payments in case the child dies before the pay
ments are completed.. You say it should be added that it is
understood that in any case funeral expenses must be paid
and are considered as so paid when presenting this ques
tion.

I call your attention to two recent opinions of the attor
ney general, XX Op. Atty. Gen. 199 and 364 and the cited
cases.

In Francken v. State, 190 Wis. 424, the court said, p. 435:

"* * * the primary object of the legislature was to
secure the protection and welfare of the child,"
and, p. 436:

"* * * the principal object is the welfare of the child,
and the secondary one that of the public"

and

"The mother * * * jg next in order * *

In State v. Olson, 198 Wis. 197, the court said, p. 200:

"It is clear from an analysis of the bastardy statutes
made in Francken v. State, 190 Wis. 424, 209 N. W. 766,
that any payment made to the mother of an illegitimate
child, which is not approved as provided by the statutes,
will not relieve the father of the obligation to support the
child. The judgment here in question is not one 'designed
primarily to relieve the public of the probable burden of
supporting a bastard child' or one 'that is prosecuted mainly
in the public interest,' but it is one 'primarily to compel the
father to aid the mother in supporting the child and so
... to enforce the father's natural obligation.' * * *"

In XX Op. Atty. Gen. 199, 201, it was said:

"You will note that by sec. 166.07, above quoted, the
agreement 'shall include a determination of all the facts and
orders set forth in section 166.11 to be included by the court
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in its order for judgment,' except that paternity may be de
nied and that where paternity is denied, judgment shall not 
be rendered until there is a default of the payments agreed 
upon. Therefore, the provisions of section 166.11 ( 1) do 
not come into play unless and until the defendant, who has 
denied paternity, defaults in his payments under the agree
ment, in which case judgment is to be entered in accordance 
with sec. 166.11 (1) upon the determination of the items 
therein enumerated made in the agreement." 

Two contingencies are presented: One in case of judg

ment, and the other in case of a settlement agreement with

out judgment. 

If judgment is entered, it should contain a specification 

of the items enumerated in sec. 166.11, including "future 

support of the child." In case of judgment, I am of the 

opinion that all items of the judgment, except the future 

support items, must be paid, regardless of the death of the 

child, but that no further future support payments need be 

made after the child dies. 

The case of a settlement not in default and the paternity 

of the child denied, and, therefore, no judgment entered, 

presents a more difficult question and one which, in my 

opinion, must be determined by the facts of each case, so 

that the defendant shall be required to pay all portions of 

the agreed settlement that are attributable to the items enu

merated in sec. 166.11 other than future support of the 

child. In the ordinary rather nominal settlements made in 

cases where paternity of the child is denied, it would seem 

that little of the amount would be attributable to future 

support of the child. A. very good provision to include in 

such a settlement agreement would be a stipulation that 

would directly result in the full sum being payable, not

withstanding the death of the child. In the absence of 

such a stipulation, it would seem that the burden should 

be on the defendant to show that he should be relieved of a 

portion of the agreed settlement. 
FMW 
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School Districts — City under city school plan provided
by sees. 40.50 to 40.60, Stats. 1929, is "city school district"
and not "common school district" nor "high school dis
trict."

Neither sec. 40.30, Stats. 1929, nor sec, 40.68, Stats. 1929,
authorizes alteration of such "city school district."

August 26, 1931.

William M. Glbiss,

District Attorney,

Sparta, Wisconsin.

In your letter of August 19 you state that prior to June,
1929, the city of Sparta, together with parts of the towns of
Sparta and Angelo, was known as school district No. 1. In
June, 1929, by proceedings under the provisions of sec.
40.85, Stats 1927, all of such territory outside the city of
Sparta was detached. Since that time the school territory
known as school district No. 1 has comprised solely the city
of Sparta. The city of Sparta is a city of the fourth class.
Referring to the city school plan provided by sees. 40.50 to
40.60, Stats. 1929, you state that the composition and man
ner of selection of the school board in the city of Sparta
has not been changed as authorized by sec. 40.52, Stats.
1929, but that the members of the board have continued to
be selected at the annual school district meeting in July.
The question submitted is whether the common council

of the city of Sparta, acting with the town boards of the
towns of Sparta and Angelo, may now proceed under the
provisions of sec. 40.30, Stats. 1929, and alter the city of
Sparta school district by adding thereto a part or all of
that territory in said towns which was detached in 1929.

At the outset it should be noted that the city of Sparta is
under and governed by the city school plan provided by
sees. 40.50 to 40.60, Stats. 1929, XVIII Op. Atty. Gen. 347.
(See also State on Complaint of Grelle v. Carroll, Wis.
—, 234 N. W. 875, 878.) The school board, however, con
tinuing to be constituted and selected in the same manner
as before, unless and until changed in the manner provided
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by sec. 40.52, subsec. (1), Stats. 1929. (See the opinion of
this department, rendered to you on July 1, 1931.)*

Sec. 40.30, subsec. (1), Stats. 1929, provides, in part, as
follows:

"Town and village boards and councils of cities of the
fourth class, may, by order, create, alter, consolidate or dis-
solwe common school districts. * * *."

Sec. 40.30, Stats. 1929 was the result of a consolidation
and revision of sees. 40.01, 40.02 and 40.04, Stats. 1925,
by eh. 425, sec. 69, Laws 1927. Sec. 40.01, subsec. (1),
Stats. 1925, provided, in part, as follows:

"Town boards of supervisors, village boards of trustees
and city councils are hereby given power, * *' 7^^
alter school district boundaries, and to create school dis
tricts, or to dissolve school districts * *

Construing the last quoted provision (then found in
Stats. 1921), the supreme court said in State ex rel Her-
manson v. Callahan, 179 Wis. 549, 551:

"Sec. 40.01 authorizes town boards of supervisors, vil
lage boards of trustees, and city councils to alter school-dis
trict boundaries, and to create, consolidate, or dissolve
school districts. This is the only authority found any
where in the statutes for the alteration of schooLdistrict
boundaries or for the consolidation of school districts, ex
cept * *

And at 553:

"We assume it was the legislative purpose to authorize
a method by which the boundaries of any school district
might be changed. Sec. 40.01 is general and by its terms
applies to every school district except town free high school
and union free high school districts, which are expressly
excepted. * * *"

The court held that the then existing provision granted
authority to change the boundaries of a school district which
maintained a high school. The court further, p. 555:

"It should not be overlooked that a school district in
which a high school has been established or is maintained

*Page 468 of this volume.



Opinions of the Attorney General 709

nevertheless remains an ordinary school district. It con
tinues to be governed in the same manner. It has educa
tional problems and interests aside from those relating to
the high school. If such interests require a change of the
boundaries it should not be held, in the absence of specific
legislative declaration, that they have lost their identity as
ordinary school districts. * * *"

It is apparent that the provision construed by the su
preme court in the Hermanson case has been succeeded by a
quite different provision. Sec. 40.30, subsec. (1), Stats.
1929, expressly limits the authority there granted to that
of altering etc. "common school districts." While it may
be that an ordinary school district maintaining a high school
still remains a common school district (a point not neces
sary here to determine), yet a city under the city school
plan provided for by sees. 40.50 to 40.60, Stats. 1929, does
not, in our opinion, constitute a common school district.
Common school districts are recognized as separate munici
pal entities. The school territories of cities under the city
school plan are not. See State ex rel. Board of Education
V. City of Racine, ___ Wis. 236 N. W. 553, 554-555.
The school territory of a city under the city school plan
does not continue to be governed in the same manner as a
common school district, as the school system of a city under
the city school plan is administered by a board of education
the members of which are denominated city officers, and
school taxes are levied by the city council. Sees. 40.50 to
40.60, Stats. 1929. The legislative plan "seems to be to
/make the city the municipal entity for the administration
of school affairs." State ex rel. Board of Education v. City
of Racine, Wis. , 236 N. W. 553, 554. Moreover, the
general school law expressly distinguishes between common
school districts and others. Sec. 40.02, subsec. (1), Stats.
1929, classifies school districts as "common school districts"
and "high school districts" and "city school districts." In
our opinion, the school territory of a city under the city
school plan constitutes a "city school district." It may be
that the legislature in enacting and retaining the provision
that councils of cities of the fourth class may alter "com
mon school districts" had in mind that some cities of the

fourth class were not to be under the city school plan. At
any rate, we are convinced that when the legislature placed



710 Opinions of the Attorney General

those cities of the fourth class "whose territory constitutes
an entire school district" (as well as all cities of the second
and third class) under the city school plan (sec. 40.50,
Stats. 1929), it did not intend to leave such included cities
in the class of "common school districts."
The conclusion, therefore, is that sec. 40.30, Stats. 1929,

does not authorize the alteration of the city of Sparta school
district.

It may be added that a careful search of the statutes fails
to reveal any other provision conferring such authority.
Sec. 40.68, Stats. 1929, providing for the annexation of ter
ritory not in but adjoining a "high school district" is not
applicable.
FCS

Contracts — Labor — Prevailing wages and hours re
quired by ch. 432, Laws 1931, to be specified in state high
way construction contracts, is not to be based upon wages
and hours in highway work alone.

August 27, 1931.

Industrial Commission.

Attention A. J. Altmeyer, Secretary.

You write as follows:

"Chapter 432 requires that 'the industrial commission
shall annually ascertain and determine the prevailing hours
of labor and the prevailing wage rate for common labor
and for such other classes of labor as the highway commis
sion may deem advisable in all counties in which any high
way construction is contemplated during the ensuing sea
son.'
"We should like to know whether in making this deter

mination the commission should give consideration only to
prevailing hours of labor and prevailing wage rates on
highway work or whether it should also take into consid
eration prevailing hours of labor and wages in all other
industries and classes of employment as well. For example,
should the commission ascertain the hours of labor and
wages paid in factories, as well as in road construction?
"If you believe that the commission should take into con

sideration all industries and classes of employment, we
should like to know whether you consider that the term
'common labor' applies to farm labor."
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Ch. 432, Laws 1931, creates sec. 103.50, and requires that
state road construction contracts shall specify the prevail
ing wage and hours of labor. Subsec. (3) reads:

"By the term 'prevailing hours of labor' is meant the
hours of labor per day worked by a larger number of work
men of the same grade employed within the county or coun
ties (if the contemplated highway improvement extends into
more than one county) than are employed for any other
number of hours per day. By the term 'prevailing wage
rate' is meant the rate of pay per hour or per day paid to
a larger number of workmen engaged in the same grade
of labor at outdoor work within such county or counties
than any other rate of pay. In no event, however, shall the
'prevailing wage rate' for any class of labor be deemed to
be less than a reasonable and living wag^."
I can find nothing in this subsection, nor in any other

part of the act, which indicates that only highway wages
and hours are intended. The only limitation anywhere ap
pearing is "in the county or counties," and as to wages,
the field is confined to "outdoor work." This latter seems

to be a direct contradiction of the idea that the legislature
may have intended only highway work to be considered.
Highway work is outdoor work, and the qualification would
be superfluous. Again, the "outdoor work" limitation ap
plying only to wages, it follows that indoor work is to be
considered as to hours, and this includes work that is not
highway work.
The fact that the act deals only with highway work might,

perhaps, permit some limitation by construction, if any
thing in the act itself, or its legislative history, indicated a
limitation, or if the literal language of the act resulted in
an absurdity. None of these are present, however. In
fact, I think the circumstances surrounding the passage of
this legislation, together with the enactment of similar leg
islation for federal construction work, and by other states,
indicates that it is intended to accomplish just that result
to which its literal meaning points.

Particularly in a time of unemployment and depression,
was it seemingly intended to prevent a reduction of wages
or increase in hours due to the excess supply of labor. With
Wisconsin's special unemployment highway construction
program, it must have been contemplated that many city
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unemployed would work on the state highway work. And
it seemingly was intended that they should continue at the
"prevailing" hours and wages, and not hours and wages
created either by supply and demand in a time of abnormal
supply, or by conditions prevailing in some particular rural
community or in some particular class of work. This tended
to distribute the work among a greater number and to
keep up their buying power and thereby hasten a return
to normal times.

I recognize that the selection of the county as a unit, to
gether with the "largest group" provision, presents some
practical difficulties in a state where counties have both
urban and rural ̂ections, and where the urban wages and
hours may be the "prevailing" wages and hours under the
provisions of this act.
But those difficulties cannot change the intention evi

denced by both the language of the act and the circum
stances surrounding its enactment.

Whether the term "common labor" as used in this act
applies to farm labor, is more a question of fact than of
statutory interpretation. A great deal of the labor on a
farm requires specialized skill. A great deal also is labor
which any person of ordinary intelligence can perform.
On the ordinary farm, the "hired man" performs both
kinds. I am inclined to think, however, that in the minds
of the non-farm population, farm labor is common labor,
and that this is true also in the minds of a great many of
the farm population, who think of a knowledge and skill
that they naturally and gradually acquired through the
years of childhood and manhood as only that which is nat
ural and common to all. I am inclined to the view, there
fore, that the legislature intended to include farm labor,
not farm management, in the term "common labor." I con
sider, however, that the members of the industrial com
mission, familiar with the whole field of labor, should be
better judges of the intendment of this term than is a mere
lawyer, even though he be "farm raised" and a farmer still.
FMW
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Courts — Judgment against Towns — Taxation — Judg
ment against town may be collected only as provided in sec.
66.09, Stats. Mere notice of judgment against town does
not change duty of county clerk to pay to town proportion
under statute of income taxes of railroad company belong
ing to town.

August 28, 1931.
F. W. Horne,

District Attorney,
Crandon, Wisconsin.

You submit the following request for opinion:

"Please advise me, under the following statement of facts,
whom the county clerk of Forest county should pay over to
money received as corporation income tax, which ordinarily
would be allotted to the town of Crandon.
"In November of 1928, the Forest County State Bank of

Crandon received a judgment of $3,928.43 against the town
of Crandon. This judgment was taken upon a note and
includes the cost and attorney fees. In 1929, the town en
tered the amount of the judgment on the tax roll, but due
to the delinquent taxes, the total amount was not collected
and the entire amount of the judgment has not been paid.
On February 1, 1930, the Forest county treasurer received
from the Chicago & Northwestern Railway Company
$419.19 as corporation income tax, of which one-half or
$209.60 belonged to the town of Crandon.
"The town of Crandon contends that this money belongs

to it, that is, the $209.60, and that the Forest County
State Bank has no claim on it. The Forest County State
Bank contends that this money should be applied on the
judgment. The county clerk will not issue an order until
he knows who is legally entitled to the money."

Sec. 66.09, Stats., provides:

"(1) When a final judgment for the payment of money
shall be recovered against a town, * * * judgment
creditor * * * may file with the clerk thereof a cer
tified transcript * *; and thereupon the amount so
due, with costs and interest to the time when the money
will be available for its payment, shall be added to the next
tax levy, and shall, when received, be paid to satisfy such
judgment. * * * jf clerk shall fail to include the
proper amount in the first tax levy, he shall include it or
such portion as shall be required to complete it in the next
levy.
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"(3) No process for the collection of such judgment shall
issue until after the time when the money, if collected upon
the first tax levy as herein provided, would be available
for payment, and then only by leave of court upon mo
tion."

This section was compiled by the revisor in 1921 from
various similar provisions relating to different municipali
ties, and to it in the revisor's bill was appended this note:

"The provision for execution only upon leave is not found
in all the old sections but is by the new section made ap
plicable to all, but the motion may be made after failure to
collect in the first proper levy, eliminating the ambiguity of
some of the old sections under which payment might be wil
fully deferred and still protecting from inadvertence by re
quiring in all cases leave of court."

In State ex rel. Ashland Water Co. v. Wharton, 103 Wis.

307, it was held that mandamus will issue to compel the
clerk to add the proper amount to the tax levy. In Buell
V. Arnold, 124 Wis. 65, the court held that a judgment
against a county did not become a lien upon lands to which
the county had taken tax deed, and said of sec. 66.09, p. 71:

"The statutes provide a remedy for the collection of judg
ments against counties by the levy of taxes, and ample
power exists to compel the proper officer to make such levy.
It is evident that it was the intention of the legislature that
such remedy should be pursued, at least until it proves in
effectual."

In Slama v. Young, 199 Wis. 62, the action was against
a school district clerk, and the court said, p. 84:

"* * * Therefore it does not appear that the district
clerk had any duty to perform with reference to this judg
ment, unless there was money on hand in the treasury to
pay the same, in which case he would be required to issue
an order. * * *"

A judgment cannot be collected against a town except as

provided in sec. 66.09 and, therefore, process for the col

lection of a judgment against a town may not issue except

as provided in subsec. (3), sec. 66.09.
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The section specifically provides that if the clerk shall
fail to include the proper amount in the first tax levy, he
shall include the portion necessary to complete the amount
in the next levy, but makes no provision for failure of the
town to receive the proper amount by reason of delinquent

taxes.

The attitude of the court, as shown in the opinions in
State ex rel. Ashland Water Co.'v. Wharton, supra, and
Slauia V. Young, supra, upon the obligation of municipali
ties to pay judgments rendered against them, leads one to
believe, however, that in such a case the court might man
damus the clerk to include the deficiency in a subsequent
levy.
What other means the creditor might have under subsec.

(3), sec. 66.09,1 do not attempt to point out, except to sug
gest that the provisions of sec. 804.21 for quasi-garnishment
of a person, firm or corporation having money due from the
state or a municipality is not applicable to the town's pro
portion of income tax money received by the county, and
that the county is not otherwise subject to garnishment.
Merrell v. Campbell, 49 Wis. 535; Jefferson Transfer Co. v.
Hull, 168 Wis. 438, 441; Rusk v. Bank of La Farge, 185

Wis. 454, 458.
A mere notice to the county clerk that the creditor has

a judgment against the town cannot operate to give the
judgment creditor a lien upon the fund or require the county
clerk to do otherwise than pay it over to the town as the

statute provides, any more than a notice by the creditor of
his judgment, to an individual owing money to another,
operates to give the judgment creditor a lien or to stay
payment of the money to the party to whom it is due.
The judgment creditor having secured no process nor

taken any action to acquire a lien upon the money or to re
quire the clerk or to stay payment by the clerk, it is my
opinion that it is the duty of the clerk to pay over the money
to the town as required by statute.
FMW
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Taxation — Income Taxes — Wiscoyisin Statutes —
Amendments of sec. 71.095, subsec. (2), sec. 71.09, subsec.
(4), par. (c), sec. 71.05, subsec. (2), par. (d), Stats., made
by chs. 434, 448 and 453, Laws 1931, are all in effect not
withstanding later chapters re-enacted sections without in
corporating changes made by earlier chapters.

August 28, 1931.

E. L. Kelley, Chairman,

Tax Commission.

You call attention to the following enactments of the

1931 legislature:

1. Ch. 434, passed June 25, published July 7, amended
sec. 71.095 (2) by inserting after the word "reside," whei'e
it appears in the second line .of the statutes of 1929, the
words "only in case the ward if not under disability would
have been required to file such return."

Ch. 448, passed June 27, published July 8, amended sec.
71.095 (2) by striking out the word "average" in the sev
eral places where it appears in said section preceding the
words "taxable income" but omitted from said sections the
words that had been added thereto by ch. 434 as above set
out.

2. Ch. 448, passed June 27, published July 8, amended
sec. 71.09 (4) (c) by striking out the word "average" be-
foi-e "taxable income" and before "income" in said section
where it severally appeared.

Ch. 453, passed June 26, published July 8, amended sec.
71.09 (4) (c) by striking out the words "in either case" at
the beginning of the second sentence and by inserting at
the commencement of the third sentence the words "On
written request, a separate statement or tax bill shall be
issued to husband and wife and in that event." This chap
ter, however, in setting out the section in full with these
changes, included the word "average" where it had been
severally stricken out by ch. 448.

3. Ch. 448, passed June 27, published July 8, amended
sec. 71.05 (2) (d) by substituting the word "four" for the
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word "three" where it appears before the word "dollars"
in the second line of the section as printed in the statutes of
1929.

Chapter 453, passed June 26, published July 8, amended
sec. 71.05 (2) (d) by inserting in the first sentence after
the words "For each additional person" the words "except
persons defined in subsection (2) (c) of section 71.05."
This chapter, however, in setting out the section in full with
these changes, included the word "three" where the "four"
had been substituted by ch. 448.
You ask whether the later enactments have the effect of

repealing the earlier ones.
In none of the later enactments set forth in the foregoing

three instances was it indicated by ther style of type that the
legislature was amending the earlier chapter, but in each
instance the later enactment dealt with the section as it ap
pears in the statutes of 1929.
In an opinion rendered to the secretary of state July 24,

1931, a similar situation was dealt with. I refer you to that
opinion.
The same rule applies to the instances to which you call

attention. I am of the opinion, therefore, there being noth
ing in the later act, in each instance, inconsistent with the
earlier act, that both acts are in effect and the respective
sections read as amended by all three of these acts.

FMW

Public Officers — Sheriff — When sheriff brings back
from another state prisoner subject to requisition he may be
compensated, although on salary basis under sec. 59.15,
Stats., as provided in sec. 59.29. XX Op. Atty. Gen. 386
adhered to.

August 28, 1931.
Oliver L. O'Boyle,

Deputy District Attorney,
Milwaukee, Wisconsin.

You call attention to an opinion of the attorney general,
XX Op. Atty. Gen. 386, in which it was held that a sheriff

*Page 558 of this volume.
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in a county where the salary system has been adopted under
sec. 59.15, Stats., may receive reimbursement for no ex
penses except compensation for keeping and maintaining
prisoners in the county jail and that this includes official
duties performed without the county, particularly to the
following from that opinion, p. 388:

"However, where a sheriff acts as an agent of the state
to return a prisoner from another state upon requisition of
the governor, he may be compensated therefor in the man
ner provided in sec. 364.01 (2), Stats. X Op. Atty. Gen.
592. Similarly, when a prisoner subject to requisition is
brought back from another state by the sheriff, he may be
compensated as provided in sec. 59.29, Stats. The services
performed under these sections are not duties of the sheriff
imposed by law and the legislature has specifically author
ized compensation for such services when performed by
the sheriff."

You question the correctness of the italicized portion
of the foregoing paragraph, saying that you had thereto
fore advised your county board that the sheriff, having been
placed on the salary basis, was not entitled to compensa
tion under sec. 59.29, and that you grounded your opinion
upon the theory that the sheriff acted as sheriff under that
section, and even though he might not be required to per
form the service, if he did so voluntarily, it thereby became
an official service and was covered by his salary. To this
you cite Quaiv v. Paff, 98 Wis. 586, Kewaunee County v.
Knipfer, 37 Wis. 496, and Op. Atty. Gen. for 1908, 701.
You remark that most of the sheriffs "are only too glad to
make the trip with all expenses paid," and conclude:

"It was our belief, in view of all the foregoing, there
fore, that when the sheriff voluntarily brought back a pris
oner under 59.29 from outside the state, whether legally
obliged to or not, he was in fact acting as a sheriff and could
not collect the special fee.

"The matter is of great importance to Milwaukee county
due to the large number of cases of this kind that we have
in the course of a year. May we respectfully urge, there
fore, that you reconsider this matter and give us the benefit
of your advice at the earliest possible moment?"
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I have carefully reviewed the question. Sec. 59.29 was
enacted by ch. 126, Laws 1901. At that time, what is now
sec. 59.28, formerly sec. 731, and which specifies the fees
of sheriffs, concluded with the following:

"This section shall not be taken to repeal any provision
of law fixing a salary or authorizing any county board to
fix any salary for any sheriff, under sheriff or deputy
sheriff."

With this express provision applying only to sec. 59.28,
and with the subsequent enactment of sec. 59.29 as a sepa
rate section, and with the provisions of sec. 364.01 for the
compensation of sheriffs returning prisoners from other
states upon requisition as agents of the state, the inference
is strong that sec. 59.29 was intended to be in the class

with sec. 364.01, to which it refers, and not within the class
of sec. 59.28, as to the salary superceding per diem and ex
penses.

This concluding paragraph of sec. 59.28 at the time of
the renumbering of the section in a revisor's bill, ch. 695,
Laws 1919, was repealed. This act was Bill 565, S., and
the revisor appended this note to sec. 78, which made the
repeal:

"The concluding unnumbered paragraph is superfluous.
The power to change the sheriff's, under-sheriff's or dep
uty's compensation from a fee to a salary basis is specifi
cally reserved by new section 59.15, subsection (5) (old sec
tion 694)."

And to the section of the same bill creating new sec.
59.15, referred to in this note, appears the following re
visor's note:

"Taken from paragraph (a), subsection (4) and subsec
tion (6), section 694."

There is nothing in the repeal, therefore, of the express
reservation at the end of sec. 59.28, to in any wise change
the prior scope of sec. 59.28.

Section 59.29, reads as follows:

"(1) In all cases where by the laws of this state the gov
ernor is authorized to demand of the executive authority of
any other state any fugitive from justice or any person
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charged with crime in this state and to appoint an agent
to receive such person, and such person is apprehended in
any other state by the sheriff or deputy sheriff of the county
in this state where the warrant for such fugitive from jus
tice is properly issued, or such crime was committed, and
such person voluntarily returns with said sheriff to this
state without requisition, such sheriff shall be entitled to
eight dollars per day for the time necessarily expended in
traveling to, apprehending and returning with such person
and his actual and necessary expenses for such time, which
compensation and expenses shall be allowed by the county
board of such county upon the presentation thereto of an
itemized and verified account, stating the number of miles
traveled and each item of expense incurred in rendering such
services, including the transportation and board of the per
son in his custody. No allowance whatever shall be made
him as mileage.
"(2) The sheriff of any county having less than three

hundred thousand population shall not receive the compensa
tion provided for in subsection (1), unless the apprehension
shall have been duly authorized in writing by the district
attorney or by the county judge of the county wherein the
crime was committed, which written authority shall certify
that the ends of justice will be subserved by the apprehen-
tion and return of such person, and the sheriff shall attach
such certificate to and file it with his itemized account of
such services."

The supreme court had this section before it in Douglas
Co. V. Sommer, 120 Wis. 424. In this case the sheriff was on
the salary system but had been paid on the fee system. Quot
ing from the opinion, pp. 431-432:

appellant included in his bills against the
county, which were allowed and paid, items of street car and
railway fare of prisoners, in transporting them to and from
the county jail, workhouse, and the courts. If the items
were proper charges to be allowed a sheriff under the fee
system, then appellant is not entitled to them, because his
salary is in lieu of all fees and compensation for services
within the county, except for keeping and maintaining pris
oners in the county jail. The items cannot be said to come
within the exception. If these charges are not within the
salary, then they, of necessity, were not lawful, and he must
restore the money received therefor.

((Hi Hi ^

"Appellant also charged and was allowed for services and
disbursements in apprehending and returning fugitives
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from justice from without the state, without obtaining the
certificate of the district attorney required by sec. 2, ch. 126,
Laws'of 1901, * * * Similar items were presented in
the Snyder Case. It was therein determined that it was nec
essary to comply with the statutory requirements, to en
title a sheriff to such fees, and to allow and pay them con
trary to such expressed provisions was an abuse of power
by the county board.* *

It is significant, it seems to me, that the court, while dis
allowing fees within the county, because the sheriff was on

the salary basis, disallowed fees for apprehending and re
turning prisoners from justice from without the state be

cause of the failure of the sheriff to obtain the certificate of

the district attorney required by subsec. (2), sec. 59.29.
The force of this opinion is somewhat detracted from by

denying fees for services under subsec. (34), sec. 59.28
upon a similar ground, rather than upon the ground that the

sheriff was on the salary basis.
In Gregory v. Mihvaukee County, 186 Wis. 235, in decid

ing that the county clerk might not retain notarial fees col

lected for his services as notary in taking acknowledge

ments for hunting and marriage licenses issued by him, the
court said, p. 239:

"* * * We therefore hold that, in the case of sal
aried public officials who are required to turn in all fees of
office, fees for work done during office hours and incidental
ly connected with their official duties belong to the public
and not to the employee unless there is a clear, valid direc
tion to the contrary, such as the ten-cent fee allowed the
county clerk for the issuance of every hunting license. Sub.
(7), sec. 29.09, Stats."

Upon the legislative and judicial history of sec. 59.29, and
in line and within the principle of the opinion in Gregory v.,

Milwaukee County, 186 Wis. 235, above quoted, I am con
vinced that sec. 59.29 "is a clear, valid direction," for the
payment to the sheriff of the per diem and expenses therein
prescribed, even though the said sheriff is on the salary
basis.

Your comment that most of the sheriffs are glad to make
the trip with expenses paid, assumes that they may be reim
bursed for their expenses but are not entitled to the per
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diem. I do not see how any distinction can be made between
the two. If the per diem and expense provisions of sec. 59.29
were superseded by the salary, then the sheriff could receive
neither per diem nor expense for this trips.
I am of the opinion, therefore, that the statement in XX

Op. Atty. Gen. 386, 388, "when a prisoner subject to requis
ition is brought back from another state," he may be com
pensated under sec. 59.29, is correct.
FMW

Taxation — Tax Sales — Refunds — County board is ad
vised to deny refund of tax certificates where right to re
fund is based on claim that "county taxes" exceed statutory
limitation and on claim that county treasurer miscalculated
amount of penalty and interest on delinquent tax.

August 29, 1931.

Giles V. Megan,
District Attorney,

Oconto, Wisconsin.

In your letter of August 19 you submit certain facts and
ask certain questions:

Rose Smith bought tax certificates on several parcels of
land at Oconto county tax sales in 1921, 1922 and 1923 and
later took tax deeds on all of these lands. In 1927 she con

veyed by quit claim deed to her son, Robert Smith, all of said
lands. From and after the 1924 tax sale Oconto county was
the exclusive buyer of tax certificates. Robert Smith pur-
•chased from Oconto county tax certificates of the sales of
1924 (for taxes levied in 1923) and 1925 (for taxes levied
in 1924) covering the lands deeded to him by his mother.
Rose Smith. On March 17, 1930, he filed a claim against
Oconto county wherein he declared that the certificates of

the tax sales of 1924 and 1925 purchased by him were in

valid and worthless on grounds stated in questions 1 and 2,
and demanded from Oconto county $3,195.00 plus interest,
and offered to surrender such certificates.
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1. It is claimed that the county taxes levied in the years
1923 and 1924 exceeded one per cent of the assessed valua
tion of the county and that this went to the groundwork of
the tax.

2. It is claimed that the county treasurer in computing
the face of certificates sold June 15, 1924, charged interest
at the rate of one per cent for six full months plus two per
cent penalty, in all eight per cent, instead of first adding two
per cent to the face of the tax and computing interest on
that amount for the exact months and days at the rate of
twelve per cent and that this goes to the groundwork of the
tax.

Categorical answers cannot be given to the questions sub
mitted, but the county board will be advised as to the posi
tion which it should take in the matter.

Sec. 70.62 subsec. (2), Stats., provides to the effect that
the total amount of "county taxes" assessed, levied and car
ried out against the taxable property of any county in any
one year shall not exceed in the whole one per cent of the
total valuation of the county for the preceding year as fixed
by the tax commission. The same limitation existed in 1923

and 1924, the years here involved.

The claim in question is made under sec. 75.22, Stats.,
which provides for refunds on tax certificates where after
the sale or conveyance of lands sold for the nonpayment of
taxes it is discovered that the sale or the certificate was in

valid. That section contains a provision as follows:

certificate, or conveyance shall be
deemed invalid within the meaning of this section by reason
of any mistake or irregularity in any of the tax proceedings
not affecting the groundwork of the tax; nor shall any coun
ty be liable to pay or refund any moneys by reason of any
such mistake or irregularity."

That provision was added to the section by ch. 215, Laws
1897.

1. As to the validity of a tax where such tax exceeds a
specified statutory limitation, it is stated in 37 Cyc. 969:

"The state constitution or statutes usually limit the tax
ing power of counties or other municipalities for ordinary
county or municipal purposes, to the raising, in any one
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year, of a specified sum or of a certain percentage of the val
ue of the taxable property; and where taxes are levied to the
prescribed limit the power is exhausted, and any taxes lev
ied in excess thereof are illegal and void." (Citing cases.)

And in 37 Cyc. 977:

"If a tax is levied for several purposes, one of which is il
legal, or if the rate or amount exceeds the statutory limita
tion, to any extent whatever, many decisions hold that the
entire levy is absolutely void, although according to others
the partial invalidity or excess will not affect so much of the
levy as is lawful, if it is possible to separate the legal from
the illegal." (Citing cases.)

Our own supreme court does not appear to have passed
upon the question. The decisions in other jurisdictions are
not harmonious. Some cases hold that the entire tax is void,
while other cases hold that only the excess is void.

Under such circumstances it would seem inadvisable for
the Oconto county board to refund the tax certificates in
question on the assumption that the tax was void because in
excess of the one per cent statutory limitation.
Under question 1, the specific items given by you as mak

ing up the total of "county taxes" should also be given con
sideration. The total given is $321,892.12. One per cent of
the assessed valuation of the county was $272,722.95. If the
total of $321,892.12 consisted solely of "county taxes," the
taxes in excess of one per cent amounted to $49,169.17.
However, one item given is "county school tax $43,750."

We think that this item very clearly did not constitute a
part of the "county taxes." Sec. 70.62, subsec. (1), Stats.
1923 (in force when the 1923 and 1924 tax levies were
made) provides to the effect that the county board at its
annual meeting shall by resolution determine the amount of
taxes to be levied in the county for "county purposes" for
the year, "and also the amount to be raised by tax in each
town for the support of common schools for the ensuing
year," such tax to be raised in each town for the support of
common schools was not a tax levied by the county, but
merely a direction to the towns to levy the tax. See State ex
rel. School Directors of Worcester v. Nelson (1899), 105
Wis. Ill, where the court said, p. 114:
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"* * * The county board had no power or authority
to levy upon the town of Worcester any school tax for the
use of the county. It did, however, have both the power and
the duty, by sees. 1074,1075, R. S. 1878, to include in its res
olution levying the county taxes, and in the certificate of
those taxes to the town clerk, a direction to raise a certain
amount of school taxes for the use of the school district, a
distinct corporation. We have no doubt that the act done by
the county board and county clerk was intended as a per
formance of this duty, and that the misdescription of the
item as a 'county school tax' was a mistake merely, so that
the act really done was that which the statute commands,
namely, the direction above described."

Another item given is "county superintendent expense
and salary $5,000." We think that there may also be some
question as to whether this item is a part of the "county
taxes." See Sec. 70.62, subsec. (1), Stats., XX Op. Atty.
Gen. 112 and 184. It will be observed that sec. 70.62, subsec.
(1), Stats., after providing that the county board shall by
resolution determine the amount of taxes to be levied for

"county purposes," provides further to the effect that the
board by "separate resolution" shall "determine the amount
of tax to be levied to pay the compensation and allowances
of the county superintendent of schools." The same provi
sion existed in 1923 and 1924.

In 37 Cyc. 969, after stating that the statutes usually limit
the taxing power of counties or other municipalities for or
dinary county or municipal purposes, the following state

ment appears:

addition to the levy of taxes for general
county or municipal purposes, provision is usually made
either by general or special laws, for extra levies, likewise
limited, for school, and poor taxes, and for other special
purposes not included in the ordinary county or municipal
expenses, * *

The text cites numerous cases, including Powder River
Cattle Co. V. Johnson County, 3 Wyo. 597, 29 Pac. 361, 81
Pac. 278, holding that taxes levied for the support of the
common schools are not taxes for "county purposes."
And in Denver & R. G. R. Co. v. Grand County (Utah),

170 Pac. 74, 3 A. L. R. 1224, it was held that a legislature
which has limited a county's taxing power to the levy of five
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mills on the dollar of valuation for general county purposes
and one mill additional for poor relief, authorizes an addi

tional levy by enacting a statute permitting a tax for moth
ers' pension.

While the foregoing discussion as to the meaning of
"county taxes" has no direct bearing on the questions sub
mitted, it may be of assistance in determining whether in
fact "county taxes" were levied in excess of the one per cent
limitation.

2. The objection that the county treasurer miscalculated

the amount of interest presents another doubtful question.
Our supreme court has held that the addition of unau
thorized charges to the tax avoids the tax. Warner v.

Supervisors of Outagamie County, 19 Wis. 611; Cole v. Van

Ostrand, 131 Wis. 454. In the instant case, however, it may
be argued with considerable force that no unauthorized

charges were made. That is, the penalty of two per cent and
interest at twelve per cent were authorized charges. Sec.

74.03, subsec. (1), and sec. 74.39, Stats. 1923. The error, if
any, was merely in the method of ascertaining the exact
amount of such authorized charges. It seems doubtful

whether an error of this character constitutes a mistake or

irregularity "affecting the ground work of the tax." See
Foster v. Sawyer County, 197 Wis. 218, 222-228.

3. You suggest that even if the tax certificates in ques
tion are invalid Robert Smith should not recover from Ocon-

to county for the reason that his acquiring title to the lands
by quit claim deed from his mother operated as a voluntary
redemption of the land. Our supreme court in two decisions

has intimated that such might be the case. Smith v. Lewis,
20 Wis. 350, 354; Marsh v. Supervisors of St. Croix County,
42 Wis. 355, 373.

Under the circumstances herein disclosed, you are advised
that the county board should deny refund of the tax certifi
cates in question, leaving it to the courts to decide the doubt
ful legal questions involved.
PCS
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Mortgages, Deeds, etc. — Chattel Mortgages — Register
of deeds must accept and file chattel mortgages on property
situated in his county under sec 241.10, Stats., but cannot
file duplicate with local clerk where mortgagor resides out
side state. Duplicate filing is abolished by acts taking effect
January 1, 1932.

August 31, 1931.

Harold W. Hartwig,

District Attorney,
Watertown, Wisconsin.

You request an opinion upon the following:

"Under sec. 59.51 (10a) of the Wisconsin statutes 1929 the
register of deeds of this county recently received for filing
an original and duplicate of a chattel mortgage. It appears
that the mortgagor thereof resides in the city of Chicago,
Illinois. The statute requires that the duplicate of said chat
tel mortgage be sent by the register of deeds to the clerk of
the city, village or town where the mortgagor resides. Un
der the circumstances in this case would the register of
deeds be authorized under the statutes to send the duplicate
of such chattel mortgage to the clerk of the city of Chicago,
Illinois? Or does the statute merely contemplate a situa
tion where the mortgagor resides in the'^state of Wiscon
sin?"

Sec. 59.51 subsec. (10a), Stats., was created by ch. 525,
Laws 1929, as a complement to the amendment by that chap
ter of sec. 241.10, Stats. 1927. Prior to that time, sec. 241.10
read as follows:

"Every mortgage of personal property or a copy thereof
may be filed in the office of the clerk of the town, city or vil
lage where the mortgagor resides, or in case he is a nonresi
dent of the state then in the office of the clerk of the town,
city or village where the property mortgaged may be at the
time of the execution of such mortgage; * *

Sec. 241.10 was re-enacted by ch. 525, Laws 1929, to read:

"Every mortgage of personal property shall be filed with
the register of deeds of the county in which such personal
property is situated."

And sec. 59.51 (10a), as enacted by ch. 525, Laws of 1929,
provided that "such register of deeds shall file one of such
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duplicates and send the other to the clei'k of the city, village
or town where the mortgagor resides * *

Requirement that the mortgage be filed in the town where
the mortgagor resides is to be literally construed and fol
lowed; for instance, the removal of the mortgagor to anoth
er town, taking the property with him, does not require any
further filing, and, if upon such removal, the mortgagee
withdraw the mortgage from the first town and file it in the
second town, the filing is invalidated. Black Hawk State
Bank v. Accola, 194 Wis. 29; Bailey v. Costello, 94 Wis. 87.
This latter case quotes Jones on Chattel Mortgages, sec.

260, which is to the same effect.

In an opinion, XX Op. Atty. Gen. 167, the following ap
pears at p. 168:

"It is the opinion of this department that from an exam
ination of the foregoing statutes it is clear that the legisla
ture intended that chattel mortgages be filed in duplicate
and a copy thereof filed with the clerk of the city, village or
town in which the mortgaged property is located. All of the
foregoing sections were created or amended by ch. 525,
Laws 1929, and a reading thereof leads inevitably to the
conclusion that duplicate copies of chattel mortgages are
now required to be filed, one with the register of deeds and
one with the clerk of the city, village or town in which the
mortgagor resides. *

The first sentence of that statement is an inadvertance.

The second sentnce is the correct statement. The two sen

tences taken together deal with the usual situation where

the location of the property and the residence of the mort

gagor are the same.

Jones on Chattel Mortgages, sec. 261, reads as follows:

"In case the mortgagor resides out of the State, under a
statute which provides for the recording of a mortgage at
the mortgagor's place of residence, and does not provide for
recording it in the place where the mortgaged property is
situated, there can be no effectual record of the mortgage;
and therefore the only effectual mode of making the mort
gage is for the mortgagee to take and hold actual possession
of the property. The statute does not provide for such a
case."
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In the absence of any other ruling by the supreme court of
Wisconsin, I am of the opinion that this is the rule that fil
ing officers should follow.

Sec. 241.10, Stats. 1929, provides for the filing of the
mortgage with the register of deeds of the county where the
property is located, and therefore such register of deeds
must accept for filing and file in his office a mortgage upon
any property situated in his county, and send the duplicate

thereof to the clerk of the town, city or village where the

mortgagor resides, if he resides in Wisconsin.
Whether by reason of the filing requirements of ch. 241,

containing only the provision for filing with the register of
deeds in duplicate, and the provision for filing at the resi
dence, being placed only with the duties of the register of
deeds and not with the filing requirements, a filing of a

mortgage by a nonresident mortgagor is sufficient when
filed with the register of deeds of the proper county, is a
question with which the register of deeds need not be con
cerned, and upon which no opinion is given.
The provisions of ch. 525, Laws 1929, which superseded

the single filing theretofore provided by sec. 241.10, created
a great deal of confusion and uncertainty in the filing of
chattle mortgages. See XX Op. Atty. Gen. 74,163,167. The
legislature of 1931, by the passage of chs. 255, 289 and 291,
all effective January 1, 1932, have done away with the
duplicate filing with the town, city and village clerks.
FMW
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Counties — County Board — Words and Phrases — Year
— Under sec. 59.03, subsec. (2) and sec. 59.06, subsec. (2),
Stats., limiting number of days "in any one year" for
which members of county board may receive per diem, year
is member's official year and begins, as to him, when he

qualifies in office.

August 31,1931.

R. M. SCHLABACH,

District Attorney,

La Crosse, Wisconsin.

You inquire when the year begins, under sec. 59.03, subsec.
(2), par. (f), Stats., limiting the number of days for which
members of the county board may receive per diem "in any
one year," whether with the annual meeting in November,
with November 1, when committees are appointed under
sec. 59.06 (1), with the county's fiscal year, or when mem
bers qualify.

Sec. 59.03 (2) (f) reads, in part:

"* * *. No supervisor in counties containing fifteen
thousand population or less shall be paid for more than fif
teen days' attendance on the county board in any one year
and no supervisor in any other county to which this subsec
tion is applicable shall be paid for more than twenty days
of such attendance, except, in either case, for services as a
member of a committee as provided in section 59.06."

Sec. 59.06 (2) reads, in part:

"* * *. The number of days for which compensation
and mileage may be paid to a committee member in any one
year * * * are limited as follows:"

Sec. 370.01 reads, in part:

"In the construction of the statutes of this state the fol
lowing rules shall be observed unless such construction
would be inconsistent with the manifest intent of the legis-
ture; that is to say:

"(10) The word 'month' shall be construed to mean a cal
endar month unless otherwise expressed; and the word
'year' a calendar year unless otherwise expressed;
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Webster's dictionary defines year as follows:

"A period of 365 days or, in the case of leap year, 366
days. The calendar, civil or legal year has the same number
of days, is divided into 12 calendar months,,and is now reck
oned as beginning with January 1 and ending with
December 31."

In Paetz v. State, 129 Wis. 174,179, the court said:

"The statute provides that 'in case of a second or any sub
sequent conviction of the same person during any year the
punishment shall be by both fine and imprisonment.' Stats.
1898, sec. 1550. The evidence tends to prove that the plain
tiff in error was convicted on July 3, 1903, and the record
shows that he was convicted of a second offense January
26, 1904, and it is insisted by counsel for plaintiff in error
that the second offense was not within the time contem
plated by the statute. Counsel contends that the words
of the statute 'during any year' mean a calendar year, and
therefore, the conviction not being within the same calendar
year, there was no second conviction within the meaning of
the statute. The argument of counsel upon this assignment
of error is able and ingenious, but we cannot adopt his con
clusions. We are of opinion that the year contemplated
by the statute is a period of 365 days, and that a second
conviction within that period is within the statute. If the
contention of counsel be correct, a person convicted of a
first offense the latter part of December one year and of a
second the fore part of January the following year could
not be punished upon a second conviction as for a second
offense within this statute. We do not think such is a
proper construction of the statute. We think that the words
'during any year' mean the ensuing year from the date of
the first conviction. U. S. v. Dickson, 15 Pet. 141; State v.
Adams, 64 N. H, 440, 13 Atl. 785."

Sec. 370.01 (10) was then in the statutes, but was not re
ferred to by the court.

In Schissler v. Wisconsin Life Ins. Co., 186 Wis. 477, the
court was construing a contract, and quoted the following
clause therefrom and said, pp. 478, 480-481:

«♦ * 'Failure at any time for two consecutive
months to produce paid-for and accepted business hereunder
shall render this contract null and void, * * *

Between January 4 and March 15,1917, there
were no such applications obtained by plaintiffs. Such
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period, however, it is contended by plaintiffs, was not the
'two consecutive months,' and under clause 15 quoted above,
for the reasons, as it is argued, that in the absence of a
more specific designation the months must be calendar
months and be computed as starting on the first day of
some month immediately following a month in which, at
any time therein, business had been produced, and that
therefore the applications of January 4th prevented the
commencement of the period of two consecutive months
until the 1st of February, and there having been an appli
cation produced in March there was but one instead of two
calendar months intervening the January 4th and March
17th applications.
"Reliance is placed upon sub. (10), sec. 4971, Stats., pro

viding that the word 'month' shall be construed to mean a
calendar month unless otherwise expressed. This, however,
does not determine the time for commencement of a period
computed in calendar rather than lunar months. This stat
ute also provides that where the word 'year' is used it means
a calendar year. The contract in question was made De
cember 3, 1914, and clearly the yearly periods referred to
in the contract within which a specified amount of business
was required to be produced in order that plaintiffs might
preserve their exclusive territory, would expire on the 4th
of December of each year thereafter rather than merely
start on the 1st of January following. By the same rea
soning the expression here involved should be computed as
the period of two calendar months from the day upon which
any particular insurance business was produced. More than
such period had clearly expired at the time of the obtaining
of the policy of March 17th and defendant's letter of March
19th. * * *"

In Hammett Co. v. Alfred Peats Co., 217 Mass. 520, 105

N. E. 370, L. R. A. 1915A 334, 335, the court said:

"* * *. It is true, ordinarily, that when the period
of a year is named in common speech or in a statute, a cal
endar year is intended. Rev. Laws, chap. 8, sec. 5, cl. 11;
United States v. Dickson, 15 Pet. 162, 10 L. ed. 697. But
this signification must yield where the term is to be defined
in connection with the subject-matter and context of either
a statute or a contract. Paris v. Hiram, 12 Mass. 262;
Brown v. Anderson, 77 Cal. 236, 19 Pac. 487; Thornton v.
Boyd, 25 Miss. 598."

In Words & Phrases, under "year," are digested numerous

cases showing the rule as laid down in the above Massachu-
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setts case to be general, even with a statute such as sec.
370.01 (10), Wis. Stats.
In the leading case of United States v. Dickson, 40 U. S.

(15 Pet.) 141,10 L. ed. 697, cited by both the Wisconsin and
the Massachusetts courts, the United States supreme court
interpreted the following provision of a federal statute, p.
160:

whole amount which any receiver of pub
lic moneys shall receive, under the provisions of this act,
shall not exceed for any one year the sum of $3,000."

The court stated the question as follows, p. 160:

"The main controversy in the present case turns upon
the meaning of the phrase, 'any one year,' in the foregoing
section. Does it mean 'any one year,' calculated from the
date of the commission of the receiver? or does it mean
'any one year' commencing with the calendar year, that is,
with the 1st of January of each year; which is commonly
called, in matters connected with the treasury department,
the fiscal year?"

The court held that it meant, not the calendar year com
mencing January 1, but the receiver's official year com
mencing when he commenced.
The limitation of sees. 59.03 (2) and 59.06 (2) is upon

the individual member, not upon the membership as a whole.
To fix upon some date when the year shall begin and end
for all members of the county board, whether it be January
1, April 1, November 1, or any other date, seems to bear
no logical relationship to the purpose of the statute to limit
the per diem of the individual member. The limitation be
ing individual, the term may more logically be ref^red to
the circumstances of the individual. This would indicate
the commencement of the term of the individual member
as a logical starting point.

The phrase might be given a meaning in accord with that
given by the Wisconsin court to the contract in Schissler
V. Wisconsin Life Itis. Co., supra, and accordingly be con
strued to embrace the period of 365 days immediately pre
ceding any given date, so that the member's per diem should
not exceed the limitation in the space of any 365 days. But
this would require an even distribution of the member's
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services from month to month and almost from week to

week, which often would be inconsistent with the exigencies

of the public service. Hence it is not so reasonable an in
terpretation. I am of the opinion, therefore, that the "year"
referred to in sees. 59.03 (2) and 59.06 (2) is each mem
ber's official year, and begins, as to him, when he qualifies
in office so as to become a member of the county board. The

terms of supervisors are in years, and this construction
will more effectively accomplish the purpose of the statute
than would a construction setting January 1, or any other
date as the beginning of the "year" for all members, or a
construction of "year" as the 365 days preceding each and
every day of the member's service.

FMW
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Corporations — Foreign Corporations — Courts — Man
damus will lie to compel foreign corporation to file amend
ment to its articles and pay fee and penalty under 226.02
(5), Stats. Corporation having secured license, fact that it
may have done only interstate business is immaterial. Ac
tion might also lie to forfeit corporate license under sec.
286.36 and 226.02 (9).

September 1, 1931.

Theodore Dammann,

Secretary of State.

You ask whether there is any method to enforce the filing
by a foreign corporation licensed in Wisconsin of a certified
copy of an amendment of its articles, and the payment of
the fee and penalty provided by statute for such filing.

Sec. 226.02, subsec. (5), Stats. 1929, as amended by eh.
97, Laws 1931, provides:

"All amendments to the articles of association or incor
poration made subsequent to the first filing with the secre
tary of state shall be certified and filed in the same manner
as were the articles of association or incorporation within
sixty days after they have been filed with the proper officer
of the home state. For filing such amendment the corpora
tion shall pay to the secretary of state a fee of ten dollars
and in case of amendment increasing capital stock, the fee
for filing shall be, in addition to ten dollars, one dollar for
each additional one thousand dollars of the increased capi
tal to be used in this state, * *. In case the amend
ment is filed after the expiration of said sixty days the cor
poration shall pay to the secretary of state a penalty of
twenty-five dollars."

38 C. J. 803, 806, states that mandamus will lie against
a corporation to enforce the performance of a public duty,
such as "to post for public inspection a copy of its articles
or by-laws," or to "submit its books and affairs to the in
spection of public officers." And 38 C. J. 824 says that man
damus will lie to compel a foreign corporation to "do an act
which is a condition precedent to its right to do business in
the state."

In State ex rel. Cuppel v. Milwaukee C. of C., 47 Wis. 670,
679-680, the court says:
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"The visitorial or superintending power of the state over
corporations created by the legislature will always be exer
cised, in proper cases, through the medium of the courts of
the state, to keep those corporations within the limits of
their lawful powers, and to correct and punish abuses of
their franchises. To this end the courts will issue writs of
quo zvarranto, mandamus or injunction, as the exigencies of
the particular case may require."

In State ex rel. Jacquith v. Wis. Cent. R. Co.. 123 Wis.

551, it was sought to enforce the maintenance of crossings
on the part of the defendant railroad, as required by statute,
and the court said, p. 556:

"* * * The duty of the defendant to construct * * *
is a clear legal duty, imposed by express statute, and there-
We enforcible by mandamus, * * *"

The same principle is recognized in State ex rel. Wolf v.
La Crosse L. H. Asso., 181 Wis. 33, 37, where it is said:

ig settled that duties imposed upon cor

porations not by virtue of express law or by the terms of
their charter but arising out of contract relations will not
be enfoi-ced by mandamus."

See also State ex rel. Quinn v. Thompson's M. F. Co., 160

Wis. 671.

I am of the opinion, therefore, that mandamus will lie to
compel a foreign corporation to file amendment of its ar
ticles and pay the fee and penalty, all as made the duty of
the corporation by sec. 226.02 (5).

You ask further whether a foreign corporation that se
cured a license in Wisconsin and failed to file a subsequent
amendment of its articles, but now claims that it was not

required to be so licensed because its business is interstate
commerce only, may be now required to file the amendment
and pay the fee and penalty.
The corporation chose to apply for and secure a Wiscon

sin license and was by that license authorized to do business
in this state, at the time it amended its articles. The fact
that it did no intrastate business in Wisconsin, if that be the
fact, is immaterial, as also is the fact, if it be the fact, that it
secured a Wisconsin license because it misapprehended the
nature of its business or its right to transact that business

•-.-rj-v.
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without a Wisconsin license. So long as it is licensed, it
must comply with the requirements of the law applicable to
licensed foreign corporations, and it must perform the du
ties that accrued during the time it was so licensed, and may
be compelled to do so even though no longer licensed. The
corporation's appointment of a Wisconsin agent for service
continues so long as any liability remains outstanding in the
state. Sec. 226.02 (3) (f).

In the case of a corporation to whom it is important to
retain its Wisconsin license, performance of the duty to file
amendment of its articles and pay the fee and penalty might
be indirectly enforced by an action in quo warranto to for
feit its license.

Sec. 286.36 provides

"An action may be brought by the attorney-general or by
any private party in the name of the state, on leave granted
therefor by the supreme court upon cause shown, for the
purpose of vacating the charter or annulling the existence
of any corporation created by or under the laws of this state,
except a municipal corporation, whenever such corporation
shall:

"(1) Offend against any of the provisions of any law by
or under which it shall have been created, altered or
renewed; * *

In State ex rel. Atty. Gen. v. Portage City Water Co.,
107 Wis. 441, 447, it was held that this section applied only
to domestic corporations, and that an action could not be
maintained under it against a foreign corporation. The
legislature of 1901, however, by ch. 434, Laws 1901, enacted
what now is the first sentence of sec. 226.02 (10), Stats.
1929, renumbered by ch. 97, Laws 1931, to be 226.02 (9),
as follows:

"Foreign corporations and the officers and agents thereof
doing business in this state shall be subjected to all the li
abilities and restrictions that are imposed upon domestic
corporations of like character, and shall have no other or
greater power. * * *»»

In State ex rel. Quinn v. Thompson's M. F. Co., 160 Wis.
671, the court said, p. 675:
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"The word "liability" has a pretty broad meaning. It is
generally held to cover or include legal responsibility and
legal duty. * * *

"Liability is 'the state of one Who is bound in law and jus
tice to do something which may be enforced by action.'* * *
"The legal obligation or responsibility imposed on a do

mestic corporation by sec. 1757, Stats., is a 'liability,' within
the usual and ordinary meaning of that word in law and in
common usage. There is a duty imposed on the corporation
and a corresponding right given to the stocldiolder which
may be enforced by action. This creates a liability on the
part of the corporation. If this be so, then a like obligation
is imposed on foreign corporations under sub. 10 of sec.
17706."

In Thronson v. Universal Mfg. Co., 164 Wis. 44, the court
said, p. 49:

"That was adopted from the state of Illinois. The purpose
of it was 'to produce uniformity in the powers, liabilities,
duties and restrictions of foreign and domestic corporations
of like character and bring them all under the influence of
the same law.' * * *"

The court has not specifically dealt with the force of sec.
226.02 (10) Stats. 1929, renumbered to be 226.02 (9), Stats.,
to make sec. 286.36 applicable to foreign corporations, but
that section would seem to create on the part of a corpora
tion a "liability" to forfeiture of charter (or license) within
the language of the two foregoing cases. I merely suggest
this as a possible mode of procedure, without final opinion
on the question at this time.
FMW



hr

Opinions of the Attorney General 739

Corporations — Collection Agencies — Foreign corpora
tion engaged in collecting in Wisconsin by mail from its out-
of-state office, is not engaged in interstate commerce and is
required to secure license to do business in this state and to
file bond under ch. 127, Stats.

September 1, 1931.
Theodore Dammann,

Secretary of State.
You ask whether a foreign corporation doing a collection

business in Wisconsin by mail from its office outside the
state is engaged in interstate commerce, so that to do such
business it need not be licensed in Wisconsin under ch. 226,
nor file collection agency bond under ch. 127, Wis. Stats.

It appears that the corporation sends agents into the state
for the sole purpose of contracting accounts for collection.
If the collection of these accounts from outside the state by
mail is interstate commerce, this contracting is an inherent
part of it and is therefore not within the statutes requiring
foreign corporations to be licensed. Greek-American Sponge
Co. V. Richardson Drug Co., 124 Wis. 469; Loverin &
Browne Co. v. Travis, 135 Wis. 322; F. A. Patrick & Co. v.
Deschamp, 145 Wis. 224; Saint Louis Clay Products Co. v.
Christopher 152 Wis. 603; Charles A. Stickney Co. v. Lynch,
163 Wis. 353; Jerome P. Parker-Harris Co. v. Kissel M. C.
Co., 165 Wis. 518. Note, 60 A. L. R. 994.
The question then is: Is the soliciting of the payment of a

debt by mail, from outside the state, the sending of the
money by the debtor to the corporation, outside the state,
and the return of the money the corporation to the credit
or in the state interstate commerce?

All interstate activities are not included within the term
"interstate commerce" as it is used in the United States
constitution.

In 12 C. J. 19, it is stated:

"Only such commodities as may lawfully became the sub
jects of purchase, sale, or exchange are articles of com
merce. * * *"

And in 12 C. J. 21, it is stated that money is not an article
of commerce, but is merely a medium of exchange, citing
Padgett V. Gulfport Fertilizer Co., 11 Ala. App. 366, 66 S.
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866. See also: Boddy v. Continental Inv. Co., 18 Ala. App.
65, 88 S. 294; Republic Acceptance Corp. v. Bennett, 220
Mich. 249, 189 N. W. 901.
Insurance policies are not the subject of commerce. Paul

V. Virginia, 75 U. S. (8 Wall.) 168, 183, 19 L. ed. 357, 361.
Nor the making of labor contracts, although the laborers are
to be transported to another state. Williams v. Fears, 179
U. S. 270, 45 L.ed. 186. Nor the loaning of money. Standard
Home Co. v. Davis, 217 Fed. 904. Nor the sale of heretofore
unissued bonds. State v. Schofield, 136 La. 702; State v.
Merrill, 83 Wash. 8. Nor the dealing in bills of exchange.
Nathan v. Louisiana, 49 U. S. {8 How.) 73, 12 L.ed. 992.
Nor subscription of stock. State v. Schofield, 136 La. 702.
Nor the business of baseball for profit. Amer. League Base
ball Club V. Chase, 149 N.Y.S. 6. Nor private banking. En-
gel V. O'Malley, 219 U. S. 128, 55 L. ed. 128. Nor managing
theatres and producing plays. People v. Klaw, 106 N.Y.S.
341, Nor the business of brokers and commission mer
chants. Brodnax v. Missouri, 219 U.S. 285, 55 L. ed. 219;
Ware v. Mobile, 209 U. S. 405, 52 L. ed. 855. Nor the fur
nishing of performers or troupes of actors to owners of
theaters. Interstate Amusement Co. v. Albert, 128 Tenn.
417. See generally 12 C.J. 36. Sqq s\%o Hall v. Geiger-Jones
Co., 242 U.S. 539, 61 L.ed. 480, holding that it is not an in
terference with interstate commerce to require compliance
with the "blue-sky law."
In Republic Acceptance Corp. v. Bennett, (Mich.), supra,

an automobile acceptance company maintained an office in
the state, but all contracts were forwarded to the home office
(in another state) for acceptance, and this was held not in
terstate commerce so as' to relieve the corporation of being
licensed as a foreign corporation.
In the business of conducting the collection agency in

volved the only "commodity" is money. But money, as the
decisions show, is not the subject of commerce. Hence, even
conceding that the collection agency may be conducting an
interstate business, it is not carrying on interstate com
merce and is not under the protection of the constitutional
provision relating to the regulation of commerce.

State laws are obnoxious only when they lay a burden on
interstate commerce. In some instances, states may even
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legislate, although interstate commerce is affected, where
the matter regulated is not of a national character and con
gress has not acted. 12 C. J. 16; Hall V. De Cuir, 95 U. S.
485, 24 L. ed. 547; Mill Creek Coal & Coke Co. v. Public
Service Comm., (West Va.) 100 S. E. 557, 7 A. L. R. 1081;
Notes on page 160 of 29 L. ed.
The use of the mails by this collection agency, as its

agency or medium of collection, does not constitute a busi
ness as interstate commerce, the subject of which (money)'
is not an article of commerce. The mails are merely the arm
of the corporation, its agent as much as a natural person
would be, and in thus sending its arm or agency into the
state, it is present in the state and is conducting business in
the state and is subject to the laws of the state relating to
its business.

Even if money were the subject of commerce, there is
good reason to consider the business as intrastate, inasmuch
as the "commodity" starts from the state and returns to it;
that is, the money is collected, goes to the company at its
office, and returns to the creditor in Wisconsin. There are
decisions to the effect that where laundry is collected in the
state and goes out of the state for work thereon, and is re
turned, this is not interstate commerce. Smith v. Jackson,
103 Tenn. 673, 47 L. R. A. 416. And that goods shipped from
one point to another in the same state, via another state, are
not in interstate commerce. Campbell v. Chicago etc., 86
Iowa 587, 53 N. W. 351; Seawell v. Kansas City R., 119 Mo.
222, 24 S. W. 1002; Commonwealth v. Lehigh Valley R. Co.,
(Pa.) 17 A. 179; 12 C. J. 24, note 62, for other cases.

I am of the opinion that the corporation in question is not
engaged in interstate commerce and that it should comply
with both the Wisconsin foreign corporation law (ch. 226)
and the collection agency law (ch. 127). I should call to
your attention, however, that the corporation, being en
gaged in doing business in this state, is required, at its own
peril, to comply with Wisconsin laws; and the burden of de
termining whether or not its activities are such that it must
comply with the state law rests upon the corporation, not
upon the secretary of state.
FMW
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School Districts — Tuition — Under sec. 40.21, subsec.
(2), Stats., county board shall allow to school district where
in person of school age maintained as public charge attends
school pro rata share of year's expense of maintaining
school. Pro rata share contemplated by sec. 40.21 (2) is pro
rata share of net cost of maintaining such school.

September 10, 1931.

Frank B. Keefe,

District Attorney,
Oshkosh, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts;

You state that commitments have been made by the juve
nile court of Winnebago and other counties to the Adams
Farm School of Winneconne for dependent and neglected
children. In the orders of commitment provision has been
made for their maintenance as county charges. Pursuant to
the provisions of sec. 40.21, subsec. (2), Stats., it appears
that such children are indigent pupils, and that the district
furnishing them school facilities is entitled to file a claim
against the county from which they are committed for the
pro rata share of the cost of maintaining the school.
You inquire whether sec. 40.21 (2), Stats., read in con

nection with sec. 48.07 (6) (a), entitles the village of Win
neconne to file a claim against the counties committing such
children to the Adams Farm School for the pro rata cost of
maintaining the school.

Your question must be answered in the affirmative. Sub
sec. (2), sec. 40.21, Stats., provides:

"Every person of school age maintained as a public
charge shall, for school purposes, be deemed a resident of
the district in which he lives, and if maintained by the coun
ty, the county board shall annually allow to the district in
which such person attended school, a pro rata share of the
year's expense of maintaining the school, such share to be
computed upon the basis of the total enrollment, and in case
such person be maintained by the town, such town board
shall allow a like amount to such district."
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Subsec. (6) (a) of sec. 48.07, Stats., provides:

"Whenever a child is committed by the court to custody
other than that of his parent and no provision is otherwise
made by law for the support of such child, compensation for
the care of such child, when approved by order of the court,
shall be a charge upon the county, except in counties main
taining a county home for dependent children. In counties
in which such a home is being maintained, the county board
may authorize the payment for care of children in private
homes or private institutions and fix the maximum rate to
be paid thereof. But the court may, after giving a parent a
reasonable opportunity to be heard, adjudge that such par
ent shall pay in such manner as the court may direct such
sum as will cover in whole or in part the support of such
child, and if such parent shall wilfully fail or refuse to pay
such sum he may be proceeded against as for contempt of
court."

Under the express terms of sec. 40.21 (2), Stats., where a
person of school age is maintained as a public charge by
the county the county board shall allow annually to the
school district in which such indigent pupil attended school
a pro rata share of the year's expense of maintaining the
school. Where a person of school age is committed by the
court under the provision of sec. 48.07, Stats., to the custody
other than that of his parents and where compensation for
the care of such child is by court order made a charge upon
the county such pupil is a "person of school age maintained
as a public charge" within the meaning of sec. 40.21 (2),
Stats., and the pro rata share of the year's expense of main
taining the school shall be allowed by the county to the
school district.

It should be noted, however, that the pro rata share con
templated by the statutes is the pro rata share of the net
cost of maintaining the school which such indigent pupil
attends. If, therefore, the school district receives state or

county aid under the provisions of sees. 20.25, 20.26, 25.23,
40.39, 40.87, 40.46 or 59.075, Stats., or state or county aid
under any other statutes, the amount so received as state or

county aid must be deducted from the gross cost of main
taining the school before determining the pro rata share to
be paid by the county to the school district.
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Your attention is invited to an opinion given by the attor
ney general to Honorable John Callahan, dated August 14,
1931,* wherein it was ruled that the village of Winneconne
has no right to exclude children of school age who are in
mates of the Adams School for Girls and Boys from attend
ing the Winneconne schools. That opinion, which is adhered
to, in nowise conflicts with the ruling herein.
HHN

Counties — Public Officers — County Surveyor — Where
county surveyor makes survey of lands and special tax for
his fees and expenses is levied by town clerk against such
lands pursuant to sec. 59.63, Stats. 1929, but said lands are
returned delinquent and county purchases same and takes
tax deed, county while holding such tax deed is not liable to
county surveyor for amount of such fees and expenses.

September 11, 1931.

Glenn R. Douglas,
District Attorney,

Spooner, Wisconsin.

You state that a county surveyor made a survey under
sec. 59.63, Stats. 1929, and the costs of such survey were
properly levied against the respective properties. Of all the
taxes paid, the county has paid the surveyor the special tax
levied for him, but the balance of the property has gone to
the county by a tax deed.

Question: Is the county liable to the county surveyor for
the proportion of these taxes levied against property upon
which the county now holds a tax deed?
In our opinion the answer is in the negative, subject to

the explanation below made.
Subsec. (1), sec. 59.63, Stats. 1929, provides for the sur-

very of lands upon application by the landowners to the
county surveyor. Subsec. (2) thereof provides to the effect

*Page 666 of this volume.
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that all expenses and cost of the survey shall be apportioned
by the town clerk among; the several parcels of land "and by
him included in the next tax roll and shall be collected in the
same manner as other taxes are collected."

It seems manifest that sec. 59.63 does not impose upon the
county any obligation to pay such fees and expenses of the
county surveyor, but that it does require the town to pay
them out of the special tax levied and collected as provided
by that section. In XI Op. Atty. Gen. 542 this department
ruled that a county surveyor is not entitled to have the
amount of his fees and expenses in making a survey pur
suant to sec. 59.63 advanced to him by the town board, but
must await the levy and collection of the special tax provid
ed for by that section.
The question then arises as to whether the county, by

taking a tax deed, has collected such special tax. This ques
tion seems answered in the negative by the express provi
sions of sec. 75.36, Stats. 1929, relating to the taking of tax
deeds by a county to lands upon which it holds tax certi
ficates.

Sec. 75.36 contains the following provision:

"* * * The county taking such deed shall not be re
quired to pay any delinquent or outstanding taxes,on such
land, the redemption value of any outstanding tax certifi
cates, or interest or charges until the land is sold by the
county, or in the case of lands registered as forest crop
lands, until the forest crop is taken off. If the sum realized
on such sale or from the severance of such forest crop is in
sufficient to pay all of the said taxes, delinquent taxes, cer
tificates, or interest o-r charges, the amount realized shall be
applied thereto and there shall be no further liability upon
the county for the same."

The last quoted provision was added to sec. 75.36 by ch. 405,
Laws 1929, effective August 21,1929, and its clear intent is
that counties taking tax deeds shall not thereby be regarded
as having collected the delinquent taxes, and shall not be
liable to pay over the amount of such taxes, until the land is
sold by the county.

In Spooner v. Washhurn Co., (1905) 124 Wis. 24, the
supreme court held that while the purchase of land by the
county is not a collection of the taxes, yet the taking of a
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tax deed is such collection, and the county is obligated to
settled with the town for the delinquent taxes represented
by the tax certificate upon which the tax deed was taken,
and also upon all subsequent certificates held by it upon the
same lands. This holding was cited with approval in In re
Dancy Drainage District, (1929) 199 Wis. 85, 89-90. Both
of these cases, however, were decided under, and were based
upon, statutory provisions existing prior to the above quoted
amendment to sec. 75.36, and it seems plain that a different
result should now be reached under that amendment.
The rules announced in the Spooner case and cited with

approval in the Dancy Drainage District case, applied to tax
deeds taken by counties prior to August 21, 1929, the effec
tive date of the amendment to sec. 75.36, and perhaps still
apply to such tax deeds. It is our opinion, however, that
such rules do not apply to tax deeds taken by counties sub
sequent to that date.
FCS
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Appropriations and Expenditures — School Districts —
Taxation — Common School Tax — Opinion in XIX Op.
Atty. Gen. 348 affirmed and adhered to. Opinion in XIX Op.
Atty. Gen. 371 withdrawn.
In accordance with par. (a), subsec. (5), sec. 20.245,

Stats. 1929 (40.87 (4) (a), Stats.), county must apportion
necessary amount to each school district which is author

ized to be levied by sec. 59.075, whether such taxes are paid
in cash or not. Penalty for failure to do so is to have with
held from schools of such county next succeeding apportion
ment.

September 12, 1931.
John Callahan, State Superintendent,

Department of^ Public Instruction.

You direct us to an opinion rendered by this department
on July 11, 1930, XIX Op. Atty. Gen. 348, in which it was
ruled:

"In accordance with par. (a), subsec. (5), sec. 20.245,
Stats., county must apportion necessai-y amount to each
school district which is authorized to be levied by sec.
59.075, whether such taxes are paid in cash or not. Penal
ty for failure to do so is to have withheld from schools of
such county next succeeding apportionment."

This opinion you state is basic and very clear but you di
rect our attention to another opinion rendered on the 28th
day of July 1930, XIX Op. Atty. Gen. 371 which rules that:

"County treasurer has no authority to advance any part
of delinquent taxes to town treasurer including common
school tax provided for in sec. 70.62, Stats."

You state that this last opinion is contradictory of the
first and you inquire what steps should be taken in regard to
paying the county school tax to delinquent districts.
In so far as it relates to the common school tax "provided

for in sec. 70.62," Stats., the later opinion is in direct con
flict with the earlier opinion. The later opinion failed to
take into consideration that the rule that the county treas
urer may not "advance" any part of delinquent taxes to lo
cal treasurers might not have any application where the
question presented was as to the apportionment of the so-
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called common school tax by the county to the school dis
tricts in the county.

The common school tax in question is authorized by sec.
59.075, Stats., which provides to the effect that the county
board of each county is empowered each year to order the
levying of a tax upon the aggregate assessed valuation of
the county for the common schools in an amount not less
than the product of two hundred fifty dollars multiplied by
the number of public elementary school teachers employed
in the county during the preceding year. Subd. 2, subsec.
(4), sec. 20.245, Stats. 1929, sec. 40.87 (2), Stats., provides
for an apportionment from the public school fund income to
the school districts in each county, in amount matching the
so-called common school tax by the county of two hundred
fifty dollars per elementary teacher. Par. (a), subsec. (5),
said sec. 20.245, Stats. 1929, sec. 40.87 (4) (a). Stats. 1931,
expressly provides that each county "shall" apportion to the
school districts in the county at least two hundred fifty dol
lars per elementary teacher, under penalty, for failure to
do so, of having the apportionment from the public school
fund income for that county withheld from the next appor

tionment.

It seems at once apparent that apportioning the amount of
two hundred fifty dollars per elementary teacher to each
school distinct in the county, even though to school districts

in towns which, because of delinquent taxes, have not yet
actually raised their share of the so-called common school
tax levied in the county for that purpose, does not in any
sense constitute an "advance" of delinquent taxes to the lo

cal taxing districts. While such common school tax is levied
upon the aggregate assessed valuation of the county, so that
a proportionate share thereof is levied in each local taxing
district, yet the amount of money represented by such tax
is not distributed by the county on the same basis that the
tax is levied. Instead, such amount is apportioned to the

school districts in the county on the basis of the number of
elementary teachers in the school district, that is, two hun
dred fifty dollars per teacher.
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It seems apparent also that the command of par. (a), sub-
sec. (5), sec. 20.245 sec. 40.87 (4) (a), Stats., that the
county shall apportion to the school districts in the county
at least two hundred fifty dollars per elementary teacher,
under penalty of forfeiting the county's share of the appor
tionment from the public school fund income, is mandatory.
The earlier opinion is, therefore, considered correct and

is affirmed. The later opinion is withdrawn.
FCS

Courts — Garnishment — Quasi-Garnishment — One re
ceiving salary of one hundred dollars per month is en
titled to sixty dollars exemption for supporting his family
and ten dollars extra for each child supported under sixteen
years of age; person in question, who supports three grand
children besides his wife, is entitled to ninety dollars ex
emption per month.

September 12, 1931.

Theodore Dammann,

Secretary of State.

You refer us to sec. 272.18, subsec. (15), Stats., relating
to exemptions under the quasi-judgment law covered by sec.
304.21. You state that a married man against whom a judg
ment has been rendered, is, in addition to his wife, also sup
porting three grandchildren, all under sixteen years of age.
He receives a salary from the state of one hundred dollars.
You ask what the monthly exemptions are.

Sec. 272.18 (15) so far as here pertinent reads thus:

"Sixty per cent of the earnings of any person having a
family dependent upon him for support at the time of the
commencement of proceedings for the collection of debt, in
cluding the earnings of any minor child or children whose
earnings contribute to the support of such family, but not
exceeding sixty dollars for the month preceding the issue
of any writ or attachment, execution, garnishment or the
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institution of proceedings supplementary to execution, and
one hundred eighty dollars for the preceding three months.
An additional amount of ten dollars for such preceding
month and thirty dollars for such preceding three months
shall be allowed for each child under sixteen years of age
dependent upon him for support. * * *"

Under the provision of the above quoted statute this per
son is permitted a maximum of sixty dollars per month for
the support of his family and an additional ten dollars for
each of the three grandchildren which he supports, making
a total of ninety dollars per month. The ten dollars extra
allowed for each child under sixteen years of age is exempt
irrespective of whether they are members of his family or
not so long as they are dependent upon him for support and
he supports them. This law is liberally construed and covers
the case where the debtor supports children which he could
not be legally compelled to support. See Connaughton v.
Sands, 32 Wis. 387. Children are dependent upon the debtor
within contemplation of this statute when they receive their
support from him.
JEM

St'- ■
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Bridges and Highways — Counties — Zoning Ordinances
— County zoning law, sec. 59.07, Stats., specifies that ordi
nances enacted under it shall be enforced by county, not by
towns, except as towns must conform to their provisions.

County zoning statute is police measure in public welfare
and incidental restrictions upon use of private property do
not constitute taking of property without compensation.
How far restrictions may go depends largely upon circum
stances attaching to each ordinance.

Statute authorizes compulsory abandonment of agricul
tural use in forestry area and of forestry use in agricultural
area whenever and so far as this is reasonably necessary to
zoning objective and can be done within constitutional

limitations.

In absence of some great necessity germane to zoning
purpose, settler could not be compelled to remove from his

property.

Where agricultural use of certain tract is forbidden by
valid zoning ordinance owner cannot sell for agricultural
purposes because he can transfer no greater right of user
than he himself possesses.

County zoning statute gives county board power over lo
cation of roads in zoned areas but supersedes town power
only so far as exercised and leaves towns their jurisdiction
and responsibility subject only to county's power over
"location."

Owner may not be deprived by zoning ordinance of public
highway that is only access, except in case of overpowering
necessity in zoning scheme, and it still leaves him some rea
sonable use of his property.

September 12, 1931.

Legislative Committee

on Forest, Fires & Delinquent Taxes."

You call attention to sec. 59.97, Stats., relating to zoning
by county boards, and the amendment thereof by ph. 236,
Laws 1931, and you ask:

1. Can the county board, by formal action, compel a town
board to remove a settler from a forestry or recreational
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zone, as determined by the county board, to an agricultural
zone?

2. Can a county board compel a town to abandon main
tenance or to refuse construction of a road to a settler in an
area zoned for forestry?

3. Can a county board restrain the sale for agricultural
purposes of land in a forestry zone, or can the county re
strain the sale or development of a piece of land for forestry
in an area zoned for agricultural purposes?

Subsec. (1), sec. 59.97 provides:

"The county board of any county may by ordinance regu
late, restrict and determine the areas within which agricul
ture, forestry and recreation may be conducted, the location
of roads, schools, trade and industries, and the location of
buildings designed for specified uses, and establish districts
of such number, shape and area, and may also establish set
back building lines, outside the limits of incorporated vil
lages and cities, as such county board may deem best suited
to carry out the purposes of this section.* * *"

The subsection further provides that, before adopting
such an ordinance, the ordinance shall be submitted to the
town board or boards in which the lands affected may be

situated and "thereupon obtain the approval of said town
board or town boards so far as the same affects the lands in
such town or towns," and amendments of ordinances shall
be submitted and approval obtained in like manner.

Subsecs. (4) and (5), sec. 59.97 provide:

"The county board shall prescribe such rules and regula
tions as it may deem necessary for the enforcement of the
provisions hereof, and of all ordinances enacted in pursu
ance thereof. Such rules and regulations and the districts,
set-back building lines and regulations specified in subsec
tion (1) shall be prescribed by ordinances which shall be de
signed to promote the public health, safety and general wel-
ware. Such ordinances shall be enforced by appropriate
fines and penalties. Compliance with such ordinances may
be also enforced by injunctional order at the suit of such
county or the owner or owners of such real estate within the
district affected by such regulation. Such ordinances shall
not prohibit the continuance of the use of any building or
premises for any trade or industry for which such building
or premises are used at the time such ordinances take effect,



Opinions op the Attorney General 753

or the alteration of, or addition to, any existing building or
structure for the purpose of carrying on any prohibited
trade or industry within the district where such buildings or
structures are located."

"The powers herein granted shall be liberally construed
in favor of the county exercising them, and this section shall
not be construed to limit or repeal any powers now pos
sessed by any such county."

Ch. 236, Laws 1931, merely adds to the section a provi
sion that the county board need not secure the approval of
the town board to zone lands owned by the county.
The statute specifies how the ordinances shall be enforced,

and places no duty upon the town to enforce them nor
authorizes the county to require the town so to do, except
as the town must conform to the provisions of the ordinance.
The ordinance is a county ordinance and is to be enforced by
the county.
The question then arises, of course: May the county it

self perform the acts set forth in your questions?
In State ex rel. Carter v. Harper, 182 Wis. 148, in which

the constitutionality of a city zoning ordinance was sus
tained, the court discusses the grounds for and the limita
tions of the police power of the state in this field. I quote
from pp. 153—162:

«  :i:j^ prosBCution of governmental functions

it becomes necessary to tahe private property, compensation
must be made. But incidental damage to property resulting
from governmental activities, or laws passed in the promo
tion of the public welfare, is not considered a taking of the
property for which compensation must be made. * * *.

"Except in cases of nuisance there is a reciprocity
of benefits resulting from limitations imposed upon the use
of property by general laws. He who is limited in the use of
his property finds compensation therefor in the benefits ac
cruing to him from the like limitations imposed upon his
neighbor. * * *.

"In this day none will dispute that government in the ex
ercise of its police power may impose restrictions upon the
use of property in the interest of public health, morals, and
safety. That the same restrictions may be imposed upon the
use of property in promotion of the public welfare, conve
nience, and general prosperty is perhaps not so well under-
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stood, but, nevertheless, is firmly established by the deci
sions of this and the federal supreme court. * * *.

((:): if *

*  =!= Every one who has observed the haphazard devel
opment of cities, the deterioration in the desirability of cer
tain residential sections by the encroachment of business
and industrial establishments upon and into such sections,
resulting in the consequent destruction of property values
and in the ultimate abandonment of such sections for resi
dential purposes, has appreciated the desirability of regulat
ing the growth and development of our urban communities.
« « «

Hid « *

"The benefits to be derived by cities adopting such
regulations may be summarized as follows: they attract a
desirable and assure a permanent citizenship; they foster
pride in and attachment to the city; they promote happiness
and content; they stabilize the use and value of property and
promote the peace, tranquility, and good order of the city.
We do not hesitate to say that the attainment of these ob
jects affords a legitimate field for the exercise of the police
power. He who owns property in such a district is not de
prived of its use by such regulations. He may use it for the
purposes to which the section in which it is located is dedi
cated. That he shall not be permitted to use it to the dese
cration of the community constitutes no unreasonable or
permanent hardship and results in no unjust burden.

«![! ;i:

"There remains a further question to be considered.
Appellant claims that the ordinance is unreasonable in
that it prohibits him from enlarging the business to which
his property was devoted prior to the passage of the ordin
ance. The reasonableness of this feature of the ordinance,
as well as its main purpose, is subject to judicial review.
Where, however, a given situation is conceded to present a
proper field for the exercise of the police power, the extent
of the interference is a matter which lies very greatly in
legislative discretion. Mehlos v. Milwaukee, 156 Wis. 591,
146 N. W. 882. If the appellant has acquired a vested right
to enlarge his business, then every other person having an
embryo business in a residential section must be accorded
the same privilege, and an infant industry may grow to
mammoth proportions, thereby to a very large extent defeat
ing the purposes of-the regulation.
"In Hadacheck v. Los Angeles, 239 U. S. 394, 36 Sup. Ct.

143, a brick yard of the value of $800,000 situated far out
side the city limits when acquired, was suppressed after it
had been included in the city limits. If property of that na
ture and of that value must yield to the supremacy of the
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police power, it is difficult to see how a regulation prohibit
ing appellant's enlargement of his business can be held un
reasonable. Then, too, it may be i-emarked that an ordi
nance permitting those already engaged in business to en
large the same while prohibiting all others from engaging
therein, would not tend to make the ordinance less
vulnerable.* *

In Hadacheck v. Sebastian, 239 U. S. 394, the brick yard
case cited with approval in State ex rel. v. Harper, supra.
the court said, p. 410:

"* * * It may, indeed, seem harsh in its exercise, usually
is on some individual, but the imperative necessity for its ex
istence precludes any limitation upon it when not exerted ar
bitrarily. A vested interest cannot be asserted against it be
cause of conditions once obtaining. Chicago & Alton R. R. v.
Tranbarger, 238 U. S. 67, 78, 59 L. ed. 1204, 1211, 35 Sup.
Ct. Rep. 67, 78. To so hold would preclude development and
fix a city forever in its primitive conditions. There must be
progress, and if in its march private interests are in the
way, they must yield to the good of the community. * * *
'"The police power and to what extent it may be exerted

we have recently illustrated in Reinman v. Little Rock. 237
U. S. 171.
"* * * And the only limitation upon the power was

stated to be that the power could not be exerted arbitrarily
or with unjust discrimination. * * *"

In Hayes v. Hoffman, 192 Wis. 63, upholding a setback
building line provision of a city zoning ordinance that se
verely lessened the building area of a corner lot to its great
diminution in value, the court said, pp. 70-71:

"* * * There are in almost all police regulations in
stances where the law operates with hardship and seems
oppressive. That such is the fact, however, does not render
the regulation invalid or unconstitutional. In contemplation
of law, the benefits equal the burdens. * *

The county zoning statute is undoubtedly in the public
welfare. The cut-over areas of northern Wisconsin speak as
eloquently against haphazard development as any city con
dition. The spotting of these lands with remote or aban

doned farms, resulting in sparsely settled districts with in
sufficient population or value to support roads and schools

or to afford the comforts of living that this day should give
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to all, the misdirected efforts to farm lands not well suited to
agriculture, with resulting personal grief and social loss; the
far-reaching economic ill effects of stripping the state of
timber, the fire hazard of the cut-over lands, and the fire
hazard of human habitation in their midst, all cry out for
planning, for social direction of individual effort.
How far a county zoning ordinance may go, however, in

restricting the use of private property in these areas, de
pends to a large extent upon facts that must be carefully in
vestigated and shown. The Wisconsin court in the city zon
ing cases placed emphasis upon the compensating features
of a police regulation restricting the use of property. These
features are not so marked in a prohibition of agriculture
for forestry, the direct returns from which are remote. I am
inclined to the view, upon my limited information, that the
necessity is so great, in the interests of future perhaps more
than the present welfare, that the court should find the ab
solute prohibition of agriculture in certain areas reasonable,
and not a taking of property without compensation, while in
other areas such a prohibition might be unreasonable. Care
must be exercised, however, not to unreasonably discrimi
nate between areas, but to base differences in regulation up
on differences in conditions.

The concrete application of constitutional limitations to
county zoning ordinances in general can safely be stated on
ly after careful investigation and study of conditions. I
think it wiser to recommend the obtaining of further legal

advice upon a full record of all the circumstances, and I
think it may then have to be given with reservations or
specifications as to varying conditions; that is, each county
ordinance will have to be tested, to some extent, by the par
ticular conditions it deals with.

May I say, however, that I believe the judicial tendency is
going to be to recognize more and more the great social evil
of uncorrelated and unrestrained individual and selfish en

terprise and hence to broaden its view of the power of gov
ernment to plan the social and economic conditions of the
present and the future.

So far, I have given no consideration to the limitations of
subsec. (4), sec. 59.97, as to the existing "trade or in-
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dustry," and to the meaning of these terms, and of "agricul
ture," in this statute. Is "agriculture" included within the
terms "trade or industry" as used in subsec. (4) so as to
make applicable to agriculture the provision that a county
zoning ordinance shall not prohibit the continuance of an
existing use?

Webster's dictionary defines "industry" as

"Any department or branch of art, occupation, or busi
ness ; esp., one which employs much labor and capital and is
a distinct branch of trade; as the sugar industry; the iron
industry; the cotton industry; agricultural industries."

Webster's dictionary variously defines trade as

"(1) Occupation, employment or activity. (2) A course
of effort or labor. * * *
"Any occupation or employment pursued as a calling;

business. * *

"Hence, usually, specif.: a. The business which a
person has learned, and which he engages in, for procuring
subsistence, or for profit; occupation, esp., mechanical em
ployment OS distinguished from the liberal arts, the learned
professions, and agriculture: as, we speak of the trade of a
smith, of a carpenter, or mason, but not now of the trade of
a farmer, or a lawyer, or a physician."

"An 'industry' is any department or branch of art, occu
pation, or business; especially, one which employs much la
bor and capital and is a distinct branch of trade. Chicago,
R. I. & P. Ry. Co. V. State, 201 P. 260, 264, 83 Okl. 161.
"It is exceedingly doubtful whether farming can be

called a trade within the true meaning of the statute provid
ing that where a minor shall serve an apprenticeship in
any lawful trade for seven years in a town he shall thereby
gain a settlement therein. Inhabitants of Leeds v. Inhabi-
tans of Freeport, 10 Me. (Fairf.) 356, 359.
"* * I do not think that a farmer or a carpenter could

be taxed as such, although one trading or dealing in the
products of either might be liable as a trader." State v.
Hunt, 129 N. C. 686, 40 S. E. 216, 217.

"The word 'trade' has a secondary sense, by which almost
any occupation is called a man's trade. * * * in re Smith,
(U. S.) 22 Fed. Cas. 394, and 395." 8 Words & Phrases.

"In ordinary language the word 'trade' is emiSbyed in
three different senses: First, in that of the business of buy
ing and selling; second, in that of an occupation generally;
and, third in that of a mechanical employment, in contradis
tinction to agriculture and the liberal arts. Ordinarily, when
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we speak of 'trade,' we mean commerce or something of
that nature; when we speak of 'a trade' we mean an occupa
tion, in the more general or the limited sense. * * * Queen
Ins. Co. V. State, 24 S. W. 397, 400, 86 Tex. 250, 22 L. R. A.
483; United States v. Patterson, (U. S.) 55 Fed. 605, 639." 8
Words & Phrases.

"The word 'trade' embraces within its meaning commer
cial traffic, and it also has a restricted significance, which ap
plies to mechanical pursuits; but in its broad and general
sense it covers and embraces all occupations and business,
with the possible exception of the learned professions, and
those that pertain to liberal arts and the pursuit of agricul
ture. Geise v. Pennsylvania Fire his. Co. (Tex.) 107 S. W.
555." 4 Words & Phrases (second series) 956.

"Farming is a 'trade' within Civil Code 1910, sec. 433,,
providing that slander shall consist * * * third, in charges
made on another in reference to his trade calculated to in
jure him therein. Spence v. Johnson, 82 S. E. 646, 649, 142
Ga. 267, Ann. Gas. 1916A, 1195." 7 Words & Phrases (third
series) 547.

The variety and shades of meaning of words are such
that we often get little help in statutory construction from
the words alone. This is markedly a case where we must
examine the context and the purpose and effect, to arrive at

the legislative intent. As to the purpose, the legislature may
well have intended the existing use limitation to apply as
well to agriculture as to other uses, and it may well have in
tended the opposite. And a difference in circumstances ger
mane to the purpose of cohnty zoning, upon investigation,
probably would appear sufficient to sustain such a classifica
tion. That it would work hardship in certain cases would
not affect its validity. Hardships of that nature are the com

mon and inevitable result of police regulations in general
and of zoning ordinances in particular. See, Hayes v. Hoff
man, supra. But subsec. (1), sec. 59.97, reads:

"The county board of any county may by ordinance regu
late, restrict and determine the areas within which agri
culture, forestry and recreation may be conducted, the lo
cation of roads, schools, trades and industries, and the lo-
cation^f buildings designed for specified uses, * * *."
Here we have "agriculture" and "trades and industries"

separately enumerated, in such manner as to indicate, not
mere repetition and redundancy, but a distinction between
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them. This is about the only guide to the legislative intent

and, producing a not unreasonable or absurd result, should
be followed. I am of the opinion, therefore, that sec. 59.97
authorizes a prohibition of an existing agricultural use,
where such prohibition can be made within constitutional

rules. This brings us back to the proposition that each coun
ty ordinance must be tested by its own fact, and that it is
unwise to attempt a categorical answer to your general ques
tion except upon complete facts.

Your first question involves a physical removal of a settler
from his property. I should think this could be done direct
ly, although a prohibition of the use of his land for agricul
tural purposes might practically so result. It may be, how
ever, that such pressing considerations as fire hazard, or
some other necessity, might furnish a ground for actual re
moval. No court, I believe, has as yet gone so far, and I am
inclined to the view, that in the absence of a showing of
great necessity, like, e. g., the necessity to blow up a building
to check a fire, settlers could not be required actually to
move out of the forestry district. They must still have the
opportunity to make what use they can of their property not
inconsistent with the necessities of a valid zoning ordinance.
So here again, I must advise you that the ultimate answer
is to be found in the facts, in general, and to some extent,
in the particular instance.

Your third question relates to sales. The extent of the
zoning power is to restrain the use. If the land cannot be
used for farming, it naturally cannot be sold for farming;
that is, the owner can transfer no greater rights of use than
he himself has.

That part of the third question relating to the develop
ment of a forestry tract in a farming zone at first blush
would seem simple of answer. If the county can establish
an agricultural district, it would seem that it should have
the power to prohibit forestry within this district. And I
am of the opinion that, as a general proposition, that is true.
But the detriment of some timber in an agricultural district
may not be so easily demonstrated as might be the detriment
of widely separated farms in a forestry district, either be
cause of fire hazards or because of roads, schools, etc. Nev-
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ertheless, having determined that reasonable necessity ex
ists for a governmental planning of the development of the
territory, it may do all those things that are reasonably nec
essary to effect the purpose. And certainly it is reasonably
necessary to this end to prohibit any extended forestry, at
least, in an agricultural zone. Here, again, however, each
ordinance will have to be tested by its own circumstances.

"* * * the final evidentiary test of the legitimacy of a po
lice regulation is whether it is reasonable under all the cir
cumstances. * * *

"* * * the means adopted must be reasonable for the ac
complishment of the purpose in view. * * *
"* * * the degree of interference within the boundaries

of reason is for the legislature to decide, there being left in
the end the judicial power to determine whether the inter
ference goes so far as to violate some guaranteed right,—
regulate it so severely as to materially impair it, reasonable
doubts being resolved in favor of legislative discretion."
Mehlos V. Milwaukee, 156 Wis. 591, 598, 599, 601.

Your second question has to do with roads. The cost of

the construction and maintenance of roads, and the attend

ant fire hazard, is undoubtedly one of the reasons for the

county zoning laws, and so it is important for you to consid

er what the statute provides, and what a statute, or an ordi
nance under it, may constitutionally provide.

Subsec. (1), sec. 59.97 provides:

"The county board * * * may by ordinance regulate, re
strict and determine * * * the location of roads * * *" in
zoned areas.

This, of course, does not displace the power of the town as

to roads except as it is exercised by the county board. It is

subject also to general laws with reference to the location

of roads and the right to roads, except in so far as it is rea

sonably necessary to the purpose of the zoning to modify

these requirements.

Sec. 80.13 provides a method whereby the owner of lands

cut off from a public highway may, by petition and hearing,
secure a public road in the discretion of the town board.

Sec. 80.02 provides:
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"* * * No town board shall discontinue * * * any high
way when such discontinuance would deprive the owner of
lands of access therefrom to the public highways."

In State ex rel. Wollner v. Schloemer, 200 Wis. 350, 352,
the court said:

"The motion to quash admits for the purposes of the mo
tion that the town board has attempted to discontinue the
only highway that gives relator access to her lands. It fol
lows that the town board had no power to discontinue the
highways

In Williams et at. v. Smith et al., 22 Wis. 594, 597, 600-

601, the court said:

"* * * The action is brought by the City of Janesville
and certain persons who are the equitable owners and in
possession of lots adjoining the public square, who insist
that the ground shall be kept open for their benefit, and be
cause it furnishes the only way of access to their premises
fronting on the public square on Milwaukee or Franklin
streets.

«  *

"* * * The facts stated in the complaint show very clearly
that the persons uniting with the city in bringing this suit
would sustain an injury from obstructing the public square
not common to the rest of the community. For their means
of ingress and egress to and from their property across the
public square would be effectually destroyed if that space
were filled up with buildings. They therefore sustain a spe
cial injury peculiar to themselves, and might maintain an
action to prevent any one from occupying the square with
such obstructions. * * *"

In Tilly et al. v. Mitchell & Lewis Co., 121 Wis. 1, 5-6,
the court said:

"* * * It is very well settled that the mere fact that a
property owner is compelled to pursue a longer route in go
ing to or coming from his real estate constitutes no peculiar
or different injury. This is an injury which is shared by the
general public, though not in the same degree. *****
So the unlawful closing of a sti'eet or public place, forming
the only access to plaintiff's premises, is always held to be
such an injury. WilliaTns v. Smith, 22 Wis. 594."

Elliott, on Roads and Streets, says. Second Edition, p.
955, sec. 871:
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" 'Once a highway always a highway' is an old maxim of
the common law to which we have often referred, and so far
as concerns the rights of abutters, or others occupying a
similar position, who have lawfully and in good faith invest
ed money or obtained property interests in the just expecta
tion of the continued existence of the highway, the maxim
still holds good. Not even the legislature can take away such
rights without compensation."

The author cites cases in support of his statement from
Texas, Ohio, Illinois, Indiana.
The same author says, p. 749, sec. 695:

"The courts of many of the states, after some hesitation,
have also recognized an additional right in the adjoining
owner, distinct from his rights as a member of the general
public, namely, the right of access to his premises, or, as it
is called in New York, the 'easement of access.' This is so
far regarded as private property that not even the legisla
ture can take it away and deprive the owner of it without
compensation."

He cites cases from Texas, Ohio, Indiana, New York, Min
nesota, Missouri, New Jersey, New York, Kentucky, Ten
nessee, North Carolina, Mississippi, Oregon, Colorado, and
Michigan.
In 29 C. J. 547, it is said:

"An abutting landowner on a public highway has a special
right of easement and user in the public road for access pur
poses, and this is a property right which cannot be damaged
or taken from him without due compensation."

Cases are cited in support of the statement, from Colora
do, Connecticut, Indiana, Massachusetts, Michigan, Missis
sippi, New Jersey, New York, South Dakota, Tennessee,
Texas, West Virginia.

In one case so cited, Hyde v. Minnesota etc. R. Co., 29 S.
D. 220, 238-239, 136 N. W. 92, 40 L. R, A. (N. S.) 48, it

is said:

"* * * This is a right resting upon the ownership of the
subject of property and connected with and appurtenant to
such property, and is, therefore, a property right. It is a
special private right entirely distinct from the public right,
and is one that pertains, not only to the part of the highway
abutting the owner's land, but extends sufficiently beyond
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his own premises as to insure him reasonable facilities for
connection with those highways in which he has no special
rights. * * *"

See, also, sec. 80.47, Stats.
This right of the property owner, however, to the continu

ance of an existing public highway like,any other property

right, is subject to the same invasion by the state under the
police power as any other property right. Whether a county
ordinance under sec. 59.97 discontinuing a highway that af

forded a land owner's only access would be unreasonable
and hence invalid would depend, like any other provision of
a county zoning ordinance, upon whether it was reasonably
necessary to accomplish the legitimate ends of such an ordi
nance. To cut off such access probably would be to deny the
owner practically all use of his land, except perhaps for for
estry purposes. Where the circumstances make this a rea
sonable regulation, I think the road might ordinarily be dis
continued also, at least if, by so doing, the owner was not
entirely deprived of any use of his property. This would be
going farther than any court so far as I have been able to
find has yet gone in this field, but, as I have heretofore said,
I believe the courts are going to recognize the overpower
ing public necessity for governmental enforcement of terri
torial planning, strictly as a police measure in the public
welfare, and to more and more subject private interests to

this public necessity. If the discontinuance of the road were
reasonably necessary to preserve the zone for forestry pur
poses, because of the fire hazard or other urgent reason,
then I think the county could require its discontinuance.
Probably a more urgent necessity would be required in the
case of a highway affording sole access than in the case of a
highway merely furnishing a more convenient access.
I am of the opinion, however, that the town retains its

full jurisdiction of and responsibility for highways, except
as the county board may actually by ordinance "regulate,
restrict and determine * * the location of roads" in

zoned areas.

I have extended this opinion to this length because it
seemed to me that a discussion of the matters about which

you inquire would be of more use to a legislative committee
than categorical or unexplained answers to your questions.
FMW
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Counties — Taxation — Forest Crop Lands — Ch. 39,
Laws 1931, requires state treasurer to pay to town ten cents
per acre upon county owned lands entered under forest crop
land law; and ch. 455, Laws 1931, requires further payment
of ten cents per acre upon all such land which is also part
of county forest reserve.

September 12,1931.

Solomon Levitan,
State Treasurer,

You call attention to chs. 39 and 455, Laws 1931, and ask:

"Do the above chapters provide that the state shall pay
ten cents per acre to the town and ten cents per acre to the
county, (in all twenty cents per acre), on county-owned
lands entered under the forest crop law?"

Ch. 39, Laws 1931, amends the forest crop lands law, so
that the town receives the ten cents per acre aid from the
state even though the lands be owned by the county and
therefore no owner's tax be paid. Ch. 455, Laws 1931, added

subsec. (5) to sec. 59.98 providing for county forest re
serves. This new subsection reads:

"Any county having established and maintaining a county
forest reserve under the provisions of this section and hav
ing entered the same under the forest crop law shall receive
from the state an amount equal to ten cents for each acre of
land within such forest reserve, to be used for the purchase,
development, preservation and maintenance of such forest
reserve. On or before the first day of April of each year
the county clerk or town clerk shall certify to the state
treasurer the number of acres included within the forest re
serve of his county together with the legal description of
such forest reserve, and the state treasurer shall pay to
such county the amount due to it as state aid on or before
the first day of May of each year."

This requires more than that the lands be county owned
and entered under the forest crop law. It requires that the
county shall have established and be maintaining a county
forest reserve under sec. 59.98, and contemplates, I think,
that the lands shall be within such reserve. With both of

these conditions precedent met and the proper certificate
made to the state treasurer, this new subsec. (5), sec. 59.98
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and its attendant appropriation in new subsec. (2), 20.205
requires a payment by the state treasurer to the county
treasurer of ten cents per acre on such lands, in addition to
the ten cents per acre to the town, by virtue of ch. 39, Laws
1931, on lands owned by the county and entered under the

forest crop law.
FMW

Legislature — Witness Fees — Witnesses may be sub
poenaed by assembly committee created by resolution so
authorizing. Fees and mileage need not be paid in advance
but should be certified to secretary of state in amounts pre

scribed by sec. 13.30, Stats., and paid out of appropriation
made by sec. 20.01.
Witness refusing to appear or to testify may be attached

by court and committed until he testifies, under sec. 325.12.

September 12,1931.

Erwin Schubert, Clerk,
Assembly Interim Committee,

Milwaukee, Wisconsin.

You write as follows:

"I am instructed by the assembly interim committee cre
ated by Resolution No. 99, A., to investigate the trial and
conviction of George Strabel, to make inquiry of the attor
ney general of Wisconsin as follows:
"Whether, under the resolution, provision is made for the

payment of fees to witnesses?
"And, whether, under the resolution, a witness sub

poenaed to appear before the committee may refuse to ap
pear, or even testify, on the grounds that witness fees are
not forthcoming?"

Resolution No. 99, A., reads as follows:

"Resolved by the Assembly, That an interim committee to
consist of three assemblymen be appointed by the speaker to
investigate the trial and conviction of George Strabel, and
the administration of justice as revealed in connection with
this case. The members of the said committee shall receive



766 Opinions of the Attorney General

no compensation for their services. The committee herein
created shall report its findings of fact, with any recommen
dations which it may deem proper, to this legislature at its
special sessiop.
"The said committee is authorized to hold such meetings

as it may deem expedient and any member thereof shall have
power to administer oaths to persons appearing before it.
The committee may by subpoena, issued over the signature
of its chairman or acting chairman and served in the man
ner in which circuit court subpoenas are served, summon
and compel the attendance of witnesses and the production
of all books, papers, documents and records necessary or
convenient to be examined or used by them in the discharge
of their duties. If any witness sul3poenaed to appear before
said committee shall refuse to appear to answer inquiries
propounded, or shall fail or refuse to produce books, docu
ments, papers, and records within his possession or control
when the same are demanded, said committee shall report
the facts to the circuit court of Dane county, and it shall be
the duty of such court to compel obedience to such subpoena
by attachment proceedings for contempt, as in case of dis
obedience of the requirements of a subpoena issued from
such court, or refusal to testify therein."

A legislative resolution has not the force of law. Op. Atty.
Gen. for 1904, 335; IV Op. Atty. Gen. 1076; XVII Op. Atty.
Gen. 166.

But, by virtue of the legislative power vested in it by the
constitution, the legislature, or either house thereof, has
the necessary incidental power to obtain any information
that may assist it in legislating, and may compel the attend
ance of witnesses to that end.. State ex rel. Rosenhein v.
Frear, 138 Wis. 173; McGrain v. Daugherty, 273 U. S. 135,
71 L. ed. 580.

The provisions of sees. 13.25 to 13.30, providing for sub
poena of witnesses by presiding officer and clerk, with con
tempt proceedings by the house itself, and method of pay
ment of witnesses so subpoenaed, are not exclusive of the
exercise of its general powers of investigation into legisla
tive matters by either house. McGrain v. Daugherty, supra.
The subpoena may, by authority of the house, be issued by
the committee, as provided in Res. No. 99, A., 1931. McGrain
V. Daugherty, supra.
Under a resolution of like content, the attorney general in

1915 advised the use of sees. 13.25 to 13.30. IV Op. Atty.
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Gen. 622. And this was suggested as applicable to an in
terim committee at a time after the sine die adjournment

of the legislature. II Op. Atty. Gen. 782. The only question
is, whether the terms of the speaker and chief clerk, who

are there required to sign the subpoena, extend beyond the
sine die adjournment, it having been the practice to reorgan
ize any special session by the election of these officers. It is
to be noted that now the speaker is paid by the month
throughout the two years for his services as speaker. Sec.
20.01 (2). I think these officers hold their positions at the
pleasure of the house, and that their positions are continu
ous until that pleasure displaces them. I am of the opinion,
therefore, that your committee may subpoena and compel
the attendance of witnesses as required by sees. 13.25 to
13.30, although the citations for contempt provisions are
suspended when the legislature is not in session. These
sections obviously contemplate that the witness shall attend
without advance payment (II Op. Atty. Gen. 782), and sec.
13.30 fixes the fee at two dollars per day and ten cents per
mile,'one way, for travel, to be audited and paid by the
secretary of state upon certificate of the committee chair
man.

I am further of the opinion, however, that the subpoenas
may be issued by the committee as provided in the resolu
tion, although the provision for punishment for contempt
by the circuit court has no force of law, and that subpoenas
so issued are effective to require attendance, without ad
vance payment of fees or mileage.

If the statutes make no provision for the payment of wit
ness fees to witnesses so subpoenaed and required to attend,
then they must attend without compensation or reimburse
ment.

"Although at common law witnesses were required to at
tend court without pay, under statutes they are very gener
ally allowed compensation. But in cases in which no fees are
provided for by statute a witness is entitled to none." 40
Cyc. 2181.

An appropriation may be made only by bill. Op. Atty.
Gen. 1904, 335; IV Op. Atty. Gen. 1076; State ex rel. Bell v.
Harshaw, 76 Wis. 230, 242. But the attorney general, in
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1927, XVI Op. Atty. Gen. 119, advised that a legislative in
vestigating committee was not prevented from incurring ex

penditures in advance of a special appropriation bill, either
by sec. 20.75, prohibiting any official to "forestall" an appro
priation, nor by sec. 8, art. VIII of the constitution, requir
ing certain prescribed legislative action to create a debt, re
lying upon the decision in State ex rel. Rosenhein v. Frear,
138 Wis. 173, that the term "debt" as used in that section of
the constitution did not include the expenses of an investiga
tion in aid of ordinary legislative business. But I am of the
opinion that we need not go so far, for, as was suggested in
the opinion just referred to, sec. 20.01 contains this general
appropriation:

"There is appropriated from the general fund to the legis
lature, * * * such sum as may be necessary to carry out
its functions * *

It may be thought that the specific "allotments" that fol

low this introductory paragraph exclude any of this appro
priation from being used for any except the specified pur
poses and in the specified manner. But I do not think this a
proper construction of the section. The language is broad

and all-inclusive, and the mere fact that the legislature has
limited the amount that may be used for certain purposes
and specified the manner of disbursement in specified in
stances, evidences no intent to restrict the broad language
of the appropriation itself. Similar language of allotment

is made in other appropriation sections, where a specified
sum is appropriated and the allotments do not exhaust it,

showing that the allotments are not exclusive. But without
this aid, I think the broad language of the legislative appro
priation is not limited by the allotments. We'have, then, an
appropriation out of which witness fees of legislative com
mittees may be paid, independent of the provisions of sec.
13.30, which, therefore, need not be construed to be, in it
self, an appropriation.

It may be thought that witness fees are properly within
the allotment of sec. 20.01 (10), for contingent expenses,
and presciibing a rather onerous procedure for its disburse
ment that could be had only when the legislature is in ses
sion. But sec. 13.30 places witness fees under a different
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procedure; they h&ve been, I am informed, heretofore audit
ed and paid without reference to sec. 20.01 (10), and that
section, when enacted by ch. 654, Laws 1911, contained this
clause:

"Nothing in this act shall in any manner limit or change
the appropriations made for the expenses of the legisla
ture."

I am of the opinion that sec. 20.01 (10) was intended to cov
er contingent expenses other than such ordinary legislative
expense as witness fees. The manner in which the disburse
ments are guarded indicates that it is to cover matters of a
more or less extraordinary character.

I am of the opinion, further, that the fees and mileage
as fixed by sec. 13.30 should be followed in the payment of
the witnesses, although that section, in its present form, is
on its face confined to witnesses subpoenaed under sec.
13.25. See II Op. Atty. Gen. 782; XVI Op. Atty. Gen. 466.
My advice to your committee, therefore, is that you sub

poena witnesses as provided in the resolution, and certify
their fees and mileage to the secretary of state, in the
amounts provided by sec. 13.30.
In case the witness shall fail to attend and testify, I ad

vise you to proceed under sec. 325.12, instead of under the
provisions of resolution No. 99, A. That section provides
ample authority in judicial officers to compel attendance by
attachment and to commit the witness until he shall purge
himself of his contempt by testifying.
FMW

/
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Public Oj^cers — Fees — Surgeons at Wisconsin veter
ans' home at Waupaca, who are employed on salary, may re
tain fees that they receive for certificates in making out
vital statistics as required by law unless otherwise stipulat
ed in contract fixing their salaries.

September 14, 1931..

Col. Nicholas M. Schantz,

Adjutant General's Office.

You submit the question whether vital statistics fees re
ceived by the surgeon of the Waupaca veterans' home from
the county of Waupaca should be retained by the surgeon to
whom payable or should be turned into the state treasury
for deposit in the general fund. You state that the surgeons
of this home are being paid a salary by the state of
Wisconsin.

The salary for the surgeons of your home are paid to com
pensate such employee for the services he renders the in
mates of the institution as a surgeon or physician. The law
requires physicians to issue certain certificates for vital
statistics for the benefit of the state and the statute requir
ing these certificates to be made specifies the fee that shall
be paid for this service.

The services so rendered are really not rendered to the
institution for which the surgeon is employed but are ren
dered to the state for the benefit of the state and people
thereof. I find no statute which requires the surgeons to
pay over such fees received into any treasury to be used for
the benefit of your institution, neither do I find any appro
priation of such fee to the fund used for such institution.
I am of the opinion that such fees may be retained by the
surgeon in the absence of any stipulation in the contract
with the surgeon providing for his salary that it shall not
include his fees.

Under sec. 45.08, subsec. (1), Stats., it is provided:

"The adjutant general, with the approval of the board
of managers in matters of general policy, shall operate and
conduct the Grand Army Home for Veterans. He shall
have power to employ such officers, nurses, attendants, and
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other employes as may be necessary for the proper conduct
of the said home and shall fix their compensation, subject to
the approval of the governor."

If nothing is said about these fees in the contract fixing
their salaries for these surgeons, I am of the opinion that
they may retain such fees.

JEM

Taxation — Assessments — Lands omitted from assess
ment by city on mistaken theory that they were no longer
within corporate limits of city (there then being in effect
circuit court judgment detaching such lands from city, but
which judgment was later reversed by supreme court) may
be assessed by city as omitted property next year, under
sec. 70.44, Stats.

Assessment of such lands by town to which they were
thought to be annexed was illegal. Remedy, if any, of land
owners who paid illegal tax to town is under sec. 74.73,
Stats., providing for recovery of illegal taxes.

September 14, 1931.
Tax Commission.

Attention Edward L. Kelley.
You submit the following: Pursuant to sec. 62.075,

Stats. 1929, certain agricultural lands within the corporate
limits of the city of Watertown were, by judgment of the
circuit court as of December 27, 1929, detached from such
city and annexed to an adjoining town. Accordingly, these
lands were not entered on the assessment roll of the city
for the year 1930, but were assessed by the town to which
they were annexed. Howver, no school taxes were assessed
against these lands for the year 1930, for the reason that,
while said lands had been detached from the city by judg
ment of the circuit court, they had not been attached to any
school district outside of the city.
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An appeal was taken from the judgment of the circuit
court to the supreme court. On June 12, 1931, the supreme
court held the statute under which the lands were detached
to be unconstitutional, and reversed the judgment of the
circuit court. (Coogan v. City of Wtttertown, — Wis.
237 N. W. 139.) The effect of the supreme court decision
was to make the detachment proceedings void and of no
effect from their very inception. In other words, as a mat
ter of law the lands''in question never were detached from
the city of Watertown, but all the time continued to be
within the corporate limits of such city, including, of course,
the entire year of 1930. Accordingly, such lands were sub
ject to taxation by the city in 1930 and, conversely, they
were not subject to taxation by the town.

The question submitted is as to what should be done con
cerning taxes against these lands for the year 1930.

1. In so far as taxing such lands for the year 1930 by
the city of Watertown is concerned, the conclusion seems
inescapable that they may now be additionally assessed and
taxed by the city as omitted property under sec. 70.44,
Stats., which provides:

"Real or personal property omitted from assessment in
any of the three next previous years unless previously re
assessed for the same year or years, shall be entered once
additionally for each previous year of such omission, desig
nating each such additional entry as omitted for the year
19_ (giving year of omission) and affixing a just valua
tion to each entry for a former year as the same should
then have been assessed according to his best judgment,
and taxes shall be apportioned, and collected on the tax roll
for such entry."

Under that section (then numbered sec. 1059), the su
preme court has held that, where property was omitted
from assessment on the mistaken theory that it was not
subject to local taxation, it may be assessed as omitted
property the next year. State ex rel, M. A. Hanna Dock
Co. V. Willcuts, 143 Wis. 449. In the instant case the lands
were omitted from assessment by the city of Watertown on
the mistaken theory that they were no longer within the
corporate limits of the city. No difference in principle is
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perceived between this situation and the situation where

property was omitted from assessment on the mistaken
theory that it was not subject to local taxation.

2. As the lands in question were not subject to taxation
in 1930 by the town, their assessment therein by such town
was clearly illegal. The remedy of the landowner who paid
such illegal taxes to the town is under sec. 74.73, Stats.,
providing for the recovery of illegal taxes, subject to the
conditions and limitations in such section prescribed.
FCS

Public Health — Optometry — Displaying of illustration
of pair of glasses or of eye without wording or lettering on
same is violation of optometry law as contained in sec.
153.01, Stats.

September 15, 1931.

Earle-W. Johnson, Seo-etary,
Board of Examiners in Optometry,

Berlin, Wisconsin.

You refer us to ch. 222, Laws 1931, and you inquire
whether in our opinion the displaying of an illustration of
a pair of glasses or of an eye, without any wording or let
tering on same, is a violation of the recent section of the

optometry law. Sec. 153.01 as amended by ch. 222, Laws
1931, provides as follows:

"The practice of optometry is the employment of any
means, other than the use of drugs, for the measurement
of the powers of vision and the adaption of lenses, prisms
and mechanical therapy for the aid thereof. No person
shall practice optometry without a certificate of registration
properly filed. This shall not apply to physicians and sur
geons nor to the sale of spectacles * * * containing
simple lenses of a plus power only at an established place
of business and as incidental to other business conducted
therein ivithout attempting to test the eyes and without
advertising other than price marking on the spectacles. The
term 'simple lens' shall not include bifocals. The furnish
ing, using or employment of any means, device or machine.
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designed or calculated to aid any person in the selection or
fitting of spectacles or eyeglasses, the measurement of the
powers or defects of vision and the adaption of lenses in
and thereof shall constitute the practice of optometry."

The exception as noted in the statute is that the sales
of spectacles with simple lenses must be without attempting
to test the eyes and without advertising other than price
marking on the spectacles. The displaying of an illustra
tion of a pair of glasses or of an eye is in our opinion not
permitted under this statute by one who is not a licensed
optometrist.

JEM

Fish and Game — Open Water — "Open water" as de
fined in sec. 29.25, Stats., includes water where frost has
destroyed weed condition to extent that weeds offer no par
tial or whole concealment of hunter.

September 15, 1931.

Paul D. Kelleter,

Conservation Director.

In yohr communication of September 8 you state:

"There has been a considerable amount of controversy
over the question of where blinds used for shooting ducks
can be legally placed during the open season for these birds,
particularly in Lake Koshkonong, where weeds grow in
clusters at various distances from the shore, some in large
and some in small bunches.
"In the early part of the season blinds are built in or

around these clusters of weeds which sometimes reach a
height of about four or five feet above the water. As soon
as it freezes these weeds break off to a height of from four
to six inches above the water and in some places below and
level with the water.
"Assuming that these blinds were in partial concealment

early in the fall, does the action of the frost and weather
destroying the weed condition change the character of the
water they originally grew in, so it would then be classified
as open water?"
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The statute to which you refer is 29.25, subsec. (1),
Stats., which provides:

"No person shall hunt any game bird * * * by
shooting it or at it from any boat, canoe, raft, blind, con
trivance or device in open water, * *

Open water is defined in subsec. (2):

" 'Open water' is any water outside or beyond a natural
growth of vegetation extending over the water surface, and
of such height as to offer partial or whole concealment for
the hunter."

You are advised that under the above definition of "open
water" we are of the opinion that the character of the water
changes as soon as the height of the weeds no longer offers
concealment for the hunter. In other words, the condition
of the water as open water lasts only so long as the natural
growth of vegetation offers a partial or whole concealment
of the hunter.

JEM

Public Health — Pharmacy — Arsenic — Owner of
grain and feed store selling arsenic and clerk making sale
are liable to forfeiture of fifty dollars under sec. 151.05,
subsec. (1), Stats., for violation of pharmacy law, and if
sec. 146.02 (23) was not complied with, to minimum pen
alty of one hundred dollars fine under sec. 146.02 (27).

September 15, 1931.
B. J. Kremer, President,

Board of Pharmacy,
Fond du Lac, Wisconsin.

You say that one of your inspectors received a complaint
relatiye to the sale of arsenic by a grain and feed store. He
went there, and from a boy twenty-two years of age suc
ceeded in making a purchase of arsenic, and he imme
diately went to the district attorney and made complaint.
The district attorney called the owner of the store to his
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office and made clear the severity of the charge, and a judge
was called to preside over the case. Upon reviewing the
statute it was found that this sale was a felony, and you
very urgently desire to prosecute the boy and man but it is
not your desire to send the boy to prison. You ask whether
we can give you an opinion which you may present to the
district attorney under which this boy may be fined with
out being committed to a penal institution.

Sec. 146.02, subsec. (23), Stats., provides:
"No person shall sell or deliver" any arsenic except upon

prescription, unless he shall ascertain that the purchaser is
aware of its poisonous character and desires it for a lawful
purpose, and shall label it with its name and the word "poi
son," and the name and address of the dispenser, and shall
record all of the facts of the purchase in a book kept open
to official inspection. Your statement does not indicate
whether the dispenser complied with these requirements.
If he did not, he violated this law, and the penalty is pre
scribed by sec. 146.02 (27), which reads as follows:

"Any person who shall violate any of the provisions of
section 146.02, if not otherwise specifically provided, shall be •
guilty of felony and upon conviction shall be punished by a
fine of not less than one hundred dollars nor more than
one thousand dollars, or by imprisonment in the house of
correction or state prison or other state or county institu
tion for not less than one year nor more than five years."

The phi-ase, "if not otherwise specifically provided," in
this statute, refers to certain specific penalties attached to
various provisions of the section. See subsecs. (14) and
(18) in particular. You will note, however, that under this
statute, the court may impose a fine of one hundi-ed dollars
without prison sentence.
The dispenser also violated sec. 151.04 (2), whch pro

hibits the retailing of "drugs, medicines or poisons, except
paris green, * * nor institute nor conduct a place
therefore * * *" unless a pharmacist is in charge.
For violation of this statute the penalty is prescribed by
sec. 151.05 (1) and is a forfeiture of fifty dollars for each
offense.

FMW
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Public Health — Pharmacy — Paris Green — Sec. 151.04,
subsec. (2), Stats., does not prohibit stores that are not
pharmacies from doing their own packaging and labeling
of paris green from bulk supply.

September 15, 1931.

B. J. Kremer, President,

Board of Pharmacy,

Fond du Lac, Wisconsin.

You ask whether sec. 151.04, subsec. (2), Stats., permits
hardware and other stores that are not regular pharmacies
to package and label paris green from a bulk supply.

The prohibition of the statute is:

"No person shall retail, compound, or dispense drugs,
medicines or poisons, except paris green,, in packages la-

,  beted 'paris green, poison,' nor permit it, * * * noj.
institute nor conduct a place therefor * *" except by
a pharmacist.

To "compound" is to mix different drugs, and does not
cover the mere packaging and labeling of a single drug.
To "retail" is to sell to the consumer, and does not cover

possession for sale. To "dispense" has a similar meaning.
These are the common and approved usages of the words,
and I can see nothing in the statutes manifesting any in
tent that they shall have a different meaning. That being
the case, sec. 370.01, Stats., requires that they shall be so
construed. In statutes where it is intended to prohibit pos
session for sale as well as sale, such as prohibition statutes,
that is done specifically.
I am of the opinion, therefore, that sec. 151.04 (2) does

not prohibit stores that are not pharmacies from doing
their own packaging and labeling of paris green from a
bulk supply.

FMW
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Public Health — Pharmacy — Drug Stores — Words and
Phrases — Drug Sundries — "Drug sundries" as store sign
is of similar meaning to "drug store," and its use by stores
that are not regular pharmacies is prohibited by sec. 151.02,
subsec. (8), Stats.

September 15, 1931.

B. J. KREMER, President,

Board of Pharmacy,
Fond du Lac, Wisconsin.

You have submitted the following:

"The inspectors, in their travels over the state, find many
instances where the words 'Drug Sundries' are displayed
prominently upon windows and store fronts of general
stores, soda fountains, etc., and to the public at large this
is very misleading and confusing."

You enclose a copy of an opinion of the attorney general
of Oregon that the words "Drug Sundries" displayed be
fore a store is in violation of a statute which prohibits cer
tain signs to be displayed, among them the word "drugs."
Our statute, sec. 151.02, subsec. (8), provides:

"No person shall use the title 'pharmacist' or 'assistant
pharmacist' unless duly registered as such under the provi
sions of this chapter, nor shall any person, firm or corpora
tion use or display the title 'drug store,' 'pharmacy,' 'apothe
cary,' or any other title having the same or similar mean
ing for such place of business, unless such place of business
be one where drugs are sold in accordance with the provi
sions of section 151.04."

This statute was enacted for the purpose of guarding
against misleading the public and should receive a construc
tion that will carry out its spirit and purpose.

"It concerns the public health, and should be liberally
construed to accomplish the object of its enactment. It
does not belong to that class of penal statutes construed
most strongly against the people." Smith v. People, 51
Colo. 270, 117 Pac. 612, 36 L. R. A. (N. S.) 158, 161.

Many drug stores carry the sign "Drugs." In a sign

"Drugs" or "Drug Sundries" the "store" is understood. So
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this sign is the same as though it were "Drug Sundries
Store." This, in my opinion, is almost identical with "Drug
Store," and is certainly of "similar meaning" and hence
prohibited by the statute.

It is true, there are drug sundries which stores other
than drug stores may sell, but the public are not discriminat
ing in these matters, nor on their guard. As the court said
of a similar statute, in Roesler v. Shastri, 168 Wis. 153,
156:

"* * protects the ignorant and credulous
as well as the wise and wary."

Drug stores deal in many articles that are not drugs, just
as do stores handling drug sundries, and the ordinary pa
tron will not distinguish between "drug store" and "drug
sundries" as a store designation, and it is this that deter
mines the question under this statute.
I am of the opinion, therefore, that stores that are not

regular drug stores under ch. 151, Stats., may not display
the sign, "Drug Sundries."

FMW

Abandonment — Criminal Law — Extradition — Man
bound over on charge of abandonment who failed to appear,
forfeited his bail and left state, may be brought back on
extradition papers based on information already filed
against him or new complaint may be made charging him
with abandonment and extradition papers may be based
upon said new complaint. California authorities require
complaint sworn to positively in extradition papers.

September 15, 1931,
R. M. SCHLABACH,

District Attorney,
La Crosse, Wisconsin.

You state that one. A, was arrested and bound over for
nonsupport of several small children; that he told what
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seemed to be a straightforward story as to how he had
been sending money to his wife from California regularly.
You also state that he pleaded not guilty to the information
and the circuit judge took his story and gave the man an
opportunity of proving his story. You adjourned the case
to give the man an opportunity to present his checks and
papers, which were in California. He was put out on bail
and the case adjourned to the next term of court, but A
failed to return and the bonds were forfeited. You ask
what procedure is necessary to go through in order to ex
tradite him out of California.
You may either make out your extradition papers based

upon the information already filed or you may make a new
complaint against A charging him with abandonment and
get out extradition papers on said charge. I may state that
if the complaint or information is drafted alleging the
offense on information and belief under the California law
the extradition papers will not be honored, as past ex
perience has taught us. It will be necessary for you to
present a complaint or information which sets forth the
facts positively.
JEM
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School Districts — Teachers' Retirement Latv — Annex

ation of portion of town of Milwaukee and school district

No. 6 therein to city of Milwaukee was not delayed by fail
ure to adjust assets and liabilities as required by sec. 66.03,
Stats. 1929.

Upon annexation such annexed territory became integral
part of school system of city of Milwaukee.

Where, after such annexation (which took effect prior to
commencement of school year of 1930-31), school in such
annexed territory was maintained and operated by board
of school directors of city of Milwaukee as part of school
system of such city, and nine teachers (who, prior to an
nexation, had entered into contracts with school board of

school district No. 6 to teach in schools of that district dur

ing school year of 1930-31) taught during entire school
year of 1930-31 in said school, supervised and directed by
proper school officers of city of Milwaukee and their sal
aries were paid by such city, such teachers were teachers
in schools of city of Milwaukee and not in schools of school
district No. 6, and such teachers were not under state re

tirement law provided by sees. 42.20 to 42.54, Stats. 1929,
but were under city of Milwaukee teachers' retirement law

provided by sec. 42.55, Stats. 1929.

September 15, 1931.

Albert Trathen, Secretary,

Retirement System.
.John Callahan, State Superintendent,

Department of Public Instruction.

You have made a joint request submitting the following:

Statement of Facts.
"By ordinance adopted by the common council of the city

of Milwaukee on May 13, 1930, the city of Milwaukee an
nexed a portion of the town of Milwaukee in Milwaukee
county. The 90-day period expired on August 11, 1930, and
the annexation ordinance became effective August 12, 1930.
"The portion of the town of Milwaukee so annexed com

prised about 75% of the tenatory located in school district
No. 6, town of Milwaukee, which is a common school dis
trict organized and existing under the provisions of chapter
40 of the statutes.
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"Located in the territory so annexed to the city of Mil
waukee is a common district school known as the Silver
Spring school which, prior to such annexation, was con
ducted, operated and maintained by the common school
board of school district No. 6, town.of Milwaukee. Such
school was the only school located in said school district
No. 6, town of Milwaukee.
"Up to the present time, there has been no adjustment

of assets and liabilities between school district No. 6, town
of Milwaukee, and the city of Milwaukee, as required by
section 66.03 of the statutes.

"Prior to the effective date of such annexation ordinance,
the common school board of school district No. 6, town of
Milwaukee, entered into written contracts with nine quali
fied teachers to teach in said Silver Spring school during
the school year 1930-31, commencing in September, 1930,
and ending in June, 1981. Of the nine teachers so con
tracted with prior to August 12, 1930, two were college
graduates possessing degrees representing four years of
work after high school graduation, and seven were gradu
ates of Wisconsin state normal schools.
"All of the normal school graduates so contracted with,

with the exception of one, were the holders of unlimited
state certificates issued to them by the state superintendent
of public instruction, and all of such normal school gi'adu-
ates had taught in the Silver Spring school prior to the
effective date of such annexation for periods of time rang
ing from one to seven years. On August 12, 1930, all of
the teachers in the Silver Spring school were under forty
years of age.
"By resolution duly adopted at the request of the director

of the common school board of school district No. 6, town
of Milwaukee, the board of school directors of the city of
Milwaukee took over the conduct, operation and main
tenance of the Silver Spring school at the opening of the
school year of 1930-31 in September, 1930. During the
school year of 1930-31, the board of school directors of the
city of Milwaukee conducted, operated and maintained the
Silver Spring school as an elementary school in the city of
Milwaukee school system. The teachers in said Silver
Spring school, during the school year of 1930-31, who were
the same nine teachers with whom school district No. 6,
town of Milwaukee, had contracted prior to August 12,
1930, were paid their salaries by the city of Milwaukee and
were supervised by the administrative officials of the city
of Milwaukee school system.
"On June 29, 1929, the board of school directors of the

city of Milwaukee adopted the following resolution:
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" 'Resolved, That the preliminary requirements for
board election as a teacher in Milwaukee shall be, as a mini
mum, satisfactory teaching experience and the possession
of a degree representing four years of work after high
school graduation; provided, however, that for the elemen
tary schools, a highly successful regular Milwaukee substi
tute, presenting at least three years' professional training
above the high school and whose name shall stand high on
a rank list made annually by the graduating institution,
may be eligible, provided that nothing in the foregoing shall
be interpreted to make impossible the appointment after
180 days substituting of any outstanding candidate who
has heretofore entered our substitute service with a full
understanding in the minds of the supervising superin
tendent and the candidate that she shall be admitted upon
having completed one full year of satisfactory substitut
ing.'
"The foregoing resolution was in effect on August 12,

1930. On that date none of the seven teachers in the Silver
Spring school who were normal school graduates possessed
'a degree representing four years of work after high school
graduation,' and none of such teachers had worked as sub
stitute teachers in the city of Milwaukee school system. At
the time of annexation one was a graduate of a three-year
normal school course with two years of continuous teach
ing experience in the public school in such annexed terri
tory, immediately prioy to the annexation thereof; the six
others were graduates of two-year normal school courses,
with continuous teaching experience in the public school in
such annexed territory, immediately prior to the annexa
tion thereof, ranging from one to seven years.
"In June, 1931, the treasurer of school district No. 6,

town of Milwaukee, made, demand upon certain teachers in
the Silver Spring school that they, as members of the state
retirement system, pay over to school district No. 6, town
of Milwaukee, 5% of the salaries which they had received
during the school year of 1930-31. In compliance with this
demand on the part of the treasurer of school district No. 6,
town of Milwaukee, the teachers paid the said district treas
urer the sum of $360.00. On July 11, 1931, the state re
tirement system received a check from school district No. 6,
town of Milwaukee, in the amount of $360.00, to be credited
to the accounts of said teachers in the state retirement sys
tem.

"At about the same time, the teachers in the Silver
Spring school were informed by the common school board
of school district No. 6, town of Milwaukee, that such school
board had been informed by the city of Milwaukee school
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authorities that such teachers would not be employed in
the city of Milwaukee school system for the school year of
1931-32 unless such teachers signed contracts for such
period with the common school board of school district No.
6, town of Milwaukee.
"At about the same time all of the teachers in the Silver

Spring school were informed by an assistant superintendent
of schools of the city of Milwaukee school system;
"(1) That they would not be employed as teachers in the

city of Milwaukee school system for the school year of
1931-32 unless they signed contracts for such school year
with the common school board of school district No. 6, town
of Milwaukee;
"(2) That if they signed contracts with the common

school board of school district No. 6, town of Milwaukee,
they would be employed in the city of Milwaukee school sys
tem for the school year of 1931-32 only;
" (3) That at the close of the school year 1931-32, in June,

1932 (assuming that an adjustment of assets and liabilities
between school district No. 6, town of Milwaukee, and the
city of Milwaukee had been made), those teachers who did
not possess 'a degree representing four years of work after
high school graduation' on August 12, 1930, would be
dropped as teachers in the city of Milwaukee school sys
tem;
"(4) That any of such teachers who did not possess a

degree on August 12, 1930, but whp acquired a degree be
fore the close of the school year in June, 1932, would be
considered as applicants for teaching positions in the city
of Milwaukee school system for the school year 1932-33.
"The Silver Spring school will continue to be operated

by the board of school directors of the city of Milwaukee
during the school year 1931-32 as an elementary school in
the city of Milwaukee school system."

Questions and Answers.

Preliminary to stating the several questions which you
submit, it is noted that the city of Milwaukee is a city of
the first class operating under special charter. The public
schools in such city are under the general management, con
trol and supervision of a board of school directors, created
by ch. 459, Laws 1907. Teachers in the public schools out
side of cities of the first class are under the provisions of
the state retirement system provided by sees. 42.20 to
42.54, Stats. 1929, while teachers in the public schools in
cities of the first class are under the provisions of a teach-
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ers' retirement fund as separately provided for such cities
by sec. 42.55, Stats. 1929.

"1. Has the effective date of the annexation ordinance
referred to been postponed, changed or affected by the delay
in the adjustment of assets and liabilities between school
district No. 6, town of Milwaukee, and the city of Milwau
kee?"

Question 1 is answered. No. Upon the facts submitted,
and assuming that all of the annexation proceedings were
regular, and giving application to the appropriate annexa
tion statutes, the annexation ordinance in question became
operative on August 12, 1930. See sec. 62.07, Stats. 1929;
sec. 926-2, Stats. 1919; ch. 242, sec. 312, Laws 1921; and
Ztveifel v. Milwaukee, 185 Wis. 625. In our opinion the
annexation of the territory In question was not postponed,
delayed or otherwise affected by the failure to make the ad
justment of assets and liabilities as required by sec. 66.03,
Stats. 1929. See State ex ret. School District No. 1 v.

Schriner, 151 Wis. 162,- 166-169.

"2. On what date did the Silver Spring school become
a part of the city of Milwaukee school system?"

On August 12, 1930, the operative date of the annexation

ordinance, that portion of the town of Milwaukee annexed
became a part of the city of Milwaukee. It is our opinion
that on the same date the territory thus annexed to the city
of Milwaukee became an integral part of the school system
of such city. See State ex rel. School District No. 1 v.
Schriner, 151 Wis. 162, and State ex rel. Joint School Dis
trict No. 2 V. Sweeney, 103 .Wis. 404. While the language
of the school statutes then before the court was somewhat

different from the language of the present school statutes—
see particularly sec. 40.30, Stats. 1929—yet in our opinion
there is no change in meaning in the present statutes with
respect to the effect for school purposes of the annexation
of outside territory by a city. Moreover, ch. 459, Laws

1907, which is the basic law governing the school system

of the city of Milwaukee, and particularly sees. 1, 7 and 8

thereof, extends the power of the board of school directors

over all the territory of the city and requires it to afford
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school facilities throughout the city. See State ex rel.
Joint School District No. 2 v. Sweeney, 103 Wis. 404, 406.
Again, sec. 40.86, Stats. 1929, which was created by ch.
186, Laws 1929, and which provides to the effect that each
town in the county of Milwaukee is declared to be and con
stitutes a school district, also provides in subsec. (9)
thereof:

"Nothing in this section shall operate to limit in any way
or to prevent the annexation to any city of any territory
forming any part of such school district."

It may be that the title to the school buildings in the an
nexed portion of the town of Milwaukee and school district
No. 6 thereof, was not transferred and has not yet been
transferred—see the adjustment of assets and liabilities
statute, sec. 66.03, Stats. 1929, particularly subsec. (3)
thereof—but that feature would seem to have no bearing on
the question of when the territory annexed became a part of
the school system of the city of Milwaukee.

"3. What status as teachers in the city of Milwaukee
school system was acquired by operation of law by the
teachers in the Silver Spring school who were employed
therein at the time of annexation and when did such status
attach to such teachers?"

• As shown by the statement of facts submitted, at the
time of the annexation of the territory here in question on
August 12, 1930, seven of the nine teachers did not possess
the qualifications required by the rules of the board of
school directors of the city of Milwaukee, that is, a college
degree.

Preliminary to determining what status in the city of
Milwaukee school system was acquired by teachers in the
Silver Spring school through annexation, the power of the
Milwaukee school board to adopt the resolution of June 29,
1929, quoted in full in your letter, must be considered. Con-
cededly, that resolution demands higher qualifications for
teachers in Milwaukee than the highest teaching qualifica
tion set by the legislature.
An unlimited state certificate is,the highest qualification

set by the legislature (ch. 39, Stats.) for teaching in the
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public schools of the state. Sec. 39.29 provides for the is
suance of an unlimited state certificate to a graduate of a
state normal school after two years of successful' teaching
in the public schools of the state. Such unlimited state cer
tificates are required to be issued to graduates of two-year,
three-year and four-year normal school courses after two
years of successful teaching. Subsec. (3), sec. 39.28, pro
vides :

"* * * An unlimited state certificate qualifies the
holder to teach or to act as principal in any school."

There appears to be a clear conflict between the resolu
tion of the Milwaukee school board dealing with the ques
tion of teachers' qualifications and the legislative declara
tions contained in sees. 39.28 and 39.29. It is well settled
law that a school board has only such powers as are con
ferred expressly by statute or by necessary implication to
execute the powers expressly given to it. State ex rel. Van
Straten v. Milquet, 180 Wis. 109; Iverson v. Union Free
High School District, 186 Wis. 342; 24 R. C. L. 565. If the
Milwaukee school board, which is a creature of the legisla
ture, had the power to adopt the resolution setting higher
qualifications for teachers in Milwaukee than the posses
sion of an unlimited state certificate, that power must be
found within the four corners of the act creating the school
board or in the general schools laws of the state. Monroe
V. Railroad Commission, 170 Wis. 180, 187.

As hereinbefore stated, the board of school directors of
the city of Milwaukee is created by and its powers are de
fined in ch. 459, Laws 1907, and amendments thereto. (For-
a discussion of the powers of such school board see XVIII
Op. Atty. Gen. 103.) Sec. 18 of that act provides:

"The board shall be governed in all things by the school
laws of the state, except as they are altered or modified by
this act. * *.

An examination of the statutes (including the general
school laws of the state) under which the Milwaukee school
board operates, reveals no express power given to that
board to enact any regulation which transcends or goes be
yond an enactment of the legislature on the same subject.



788 Opinions op the Attorney General

Neither can it reasonably be said or inferred that any such
power necessarily is implied for the purpose of executing
the express statutory powers given to the board.

The only statutory declaration from which the power
might be inferred is contained in sec. 8 of the Milwaukee
school board act wherein power is given to the board to
adopt by-laws, rules and regulations. However, the power
thus given is subject to the limitation "that such by-laws,
rules and regulations shall not conflict with the constitu
tion and laws of the state." The above referred to regula
tion of the Milwaukee school board being in conflict with

sees. 39.28 and 39.29, it must be held that such school board
had no power to adopt such regulation under the powers
conferred in sec. 8 of the Milwaukee school board act.

In subsec. (1), sec. 16 of ch. 459, Laws 1907, (as amend

ed by ch. 285, Laws 1925), the legislature has fixed, in the
following language, the status of teachers who come into
the city of Milwaukee public school system through an
nexation :.

*  * Whenever territory is annexed to any such

city, any teacher employed in any public school in such tei*-
ritory, who, at the time of such annexation, possesses the
qualifications required by the rules of the board of school
directors and by law for probationary or permanent ap
pointment to a teaching position in such city, shall have
the status of a regularly appointed teacher in the schools of
the city to which such territory is annexed, and each such
teacher shall loe entitled to all the rights and privileges of
regularly appointed teachers in such city. Time spent in
teaching in such annexed territory prior to the annexation
thereof shall be credited to each such teacher as time spent
in teaching in such city."

In using the words "qualifications required by the rules
of the board of school directors" in ch. 285, Laws 1925, it
must be held that the legislature intended to refer to rules
enacted by the board in conformity to powers conferred on
the board by the legislature. It being considered that the
Milwaukee school board had no express or implied power

to enact the regulation under consideration, such regulation
can have no bearing on the status in the city of Milwaukee
school system acquired, by operation of law, by the teach-
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ers in the Silver Spring school who were employed therein
at the time of annexation.

There were, moreover, additional circumstances which,
in our opinion, gave the nine teachers the status of regu
larly appointed teachers in the schools of the city of Mil
waukee and brought them under the city of Milwaukee
teachers' retirement law during the school year of 1930-
1931. At the time of the annexation the nine teachers had
already entered into written contracts with the school board
of school district No. 6 to teach in the schools of such dis
trict during the school year of 1930-1931. At the time of
annexation, however, the school year of 1930-1931 had not
commenced, and the nine teachers had not commenced
teaching in the schools of school district No. 6 under these
contracts, nor did they at any time during the school year
of 1930-1931 teach in the schools of such district. Instead
they taught during the entire school year of 1930-1931 in
the schools of the city of Milwaukee, supervised and di
rected by the proper school officers of such city and paid
by such city. It seems obvious that they did not and could
not be required to so teach under their unexecuted contracts
with the school board of school district No. 6 to teach in the
schools of such district. In other words, they must have
been employed to teach in the schools of the city of Mil-
waul^ee during the school year of 1930-1931 by the board
of school directors of the city of Milwaukee (the only board
that had authority to employ them to teach in the schools
of the city of Milwaukee), and they must have accepted
such employment. Clearly the nine teachers were employed
in the regular service of the city of Milwaukee. Subsec.
(19), sec. 42.55, Stats. 1929, defines the term "teacher" as
used in such section as including "regular instructors em

ployed in the public schools of such cities." Clearly the
nine teachers were "regular instructors" employed in the
public schools of the city of Milwaukee.
You are advised that all the teachers in the Silver Spring

school who were employed therein at the time of annexation
acquired, by operation of law as set forth in ch. 285, Laws
1925, the status of regularly appointed teachers in the
schools of the city of Milwaukee. Those teachers who, at
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the time of annexation, had taught in the Silver Spring
school three or more years acquired the status of perma
nently employed teachers under the provisions of subsec.
(18), sec. 42.55, Stats, 1929; those who at the time of an
nexation had taught in the Silver Spring school less than
three years acquired the status of probationary teachers in
the city of Milwaukee. The status acquired by each such
teacher, as set forth herein, attached as of August 12,
1930.

"4. When did the provisions of the Milwaukee teachers'
retirement law become applicable to the teachers in the
Silver Spring school who were employed therein at the time
of annexation?"

As hereinbefore stated, sec. 42.55, Stats., sets up a teach
ers' annuity and retirement law for the city of Milwaukee.
Subsec. (4) thereof provides:

"Any person accepting an appointment as teacher in the
regular service of such city, after this section takes effect,
and serving thereunder, shall, as a part of the considera
tion for his employment, be conclusively presumed to have
consented to the provisions of this section

Par., (a), subsec. (21) of the same section extends the
rights and privileges provided for in sec. 42.55 to any teach
er in any public school in territory annexed to the city of
Milwaukee "who shall have acquired or shall acquire the
status of a regularly appointed teacher in the public
schools" of the city of Milwaukee.

Teachers in the Silver Spring school who were employed
therein at the time of annexation having acquired, by op
eration of law, the status of regularly appointed teachers in
the public schools of the city of Milwaukee, as set forth in
the answer to question 3 of this opinion, you are advised
that the provisions of the Milwaukee teachers' retirement
law became applicable to those teachers on August 12,1930.
You are further advised that after that date it became the
mandatory duty of the managing body of the schools in the
city of Milwaukee (board of school directors of the city of
Milwaukee) to reserve from the monthly salary of each
such teacher in the Silver Spring school the sums provided
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in par. (b), subsec. (11), sec. 42.55, and to pay such sums,

so reserved, into the reserve fund as set up in subsec. (8),

sec. 42.55.

"5. Are the teachers in the Silver Spring school required
to pay into the state retirement system any portion of the
salaries paid to them by the city of Milwaukee after August
12, 1930?
"6. Are the provisions of sections 42.41 to 42.44 of the

state retirement law applicable or effective as to the teach
ers in the Silver Spring school during the school year of
1930-31?"

Each of questions 5 and 6 is answered, No. Although
the nine teachers in question entered into written contracts

with the school board of school district No. 6 of the town

of Milwaukee, the fact is that school district No. 6 did not

maintain or operate any school, and these teachers did not

teach in the public schools of such district, nor did such

district pay their salaries during the school year of 1930-

1931. The school, located in the territory annexed to the

city of Milwaukee, was maintained and operated by the

board of school directors of the city of Milwaukee as a part
of the school system of such city, with the nine teachers

as teachers therein, and the salaries of these teachers were

paid by such city. The annexed territory was a part of the
city of Milwaukee, in and for which it was the duty of the

board of school directors of such city to furnish school

facilities, and this they did. In short, the nine teachers
were employed and taught in the school system of the city

of Milwaukee duting the school year of 1930-1931 and not

in the school system of school district No. 6. Under these

circumstances it must be said that the nine teachers were

not under the state retirement system for the school year

1930-1931. They would have been under the state retire

ment system if teaching in the public schools of school dis

trict No. 6, but they could not be if teaching in the public

schools of the city of Milwaukee. See the definition of

"public schools" in the state retirement system law, sec.

42.20, Stats. 1929, which excludes schools in cities of the

first class included under sec. 42.55, Stats. 1929.
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"7. What disposition should the state retirement system
make of the check for $360.00, received from district No. 6,
town of Milwaukee?"

You are advised that this check should be returned to the

treasurer of school district No. 6, whence it came. It might
be advisable also to notify the nine teachers of the disposi
tion thus made.

"8. With respect to the teachers employed in the Silver
Spring school during the school year of 1930-1981, which
municipality (city of Milwaukee or school district No. 6,
town of Milwaukee) is entitled to state aid to be appor
tioned from the public school fund income in 1931?"

From what has been hereinbefore said, particularly un

der questions 5 and 6, it follows that school aid with respect
to teachers employed in the school should be apportioned
to the city of Milwaukee and not to school district No. 6.

"9. If, in order to make sure that they will have em
ployment during the coming school year of 1931-32, the
teachers in the Silver Spring school follow the advice of
the city of Milwaukee school authorities and sign contracts
with the common school board of school district No. 6, town
of Milwaukee, to teach in the Silver Spring school during
the school year of 1931-32, will the execution of such con
tracts :

"(a) Affect or prejudice any status or rights which such
teachers may have acquired by operation of law as teach
ers in the city of Milwaukee school system or in the Mil
waukee annuity and retirement fund?
"(b) Authorize deductions from their salaries for pay

ment of required deposits into the state retirement system?
"(c) Prevent the board of school directors of the city of

Milwaukee from deducting from the monthly salaries paid
to such teachers amounts authorized by section 42.55 of the
statutes for payment into the Milwaukee annuity and re
tirement fund?"

Assuming that the facts will continue during the school
year of 1931-1932 as they existed during the school year of
1930-1931, each subdivision of question 9 is answered. No.
JWR
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Banks and Banking — Guaranty — Where guaranty is
purely agreement to pay debt of another, consideration
must be expressed in writing. No independent considera
tion need pass between guarantor and creditor.

Consideration of "having granted a line of credit" suffi

ciently imports future extension of credit in reliance on
guaranty to at least permit proof of facts.

Guaranty of past indebtedness without new consideration
is ineffectual, but renewal of extension is sufficient consid
eration.

Interest of stockholders in corporation in extension of
credit to corporation, makes main object of guaranty by
them benefit to themselves and takes guaranty out of stat

ute of frauds.

Notice of acceptance of officer of guarantor and when
not necessary, whether guaranty is absolute or conditional,
and due diligence to collect and what constitutes, discussed.

Legal questions as to details of bank liquidation by com
missioner of banking should be submitted to counsel paid
from bank funds, being for benefit of fund and not of state.

September 16, 1931.

Thos. Herreid, Acting Commissioner,
State Banking Department.

You state that among the loans of a state bank in liquida
tion is one against the S. corporation, and that the bank
holds the following document signed by stockholders of
such corporation:

"The * * * State Bank, of * * * Wisconsin
having gi-anted the * (said corporation) a line of
credit not to exceed $20,000.00. We the undersigned stock
holders of said * * * (corporation) for ourselves, our
heirs and executors, do hereby secure said * State
Bank of * * Wisconsin and agree to protect said
bank from any loss which may accrue to said bank through
said line of credit to the said * (corporation),
said guarantee assumed by each individual stockholder is
not to exceed one-half the amount of the par value of stock
held by each stockholder in said * * * (corporation)
on this 'i: * *
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You say that part of the signers have paid, but the re
mainder have not done so, for the reason that they feel that
they are not liable. You ask if they are liable.

A guaranty must be supported by a consideration, and,
where it is purely an agreement to pay the debt of another,
the consideration is required to be expressed in the instru
ment. Drovers' Deposit Nat. Bank v. Tichenor, 156 Wis.
251; O'Neil v. Russell, 192 Wis. 141,

In Weinsklar Realty Co. v. Dooley, 200 Wis. 412, point is
made that the guaranty expressed that it was in consid
eration of the lessor "making the within lease" and not his
having made the lease, and the court said:

"* * * That distinction is of especial significance in
this case, because the guarantor claimed that the lease had
been completely executed and delivered before he signed the
guaranty; that therefore the guaranty was a separate trans
action from the lease; and that the latter was not condi
tioned upon the obtaining of the guaranty and afforded no
consideration for the guaranty. The evidence establishes
that after preliminary negotiations the lessor's officers and
the lessees met on Saturday, October 16, 1926, to execute
the lease, but the lessees then sought to be relieved from
the lessor's demand that they deposit $500 as security for
their performance. During the conference the defendant
Dooley proposed that he would obtain the signature of the
defendant Clarke, his father-in-law, to a guaranty. There
upon, and solely for the purpose of enabling Dooley to ob
tain Clarke's signature, the pages of the lease, completely
signed by the lessor and lessees, were given to Dooley. Doo
ley took them to Clarke's residence on Sunday, October 17,
1926, and then obtained Clarke's signature without insert
ing the date. Within a day or two Dooley inserted Octo
ber 18, 1926, as the date, and delivered the lease, completely
executed, to plaintiff, and thereafter the lessees were let
into possession of the premises under the lease. From this
sequence of events it is manifest that the guaranty rightly
stated that it was given in consideration of the lessor 'mak
ing' the lease, and not because of a lease which had there
tofore been made. It was clearly contemplated by the par
ties that the giving of that guaranty was necessary to en
able Dooley and Driscoll to obtain the lease, and the benefit
thus obtained by them afforded sufficient consideration for
Clarke's guaranty. * * Pp. 417-418.
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The instrument about which you inquire states the con
sideration to be the fact of the bank "having granted" the
corporation "a line of credit" A line of credit, however,
is a thing sufficiently in the future, it seems to me, so that
a consideration is expressed, or at least the door is opened

to evidence, such as was received in the above case, to show
that in fact the guaranty was an inducement to the actual
extension of the credit.

See also Saxton v. McNair, 71 Wis. 459; Curtis & Yale
Co. V. Wunderlich, 172 Wis. 446.

*  * The view most favorable to the plaintiff that
can be taken of this language is that it is ambiguous and
that the intention of Mr. Wunderlich with reference to
guaranteeing future accounts is doubtful. This situation
justifies a reference to the entire correspondence between
the parties leading up to the writing of the letter of June
15th. * * Curtis & Yale Co. v. Wunderlich, 172
Wis. 446, 448.

The consideration of the contract or debt guaranteed is
sufficient. Dahlman v. Hammel, 45 Wis. 466; Saxton v. Mc
Nair, 71 Wis. 459, 461; Miami County Nat. Bank v. Gold

berg, 133 Wis. 175; Drovers' Deposit National Bank v.
Tichenor, 156 Wis. 251; Estate of Menzner, 189 Wis. 340.

"* * * The consideration of a guaranty need not pass
between the parties to it. It is enough if a benefit arises
to the party for ivhom the guaranty is given; and forbear
ance and extension of credit on the original indebtedness is
sufficient. * * Dahlman v. Hammel, 45 Wis. 466,
468.

A guaranty will be construed as applying to prospective

transactions rather than to past indebtedness, in the ab
sence of plain language making it retrospective. First
State Bank v. Boetcher, 154 Wis. 444; Curtis & Yale Co. v.
Wunderlich, 172 Wis. 446.
But this language need not be express to that effect, but

the construction may be obtained from the nature of the
dealing as shown by the whole of the language.

Curtis & Yale Co. v. Wunderlich, 172 Wis. 446, 448:

"We have in mind the principle that 'guarantees will be
construed to be prospective rather than retrospective, un-
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less it clearly appears that the parties intended that they
should cover past transactions.' First State Bank v.
Boetcher, 154 Wis. 444, 447, 143 N. W. 172. The plaintiff
invokes this rule of construction and contends that, apply
ing it to the letter of June 15, 1915, the ruling of the trial
court must be sustained. We think otherwise. The plain
language of the guaranty, so called, strongly suggests the
existence of a then present account, which Mr. Wunderlich
assumed to guarantee, *

A guaranty of a past indebtedness, without any new con
sideration, is ineffectual. First State Bank v. Boetcher,
154 Wis. 444.

But a renewal or extension of a past indebtedness is suffi
cient. Dahlman v. Haminel, 45 Wis. 466; Estate of Menz-
ner, 189 Wis. 340, 341:

"It is equally well settled that an extension of the time of
payment is a sufficient consideration for the promise of a
guarantor. 21 Ruling Case Law, 960. A promise to extend
time of payment is a 'disadvantage to the party giving the
time; and disadvantage on the one side, as well as advan
tage on the other, has ever been held a good , considera
tion.' * *

I think, also, that because of the beneficial interest of the
stockholders themselves in this line of credit, this particu
lar guaranty may be outside the statute of frauds and
therefore consideration need not be expressed in writing,
but may be proved aliunde.

In Roivell v. Smith, 123 Wis. 510, the court said, p. 525:

=!= rpj^g distinction between a purely collateral

undertaking, which is within the statute of frauds, and an
original promise which may also be secondarily collateral
to another, but is, nevertheless, without the statute, is well
stated in Steams, Law of Suretyship, sec. 39, in these
words:

" *A distinction must be made, however, between a bene
ficial consideration, which is a mere inducement to enter
into the suretyship contract, and a beneficial participation
in the main contract. It is the latter only which takes the
case out of the statute. The promisor may receive a money
consideration for his promise, or he may be induced to
make the contract for other valuable considerations benefi
cial to him, yet it will be void if not in writing, but if the
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performance of the main contract, to which his suretyship
is collateral is a benefit to him, a verbal promise in guar
anty is sufficient.' "

=it- * general rule * * * is that, where-
ever the main purpose or object of the promisor is, not to
answer for another, but to subserve some purpose of his
own, his promise is not within the statute, though it may be
in form a promise to pay the debt of another, and although
the performance of it may incidentally have the effect of
extinguishing the liability of another." Great So. Oil &
Refining Ass'n v. Cooper, 231 S. W. 157, 160.

Credit to a corporation is such a benefit to the stock
holders as to be a consideration passing to them for a guar
anty of the credit by them. Drovers' Deposit Natioruxl
Bank v. Tichenor, 156 Wis. 251.

"Neither do we intend to intimate that the agreement,
read in connection with the allegations of the complaint, is
not valid under our statute of frauds. Aside from the in
terest which the defendants had in the corporation, it ap
pears that the money was paid after the agreement was
made and on the strength of it. * * Drovers' De
posit Nat. Bank v. Tichenor, 156 Wis. 251, 256.

Promises, by stockholders in company owning building
under, repair, to pay contractor personally, if it would not
file lien, contractor completing work solely in reliance on
such promises, created obligation not within the statute of
frauds. Windsor Const. Co. v. Ruland, 159 N. Y. S. 446,
173 App. Div. 94.

See also Curtis & Yale Co. v. Wunderlich, 172 Wis. 446;
American Exchange Bank v. Lake Motor Co., 195 Wis. 304;
Chicago Lock Co. v. Kirchner, 199 Wis. 30.
By reason of the language of certain opinions upon the

question of when an agreement of guaranty is within the
statute of frauds and when it is not, the different situations
must be kept clearly in mind. For instance, in Dyer v. Gib
son, 16 Wis. 557, 560-561, the court says:

=1= * distinctiou is between cases where the per

son promising, has for his object a benefit accruing to him
self, in which the original debtor has no interest, and from
which he derives no advantage, and when his primary and
leading object is to become surety for the debt of another
without benefit to himself, but for the exclusive advantage
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of the other parties to the contract. The former is regarded
as an undertaking by the promisor to answer upon his own
contract or to pay his own debt, being a guaranty in form
merely, and not within the intent of the statute; the latter is
a purely collateral agreement, and void unless the require
ments of the statute are complied with. * *

Here the court has in mind, as in one class, cases such as
the guarantying of a note in connection with its sale, as in
Wyman v. Goodrich, 26 Wis. 21, and O'Neifv. Russell, 192
Wis. 141, and in which the court holds that the guaranty is
an original obligation of the guarantor and not a mere
promise to meet the debt of another.

"* * * This payment constitutes a new consideration en
tirely independent of that which was the basis of the obli-
ption of the maker to pay the note. Although the promise
is in the same form as it would have been if it had been
based on the original consideration and made to answer for
the debt, default, or miscarriage of another, 'yet it is made
upon a new and original consideration moving between the
creditor and the party promising, in an independent dealing
between them entered into by the promisor for his own ben
efit, and in which the original debtor has no interest. It is
this element of benefit to the promisor which constitutes the
promise new and original in that sense which takes the case
out of the statute.' Wyrnan v. Goodrich, 26 Wis. 21, 22, 23."
O'Neil V. Russell, 192 Wis. 141, 143-144.

And the court, in Dyer v. Gibson, supra, placed in the
other class those cases where the guarantor receives consid
eration for making the guaranty, not connected with the
contract or debt guarantied, but directly for making the
guaranty, and not as an incident of a separate transaction
between himself and the person to whom the guaranty is
given.

The passage above quoted from Dyer v. Gihs&n omits any
reference to the class of cases discussed in the passage above
quoted from Rowell v. Smith; viz., where the consideration
of the contract guarantied is a benefit to the guarantor as
well as to the person whose contract is guarantied. This is
the class of case the guaranty you submit would seem to be
in, and as to that class, Rowell v. Smith, supra, would seem
to be controlling that the statute of frauds, and hence the re-
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quirement for the consideration to be expressed in writing,
does not apply.

Some additional questions of fact, not appearing on the
face of the guaranty, will have to be considered in determin
ing liability. For instance, a guaranty is usually in the na
ture of an offer, and the guarantor must receive notice of the
acceptance of his offer. Miami County Nat. Bank v. Gold
berg, 133 Wis. 175.

See also Chicago Lock Co. v. Kirchner, 199 Wis. 30.
But here, again, where the guarantor himself receives a

consideration, as these guarantors here do in the line of

credit to their corporation, notice of acceptance is unneces
sary. 28 t. J. 903.

Also, formal notice of acceptance is not necessary when
the guarantor has actual knowledge. 28 C. J. 905. Also
where the guaranty actually comes, not as an offer from the
guarantor, but as a request from the person to whom the
guaranty is given, no further notice is necessary. 28 C. J.
906. Again, where the principal contract and the contract
of guaranty are contemporaneously entered into, notice of
acceptance is not required. 28 C. J. 906. See also. Saxton
V. McNair, 71 Wis. 459; WeiTisklar Realty Co. v. Dooley,
200 Wis. 412.

Another matter necessarily involved is that of due dili

gence to collect from the principal debtor, or its futility. If
the guaranty is of absolute payment, and not merely of col
lection upon due diligence, then no showing of due diligence
to collect is necessary. 28 C. J. 972. See also Estate of
Menzner, 189 Wis. 840.

"An absolute guaranty is an unconditional undertaking
on the part of the guarantor that the debtor will pay his
debt; a conditional guaranty is an undertaking to pay if
payment cannot by reasonable diligence be obtained from
the principal debtor." 105 A. S. R. 522 and cases cited.

"* * * guaranty of collection or a guaranty against loss
as a result of a failure to collect the debt imposes the duty
upon the creditor to exercise reasonable diligence to collect
the debt from the principle debtor, and unless he does so
without success, he cannot proceed against the guarantor,
unless a proper excuse is shown for the failure to exercise
such diligence." 28 C. J. 971.
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A cause of action does not accrue on a guaranty of in
demnity against loss, as the result of the nonpayment of a
debt, unless the debt is not by reasonable effort collectable
from the principle debtor. Burton v. Dewey, 4 Kans. A. 589,
46 P. 325.

A guaranty indemnifying creditor against any loss on ac
count of money due from debtor is conditional. Michelin
Tire Co. v. Cutler, 116 Ore. 217, 240 P. 895.

In construing guaranty contracts the important ques

tion is the intention of the parties. Sentinel Co. v. Smith,

143 Wis. 377, 127 N. W. 943.

"* nature of the instrument should determine its
character, rather than the name which the parties applied
to it. * * *" Drovers' Deposit Nat. Bank v. Tichenor, 156
Wis. 251, 255.

For what constitutes due diligence, see 28 C. J. 974, et seq.

"* * what constitutes due diligence depends upon the
facts and circumstances of the particular case. It is general
ly held that there should be a diligent and honest prosecu
tion of a suit against the principal debtor to judgment and
an execution issued thereon returned unsatisfied. But this
rule is not an inflexible one as there may be a sufficient ex
cuse for not bringing suit against the principal, or there
may be other steps in addition to the institution of suit and
obtaining judgment which as a prudent creditor he should
reasonably take for the purpose of collecting his debt; but
he is not required to exercise extraordinary diligence in tak
ing such steps; and in order that the failure to take such
additional steps shall constitute a defense, there must have
been a concurrent loss and the burden is upon the guarantor
to show such loss. 28 C. J. 974-975.

"* * * jf insolvency of the principal debtor, or
other circumstances, would render a suit against the prin
cipal debtor unavailing, it need not be instituted. The prin
ciple on which these decisions proceed is that the condition
to which the guarantee is pledged is a practice of due—
that is, proper, just, reasonable—diligence; not to the per
formance of acts which are obviously useless, from which
expense and injury might arise, but from which advantage
certainly cannot; and the ascertainment upon sufficient
proof of an entire or notorious insolvency is recognized by
the law as answering the demand of due diligence, and as
dispensing, under such circumstances, with the more dila
tory evidence of a suit. * * 28 ■ C. J. 977-978.
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The answer to your question has involved a rather com
prehensive examination of the law of guaranty. Perhaps
further research might have enabled me to be more defi
nite upon some points. I have not felt, however, that I
could give the question more time, for a number of requests
for opinions are before me, and I am of the opinion that
sees. 14.53 (4) and 220.08 (4) and (7) contemplate that
legal questions as to the details of bank liquidation by the
commissioner of banking shall be submitted to counsel for
the commissioner named under sec. 220.08 (4) and paid
from the bank funds, and not by the attorney general at the
expense of the state. The language of the statutes so im
ports, and the services are for the direct benefit of the fund
and not of the state.

FMW

Indigent, Insane, etc. — Legal Settlement — Person may
acquire legal settlement in municipality although he is not
citizen of United States.

September 16, 1931.
N. H. Roden,

District Attorney,
Port Washington, Wisconsin.

In your communication of September 11 you submit the
following:

"A man immigrates from Europe and comes to this coun
try and takes out first citizenship papers, which papers have
been lost and who has resided in this country since 1907.
Does this person obtain a legal settlement in this country
even though he is not a citizen ? The facts in the case are
as follows:
"One certain A. D. is afflicted with tuberculosis and has

asked the county to place him in an institution for atten
tion. He comes from Europe and took out his first papers
in 1917 but has never taken out his final citizenship papers.
He now claims that he has a legal settlement, even though
he is not a citizen."
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An official opinion was rendered by this department on
August 11, 1915, IV Op. Atty. Gen. 660, in which it was
held:

"A foreigner may acquire a legal settlement in a county
under the poor laws."

The statute is broad enough to include a person who is
not a citizen of the United States.
The opinion says:

*  * even strangers in a county who have not ac
quired a legal settlement in any town in the county must be
taken care of by the county, if they are indigent and are
sick, lame or otherwise disabled."

See sec. 49.15, Stats. The ruling of this department has
not been questioned since it has been rendered.
"You are therefore advised that a person may acquire a

legal settlement in a municipality in a county even though
he is not a full citizen.

JEM

Municipal CorporatioTis — City Ordinances — Railroads
— City ordinance prohibiting blowing of whistles by loco
motives crossing city streets is not charter ordinance under
par. (a), subsec. (2), sec. 66.01, Stats., and certified copy
of such ordinance is not required to be filed in office of
secretary of state.

September 17, 1931.

Theodore Dammann,

Secretary of State.

In your letter to this department on August 10 you en
closed a letter addressed to you by Mr. L. R. McPherson,
corporation counsel of the city of Superior. Mr. McPher
son requests your opinion as to whether a certified copy of
an ordinance relating to the blowing of whistles by loco
motives before crossing any city street, adopted by the
mayor and council of Superior on August 4, need be filed
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with your office in accordance with subsec. (3), sec. 66.01,
Stats., as amended by ch. 211, Laws 1931.

Subsec. (3), sec, 66.01, Stats., as amended by ch. 211,
Laws 1931, provides:

"Every enactment, amendment or repeal of the whole or
any part of the charter of any city or village shall be pub
lished as provided in section 10.43, shall be recorded by the
clerk in a permanent book kept for that purpose, with a
statement of the manner of its adoption, and a certified
copy thereof shall be filed by said clerk with the secretary
of state. The se<y)'etary of state shall keep a separate index
of all charter ordinances and shall on August 1,1931, issue
a cumulative list of all charter ordinances filed prior to July
1, 1931, arranged alphabetically by city and village and
summarizing each ordinance, a7id annually thereafter shall
issue such a list of charter ordinances filed during the
twelve months pi'ior to July 1."

The statutes define "charter ordinance" as follows, sec.
66.01 (2) (a):

"A 'charter ordinance' is any ordinance which enacts,
amends or repeals the whole or any part of the charter of
a city or village, or makes the election mentioned in subsec
tion (4) of this section. Such charter ordinance shall be
so designated, shall require a two-thirds vote of the mem
bers-elect of the legislative body of such city or village, and
shall be subject to referendum as hereinafter prescribed."

Sec. 66.01, subsec. (4), reads:

"Any city or village may elect in the manner prescribed
in this section that the whole or any part of any laws re
lating to the local affairs and government of such city or
village other than such enactments of the legislature of
state-wide concern as shall with uniformity affect every
city or every village shall not apply to such city or village,
and thereupon such laws or parts thereof shall cease to be
in effect in such city or village."

Sec. 192.29, subsecs. (3) and (4) read:

"(3) (a) No railroad train or locomotive shall run over
any public traveled grade crossing within any city or vil
lage, except where gates are operated, or a flagman is sta
tioned, unless the engine bell shall be rung continuously
within twenty rods of and until such crossing shall be
reached.
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"(b) Flagmen or gates shall be placed and maintained,
or such mechanical safety appliances shall be installed upon
such public traveled grade crossings in villages and cities
as the city or village authorities may direct."
"(4) No railroad train or locomotive shall run over any

public traveled grade highway crossing outside of the lim
its of municipalities unless the whistle shall be blown eighty
rods from such crossing and the engine bell rung continu
ously from thence until such crossing be reached. But the
railroad commission may order that the ringing of the bell
or the blowing of the whistle, or both, as required by this
subsection shall be omitted at any crossing."

Sec. 340.63 provides:

"Any officer, agent, conductor, engineer or employe of
any railroad company operating within this state who shall
wilfully neglect or omit to ring or cause to be rung the hell
on the engine of any train of cars or on an engine alone
when about to cross or before crossing any street opened
and used for travel in any city or village, or to blow the
ivhistle eighty rods before crossing and ring the bell while
crossing any highivay, * * * shall be punished by im
prisonment in the county jail not more than six months or
by fine not exceeding one hundred dollars."

Sec. 340.63 is a penalizing statute which provides a pen
alty for the violation of the statute requiring the use of
warning signals at crossings. Sec. 192.29 does not require
a whistle at city crossings. Sec. 340.63 does not penalize
failure to whistle at city crossings.

It is my opinion that the ordinance adopted by the city
of Superior is not a charter ordinance as defined by the sec
tions of the statutes above quoted. It follows that a certi
fied copy of the ordinance in question is not required to be
filed with your office.

FMW
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Criminal Law — Public Lands — One who sets fire on
his own premises and permits it to escape to land of an
other cannot be convicted unless he wilfully, carelessly or
negligently permitted such fire to escape. He may be guilty
although he has tried to put fire out under certain circum
stances.

September 17, 1931.

Clive J. Strang,
District Attorney,

Grantsburg, Wisconsin.

You refer us to sec. 26.14, subsec. (6), Stats., which
makes it a criminal offense for one who has built a fire on
his own land to wilfully, carelessly or negligently allow the
fire to escape to the land of another. You state that it is
maintained by some, wardens that any person that lets the
fire get away is both criminally liable and also liable for
the cost of fighting the fire, no matter how the fire got
away from him. You maintain, however, that if such per
son used due care in trying to extinguish such fire but it
got beyond his control and burned over lands of another
he was not guilty under this section when he had a permit
to burn lawfully issued to him by a fire warden.
You will note that in order to convict under the above

subsec. (6) it is necessary to prove that the defendant wil
fully, carelessly or negligently allowed the fire to escape to
the land of another. If he was neither careless nor negli
gent and did not do it wilfully, under this statute he cannot
be convicted. This statute is clear and explicit and it, being
criminal in its nature, must be strictly construed in favor
of the defendant.

You inquire whether a person would be subject to the pen
alty provided in this section and also as to whether he
would be liable for the cost of suppressing the fire, keeping
in mind all the time that he had a permit to burn, and also
that he tried to put the fire out.

Subsecs. (7) and (8), sec. 26.14, preserve the right to
damages caused by the fire wilfully or negligently set.
While it is true, as stated above, that no one can be con
victed who has neither wilfully, carelessly nor negligently
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allowed such fire to escape to the land of another, still it is
true that a man may try to put the fire out and still be
guilty of carelessness and negligence. If through careless
ness and negligence fire is permitted to get such a start that
the one who started it is unable thereafter to extinguish it,
although he tries, he may still be convicted under this law
and may also be liable for damages. It is a matter for the
jury to pass upon and each individual case will be governed
by the facts and circumstances of such case.
JEM •

Prisons — Prisoners — Commutation of Sentence —
Commutation providing that commuted sentence is "to com
mence as of the date of the commencement of the sentence
imposed by the court," this being regular form used for
commutations, was not intended to refer to date of pro
nouncement of sentence where sentence provided that pris
oner be held in county jail as material witness and that
period of such detention should be part of his term. Stat
ute provides that term does not commence until he is re
ceived at prison, and court may not sentence contrary to
statute.

September 18, 1931.

Board of Control.

You ask when the following prisoner is eligible for
parole:
The prisoner was sentenced on June 3, 1930, under sec.

348.402, to a term of from one and one-half years to eight
years in the Wisconsin state prison. The sentence of the
court, in addition to the usual provisions, provided that the
prisoner "be detained in the Dane county jail at the request
of the district attorney as a material witness in other cases,
until the further order of the court, such delay in not con
veying the prisoner to the prison at Waupun to be included
in the sentence above determined." This prisoner was re
ceived at the state prison October 3, 1930. On July 20,
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1931, the governor commuted this prisoner's sentence to a
sentence of from one to eight years, "the term of said com
muted sentence to commence as of the date of the com
mencement of the sentence imposed by the court."
Your attention is called to an opinion rendered you Feb

ruary 11, 1931 (XX Op. Atty. Gen. 54), in which a com
mutation provided that the commuted sentence was "to
date from the date of original sentence" and it was given
as the opinion of the attorney general that under sec.

359.07 the sentence in that case commenced when the man
was received at the state prison and that ihe words of the
commutation, being a set phrase used by the governor in all
commutations, did not evidence an intention to have the

commuted sentence commence to run from the actual date

upon which the court pronounced sentence, but that the
commutation intended that the commuted sentence should

commence to run at the time the prisoner was received at
the state prison, following the confirmation of the judgment
by the supreme court.

I have examined the form of commutation used by the
present governor and I find that the form used in this case

is generally used in the cases where commutations have
been granted. The change in the form from that used by
the former governor and set out in the above-cited opinion,
suggests that the change was made to prevent a recurrence
of the question raised by the phrase previously used. I am
of the opinion, therefore, that the language of this commu
tation has no special significance and that it was the inten
tion of the governor that the commuted sentence should
commence at the time when, under the judgment and the
law, the sentence imposed by the court commenced.

Sec. 359.07 provides:

H! sentences shall commence at twelve

o'clock, noon, on the day of such sentence, but any time
which may elapse after such sentence, while such convict
is confined in the county jail or is at large on bail, or while
his case is pending in the supreme court upon writ of error
or otherwise, shall not be computed as any part of the term
of such sentence; * * *"

This provision of the statutes first appeared as sec. 4733,
Rev. Stats. 1878, as follows:
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"The sentence of any convict to imprisonment in the state
prison shall be for a certain term of time, to commence at
twelve o'clock, noon, on the day of such sentence; but any
time which may elapse after such sentence, while such con
vict is confined in the county jail, or while he is at large on
bail, or while his case is pending in the supreme court upon
writ of error or otherwise, shall not be computed as any
part of 'the term of such sentence."

The 1930 annotations show the following revisor's note,

1878:

" 'This is a new section to make the term of sentence cer
tain in all cases and take away the motive of working delay
for any cause in the execution thereof.' "

This section was, by ch. 890, Laws 1889, amended to
read:

"* * * The sentence * * * shall * * * com
mence at twelve o'clock, noon, on the day of such sentence;
but no time which shall elapse after such sentence, before
such convict is delivered at the state prison, beyond a rea
sonable time, not exceeding three days for his transporta
tion, shall be computed as any part of such sentence unless
he be detained in jail by order of the court before whom he
was convicted, which order shall accompany the commit
ment and be entered of record at the state prison. * *

The revision of 1898 re-enacted the section virtually in

the form that it appeared in the statutes of 1878, but there
appears to have been no explanation of the dropping from
the section of the provision with reference to his detention
in jail by order of the court.
The statute was again re-enacted by ch. 359, Laws 1925,

in the form in which it now appears and which is not dif
ferent, except in some slight changes in language, from its
original provisions in the statutes of 1878.

It might be argued, especially in view of the revisor's
note of 1878, that the legislature in the enactment of this
provision had in mind and intended it to apply to certain
ordinarily occurring circumstances, and hence that it did
not apply to the unusual circumstances covered by the judg
ment of the court in the instant case. This argument, how
ever, is subject to two objections: first, the language of the
statute is definite and all-inclusive; second, the statute once
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contained a provision that would have covered the special
circumstances of this case and this provision was dropped
from the statute.

'  I am of the opinion, therefore, that under this statute the
sentence of the prisoner, although imposed on June 3, did
not comn;ence until he was received at the prison on Octo
ber 3, unless it commenced on June 3 by virtue solely of the
order of the court to that effect.

The fixing of punishments is legislative, and not judicial.
Sentence must be in conformity with the statute.

"Subject to constitutional limitations, the legislature may
fix the punishment for crime * * 16 C. J. 1851.

"* * * It is the general rule that a judgment ren
dered by a court in a criminal case must conform strictly
to the statute, * * , 8 R. C. L., p. 230.
"In Hobbs v. State, supra, and in other cases, prominence

is given to the power of the legislature to define crimes and
their punishment. We concede the power in most of its
exercises. We disclaim the right to assert a judgment
against that of the legislature of the expediency of the laws
or the right to oppose the judicial power to the legislative
power to define crimes and fix their punishment, unless
that power encounters in its exercise a constitutional pro
hibition. * * *" Weems v. United States, 217 U. S.
349, 378.

"It is not the judgment the statute prescribes, and there
fore is erroneous." Fitzgerald v. State, 4 Wis. 395, 398.
"* * * as the punishment of the offense described

by that section is specifically described by that statute, all
other degrees of punishment than such as are there pre
scribed, are necessarily excluded and unauthorized." Ha-
ney v. State, 5 Wis. 529, 533.

"* * * there is no such sentence as the law author
izes or requires." Benedict v. State, 12 Wis. 313, 316.
"The judgment which the law authorizes and requires,

has never been pronounced, * * *." Peglow v. State,
12 Wis. 534.

"* * * the judgment pronounced * * is er
roneous, * * * for the reason that the fine or penalty
imposed therein is less than the minimum fine prescribed
by the law." Taylor v. State, 35 Wis. 298, 302.

See also In re Graham, 74 Wis. 450.
And it does not change the rule that the departure from

the statute is favorable to the defendant. Haney v. State, 5
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Wis. 529; Benedict v. State, 12 Wis. 313; Taylor v. State,
35 Wis. 298.

"* * * it made no difference that the sentence pro
nounced was milder than that prescribed by law." Bene
dict V. State, 12 Wis. 313, 316.

The power of the legislatui'e to fix the punishment and
the necessity that the court impose judgment in conformity
with the statute includes both the place of confinement and'
the time of commencement of the term.

"As previously stated, the legislature of a state has, with
in constitutional bounds, the power to designate the punish
ment to be inflicted for crimes; and therefore as long as it
violates no constitutional enactment it may make whatever
provision it sees fit as to the place in which imprisonment
for an offense shall be served. * * *" 16 C. J. 1352.

"The judgment, though pronounced by the judge, is not
his determination, but that of the law, which depends not
on the arbitrary opinion of the judge, but on settled and
irreversible principles of justice. Therefore the time fixed
for executing a judgment or for the commencement of its
execution is not one of its essential elements, and, strictly
speaking, is not a part of it. The essential part of the
judgment is the punishment, and the amount thereof, with
out reference to the time when it shall be executed.
*  * *" 8 R. C. L., sec. 229, pp. 231-232.

I am of the opinion, therefore, that the court in impos
ing sentence upon this prisoner had no power to provide,
contrary to the statute, that the sentence should commence
prior to the receiving of the prisoner at the state prison,
and that the statute operated to defer the commencement
of the sentence until October 3. The law provided adequate
means to return the prisoner from Waupun to take his tes
timony should it be required.

I have not considered, nor do I express any opinion upon

whether the prisoner might not have the sentence as ren
dered reversed as erroneous and be remanded for resentenc-
ing. Until and unless this question shall be raised the board
may proceed upon the theory that this man's sentence origi
nally; and as commuted, commenced on October 3, 1930.
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Sec. 57.06, subsec. (1), provides:

"The board of control, with the approval of the gover
nor, may, * * parole any prisoner * * * ^^o
if he is a first offender and is sentenced for a general or in
determinate term, shall have served the minimum for which
he was sentenced not deducting any allowance for time for
good behavior."

If this prisoner is a first offender, he will be eligible for
parole October 3, 1931.
By reason of the disclosure of the record in this case and

the obvious fact that the prisoner was retained in the Dane
county jail for the accommodation of the state, and that all
parties apparently considered that he was thereby serving
a portion of his sentence, I approached the question with a
desire to hold that he was subject to parole on June 3,
1931, so that the board might, in regular course, consider
his parole at its September meeting at the prison next
week, having in mind that these meetings are held only
bimonthly, and that the next meeting will not be held until
the latter part of November. I have, however, been unable
to interpret the law to that end.
May I suggest, however, that under sec. 57.06, above

quoted, the board of control has power to parole this pris-"
oner at any time on or after October 3, 1931, and that I
can see no legal objection to the board's hearing, in the
September meeting, his application for a parole when he
shall be eligible, the board not acting upon the application
until October 3 or later.

Nothing herein is intended to intimate any expression of
opinion as to whether or not this prisoner should be paroled,
but merely to suggest that by reason of the equity of the
matter the board might give^consideration to his case at an
earlier date than it would be given in the regular course.
FMW
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Bridges and Highways — Easements — Corporations —
Public Utilities — Highway easement does not include right
to construct telephone and electric lines upon highways,
such construction being additional burden on fee.

September 21, 1931.

Edward S. Eick,
District Attorney,

Chilton, Wisconsin.

In your letter of August 13, 1931, you inquire whether
an easement purchased by the county in connection with
the relocation of a public highway includes an easement for
electric and telephone company lines.
The easement secured by the county in "such cases is for

highway purposes only. In Wisconsin the doctrine is fol
lowed that where an easement is granted for highway pur
poses, the land owner retains the fee, subject to the high
way easement. The supreme court has repeatedly held that
the construction of a telephone line on a public highway is
not included in the highway easement, and that it consti
tutes an additional burden upon the fee. Krueger v. Wis.
Telephone Co., 106 Wis. 96; Hurlbut v. Union Telephone
Co., 168 Wis. 125; Riddle v. Lodi Telephone Co., 175 Wis.
360.

The right to occupy the public streets is granted to tele
phone companies and electric companies by the same stat
ute, to wit, sec. 180.17, Stats., and since telephone lines con
stitute an additional burden on the fee, it logically follows
that electric lines would be in the same category.

You are therefore advised that the acquisition of a high

way easement by the county does not include the easement
for electric or telephone lines, and that the owner of the
fee may claim damages, if any, from the public utility so
imposing an additional burden upon the fee.
SB



Opinions of the Attorney General 813

Criminal Law — Indians — Nontribal Indian is subject
to state criminal laws same as any other resident.

September 21, 1931.

William M. Gleiss,

District Attorney,

Sparta, Wisconsin.

You state that you have in your county many Indians
who are without property and who have been married ac
cording to the Indian customs and have a family. After
the birth of the second or third child the male seeks other

companions and as a result the wife and mother is left
without funds and complain to your office, and you have
caused warrants to be issued for nonsupport. In the last
case the question was raised as to the jurisdiction of state
courts concerning the Indian in so far as his domestic re

lations are concerned.

The question occurred to you that if objection could be
made to the fact that they were not married, you could
issue a warrant on the charge of bastardy but there the
so-called domestic relation again arises. It is contended

that the federal government has control and not the state.

You state that if we have heretofore gone into this matter,
a copy of our former decision will suffice.

You do not state in your letter whether the Indians are
members of an Indian tribe. I take it, however, that they
are not in view of the fact that they reside in Monroe
county. The case of State v. Rufus, 237 N. W. 67, recently
decided by our supreme court, puts at rest the question as
to the lack of jurisdiction of state courts in pi*osecuting In
dians having tribal relations and residing on reservations,
when the crime is committed within the limits of the reser

vation.

I will assume that the Indians in your county are non-
tribal Indians and that they do not sustain any tribal rela
tions. They are subject to our criminal laws just like any
other citizen or resident and may be prosecuted in the same
manner if they have committed a crime. The state statutes
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do not make a distinction between the domestic relations
of a nontribal Indian and other citizens or residents. They
may, therefore, be prosecuted for abandonment of their
minor children the same as white men.
JEM

Liens — Gasoline and oil furnished for use in machinery
on construction of public improvements cannot be subjects
of lien or claim under sec. 289.53, Stats.

September 21, 1931.

Walter A. Graunke,

District Attorney,

Wausau, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

"Does gasoline and oil furnished for use in machinery on
the construction of public projects fall within the meaning
of section 289.53 of the statutes relating to materials? Can
a lien be filed therefor? Is the vendor of the gasoline a
material-man within the meaning of section 289.53?"

1. Your first question must be answered in the nega
tive.

Sec. 289.53 relates to materials furnished to contractors
on public improvements in this state. It provides, in sub
stance, that any person, firm, or corporation furnishing any
material, apparatus, fixtures, machinery, or labor to any
contractor for public improvements in this state, except in
cities of the first class, shall have a lien on the money, or
bonds, or warrants due or to become due such contractor
for such improvements.
The authorities in America are not in accord on the ques

tion whether oil, gasoline, fuel lubricants and the like fur
nished to a contractor or a subcontractor on public works
will support a claim for a lien under statutes authorizing a
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lien for "materials" furnished for public improvements or
for private works. However, it is well settled by numerous
decisions in Wisconsin that coal used for fuel in the opera
tion of machinery and gasoline and oil furnished to operate
machinery or motor trucks cannot be the subject of a lien
or a claim under sec 289.53, Stats. Hence, no useful pur
pose will be subserved by a discussion of the various di

vergent views of the courts in the several states. Your at

tention is invited to the following notes which cite the lead
ing cases on this question: 2 L. R. A. (N. S.) 288; 36 L.
R. A. (N. S.) 866; 43 L. R. A. (N. S.) 162, 167-169; 51 L.
R. A. (N. S.) 1040; L. R. A. 1915 E 986, 987; L. R. A.
1915 F 951, 953; 40 C. J. 87; 18 R. C. L. 915-922; 5 Words
& Phrases (3d series) 25.

In Wisconsin the rule is established that coal furnished

to be used for engines or in the operation of machinery,
and gasoline and lubricating oil to be used in operating ma
chinery or motor trucks cannot be the subjects of a lien or
claim under sec. 289.53, Stats.

Fidelity & Deposit Co. v. Milwaukee Western F. Co.,
(1927) 191 Wis. 499, 507, 210 N. W. 713, 716; Southern
Surety Co. v. Metropolitan Sewerage Comm., (1925) 187
Wis. 206, 215, 201 N. W. 980, 204 N. W. 476; Southern
Surety Co. v. Hotchkiss, (1925) 187 Wis. 227, 201 N. W.
986; Carnegie Fuel Co. v. Interstate Transfer Railway
Co., (1917) 165 Wis. 46, 160 N. W. 1046; Barker & Stewart
Lbr. Co. V. Marathon P. M. Co., (1911) 146 Wis. 12, 23,
130 N. W. 866; Standard Oil Co. v. Lane, (1890) 75 Wis.
636, 44 N. W. 644, 7 L. R. A. 191.

Thus, in Carnegie Fuel Company v. Interstate Transfer
Railway Company, (1917) 165 Wis. 46, 160 N. W. 1046,
it was held that coal furnished to be used for engines op
erating machinery used in construction work on a road is

not material "used for, or in, or about such construction,"
and that no lien therefor is given by the lien statute. Ref

erence is made by the court in that case to the case of

Barker & Stewart Lumber Company v. M. P. M. Company,
(1911) 146 Wis. 12, 23, 130 N. W. 866, where the rule was

laid down that, where material has been consumed in the
construction, and having had physical contact or immediate
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connection with the structure itself, it will be a lien there
for, but if the material is used only to facilitate or to make
possible the employment of agents, which in turn operate
on the structure, there can be no lien. In the Barker case,
the court said, p. 23:

"It is certainly true that this doctrine must be carefully
guarded or it may be carried to extreme and fanciful
lengths. Thus, it might be argued that upon the same prin
ciple coal that is used in portable engines, oil that is used
in the lubrication of building machinery, and even food
which is eaten by laborers, are all consumed in the construc
tion of the building and hence are lienable materials. But
all these things seem quite plainly distinguishable. They
are at least one step further removed from the actual work
of construction. They have neither physical contact nor
immediate connection with the structure at any time. They
are used only to facilitate and make possible the operation
of tools, machinery, or men, which in their turn act upon
the structure. The authorities are unanimous in holding
that no lien accrues for such materials."

The Wisconsin supreme court in both of the above named
cases discusses the question very fully and cites many au
thorities.

In Southern Surety Co. v. Metropolitan Sewerage Comm.,
(1925), 187 Wis. 206, 201 N. W. 980, it was held that coal
used for fuel in the operation of machinery, and gasoline
and lubricating oil in operating motor trucks, cannot be
subjects of a lien or claim under either sec. 3327a (now sec.
289.16) or 3347dc? (now sec. 289.53), Stats.

In Southern Surety Co. v. Hotchkiss, (1925) 187 Wis.
227, 201 N. W. 986, it was held that oil and gasoline fur
nished a contractor are not lienable under the above-named

sections of the statutes.

In another interesting case the federal circuit court of
appeals held that claims for gasoline and oil furnished for
use in the operation of trucks, tractors and other machines
used in connection with the construction of a public road

and for gasoline used in lamps and as fuel for cooking,
were not lienable and were not within the highway con

tractor's bond given under revised statutes of Kansas, 1923,

sec. 60-1413, covering "indebtedness incurred for labor or
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material furnished * * * making said public im
provements." Standard Oil Co. v. Fed. Surety Co., (1928)
28 Fed. (2d) 489.

2. Your second question must also be answered in the
negative. See the answer to question No. 1.

3. Your third question must also be answered in the
negative. See the answer to question No. 1.

HHN

Criminal Law — Concealed Weapons — There is no pro
cedure by which person may be authorized to carry con
cealed weapon unless he is appointed to office in which in
cumbent is authorized to carry concealed weapon.

September 21, 1931.

James L. McGinnis,

District Attorney,
Amery, Wisconsin.

You state in your communication of September 14 that
on numerous occasions you and the sheriff of your county
have been approached by various people with requests for
the issuance of a permit to carry a revolver on their persons
or in a special holster in the automobile; that you have
searched the laws of the state of Wisconsin rather thor

oughly on this matter and have been unable to find any
procedure whereby such a permit can be granted.
You refer to the fact that the sheriff can deputize and

that a deputy can go armed but that there have been cases
where you and the sheriff thought that there was perhaps
need for a certain individual to carry a gun and still it was
not thought advisable nor proper to make said individual
a deputy sheriff.
You ask to be advised as to any procedure that might

be followed to officially authorize said individual to go
armed when the occasion demands and the peace and dig
nity of the state would not be jeopardized.
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Under sec. 340.69, Stats., it is made unlawful for any
person to carry concealed weapons but the statute contains
the proviso that it shall not apply to "any policeman or
officer authorized to serve process." There does not seem
to be any statute which prohibits the carrying of weapons
when they are not concealed.
I find no provision in the statute by which any one may

be authorized to carry a concealed weapon by any officer
or board unless the person is appointed to an office and
the incumbent of that office is authorized to carry concealed
weapons. The lawmakers have not seen fit to make pro
visions for such a procedure. They undoubtedly thought
it advisable and safer to prevent everyone from carrying
concealed weapons unless they are duly authorized officers
to whom such power is given.
JEM

Bridges and Highways — Easements — Awards — When
award is made for highway easement under sec. 83.08, sub-
sec. (2), Stats., conveyance by land owner cannot be re
quired as condition of paying award.
Land owner who conveys easement may not contest for

increase in amount of damages.
Time within which appeal from such award may be taken

is unlimited unless barred by general statutes of limita
tion, sec. 330.19, subsec. (4).

September 21, 1931.

M. M. Torkelson,

Acting State Highway Engineer.

You request advice as to awards made for highway right
of way pursuant to sec. 83.08, subsec. (2), Stats., substan
tially as follows:

Question 1. When an award is made should a convey
ance of the right of way in question be required before
payment is made ?
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Question 2. Would the signing of such a conveyance in
any way interfere with the owner's right to contest for a
sum greater than the amount awarded ?

Question 3. Is the time of appeal from such an award
limited?

The making of an award of damages under sec. 83.08

(2), Stats., must be preceded by an attempt at voluntary
purchase, as provided in sec. 83.08 (1), Stats., and is the
first step in -a process of condemnation. It therefore pre
supposes the unwillingness of the owner to convey. Where
condemnation proceedings are invoked no conveyance is
necessary, the transfer of title being accomplished by op
eration of law. Obviously the condemning party cannot

compel a conveyance as a condition of the payment of the
amount awarded.

The conveyance of an interest in land is a voluntary act

of contract and the written conveyance is merely an evidence
of the contract. When such a conveyance is signed and de
livered title passes and the grantor thereby gives up any
claim to the interest conveyed. Thereafter he would have

no standing as an owner to prosecute condemnation pro
ceedings with respect to the interest so conveyed.
Under the provisions of sec. 83.08 (2) as amended by ch.

22, Laws 1931, "The landowner may at any time after the
date that the highway authorities take possession of the
land in question" proceed to have his damages appraised
under the general condemnation statutes (ch. 32), or by
the special procedure of sec. 83.07, Stats.
The right so given might be held to be limited to a period

of six years under the provisions of sec. 330.19 (4), Stats.
SB
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Appropriations and Expenditures — Bridges and High
ways — Street Imp^'ovements — Town board and county
highway committee may not by contract bind hands of fu
ture town board in expenditure of allotments under sec.
20.49, subsec. (8), Stats.
Town board and county highway committee may accept

work done on town road during previous year and pay for
same out of allotments, under sec. 20.49 (8), where work

is such that statutes do not require competitive bids and
there is no collusion.

September 22, 1931.

Ross Bennett,

District Attorney,

Portage, Wisconsin.

You submit the following questions, which will be stated
and answered in order, with respect to highway construc
tion under the allotments provided in sec. 20.49, subsec.

(8), Stats.

Question 1. "Would it be possible for the parties per
forming the work on the highway to contract with the town
board and the county highway committee for the construc
tion of this road, said construction to be paid for out of the
gas tax of next year, and to be paid after the 1st of Janu
ary, 1932?"

This question is answered in the negative by an opinion
of this department found in XIX Op. Atty. Gen. 239, the
position there taken being that the town board has a defi
nite initiative in determining how the allotment shall be
spent and that an existing town board may not bind future
town boards by contract in this regard.

Question 2. "If the work was done this year, without
any specific agreement, and the work then accepted by the
town board and the county highway committee in 1982, and
a bill for the construction presented at that time, and the
work was reasonably worth the price paid for it, the au
thorization by the town board and the county highway com
mittee being made in 1932, the money being paid in 1932,
could any tax payer of the town in which this work was
done enjoin the payment of the money or sue the officers
for the money so paid ?"
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I assume from your letter that the work in question is on
a town road not a part of the state trunk highway system
or the county trunk system and that, therefore, there is no
statutory requirement that the work be let by contract on
competitive bids. If the construction were such as to re
quire advertisement for bids on a competitive basis, it is
obvious that the performance of the work without contract
and the later acceptance thereof by the town and county

authorities would violate the requirements for competitive
bids. If, however, the work is not such as to require ad
vertisement for bids, and it is performed without any con
tractual obligation of the town and county, and is later ac

cepted by the town and county at its reasonable worth, at a
time when there are funds available to be applied to that
type of highway improvement, I see no reason why the
town board and county highway committee could not au

thorize the payment therefor without subjecting themselves
to a valid taxpayer's action.

In arriving at the conclusion above stated I have assumed
there is no culpable collusion between parties performing
the work and the town and county officials.
SB

Public Officers — Mileage — Superintendent of County
Tuberculosis Sanatorium — Provisions of ch. 373, Laws
1931, regulating allowance for use of personal automobile
by county employees any part of whose salary is paid di
rectly or indirectly by state, apply to superintendent of
county tuberculosis sanatorium.

September 22, 1931.

Carl Christianson,

Assistant District Attorney,

Madison, Wisconsin.

You state that Dane county has a county tuberculosis
sanatorium governed pursuant to sees. 46.18 and 46.19,
Stats.; that the superintendent of said institution is ap
pointed by the county board and the trustees of the insti-
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tution fix his salary, and he is paid out of the county treas
ury. You also state that sec. 50.07, Wis. Stats., subsec.
(8), pars, (a) and (b), provide for the payment by the
state of Wisconsin to the county for certain patients main
tained in said institution according to sec. 46.10. Sec. 14.71

has been amended and enlarged by ch. 373, Laws 1931. The
material provisions of ch. 373 are as follows:

"(14.71) (6) (b) If the officer or employe travels less
than six hundred miles in any month he may receive an
allowance of not to exceed seven cents for each mile trav
eled.
'"(c) If the officer or employe travels six hundred miles
or more in any month, he may receive an allowance of not
to exceed thirty dollars plus his actual and necessary dis
bursements for gasoline and lubricating oil.
"(e) The chief officer oi every department, any of whose

officers or employes use their own automobiles in work for
the state, shall file with the secretary of state a list of all
persons in his department who are authorized to use per
sonal automobiles.
"(f) The provisions of this section relating to the allow

ance for the use of a personal automobile shall apply also
to members of county boards and to county employes, any
part of whose salary or expenses are paid, directly or indi
rectly, by the state."

You inquire whether the provisions of the said par. (f)
apply to and govern the use of a personal automobile by the
superintendent of the Dane county tuberculosis sanatorium.

Under sec. 50.07 (3) (a) each county tuberculosis sana
torium receives seven dollars per week from the state for

each patient cared for therein at public charge.
Under (b) of that subsection, if the patient is from an

other county, such other county pays the difference between
seven dollars and the actual "total cost of his maintenance

as determined by the board of trustees of the institution
and the state board of control."

The cost of maintenance is determined on a per capita
basis. The county institution reports to the board of con
trol the total cost of operation of the institution. This in
cludes fuel, subsistence, salaries and wages, medical sup
plies, office supplies, traveling expenses, and actual and nec
essary repairs and maintenance of the buildings. It does
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not include interest on the investment or other capital
items. The board then divides such total cost of operation
by the number of weeks times the number of patients, and
arrives at the per capita cost for the year. The 1930-31
per capita cost in Dane county was $21.81. The average,
for seventeen county- institutions, was $18.24. The amount
annually runs from $17.75 upward, per capita. It never is
so low as the seven dollars which the state contributes.

It would appear from the foregoing that the state while

not directly paying any portion of the salary or expenses
of the superintendent of the Dane county tuberculosis sana
torium, nevertheless indirectly pays a portion thereof.

Your inquiry, therefore, is answered, "Yes."

This conclusion has been arrived at only after careful
consideration, and an unsuccessful attempt to find definite
distinction under this law:

(1) between (a) county employees where state aid de

pends upon the amount of their salaries and expenses and
is expressly to reimburse therefor, such as county super
vising teachers (sec. 39.14), and (b) county employees in
institutions or work for which the county receives state
aid, such as superintendents of tuberculosis sanatoria (sec.
50.07), and county agricultural agents (sec. 59.87) ; or

(2) Between (a) county employees specifically named in
the statute and by reason of the employment of which the
county receives state aid, such as county supervising teach
ers and county agricultural agents, and (b) county em
ployees that are but incidental to institutions for the main
tenance of which the county receives state aid, such as su
perintendents of county sanatoria and of county asylums
(sec. 51.08).

One inconsistency of this latter attempted classification
is the provision of sec. 46.19, that every county institution
shall have a superintendent.

. Neither of the attempted classifications meets the require
ment of "directly or indirectly" so as to throw one class
within and the other without the phrase. No county em

ployee is paid directly by the state in the sense that he is
on the state pay roll. So "directly" must mean where the

amount paid is fixed by the salary or expense of the par-
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ticular employee, and "indirectly" must mean where the
state contributes to the institution or work, so as to be
paying indirectly a part of the salary and expense of the
employee.

FMW

Approvriations and Expenditures — Bonds — Bridges
and Highways — By sec. 84.03, subsec. (3), Stats., allot
ments made under sec. 20.49 (4) may be applied to retire
ment of bonds and payment of interest on bonds, provided
that total amount so applied shall not exceed amount law
fully payable as state and federal aid.

Such allotments are to be expended as directed by county
board with approval of highway commission.
Highway commission may not require expenditure of

entire allotment upon federal system of highways.
Counties are not liable on account of damages due to de

fects in state trunk highways.

September 22, 1931.

R. A. Forsythe,
District Attorney,

Hudson, Wisconsin.

With your letter of September 10 you submit a communi
cation addressed to you by the county clerk propounding
certain questions. These questions will be stated and an
swered in order.

"(1) When St. Croix county bonded for paving state
trunk highway number twelve in 1927-28 and -29, it was
agreed between the state highway commission and St. Croix
county that highway bonds should be retired for the next
seven years at the rate of $50,000 each year, out of the state
construction funds allotted to this county. The interest on
these bonds was to be paid partly by the state, the state's
share being figured on the saving in maintenance on the
paving which amounted to $7,179 each year. Under the
new law will this amount of $7,179 be paid to St. Croix
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county out of the construction or maintenance funds or will
the county have to raise this amount by taxation?"

Subsecs. (3) and (4), sec. 84.03, Stats., as amended by
ch. 22, Laws 1931, provide definitely for the payment from
the allotments under subsec. (4), sec. 20.49, Stats., of the
obligations of counties on bonds issued for the purpose of
constructing state trunk highways. It is definitely provided
that no county shall be allotted a lesser amount as state aid
for state trunk highways in any year than the amount nec

essary to meet its obligations on account of such bonds until
the total amount to the payment of which such allotments
may lawfully be applied is paid. It has been held by this

department that, while such an allotment may be used to
pay interest charges, the total amount paid on account of
the bond issue out of such allotments cannot exceed the

principal amount payable out of state and federal funds.
See XV Op. Atty. Gen. 388. The amendments to the high
way law made by ch. 22, Laws 1931, do not appear to have
changed the situation with respect to this phase of the mat
ter.

"(2) Under the new highway law there will be allotted
$8,000,000 to the counties on the 60-40 basis for construc
tion on state trunk highways. Has the county board any
jurisdiction about the location or where these improvements
must be made, or is it entirely in the hands of the state
highway commission?"

It is provided in subsec. (3), sec. 84.03, as amended by
ch. 22, Laws 1931, that allotments made under the provi
sions of subsec. (4), sec. 20.49, Stats., if not applied to the
retirement of highway bonds are to be used on the state
trunk highway system in the counties in question under the
provisions of ch. 83, Stats. Under ch. 83, Stats., it is ap
parent that the county authorities have the initiative in de
termining how the money so allotted shall be applied, the
highway commission acting in a supervisory capacity.

Sec. 83.04, Stats., for example, provides that no contract
shall be awarded without the written approval of the state
highway commission, and that the work may be performed
otherwise than by contract with the approval of the state
highway commission.
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"(3) Can the state highway commission take all this
money and use it on the federal system and disregard all
other state highway improvements entirely?"

I find no statutory authority which would empower the
highway commission to use all of the money allotted to a
county under subsec. (3), sec. 84.03, Stats., as amended by
ch. 22, Laws 1931, for improvements on the federal trunk
highway system in disregard of all other state highway
improvements. As indicated under the answer to your
question (2), the county has the initiative with respect to

the expenditure of this allotment, and the highway commis
sion's power is supervisory only. The language of sec.
84.03, Stats. 1929, which gave such authority to the high
way commission, was repealed by ch. 22, Laws 1931.

"(4) Is the county relieved of damage claims for acci
dents under the new highway law?"

By sec. 84.07 (1), Stats., as amended by ch. 22, Laws

1931,

"The state trunk highway system shall be maintained by
the state and all the expense of such maintenance shall be
borne by the state."

The state having thus assumed all responsibility for the
maintenance of the state trunk highway system, it follows
that the various counties are relieved from the legal duty

of maintaining such highways.
The right to sue a county for damages resulting from

neglect in the maintenance of highways arises from the
provisions of sec. 81.15, Stats., which makes a county sub
ject to such a damage action with respect to highways
which it is by law bound to keep in repair. The county,
no longer being by law required to keep state trunk high
ways in repair, is accordingly relieved from the burdens
imposed by that section as to such state trunk highways.
SB
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, Public Health — Well Pollution — Public Officers —
Board of Health — Statutes empower state board of health
to require either landlord or tenant to remedy pollution or
to itself remedy such condition and have cost thereof placed
upon tax roll against property.

September 23, 1931.

Dr. C. a. Harper, State Health Officer,

Board of Health.

In your recent communication you state that frequently

requests are made to your office concerning the safety of
water in wells on farms, that many of these are on farms
rented by the owners to certain tenants. The tenants rent
ing such places frequently discover shortly after assuming
possession that the water in the wells to be used for do
mestic purposes has peculiar odors, peculiar tastes and they
become uneasy about the safety of such water.
You further state:

"Analyses of such water are very frequently made in
one or the other of our state laboratories. Such analyses
also very frequently show the presence of colon bacilli. The
interpretation of colon bacilli in water is to the effect that
such water is unsafe for drinking purposes in the raw state.
"Colon bacilli are concomitants of excreta from man,

fowl or animals. This indicates then that the excreta of
the alimentary canal in some way find access to the waters
in the well. This course of invasion may be due to several
causes, some of which may be classified as underground
seepage, defective tops, surface washings, etc. In other
cases sometimes it is difficult to designate the source.
"Upon discovering these conditions found in the waters

of the well, the tenant frequently makes a demand on the
owner to devise ways and means of furnishing him a water
supply that is safe for domestic use, holding that in the
process of such rentals a safe water supply is supposed to
be a part of the needed equipment of the premises.
"This of course starts controversies and appeals are made

to the state board of health to settle these problems. Usu
ally nothing is said about the water in the contract.
"The question arises whether it is to be understood that

in renting a premises the water supply connected with such
premises should be of such a type and character as to be
safe and satisfactory for human consumption. Again,
when such waters are found unsafe and it is necessary to
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devise a procedure to develop a safe water supply whether
by making certain improvements in the original water sup
ply or in developing a new water supply, which party is
supposed to pay the expense of safeguarding such water
supply, the tenant or the owner of the premises?
"These conditions are not only applicable to premises on

the farm but similar conditions are applicable in the rental
of restaurants, hotels, resorts and other places of human
occupation or habitation.
"The question now before us pertains to farms, restau

rants, hotels, resorts and other places of a private or public
nature when there is no organized municipal water supply
for domestic purposes, but where the water is provided by
some appliance on the immediate or adjacent premises.
Where does the responsibility for the safety of such water
lie?"

Sec. 144.01 defines "waters of the state" to include wells,
and "water supply" to be "the sources and their surround
ings from which water is supplied for drinking or domestic
purposes." It also defines "owner" as "the state, county,
township, city, village, corporation, firm, company, institu
tion, or individual owning or operating any water supply

Sec. 144.03 provides:

"The state board of health shall have general supervision
and control over the waters of the state, drainage, water
supply, * 'i! * insofar as their sanitary and physical
condition affect health or comfort."

Sec. 144.03 provides that the board of health may "order
the owner or person in charge" to do certain things.

Portions of sec. 146.14 read as follows:

"(1) A 'nuisance,' under this section, is any source of
filth or cause of sickness. The state board of health may
order the abatement or removal of a nuisance on private
premises, and if the oivner or occupant fails to comply, the
board, or its agent, may enter upon the premises and abate
or remove such nuisance."

"(2) If a nuisance be found on private property the local
board of health shall order its abatement or removal within
twenty-four hours, and if the owner or occupant fails to
comply he shall forfeit not less than five nor more than fifty
dollars, and the board may abate or remove the nuisance."
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"(5) The cost of abatement or removal of a nuisance by
health officials under sections 146.14 or 146.15, may be col
lected from the owner or occupant, or person causing, per
mitting or maintaining the nuisance, or may be charged
against the premises and upon certificate of the health offi
cial, assessed as are other special taxes."

These sections were revised by Bill No. 9, S., Session of
1923, and subsec. (1), sec. 144.03 is the revised form of
the first sentence of sec. 1407m-l (2) Stats. 1921. This
sentence in the statutes of 1921 reads as follows:

"The state board of health shall have general supervision
and control over the waters of the state insofar as their
sanitary and physical condition affects the public health
or comfort, and it may make and enforce rules and regula
tions, and order the necessary changes or additions to cor
rect and prevent pollution. * * *"

The clause provided that the state board of health may
make and enforce rules and regulations, and that the neces

sary change or additions to correct and prevent pollution
was stricken off as redundant with the general powers else
where conferred upon the board, the revisor having ap
pended at the end of the revised ch. 144, a note which, after
calling attention to a change in a different portion of the
chapter, added:

"The only other changes made * * * are in form
and to eliminate duplications and matter covered by gen
eral provisions elsewhere."

It is obvious from these provisions of the statutes and
their history that the legislature has made it a public duty
of both the owner, as that term is generally understood,
and the occupant to eliminate contaminated well water,
and that the board of health may require the elimination

by either party and also may itself eliminate the condition
and have the cost thereof spread upon the tax roll against

the property.

Just where the financial responsibility may lie as between

landlord and tenant is, of course, matter of contract, and

depends upon the lease. -1 am of the opinion, however, that
the existence of well water on a farm so contaminated as
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to make it unsafe for human consumption, unknown to the
tenant at the time of entering into the lease, is a latent or
concealed condition which makes it a duty of the landlord
to correct the condition,' failing which the tenant may va
cate.

I have not gone into the law on this matter other than
to state the general principles thereof, because the statute
affords you abundant procedure to secure the correction of
these conditions without being concerned with whether the
burden falls upon the landlord or upon the tenant.
FMW

Corporatiom — Foreign corporation licensed to do busi
ness in Wisconsin may use trade name other than name of
corporation.

September 24, 1931.

Theodore Dammann,
Secretary of State.

You ask whether a foreign corporation licensed to do
business in Wisconsin would be permitted to use a trade
name other than the name of the corporation.
A foreign corporation licensed to do business in Wiscon

sin may use a trade name other than the name of the cor
poration.

That foreign corporations may have more than one name

seems to be recognized in subsec. (8), sec. 226.02, Stats.,
1929, which provides in part:

"Actions may be brought against any corporation in the
name by which it is commonly known."

In Woodrough & Hanchett Co. v .Witte, 89 Wis. 537, 538-
539, the court said:

"It is well settled that a corporation, like a natural per
son, can bind itself by a contract made by it under an as
sumed name which is not its true corporate name. The
misnomer of the corporation in such a contract has the
same effect as the misnomer of an individual in a similar
case. The contract will be enforced against the corporation
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in its true name, whenever its identity with the party in
tended to be bound by the instrument is asserted in the
pleading and made apparent in the proof. The identity of
the corporation with the party intended to be bound may
be established by the same methods of proof as in cases of
natural persons. 4 Am. & Eng. Ency. of Law, 204, and
cases cited in the notes; 23 Cent. Law J. 531, 534, 535, and
cases cited."

In 7 Ruling Case Law 127, the rule is stated:

"* * * It seems to be well recognized that a corpo
ration, as well as individuals, may have or be known by
several names in the transaction of its general business so
that it may enforce, as well as be bound by, contracts en
tered into in an adopted name other than the regular name
under which it was incorporated."

14 Corpus Juris states (pp. 308-309):

"* * * A corporation by prescription could assume
and have several names; and the same is true of a corpora
tion created by statute where the statute does not give a
name. It has also been held that a corporation may have
one name by gi*ant and another by prescription, and that a
corporation, even when a corporate name is stated in its
charter or certificate of incorporation, may, in the absence
of statutory provision to the contrary, assume another
name by which to contract or do business and thus have two
or more names, one by its charter or certificate of incor
poration and another by usage and reputation, so that con
tracts or deeds made in the assumed name will be binding,
and according to decisions in some states, so that it may be
sued in either name."

See also 2 Fletcher Cyc. Corp. 1687-1688.

This office held in VIII Op. Atty. Gen. 658, that articles
of incorporation filed with the secretary of state must give
the corporate name and that such articles could not con
tain a second or trade name. That opinion, however, does
not affect the present question; for the fact that articles
of incorporation may contain but one name does not mean
that the corporation may not use more than one name.
ML
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Banks and Banking — Checks — Check drawn prior to
suspension of bank cannot ordinarily be filed as claim
against bank after its suspension.

September 24, 1931.

Thomas Herreid,
Acting Commissioner of Banking.

You ask whether a check drawn prior to the suspension
of a bank may be filed as a claim against the bank after its
suspension.
A check drawn prior to the suspension of a bank cannot

ordinarily be filed as a claim against a bank after its sus
pension.

Sec. 118.02, Stats., provides:

"A bill of itself does not operate as an assignment of the
funds in the hands of the drawee available for the pay
ment thereof and the drawee is not liable on the bill unless
and until he accepts the same."

Sec. 118.65, Stats., provides:

"A check of itself does not operate as hn assignment of
any part of the funds to the credit of the drawer with the
bank, and the bank is not liable to the holder, unless and
until it accepts or certifies the check."

Referring to these sections, the court said in Union State

Bank v. Peoples State Bank, 192 Wis. 28, 38-39:

"There being such a conflict of authorities as to whether
or not the two provisions of the Uniform Negotiable Instru
ments Law, sees. 118.02 and 118.65, supra, affect the rela
tionship of the immediate parties as well as the bank or
person on whom such are drawn, we deem it sufficient for
the purposes of this case to now determine that the mere
giving of the checks or drafts by the Peoples on the Chi
cago and Milwaukee banks in the clearing check transac
tions did not, and this by force of said statutes, operate as
an equitable assignment of the respective funds against
which such checks or drafts were drawn as between the
banks here, plaintiffs and defendant."

In the ordinary case, then, the holder of a check has no
claim against the bank until the bank accepts or certifies
the check, and hence the holder cannot file the check as a
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claim against the bank following its suspension. Since the
case above referred to expressly failed to pass on the ques
tion of whether as between immediate parties to a check
there could be a valid, equitable assignment of funds in the
hands of drawee, this opinion likewise is limited to cases
involving no attempts at equitable assignments.
ML

Courts — Criminal Law — Burglary — Minors — Boy
seventeen years of age who is charged with burglary may
be bound over by justice of peace to circuit court, which
court then has jurisdiction to try case instead of juvenile
court.

September 25, 1931.

Clive J. Strang,
District Attorney,

■  Grantsburg, Wisconsin.

In your letter of September 18 you state that a local jus
tice of the peace has bound a boy seventeen years of age
over for trial at the next general term of the circuit court
for your county on a burglary charge. You inquire whether
this action of the justice is binding and whether the circuit
court now has jurisdiction of this case instead of the
juvenile court.

You direct our attention to sec. 48.01, Stats., which pro
vides that "any child under the age of eighteen years who
has violated any law of the state or any county, city, town
or village ordinance," etc., is a delinquent child.
You also direct our attention to subsec. (5) of said sec.

48.01 which contains the following:

"* * * In all cases of delinquent children over six
teen years of age, the criminal courts shall have concurrent
jurisdiction with the juvenile court. * * *"

In addition to those provisions of the statute we cite sec.
48.11, which provides: *
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"When any child under sixteen years of age is taken into
custody with or without warrant, charged with the viola
tion of any law of this state, or the violation of any county,
town, city or village ordinance, such child shall, instead of
being taken before a justice of the peace or police magis
trate, be taken directly before the juvenile court; * *

You will note that this provision, however, applies to a
child under sixteen years of age. There is no such provi
sion applying to a child between the ages of sixteen and
eighteen years of age. A child between the the ages of six-

. teen and eighteen may be tried either in the juvenile court
or in the other criminal courts of the state.
I am therefore of the opinion that the action of the jus

tice is binding and that the circuit court now has jurisdic
tion of the case instead of the juvenile court.
JEM

Public Officers — Alderman — Bandmaster for High
School — Malfeasance — Alderman of city of fourth class
subjects himself to penalties prescribed in sec. 62.09, subsec.
(2), par. (c) and sec. 348.28, Stats., by accepting position
of bandmaster for. city high school and receiving compen
sation therefor.

September 28, 1931.

James P. Cullen,

District Attorney,
Prairie du Chien, Wisconsin.

You request the opinion of this department upon the fol
lowing statement of facts:

"Mr. 0. is an alderman and member of the common coun
cil of the city of Prairie du Chien.
"The board of education is elected by a vote of the peo

ple.
"Can Mr. C. accept the position of bandmaster for the

high school from the board of education and receive com
pensation from the school fund for his services without vio
lating section 348.28 of the Wisconsin statutes?
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"The board of education annually submits its budget to
the common council and the common council levies the tax
for the school."

Your question must be answered in the negative.
It is the opinion of this department that an alderman

and member of the common council of the city of Prairie du
Chien may not accept the position of bandmaster for the
city high school from the board of education and receive
compensation from the school fund for such services, with
out violating the provisions of sec. 62.09, subsec. (2), par.
(c), and sec. 348.28, Stats., and subjecting himself to the
penalties prescribed therein.

Sec. 62.09 (2) (c), Stats., provides:

"No person shall be eligible to any city office who directly
or indirectly has any pecuniary interest in any contract for
furnishing heat, light, water, power, or other public service
to or for such city, or who is a stockholder in any corpora
tion which has any such contract. Any such office shall
become vacant upon the acquiring of any such interest by
the person holding such office."

Sec. 348.28, Stats., provides in part:

"Any officer, agent or clerk of the state or of any county,
town, school district, school board or city therein, or in the
employment thereof, or any member of any town board or
village board, who shall have, reserve or ac
quire any pecuniary interest, directly or indirectly, present
or prospective, absolute or conditional, in any way or man
ner, in any purchase or sale of any personal or real prop
erty or thing in action, or in any contract, proposal or bid
in relation to the same, or in relation to any public service,
*  * shall be punished by imprisonment in the county
jail not more than one year, or in the state prison not more
than five years, or by fine not exceeding five hundred dol
lars; * *

Prairie du Chien is a city of the fourth class, and sees.
40.50 to 40.60 of the statutes of the state of Wisconsin pro
viding for a "city school plan" are applicable thereto.
State ex rel Grelle v, Carroll, (1931) 203 Wis. 602, 234 N.
W. 875. The term "school district" as used therein implies
a system rather than a municipal entity. State ex rel.
Board of Education v. City of Racine, Wis. , 236
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N. W. 553. Members of the board of education, where act
ing under the "city school plan" provided for by sees. 40.50
to 40.60, Stats., are city officers, and, likewise, teachers em
ployed by the board of education under the city school plan
must be considered to be employees of the city. State ex
rel. Board of Education v. City of Racine, — Wis. —, 236
N. W. 553.

It follows, therefore, that sees. 62.09 (2) (c) and 348.28,
Stats., are applicable to a situation where an alderman, who
is a member of the city council, accepts a position as band
master of a high school under the city school plan. See
Henry v. Dolen, (1925) 186 Wis. 622, 203 N. W. 369, which
overruled the decision in the case of Menasha Woodenware
Co. V. Winter, (1915) 159 Wis. 487, 150 N. W.* 526. In
Henry v. Dolen, supra, it was held that sec. 348.28, Stats.,
applies as well to personal services as to other contracts. It
seems clear, therefore, that if a night watchman who ren
dered blacksmith's services thereby violated sec. 348.28,
Stats., a city alderman who renders personal services to the
city for compensation as bandmaster of the city high school
under the city school plan also violates sec. 348.28, Stats.,
and subjects himself to the penalties provided therein.
You are therefore advised that an alderman of a city of

the fourth class may not accept the position of bandmaster
for the city high school and receive compensation therefor
without violating the provisions of sees. 62.09 (2) (c) and
348.28, Stats.
HHN

j  ■.
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Banks and Banking — Money received by county treas
urer in redemption of tax certificates must be paid in full
to special deputy of banking department in charge of liqui
dating bank, notwithstanding fact that county funds are on
deposit in defunct bank.

September 28, 1931.

Glenn R. Douglas,
District Attorney,

Spooner, Wisconsin.

The following is copied from your letter of August 21:

"The Bank of Shell Lake, in Washburn county, closed
recently with approximately $10,000.00 of county money
deposited therein. The said bank is the holder of several
tax certificates covering Washburn descriptions. Several
of these certificates have been redeemed and the money
therefore is being held by our county treasurer. The spe
cial deputy of the banking department in charge of said
bank has demanded this redemption money. Query Has
the county a right of off-set in this instance, or did it re
ceive this money in trust and as agent for the holder of
the tax certificate?"

The money received by the county treasurer in the re
demption of the tax certificates must be paid in full to the
special deputy of the banking department in charge of
liquidating the bank, notwithstanding the county funds on
deposit in the defunct bank.

Subsec. (1), sec. 75.01, Stats., provides in part:

"The owner or occupant of any land sold for taxes or
other person may, at any time within three years from the
date of the certificate of sale, redeem the same or any part
thereof or interest therein by paying to the county treas
urer of the county where such land was sold, for the use of
the purchaser, his heirs or assigns, the amount for which
such land was sold and all subsequent charges thereon au
thorized by law, or such portion thereof as the part or in
terest redeemed shall amount to with interest on the amount
of purchase money at the rate of ten per cent per annum
from the date of such certificate, and all other taxes and
charges thereon imposed subsequent to such sale and paid
by such purchaser or his assigns prior to such redemption,
with interest thereon at the rate of ten per cent per an-
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num vouchers or other evidence of the payment of which
shall have been deposited with the county clerk or produced
to such person seeking to redeem; * *

The statute expressly provides that the county treasurer
receive the funds "for the use of the purchaser." In such
circumstances it seems clear that the county treasurer has
no right to retain the money for the use of the county.
In XIII Op. Atty. Gen. 224, 225, this office said, in con

sidering the provisions of subsec.- (2), sec. 220.08 and sec.
221.26:

"The evident intent of the language of the sections
above quoted is to establish a fixed time when all rights of
the delinquent bank and the commissioner as representative
of such bank become fixed and established, and a time after
which it shall become impossible to deal with the assets of
the bank except through the commissioner of banking. The
evident purpose of this rule is to furnish, first, a definite
time when these rights become fixed, and, second, to take
from other banks or individuals having assets of such de
linquent bank the opportunity to prefer favored creditors
who might know of deposits in such bank, or to prefer
any claims which they might have or which would subse
quently accrue or become liquidated."

The same reasoning applies to the present situation.
After the bank has been taken over, all of the assets belong
to the banking commissioner, and to permit the county to
retain the money received for the redemption of the tax
certificates would have the effect of giving the county a
preference. Such preference would be in violation of sec.
224.05, Stats., which provides that in case of the insolvency
of public depositories, the state and its subdivisions shall
not be entitled to preference or priority.
ML
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Inaurance — Liability Insurance — School Districts —
Transportation of School Children — School district cannot
purchase public liability insurance for transportation of
pupils.

Transportation of pupils is governmental function and
therefore school district would not be liable for accidents
occurring in such transportation.

September 28, 1931.

Edmund H. Drager,

District Attorney,
Eagle River, Wisconsin.

You ask the following question:

"Is it compulsory for a school district to carry public
liability insurance for the transportation of pupils to a con
solidated school?"

A school district cannot purchase public liability insur
ance for the transportation of pupils.

Municipalities, including school districts, are not required
to carry any insurance unless expressly directed to carry
insurance by statute; and there is no statute which requires
school districts to carry public liability insurance. More
important, however, is the rule that money can be paid
from public funds for insurance only to cover cases in
which liability exists on the part of the municipality. See
XIII Op. Atty. Gen. 387, XVIII Op. Atty. Gen. 559. There
is no liability on the part of school districts while perform
ing governmental functions. Sullivan v. School District,
179 Wis. 502; McCoy, v. Kenosha County, 195 Wis. 273.
Furnishing transportation to school children by a school
district is a governmental function. Consolidated School
Diet. V. Wright, 128 Okla. 193, 261 Pac. 953, 56 A. L. R.
152. Since the transportation of pupils is a governmental
function and since there would be no liability on the part
of the school district for accidents happening in the per
formance of this duty, the school district cahnot pay for
public liability insurance for the transportation of its
pupils.
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You ask the further question: Would a school district
which failed to carry public liability insurance be liable in
any way if an accident occurred to a bus or other trans
portation vehicle causing injury to a pupil or any other
person? As has been indicated in the answer to your first
question, the transportation of pupils is a governmental
function and therefore the school district would not be

liable for accidents occurring in such transportation.
ML

Public Health — Plumbing — Plumbers' law is extended
by ch. 431, Laws 1931, so that master plumbers and jour
neyman plumbers are required to have license to perform
their services in any city or village having both system of
waterworks and system of sewerage or in any metropoli
tan sewerage district.

Master plumber's license may be granted without exami
nation to any master plumber who was engaged at time
of passage and publication of act or worked at business of
master plumber in this state and as such owned or had in
terest in plumbing establishment if application is made
within ninety days.

Only journeyman plumbers who are required to be li
censed under ch. 431, Laws 1931, and who were engaged
as journeyman plumbers at time of passage and publica
tion of act in practical installation of plumbing are entitled
to license without examination if application is made with
in ninety days.

September 28, 1931.

Dr. C. a. Harper, State Health Officer,
Board of Health.

In your communication of September 17 you refer to ch.
431, Laws 1931, extending the plumbers licensing require
ments to cities and villages with a population less than
3,000, having public water and sewer systems. You state:
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"A number of plumbers engaged in business as such in
cities and villages having public water or sewer systems
only, and some few in places having neither such system
have made application for license under the waiver clause
of section 145.07 (1) of the act.
"A number of small municipalities having only water or

sewer systems, or neither, are contemplating such systems.
On the average of five to ten such systems are installed each
year. Thus licensing of plumbers would become a require
ment. This condition no doubt prompts the plumbers in
these smaller places to make application for license at this
time under the waiver clause and the 90-day period of sec.
145.07 (1) so as to avoid securing license later by exami
nation. Some plumbers in the communities where license
is not required by ch. 431 feel that they should be accorded
the same privilege as was extended in 1918 at the time ch.
731, now ch. 145, was enacted.
"At that time it was believed permissible to issue licenses

under the waiver clause to plumbers engaged in business
as such in cities where license was not required during the
waiver period, providing they made application therefor
within the time prescribed and paid the prescribed license
fee., A considerable number of plumbers were so licensed
at that time. Again in 1920 when the law was extended to
include all cities of a population from 3,000 to 5,000. This
procedure met with the approval of all concerned.
"The question arises: May the state board of health

under the provisions of sees. 145.06 and 145.07 of ch. 431,
issue licenses under the waiver clause without examination
to master and journeyman plumbers (a) in cities and vil
lages having public water or sewer systems only, and (b)
to those having neither such system but contemplate such
systems in the near future ? If so, under what condition if
any?"

You also direct our attention to an opinion given on
March 3, 1913 (III Op. Atty. Gen. 621), that a plumber
actually engaged in business as such in a city or village in
which no license is required shall upon application be grant
ed a license under the waiver act if application is made
within sixty days after passage and publication of the law
or by examination if made subsequent to that date. That
interpretation was under the former law but the law has
been changed and for that reason you consider it advisable
to ask for this opinion.

Sec. 145.06 (1) provides:
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"No person shall engage In or work at the business of
a master plumber or journeyman plumber in any city 9r
village having a system of waterworks and sewerage or in
any metropolitan sewarage district unless licensed so to do
by the board. A master plumber may also work as a jour
neyman. No person shall act as a plumber's apprentice in
any such city or village or building unless registered with
the board."

In subsec. (2), sec. 145.06, it is provided:

"In such city or village or in any metropolitan sewerage
district, no person, firm or corporation shall install plumb
ing unless at all times a licensed master plumber is in
charge, who shall be responsible for proper installation.
Licenses shall be issued only to individuals and no license
shall be issued to or in the name of any firm or corpora
tion.

Sec. 145.07, subsec. (1), reads thus:

"Any person heretofore not required to be licensed and
who at the time of passage and publication of this act was
engaged in or worked at the business of a master plumber
in this state and as such owned a plumbing establishment
or an interest therein shall be granted a master plumber's
license without examination. Any journeyman plumber
who was engaged at the time of the passage and publica
tion of this act in the practical installation of plumbing and
who is required to be licensed under this chapter shall be
granted a journeyman plumber's license without examina
tion. Applicants for either master or journeyman plumb
er's license under this subsection shall furnish the board
with satisfactory evidence of qualification and make appli
cation therefor on a blank furnished by the board within
ninety days after this section takes effect, and pay the pre
scribed license fees."

Under the above quoted sec. 145.06 the law is extended
so as to require a master plumber or journeyman to have
a license to perform his services in any city or village hav
ing a system of waterworks and sewerage or any metro
politan sewerage district. You will note that it is not re
quired in cities or villages having only a system of water
works and not a sewerage or having a sewerage system and
not a waterworks system. They must have both a system
of waterworks and sewerage in order to come within pur
view of this statute.



Opinions of the Attorney General 843

In answering your question submitted it is necessary to
make a distinction between master plumbers and journey
men, for the statute manifestly does make a distinction.

You will note that under sec. 145.07 (1) it is evident that
any master plumber who is not required heretofore to be

licensed but who was engaged at the time of passage and
publication of the act in or worked at the business of a
master plumber in this state and as such owned a plumb
ing establishment or an interest therein is entitled to be

granted a master plumber's license without examination, if
he makes application within the ninety-day limitation pro
vided for in the act. This is true no matter in what part of
the state or in what municipality he is located. A different
rule of law, however, applies to the journeyman plumbers.
Only those journeyman plumbers who are required to be
licensed under this chapter and who were engaged at the
time of passage and publication of the act in the practical
installation of plumbing are entitled to a license.
You will note that a journeyman plumber who does not

now require a license under this chapter, including all those
who are operating in villages and cities that have not both
systems of waterworks and sewerage, is not entitled to a
license without examination. In other words only the jour
neyman plumbers who happen to work in those cities to
which the new law is made applicable and who are re-

, quired to have a license may receive such a license without
an examination if application is made within the ninety
days. Those journeymen who work in cities and villages
that have not both systems of waterworks and sewerage
are not required to have a license under this chapter and
your board is not authorized to grant them a license. I be
lieve this answers your question.
JEM
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Commerce — Oil Inspection — Sec. 233 of act of March
4, 1921 has so occupied field of regulating shipments of ex
plosives and inflammable liquids over interstate highways
that state legislation prohibiting shipments of explosives
and inflammable liquids on passenger cars is precluded and
such matters are left to regulatory power reposed by act in
interstate commerce commission.

September 28, 1931.

J. U. Luetscher,

Oil Inspector..

You submit for the consideration of this department,
with a request for an opinion thereon, the following state
ment of facts:

I

You state that sec. 168.06, Stats., provides in part that
no kerosene oil or fluid which will ignite and burn at a
temperature of less than three hundred degrees Fahren
heit shall be carried as freight in any passenger, baggage,
mail or express car on any railroad.

Sec. 233, act of March 4, 1921, penal laws of the United
States, 41 Stats, at Large 1445, amending the act of March
4, 1909 (35 Stats, at Large 1134) provides, in part, that the
interstate commerce commission shall formulate regulations
for the safe transportation, within the limits of the juris
diction of the United States, of all explosives and other dan
gerous articles, including inflammable liquids, which shall
be binding upon all common carriers engaged in interstate
or foreign commerce. You state that shipments of inflam

mable liquids have for many years been shipped over lines
of carriers engaged in interstate commerce and between
points within the state, and have been shipped both as
freight and express and often in the same car in which
passengers are carried.

You inquire as to the legality of sec. 168.06, Stats., as
applied to shipments of inflammable liquids or explosives
packed in accordance with the regulations adopted by the
interstate commerce commission and offered to a carrier

engaged in interstate commerce, even though the shipment
was strictly an intrastate one.
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The question involved herein is one of statutory construc
tion. It is whether congress, by sec. 233 of the act of
March 4, 1921, 41 Stats, at Large 1445, entitled "An act
to codify, revise, and amend the penal laws of the United
States," approved March 4, 1909 (35 Stats, at Large 1134),
has occupied the field of regulating shipments of inflam
mable liquids and explosives over highways of interstate
commerce, so as to preclude state legislation. It is clear
that congress has the power to do so and that a regulation
of commerce by congress will override police regulations of
the state when in conflict therewith. C. M. & St. Paul Rail
way Co. V. Railroad Comm. of Wiscoiisin (Cab Curtain
Case), (1926) 272 U. S. 605, 607, 47 Sup. Ct. 207, 71 L. ed.
432; Oregon-Washington R. R. & Nav. Co. v. Washington,
(1926) 270 U. S. 87, 46 Sup. Ct. 279, 70 L. ed. 482; John-"
son T. & F. Lines v. Perry, (1931) 47 Fed. (2d) 900.

Sec. 168.06 of the statutes of the state of Wisconsin of
1931, provides in part:

*  * No kerosene oil or fluid, whether composed
fully or in part of petroleum or its products, which will
ignite and burn at a temperature of less than three hundred
degrees Fahrenheit's thermometer, open test, shall be burned
in any lamp or vessel or used for illuminating purposes in
any passenger, baggage, mail or express car on any railroad
or steamboat in which passengers are carried, nor shall the
same be carried as freight in any passenger, baggage, mail
or express car on any railroad. * *"

Sec. 233 of the act of March 4, 1921 (41 Stats, at Large
1445), provides in part:

"The Interstate Commerce Commission shall formulate
regulations for the safe transportation within the limits of
the jurisdiction of the United States of explosives and other
dangerous articles, including inflammable liquids, inflam
mable solids, oxidizing materials, corrosive liquids, com
pressed gases, and poisonous substances, which shall be
binding upon all common carriers engaged in interstate or
foreign commerce which transport explosives or other dan
gerous articles by land or water, and upon all shippers mak
ing shipments of explosives or other dangerous articles via
any common carrier engaged in interstate or foreign com
merce by land or water. Said commission, of its own mo-
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tion, or upon application made by any interested party, may
make changes or modifications in such regulations, made de
sirable by new information or altered conditions. * *

Acting under the authority conferred, the interstate com
merce commission adopted certain regulations for the
transportation of explosives and other dangerous articles
by freight and express and as baggage, which regulations
became effective July 1, 1923, and are binding upon all com
mon carriers engaged in interstate or foreign commerce,
and upon all shippers making shipments via such carriers
by land.

It will be noted that the Wisconsin statutes prohibit ship
ments of any amount of gasoline on any railroad or steam-
' boat in which passengers are carried, and provide further

that the same shall not be carried as freight in any passen
ger, baggage, mail or express car on any railroad. How
ever, the regulations of the interstate commerce commis
sion permit such shipments when properly packed, marked
and prepared in accordance with interstate commerce com
mission regulations.

Sec. 168.06, Wis. Stats., was passed to promote the health
and safety of the traveling public, and it may be assumed
that this measure is a proper exercise of the police power

of the state unless it violates the commerce clause of the
federal constitution (par. [3], sec. 8, art. I, U. S. Const.).
The intention of congress to exclude states from exercising
their police power must be clearly manifested. C. M. & St.
Paul Railway Co. v. Railroad Comm. of Wisconsin (Cab
Curtain Case), (1926) 272 U. S. 605, 47 Sup. Ct. 207, 71
L. ed. 432; Savage v. Jones, (1912) 225 U. S. 501, 503, 32
Sup. Ct. 715, 56 L. ed. 1182; Reid v. Colorado, (1902) 187
U. S. 137, 148, 23 Sup. Ct. 92, 47 L. ed. 108.

It is the opinion of this department that sec. 233 of the
act of March 4, 1921 (41 Stats, at Large 1445), clearly
manifests the intention of congress to occupy the entire

field of regulating shipments of explosives and inflammable
liquids over interstate highways. The power extended to
the interstate commerce commission by this act is a gen
eral one. It extends to the formulation of regulations for
safe transportation of explosives, inflammable liquids and
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other dangerous articles. Acting under this authority the
interstate commerce commission has set the standard for
safe transportation, of such articles, and, by setting the
standard, the interstate commerce commission imposes re
quirements which may not be changed or modified by state
legislation. In the words of Mr. Justice Brandeis, speak
ing for the court in the case of C. M. & St. Paid Railway
Co. V. Railroad Comm. of Wisconsin, (1927) 272 U. S. 605,
613, 47 Sup. Ct. 207, 71 L. ed. 432,

"We hold that state regulation is precluded because the
*  * * Act, as we construe it, was intended to occupy
the field. The broad scope of the authority conferred upon
the commission leads to that conclusion. Because the stand
ard set by the commission must prevail, requirements by
the states are precluded, however commendable or however
different their purpose."

By reason of its broad language, sec. 233 of the act of
March 4, 1921, must be held to apply to all shipments over
cars in use by a railroad engaged in interstate commerce,
regai'dless whether the particular shipment, or the car over
which it is being sent, is at the time in intrastate or inter
state traffic. The regulations adopted by the interstate
commerce commission under the act of March 4, 1921,
would therefore govern and be controllin^bver any state
legislation. The interstate commerce commission regula
tions apply both to shipments over common carriers from a
point without the state to a point within the state, and also
to shipments from one point within the state to another
point within the state over a common carrier engaged in
interstate commerce.

C. M. & St. Paul Railway Co. v. Railroad Comm. of Wis
consin (Cab Curtain Case), (1926) 272 U. S. 605, 47 Sup.
Ct. 207, 71 L. ed. 432; Texas Pacific Ry. v. Rigshy,
(1916) 241 U. S. 33, 36 Sup. Ct. 482, 60 L. ed. 874; 12 C.
J. 38; Southern Ry. Co. v. United States, (1911) 222 U. S.
20, 132 Sup. Ct. 2, 56 L. ed. 72; Yawkey-Bissell Lbr. Co. v.
R. R. Comm., (1931) 204 Wis. 210, 235 N. W. 424.
HHN
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Bridges and Highways — Street Improvements — Mu
nicipal Corpoi'ations — VillOfffes — Petition for improve
ment of village street under sec. 61.40, Stats., is sufficient
if signed by majority of owners of real estate bounding
both sides of entire project on street in question.

September 28, 1931.

James L. McGinnis,

District Attorney,

Amery, Wisconsin.

You state that in connection with the improvement of
state trunk highways 48 and 35 through the village of
Frederic, the division engineer of the highway commission
has requested of you an opinion as to whether, under sec.
61.40, Stats., the village board needs the signatures of a
majority of the property owners along the length of the
whole project involved, or whether they must have a ma
jority of the signatures of the property owners in each
block. You express the opinion that in counties having a
population of less than 150,000 the requirements of this sec
tion are met where a petition for the paving is signed by
at least a majority of the owners of real estate bounding
both sides of the entire project.

Sec. 61.40 (1), Stats., reads as follows:

"The village board of any village in any county having a
population of less than one hundred and fifty thousand may
cause any street or alley or any part of any street or alley
not less than sixteen rods in length to be graded, paved,
macadamized or otherwise improved, including the con
struction of curbs and gutters upon a petition therefor in
writing signed by at least a majority of all the owners
of real estate bounding both sides. The village board of
any village in any county having' a population of one hun
dred and fifty thousand or more may cause any such work
to be done upon a vote of not less than three-fourths of its
members."

It will be noted that the improvement may apply to any
street or alley, or any part of any street or alley not less
than sixteen rods in length, and there is no indication that
the legislature intended any other unit to be considered
within the entire length of the proposed improvement on
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any specific street or alley. I am therefore of the opinion
that the position which you have taken is the correct one.
I note that you feel that the question is one not coming

within the scope of your duty as district attorney, and quite
agree that such is the fact. However, in view of the fact

that the question comes to you from a representative of
the highway commission and that this office is the advisor
of the highway commission in such matters, I have deemed
it proper to make this opinion official in form.
JWR

■ii



850 Opinions of the Attorney General

Public Officers — Malfeasance — School Districts —
School District Board — School district board has no au

thority to employ clerk to pay for clerical help without be
ing authorized to do so by voters at annual meeting, nor can
it pay traveling expenses of teachers.

School district board has not power to remodel school
building unless appropriation therefor is made at annual
meeting.

Members of district board who fail to file inventory of
district property annually are guilty of malfeasance in
office.

Failure to make full and itemized report as required un
der sec. 40.15, subsec. (2), makes members of board guilty
of malfeasance in office.

School district board has no power to borrow money for
maintenance of school for longer period than next tax time.

Auditing committee cannot make legal final report in
view of sec. 40.14 (4) if vouchers are not exhibited by
treasurer and voters cannot legally dispense with itemized
statements.

Publication of substantially whole report, leaving out
minor details, is sufficient compliance with sec. 40.11 (3).

Faculty acting in its officia,l capacity cannot bind district
or board in renting additional playground and paying for it
out of funds secured by entertainment. If they do so they
act in private capacity and may be personally liable for ac
cidents on rented grounds. Board or district would not be
liable.

Board members cannot contract to do printing or fur

nish material in excess of one hundred dollars in any one
year.

September 30, 1931.

Edward S. Eick,

District Attorney,

Chilton, Wisconsin.

You have submitted a number of questions which were
submitted to you by your county superintendent of schools,
for an official opinion. We will take up the questions
seriatim.
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I.

"Sec. 40.04, Stats., calls for the voting of a tax at the
annual meeting to furnish, equip and maintain school, dis
charge debt and salaries of school board members. Sec.
40.19, subsec. (2), states no order shall be drawn for pay
ment of money not appropriated according to law. Under
the above sections can the school board legally employ a
clerk or pay for clerical help without being authorized to
do so by the voters at the annual meeting? Can part of
said funds be used for traveling expenses of teachers?"

Your first question must be answered to the effect that
the board has no such power outside of the power of the
school clerk to employ some competent person to take the
school census as authorized by sec. 40.13 (4). I am aware
of no authority given in the statutes to the board to employ
clerical help. Neither do I find any authority for using
said fund for paying the traveling expenses of teachers.
Both questions must, therefore, be answered. No."

II.

"Sec. 40.16, subsec. (1) provides that the common school
board shall have the possession, care, control and manage
ment of the property and affairs of the district. Can re
modeling be included under this section without an appro
priation made for same at the annual meeting?"

Under sec. 40.16 (2) the board is authorized to "keep the
buildings and grounds in good repair, suitably equipped and
in safe and sanitary condition at all times." In sec. 40.17,
subsec. (1), it is provided:

"The board may purchase necessary books and stationery
for keeping the records and for doing the business of the
district in an orderly manner, and such equipment, books,
school apparatus and heating and ventilating apparatus, as
may be approved by the state superintendent or by the
county superintendent for the use of schools, not exceeding
three hundred dollars in value in any one year, from any
funds not otherwise appropriated, and such schoolbooks as
in their judgment may be needed by pupils whose parents
are not able to furnish the same."

According to Webster's dictionary "remodel" is "to model
anew; to reconstruct." According to Funk & Wagnalls CoU
lege Standard Dictionary it is "to model again or rear-
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range." I do not believe that the school board has the
power to remodel the school building without authority and
an appropriation made for the same at the annual meet
ing,

III.

"Sec. 40.16, subsec. (4), calls for the board to file an in
ventory of district property. Same has been called for and
not produced at the annual meeting. Is there a penalty for
neglect or refusal to do so?"

Said sec. 40.16, subsec. (4), is in the following language:

"The board shall file an inventory of the district prop
erty annually."

A neglect to file such inventory would be a violation in

our opinion of sec. 348.29, which provides in part as fol
lows :

"Any person mentioned in section 348.28 * * * -who
shall wilfully violate any provision of law authorizing or
requiring anything to be done or prohibiting anything from
being done by him in his official capacity or employment, or
who shall refuse or wilfully neglect to perform any duty in
his office required by law, or shall be guilty of any wilful
extortion, wrong or oppression therein shall be punished by
imprisonment in the county jail not more than one year
or by fine not exceeding five hundred dollars."

IV.

"Sec. 40.15, subsec. (2), calls for meeting on the Satur
day preceding the annual district meeting to carefully ex
amine the accounts of the treasurer and make a full and
itemized written report of all receipts and expenditures
since the last annual meeting, and of the amount in the
hands of the district treasurer, and the amount of the de
ficit or bills payable, if any, for which the district is liable.
Is there a penalty if both the board and the auditing com
mittee fail to make a report of outstanding notes?"

Your question must be answered in the affirmative. The
penalty provided for in sec. 348.29 above quoted is ap
plicable.

V.

"At the annual meeting the board is authorized to bor
row money for the maintenance of the school. Can this in
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any way be construed to permit the same to be borrowed
for a longer period than the next tax time? If the money
has been borrowed and same not reported by either the
board or the auditing committee, is there a penalty for
same?"

Sec. 67.12, subsec. (8), provides:

"The school board of any school district operating under
the district system may on their own motion, made and
properly recorded at a lawful board meeting, borrow money
in such sums as are needed to meet the immediate expenses
of maintaining the schools in such district. No such loan
or loans shall be made to extend beyond the time of collec
tion of the taxes levied by the electors nor to an amount
exceeding one-half the levy so made. All such loans shall
be secured by lawfully authorized and drawn school orders,
each order when paid to be receipted and returned to the
treasurer of the board."

The above quoted statute makes it necessary to answer
your first question in the negative and if any has been bor
rowed and the same has not been reported by either the
board or the auditing committee the penalty prescribed in
sec. 348.29 as above quoted is applicable as said section has
been violated.

VI.

"Sec. 40.10, subsec. (4), calls for the district treasurer
to exhibit the vouchers at the annual meeting of all moneys
received by him during the preceding year, and of each dis
bursement made by him. Can the auditing committee make
a final report if these vouchers are not exhibited by the
treasurer? Can voters legally vote to dispense with item
ized statements and call for general totals?"

Said sec. 40.10, subsec. (4), reads thus:

"He shall present to the annual meeting a written state
ment of all the moneys received by him during the preced
ing year, and of each disbursement made by him and shall
exhibit the voucher therefor."

Both of these questions must be answered in the nega
tive.

VII.

"Sec. 40.11, subsec. (3), calls for the clerk to enter in the
record book provided by the board, the minutes of its meet-
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ings, orders, resolutions and other proceedings. At the
annual meeting the board was authorized to have all of its
proceedings published after each meeting. If the board
publishes only part of its proceedings, is the publication of
same a legal charge against the district?"

If the board publishes substantially the whole report or
leaves out minor details, I believe the publication will be a
legal charge against the district. If, however, only part of
its proceedings are published which gives a wrong impres
sion to the public, I am of the opinion that the board will
probably be liable for the publication instead of the district,
as the people of the district are entitled to have a correct
publication of all the proceedings of the meeting published.

VIIL

"At the annual meeting a motion to secure additional
playground was defeated by a vote of sixty-seven to two.
Can the faculty use a part of the athletic fund or a fund
secured by entertainments in renting additional play
ground? In case of an accident on the rented ground,
would the board or the district be held liable for same?"

The faculty acting in its official capacity cannot bind the
district or the board in renting additional playgrounds. If
they do so they are acting in their private capacity and
may be personally liable for accidents on the rented ground.
The board or the district would not be liable in any way.

IX.

"Can a board member legally do printing or furnish any
printed material for the school district?"

This is prohibited by sec. 348.28 except that the provi
sions of said section do not apply to the publication of legal
notices required to be printed "by any town, village or
county, or by any town, village or county officer, at a rate
not higher than that prescribed by law, nor to contract for
the sale of printed matter or any other commodity, not ex
ceeding one hundred dollars in any one year." Except as
authorized by the above proviso such contract is illegal.
The above answers all the questions which were submit

ted by you.
JEM
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Military Service — Minors — Soldiers' educational bonus
act is extended by ch. 305, Laws 1931, to not only natural
child of deceased veteran but also his adopted child." It is
not extended to his stepchild but subsequent marriage of
his widow does not deprive his child of its beneficence.

September 30, 1931.

Ralph M. Immell,

Adjutant General.

Attention John F. Mullen, Division Director.

You call attention to ch. 305, Laws 1931, which added to
sec. 37.25 (1), .providing for an educational bonus for
World War veterans, a provision extending this bonus to
the children of a veteran. You call attention also to the
definition of "child" in the World War veterans' act of 1924

and the war risk insurance act to mean a legitimate child,
a child legally adopted, a stepchild if a member of the man's
household, and an illegitimate child under certain condi
tions. You ask the following questions:

"(1) Is a child by a former marriage of a veteran's
widow, legally adopted, eligible to the benefits specified in
ch. 305, Wisconsin laws of 1931?
"(2) Is the child by a former marriage of a veteran's

widow, not legally adopted, now of legal age, using the
name of his natural father, eligible to the benefits specified
in ch. 305, laws of 1931?
"(3) Is the natural child of a veteran otherwise eligible,

not of legal age, whose mother has remarried since the
death of the veteran, eligible to the benefits specified in ch.
305, laws of 1931?"

Ch. 322, Stats., provides the method of adoption of a
child, and sec. 822.07 reads:

"A child so adopted shall be deemed, for the purposes of
inheritance and succession and for all other legal conse
quences and incidents of the natural relation of parents and
children, the same to all intents and purposes as if the child
had been born in lawful wedlock of such parents by adop
tion, excepting that such child shall not be capable of tak
ing property expressly limited to the heirs of the body of
such parents. * * * The natural parents of such child
shall be deprived, by such order of adoption, of such legal
rights, if any, of whatsoever nature which they may have
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respecting such child and its property. Such child shall be
freed from all legal obligations of maintenance and obe
dience to such natural parents; provided, that where the
adoptive parent of such child shall be married to one of the
natural parents of such child then the relation of such child
toward such natural parent so married to the adoptive par
ent shall be in no wa.y altered by such adoption, and the
natural rights and obligations of such natural and adoptive
parent toward such child shall be the same as if such child
were the natural child of both the natural parent and the
adoptive parent."

Under these provisions with reference to the status of
an adopted child, it was held in Glascott v. Bragg, 111 Wis.
605, that the adoption of a child after the making of a will
had the same effect as the birth of a child after the making
of a will. This was affirmed in Sandon v. Sandon, 123
Wis. 603; Parsons v. Balson, 129 Wis. 311; Estate of Brad
ley, 185 Wis. 393; Will of Mathews, 198 Wis. 128.
In Commonwealth v. Kirk, 212 Ky. 646, 279 S. W. 1091,

44 A. L. R. 816, it was held that under a similar statute the

adoptive father was liable under a statute penalizing aban
donment of children. In this case the court said,-p. 817:

"The question presented is of course to be determined
from the ascertainment of the intent and purpose of the
Legislature in enacting the statute as gathered from its lan
guage, and, in arriving at that intent and purpose the ob
ject to be accomplished may be considered, and other
statutes in existence at the time of its enactment, and hav
ing a bearing upon the principal question for determina
tion, may also be considered. * * *"

The use of the word "child" in ch. 305, Laws 1931, must
be construed in connection with the provisions of sec. 322.07
above quoted. In short, the legislature was merely provid
ing anbther legal consequence or incident of the relation
of parent and child and sec. 322.07 operates to extend this
legal consequence to the adopted child. Your first question
is, therefore, answered. Yes.
As to the application of the educational bonus to a step

child we are not aided by a statutory declaration of the
status of a stepchild.
The primary sense of "children" is offspring, and that is

the sense in which it is ordinarily used when the question
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of relationship is involved. But it cannot be properly held,
when found in a statute or contract, to include stepchild.
Temper v. Royal Arcanum, 45 Atl. Ill, 55 N. J. Eq. 321.
The primary sense of "children" is offspring, and that is

the sense of relationship in which it is rightly used when
the question of relationship is involved, and cannot be prop
erly held to include stepchildren. Houston v. McKinney, 45
S. 480, 481, 54 Fla. 600.

The word "child" does not mean stepchild, even when
the same is used in wills where the rules of construction

are not so strict as those governing statutes. Thornburg
V. American Straiuboard Co., 141 Ind. 443, 40 N. E. 1062.

See also to the same effect as to wills, the cases of Blan-
kenbaker v. Snyder, (Ky.) 36 S. W. 1124, and Crapo v.
Peirce, 187 Mass. 141, 72 N. E. 935.

In Sydnor v. Palmer, 29 Wis. 226, the court held that the

word "children" as used in the will at bar did not include

a stepchild, saying, p. 244:

"It is argued that in the bequest in the will of all his
property to his 'nieces and nephew, children of the late
William H. Sydnor,' the word 'children' must be intended to
have meant the step-child. Novella C. Blackwell, a daughter
of Mrs. Sydnor by a former husband, whose relationship to
the testator by consanguinity, was the same as that of the
plaintiffs. The court below rejected this construction, and
we think properly. No facts were shown or reason as
signed, other than the relationship of Novella C. Blackwell,
why the ordinary and generally received meaning of the
word should not be adhered to, or why the testator did not
so intend. Such relationship may show why she might have
been remembered by the testator, and properly regarded as
one of the objects of his bounty; but it will hardly suffice
to change or extend the meaning and application of a word
in common use, the ordinary signification of which must
have been familiar to the testator. It must be supposed
that he used the word in its usual and familiar sense, in
tending that the same meaning should be attached to it
when read by others. If he had intended the step-daughter
as well, then why did he not say 'my nieces and nephew,
children of my sister, the late Mrs. Sydnor, wife of the late
William H. Sydnor,' or use other equivalent words, which
would have made his meaning plain? * * *"
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The words "widow or infant child or children," as used
in the statute providing that certain articles should be ex
empt from distribution and sale, and should be set apart to
the "widow or infant child or children," referred to the in
fant child or children of the intestate, and did not include
his wife's infant children by a former marriage. How-
land's Adm'r. v. Harr, 97 S. W. 358, 123 Ky. 732.

In Marshall v. Macon Sash, Door & Lumber Co., (Ga.)
41 L. R. A. 211, it was held that a child has no right of ac
tion for the homicide of its stepfather under a statute pro
viding that a child may recover for the homicide of its par
ent, the court saying, p. 211:

"* * * It is contended in this case that the stepfather
stands in loco parentis as to his stepchildren, and that the
latter may recover damages for the negligent homicide of
the former. Our attention has been called to no authority
in which it has ever been decided that the word 'parent,'
either in the legal or ordinary acceptation of that term,
includes a stepfather or stepmother. It is true that cases
have arisen in which it has been held for some purposes
that the stepfather may stand in loco parentis as to the
children of his deceased wife. For instance, where he as
sumes the care and custody of his infant stepchildren, so
long as he maintains them as members of his family under
the parental roof, the law would give him the right to con
trol and govern them as he would his own children; and he
would also have the right to protect them against wrong
and injury. But it would not follow from this, either that
he was under any legal obligation to maintain and support
them, or that the children would have any legal interest in
his life. * * *"

"In the law of domestic relations, and as to descent and
distribution, the term is used strictly as the correlative of
'parent,' and therefore will not include illegitimate off
spring, stepchildren, or children by marriage only." 11 C.
J. 753.

"The term 'parent,' as will more fully appear in later
paragraphs, refers primarily to the father, but sometimes
to the mother, or (under modern statutes) to the two
jointly. The step-parents, grandparents, and other rela
tives who may take a child into their home and care for it
as if it were their own can hardly be said to come within
the scope of the term 'parent,' though they are said to stand
in loco parentis, and are often held to have assumed quasi
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parental obligations and acquired quasi parental rights.
*  * 20 R. C. L. 585.

"* ''' * A stepfather or stepmother is not ordinarily
included within the word 'parent' as used in a statute.
*  * 20 R. C. L. 595.-

In Coakley v. Coakley, 216 Mass. 71, 102 N. E. 930, it

was held in a workman's compensation case that a child of

deceased by a former wife 4s a child who has no "surviv
ing dependent parent," the court saying, pp. 931-932:

•

"It is plain from this provision that the widow is con
clusively presumed to be wholly dependent. It is equally
plain that the child of the former marriage [of deceased]
also is conclusively presumed to be wholly dependent, be
cause in her case there is no surviving dependent parent.
*  * !|:

««* ■* ■* When there are left a parent and children,
who are the issue of the surviving dependent parent and the
deceased, the natural instincts as well as the legal obliga
tion combine to assure support to the children in case they
need it. But in case of stepchildren there is neither the
parental affection nor legal duty. The legislature well
might leave the support of children to their parent by blood
and hesitate to leave it to anyone else when there is no par
ent by blood.

"It is argued that the widow is entitled to the whole sum
on the ground that she stands in loco parentis. These
words are not found in the act. * * * Parent com
monly means the lawful father or mother by blood. It does
not lend itself readily to a significance so broad as to in
clude stepfather or stepmother, or anyone standing in loco
parentis. The use of such other word in common speech
of itself has some tendency to indicate a different meaning.
The arrangement of the words 'parent' and 'child' in the
present act points to the consanguineous relation and not
to that by affinity. That it does not include one standing
in the place of a parent seems to follow from the circum
stance that there is no continuing obligation on one who
has assumed such a relation. It may be abandoned at any
time. * *

Under the war risk insurance act containing the defini
tion of parent to include stepparents, adoptive parents, and
"persons who have stood in loco parentis," it was held in
Howard v. U. S., 2 Fed. (2d) 170, that "parent" did not
include an illegitimate parent, the court saying, p. 173:
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"The word 'parent' is broad enough to cover an illegiti
mate parent, and the word 'father' is broad enough to cover
an illegitimate father. The question is whether those
words, as used here, have this broad meaning, or only the
narrower one of legitimate parent and legitimate father.
In statutory construction it seems to be the rule to give
those words the narrower meaning,, unless there is some-
filing in the statute to indicate otherwise."

See also Andrzejewski v. Northwestern Fuel Co,, 158
Wis. 170, 179.

e

All of the foregoing indicate that the word "child" and
the word "parent" are given a meaning excluding all but
the natural legal offspring, except where the context or pur
pose clearly indicates a broader meaning. The circum
stance that congress found it necessary to define these
terms in the various acts relating to veterans indicates the
necessity for so doing in order that the term may include
stepchildren.

It is perhaps also of some significance that the legisla
ture of Wisconsin in the enactment of the mothers' pension
law, sec. 48.33, has used the word "stepmother," the legis
lation applying to "any child living with his mother or step
mother," indicating that the legislature in that enactment
did not consider the word "mother" to include stepmother.
I find nothing in the Wisconsin educational bonus law

nor in the amendment by ch. 305, Laws 1931, to indicate
that the legislature intended to use the word "child" in
other than its usually understood sense, which eliminates
stepchildren or others to whom the veteran bore only a re
lation in loco parentis.

Following the reasoning of the court in Coakley v. Coak-
ley, 216 Mass. 71, 102 N. E. 930, above quoted, the legisla
ture might well have desired to extend the educational

bonus to the natural and adopted children of the veteran,
but not to the children of a woman whom the veteran should
marry. Your second question, therefore, is answered, No.
As to your third question, ch. 305, Laws 1931, extends

the beneficence of sec. 37.25 to the child of a deceased vet
eran without reference to any other circumstance of rela
tionship or of the marital condition of the mother. The fact
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that the child of the veteran is also the stepchild of a sec
ond husband of the mother is immaterial. The application
of the law is not conditioned either upon financial ability
or the availability of financial resources in others who
might provide schooling for the child. Your third question
is, therefore, answered, Yes.
FMW
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Public Officers — Malfeasance — School Board Member

—While it may be fact not necessarily flowing from bare
status of husband and wife, member of school board which
contracts with his wife to teach in school probably is guilty
of malfeasance under sec. 348.28, Stats., and contract prob

ably is void.
October 2, 1931.

Edward T. Vinopal, Jr.,

District Attorney,

Mauston, Wisconsin.

You submit the following question:

"Where a wife of the school clerk enters into a contract
with the school district of which he is clerk to teach for
the ensuing year, would the school clerk have such an in
terest in the contract so as to make him criminally liable
under section 348.28, Stats., and would the contract be
void?"

Sec. 348.28, Stats., provides, in part:

"Any officer * * of any * * school district
*  * * who shall have, reserve or acquire any pecuniary
interest, directly or indirectly, present or prospective, abso
lute or conditional, in any way or manner, * * * jn
any contract, proposal or bid * * * relation to any
public service, * * shall be punished * * *.
Any contract, to which * * * any * * * school
district is a party, entered into in violation of the provi
sions of this section, shall be absolutely null and void and
the * * * school district shall incur no liability
thereon."

The court said of this statute, in Quayle v. Bay field Co.,
114 Wis. 108, 115:

"* * * A contract made in violation thereof is not

merely voidable. It is absolutely void. Land, L. & L. Co.
V. Mclntyre, ICQ Wis. 145, 75 N. W. 964. For the county
board to have audited Warden's claim when they had juris
diction to pass upon it would have been a clear usurpation
of power, a misuse of public funds without any mitigating
circumstance except ignorance of the law. * *"

In Menasha Wooden Ware Co. v. Winter, 159 Wis. 437,

the court held that personal service was not covered by the
statute, saying, pp. 452-453:
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.  "The sale of plank to the town by Nutting, who was the
treasurer thereof, came directly within the statutory con
demnation. The argument that the statute was intended
to apply only to sales made by persons other than officers
or agents is not well founded. The language applies equally
well to a sale made directly by an officer to the town, and
the mischief sought to be prevented is as great in such a
case as it would be where the sale was made by some third
party in which the officer had an interest. In the latter
case it would usually be a partial interest. In the former
the whole interest of the vendor is in the officer selling.
The statute was undoubtedly framed for the purpose of
putting beyond the reach of officers any temptation to sell
supplies to towns or municipalities of which they are offi
cers or agents. It cut off all sales between them and the
municipality they represented, so that they should not act
both as seller and buyer. It also prohibited their acquir
ing an interest in the sales of others to the municipality.
That contracts made in contravention of the statute quoted
or similar statutes are absolutely void was settled in Land,
L. & L. Co. V. Mclntyre, 100 Wis. 245, 75 N. W. 964, and in
Quayle v. Bayfield Co., 114 Wis. 108, 89 N. W. 892.
"11. Two orders, one for $15.25 and one for $37.75, were

issued to one Ordway for blacksmith work done for the
town. He was also employed by the town as night watch
man. The court disallowed so much of the above orders
as represented work done while he was acting as night
watchman because contrary to the provisions of sec. 4549,
Stats. 1913. The section is a highly penal one and must be
strictly construed While the reasons against an agent or
officer of the town selling his labor or time to it may be as
persuasive as those against his selling personal or real prop
erty to it, still the fact remains that there is no statutory
inhibition against it. The court can make none. The lan
guage of the section is plain and unambiguous. It relates
to the 'purchase or sale of any personal or real property or
thing in action, or in any contract, proposal or bid in rela
tion to the same.' Performing services for the town can
not be construed to be a purchase or sale of any personal
or real property or thing in action within the meaning of
the section. There is nothing to show that Ordway's duties
as night watchman were in any way interfered with or
made less effective by the blacksmith work which he per
formed for the town. That part of the judgment declaring
a portion of these orders void is reversed."
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In Arbuthnot v. Kelley, 165 Wis. 362, the court held that;

good faith and value received by the municipality were im
material, saying, p. 368:

"Did the circuit court err in holding that Kelley did not
violate sec. 4549, Stats.? That must be answered in the
affirmative, because the statute expressly makes such a
transaction as he was guilty of a criminal offense. In Me-
imsha W. W. Co. v. Winter, 159 Wis. 437, 150 N. W. 526,
the court dealt with substantially such a matter and held
that the transaction was 'directly within the condemnation
of the statute and the contract absolutely void.'

"There cannot be such a thing as excusable violation of
a criminal statute, such as the one involved here, on the
ground of good faith * *

In Gillen Co. v. Milwaukee, 174 Wis. 362, it was held that

an employee of a corporation contractor with the city, vio
lated this statute, the court saying, p. 371:

"The word 'indirectly' in the statute is not without mean
ing. If William Gillen had been a stockholder in the com
pany there would have been such direct financial interest
in the contract under the rule declared in many decisions as
would come clearly within the prohibition of the statute.
With a salary of $4,500 per year, his interest in the suc
cess of the company may have been much greater than if
he had owned a small amount of stock."

In Ryan v. Olson, 183 Wis. 290, the court said, p. 292:

"* * * Under sec. 61.33, Stats., no trustee shall in
any manner be directly or indirectly interested in any con
tract with the village, and by sec. 4549 such a transaction
is made a misdemeanor. Sec. 61.33 is a mere declaratory
statute. As president of the village, the defendant Olson
was charged with the duty of representing and promoting
the interests of the village. As an individual, his interest
in the transaction would tend to swerve him from that
undivided loyalty and devotion which he owes to the village
as one of its officers. Under such circumstances the trans
action becomes void. * *

In Bissell L. Co. v. Northivestern C. & S. Co., 189 Wis.
343, the court held that a school district officer who was
interested in a corporation that furnished material to a
contractor with the district, violated this statute, saying,
p. 346:

ft!.:.-
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"The above is a criminal statute, and if the clerk of the
school district violated this statute in making the sale to
the contractor of goods and materials, then such contract
must be considered void and of no effect. It will- be no
ticed that the clerk is forbidden to acquire any pecuniary
interest, directly or indirectly, in any purchase or sale of
any personal or real property, or in any contract, proposal,
or bid in relation to the same, or in relation to any public
service.

"The clerk was the resident manager and treasurer of
the plaintiff corporation. He was a large stockholder in
the corporation. As such manager and stockholder he pro
ceeded to contract with the building contractor for the sale
of a large part of the materials to enter into the construc
tion of the school building. It would seem clear on the
face of this situation that Stone was interested and did ac
quire a pecuniary interest in the contract between the con
tractor and the district."

In Henry v. Dolen, 186 Wis. 622, the court held that this
statute applied to personal services, saying, pp. 625-626:

"* Any services performed by him must have
been performed either in his official capacity or as an em
ployee of the county board. If performed in his official ca
pacity he is limited to the compensation provided by stat
ute. If performed as an employee of the county board he
is in no better position, because sec. 4549, Stats., penalizes
any county officer who shall have, reserve, or acquire any
pecuniary interest, directly or indirectly, in any contract,
proposal, or bid in relation to any public service. Any
right to compensation as a mere employee of the county
board must rest upon contract, express or implied. The
services for which defendant claims compensation were
public services. To have a pecuniary interest in any such
contract subjects the defendant to the penalties prescribed
by sec. 4549, Stats. It also renders the contract void.
Quayle v. Bay field Co., 114 Wis. 108, 89 N. W. 892; Me-
nasha W. W. Co. v. Winter, 159 Wis. 437, 150 N. W. 526.
While in the Menasha Case it was held, at page 453, that
certain blacksmith's services rendered by the night watch
man were not within the provisions of this statute, it is
apparent that the court overlooked the fact that the statute
indicts any pecuniary interest in a contract relating to pub
lic service as well as the 'purchase or sale of any personal
or real property or thing in action, or in any contract, pro
posal or bid in relation to the same.' * * *"
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These authorities leave only one question to be consid
ered, viz.; Has a school board member "any pecuniary in
terest, directly or indirectly, present or prospective, abso
lute or conditional, in any way or manner" in a contract
with his wife to teach in the school?

Sec. 6.015 (1), Stats., provides;

"Women shall have the same rights and privileges under
the law as men in the exercise of suffrage, freedom of con
tract, choice of residence for voting purposes, jury service,
holding office, holding and conveying property, care and
custody of children, and in all other respects. The various
courts, executive and administrative officers shall construe
the statutes where the masculine gender is used to include
the feminine gender unless such construction will deny to
females the special protection and privileges which they
now enjoy for the general welfare. * * *"

When this statute first came before the court, First Wis
consin Nat. Bank v. Jahn, 179 Wis. 117, it was held that
a married woman was thereby enabled to make herself
liable as surety on the note of her husband, the court say
ing, p. 125:

"When sec. 6.015 says that 'women shall have the same
• rights and privileges under the law as men in . . . free
dom of contract,' it means what it says, and that is that
women shall be as free as men to make personal contracts.
It means that the disabilities imposed upon married women
at common law by marriage are entirely removed and the
held in which she may contract is correspondingly en
larged."

In Lloyd-McAlpine L. Co. v. Industrial Comm., 188 Wis.
642, the court said, p. 646:

"In this case no judicial proceedings had been taken un
der sec. 3964 (now sec. 319.03), Stats., so as to deprive
either parent of the right which each had under the statute
to the custody of the children. Under that statute as
amended by ch. 147, Laws of 1921, which took away the
prior existing preference of the father as guardian, as
well as by sub. (1), sec. 6.015 (the Equal Rights Law: ch.
529, Laws of 1921), women are declared to have the same
rights and privileges as men in the care and custody of
children. * * """
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In Wait V. Pierce, 191 Wis. 202, in deciding that a wife
might sue her husband for an injury caused by his negli
gence, the court said, p. 210: .

"* * * It seems too clear for argument that sec. 6.015
further modified the rights of husband and wife as they
existed at common law and that it was designed to place
them on a basis of equality before the law not only in the
particulars mentioned but 'in all other respects.' "

Sec. 246.05, Stats., provides:

"The individual earnings of every married woman, ex
cept those accruing from labor performed for her husband
or in his employ or payable by him, shall be her separate
property and shall not be subject to her husband's control
or liable for his debts."

In Brickley v. Walker, 68 Wis. 563, it was held that a
woman, though she have no separate estate, may contract
with a firm of which her husband is a member and retain
the proceeds of the contract as her separate estate; and in
Barker v. Lynch, 75 Wis. 624, the court said, p. 630:

*  * if it be admitted that she had at the time no
separate estate, we have held, and must still hold, that a
married woman may engage in most kinds of lawful busi
ness for the purpose of.creating for herself a separate es
tate, especially if she engages in such business with the
consent of her husband. This court, in referring to the
laws of this state in regard to the rights of married women,
111 the case of Brickley v. Walker, 68 Wis. 572, said: 'These
laws were enacted for the very purpose of enabling every
married woman, though having no separate estate, to ac
quire one by her individual earnings, except such earnings
as might accrue from labor performed by her for her hus
band, or in his employ, or payable by him.' And in that
case a contract made by a married woman with a firm of
which her husband was a member was upheld as a lawful
contract, without any evidence that she had any separate
estate of her own when she entered into such contract.
Jjs ^ ^

Sec. 49.11, Stats., provides:

"The father, mother, husband, children and wife of any
poor person who is blind, old, lame, impotent, or decrepit
so as to be unable to maintain himself, shall relieve and
maintain such poor person, so far as they are able. * * *

yia kl* ml, 7 *
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«♦ * * First the husband or wife; then the father;
then the children; and lastly the mother."

In Merrill v. Merrill, 134 Wis. 395, a son's petition for
guardianship of the estate of his aged father was denied
by the county court, and his right to appeal was upheld,
the court saying, p. 396:

"A motion was made in the circuit court by the re
spondent to dismiss the appeal, on the ground that the peti
tioner was not an aggrieved person under the provisions
of sec. 4031, Stats. (1898), regulating appeals from county
court to circuit court, and hence had no right to appeal.
The petitioner is a married man and is the only child of
the respondent, and under sec. 1502, Stats. (1898), would
be legally bound to relieve and support his father should he
dissipate his property so as to be unable to maintain him
self. This liability, we think, gives him such a substantial
interest in the proceeding that he should properly be con
sidered a 'person aggrieved,' within the meaning of the
statute, when his petition is denied. When a rnere friend
or relative or other person not under such liability makes
such a petition—as under sec. 3978, Stats. (1898), he may,
—it seems extremely doubtful whether he can properly be
considered as aggiueved by its denial; but upon that ques
tion we express no opinion."

The interest of the public official in the contract must
be "pecuniary." A mere personal or sentimental interest
is not within the condemnation of the statute. For in
stance, it was held in Leivick v. Glazier, (Mich.) 74 N. W.
717, that the mere fact that a village trustee was the father
of the contractor would not disqualify him from acting as
trustee on the proposed contract, and in Caason v. City of
Lebanon, 153 Ind. 567, 574, 55 N. E. 768, that a city con
tract was not void by reason of the deputy city engineer's
being the father-in-law of the contractor, and that this was
not an interest, direct or indirect, in the contract, and in
Commomuealth ex rel. Morrow v. Strickler, 259 Pa. 60, 102
Atl. 282, it was held that, in the absence of collusion, the
mere fact that the councilman was landlord and creditor
of a proposed city janitor did not disqualify him to vote
for his employment. In Dolan v. School District, 80 Wis.
155, the court held valid a contract hiring a teacher who
was the daughter of one member of the board and the sis-
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ter of another. The case went on the ground that no actual
fraud was shown. Although what is now sec. 49.11 was
then a statute, as to children supporting parents, the court
made no reference to it. Nor was what is now sec. 348.28
mentioned. But it is to be observed that it had not then
been held that sec. 848.28 included contracts for personal
services, that at a much later date, the court held in Me-
nasha Wooden Ware Co. v. Winter, 159 Wis. 437, that per
sonal service contracts were not within the statute, and that
not until the case of Henry v. Dolen, 186 Wis. 622, did the
court apply the statute to such contracts.

Death by wrongful act statutes usually limit recovery to
the pecuniary damage. The word in these statutes has been
frequently construed.
The "pecuniary" damages which may be recovered under

the statute for wrongful death of another do not embrace
merely the loss of money.

"Such a limitation would in many cases render the stat
ute a mere mockery, because it would afford no substantial
relief in the very cases in which it is most needed. The
loss of the society of a deceased relative, the injury to the
affections of those surviving, cannot be regarded as being
within the remedy of the statute, because in no sense can
the loss be regarded as pecuniary. But to children, the
loss of a parent involves the loss of many other things
which this court has heretofore regarded as of a pecuniary
character, * * It is true that the children were away
from home, probably of full age, and not immediately de
pendent on her for support. But the evidence also shows
that they were not beyond the reach of a mother's care and
bounty. Out of her earnings, insignificant as they were
proved to be, she provided small articles of clothing for
them, and the jury had a right to find that her death in
volved them in a pecuniary loss." Mclntyre v. New York
Cent R. Co., 87 N. Y. 287, 295-296, 85 How. Prac. 86, 41.
"Pecuniary" in a death statute does not confine the dam

ages to money or of what can be estimated in money.

*  * The word has been used rather for the pur
pose of excluding from the recovery damages to the feeh
ings and affections than of confining the damages strictly
to those injuries which are 'pecuniary' according to the
ordinary definition." Louisville & N. R. Co. v. Holloway's
Adm'r., 168 Ky. 262, 181 S. W. 1126, 1129.
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*  * The difficulty upon this point arises from the
employment of the word 'pecuniary' in the statute; but it
was not used in a sense so limited as to confine it to the
immediate loss of money or property, for, if that were so,
there is scarcely a case where any amount of damages could
be recovered. It looks to prospective advantages of a pecu
niary nature, which have been cut off by the premature
death of the person from whom they would have proceeded;
and the word 'pecuniary' was used in distinction to those
injuries to the affections and sentiments which arise from
the death of relatives, and which, though most painful and
grievous to be borne, cannot be measured or recompensed by
money. It excludes, also, those losses which result from
the deprivation of the society and companionship of rela
tives, which are equally incapable of being defined by any
recognized measure of value. * * *" Carter v. West
Jersey & S. R. Co., (N. J.) 71 Atl. 253, 19 L. R. A. (N. S.)
131, 132.

"The pecuniary loss is not dependent upon any legal lia
bility of the injured person to the beneficiary. That is not
the sole test. There must, however, appear some reason
able expectation of pecuniary assistance or support of which
they have been deprived. Compensation for such loss mani
festly does not include damages by way of recompense for
grief or wounded feelings. *
"A pecuniary loss or damage must be one which can be

measured by some standard. It is a term employed judi
cially, 'not only to express the character of the loss of the
beneficial plaintiff which is the foundation of the recovery,
but also to discriminate between a- material loss which is
susceptible of pecuniary valuation, and that inestimable
loss of the society and companionship of the deceased rela
tive upon which, in the nature of things, it is not possible
to set a pecuniary valuation.' Patterson, Railway Accident
Law, sec. 401." Michigan Central Railroad Co. v. Vreeland,
227 U. S. 59, 70-71.

"* * Therefore, we think, some facts should be
stated showing that a pecuniary injury or loss, either pres
ent or prospective, has resulted to the relatives.. And as the
complaint fails to state any such facts, we think it was
fatally defective, for that reason." (Italics ours.) Regan
V. C. M. & St. P. Ry. Co., 51 Wis. 599, 603.

"* * ='= In fixing such damages the jury should in
clude the value of her support and protection by the de
ceased during the time he would probably have lived. They
should also consider the addition that the earnings of de-



Opinions of the Attorney General 871

ceased would probably have made to his property, had he
•continued to live, and the reasonable expectation which
plaintiff had of pecuniary advantages by ultimately receiv
ing a share of such earnings, as one of his heirs; and dam
ages may be given with respect to that expectation being
disappointed, and the probable loss resulting therefrom.
Castello V. Landivehr, 28 Wis. 522; Latvson v. C., St. P., M.
<& 0. R. Co., 64 Wis. 447; Kaspcvri v. Marsh, 74 Wis. 562.
In Regan v. C., M. & St. P. R. Co., 51 Wis. 599, this court
held that a complaint which failed to state facts showing
pecuniary loss, present or prospective, resulting from the
death, to the widow of deceased, was bad on demurrer. It
was further stated that under this statute it was only for
a pecuniary loss that the action is maintainable, and not
for loss of society, or damages in the way of solatium. Not
only must such issuable facts be stated, but, to warrant a
recovery, there must be proof to sustain them. The jury
are not warranted in giving damages not founded upon tes
timony, nor can they go beyond the measure of compensa
tion for the injury. They cannot give damages founded
on their fancy, or based upon visionary estimates of proba
bilities or chances. They must be confined to those dam
ages which are capable of being measured by a pecuniary
standard. * * Riidiger v. Chicago, St. P. M. & 0.
R. Co., 101 Wis. 292, 302-303.

"In case of a claim made by the ancestor under the stat--
ute there is no presumption, from the mere relationship of
the parties, that the parent is a pecuniary loser by the
wrongful termination of the child's life, except for the
period of minority. Therefore there can be no recovery
for the period after minority in the absence of evidence
showing, to a reasonable certainty, such loss, and, with
some reasonable probability, the amount of it. * * *"
Andrzejeiuski v. NortJnvestern Fuel Co., 158 Wis 170
180-181.

"Ordinarily parents expect no pecuniary benefits or ad
vantages from their children after they become of age; and,
hence, in case of the death of a child, it has been held neces
sary to show that the parent was in an indigent or de
pendent condition, in order to recover. Potter v. C. & N.
W. R. Co., 21 Wis. 372, 22 Wis. 615; Ewen v. C. & N. W.
R. Co., 38 Wis. 622; Johnson v. C. & N, W. R. Co., 64 Wis.
431; Wiltse v. Tilden, ante, p. 152. But a more liberal rule
obtains in an action to recover damages for the death of a
parent, for the benefit of a child. Ordinarily children are
expected to survive their parents, and to inherit whatever
property they leave undisposed of, and to transmit their
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own property to their own children. The mere fact that
the children in the case at bar were all of age at the time
of their mother's death did not preclude them from recov
ering for the loss of such pecuniary benefits as they had a
reasonable expectation of securing from additional accumu
lations of their mother, had she not been injured. * =••
Tuteur v. Chicago & N. W. R. Co., 77 Wis. 505, 508.

*  * While there can be no recovery for society

and companionship, there is no hard-and-fast rule by which
pecuniary damages may be measured in all cases. We
adopt the rule laid down by the supreme court of the United
States in Mich. Cent. R. Co. v. Vreeland, 227 U. S. 59, 33
Sup. Ct. 192, to the effect that a minor child 'sustains a
loss from the death of a parent, and particularly of a
mother, of a kind altogether different from that of a wife
or husband from the death of the spouse. The loss of so
ciety and companionship, and of the acts of kindness which
originate in the relation and are not -in the nature of serv
ices, are not capable of being measured by any material
standard. But the duty of the mother to minor children
is that of nurture, and of intellectual, moral, and physical
training, such as when obtained from others must be for
financial compensation.' * * *" First Wisconsin Trust
Co. V. Schmidt, 173 Wis. 477, 482-483.
Of course, the use of a word in any statute depends

largely upon the purpose of the statute. But the prospec
tive "pecuniary" damage included in the death by wrong
ful act statute by its purpose, is specifically included in the
official malfeasance statute, sec. 348.28.

The word "prospective" is used also in the bribery stat
ute, sec. 346.06, and of it the court said in Schutz v. State,
125 Wis. 452, at p. 456:

"The statutes of very many states and of the United
States make it a crime to agree to receive, as well as to re
ceive, anything of value; and South Carolina makes it a
crime to accept a gratuity or a promise of a gratuity; and
Michigan, to accept any gift, or any promise to make any
gift. Under such statutes there could be no doubt. But
our statute (sec. 4475, Stats. 1898) does not in express
terms make either an agreeing to receive something, nor
the reception and acceptance of a promise, criminal. It
does, however, contain as a description of the things, re
ceipt of which is bribery, 'any such pecuniary or other per
sonal advantage, present or prospective.' The word 'such'
doubtless relates back to 'gift, gratuity, money, goods.
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things in action, personal or real property, or anything of
value.' We are persuaded that this language is intended
to cover a promise of the prospective delivery of such prop
erty. It is difficult to conceive how any such pecuniary or
personal advantage as money or property can be prospec
tive save as there is a present promise for its subsequent
delivery. We are bound to give some force and effect to
every word, if possible, and, since we can find no other
meaning, must conclude that by 'prospective advantage' the
legislature intended a promise of future delivery of some
of the specified articles of value. Hence a charge and proof
of the acceptance of such a promise will support conviction
under sec. 4475, Stats. 1898."

See also Southern Pacific Railroad Company v. United
States, 189 U. S. 447, where the court said, p. 450:

"As to the phrase 'prospective rights,' no doubt it is in
artificial. The adjective changes the very nature of the
substantive. A prospective right is not yet a right. It is
only an expectation having a certain intensity of reason
ableness. But it is plain, for instance, that when the lands
were withdrawn along the general route of the Texas Pa
cific under sec. 12, that road had a prospective right to the
whole of its place lands which the Southern Pacific could
not affect by anything which it might do later. * * *"

In view of these authorities, can it be said that a hus
band has no pecuniary interest, direct or indirect, present
or prospective, absolute or conditional, in any way or man
ner in his wife's contracts? I am of the opinion that in the
ordinary relations that would in all probability exist where
a wife would be interested in a contract to teach in the

school, the husband would have such an interest. The hus
band's legal burden of support, as well as the burden of
providing those luxuries that gradually become necessities,
would likely be lessened. He may be her heir, or be entitled
to an estate by the curtesy in her lands in case of her death.
She may be required from her separate estate to support
him in his disability or old age. She may, indeed, be min
gling her income with his in the support of themselves and
their children. And if he has anything to do with the
financing of the venture, e. g., if she uses his conveyance,
or he furnishes anything used by her in the performance
of the contract, it would appear that the earnings are not
hers.
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"The money received from Mrs. Meissner's brother for
board must be held to be the money of the husband, it ap
pearing that the husband paid for the provisions and de
frayed all household expenses. Hamill v. Henry, 69 Iowa,
752; Barnes v. Moore's Estate, 86 Mich. 585. Under the
circumstances here present, such board moneys cannot be
held to be the individual earnings of the wife, so as to be
come her separate property under the provisions of sec.
2345, R. S. Bloodyood v. Meissner, 84 Wis. 452,
455.

I would say that there is a strong presumption that the
facts will establish the interest which the malfeasance stat
ute condemns, and that in but few and exceptional cases
would the facts not show such an interest.

We have also the added element of a general public policy
that public officials shall have a complete personal disinter
est in public contracts, which does and will affect the appli
cation of the malfeasance law. See Ryan v. Olson, 183 Wis.
290, 292. We have also the principle that business trans
actions between husband and wife, where the rights of
others may be affected, will be closely scrutinized.
In XIX Op Atty. Gen. 445, opinion was given that a

woman member of a school board contracting with her

husband to transport school children did not violate sec.
348.28. That opinion said, pp. 445-446:

" 'A', being the wife of 'B', might conceivably be consid
ered to have an indirect pecuniary interest in the contract,
in view of the fact that there is an obligation upon 'B' as
her husband to support her and that she has the right to
an inheritance from his estate. However, this possible in
direct pecuniary interest is contingent upon future events
and is remote. It does not, .1 think, constitute a present
interest in the contract within the prohibition of the stat
ute."

That opinion was not a studied opinion, and in view of
the authorities I have quoted, I disagree with the absolute
ness of its conclusion.

I am of the opinion and so advise you, that, while it may

be a fact not necessarily flowing from the bare status of

husband and wife, a member of a school board which con-
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tracts with his wife to teach in the school probably is crimi
nally liable under sec. 348.28, and the contract probably is
void.

FMW

Municipal Corporations — School Districts — Division of
Territory — When city annexes territory which includes
only part of her joint school district and part so annexed
includes this district school building, remaining part of dis
trict is not thereby annexed to city for school purposes, nor
does it constitute automatically independent school district.

October 3, 1931.
John Callahan, State Superintendeyit,

Department of Public Instruction.

Under date of September 29 you submit the following
question:

"When a city, by extension of its boundaries, annexes
territory which includes only a part of a joint school dis
trict and the part so'annexed includes the district school
buildings, is the remaining part of the district annexed to
the city for school purposes, or does the remaining territory
constitute and automatically continue as an independent
district?"

I understand that the question pertains to a city of the
second class. I have carefully examined sec. 40.30, Stats.,
62.07 and 66.03 and ch. 394, laws of 1931, which amends
sec. 66.03 (3), and I am constrained to answer your first
question in the negative, that is, that the remaining part of
the district is not annexed to the city for school purposes.
Your second question must also be answered in the nega
tive, that is, that the remaining territory does not consti
tute automatically an independent district. It may be
created into a district under the procedure outlined in sec.
40.30, but it does not automatically become an independent
district.

JEM
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Automobiles — Registration — Courts — Clerk of Court
—It is duty of clerk of court to transmit to secretary of
state, without charge, certified copy of transcript of judg
ment as provided by sec. 85.08, subsec. (11), par. (a),
Stats.

October 5, 1931.

Clark J. A. Hazelwood,

Assistant District Attorney,

Milwaukee, Wisconsin.

With your letter of September 22 you enclose a draft of
a proposed letter to the clerk of the civil court of Milwau
kee county, commenting upon the duties of the clerk of the
court under ch. 478, Laws 1931. In this letter you point
out that sec. 85.08, subsec. (11), par. (a). Stats., relating
to the suspension of licenses of persons who have been
found negligent in respect to the operation of a motor ve
hicle in a civil action for damages and against whom a
judgment has been rendered, applies only to judgments
based on accidents occurring subsequent to the effective date
of this statute. This is in conformity with an opinion ren
dered by this department to the secretary of state under
date of August 12, 1931.*

You also express the opinion that the statute applies to
every such judgment and that it is the clerk's duty to send
to the secretary of state a certified copy or transcript of
such judgment, and that the clerk has no discretion in the
matter. I agree with that portion of your opinion.

You also conclude that in such cases the clerk may not
exact any fee for the certificate or transcript. Inasmuch
as the sending of this material to the secretary of state is
for a state purpose and not for the benefit of any litigant,
and in view of the fact that no provision has been made
for the payment of such fees by the secretary of state, it is
apparent that the statute imposes an additional duty upon
the clerk without additional compensation, and that he may
not, therefore, exact a fee in such cases.
SB

*Page 661 of this volume.
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Banks and Banking — Mutual Savings Banks — Subsec.
(15), sec. 220.08, Stats., authorizing reorganization plan
for delinquent banking corporations, applies to mutual sav
ings banks organized under ch. 222, Stats.

October 6, 1931.
Thos. Herreid,

Acting Commissioner of Banking.

You write:

"Will you kindly give us your opinion on the application
of section 220.08, subsec. (15), to the reorganization of a
mutual savings bank?"

Sec. 220.08, subsec. (1), Stats., provides that "whenever
it shall appear to the commissioner of banking that any
bank or hanking corporation to which this chapter is ap
plicable" is unsafe or its capital impaired, etc., he may take
possession thereof and "proceed to liquidate the affairs
thereof, as hereinafter provided," and subsec. (15) pro
vides for a reorganization plan with the approval of the
commissioner of banking.

Sec. 222.21 (1) reads as follows:

"Every mutual savings bank formed hereunder shall pos
sess the powers and be subject to the provisions of the gen
eral laws relating to corporations, so far as the same may
be applicable, and shall be subject to all of the provisions
of this chapter relating to reports, examinations, liquida
tions, powers, liabilities and forfeitures, so far as the same
may be applicable, except as herein provided. * * *"

Sec. 220.08 is a part of what is now ch. 220 of the stat
utes, while sec. 222.21 is a part of what is now ch. 222 of
the statutes, so that taken literally, the phrase "this chap
ter" in the respective sections refers only to the respective
chapters.

In the statutes of 1898, the corresponding provisions,
both those included under ch. 220 and those included under
ch. 222, were incorporated together in ch.. 94. The bank
ing laws, as incorporated in the then ch. 94 of the statutes,
were revised by ch. 234, Laws 1903, and this revision bill
designated that portion of the law which is now incor-
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porated in ch. 220 as "Chapter I," and that portion of the
law which is now incorporated in ch. 222, as "Chapter III."
The enactments of ch. 234, Laws 1903, thereafter appeared
in the statutes as ch. 94, those provisions now found in ch.

220 being under the subhead, "Chapter 1," and those now
found in ch. 222, being under the subhead, "Chapter III."
What is now sec. 220.08 (1) appeared in ch. 234, Laws

1903, as sec. 7 of ch. I, and in that section the words "or
banking corporation" and the words "to which this chap
ter is applicable," as they now appear in sec. 220.08 (1),
were absent, the section using merely the phrase, "any
bank."

In ch. IV of ch. 234, Laws 1903, the term "bank" was de
fined to include any incorporated banking institution or

ganized under the statutes as they existed prior to the pass
age of the 1903 act or organized under that act. This defi
nition was broad enough to include mutual savings banks,
although "mutual savings bank" was separately defined as
a corporation organized pursuant to the mutual savings
bank provisions of the 1903 act. I am of the opinion that
under these definitions the term-"bank" included a mutual

savings bank.

The act of 1903 included ch. I, entitled "banking depart
ment," ch. II, entitled "state banks," and ch. Ill, entitled
"mutual savings banks," and in sec. 21 of ch. Ill, which
corresponds to present sec. 222.21 (1), instead of the words
"of this chapter" there appeared the words "of this act."

It is clear, therefore, that under the provisions of ch.
234, Laws 1903, the provisions with reference to the liqui
dation of insolvent banks applied to mutual savings banks,
both by reason of the language of sec. 7, ch. I (220.08) and
by reason of sec. 21, ch. Ill (222.21), unless some provision
of the subchapter on mutual savings banks provided other
wise. That subchapter (now ch. 222) contained and con
tains no provision as to delinquency and liquidation, except
by the reference in sec. 21.
The words "any banking corporation" and "to which this

chapter is applicable" were added to what is now sec. 220.08
(1) by ch. 396, Laws 1909, while the liquidations provisions
(now sec. 220.08) and the njutual savings bank provisions
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(now ch. 222) were each a part of the one chapter 94 of
the statutes, so that any ambiguity resulting from the defi
nition of "bank" and the separate definition of "mutual
savings bank" would seem to have been eliminated by the
addition of the phrase "banking corporation," and the in
sertion of the phrase "to which this chapter is applicable"
would seem to have been with the purpose of making defi
nite and certain that the entire section on liquidation ap
plied to all banking institutions under what was then ch.
94 of the statutes, and included mutual savings banks.
The only changes made in the respective sections since,

that might be material to the question we are examining,
were made by two revision bills, one of which became ch.
663, Laws 1911, and the other, ch. 291, Laws 1923.
By ch. 663, Laws 1911, the words, "this act," were

stricken from what is now sec. 222.21 (1) and the words,
"this chapter," inserted in lieu thereof. This revision bill
contained the following as a part of sec. 522 thereof:

"The purposes of this act are * * *.
shall be interpreted as accomplishing those purposes with
out effecting any repeals by implication or any substantive
changes of law."

When this act was passed all of the banking law still
appeared in the statutes as the one chapter, 94.

Ch. 291, Laws 1923, was entitled:

"An act to renumber and rearrange the titles, chapters
and sections of Part 1 of the statutes not before renum
bered and to make statutory references therein conform to
such renumbering, but making no change in the meaning
of the law."

This chapter renumbered the contents of ch. 94 of the
statutes, so as to split it into chapters 220, 221, and 222,
thereby placing the provision for the liquidation of delin
quent banks in ch. 220 and the provisions with reference
to mutual savings banks in ch. 222. Sees. 4 and 5 of this
revision law (ch. 291, Laws 1923) read as follows:

"Section 4. All section and other statutory references
to the sections and chapters renumbered by this act are
hereby changed to correspond with such renumbering.
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"Section 5. This act is not intended to and does not
change the substance of any other statute. The sole pur
pose is to rearrange and renumber the chapters and sec
tions named, in connection with the revision of the statutes
of Wisconsin."

This makes express the general construction of revision
bills to make no substantive change.

I am of the opinion, therefore, that: 1. "Banking corpo
ration," as used in sec. 220.08 (1), includes mutual savings
banks; 2. "This chapter" as used in sec. 220.08 (1) includes
ch. 222, relating to mutual savings banks; 3. "This chapter"
as used in sec. 222.21 includes the provisions of ch. 220, as
well as those of ch. 222.

Before the revision act of 1923 had segregated the mu
tual savings bank sections into a separate chapter of the
statutes, "this chapter," as used in what is now sec. 220.05,
was held, in an opinion of the attorney general, June 19,
1922, XI Op. Atty. Gen. 454, to refer to ch. 94 of the stat-
utes and therefore mutual savings banks were held to be
"doing business under this chapter."

We have authority, also, to affirm the same scope of the
term "this chapter," in both sections, after the segregation
into different chapters as before. In 1856 the code of pro
cedure was enacted as one chapter, and the term "this chap
ter" was frequently used in it. In the revision of 1858, this
code was dismembered and various parts distributed
through the statutes in different chapters. It was held that
nevertheless the term, "this chapter," retained its original
scope, and referred, not to the particular chapter in which
it appeared after the revision, but to the original 1856 chap
ter containing the entire code of procedure. Buckstaff v.

Hanville, 14 Wis. 77, 79; State ex rel. Attorney General v.
Messmore, 14 Wis. 115, 118-119; Smith v. Smith, 19 Wis.
522, 523; Scheftels v. Tabert, 46 Wis. 439, 446.

But subsec. (15), sec. 220.08, was enacted by ch. 172,

Laws 1927, and this raises two questions: (1) Does the

application of the liquidation section of what is ch. 220 to

mutual savings banks include the application of subsequent

additions thereto? (2) Is the "reorganization plan" pro-
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vided for by this new subsec. (15) included within the term
"liquidations" as that term is used in sec. 222.21?

It would seem a strained construction to hold that the

legislature, without explanation, placed in the midst of mat
ter applying to all banking corporations a provision that
it intended to apply only to a part of such corporations.
Such a construction will not be adopted unless it is inevita
ble from necessary limitation in the language or inescapable
principles of statutory construction, which the legislature-
must be presumed to have known and to have taken into
account. The general rule of construction is stated in Rul
ing Case Law as follows:

"* * * It is a general rule that when a statute adopts
a part or all of another statute, domestic or foreign, gen
eral or local, by a specific and descriptive reference thereto,
the adoption takes the statute as it exists at that time. The
subsequent amendment or repeal of the adopted statute has
no effect on the adopting statute, unless it is also repealed
expressly or by necessary implication. But when the adopt
ing statute makes no reference to any particular statute or
part of statute by its title or otherwise, but refers to the
law generally which governs a particular subject, the ref
erence in such a case includes not only the law in force at
the date of the adopting act but also all subsequent laws on
the particular subject referred to, so far at least as they
are consistent with the purposes of the adopting act.
*  * * 25 R. C. L. 908, sec. 161.

Bearing in mind that "this chapter" in the adopting
statute, sec. 222.21, was formerly "this act," and refers to
the whole body of the banking corporation laws, it would
appear that the second rule set forth in the above state
ment is the one here applicable. This conclusion is strength
ened by the correlating phrase in sec. 220.08, making that
section applicable to "any bank or banking corporation to
which this chapter is applicable," "this chapter" here, as we
have seen, including the mutual savings bank subchapter,
now ch. 222. I am of the opinion therefore that subsec.

(15), sec. 220.08, is adopted into sec. 222.21, although added
to sec. 220.08 after the adoption of the provisions of sec.
220.08 in sec. 222.21, at least if the contents of subsec. (15),
sec. 220.08, are within the term "liquidations" as used in
sec. 222.21.
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"Liquidation" has been variously defined and may be said
generally to involve a winding up of the affairs of a cor
poration. See Assets Realization Co. v. Howard, 127 N. Y.
S. 798; Gibson v. American Ry. Express Co., 195 Iowa 1126,
193 N. W. 274. But it may not always involve a dissolution
and winding up. It is said, 37 C. J. 1265, that the word
"is not a technical term, and, therefore, can have no fixed
legal meaning," and in LaFayette Trust Co. v. Beggs, 213
N. Y. 280, 283, liquidation was held to be synonymous with
"settlement with creditors."

Sec. 220.08 provides for a settlement with creditors that
will permit a reorganization of the bank. I am of the opin
ion that the legislature evidenced an intention by placing
subsec. (15), sec. 220.08, in that section that it should ap
ply to mutual savings banks and I am further of the opin
ion that the word "liquidations" as used in sec. 222.21 is
broad enough to include the reorganization plan authorized
by sec. 220.08 (15).
You are, therefore, advised that subsec. (15), sec. 220.08,

applies to mutual savings banks organized under ch. 222.
FMW

Public Officers — Mileage — State Employees — Where
state employee drives his own car and receives compensa
tion pursuant to ch. 373, Laws 1931, he may not accept ad
ditional compensation from other state employees who may
ride with him, and such other state employees may not re
ceive from state as expenses any amount so paid.

October 8, 1931.

Theodore Dammann,

Secretary of State.

Attention 0. C. Brandt, Auditor.

I quote your letter of October 5, as follows:

"An arrangement was entered into by three employees
of a state department, as a matter of convenience, whereby
one man was to furnish his car for state work and be re
imbursed as per chapter 373, laws of 1931, and the other
two were to travel with him at the regular bus rates and
paying the driver of the car.
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"When expense accounts were presented by the two men
traveling with the owner of the car, charging regular bus
rates, audit was refused by this department."

Your action in refusing audit on the amounts paid to
the owner of the car by other state employees is jproper.

Sec. 271.41, Stats., reads as follows:

"No judge, justice, sheriff or other officer whatever, or
other person to whom any fees or compensation shall be
allowed by law for any service, shall take or receive any
other or greater fee or reward for such service than such
as shall be allowed by the laws of this state."

The employee who operated his car and received compen
sation therefor was allowed such compensation for the serv
ice so rendered, and cannot lawfully take or receive any
other or greater fee or reward for such service than that
specifically allowed him under ch. 373, Laws 1931. The
charge made by him to other employees who rode with him
being therefore unwarranted and not lawfully receivable
by him, cannot be approved as a lawful disbursement by
said other employees.

Your attention is further directed to the provisions of
sec. 348.281, Stats., which reads as follows:

"Except as specifically authorized by statute, no officer
or employe of the state shall, directly or indirectly, receive
or accept any sum of money, or anything of value, for the
furnishing of any information, or performance of any serv
ice whatever relating in any manner to the duties of such
officer or employe. Any person violating this section shall
be punished by a fine of not less than twenty-five dollars
nor more than one thousand dollars, or more than six
months' imprisonment in the county jail, or by both such
fine and imprisonment."

As above indicated, the operation of the car was the per
formance of a service relating to the duties of the employee
in question, and, under this statute, he was also forbidden *
to receive or accept any sum of money or anything of value
for the performance of that service.
SB
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Bonds — Under sec. 42.24, Stats., state treasurer may
not require indemnity bond before paying out money on
drafts issued by annuity board in payment for material and
labor to replace drafts which were stolen from representa
tive of annuity board, payment on which has been stopped.

October 8, 1931.

Albert Trathen, Director of Investments,
Annuity and Investment Board.

You submit for the consideration of this department,
with request for an opinion, the following statement of

facts:

"On August 31 there were $2,014.48 of drafts from the
state treasurer that were stolen from a representative of
this department. These drafts were issued to various per
sons for the payment of material and labor and we must
make settlement of these amounts without further delay.
Payment of these drafts has been stopped but before we can
get duplicates we are asked by the state treasurer to sign
an indemnity bond, the same as the form enclosed.

"This indemnity bond is one that is used by individuals
and we do not think that it applies in our case. The state
treasurer is ex ofRcio treasurer of this board and surely
there should not be any individual guarantees for drafts
that were issued on our order.

"Will you kindly advise the proper procedure?"

It is the opinion of this department that the state treas
urer may not require the director of investments of the
annuity and investment board to furnish a bond as guar
antee for drafts that are issued oh the order of the annuity
and -investment board. In Attorney General ex rel. Blied
V. Levitan, (1928) 195 Wis. 561, 219 N. W. 97, it was held
that the state treasurer under sec. 42.24, Stats., is merely
the custodian of the funds and securities belonging to the
state retirement system, and that he is charged with no
responsibility concerning their investment or management,
and that he can incur no liability in making disposition
thereof as directed by the state annuity and inyestment
board, and that the duty of the state treasurer is merely
to safely keep such securities while in his custody.
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Sec. 42.24, Stats., provides:

"The state treasurer shall be ex-officio treasurer of the
state annuity and investment board and of the state retire
ment system, and shall give an additional bond in such
amount and with such corporate sureties as shall be re
quired and approved by the state annuity and investment
board, the cost of which shall be borne by said board."

In the language of Mr. Justice Owen, in the case of
Attorney General ex ret. Blied v. Levitan, (1928) 195 Wis.
561, 563, 219 N. W. 97:

"* * * This provision of law does no more than make
the state treasurer the mere custodian of the funds and
securities belonging to the State Retirement System. He is
merely the treasurer of the Annuity Board. He is charged
with no responsibility concerning the investment or man
agement of the funds and securities belonging to the State
Retirement System. Being merely the custodian of these
funds and securities, the management of which is vested
exclusively and comprehensively in the Annuity Board, he
can incur no liability in making such disposition of the
funds and securities deposited with him as may be directed
by the Annuity Board. His duty is to safely keep such se
curities while in his custody, and there his duty ends."

It is the opinion of this department that, under the pro
visions of sec. 42.24, Stats., as interpreted by the supreme
court of Wisconsin, the state treasurer as treasurer of the

annuity board may not demand an indemnity bond before
paying drafts that are issued on the order of the annuity
and investment board to various persons for payment of
material and labor to replace drafts which were stolen frons
a representative of the annuity board.

HHN
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Trade Regulation — Trading Stamps — Merchant who
gives with each one dollar purchase ticket upon which vote
may be cast for "queen" who is to receive one hundred
dollar prize, violates trading stamp law; but if vote is orally
given to merchant and recorded by him, it is questionable
if law is violated.

October 8, 1931.

R. C. Trembath,

District Attorney,
Hurley, Wisconsin.

You ask if the following is a violation of the trading
stamp law;
"A local store is putting on a contest and they are hav

ing the woman's club, church organizations and other chari
table organizations each nominate a young lady whom they
will have as their queen. People will then go to this store,
buy their goods, and every dollar purchase will entitle the
purchaser to vote for whichever girl he wants to. The
girl getting the most votes will get a hundred dollar prize
at the end of the contest."
The trading stamp law, ch. 134, Stats., provides, sec.

134.01, subsec. (1):

"No person, firm, corporation, or association within this
state shall use, give, offer, issue, transfer, furnish, deliver,
or cause or authorize to be furnished or delivered to any
other person, firm, corporation, or association within this
state, in connection with the sale of any goods, wares or
merchandise, any trading stamp, token, ticket, bond, or
other similar device, which shall entitle the purchaser re
ceiving the same to procure any goods, wares, merchan
dise privilege, or thing of value in exchange for any such
trading stamp, token, ticket, bond, or other similar device,
*  *

The attorney general on November 17, 1930, XIX Op.
Atty. Gen. 558, gave opinion that a vote in a voting contest
was a "thing of value" within the meaning of the trading
stamp law, citing Corporate Organization & Audit Co. v.
Hodges, (1918) 47 App. D. C. 460, L. R. A. 1918E 491, and
Rex. V. Pollock, 36 Ont. L. E. 7, 28 D. L. R. 545. The fol
lowing is quoted from the latter case, p. 10:
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"The person to whom the ticket was'given was a pur
chaser of goods; and it was given to him as such and to be
of some advantage to Ifim. It was not given to him as
something that was worthless. Now, was it of any such
advantage? If so, it was a 'premium.' Obviously it must
have been considered by both parties to the transaction as
such; and obviously, too, it was, because it gave to the
buyer a right to contest for, and to aid him in the contest
for, a prize, or to aid some one else in that contest, and
also to sell his rights under the ticket."

The opinion of the attorney general closed with the fol
lowing comment:

"In the matter now before us it is very easy to see that
while the contest is young the tickets in question would
not be of much value but as the contest progresses and
narrows down to a few contestants the ticket would be of
considerable value and might 'lure to improvidence in buy
ing.' A contestant would gladly buy bread and have his
friends do so for the sake of getting the tickets which would
entitle him to the merchandise privilege of winning the
prize. It is our opinion that the scheme is a violation of
both sees. 134.01 and 348.15."

You do not describe the manner in which the voting is
done, i. e., whether a ballot is given the purchaser, or
whether his vote merely is then and there recorded by the
merchant. If a ballot is given, it clearly is a "ticket
*  * * or other similar device" within the meaning of

the trading stamp law. If the vote is orally given and is
recorded by the merchant, a closer question is presented.
The attorney general gave an opinion on July 26, 1922, XI
Op. Atty. Gen. 573, that the entry from time to time of
credits on a card that was furnished the purchaser was the
giving of a "ticket * * or other device," each time

such credit was entered. The entry of the vote by the mer
chant in a record kept by him would be equivalent to the
entry in such a record of the credits in the case dealt with
in that opinion.

This would undoubtedly have the same effect in the par
ticular instance as the giving of a physical ticket upon
which the vote was written and which was deposited, but
it would not be capable of the same widespread use and in
view of the methods generally being practiced when the
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trading stamp law was enacted, and of that law's being a
penal statute and therefore to be strictly construed, I ques
tion if such a method would violate it.

FMW

Public Health — Cemeteries — Real Estate — Plats —

Plat of land for burial purposes, filed under sec. 157.07,

Stats., need not conform to requirements of sec. 236.02.

October 10, 1981.

G. Arthur Johnson,

District Attorney,
Ashland, Wisconsin.

You submit for the consideration .of this department the
following statement of facts with a request for an opinion

thereon:

"The cemetery association of the city of Ashland organ
ized under chapter 157 of the statutes as amended by chap
ter 126 of the laws of 1931, has submitted what it refers to
as a plat of portion or portions of land for burial purposes.
This plat is simply a diagram with the various lots indi
cated by numbers and also containing various driveways,
etc. It does not in any way indicate:
"1. The length and course of exterior boundary lines and

of the boundary lines of the lots.
"2. It refers to no measurements.
"3. It has circular boundaries but does not describe the

arc of the circle or the center line of the curve of any road
or driveway.
"4. It does not in any way give the location of the tract

being subdivided with reference to a monument or monu
ments of the United States government system, and does
not in any way relate to any corner estalDlished by the
United States government survey or any other survey.
"It is my opinion that a plat for cemetery purposes filed

under section 157.07 of the statutes must conform to the
requirements of section 236.02 of the statutes."

Ch. 157 of the statutes of the state of Wisconsin of 1931

relates to cemeteries. Sec. 157.07 provides:

"The board of trustees shall survey and plat such por
tions of the lands as may from time to time be required for
burial, into lots, drives and walks, and record map thereof
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in the office of the register of deeds. No such plat or map
shall be recorded unless laid out. and platted to the satisfac
tion of the county board of such county, and the town board
of the town in which such land is situated, and the board
of trustees shall cause the same to be recorded within thirty
days of the date of such approval, together with the evi
dence of the town and county boards' approval, which shall
be a copy of the resolution adopted by such county board
and by such town board, certified by the county clerk and
the town clerk, respectively, and affixed to such map or
plat. For failure to do so, the plat shall be void and of no
effect and each trustee of an association shall forfeit twen
ty-five dollars to the county."

Sec. 157.08, Stats., provides:

"(1) After the map is so recorded, the board may sell
and convey platted lots, expressly restricting the use to
burials, and upon such other terms, conditions and restric
tions as the board directs. Conveyances shall be signed by
the chief officer of the board, and the secretary or clerk,
and before delivering the secretary or clerk shall enter in
a book kept for that purpose, the date and consideration and
the name and residence of the grantee. The conveyances
may be recorded with the register of deeds.
"(2) The trustees of a cemetery association may sell and

convey for other than burial purposes any portion of its
cemetery in which there shall have been no lots sold or
conveyed and no burials made. A majority of the trustees
shall file with the county court their verified petition de
scribing the portion and setting forth the facts and rea
sons for conveyance. The court shall by order fix a time
for hearing upon not less than thirty days' notice by publi
cation in a newspaper at least three weeks successively. If
the court find that the proposed sale is for the best interest
of the association and that the rights of none to whom lots
have been conveyed will be injured it shall enter an order
reciting the jurisdictional facts and its finding and author
izing the conveyance. The order shall be effective when
recorded by the register of deeds.
"(3) The board may sell personal property at discretion.
"(4) The board may vacate or replat any portion of its

cemetery upon the filing of a verified petition by a majority
of the trustees with the county court describing the portion
and setting forth the facts and reasons therefor. The court
shall by order fix a time for hearing upon not less than
thirty days' notice by publication in a newspaper at least
three weeks successively. The owners of all lots affected by
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the proposed vacating or replatting shall be served with a
written notice, either personally or by registered mail at
least ten days before the time fixed for hearing. If the
court finds that the proposed vacating or replatting is for
the best interest of the association and that the rights of
none to whom lots have been conveyed will be injured, it
shall enter an order reciting the jurisdictional facts and its
findings and authorizing the vacating or replatting of the
lands of the cemetery. The order shall be effective when
recorded by the register of deeds."

Ch. 236 of the statutes relates to platting lands, record
ing and vacating plats. Subsec. (1) of sec. 236.01, Stats.,
provides:

"Any person owning any tract of lands, wherever situ
ated, wishing to divide the same into lots, streets and alleys
for the purpose of sale or assessment, or both, may cause
the same to be accurately surveyed and divided into lots,
or lots and blocks, streets and alleys, commons or public
grounds as he may choose."

Sec. 236.02, Stats., sets forth the requii'ements to be fol

lowed to entitle a plat of land to be recorded.

It is the. opinion of this department that a cemetery asso
ciation, organized under ch. 157, Stats., may survey and
plat lands for burial purposes and record a map thereof in
the office of the register of deeds without complying with
the provisions of ch. 236.
That this was the evident intention of the legislature

may be ascertained by the fact that ch. 157 sets forth a

complete code relative to cemeteries. It provides for munici
pal cemeteries, cemetery associations, for the holding and
location of cemetery property; it provides for platting, con
veyances, use of the proceeds, alienation and use of ceme
tery lots and their improvement and care. Had the legisla
ture intended that the platting of cemeteries should con
form to the provisions of ch. 236, it would have been easy
for the legislature to express its intention in plain words.
Instead, it provided, in sec. 157.07, that the board shall
survey and plat such portions of the lands as may from
time to time be required for burial, into drives, walks and

lots, and record the map thereof in the office of the register
of deeds. It further provides that after the map is so re-
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corded, the board may sell and convey the platted lots. A
careful examination of chs. 157 and 236 leads to the con

clusion that a plat for cemetery purposes filed under sec.
157.07, Stats., need not conform to the requirements of
sec. 236.02.

It is suggested that although ch. 157 does not so spe
cifically provide, it is advisable, in order to avoid further

confusion in the boundaries and titles, that the cemetery
plat show where it is by governmental subdivisions and

dimensions, metes and bounds of the whole; that it also
show the roads and the lots as platted. While a plat of
land for burial purposes filed under sec. 157.07, Stats., need
not conform to the requirements of sec. 236.02, Stats., it is
clear that the town board and the county board may en

force the requirement that the boundaries and titles of the
plat be shown by governmental subdivisions and dimen

sions, metes and bounds of the whole, and all roads and lots
under the powers conferred by sec. 157.07, Stats., by refus
ing approval until the plat of land for burial purposes

meets the requirements heretofore stated.
HHN

Counties — County Forest Reserves — County board
resolution that application be made to state conservation
commission to place certain county owned lands under for
est crop law is not resolution under sec. 59.98, Stats., for
creation of county forest reserve.
Lands acquired by county prior to enactment of sec. 59.98

and land thereafter acquired through tax title or otherwise
without reference to creation of county forest reserve may
be placed in such reserve by proper procedure under sec.
59.98.

October 12, 1931.

C. F. Morris,
District Attorney,

Washburn, Wisconsin.
You request opinion upon the following:

Question No. 1: "At the special meeting of the county
board of Bayfield county, April 28, 1931, a resolution was
adopted which, among other things, provided '—that appli-
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cation be made to the state conservation commission to
place those lands classified as forestry under the forest
crop law.'
"Chapter 455, Laws 1931, sec. 2, adding new section num

bered 59.985, provides: 'Any county having established and
maintaining a county forest reserve under the provisions
of this section and having entered the same under the for
est crop law, shall receive from the state an amount equal
to ten cents for each acre of land within such forest re
serve.'

"Can the county board by application of the above quoted
provision of the resolution of the county board adopted on
the 28th day of April, as provided by sec. 59.98 (1) lay the
foundation for action by the county board establishing a
county forest reserve?"

Question No. 2: "Section 59.98 provides that the county
board of any county may, by resolution, acquire land by
tax deed or otherwise, for the purpose of establishing a
county forest reserve, etc. Bayfield county has a large num
ber of acres of lands heretofore acquired by tax deed, but
such tax deeds were not taken 'for the purpose of estab
lishing a county forest reserve.'
"Can such land so heretofore acquired be included in a

forest reserve and can a forest reserve be created of such
lands?"

You have submitted a copy of the resolution of the
county board, which reads:

"Whereas, the zoning committee has classified the county
owned lands as instructed by the county board at their last
annual meeting, and
"Whereas, it appears that certain lands are suited for

agriculture and others are best suited for forestry, and
*  ♦ *

"Be It Resolved, by the boar-d of supervisors of Bayfield
county duly assembled this 28th day of April, 1931, that
those lands classified as. agricultural be offered for sale as
such and that an application be made to the state conser
vation commission to place those lands classified as for
estry under the forest crop law."

The "forest crop law" is contained in ch. 77 of the stat
utes.

The forest reserve law is contained in sec. 59.98.

Sec. 59.98 reads:
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"(1) The county board of any county may by resolution
acquire land by tax deed or otherwise for the purpose of
establishing a county forest reserve, which resolution may
be submitted for approval to a vote of the people if the
county board so determine. If the board shall determine
not to submit such resolution to a vote of the people or if
a petition for submission be not filed as hereinafter pro
vided such resolution shall be referred to the next meeting
of the board and shall be published for at least three weeks
prior to such meeting. If the board shall fail to submit
such resolution then upon a petition signed by ten per cent
of the electors of the county voting for governor at the last
general election demanding a referendum thereon be pre
sented to the county clerk within ninety days after the adop
tion of such resolution by the board, the county clerk shall
cause the question to be submitted to the electors of the
county at the next ensuing general election and the resolu
tion shall not be in effect nor be in force unless a majority
of the electors voting thereon shall approve the same."

I am of the opinion that the resolution of April 28 can

not be the basis of action by the county board at its next
meeting for the establishment of a county forest reserve.

The resolution specified in sec. 59.98 (1) must be a resolu
tion for the establishment of a county forest reserve. The

resolution as adopted is that application be made to place
the lands under the forest crop law.

There are three separate provisions relating to forest

lands:

First, sec. 59.97, authorizing counties to zone;

Second, sec. 59.98, authorizing the establishing of county
forest reserves; and

Third, ch. 77, the forest crop law, which is a law to foster
forestry by deferring taxation on forest lands.

It would appear from the resolution adopted in April
that your county had zoned, and likewise it appears that
the county board desires to put the land under the forest
crop law. But there is nothing in the resolution that in any
way relates, so far as I can see, to the establishment of a
forest reserve. This resolution gave no notice that the

county board was proposing to establish a forest reserve
without the referendum which might be brought about by
petition of ten per cent of the electors. This alone would
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be conclusive against its language being construed as a res
olution to establish a county forest reserve.

I therefore answer your first question, No.

On its face, sec. 59.98 seems to contemplate future acqui
sition of lands for forestry reserve purposes. It would
seem absurd to think that the legislature, with the clear
intention of fostering forestry, would enact a law authoriz
ing forest reserves, and yet have an intention that lands

could not go into such reserves merely because acquired by
the county prior to the establishment of the reserve. Cer
tainly the statute makes no distinction between land ac

quired by tax deed and land acquired otherwise, so that the

method of acquisition of previously acquired land has no
bearing as^ to whether the land may go into a forest reserve.
Many other statutes have similar language, for example:
Sec. 61.36 provides that the village board "may acquire

land" to lay out and open, widen or extend streets, etc.
Sec. 62.22 provides that the city "may acquire by gift,

purchase or condemnation" land for streets, alleys, public
•grounds, parks, cemeteries, etc.

Sec. 83.07 provides that the county or town board "may
acquire any lands" needed to carry out the provisions of
ch. 83, relating to state highways.

Sec. 27.065 provides that the county board "may acquire
the lands necessary" by gift, purchase, condemnation or
otherwise.

In none of these examples do the statutes mention the use

of already owned property. And yet if, for example, a city
owned a piece of land not acquired for some special pur
pose, would anyone doubt its power to utilize it for any of
the purposes for which it "may acquire" land, as authorized
by sec. 62.22? Or must a village open a road over a route
not desired merely because it happens to own land in the
line of the route desired, the statute not authorizing it, in
express terms, to use already acquired land but merely say
ing that it "may acquire" ?

The legislature has indicated an intention that forestry
shall be fostered. Sec. 28.15 authorizes any county to ex
change any county-owned lands for other lands adapted to
forestry purposes. Sec. 59.98 (2) .(i) authorizes the county
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board "to extend and consolidate any lands or waters in the
county suitable for any of the purposes permitted by this
section by exchange of other lands or waters purchased
under the provisions of this section." In a definition of

"lands purchased for forest reserve," for a state forestry
reserve, sec. 24.01 (10) includes "all lands acquired by the

state through tax sales and tax deeds." This definition has
no bearing on our question except as it shows a legislative
intent to permit the state to include previously acquired tax
lands in the forestry reserve, giving a retrospective mean
ing to the words "purchased for."
The zoning law, sec. 59.97, permits zoning for "agidcul-

ture, forestry and recreation." In so far, therefore, as it .

relates to forestry, it is but an aid in the fostering of for
estry. In subsec. (2a) of that section the legislature has

said:

"When any county acquires lands by tax deeds, the coun
ty board may exchange any such lands for other lands in
the county for the purpose of promoting the regulation and
restriction of agricultural and forestry lands."

And subsec. (5) says:

"The powers herein granted shall be liberally construed
in favor of the county * *

I am of the opinion that the legislature did not intend,
when it said "may acquire," to limit the county by permit
ting only future acquired lands to be put into a forest re

serve. If future acquired lands may go into such a reserve,
there is no apparent reason why already acquired lands may
not go into the reserve, in the absence of such already ac
quired lands having been acquired subject to some special
use. That is to say, I can see nothing in the mere time of
acquirement that makes some land different from other
land in so far as its utility for forest reserve purposes is
concerned. To hold that land already acquired is unfit for
forestry purposes merely from the fact that it is already
acquired, approaches the absurd; and it is an elementary
principle of statutory construction that no statute shall be
construed to produce an absurdity if another construction
may reasonably be arrived at.
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I therefore answer your second question, Yes, and ad
vise you that a county may create a forest reserve from
lands theretofore acquired without reference to the estab
lishment of a forest reserve and also that a county may add
to a forest reserve lands so acquired.

FMW

Banks and Banking — Where stockholder in insolvent
bank taken over by commissioner of banking claims right

to rescind his subscription on ground of fraud and seeks to
file claim with commission for deposit which had been offset
against his subscription note, commissioner should reject
claim under sec. 220.08, subsec. (5), Stats., and leave de
termination of question to court.

October 13, 1931.
THOS. Herreid, Acting Commissioner,

Banking Department.

You state that some time prior to the suspension of the
Franklin State Bank the capital was increased and stock

sold, for some of which notes were taken; that after sus
pension of the bank several who purchased the new stock
commenced an action to set aside their purchases on the
ground of fraud; that some of these had deposits with the
bank, and that the deposits were offset against the notes
given for the stock.

You state that one such stockholder, whose $700 deposit
was offset against his $3,500 note given for stock requests
the right to file claim for his deposit. You ask opinion as
to your procedure in the matter.

Sec. 220.08, subsec. (5), Stats., provides:

"* * * If the commissioner doubts the justice and
validity of any claim, he may reject the same, and serve
notice of such rejection upon the claimant either by mail
or personally. * * An action upon a claim so re
jected must be brought within six months after such serv
ice."

Your request for advice in itself indicates that you have
doubt as to the justice and validity of the claim. A simple
answer to your question, therefore, would be to advise you
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•

to reject the claim and permit the court to determine its
validity if the claimant sees fit to bring action. I so ad
vise you, because it seems to me that the intention of sec.
220.08 (5), without perhaps actually being mandatory, is
that the commissioner .shall reject all claims not clearly
valid and just. I think the claim in question is reasonably
open to doubt.

In Farmers' State Bank v. Empey, 35 S. D. 107, 111, 150
N. W. 936, it is said:

"* * * right of the bank, acting for its creditors,
to hold the stockholders upon their statutory liability, is
based upon the doctrine of estoppel, and, where there is
nothing that should estop a stockholder from setting up a
rescission of his purchase of stock, he should be allowed to
prove the same and, upon such proof, should be released
from liability—where the reason for the law does not exist
the law should not apply. In volume 1, Bolles' Modern Law
of Banking, 137, it is said:

" *A defrauded purchaser can rescind his purchase even
after the bank's insolvency. To justify a rescission the
proof must be clear and the buyer's action prompt, after
discovering the bank's insolvency. But if creditors are to
suffer thereby, the rescission will not be permitted.'
"The burden of proof is on the party relying upon a re-

cission to affirmatively show the equities in his favor, and,
among such equities, the fact that there are no creditors
who became such while he was a registered stockliolder.
*  * * It was well said in Bank v. Newbegin, 20 C. C. A.
339, 74 Fed. 135, 33 L. R. A. 727:

" 'There are obvious reasons why a shareholder of a cor
poration should not be released from his subscription to its
capital stock after the insolvency of the company, and par
ticularly after a proceeding has been inaugurated to liqui
date its affairs, unless the case is one in which the stock
holder has exercised due diligence, and in which no facts
exist upon which corporate creditors can reasonably predi
cate an estoppel. When a corporation becomes bankrupt,
the temptation to lay aside the garb of a stockholder, on
one pretense or another, and to assume the role of a credi
tor, is very strong, and all attempts of that kind should be
viewed with suspicion. If a considerable period of time
has elapsed since the subscription was made; * * *
and above all, if any considerable amount of corporate in
debtedness has been created since the subscription was
made, which is outstanding and unpaid—in all of these
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cases the right to rescind should be denied, where the at
tempt is not made until the corporation becomes insolvent.
But if none of these conditions exist and the proof of the
alleged fraud is clear, we think that a stockholder should
be permitted to rescind his subscription as well after as
before the company ceases to be a going concern.'
"See, also, Stufflebeam v. De Lashmutt, (C. C.) 101 Fed.

367."

See also Foster v. Broas, 120 Mich. 1, 79 N. W. 696, and
Robertson v. Comvay, 188 Fed. 579, 110 C. C. A. 377. See
also cases cited, 7 C. J. 516-517, note 14, in support of the
statement that

"A stockholder cannot defend against his liability as such
on the ground of fraud in procuring his subscription, un
less the circumstances are such that his equity to rescind
is superior to the rights of the creditors of the bank."

As to the claim in question, it would seem clear that the
depositor has a proper right to file his claim for the $700
deposit in event that the court should, in the rescission ac
tion, decree rescission of the stock subscription, as such a
decree would wipe out this $3,500 obligation to the bank and
incidentally wipe out the offset. On the other hand, if the
court does not permit rescission, and if the offset was proper,
it seems equally clear that his claim for the deposit is im
proper.

In my study of this matter, the question has arisen in my
mind as to the absolute right to offset the $700 deposit
against the $3,500 note, but I have not gone into this suffi
ciently to pass upon it; nor do I consider it of importance
in this present opinion. The doubt was raised in my mind
by the statement of the court in Docter v. Riedel, 96 Wis.
158, 162, as follows:

"The plaintiffs had an open account at the bank, upon
which there stood $850 to their credit, and they claim that
should have been applied upon the note. Whether the bank
had a right to make such an application without consent
may be doubtful, but, whether it could do so or not, we see
no reason for holding that it was obliged to do so." (Italics
ours.)

The general rule seems to be that the bank may offset.
Doyle V. Josman State Bank, (Mich.) 151 N. W. 602, 603: .
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"The principle is well settled that the deposits and notes
of the same person in an insolvent bank can be set off
against each other even before the maturity of the notes
in the hands of the bank. * * *"

See also 7 C. J. 746, sec. 537.
In any event, there seems to be sufficient doubt as to the

depositor's claim so that you may exercise the right given
by sec. 220.08 (5) and reject the claim.
FMW

Automobiles — Registration — School teacher employed
from October to June in Wisconsin, has moved to Wiscon
sin within meaning of sec. 85.05, Stats., and is required to
register his automobile.

October 14, 1931.
John A. Conant,'

District Attorney,
Westfield, Wisconsin.

I quote your letter of October 5, as follows:

"A man living in the state of Indiana and claiming that
as his home is teaching school in Westfield. He will be
here until next June. He has an Indiana license on his .car.
The car will be in Indiana for two weeks at Christmas time
and one week at Easter time. Will you kindly advise
whether or not he must take out a Wisconsin license?"

The test under sec. 85.05, Stats., is whether the person
in question has moved to Wisconsin. The statute does not

require that he should have become a voter in Wisconsin,
or that he complies with the legal requirements for becom
ing a voter. You do not state whether the man in question
is married and has a family. If he were a family man, and
had not brought his family with him, that might be per
haps an indication that he had not moved into Wisconsin.
However, a single man who accepts employment for a
period of eight or nine months may, I think, be assumed to
have moved to the locality in which such work is to be per
formed.

You are therefore advised that under the facts stated, a
Wisconsin license should be required. See XV Op. Atty.
Gen. 411.

SB
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Automobiles — Registration — Under sec. 85.08, subsec.
(10), Stats., registration is suspended only as to vehicles
registered in name of person convicted of offenses therein
enumerated.

October 14, 1931.

Theodore Dammann,

Secretary of State.

I quote from your letter of October 5, as follows:

"I would like to know: If a person is convicted under
85.08 (10) and he is not the owner of the automobile that
he was operating, or any automobile, does the conviction
suspend or revoke (as the court may recommend) the op
eration of the automobile driven?
"In case where the son or daughter are driving their

parent's car and are convicted for the violation of sec. 85.08
(10), can we suspend or revoke the operation of this car?"

The language of sec. 85.08, subsec. (10), Stats., makes it
clear that when a person operating an automobile is con
victed of an offense therein specified, the suspension of reg
istration applies only to vehicles which are registered in
such person's name. The following is quoted from par. (j),
relating to the proof of financial liability which must be
furnished as a condition of reinstatement;

"* * * Such proof in said amounts shall be furnished
for each motor vehicle registered by such person, and if
there is no motor vehicle registered in his name, then such
proof shall be furnished covering his responsibility aris
ing from the driving of any motor vehicle by him, except
as hereinafter provided. * *"

This statute provides that the registration certificates of
any person who shall be convicted shall be suspended.

Again, in par. (k), it is provided that such judgment
of conviction shall operate at once as a suspension of any
registration certificate or certificates held by such person on
any motor vehicle in this state.
The answer to each of your questions is, therefore, in the

negative.

SB
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Fublic Officers — Attorney general is not official advisor
of judges or courts of state and does not render official
opinions to them for their guidance in pending matters.

October 17, 1931.
Simon Horwitz,

Assistant District Attorney,
Oshkosh, Wisconsin.

I have your request for an opinion upon the Meier case.
You say:

"* * * Proceedings were instituted on the petition
of a social worker operating from the St. Joseph's Orphan
age of Green Bay, somewhat closely associated with the Su
perior Orphanage, and testimony was taken September 2d,
1931.

Your question seems to relate to these proceedings and
seems to ask the opinion of the attorney general upon mat
ters of fact upon which I gather testimony was taken.
In the first place I should have to know more about these

proceedings in order to venture an opinion. You do not
even state the nature or purpose of the proceedings.
In the second place an opinion by the attorney general

under the circumstances, it seems to me, would be of doubt
ful propriety, this being a matter pending in court and the
request being made, not for the guidance of the district
attorney, but as you say, "at the request of the juvenile
judge." While the attorney general is the official advisor
of the district attorneys of the state, he is not the official
advisor of the judges or the courts of the state.
I quote from an official opinion of the attorney general

May 22, 1931

"Inasmuch as your statement indicates the matter is now
pending before a court of competent jurisdiction, charged
with the duty of judicially determining the question you
ask, the attorney general cannot, with propriety^ pass upon
it. It has been a rule of the attorney general's department
of long standing not to render opinions concerning mat
ters actually in litigation. The reason, of course, is appar
ent in that such opinions, if rendered, would be of no value

*Page 322 of this volume.
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in determining the question at issue and might seriously
embarass the department in cases where it became the duty
of the attorney general to appear in such litigation on be
half of the state or its officers. This policy of the depart
ment, as expressed in the opinions found in XVI Op. Atty.
Gen. 270, XII Op. Atty. Gen. 259, I Op. Atty. Gen. 443 and
I Op. Atty. Gen. 453, 455, is adhered to, and I am obliged,
therefore, to decline to express an opinion on the question
submitted."

No doubt, official opinions are often rendered by the at
torney general where the matter is pending in litigation,
but that is when this feature is undisclosed or lost sight
of, or as counsel to the district attorney or other official
whom the attorney general is required to advise as to his
duty or conduct in the case.

If I have misunderstood the situation in this respect or
you consider for any other reason that an official opinion
should be rendered, kindly write the attorney general again.
FMW

Legislahire — Legislative Districts — If legislature fails
to reapportion legislative districts at first session after fed
eral census, it may reapportion at subsequent special or
regular session.

It would seem that changes in legislative districts inci
dental to annexation of territory to city may be made be
tween apportionments but that where new political subdi
vision is created territory remains in same senate and same
assembly district.

October 17, 1931.

Milton T. Murray, Secretary,
Legislative Reapportionment Committee,

Milwaukee, Wisconsin.

You ask whether or not the legislature may redistrict
after having failed to make a reapportionment of senate
and assembly districts at the first session after the census.
The constitutional provision is found in sec. 3, art. IV,

Wis. Const.:

"At their first session after each enumeration made by
the authority of the United States, the legislature shall
apportion and district anew the members of the senate and
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assembly, according to the number of inhabitants, exclud
ing Indians not taxed, soldiers, and officers of the United
btates army and navy."

In 1891 the Wisconsin constitution provided for a state
census and provided for reapportionment by the legislature
"at their first session after such enumeration." The leg
islature of that year passed a reapportionment act, and
in an appropriate action the court held it to be unconstitu
tional. State ex. rel Attorney General v. Cunningham, 81
Wis. 440. On pages 516-517, the court said:

"Apprehensions have been entertained as to the effect
which a decision adverse to the validity of the act will have
upon past legislation, and upon the competency of the pres
ent legislature to pass a valid apportionment, as it is said
that the apportionment act of 1887 is obnoxious to the same
objections as this one. Upon the assumption that the act
of 1887 is void for any reason, senators and members of
assembly who have been elected and qualified under it are
such de facto, and their acts are valid as to the public and
third persons, within repeated decisions of this court. In
re Boyle, 9 Wis. 264; State v. Bloom, 17 Wis. 521. And it
is no doubt competent for the legislature, at a special ses
sion hereafter called, to pass a valid apportionment act,
notwithstanding the requirement of the constitution that
it be passed at the session next after the last enumeration.
The plain intent of this provision is to enable a new appor
tionment to be made at the earliest practicable period after
the enumeration, to the end that the change in the repre
sentation thereby required shall readily become effective
and not be unreasonably delayed. The duty to pass such
an act is a continuing one from the time it is constitution
ally devolved upon the legislature until performed, though
when thus performed the power to pass any other such
act is exhausted and will not again arise until after an
other enumeration. It has been held in Rumsey v. People,
19 N. Y. 41, that under the provisions of the constitution
of New York, in substance the same as our own, an appor
tionment act, passed at a session subsequent to the next
one after the enumeration, was valid; and the first appor
tionment act which became operative in this state was not
passed at the next session after the census of 1850, which
was held in 1851, and not until the session of 1852, the
one passed at the session of 1851 having been vetoed; but
no difficulty was experienced by the delay, and it seems
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plain, both upon principle and precedent, that no objection
exists to the passage of a valid act of apportionment at a
special session which may be hereafter called. * * *"

In Botti V. McGovern, 97 N. J. Law 353, it was held that
the duty is a continuing one from the time it devolves upon
the legislature until performed.
From the Cunningham case, the following appears to be

the law of Wisconsin;

1. Failure to pass a reapportionment act at the first ses
sion after enumeration does not result in a lapse of the
power; but
2. On the contrary, the duty continues until performed.
3. The power to reapportion does not lapse by the veto

of an act, nor by there being an adjudication that it is un
constitutional.

4. The duty may be performed at a special session.
5. The duty may be performed at a subsequent session.
6. Legislators elected from districts prescribed by an un

constitutional apportionment act are nevertheless de facto
and may pass a reapportionment act.
In Fergus v. Marks, 321 111. 510, 152 N. E. 557, 46 A. L.

R. 960, 964, it was said that the judiciary is without power
to force the legislature to act; that the legislature "alone
is responsible to the people for a failure to perform that
duty."
From these decisions I am of the opinion that the leg

islature may enact the required senate and assembly dis
trict reapportionment act at any regular or special session.
You also ask what the situation would be with the new

Milwaukee wards if the legislature did not redistrict the
assembly and senatorial districts.

Sec. 4, art. IV of the- Wisconsin constitution reads as fol
lows:

"The members of the assembly shall be chosen biennially,
by single districts, on the Tuesday succeeding the first Mon
day of November after the adoption of this amendment, by
the qualified electors of the several districts, such districts
to be bounded by county, precinct, town or ward lines, to
consist of contiguous territory and be in as compact form
as practicable."
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In Slauson et al. v. City of Racine, 13 Wis. 398, the court
held that even though the constitution be interpreted (as
it eventually was in State ex rel. v. Cunningham, supra) to
prohibit a second redistricting prior to the next census, the
incidental changes in districts flowing from changes in
municipal boundaries was not prohibited, the court saying,
pages 401-402:

"But assuming that, we still think the implied prohibi
tion does not extend to such changes in these districts as
may result incidentally from the exercise of the acknowl
edged power of the legislature to organize counties, towns
and cities, and change the boundaries of such as are already
organized. Of the existence of this power there is no ques
tion. The constitution imposes no express limitation upon
it material to this inquiry. The occasions for its exercise
are constant and frequent, having no relation to or connec
tion with the stated periods prescribed for apportionment.
And we think the provisions upon the latter subject should
be deemed to have been adopted in contemplation of the
existence of this power, and that therefore the implied pro
hibition which may fairly be derived from them, is so
qualified as not to include changes in these districts aris
ing incidentally from an increase or decrease by the legis
lature of the towns, cities or counties of which they may be
composed. The restriction is upon the power to apportion
and organize these districts by laws having that object
alone. But it is subject to the power to organize and change
the boundaries of the political divisions of the state.

"This conclusion may seem liable to the objection of per
mitting that to be done indirectly which could not be done
directly. But it really is not so, if we are right as to the
extent of the implied prohibition to be derived from the
provisions concerning appointment [apportionment]. For
then the prohibition included only a direct re-organization
of these districts, and left them subject to such incidental
changes as might occur by changes in the cities, towns or
counties so constituting them. This qualified prohibition
may well exist in connection with the intent to leave the
other power unimpaired. And when the framers of the
instrument carefully avoided inserting any express prohibi
tion, like that in other constitutions, we do not feel war
ranted in extending an implied one, so as to restrict an
acknowledged power of the legislature, entirely independent
of the subject-matter out of which the implied prohibition
arises. * * *"
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In State ex rel. Hicks v. Stevens, 112 Wis. 170, it was

held that, the legislature having created a new county out
of a portion of the territory of one of the assembly districts
in an old county, but having provided that it should form
a part of the original district until otherwise apportioned
according to law, the new county might be treated as non

existent for the purpose of electing an assemblyman, the
court saying, pp. 171, et seq.:

"Bardeen, J. The decisions in the cases of State ex rel.
Att'y Gen. v. Cunningham, 81 Wis. 440, and State ex rel.
Lamb v. Cimninghayn, 83 Wis. 148, settled the question that
the legislature had no power to break up county lines and
boundaries in apportioning assembly districts; that the pro
visions of sec. 4, art. IV, of the constitution, that assembly
districts should 'be bounded by county, precinct, town or
ward lines,' was mandatory; and that any apportionment
act in violation thereof was void. No doubt has been
thrown upon the correctness of those decisions. Counsel
for the defendants have argued at considerable length that
under Slauson v. Racme, 13 Wis. 398, we should hold that
the provisions of the constitution are only applicable when
the legislature is making a general apportionment act.
Without attempting to combat or overrule the exact point
decided in that case, we do not think this contention can
be sustained, as applied to this case. The cases are no
where near parallel in facts, and we have no disposition to
stretch the rules there laid down to weaken the fundamental
law. If this act can be sustained, it must be upon other
and different grounds.
"Although no express power to organize new counties is

given by the constitution, the existence of that power can
not now be questioned. * Of course, the exercise
of that power must be under the restrictions and limitations
otherwise contained in the constitution. Its importance to
the state renders it necessary to go as far as can be gone,
within reason, to harmonize legislative action with consti
tutional provisions. * * * On the one side is the con
stitutional mandate that members of assembly shall be
chosen from districts to be bounded by county lines. On
the other is the power and apparent necessity for the crea
tion of a hew county. In the exercise of the power and in
obedience to that necessity, the legislature erects a new
county from an existing assembly district, covering but a
portion of its territory. It says, in effect, the detached ter
ritory shall remain a part of the old district for legislative
purposes until a new apportionment is made. Leaving out
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of sight for the moment the legal, effect of this latter pro
vision, we then have an assembly district that on its face
is not bounded by county lines. * *

*  * It will be observed by comparison of sec. 11
of the county act with the apportionment law (ch. 164)
that no change has been made in the assembly district as
originally erected. Such district, so far as the voters who
may take part in the election are concerned, remains pre
cisely as it was before. The legal effect of sec. 11 is to
leave the apportionment entirely unchanged. * * *

*  * in People ex rel. Henderson v. Westchester
Co., 147 N. Y. 1,—a proceeding to test the validity of an
act of the legislature annexing a portion of the county of
Westchester to the county of New York. The act of an
nexation provided that the detached territory should con
stitute a part of the city and county of New York 'in every
respect and to the same extent as if it had originally been
included therein.' The difficulties of the situation are ap
parent. County, judicial, assembly district, and senate dis
trict lines were changed. Harmony was wrought out of the
confusion by holding that for all purposes of election of
senator, member of assembly, and of the state judiciary,
the annexed territory should be considered as remaining a
part of the original districts, the same as if the act of an
nexation had not been passed, and that the words above
quoted were satisfied by construing them as referring to
municipal burdens and municipal rights in which the an
nexed territory and its inhabitants were to share; the up
shot of it all being that for municipal purposes the act of
annexation was complete, while for purposes of election
of state officers mentioned the original districts were to be
considered unchanged.

*  -.a

"The cases cited sustain the proposition that, although
the constitution provides that election districts shall re
main unaltered, still territory may be lawfully taken from
one district and attached to another, or new municipalities
may be formed, provided that for political purposes the
original district shall remain intact. * * In this case
Gates county is a fully organized county, except in the mat
ter of the election of assemblyman. In that regard, con
ventions must be held, nominations made, votes cast, and
returns sent in, the same as though it had no existence.

The answer to your question must be found in these two
cases. You will note that while the law is sustained in both
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cases, in the earlier case the territory is actually taken from
one district and placed in another, while in the later case
the territory remains in the district in which it was placed
by the apportionment. You will note that in the later case
the court says "the cases are nowhere near parallel in
facts," indicating that the particular facts and circum
stances surrounding each of these changes is the important
factor in arriving at the legal status of the territory. Per

haps a distinction may be found in the fact that in the one
case there was no creation of a new political district of any
kind but merely a shifting of territory from one political
subdivision to another, while in the later case there was the
creation of a complete new political subdivision. It is to be
noted, however, that the New York case cited by the court
in the later Wisconsin case was in this respect similar to the
early Wisconsin case, but that the New York court arrived
at the conclusion as to the legislative district status of
the territory that was arrived at by the Wisconsin court
in the later Wisconsin case. I apprehend, however, that the
practice since the early Wisconsin decision has been that
the annexation of territory to a city brings that territory
within the city and makes it a part of the city, even though
that transfers it from the legislative district in which it

formerly was.
I trust that the quotations from these two cases and the

foregoing comments may enable you to determine with rea
sonable certainty the answer to your question. If it does
not and you will give me the history of the new Milwaukee
wards, including the ordinances creating them and suffi
cient data to indicate their location with reference to sen

ate and assembly district lines under the last apportion
ment, I will endeavor to give you a more direct opinion.

FMW
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Contracts — Labor — County board may enact reason
able wage schedule for public work done by or for county.

October 17, 1931,
R. M. SCHLABACH,

District Attorney,
La Crosse, Wisconsin.

You state:

"A resolution was presented to the county board of super
visors providing for the adoption of a minimum scale of
wages for all skilled and unskilled labor employed by the
county of La Crosse or by any contractor or subcontractor
performing work for the county on any, new construction
work or repair work on any roads, bridges, sewers, streets,
alleys, buildings or any other public work whatsoever, and
that such rate of wages shall be fixed on the basis of eight
hours."

You ask for opinion as to the legality of the resolution.
In Mihvaukee v. Raulf, 164 Wis, 172, the court held that

a city had the proprietary power to enact an ordinance for
an eight-hour day for employees of the city or of any con
tractor or subcontractor upon any of the public works of
the city, under a charter clause that "the common council
shall have the management and control of the finances and
of all the property of the city." The court, p. 179, enu
merates the public works affected as "including streets,
sewers, public buildings, lighting works, waterworks, and
other public works." The court points out that like power
has been upheld as to both state and federal governments,
and says that the same power may be exercised by "an
agency of the state" to whom is delegated the providing
of public works.
In Wagner v. Milwaukee, 177 Wis. 410, the court held

that a city, under the same charter clause, had the proprie
tary power to enact an ordinance establishing a minimum
wage schedule for "all laborers employed in any work done
by the city or for the city of Milwaukee by any contractor
or subcontractor performing work for the city, either new
construction work or repair work, or work on any roads,
bridges, sewers, streets, alleys, buildings or any public
work," saying:
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"For the common council to fix a prevailing minimum
wage scale is but a step in advance but nevertheless in line
with what was held to be a proper exercise of its legislative
discretion and function in the case of Milwaukee v. Raulf,
164 Wis. 172, 159 N. W. 819, and we think what was said
and held in that case controls on the question now dis
cussed. * * (P. 414.)

"In fixing the hours of labor the legislative body for the
city of Milwaukee was but following the public policy there
tofore declared by the legislature by the statutes fixing the
hours of labor on work done for the state and discussed in
the Raulf Case, supra, on page 180. (P. 414.)

"As a general proposition, therefore, such a legislative
body as the common council of Milwaukee under its char
ter power may fix, within a reasonable and fair compass,
the rate of wages to be paid to laborers on city work, as
much so as it may prescribe the hours of labor as held in
the Raulf Case, supra, and as well as it may prescribe the
quality of materials that shall go into its public buildings
and works, as has been its unquestioned power and prac
tice. * * *. (P. 415.)

"With such a grant of power there is always the implied
duty to keep within the bounds of what is reasonable, fair,
and proper, and particularly always mindful that the com
mon council is but a body representing, and with the pri
mary purpose of subserving the best interests of, the com
munity at large. That such power must be exercised within
such implied as well as within any expressed boundaries is
the unquestioned rule in this state. (Pp. 415-
416.)

Subsecs. (1), (4), and (6), sec. 59.07, Stats., provide
that the county board is empowered to "make such orders
concerning the corporate property of the county as they
may deem expedient," "build and keep in repair the county
buildings," and "have the care of the county property and
the management of the business and concerns of the county
in all cases where no other provision is made."

In Mihvaukee v. Raulf, supra, the court said, pp. 183-184:

"* * The whole matter of providing public works
being delegated to the city, the city has, as an incident to
its power to contract for the erection and construction of
public works, the same inherent power to prescribe the con
ditions under which the work shall be carried on within the
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city, in the absence of any restriction by the state, that the
state has, and it may exercise this inherent power unless
and until it is restricted by legislative enactment."

In Supervisors of La Pointe v. O'Malley, 47 Wis. 332, 336,
it was said:

"* * * Under the constitution and the grant of the
legislature, the boards of supervisors of the several coun
ties in the state become legislative bodies, having power to
legislate upon such matters of a local nature as may be
entrusted to them by the legislature. We are inclined to
hold that when any subject of legislation is entrusted to
said county boards, by general words, such boards acquire
the right to pass any ordinance necessary or convenient for
the purpose of disposing of the whole subject so committed
to them; and that, for the purpose of disposing of such sub
ject, they have all the powers which the legislature itself
would have over the same subject, unless the legislature, in
conferring such power, has restricted the power of the
boards, or directed that it should be done in a certain way.
*  *

I am of the opinion, therefore, that a county board may
enact a reasonable minimum wage schedule for public
works done by or for the county, not applying, of course, to
pre-existing contracts. As pointed out by the court in Wag
ner V. Milwaukee, supra, the county in so doing, would be
"but following the public policy theretofore declared by the
legislature =!= * * on work done for the state," by chs.
269, 432 and 441, Laws 1931.

FMW



912 Opinions of the Attorney General

Public Lands — Public Ofjicers — Fire Wardens — Emer
gency fire wardens appointed under sec. 26.13, Stats., upon
recommendation of town chairman and men employed by
such town emergency fire wardens are to be paid as pro
vided in sec. 26.14, subsec. (3), viz., one-half by state and
one-half by county.

October 19, 1931.

Conservation Commission.

You call attention to sees. 26.11 to 26.15 of the statutes,
relating to forest fire protection, and you ask:

1. Whether emergency fire wardens appointed under sec.
26.13 upon the recommendation of the town chairman are
to be paid as provided in sec. 26.14 (3)—one-half by the
state and one-half by the county.

2. Whether men employed by an emergency fire warden ,
appointed under sec. 26.13 are to be paid as provided in sec.
26.14 (3)—one-half by the state and one-half by the county.
The statutes of 1925 contain the following provision:

In sec. 26.11—

:s * The chairman of the town board of each town

in the state shall be town fire warden by virtue of his office
and the oath therefor and the superintendent of highways
for each town shall be assistant town fire warden."

In sec. 26.12—

"* * =>= In cases of emergency, or if a town shall be
unusually large, the state fire warden may, on recommen
dation of the town chairman, appoint, temporarily, needed
fire wardens, whose duties and authority shall be the same
as herein provided for town and assistant town fire war
dens. * *

In sec. 26.13 (2) —

"Town or assistant town fire wardens or those assisting
them in the extinguishing of forest, marsh, swamp and
other fires shall receive compensation for their services at
not more than thirty-five cents per hour for the time actu
ally employed. * *"

In sec. 26.13 (4) —

"The expense of preventing or extinguishing forest,
marsh, swamp or other running fires by the town or as-
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sistant town fire wardens, and by those called upon by
either of said fire wardens to assist them, shall be borne
by the town in which such expense was incurred. * * *"

In sec. 26.14 (1)—

"Each fire warden, appointed by the state fire warden to
act in case of emergency, shall receive for his actual serv
ices rendered, three dollars and fifty cents per day, one-
half of which shall be paid by the county where such service
is performed, and one-half by the state; and any employe
engaged by the state fire warden, or by any fire warden
appointed by the state fire warden to assist in preventing
or suppressing forest, swamp, marsh or other running fires
shall receive for such services not more than thirty-five
cents per hour, and said expense shall also be paid, one-
half by the county where such service is performed, and
one-half by the state."

Under these provisions of the statutes of 1925, the attor
ney general gave to your department an opinion, Septem
ber 22, 1925 (XIV Op. Atty. Gen. 436), that the compen
sation and expenses of emergency fire wardens appointed
by the state fire warden upon the recommendation of the
town chairman and the compensation and expenses of those

whom such emergency fire warden should employ to assist
him were to be paid one-half by the state and one-half by
the county.

In 1927 these forest fire sections were rewritten and the

corresponding provisions now read as follows:

In sec. 26.12 (3), relating to state fire protection dis
tricts—"The commission may deputize additional fire war
dens who shall be called emergency fire wardens, and who
shall serve during the fire season or for such temporary
periods as may be determined upon by the commission.
Such appointments shall be made in co-operation with the
county board in the county concerned or with a committee
thereof. * *

In sec. 26.13 (1)—"The chairman of the town board of
each town outside the limits of a forest protection district
shall, by virtue of his office and the oath thereof, be town
fire warden for such town. * * * If a town is unusu
ally large or if special or peculiar conditions in connection
with such fires exist, the commission may, upon recommen
dation of the town chairman, annually, appoint such emer-
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gency fire wardens as are necessary, whose duties and au
thority shall be the same as heretofore provided for emer
gency fire wardens serving in forest protection districts."

In sec. 26.13 (2)—"All expenses arising from the pre
vention or suppression of forest fires by the town chairman
acting in his capacity as town fire warden and by those
called upon by him to assist in such work, shall be borne by
the town in which such expense was incurred. * * *"

In sec. 26.14 (3)—"Emergency fire wardens, and all per
sons employed by them or by any other duly appointed
fire warden for the purpose of suppressing forest fires, shall
receive such pay as the commission may determine, but not
to exceed thirty-five cents per hour for the time actually
employed. And in addition thereto the commission may al
low the cost of meals, transportation and disbursements for
emergency equipment. One-half of such expense shall be
paid by the state and one-half by the county where such
service was performed."

These provisions, it seems to me, make clearer than did
the corresponding provisions of the statutes of 1925, that

emergency fire wardens appointed by the conservation com
mission upon recommendation of the town chairman under
sec. 26.13 (1) and persons employed by them, are to be

paid one-half by the county and one-half by the state under
the provisions of sec. 26.14 (3), both for their time and
the disbursements there enumerated.

In the statutes of 1925 "an emergency" was specified in

sec. 26.12, but the fire wardens so appointed were not spe

cifically designated "emergency fire wardens," while in the

statutes of 1929, sec. 26.13 specifically designates such ap

pointees as "emergency fire wardens," so that they are spe

cifically within the term "emergency fire wardens" as used

in sec. 26.14 (3). The provisions of sec. 26.13 (4), Stats.

1925, above quoted, are not materially different from the
provisions of sec. 26.13 (2), Stats., above quoted, except

that the statutes of 1929 add the phrase "in his capacity

as town fire warden," emphasizing that when he is serving
in that capacity only are his expenses and the expenses of

those employed by him to be paid by the town. The word

ing of both the 1925 and the 1929 statutes in this provision
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is such as to include the compensation of the fire fighters,
as well as their disbursements.

Both your questions are answered, Yes.
FMW

Automobiles — Registration — One whose driver's li
cense and auto registration are suspended because of un
paid judgment for negligent driving may not have them
reinstated within three years without furnishing proof, (1)
if he has car registered, of responsibility as to such car and
other designated cars that he may drive, (2) if he has no
car registered, of responsibility as to any car.

October 19, 1931.

Theodore Dammann,
Secretary of State.

You refer to ch. 478, Laws 1931, and ask:

"If one of the immediate family, or anyone authorized
by the owner, were driving a car on which the owner car
ried the necessary insurance required by this statute and
were involved in an accident in'which their license was sus
pended until they showed financial proof, would the policy
carried by the party in whose name the car was registered
be sufficient, or would it be necessary that such parties be
named in the policy?"

Ch. 478, Laws 1931, is an amendment of sec. 85.08 of
the statutes, relating to motor vehicle drivers' licenses, and
providing for suspension of drivers' licenses and registra
tion certificates in certain cases unless proof of financial
responsibility for damage to others is furnished.
The statutes provide for two sorts of "license." First,

the so-called driver's license, without which no one may op

erate any motor vehicle; second, the registration certificate,
more commonly known as auto license, without which any
particular car may not be driven. Both sorts of licenses
are to be suspended, under the conditions specified, until
proof of financial ability is furnished. It is thus evident
that the legislative intent clearly is that no one who has
caused accident and is not financially responsible shall drive
any car.
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The particular part of the law to which your question re
fers is subsec. (11), providing for suspension of license and
certificate for failure to pay a judgment for damages. That
subsection provides that the driver's license and all regis
tration certificates of any person who shall have been found
negligent in his operation of a motor vehicle in a civil ac
tion for damages and against whom a judgment shall have
been rendered "shall be forthwith suspended by the secre

tary of state * and same shall remain so suspend
ed and shall not be renewed, nor shall any motor vehicle
be thereafter registered in his name * * * unless said
person gives proof of his ability to respond in damages as
required in subsection (10) of this section, for future acci
dents."

Subsec. (10) provides, as to the offenses there enumerat

ed, in par. (j), that the driver's license and registration
certificates of the convicted person "shall be suspended
*  * *, and shall remain so suspended and shall not at
any time thereafter be renewed, nor shall any license be
thereafter issued to him or any motor vehicle, owned or

used in tvhole or in part by him, be thereafter registered
until he shall have given proof of his ability to respond in

damages for any liability thereafter incurred, resulting
from the ownership, maintenance, use or operation there
after of a motor vehicle * * *. Such proof in said
amounts shall be furnished for each motor vehicle regis

tered by such person, and if there is no motor vehicle reg
istered in his name, then such proof shall be furnished cov
ering his responsibility arising from the driving of any

motor vehicle by him. * * The italicized portions
of the above seem inconsistent.

In Woodman v. H. S. Clapp, 21 Wis. 355, 366-367, the
court said:

"But another kindred objection is taken, derived chiefly
from the language used in the 25th section, which is, that
where lands sold for taxes ai'e conveyed to the county, the
tax deed must be executed under the private seal of the
clerk, and also have the seal of the county affixed. Both
seals, it is said, are indispensable to a valid deed. This ob
jection must receive the same answer as that given to the
previous one. The form of the tax deed given by the legis-
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lature does not require the private seal of the clerk, but
expressly says that the corporate seal of the county is to
be used. Section 51. The 25th section, so far as relates
to the form of the deed, is superseded by the subsequent
sections of the same law. But it is said, the 25th section
and the 50th and 51st took effect uno fiatu, and therefore
the latter sections cannot abrogate the former so far as
the form of the deed is concerned, but the deed must be
executed so as to meet the requirements of the various pro
visions. It is, however, a well settled rule in the construc
tion of statutes, 'that if the latter part of a statute be re
pugnant to a former part of it, the latter part shall stand,
and, so far as it is repugnant, be a repeal of the former
part, because it was last agreed to by the makers of the
statute.' Sedgw. on Stat. and Con. Law, 129; Dwarris on
Statutes, marg. p. 675. The intention of the legislature is
so clearly expressed in section 50, that all tax deeds there
after executed should be in the form there prescribed, that
whatever in the preceding part of the statute is inconsistent
with this intention must give way.

Statutory construction in case of conflicting provisions
in the same act is more comprehensively discussed in 36
Cyc. 1130-1131, as follows:

"In the consideration of conflicting provisions in a stat
ute, the great object to be kept in view is to ascertain the
legislative intent, and all particular rules for the construc
tion of such provisions must be regarded as subservient to
this end. In accordance with the well-settled principle that
the last expression of the legislative will is the law, in case
of conflicting provisions in the same statute, or in different
statutes, the last enacted in point of time prevails; and on
the same principle, if both were enacted at the same time,
the last in order of arrangement controls. As a corollary
to this latter rule, a proviso in an act repugnant to the pur
view thereof -is not void, but stands as the last expression
of the legislative will. Where the conflict is between words
and figures, the words will be given effect. Where general
terms or expressions in one part of a statute are incon
sistent with more specific or particular provisions in an
other part, the particular provisions will be given effect as
clearer and more definite expressions of the legislative will.
But a particular expression in one part of a statute not so
large and extensive in its import as other expressions in
the same statute will yield to the larger and more extensive
expressions, where the latter embody the real intent of the
legislature."
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In 25 R. C. L. 1011-1012, it is stated:

"251. Inconsistent and Irreconcilable Provisions. Statutes
containing inconsistent and irreconcilable provisions must
be construed so as to effect the legislative intention. It
has been said that, in case of conflict between the provi
sions of the same statute, those susceptible of but one
meaning will control those susceptible of two, if the act
can thereby be rendered harmonious. When one section
of a statute treats specially and solely of a matter, that
section prevails in reference to that matter over other sec
tions in which only incidental reference is made thereto;
not because one section has more force as a legislative en
actment than another, but because the legislative mind, hav
ing been in the one section directed to the particular mat
ter, must be presumed to have there expressed its intention
thereon rather than in other sections where its attention
was turned to other things. It has sometimes been stated
as a rule of construction that where there is an irreconcila
ble conflict between different provisions of a statute, that
provision which is last in order of position will prevail as
being the latest expression of legislative will. But there
seems to be no substantial basis for such a rule; for, as all
the provisions of an act are adopted at the same time, there
can be no priority in point of time because of their relative
position. At any rate, the rule is very seldom applicable;
it is applicable only when there is an irreconcilable conflict
between the different sections of the same act, and no rea
sonable construction will harmonize the parts. Certainly
this purely arbitrary rule, which, if it exists at all, springs
rather from the necessity of some rule in peculiar cases
than from any sound reason, is not to be applied to the
defeat of the manifest purpose of the lawmakers where that
purpose can be gathered from the context. It is not to be
applied where the provision standing first in the act is more
in harmony with other statutes dealing with the same or
kindred subjects, and especially when it is in harmony with
the unquestionable general purpose of the statute. Where
one section of a statute conforms to the obvious policy and
intent of the legislature, it is not rendered inoperative by
inconsistent provisions in a later section which do not con
form to this policy and intent. In such case the later pro
vision is nugatory and will be disregarded. The place as
signed to a statute in a compilation cannot control the plain
meaning expressed in the statute itself. * * *"

In Kloman v. Industrial Comm., 181 Wis. 505, at 511-512,
the court quoted with approval from R. 0. L. as follows:
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*' 'Where one section of the statute conforms to the obvi
ous policy and intent of the legislature, it is not rendered
inoperative by inconsistent provisions in a later section
which do not conform to this policy and intent- In such
case the later provision is nugatory and will be disregard
ed.' 25 Ruling Case Law, p. 1012, sec. 252; State ex rel.
Att'y Gen. v. Mulhern, 74 Ohio St. 363, 78 N. E. 507, 6 Am.
& Eng. Ann. Gas. 856, and note.
"We also quote with approval the following statement

contained in 25 Ruling Case Law, p. 1013, sec. 253:
" 'The general design and purpose of the law is to be

kept in view and the statute given a fair and reasonable
construction with a view to effecting its purpose and object,
even if it be necessary, in so doing, to restrict somewhat
the force of subsidiary provisions that otherwise would con
flict with the paramount intent.'
"See, also, numerous authorities cited in notes 10 and

11 of such section; also Preston v. Dretv, 33 Me. 558, 54
Am. Dec. 639; Riggs v. Palmer, 115 N. Y. 506, 22 N. E.
188, 5 L. R. A. 240."

The policy and intent of the legislature in enacting ch.
478, and particularly new subsec. (10), sec. 85.05, unques

tionably was to prevent the operation of any motor vehicles
by one who had proven, in the manner specified in that sub
section, that his driving was particularly menacing to oth
ers, unless he established responsibility for personal injury
and property damage. This purpose can be accomplished
in full only by applying the provision with reference to cars
"owned or used in whole or in part by him" rather thaii
the literal language of the later provision that, if he has
a car registered by him, he need furnish proof of responsi
bility only as to such car and may drive any other car with
out such proof.
The language of subsec. (11), instead of being that of

subsec. (10) (j), as to "any motor vehicle, owned or used
in whole or in part by him," is that the driver's license and

registration certificates "shall be forthwith suspended
*  * and same shall remain so suspended and shall

not be renewed, nor shall any motor vehicle be thereafter
registered in his name, But the condition is

that "said person gives proof of his ability to respond in
damages as required in subsection (10) of this section,
*  * and this must be construed to incorporate all
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of the proof required by subsec. (10) (j), which I believe
the legislature intended to apply to any motor vehicle
"owned or used in whole or in part by him." And I believe
this purpose is sufficiently accomplished by the use of those
words in subsec. (10) (j), and that the apparent literal
inconsistencies of the later provisions in subsec (10) (j)

and subsec. (11) (a) must give way to this paramount evi
dence of legislative intent, and that the act as a whole is
not so inconsistent as to make the other and absurd result

unavoidable.

And perhaps a fuller examination of the whole act, and
particularly the liability insurance policy provisions, may
indicate that the inconsistency is only apparent, and does
not necessarily inhere in these provisions. If any other
reasonable construction can be arrived at, it will be adopted,
if not inconsistent with the obvious general intent of the
act.

Subsec. (23) (a) defines "motor vehicle liability policy,"
and authorizes the issue of two types of policy: (1) One
covering explicitly identified vehicles, and protecting the in

sured and any one using such cars with his consent; (2)
one covering a named insured while driving any motor ve
hicle.

Your question seems to involve a policy of the first type.

This would not be the "proof" required. Here the real in
tent of the second discussed phrase of subsec. (10) (j) be
comes more apparent than the previous discussion herein

has brought out. It seems intended to add to, rather than
to detract from, the earlier provision discussed, so that,
unless the person has an auto registered in his name, he
must furnish proof of responsibility as to any car he might
drive; i. e., if he have no car registered in his name, it is
not enough to show responsibility as to some other particu
lar car or cars that he may be going to use; he must show
responsibility as to any car. If this proof is by policy it
has to be one of the second type. If he has a car registered
in his name he will not be required to furnish proof of the
required responsibility other than as to that car, unless it

appears that he uses some other car also, "in whole or in
part"; and no car "owned or used in whole or in part," by
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him can be registered without proof that damage caused
while he is using it is covered by the required responsi
bility; nor will he be entitled to his driver's license if he
owns or uses in whole or in part any motor vehicle as to the
operation of which by him such proof of his financial re
sponsibility is not shown.

I realize that this statement is somewhat involved, and
that the full and complete enforcement of this law may not
be feasible, because of misrepresentations and evasions by
the drivers of cars. 1 suggest, however, that by carefully
prepared questions which the applicant for reinstatement of
license may be required to answer under subsecs. (2) and
(3), effective enforcement may be as nearly approximated
as the complexity of modern conditions permit of a law of
this nature.

FMW
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Dairy and Food — Oleomargarine — Public Officers —
Department of Agriculture and Markets — It is duty of de
partment of agriculture and markets to enforce 1931 oleo

margarine license law except as to retailers' licenses, court
having enjoined enforcement of that portion only.

Subsequent adjudication of unconstitutionality will afford
licensees no remedy to recover fees voluntarily paid, and
commissioners will not be personally liable even if fees are
involuntarily paid under adequate protest.

Department may accept fees voluntarily tendered by re
tailers and issue retailers' licenses therefor without violat

ing injunction.

Temporary injunction will afford no immunity, from
criminal liability nor from liability for fees, to retailers
who deal in oleomargarine without license pending suit, if
act is adjudged constitutional.
Department may secure information, pending suit, as to

what retailers are dealing in oleomargarine without license,
without violating injunction.

October 19, 1931.

Department of Agriculture and Markets. "

Attention Harry Kleuter, Chief Chemist.

You ask the opinion of the attorney general upon the
duties and liabilities of the commissioners of agriculture
and markets under ch. 96, Laws 1931, in view of the pend
ing litigation.

Ch. 96, Laws 1931, imposes certain oleomargarine license
fees upon manufacturers, wholesalers, retailers, hotels, res
taurants, and boarding houses. Suit to have the law ad
judged unconstitutional has been commenced and tempo
rary injunction issued against enforcement of retailers' li

censes, but denied as to the other licenses.

You inquire what duty the department has as to other
than retailers' licenses, and to what liability, if any, the
commissioners will be subject if the fees are collected and
the law later adjudged unconstitutional.

It is my opinion that it is the duty of the department to
enforce the law in so far as its enforcement has not been
enjoined. This is the mandate of the legislature, and the
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court has refused to interfere therewith. You should,
therefore, proceed to the collection of fees and the issuance
of licenses to manufacturers, wholesalers, hotels, restau
rants and boarding houses.

If these fees are paid voluntarily, subsequent adjudica
tion of unconstitutionality will afford the licensee no right
to recover from anyone the fees so paid. Van Buren v.
Doiuning, 41 Wis. 122; Noyes v. State, 46 Wis. 250; Custin
V. Viroqua, 67 Wis. 314.

If the fees are involuntarily paid and protest properly
made, still the commissioners will subject themselves to no
personal liability, because the statute, sec. 14.68, requires
them to pay over monies received on behalf of the state
into the state treasury. Cary v. Curtis, 44 U. S. (3 How.)
236, cited in Van Buren v. Downing, 41 Wis. 122; Hartford
Fire Itis. Co. v. Jordan, 168 Cal. 270. Mallan Bros. v.
Bransford, 86 Va. 675. Mechem on Public Officers, sec.
694. See also 37 Cyc. 1187-1188.

At common law, an action lay against a collector for an
illegal tax extortion involuntarily paid under protest. El
liott V. Sivarthout, 35 U. S. (10 Pet.) 137; De Lima v. Bid-
well, 182 U. S. 1, 177. This rule permitted the collector,
when notified by the protest of the taxpayer that he might
be called upon to refund, to indemnify himself by retaining
the money in his possession. So when the statute deprived
him of this right to protect himself, it is held that he can
not be required to refund and the taxpayer must seek re
dress elsewhere. In Hartford Fire Ins. Co. v. Jordan, 168
Cal. 270, the court said, pp. 273-274;

"There will be found in the earlier adjudications a strict
ness of accountability upon the part of public officers which
has been greatly and justly abated. * * *

c<« -M

"Of course these cases take no account of the unhappy
dilemma of the agent, who is a public officer, when, as here,
the law, notwithstanding the protest, compels him to pay
over the money to his principal. This difference in the law
is itself sufficient to demand the application of a different
rule, * *

The authorities on this specific point, as to license fees
paid to the state, are not as numerous and comprehensive
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as is desirable where large responsibility is being under
taken, but are sufficient to justify this opinion of the law.
If -the contingency should arise, and the Wisconsin courts
should determine against the commissioners, it would seem
a reasonable expectation that the state would make them

whole. It is not probable, under the state of the authori
ties, that attempt would be made to hold the commissioners
personally and, if it were, I do not believe the attempt
would succeed.

I advise you, therefore, to proceed to the collection of
those license fees under ch. 96, Laws 1931, as to which the
court has refused injunction. You need not concern your
selves with whether payment is made voluntarily or invol
untarily, nor with whether protest is properly made to lay
the foundation for a recovery from the state of the fee if
the law is held unconstitutional.

You inquire further what is the duty of the commission
ers as to retailers' licenses, and what will be the liability, if
any, of retailers, paying no fee and receiving no license, if
the law is adjudged constitutional.

You have been enjoined "from enforcing or threatening
to enforce the provisions of chapter 96 of the laws of Wis
consin, 1931, in so far as said chapter 96 relates to the li
censing of retail dealers in oleomargarine." It is to be
borne in mind that this injunction was issued at the suit
of but one of the many retailers, and inasmuch as violation
of the law may subject them to severe penalty, I do not
believe the injunctional order was intended nor should it be
interpreted to restrain the commissioners from receiving
fees voluntarily tendered by a retailer and issuing to him a
license. I am of the opinion, therefore, that fees so ten
dered may be accepted, and license issued, no initiative be
ing taken by the commissioners and all being done in a man
ner not to violate the injunction against "enforcing or
threatening to enforce" the retail license provisions of the
law.

I am of the opinion, further, that in the event the law is
adjudged constitutional, those retailers who deal in oleo
margarine pending the suit, without license, will subject
themselves to the criminal penalties of the act, and to lia-
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bility to pay the fees for such time as they deal in oleo

margarine without the required license.
In State v. Wadhams Oil Co., 149 Wis. 58, it was spe

cifically held that a temporary injunction against enforce
ment did not relieve a violator of the law from its criminal

penalties where the law was subsequently held constitu
tional and the injunction accordingly dissolved.

Liability for the fee pending suit is not established by
such direct authority in Wisconsin, and the authorities else
where are not in accord. 5 A. L. R. 1312, note. But in
A. & P. Tel. Co. V. Philadelphia, 190 U. S. 160, action for

license fees for a past six years was sustained, although

without specific discussion of this point. This was a purely
police power license. A tax power license would seem to
present a stronger case. Upon what theory can one be

held to escape the payment of a tax by his own recalci
trancy? I do not believe the penalty was at all intended

to be a substitute for the tax, but rather to induce its
prompt payment and to discourage dodgers. In view of the
plain logic of the situation, and the declared policy of the
Wisconsin supreme court, to follow, in cases of first impres

sions in this state, the precedents of the United States su
preme court, I am of the opinion that the Wisconsin court
would hold the retailer liable for the license tax which he

had failed to pay.

In order that the department of agriculture and markets

may be in a position to proceed to the collection of these
fees in case the law is upheld, and also to invoke criminal
liability where that shall be necessary or advisable, it would
seem that steps should be taken to secure, pending the suit,

the necessary information as to what retailers are dealing
in oleomargarine without a license. I believe this can be

done without in any way violating the injunction, but of
course care must be exercised that the acts of the depart
ment do not take such form as to constitute any threat to

enforce the law so long as the- injunction continues.
FMW
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Banks and Banking — Trnst Company Banks — Public
Offi'Cers — Attorney General — Neither district attorney
nor attorney general is official advisor of county court in
determining whether trust company shall give bond as ex
ecutor or administrator, or upon scope of trust attached to

trust company deposits with state treasurer.

October 19,1931.

A. L. Quilling,
District Attorney,

Menomonie, Wisconsin.

You write:

"I have been requested by the county court to secure an
opinion relative to the regulation of trust companies and
.banks with qualified trust departments on the following
point:
"1. Is it necessary for a duly qualified trust company or

bank with a trust department to furnish a surety bond in
order to qualify as an executor, administrator, trustee,
guardian, etc.?
"2. Is the deposit with the state treasurer of the statu

tory percentage of the capital stock intended to permit them
to act in the capacity of executors, etc., without furnishing
a specific bond in each instance?
"3. Are the securities deposited with the state treasurer

under the provisions of sec. 223.02 held as security for the
faithful execution of any trust imposed upon or accepted by
such trust company?
"4. When may such trust company or bank be required

to furnish bonds to the county court?"

The attorney general is required to advise district attor
neys "in all matters pertaining to the duties of their of
fice." Sec. 14.53 (3). District attorneys are required to
advise "the county board and other officers of his county."
Sec. 59.47 (3).

Your questions have to do with the duty of the county
court in the administration of estates. Secs^ 310.14 and

311.05 require the bonds of executors and administrators

to be approved by "the court," sec. 221.04 (6) requires the
bond of a state bank executor or administrator, when one

is required, to be approved by "the court," and sec. 223.03
(8) provides that trust company banks, when named execu-
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tor or administrator, "shall not be required to * * *
give any bond or security, except in the discretion of the
co^rt making such appointment." By sec. 253.03, the coun
ty court is the "court of probate" authorized by sec. 2, art.
VII of the constitution, vesting the judicial power of the
state in certain courts.

It is obvious that it is not an official duty of the district
attorney to advise the county court in its performance of
its judicial duties, and that the attorney general is not the

official advisor, directly or through district attorneys, of
courts or judges in the performance of their judicial func
tions.

I inclose to you copy of an opinion written October 17,
1931,* wherein, a district attorney having transmitted the
request of a juvenile judge for the advice of the attorney
general in a matter pending in his court, opinion is refused
for the reasons here given and also because it was a matter
of pending litigation.

I must refuse to give an opinion, therefore, on the ques

tions asked by the county judge. Without expressing any
opinion, I call your attention to the express language of

certain statutes and of certain decisions that should aid

the county judge in arriving at his own answers.

Sec. 221.04 (6) provides that any state bank, when au

thorized by the commissioner of banking and after fulfill
ing the conditions precedent to the exercise of such powers

imposed by law upon trust companies, may act as trustee,
executor, administrator, etc., and

*  * when so appointed, is authorized and shall be

required to execute bond * * amount and
in other respects as shall be directed or approved by the
court exercising jurisdiction of such trust. Provided, that
any state bank so authorized * * * which shall com
ply with section 228.02 of the statutes shall be exempt from
furnishing the bond hereinbefore specified, and shall be en
titled to the same exemption as to making and filing any
oath or giving any bond as security as is conferred on trust
company banks by subsection (8) of section 223.03. * * *"

*Page 901 of this volume.
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Subsec. (8), sec. 223.03, provides that in case of appoint
ment to such trust, the trust company bank "shall not be
required to make and file any oath or give any bond or se
curity, except in the discretion of the court making such
appointment."

In Roane Iron Co. v. Wisconsin Trust Co., 99 Wis. 273,

the question involved was whether this exemption was class
legislation and unconstitutional. In discussing the case,
however, the court says that such trustees are not required
to give bond "except in the discretion of the court." And

it is later said, p. 275:

gives no bond except in the
discretion of the court * • * * cannot be considered as
unjust discrimination.

Sec. 223.02, requiring deposit of funds with the state
treasurer, provides that the deposit "shall be held by the
state treasurer in trust as security for the faithful execu
tion of any trust which may be lawfully imposed upon and

accepted by" the trust company.

In State ex rel. Sheldon v. Dahl, 150 Wis. 73, 78, the court

quoted portions of sec. 1791e of the statutes, and said:

"These provisions unquestionably make it the official duty
of the state treasurer to hold the securities or cash so de
posited in trust, the beneficiaries of which trust are the de
positors, creditors, and cestuis que trustent of the trust
company."

Sec. 1791e provided for a deposit with the state treasurer
to be held by him "in trust as security for the depositors
and creditors of said corporation and for the faithful exe
cution of any trust which may be lawfully imposed upon

and accepted by it."
By ch. 186, Laws 1909, sec. 1791c was repealed, and sec.

2024-77; was enacted. This section provided for such de
posit with the state treasurer "in trust as security for the
faithful execution of any trust which may be lawfully im
posed upon and accepted by it."

Sec. 2024-77; has been renumbered to be 223.02, and it
will be noted that it differs from sec. 1791e only in that

"depositors and creditors" was omitted.
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In Maas v. Hesse, 173 Wis. 74, 80-81, the court quoted
from Stdte ex rel. Sheldon v. Dahl, as hereinbefore quoted;
and in Liquidation of Citizens Savings & Trust Co., 171
Wis. 198, 200-201, it is said that the statute requires that
the deposit "be held by the state treasurer in trust as se
curity for the faithful execution of any trust which may be
lawfully imposed upon and accepted by such trust corpo
ration. * * *"

FMW

Bonds — Public Officers — City Council — Malfeasance
— Officers of city who issue bonds to aid in construction
of private toll bridge in contravention of sec. 67.04, Stats.,
are civilly liable to city and criminally liable under sec.
348.28, but where bonds are not yet issued best remedy
would seem to be injunction restraining their issue.

October 20, 1931.
James P. Cullen,

District Attorney,
Prairie du Chien, Wisconsin.

The city of Prairie do Chien, which borders on the Mis
sissippi, wished to aid in the construction of a private toll
bridge across the river and issue bonds therefor. An initial
resolution was petitioned to be submitted to referendum
and then passed by the electors.

The bonding company's attorneys then failed to approve
of the issue under sec. 67.04, Stats., for the reason as near
as I can guess, that cities can borrow only for the con
struction of viaducts and bridges, or to aid in the construc
tion of a free bridge bordering on the city, to purchase toll
bridges, etc. Under this statute then a city has no power
to borrow aid in the construction of a private toll bridge.

The city then, upon the advice of the bond company's
.attorneys, had its council pass an initial resolution to issue
bonds for this same purpose. This is merely another-meth
od of accomplishing the same purpose, but I cannot see
how a different method can validate an invalid purpose,
which remains the same. The bond issue would still be

illegal and without authority.
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Problem: If the city issues bonds under the authority
of this initial resolution passed by the council, are its offi
cials and council members personally liable for the amount
paid over to the bridge company, and will they be guilty of
malfeasance in office and liable to criminal prosecution?

(1) As to personal liability.
As to liability on the bonds, I should say, "No," since

cases hold that bonds issued without authority are void even
in the hands of innocent holders. Tmvn of Rochester v.
The Alfred Bank, 13 Wis. 432, followed by later cases. Also
sec. 348.28, Stats., which provides:

"* * * Any contract, to which the state or any
*  * * city * * * is a party, entered into in viola
tion of the provisions of this section, shall be absolutely
null and void and the * =>= * city * * =1= shall in
cur no liability whatever thereon."

If, however, the officers wilfully and knowingly, wrong
fully issued the bonds, there would seem to be a tort lia
bility there, except that purchasers of the bonds would be
chargeable with knowledge of the law, and their loss due
partly to their own fault.
See XIII Op. Atty. Gen. 654, which shows a civil liability

to the city, where it is said:

"The leases being ult7'a vires and void, there can be no
doubt that all persons concerned in making the same and in
the payment out of the public ti-easury and in the receipt
of the money thereunder are liable civilly in proper action
or actions brought on behalf of the public to recover back
into the treasury the illegal appropriations and payments.

The opinion cites Quaiv v. Paff, 98 Wis. 586; Carstens v.
Fond du Lac, 137 Wis. 465. See also Ellefson v. Smith, 182
Wis. 398, 196- N. W, 834.

(2) As to criminal prosecution for malfeasance in office.'
The act of issuing the bonds would be a violation of

348.28, which provides:

"Any officer, * * * of any * , * * city * * *
who shall make any contract or pledge, or contract any in-
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debtedness or liability, or do any other act in his official
capacity, or in any public or official service not authorized
or required by law, * * * shall be punished by im
prisonment in the county jail not more than one year, or in"
the state prison not more than five years, or by a fine not
exceeding five hundred dollars; * * *"

In Ellefson v. Smith, 182 Wis. 398, -196 N. W. 834, It is
held that public office is taken cum onere and public offi
cers are subject to prescribed penalties for neglect of pre
scribed duties, such neglect constituting malfeasance in of
fice. There can be no good faith, in law, for the letting
of a contract and the payment of money by city officers in
a manner forbidden by the charter.

Also in XIII Op. Atty. Gen. 654, it is stated, p. 655:

"The public officers concerned in making the illegal con
tracts and the illegal appropriations and payments are
liable criminally * * * for malfeasance in office."

I am of the opinion that there would be a criminal lia
bility if the bonds are issued. However, since they are not
yet issued I should advise that the best remedy would be an
injunction restraining their issue, which could be sought
at the suit of an ordinary taxpayer. Lawson v. Schnellen,
33 Wis. 288; Lynch v. Eastern La F. & M. R. Co., 57 Wis.
430, 15 N. W. 743 and 825.
JWR

Automobiles — Laiv of Road — Conviction of traffic of
fense under municipal ordinance will not result in suspen
sion of driver's license or registration certificates of ve
hicles registered in name of person so convicted.

October 20, 1931.
Honorable Theodore Dammann,

Secretary of State.

I quote from your letter of October 5,1931, as follows:

'"The question has been asked this department by a num
ber of courts where the city ordinances or county ordi
nances cover the same violation as prescribed under the
penalties in section 85.08 (10) (a) and (b) of the Wiscon
sin traffic code.
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"Can they prosecute under the city or county ordinance
and administer the penalty prescribed for the same viola
tion listed in 85.08 (10) which refers to violation of the
Wisconsin traffic code or will it be necessary to convict
them of violations of the code?"

By virtue of the provisions of sees. 85.84 and 85.85,
Stats., municipalities are forbidden to enact and enforce
ordinances inconsistent with the traffic code, but it follows
that ordinances may be enacted which are consistent with
the traffic code. The penalties imposed by such ordinances,
however, are in the nature of forfeitures for the imposi
tion of which a civil action will lie. Prosecutions under

such ordinances are clearly not prosecutions under ch. 85,
Stats. Penalties imposed by ch. 85 are enforcible by crimi
nal actions.

Pars, (a) and (b) of subsec. (10) of sec. 85.08, to which
you refer, read as follows:

"(a) Violation of any of the provisions of the statutes
referred to and enumerated in subsection (2) of section
85.91 of these statutes;
" (b) Violation of any of the provisions of sections 85.13,

85.81 and 85.83 of these statutes."

Conviction under the statutes there referred to is neces

sary before the revocation of license and registration con
templated by subsec. (10), sec. 85.08, becomes applicable.
A conviction under a municipal ordinance does not satisfy
the call of this statute and will not work a suspension of the
license of the person convicted or the registration of ve
hicles registered in his name.

SB



Opinions of the Attorney General 933

Indigent, Insane, etc. — Wisconsin General Hospital •—
Public Officers — Attorney General — County judge acts in
judicial capacity under ch. 142, Stats., in passing upon ap
plications for hospitalization of needy persons, and hence
neither district attorney nor attorney general is his official
advisor.

October 20, 1931.
Walter A. Graunke,

District Attorney,
Wausau, Wisconsin.

You inquire whether under ch. 142 of the statutes as

amended by ch. 80, Laws 1931, the cost of transportation
of the patient to the Wisconsin general hospital is to be
added to "one-half the per diem hospital charge in deter
mining whether the patient 'can receive adequate treatment
at home or in a hospital, at the same or less expense to the
county.'"

I enclose you a copy of an official opinion this day writ
ten to the district attorney of Oconto county* in which it is
said:

"* * * While this matter concerns the county, the
legislature has not provided that the district attorney shall
represent the county in the proceedings, but has vested the
county judge with ex parte power and sole responsibility for
the determination. I think he acts under this chapter in
his judicial capacity and not as a 'county officer' whom it is
the duty of the district attorney to advise under sec. 59.47
(3)."

I enclose you copy also of the other two opinions referred
to in the foregoing opinion,! in which it is pointed out that
it is not the official duty of either the district attorney or
the attorney general to advise judges or courts.

Without expressing an opinion on the question which you
ask, I call attention to the specific provisions of ch. 142,
Stats., that it seems to me make the question of the judge's
determination as to the comparative expense of the county

*Page 937 of this volume.
fPages 901 and 926 of this volume.
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pretty much a matter of simple mathematics. Sec. 142.05
provides that all transportation expense where the patient
is unable to provide the same shall be paid by the county.
Sec. 142.08 (1) provides that the net cost of caring for a
patient at Madison shall be paid one-half by the state and
one-half by the county. Sec. 142.04 provides that if the
judge find "that the person can receive adequate treatment
at home or in a hospital, at the same or less expense to the
county, and the person to be treated shall not make the se
lection aforesaid, he shall enter an order directing such
treatment, * *

FMW

Public Officers — Malfeasance — Town chairman who
works upon town highways under agreement for pay from-
town violates malfeasance law, sec. 348.28, Stats.

October 20, 1931.

H. G. Haight,

District Jffitorney,
Neillsville, Wisconsin.

You write:

"Will you please let me know your opinion as to whether
or not it is a violation of sec. 348.28 of the Wisconsin stat
utes for a town chairman to do work upon highways of the
town under an agreement whereby he received three dol
lars per hour for himself and a tractor, the chairman being
hired by two members of the town board to do such work
and furnish such tractor."

In Henry v. Dolen, 186 Wis. 622, the supreme court spe
cifically held that contracts for personal services were with
in the scope of the malfeasance law, sec. 348.28, overrul
ing the case of Menaska W. W. Co. v. Winter, 159 Wis.
437, in the following language, p. 626:

While in the Menasha Case it was held, at
page 453, that certain blacksmith's services rendered by the
night watchman were not within the provisions of this
statute, it is apparent that the court overlooked the fact
that the statute indicts any pecuniary interest in a contract
relating to public service as well as the 'purchase or sale
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of any personal or real property or thing in action, or in
any^ contract, proposal or bid in relation to the same.'

The attorney general gave an opinion (XIX Op. Atty.
Gen. 258) that a town chairman, being a member of the
county board, may not be appointed as patrolman on the
county trunk highway system by reason of sec. 348.28 as
construed in Henry v. Dolen, supra.
I am of the opinion, therefore, that a town chairman who

works upon the town highways under an agreement for
pay from the town violates sec. 348.28.
FMW

Municipal Corporations — Municipal Borrorving — City
bonds issued for purpose of creating additions to existing
waterworks or electric plant constitute debt of municipality
within meaning of art. XI, sec. 3, Wis. Const. City may
raise money by taxation or by borrowing to meet govern
mental emergency, even though such levying or borrowing
may conflict with charter or statutory requirements.

October 20, 1931.
C. A. Harper,

State Health Officer.

Under date of September 12 you state that the state
board of health has ordered the city of Cedarburg to im
prove its-sewage plant; that the city of Cedarburg has in
dicated its willingness to comply with this order and has
secured the services of a consulting engineer to prepare
plans of the necessary improvements, which plans have
been submitted to and approved by your department, the
estimated cost of the improvements being about $25,000.
You state further that an effort was made to secure a

'loan for this purpose from the commissioners of public
lands, which was refused upon the verbal opinion of this
department that the loan could not be made on account of
the constitutional debt limitation. You state that because
of the failure to secure this loan no steps have been taken
to comply with the order of the state board of health, and,
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therefore, request that the matter be given further con
sideration.

I have reviewed the papers submitted by the city of
Cedarburg and am of the opinion that the outstanding
bonds issued for additions to the city waterworks and of
the municipal electric plant are clearly a debt of the city
within the constitutional debt limitation under the decision
of the supreme court in State ex rel Morgan, Attm'ney
General v. City of Portage, 174 Wis. 588, and that when
these outstanding bonds are considered with the other in
debtedness of the city reported by the clerk it would be
unlawful for the commissioners of public lands to grant the
loan as requested.

The construction of an adequate sewage system is, how
ever, directly related to the public health and welfare of
the citizens of the city of Cedarburg and is unquestionably
a governmental purpose. The fact that the state board of
health has required the construction of the improvements
in question makes it the duty of the city authorities to com
ply therewith, and the necessary action on their part could,
no doubt, be, enforced, by mandamus.

The city has power to levy taxes and, under certain cir
cumstances, may borrow temporarily upon the levy of a
tax in anticipation of the collection thereof. Such tempo
rary borrowing based upon a current tax levy would per
haps not be within the contemplation of the constitutional
debt limit. There are a number of cases decided by our
supreme court which indicate that where by charter or by
statute a power is given to a city or an obligation is placed
thereon to do certain things in its governmental capacity,
that power or command carries with it the right to levy
taxes and to borrow money even though such levy or bor
rowing ostensibly violates some other charter or statutory
provision. Ellinwood v. City of Reedsburg, 91 Wis. 131,"
134; Oconto City Water Supply Co. v. City of Oconto, 105
Wis. 76, 85; State ex rel. Elliott v. Kelly, 154 Wis. 482; Mil
waukee V. Raulf, 164 Wis. 172; Miles v. Ashland, 172 Wis.
605.
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In all of these cases, however, it is recognized that the
constitutional limitation may not be avoided in such cir
cumstances.

SB

Indigent, Insane, etc. — Wisconsin General Hospital —
Public Officers — Attorney General — County judge acts
in judicial capacity under ch. 142, Stats., in passing upon
applications for hospitalization of needy persons, and hence
neither district attorney nor attorney general is his official
advisor.

October 20, 1931.
Giles V. Megan,

District Attorney,
Oconto, Wisconsin.

You write that the "county judge has submitted the fol
lowing question which I would thank you for answering."
I inclose to you copy of two recent opinions written Oc

tober 17 and October 19,* in which it is pointed out that it
is not the official duty of either the district attorney or the
attorney general to advise judges or courts.
The county judge asks a construction and application of

the provisions of ch. 142, Stats., relating to the commit
ment of crippled and ailing persons by the county judge to
state or local hospitals for treatment at county expense, or
providing such treatment for them "at home." While this

matter concerns the county, the legislature has not pro
vided that the district attorney shall represent the county
in the proceedings, but has vested the county judge with
an ex parte power and sole responsibility for the determi
nation. I think he acts under this chapter in his judicial
capacity and not as a "county officer" whom it is the duty
of the district attorney to advise under sec. 59.47 (3). You
will note that the chapter uses judge and court interchange
ably, and that the character of the proceeding is judicial.
If it were not a judicial function, could the legislature re

quire it of the county judge or court?
The questions the county judge asks are:
(1) Is there a restricted class of cases which the county

judge can commit to a hospital under chapter 142, and what
cases would come under such class?

*Pages 901 and 926 of this volume.
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(2) Is it mandatory on the county judge to order a per
son sent to the general hospital upon proper application and
physician's certificate or can he use his own discretion in
each instance ?

(3) Also what discretion has the county judge in the
matter of choosing between a local hospital and a general
hospital ?

Without expressing an opinion, I call attention to the
express language of the statute as to each of the above
questions seriatim, which it seems to me answers them.

(1) Context unquoted here shows that settlement and
indigency is not being inquired about. Sec. 142.01:

"A person * * * who is crippled or ailing and whose
condition can probably be remedied or advantageously
treated."

Sec. 142.03 (3) (b);

"A crippled person for the purpose of this chapter means
one who has some physical defect such as affections of the
joints, affections of the bones, disturbances of the neuro-
muscular mechanism, congenital deformities, static and
other acquire deformities, that may be corrected or im
proved by orthopedic surgery or other special surgical and
medical care."

Other sections refer to the "required facts."

(2) Context unquoted here shows the inquiry to be solely

as to whether the judge is bound by the application and
physician's favorable report. Sec. 142.04:

"If the court shall be satisfied that the required facts
exist and that the person should be treated at the 'hospi
tal,' * * * he shall so find and enter an order so di
recting. * * * If fhe court is not so satisfied he may
make further investigation."

(3) Sec. 142.04:

"* * * If he find the required facts and that the per
son can receive adequate treatment at home or in a hospital,
at the same or less expense to the county, and the person to
be treated shall not make the selection aforesaid, he shall
enter an order directing such treatment, the place thereof.
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and the physician or physicians. If the court is not so
satisfied, he may make further investigation."

You ask also for an opinion upon the following: A cer
tain needy person afflicted with dropsy and bedridden is
being furnished clothes and medical care at the home of
a brother by the town. The town chairman made appli
cation to the county judge for his hospitalization or care at
the brother's home. The attending physician states that
hospitalization is not necessary, and that he could be treated
at the brother's home, and that he probably will not recover.
Under these circumstances, is it the duty of the county
judge to issue an order for the care and medical needs of
this pauper under ch. 142, or is it the duty of the town to
provide for him?

Quite obviously this question also refers solely to the
judicial duty of the county judge or court under ch. 142.
Without expressing an opinion, therefore, I call attention
to the provisions of sees. 142.01 and 142.04 above quoted.

FMW

Taxation — Compromise of Taxes — Unless applicant
makes showing of illegality that affords reasonable cause
to believe that court would disturb assessment, compromise

by county officials under sec. 75.60, Stats., is not author
ized ; mere alleged over-assessment is not such showing, but

there must be showing of some jurisdictional defect, such
as such gross over-valuation as to be evidence of bad faith
or arbitrary action.

October 20, 1931.
N. H. Roden,

District Attorney,
Port Washington, Wisconsin.

You write that application has been made for a compro
mise under sec. 75.60, Stats., of the 1929 delinquent taxes
on certain real estate, upon the contention that the prop
erty was over-assessed. You ask "whether these taxes are
illegal on account of over-assessment in the mind of the
owner, and whether the same can be compromised under
sec. 75.60."
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Sec. 75.60 provides:

"If it shall appear from any tax roll or tax proceeding
that any sum of money is due from any person or is charged
against any lands or other property, and such taxes have
been returned as delinquent to the county treasurer of the
proper county, and such person or the owner of the lands
or property so charged with such taxes shall claim such
taxes to be illegal for any cause the county treasurer,
county clerk and district attorney of such county may, if
they shall deem that there is reasonable cause to believe
such taxes illegal, compromise with such person or owner
and receive in lieu of the whole tax so appearing due or
charged as aforesaid such part thereof as the said county
treasurer, county clerk and district attorney, or a majority
of them, shall determine to be equitable and for the best
interest of such county."

I quote from former opinions of the attorney general:
"The language of this statute is very broad, but, not

withstanding, I am of the opinion that it was not the in
tent of the legislature in enacting this section to create a
committee or board of equalization, * * I believe
that section 1210g applies to such illegality in taxation as
appears upon the records or as may be readily ascertained
by the committee. I think that, when all the statutes re
lating to taxation are taken into consideration, this sec
tion may not properly be interpreted as directing the county
clerk, the county treasurer and the district attorney to sit
as a board of review and reassess property.
"I will call your attention to the case of Pratt v. the City

of Milwaukee et ah, 93 Wis. 658, which, while not directly
interpreting this section, strongly infers what I have stated
above." Op. Atty. Gen. for 1910, 675, 676.

"This statute was no doubt passed to create a board
which might compromise taxes plainly illegal and thus save
the county the expense of a lawsuit. In order to give them
jurisdiction to act in the premises, there must be 'reason
able cause to believe such taxes illegal.'
"Of course, the language of the statute is 'if they shall

deem that there is reasonable .cause to believe such taxes
illegal,' etc. I am certain, however, that the reasonable
cause must exist and that these officers can not 'deem that
there is reasonable cause' if in fact there is no reasonable
cause. * *.
"Now, applying this construction to the case you have

in hand, it appears that Mr. Kelting claims the assessment
in this case to be illegal because he feels he is taxed higher
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than his neighbors or that his land is taxed more than ad
jacent land. Mere inequality of assessment will not avoid
a tax. In Green Bay & Mississippi Canal Co. v. Outagamie
County, 76 Wis. 587, 588, it is said:

" 'The honest opinion and judgment of the assessor and
of the board of review must be conclusive, unless the in
equalities or overvaluations are shown to be so gross as to
be evidence of bad faith or arbitrary judgment.'
"If you will read this case and the cases there cited you

will be able to run down the true rule with reference to
the illegality of taxes on the ground of inequality of assess
ment. Mere error of judgment on the part of the assessor
or the board of review will not invalidate a tax. The per
son claiming the tax to be invalid must go farther and show
that there was a deliberate discrimination against him and
that the assessment was the result of bad faith on the part
of the assessing officers." II Op. Atty. Gen. 818, 819-820,

In Hixon v. Toivn of Eagle River, 91 Wis. 649, the court
said, p. 651:

"* * * This equitable roll was taken by the board of
review, and, without evidence, the valuation of plaintiff's
lands was increased thirty-eight per cent, while the valu
ation of all other property was increased less than seven
per cent. These two facts conclusively show, not only ille
gal action by the board in making changes without evidence
{Shove V. Manitoivoc, 57 Wis. 5), but also that such change
was grossly unjust and inequitable to the plaintiffs. By
reason of these two facts it is certain that the plaintiffs'
taxes were increased illegally and inequitably from $6,-
211.34 to $7,781.44, or more than $1,500. There is here
both an illegal tax and an inequitable and unjust tax, and
within the rules restated in Hixon v. Oneida Co., 82 Wis.
515, the plaintiffs are entitled to some relief."

In State ex ret. v. Jordan, 182 Wis. 645, the court said,
pp. 647-648:

duties of boards of review are qwasi-judi
cial and courts have no jurisdiction to disturb their find
ings or determinations except where they act in bad faith
or exceed their jurisdiction. Brown v. Oneida Co., 103 Wis.
149, 79 N. W. 216. Judicial review of the action of boards
of review on certiorari extends only to jurisdictional er
rors. State ex rel. Miller v. Thompson, 151 Wis. 184, 138
N. W. 628; State ex rel. M. A. Hanna D. Co. v. Willcuts, 143
Wis. 449, 128 N. W. 97. If a board of review does not act
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arbitrarily or dishonestly and the evidence presented before
it is sufficient to furnish any substantial basis for the valu
ation found by the board, its decision will not be disturbed.
State ex rel. Kimberly-Clark Co. v. Williams, 160 Wis. 648,
152 N. W. 450. The review here extends only to correction
of jurisdictional errors and does not include mere errors of
judgment as to the preponderance of the evidence. State
ex Tel. Edward Mines L. Co. v. Fisher, 129 Wis. 57, 108 N.
W. 206. Upon certiorari to a non-judicial body such as a
board of review, the court will review the evidence only so
far as to ascertain if there is reasonable ground for belief
that the decision is the result of honest judgment, in which
case it will not be disturbed. State ex rel. N. C. Foster L.
Co. V. Williams, 123 Wis. 61, 100 N. W. 1048; State ex rel.
Vilas V. Wharton, 117 ms. 558, 94 N. W. 359. This court
will review the proceedings to ascertain whether such body
has kept within its jurisdiction and whether such board
acted upon competent evidence sufficient to give it jurisdic
tion. State ex rel. Wood Co. v. Dodge Co., 56 Wis. 79, IS
N. W. 680. The presumptions are all in favor of the right
ful action of such board. The assessor's valuation of prop
erty is prima facie correct and is binding upon the board of
review in the absence of evidence showing it to be incor
rect. State ex rel. Kimberly-Clark Co. v. Williams, 160 Wis.
648, 152 N. W. 450. ^

I am of the opinion that unless a showing is made that
affords reasonable cause to believe that a court would dis
turb the assessment, the showing is not" sufficient to au
thorize a compi-omise of property taxes under sec. 75.60.
FMW

Indigent, Insane, etc. — Old Age Pensions — Person
eighteen years resident of one county then resident of an
other county can secure old age pension in neither county
unless he returns to first county within three years of his
removal.

October 20, 1931.

N. H. Roden,
District Attorney,

Port Washington, Wisconsin.

You write:

"About 18 years *A' lived in Ozaukee county, having lived
in this county during all that time. Then he moved to Mil-
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waukee county and has been a resident of Milwaukee coun
ty for the past three years. .
" 'A' has now made application to Milwaukee county for

old age pension and the same has been denied by Milwau
kee county, advising him to go back to Ozaukee county to
obtain the pension.
"Kindly advise to what county 'A' should apply for his

pension."

Sec. 49.22, Stats., provides:

"Old age assistance may be granted only to an applicant
who:

sis *

"(3) Has resided in the state and county in which he
makes application:
"(a) Continuously for at least fifteen years immediately

preceding the date of application, but continuous residence
in the state and county shall not be deemed to have been
interrupted by periods of absence therefrom if the total
of such periods does not exceed three years, or,
"(b) Forty years, at least five of which have immediate

ly preceded the application;
*  SisJJ

No restatement can make these conditions precedent
any plainer. Applying them to your statement of facts:

He cannot secure a pension in any county until he shall
have lived there for fifteen years immediately preceding his
application without absences aggregating more than three
years. This eliminates Milwaukee county, and also elimi
nates Ozaukee county unless his absence is terminated with
in three years of his removal.

FMW

Criminal Law — Breaking and Entering — Minors —
Industrial School for Boys — Child convicted of breaking
and entering, under sec. 343.11, Stats., while he is under
eighteen years of age may be committed to industrial school
even though commitment. is not made until after he is
eighteen years of age.

October 21, 1931.
Board of Control.

In your communication of October 2 you state that one
A, a boy, was born on March 27, 1913, and that on the
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7th day of November, 1930, he was duly convicted of break- -
ing and entering in the night time a building, to wit, the
store belonging to one B, in Eau Claire, with intent to com
mit the crime of larceny, contrary to sec. 343.11, Stats. He
was placed on probation on November 7, 1930, but no sen
tence was imposed at that time. On August 31, 1931, his
probation was revoked and he was committed to the Wis
consin industrial school for boys for the period until he
shall have reached the age of twenty-one years.
You state that the main question involved in this case is

as to whether or not his commitment to the Wisconsin in
dustrial school for boys was legal, inasmuch as he was more
than eighteen years of age at the time of his commitment.
If his commitment is illegal what recourse has this board
to make a correction ?

Sec. 48.15, Stats., so far as here pertinent reads as fol
lows:

"Any child, under the age of eighteen, convicted of a
criminal offense may, in the discretion of the judge or
magistrate before whom the case is tried, be committed to
one of the industrial schools of this state * *

You will note that under the wording of this statute the
conviction must take place while the age of the child is
under eighteen. In such case he may be sentenced to the
industrial school. This child was convicted before he was

eighteen, the commitment was after he was eighteen.
You are advised that the commitment was legal in as

much as it was based upon a conviction which was obtained
before the child was eighteen years of age.

In view of the answer to your first question, the second
question need not be answered.
JEM
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Appropriations and Expenditures — Emergency Board
— Normal Schools — Emergency board is continuing body
and may approve building program even though such pro
gram includes expenditures of money already appropriated
but not presently available.
Where annual amount is appropriated for two successive

years for building program, contract may be let for build
ing cost of which is in excess of amount presently avail
able, provided contract requires that amount of construc
tion actually performed shall not exceed amount presently

available prior to effectiveness of subsequent appropriation.

October 21, 1931.
J. B. Borden, Director,

Budget Bureau.
You refer to subsec. (6), sec. 20.38, Stats. 1931, which

appropriates on July 1, 1931, $75,000, and on July 1, 1932,
$75,000 from the general fund to the board of regents of
normal schools for the construction and equipment of new
buildings and other permanent property and improvements,
the appropriation to be conditional upon approval of the
emergency board.
. The board of regents of normal schools having requested

the emergency board for its approval under this statute for
the construction of a building to cost $120,000, thus making
available $75,000 for this purpose on July 1, 1931, and
$45,000 to be available or July 1, 1932, you propound the
following questions:

1. Is it lawful for the emergency board at this time to

comply with the request of the board of regents of normal

schools?

2. If such approval be granted, may the regents enter
immediately into a contract for the construction of the'
building at a cost of $120,000 even though a portion of the

money is not available until July 1, 1932?
The emergency board is a continuing body, and no rea

son is perceived why such board may not approve a build
ing program, even though such program contemplates the
expenditure of money which, though already appropriated,
is not immediately available. The approval of the emer

gency board given in such a case does not, in any way, au-
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thorize the regents to make any disposition of the amount
so appropriated which would conflict with any outstanding
statutory obligation.

With respect to your second question, it appears that a
similar inquiry was answered by Justice Owen when he
was serving as attorney general. This opinion is found in
IV Op. Atty. Gen. 764, and appears to be directly in point.
In that opinion a section of the statutes, which is now num
bered sec. 20.77 (6), the language being identical, is quoted
as follows:

"No appropriation shall be available for payment of
any indebtedness incurred prior to the time as of which
such appropriation is to take effect or for any other pur
pose than that for which it is made, unless otherwise spe
cifically provided by law."

In passing upon the question there presented. Justice
Owen assumed that a contract for the erection of the build

ing might be obtained whereby it would be provided that
only such construction work as does not exceed in cost the

amount presently available should be completed prior to
the effective date of the subsequent appropriation, and that

no obligation to pay in excess of that amount prior to the
effectiveness of the subsequent appropriation should arise
thereunder.

He then holds that such a contract would not violate the

statute cited, for the reason that no indebtedness would be
created thereby in advance of the availability of the appro
priation provided therefor.
In support of this opinion he cites several cases which

hold that where a city makes a contract for lighting or
water service covering a period of years, the promise to
pay for such prospective services as they are performed

does not constitute an indebtedness until each instalment

becomes due. The principle there stated is further sup

ported by Mihvaukee E. R. & L. Co. v. Milwaukee, 173 Wis.
329, 342, 343.
I am of the opinion that the reasoning of that opinion is

sound, and that the proposed contract, if hedged about in
the manner suggested in Justice Owen's opinion, may be
lawfully entered into.
SB



Opinions of the Attorney General 947

Bridges and Highways — Liens — Claim under sec.
289.53, Stats., may include only work on material furnished
to contractor for highway project undertaken in munici

pality in which claim is filed. Official with whom such
claim is filed may not adjudicate merits thereof, but is

charged with duty of withholding payment of sufficient
amount to pay such claim pending adjudication thereof in

courts.

October 21, 1931.
Charlton H. James,

District Attorney,
Dodgeville, Wisconsin.

In your letter of October 16 you refer to certain claims

filed with county officials under the provisions of sec.
289.53, subsec. (1), Stats., as a lien upon the money due
to a contractor engaged in certain road work for Iowa
county. You state that some of the claims were filed with
the county highway office, and inquire if such filing is suf
ficient.

Subsec. (2), sec. 289.53, Stats., provides that whenever
practicable, service of the notice provided in subsec. (1)
shall be made upon the clerk and treasurer of the munici
pality. As you suggest, this language is somewhat indefi
nite, and it is possible that the courts may hold the claim
to be properly filed, since the county highway committee
and the county highway commissioner are the agencies
through which the expenditure for road work is directed.

You further state that in the case of one of the claimants,

it appears that some of the materials furnished to the con
tractor were furnished for road work in another county.
The statute appears to be clear that such a claim can only
be made as to materials furnished or work performed in
connection with the project under construction in the coun
ty in which such claim is filed. However, it is a matter for
judicial determination as to what part of the claim is
proper.

In two recent opinions to the highway commission the
procedure to be followed by that commission where such
claims are filed with it under the same statute, is discussed.
See XX Op. Atty. Gen. 422, 486. It is there pointed out
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that the determination of conflicting claims is properly a
Question for the court in an equitable action brought under
the proper statutory provisions, and that it is not for the
officer or department with whom the claim is flled to deter
mine whether the amount actually due the claimant is less
or gi-eater than the amount claimed. For their own pro
tection the officer or officers with whom the claim is filed

should comply literally with the terms of the statute and
withliold a sufficient amount to pay such claim until the
statutory time limitation has elapsed or the claim is estab

lished as provided in subsec. (3), sec. 289.58, Stats.
SB

Corporations — Public Utilities — Taxation — License
fee of telephone utilities for 1932 should be computed as
prescribed by ch. 377, Laws 1931.

October 21, 1931,
Solomon Levitan,

State Treasurer.

Your letter of October 8 presents the following question:

"Should the state treasurer compute the license fee of
telephone companies, due at his office on or before March
1, 1932, under the law in effect prior to January 1, 1932,
or should the license fee be computed under ch. 377, laws of
1931, which becomes effective January 1, 1932?"

Ch. 377, Laws 1931, as specified therein, becomes effective
on January 1, 1932. The original bill provided that it
should be effective upon passage and publication. An
amendment changed the effective date to July 1, 1931, and
a subsequent amendment to January 1, 1932. The purpose
of the final amendment appears to have been to avoid dis
turbing the machinery of administration, the calendar year
having been adopted as the taxing period both in the old
law and the new.

Under the old law (sec. 76.38, Stats. 1929), the license

tax was imposed by subsecs. (2), (3) and (4). These sub
sections go out of existence by repeal on January 1, 1932,
when ch. 377, Laws 1931, becomes effective. It is obvious,
therefore, that the license fees for the year 1932 must be
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computed on the basis of the statutes which will then be in

force, namely, ch. 377, Laws 1931, and that they cannot
be referred to a statute no longer in existence. Similarly
the reports to be filed by telephone companies on March 1,
1932, must conform to the requirements of the new law,
which will be the law then in force.

Any other construction of the statute would result in

absolving telephone utilities from paying any license fees
for the year 1932, since the vital parts of the old law are
repealed, and if the new law is not applicable to the year
1932 there would therefore be no legal sanction for impos
ing such a tax in 1932. Such a construction would clearly
be contrary to the obvious purpose of the chapter.

It is true that the state treasurer is directed to notify the
treasurer of each taxing district of the amount due from

each telephone utility operating therein on or before the
first day of June of each year.
Under the interpretation above indicated, this notifica

tion would be given to the local treasurers several months
after the payments to which it refers have been made to
them by the telephone utilities. This arrangement, how
ever, is not inconsistent with the general plan of the enact-_
ment. Such notification is apparently merely a method of
checking up with the local treasurers as to the correctness
of the payments made, to the end that any errors made by
the telephone utilities in computing and paying the tax
may be seasonably adjusted.
You are therefore advised that the telephone license fees

for 1932 should be computed as specified in ch. 377, Laws
1931, as applied to the reports of telephone utilities made
in conformity to the requirements of that chapter.
SB
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Criminal Law — Gambling — Lotteries — Trade Regu

lation — Trading Stamps — Ticket or pass to theater con
tained in approximately every tenth package of loaf of
bread sold by bakery is advertising in violation of trading
stamp act; it is also violation of antilottery law.

October 22, 1931.

John P. McEvoy,
Assistant District Attorney,

Kenosha, Wisconsin.

You state that one of your "local bakers has promulgated
a scheme to promote the sale of his bread which consists
of an alliance with the local theater whereby he includes
beneath the wrapper, in approximately every tenth loaf of
bread, a free pass to the theater. The other loaves all con
tain merely an advertisement of the theater which is placed

face down within the wrapper of the bread and is of the
same size approximately as the pass." You enclose a pass
and also two of the other enclosures taken from the loaves

so that we may readily see what is meant.
You state that "large signs are also placed which read as

follows: 'Warner's Kenosha Theater. Insist on Schmitts

"Lindy" Bread, Then Look For Free Passes To Warner's
Kenosha Theater.' These are placed in windows of stores

wherein the bread is sold."

You state that the other bakers have made complaint and
that you feel that under the new amendment to the trad
ing stamp law it is scarcely a violation, but feel that it may

be deemed a lottery and you would like an opinion on the
subject.

This pass or ticket to the theater is enclosed by the origi
nal manufacturer or the maker of the bread, but it is not
directly redeemed by such manufacturer. The privilege
which the ticket gives to the purchaser is admittance to the
theater. A ticket is expressly mentioned in the statute as
a coupon that is not permissible unless it is redeemable in

cash. We are of the opinion that this is in violation of sec.
134.01 as amended by ch. 238, Laws 1931.

It is also in our opinion a violation of the antilottery law
for the reason that the person who purchases the bread
has one chance out of ten for obtaining a ticket to the thea-
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ter. In purchasing the bread, he pays for this chance. I
am of the opinion this is a lottery.

JEM

Corporations — Express Companies — Railroads — Tax
ation — Railway Express Agency is "express" company,
property of which is subject to unit assessment and taxa
tion under sees. 76.01 to 76.29, Stats.

Railway Express Agency is not "freight line" company

by reason of furnishing cars to railroad for latter's use
solely in hauling said express company's business, and gross
earnings of express company from railroad for such cars
are not subject to six per cent gross earnings tax imposed •
by sees. 76.39 to 76.46, Stats.

General American Car Company and Pacific Fruit Ex
press Company are "freight line" companies; their gross
earnings in this state from cars furnished to Railway Ex
press Agency and in turn furnished by said express com
pany to railroad for latter's use in hauling express com
pany's business are subject to six per cent gross earnings
tax imposed by sees. 76.39 to 76.46; and railroad company
should withhold amount of such tax, in compliance with
sec. 76.41.

October 23, 1931.

Tax Commission.

Attention W. J. Conway, Chairman.
In your letter of October 8 you submit two questions.

Before stating the questions it seems essential to set forth
a detailed statement of the facts submitted and also a gen
eral discussion of the law involved.

Statement of facts

On July 18, 1931, the tax commission issued an order to
all 7'ailroad companies operating in this state, directing
them to withhold six per cent of the gross earnings in this
state of all freight line companies, as provided by sees.
76.39 to 76.46, Stats. 1931 (ch. 483, Laws 1931). Several
of the railroad companies have been withholding six per
cent of certain gross earnings in this state of the Railway
Express Agency, more particularly hereinafter referred to.
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The Railway Express Agency is a corporation organized
in 1928 to take over the property and business formerly
owned and operated by the American Railway Express
Company. The Railway Express Agency is engaged in the
business of conveying property by express. It does not
own or operate any railroads, and the property which it
conveys by express is actually hauled by railroad compa
nies. The Railway Express Agency conveys the property
by express for the shippers, and charges the shippers its
regular tariff rates therefor. The railroad companies haul
the property for the Railway Express Agency, and the Rail
way Express Agency pays over a certain percentage of its
revenues to the railroad companies as compensation to the
latter for the hauling done by them.

Among other property, the Railway Express Agency
owns 247 cars, consisting of 241 refrigerator cars and 6
auto cars, which cars the Railway Express Agency fur
nishes to the railroad companies for the latter's use in
hauling property conveyed by the Raihuay Express Agency
by express. The railroad companies pay the Raihvay Ex

press Agency on a mileage basis for the use of these cars.

In addition to the cars which it owns, the Railway Ex
press Agency operates under lease 195 refrigerator cars
which are owned by the General American Car Company,

and 298 refrigerator cars which are owned by the Pacific
Fruit Express Company, all of which cars the Railway Ex
press Agency likewise furnishes to the railroad companies
for the latter's use in hauling property conveyed by the
Raihvay Express Agency by express. The railroad compa
nies likewise pay the Railway Express Agency on a mileage
basis for the use of these cars, and the Railway Express
Agency in turn pays a rental to the General American Car
Company and the Pacific Fruit Express Company, respec
tively. These cars are obtained and furnished by the Rail
way Express Agency for convenience at times when its own
cars cannot adequately take care of its needs. The Rail
way Express Agency pays a rental to the owner companies
while such cars are being used to haul property conveyed
by the Railway Express Agency by express. ■ When not
being so used, such cars may be furnished or leased by the
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owner companies direct to the railroad companies for the

latter's use in carrying on their strictly railroad business.

Neither the General Americo/n Car Company nor the Pa
cific Fruit Express Company is an operating company.
Neither is engaged in the express business nor in the rail

road business. Each is engaged in this state solely in the

business of furnishing or leasing cars to others.

General discussion of law involved
Prior to the enactment of ch. 483, Laws 1931, sees. 76.39

to 76.46, Stats. 1929, provided for taxation of the property
of four classes of companies on an ad valorem basis, as fol
lows: Sleeping car companies, defined in sec. 76.89, subsec.
(1), express companies, defined in subsec. (2), freight line

companies, defined in subsec. (3), and equipment compa
nies, defined in subsec. (4), all Stats. 1929.

Ch. 483, Laws 1931, repealed all of sees. 76.39 to 76.46,
Stats. 1929, and recreated definitions of sleeping car com

panies and of express companies in sec. 76.02, subsecs. (5)
and (6), Stats. 1931. Sees. 76.01 to 76.29, Stats. 1929, had
provided for the assessment and taxation thereunder of
only railroads, street railways, light, heat and power com

panies, telegraph companies, and conservation and regula
tion companies. Ch. 483, Laws 1931, however, added to
said companies sleeping car companies and express compa
nies, so that now sees. 76.01 to 76.29, Stats. 1931, provide
for the assessment and taxation thereunder of sleeping car
companies and express companies as well as of railroads
and other public service corporations above enumerated.

Under the scheme of taxation provided in sees. 76.01 to
76.29, Stats. 1931, which includes express companies, the
"property of each company" within the state is assessed, as
a unit, at its full market value, sec. 76.07, subsec. (1), Stats.
1931, and a tax is imposed thereon at the average rate of
taxation, state, county, and local consolidated, sec. 76.12,
Stats. 1931.

The term "property of each company," as used in sees.
76.01 to sec. 76.29, Stats. 1931, is defined in sec. 76.02, sub
sec. (10), Stats. 1931, as including:
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*  all franchises, and all real and personal prop

erty of the company or companies used or employed in the
operation of its business and shall include all title or inter
est of the company or companies referred to in such prop
erty as owner, lessee or otherwise,

Ch. 483, Laws 1931, also added to the statutes new sees.
76.39 to 76.46, Stats. 1931, providing for the assessment

and taxation of freight line companies on the basis of six
per cent of their gross earnings within the state. Sec.
76.42, subsec. (1), Stats. 1931. Collection of such gross
earnings tax is provided by requiring every railroad com
pany operating in this state, upon making payment to each
freight line company for the use of its cars, to withhold
six per cent of the amount constituting the gross earnings
in this state of each freight line company. Sec. 76.41, Stats.
1931.

So that two distinct schemes of taxation are provided
for. First, under sees. 76.01 to 76.29, Stats. 1931, the prop

erty in this state of express companies and certain others
is assessed, as a unit, and a tax is imposed thereon at the
average rate of taxation as prescribed. Second, under sees.
76.39 to 76.46, Stats. 1931, freight line companies are as
sessed and taxed on the basis of six per cent of their gross

earnings within the state.
With respect to express companies and others taxed un

der the provisions of sees. 76.01 to 76.29, Stats. 1931, sec.
76.23, Stats. 1931, provides to the effect that the taxes thus

imposed upon the property of such companies

"* * * shall be in lieu of all other taxes on such

property necessarily used in the operation of the business
of such companies in this state, * *

While with respect to freight line companies taxed on the
basis of their gross earnings under the provisions of sees.
76.39 to 76.46, Stats. 1931, sec. 76.42, subsec. (1), Stats.
1931, provides to the effect that the taxes thus imposed

"* * shall be in lieu of all other taxes upon all
property necessarily used in the operation of the business
of each such company within this state. * *

It therefore seems apparent that the legislature did not
intend that these two distinct schemes of taxation should
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overlap, nor that both should be imposed with respect to

the same subject matter. On the other hand, it seems
equally apparent that the legislature intended each scheme
to apply completely to- the subject matter covered by it,

without exception.

Questions and answers

It has been previously stated that several of the railroad

companies have been withholding six per cent of certain
gross earnings in this state of the Railway Express Agency.
The "gross earnings" referred to are the amounts paid by
the railroad companies to the Railway Express Agency for
the use of the cars above enumerated, including the cars

owned by i\\Q Railway Express Agency and also the cars
owned by the General American Car Company and by the
Pacific Fruit Express Company.

It is with reference to such situation that you submit the
following questions:

"1. In compliance with the provisions of said chapter 483
and the order of the tax commission issued under date of
July 18, 1931, should the railroad companies operating in
the state of Wisconsin retain six per cent of the gross earn
ings of the Railway Express Agency arising from the use
'of cars owned by that company?

"2. In compliance with the provisions of said chapter 483
and the order of the tax commission issued under date of
July 18, 1931, should the railroad companies operating in
the state of Wisconsin retain six per cent of the gross earn
ings of the Railway Express Agency arising from the use
of cars leased by the Railway Express Agency from the
General American Car Company and the Pacific Fruit Ex
press Company, and, in turn, leased to the railroad com
panies and operated over the lines of the railroad compa
nies in the state of Wisconsin?"

The first question is answered. No. The second ques
tion cannot be given a categorical answer.

1. Under the first question, the point to be decided is
whether the Raihvay Express Agency is to be treated as a
freight line company with respect to its furnishing its own
cars to railroad companies for the latter's use in hauling
property conveyed by the Railway Express Agency by ex-
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press, or whether it should be said that the entire interest
of the Raihvay Express Agency in these cars is assessed
(and taxed) in the unit assessment of its property as an
express company.

Sec. 76.02, subsec. (6), Stats. 1931, defines an express
company as follows:

"Any person, association, company or corporation (not
being a railroad company as defined in subsection (2) of
this section), engaged in the business of conveying to, from
or in this state, money or property of any kind by express
(excepting railroad and steamship companies engaged in
ordinary transportation), shall be deemed an express com
pany."

The Railway Express Agency comes precisely within the
definition of an exjn'ess company. It is not a railroad

company. It is engaged in the business of conveying prop

erty by express. The cars which it owns and which it fur
nishes to the railroads are used in the operation of the
Railway Express Agency's business of conveying property
by express; that is, such cars are used to haul such prop
erty, and they are not used by the railroad company for
any other purpose. Being an express company, the Rail

way Express Agency is subject to the scheme of assessment
and taxation provided in sees. 76.01 to 76.29, Stats. 1931.

The unit assessment of the "property of the company"
thereunder includes all franchises and all real and personal
property of the company used or employed in the operation
of its business and includes all title or interest of the com

pany to or in such property as owner, lessee or otherwise.
Sec. 76.02, subsec. (10), Stats. 1931. The taxes thereby
imposed are to be in lieu of all other taxes on such prop
erty necessarily used in the operation of the business of

such company in this state. Sec. 76.23, Stats. 1931.
On the other hand, sec. 76.39, subsec. (2), Stats. 1931,

defines a freight line company as follows:

"Any person, association, company or corporation, (not
being the owner or lessee of a railroad company), who is
engaged in the business of furnishing or leasing any kind
of railroad cars except dining, buffet, chair, palace or sleep
ing cars, which are used in the operation of the line of any
railroad company wholly or partly within this state, or
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when owning and operating, or operating, any railroad
freight, refrigerator or tank car on railroad lines in this
state for the transportation of his or its goods, wares, mer
chandise or products, shall be deemed a freight line com
pany."

And, as previously noted, freight line companies as thus
defined are subject to the scheme of taxation provided in
sees. 76.39 to 76.46, Stats. 1931, imposing a tax of six per
cent on their gross earnings in this state.

Now then, although the Railway Express Agency does
furnish its own cars to railroad companies, yet it does not
seem that it is engaged in the business of so doing, within
the contemplation of sec. 76.39, subsec. (2), Stats. 1981.
The Railway Express Agency is engaged in the business of
conveying property by express, and its own cars are fur

nished purely in aid of the operation of that business.
Moreover, as has been previously pointed out, it appears
that the entire interest of the Raihvay Express Agency in
the cars which it owns is assessed and taxed under the

scheme of taxation provided in sees. 76.01 to 76.29, Stats.
1931. Such being the case, it does not seem that the leg
islature intended also to impose upon the same company the
six per cent gross earnings tax with respect to those cars.

Nor does the Railway Express Agency own or operate
cars for the transportation of its goods, etc. The cars
which such company owns are operated solely for convey
ing the goods, etc., of shippers. The company is a con

veyor, not a shipper.

It should not, however, be implied that the Railway Ex

press Agency could not be engaged in the business of fur
nishing cars within the meaning of sec. 76.39, subsec. (2),

Stats. 1931. It undoubtedly would be if it furnished cars
to be used other than in the operation of its own express
business. But that is not the situation here presented.

2. Under the second question, it must be said equally that
the Railway Express Agency is not to be considered as a
freight line company with respect to the cars which it fur
nishes to railroad companies, but which cars are owned by
the General American Car Company and by the Pacific
Fruit Express Company.
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It must be said also, however, that the General American
Car Company and the Pacific Fruit Express Company are
themselves freight line companies within the meaning of
sec. 76.39, subsec. (2), Stats. 1931. They are not operating
companies. They are not engaged in the express business
nor in the railroad business, and they are engaged in this
state solely in the business of furnishing or leasing cars to
others. It is therefore plain that each of said companies
is subject to the scheme of taxation provided in sees. 76.39
to 76.46, Stats. 1931, imposing a tax of six per cent on the
gross earnings of freight line companies within the state.
However, the tax thus imposed (having in mind the gross
earnings from the particular cars here in question) is a tax
on the gross earnings of the General American Car Com
pany and of the Pacific Fruit Express Company, and not
a tax on the gross earnings of the Railway Express Agency.

The only difficulty presented by the second question is as
to the statutory collection of such gross earnings tax, under
the facts herein presented. Collection is provided for by
requiring every railroad company, upon making payment
to each freight line company for the use of its cars, to with
hold six per cent of the amount constituting the gross earn
ings in this state of each freight line company. Sec. 76.41,
Stats. 1931. The statute seems to have assumed that pay
ment in every case would be made by the railroad company
direct to the freight line company, whereas in the instant
case the railroad company first pays the express company,

and the express company in turn pays the freight line com
pany. However, the statute clearly intended that each
railroad company should in every case withhold, for the
state, an amount equal to six per cent of the gross earnings
of each freight line company in the state, and it is our con
clusion that it is the duty of each railroad company to with
hold such amount in every case, whether the gross earnings
of the freight line company are paid to it directly by the
railroad or not.

The amount to be withheld by the railroad company on
account of the particular cars here in question involves a
purely mathematical computation, once the amount of the
gross earnings in this state of the General American Car
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Company and the Pacific Fruit Express Company from said
cars is ascertained.

FCS

Appropriations and Expenditures — Constitutional Lato
— Indians — Ch. 487, Laws 1931, appropriating certain
sum of money for benefit of Bad River band of Indians, is

constitutional.

This appropriation is for "purpose of aiding such In
dians in agriculture, industry and such other purposes" as
committee appointed to supervise disbursement of such
money deems proper; it is not appropriation in settlement

of any claims against state of Wisconsin.

October 26, 1931.
Frank W. Kuehl, Secretary,

Committee Appointed by Authority of Chapter 487,
Laws of 1931.

You state that ch. 487, Laws 1931, is an act to appro
priate $13,186.62 for the use and benefit of certain Indians
of the La Point band, commonly called the Bad River band,
of Ashland. You inquire whether: (1) ch. 487, Laws
1931, is an appropriation to settle any claims which this

band or its individual members may have against the state
of Wisconsin, and (2) whether the act making this appro
priation to the Indians of the La Point band is constitu
tional legislation.

1. It is my opinion that ch. 487, Laws 1931, which is an
act to appropriate the sum of $13,186.62, is an emergency
appropriation "for the purpose of aiding such Indians in
agriculture, industry and such other purposes as the com

mittee hereinafter mentioned deems proper." A careful
examination of this chapter seems to indicate clearly that

this appropriation was not for the purpose of settling any
particular claim that this band of Indians or any individual
member thereof may have against the state of Wisconsin.
This construction of ch. 487, Laws 1931, is strengthened by
sec. 5 thereof, which provides that the said committee shall
also investigate what moneys if any are due from the state
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to any band of Indians. This seems to indicate clearly
that this appropriation is solely for the purpose of aiding
the Indians of the La Point band in agriculture and indus
try and not for the purpose of settling any particular claim
against the state of Wisconsin.

2. It is my opinion that the appropriation of $13,186.62
for the purpose of aiding the Indians of the La Point band,
commonly called the Bad River band, in agriculture and
industry, is constitutional legislation.

It is well settled that a statute is presumptively valid
and will not be declared unconstitutional by the courts un
less its invalidity is "so clear and palpable as to be per
ceptible by every mind at the first blush." Brodhead v. City
of Milwaukee, (1865) 19 Wis. 624, 652, 88 Am. Dec. 711.

The person attacking the constitutionality of a statute
must show "beyond reasonable question that it violates
some constitutional limitation or prohibition." Borgnis v,
Falk Co., (1911) 147 Wis. 327, 348, 133 N. W, 209, 37 L.
R. A. (N. S.) 489.

It is a general rule that the legislature is without power
to appropriate the public revenues for anything but public
purposes. Brodhead v. City of Milwaukee, (1865) 19 Wis.

658, 88 Am. Dec. 711; Curtis's Adm'r v. Whipple, (1869)
24 Wis. 350, 355; Whiting v. Shehoygan & Fond du Lac R.
R. Co., (1870) 25 Wis. 167, 181; State ex ret. Neiu Rich

mond V, Davidson, (1902) 114 Wis. 563, 88 N. W. 596, 90

N. W. 1067, 58 L. R. A. 739; State ex ret. Garrett v. Froeh-
lich, (1903) 118 Wis. 129, 94 N. W. 50, 99 Am. St. Rep.
985, 61 L. R. A. 345; State ex rel. Atwood v. Johnson,
(1919) 170 Wis. 218, 175 N. W. 589, 7 A. L, R. 1617.

In making appropriations of state money for public pur
poses or for the public good, the state legislature is not
limited by necessity alone and in determining the question it
is vested with large discretion. Thus, when the legislature
has declared the use a public one, its judgment will be
respected by the courts unless the use is clearly without
reasonable foundation. State ex rel. Atwood v. Johnson,
(1919) 170 Wis. 218, 175 N. W. 589, 7 A. L. R. 1617.
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If it does not clearly appear from the act that the appro
priation is for a private purpose, the courts cannot decide
that it is so, and if any doubt exists as to whether a particu
lar appropriation is for a public purpose or a private pur
pose, the courts must sustain the validity of the act. It is
the essential character of the appropriation which must de
termine its validity and not the magnitude of the interests
to be affected.

Thus it is settled that taxes may be lawfully collected for
charitable purposes, Curtis's Adm'r v. Whipple, (1869) 24
Wis. 350, 355; to support public schools of different grades,
art. X, sec. 4, Wis. Const.; to support the poor, the sick and
needy, ch. 49, Wis. Stats.; Toivn of Westfield v. County of
Sank, (1864) 18 Wis. 624; Menasha Woodenware Co. v.
Winter, (1915) 159 Wis. 437, 150 N. W. 526 (constitu
tionality of legislative act assumed).
In addition to the above named objects, there are vari

ous objects which have a quasi public character and which,
although affecting special classes, are so clearly allied to
public welfare that the courts have upheld appropriations
for such objects. Thus, appropriations have been held
valid when made for the establishment and building of a
state home for the feeble-minded, Lund v. Chippewa
County, (1896) 93 Wis. 640, 650, 67 N. W. 927; for the
establishment and maintenance of public libraries, State
ex rel. La Crosse Public Library v. Bentley, (1916) 163
Wis. 632, 158 N. W. 306; for aid to a school for delinquent
or incorrigible children, Wisconsin Industrial School for
Girls V. Clark County, (1899) 103 Wis. 651, 79 N. W. 422;
in aid of state fairs or exhibitions, State ex rel. State Agri
cultural Society v. Timme. (1883) 56 Wis. 423, 14 N. W.
604 (constitutionalit yof legislative act assumed). See also
annotations in 9 Annotated Cases 52; for the purpose of
providing bounties for the killing of destructive animals,
Blaser v. Vanden Heuvel, (1916) 164 Wis. 98, 159 N. W.
735 (constitutionality assumed); for benefits or bounties in
gratitude for past military service or to encourage military
service, State ex rel. Atwood v. Johmon, (1919) 170 Wis.
218, 175 N. W. 589, 7 A. L. R. 1617. See also annotations in
7 A. L. R. 1636 (1920), 13 A. L. R. 587 (1921), and 15 A.
L. R. 1359 (1921).
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The cases above cited indicate clearly that the legislature
has power to determine that a situation exists which re
quires aid and assistance from the state in the form of an
appropriation. Ch. 487, Laws 1931, appropriates a certain
sum of money for the use and benefit of the Bad River band
of Indians at Ashland, Wisconsin, for the purpose of aid
ing such Indians in agriculture and industry and such other
purposes as the committee deems proper. This would seem
to be an appropriation for public purposes inasmuch as aid
given to a particular community in agriculture and industry
benefits the entire state. The fact that one tribe of Indians
is single out for relief is immaterial. As was well said by
Chief Justice Cassoday in State ex. rel. New Richmond v.
Davidson, (1902) 114 Wis. 563, 579, 88 N. W. 596, 90 N. W.
1067, 58 L. R. A. 739;

object of the act being public, and to sub
serve the common interest and well-being of the people of
the state at large, brought the subject legitimately within,
the power of the legislature. Having the poiver, the ex
tent of its exercise loas a matter of legislative discretion.
If there was any doubt as to the power, duty would require
us to resolve such doubt in favor of the validity of the
act. *" (Italics ours.)

In view of the above discussion and the authorities cited,
it is my opinion that ch. 487, Laws 1931, is constitutional.
JWR
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Indians—"Originally the test of the right of individual
Indians to share in tribal lands and other tribal property
was existing membership in the tribe; but this has been so
broadened by Act March 3, 1875, * * * and other acts,
as to place individual Indians who have abandoned tribal re
lations, once existing, and have adopted the customs, habits,
and manners of civilized life, upon the same footing in re
spect of this right as though they had maintained their
tribal relations."

Indian woman does not lose her right to tribal property
or funds by contracting marriage with white man.

October 27, 1931.
Darius Connor,

Webster, Wisconsin.
Answering your letter of October 12, in the first place I

am, enclosing you a copy of a letter I received from the com
missioner of Indian affairs and a copy of a letter I have this
day written to Congressman Peavey.
I am unable to tell you why the commissioner of Indian

affairs made a new roll of the St. Croix Indians. This band
is not mentioned in the treaty of 1854, but the Lac du Flam
beau and the Lac Court Orielles are.
By art. 3 of this treaty, the president may assign to each

head of a family or single person over twenty-one years of
age, eighty acres of land for his or their separate use, and
may issue patents thereon.
By art. 8 of the treaty, the Chippewas of the Mississippi

and Lake Superior bands shall share in the benefits of for
mer treaties. Since this treaty was made seventy-seven
years ago, I presume most of the Indians then living re
ceived the allotment or its equivalent.

If any of them did not receive their allotment, I think
their children could get their share.

"1. Indians (sec. 13*)—Right to share in Tribal
Property.

"Originally the test of the right of individual Indians to
share in tribal lands and other tribal property was existing
membership in the tribe; but this rule has been so broad
ened by Act March 3, 1875, c. 131, sec. 15, 18 Stat. 420
(U. S. Comp. St. 1901, p. 1419), and Act Feb. 8, 1887, c.
119, sec. 6, 24 Stat. 390), and other acts, as to place in-
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dividual Indians who have abandoned tribal relations, once
existing, and have adopted the customs, habits, and manners
of civilized life, upon the same footing in respect of this
right as though they had maintained their tribal relations."
Oakes v. United States, 172 Fed. 305.

As the commissioner of Indian affairs indicates, legisla
tion will be necessary to help out your people.
I think there is a good deal to what you say that they

should have been put on the roll of some of the Chippewa
tribes. I am studying the method of enrolling Indians and
we may have something to recommend to congress on this
before long. Legislation may restore the tribal rights of
this band of Indians.

It might be well for you to know and remember in dis
cussing this matter with your people that an Indian woman
does not lose her right to tribal property or funds by con
tracting marriage with a white man, but, if she abandons
the tribe, her children, never having been recognized as
members thereof, cannot share in the funds. Pape v. United
States, 19 Fed. (2d) 219.
JWR

Counties — Taxation — Tax Sales — Drainage Assess
ment Certificates — County make take tax deed without
paying up drainage assessment certificates which it holds
on same land, but such certificates may be foreclosed and
land sold, and from proceeds of sale unpaid general taxes
are first to be paid.
Town drainages organized under law repealed in 1919

are to be managed, after completion of original project, by
farm drainage board under sec. 88.04, subsec. (6), Stats.

October 27, 1931.

Earl F. Kileen,

District Attorney,
Wautoma, Wisconsin.

You ask whether, where the county has bid in both the
tax certificates and the drainage assessment certificates on
lands in a town drainage district organized under sees. 1859
to 1368, Stats. 1917, and takes a tax deed, the county is re-
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quired to credit the drainage district with the amount of
the drainage certificates.

Sees. 1359 to 1368 were repealed and the present farm
drainage law, ch. 88, enacted by ch. 446, Laws 1919. Sec. 1
of this act provided:

"Sections 1359 * * * 1368 * * * are repealed
except that any town drain now being constructed or for
which proceedings have been started under the above re
pealed sections may be completed under said foregoing re
pealed sections or by order of the supervisors may be com
pleted under the Farm Drainage Law."

Subsec. (1), sec. 1368-14 of the new farm drainage law
enacted at the time of the above repeal, now sec. 88.14 (1)
reads:

"Each city, town, and village clerk shall insert in the
tax roll for each year the amounts of the unpaid assessments
and interest thereon due that year against the respective
lands and corporations as certified to him by the secretary of
the board. Such assessments and interest shall be collected
by the treasurer of each respective town, city, and village
and if unpaid, returned by him to the county treasurer.
Such assessments and interest shall be kept separate from
general taxes and if unpaid shall be sold in the same man
ner as general taxes and a separate certificate of sale shall
be issued therefor in substantially the same form as certi
ficates of sale of lands for general taxes. If taxes and drain
age assessments against the same lands are sold at the an
nual tax sale they shall be sold together to the same bidder.
After the expiration of three years from the issuing of a
drainage assessment certificate a deed substantially in the
same form as a tax deed may be issued thereon. No drain
age assessment deed shall cut off any unpaid or subsequent
drainage assessment or tax nor shall any tax deed cut off
any drainage assessment."

I am of the opinion that under these provisions, and par
ticularly under the italicized provision, the county is not
required to credit the said drainage district with the amount
of the drainage assessment certificates it holds when it
takes a tax deed, and that the county takes the said land
subject to the lien of these certificates. In re Dancy Drain
age District, 199 Wis. 85, 90. That case was under ch. 89,
but this point was rested on the provision of sec. 89.37 (5),
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found also in sec. 88.14 (1), that a tax deed shall not cut
off a drainage assessment.
More detailed provisions are made in the drainage district

law, ch. 89.
Sec. 89.37 (1) provides that the tax certificate and the

drainage assessment certificate for the same year shall be
sold together, but separate certificates issued, subject to
separate assignment.

Sec. 89.37 (2) provides that the county treasurer shall
credit the drainage district with "(d) the principal and ac
crued interest on all drainage assessment certificates up to
the date of the drainage assessment deed, in case the county
has taken a deed to itself on any drainage ■ assessment
certificate."

Sec. 89.87 (4) (d) provides that if drainage assessment
certificates have not been redeemed or assigned within the
period prescribed as to general taxes, a sale as a foreclosure
may be ordered by the court, and from the proceeds of sale
"any unpaid general taxes due the county" shall first be
paid.

Sec. 89.37 (5) provides that after three years from the
issuance of a drainage assessment certificate a deed shall
issue thereon in the same manner as a tax deed, but that

"=1= =1= deed shall cut off any drainage assess

ment nor shall any drainage assessment deed cut off any
tax."

While these provisions of ch. 89 are not directly applicable
to drainage districts under ch. 88, they make express provi
sions that follow, in most part, at least, from the more gen
eral provisions of ch. 88. I am of the opinion that in case of
foreclosure of the lien of drainage assessment certificates un
der either chapter, on land to which the county has taken a
tax deed, the unpaid general taxes are first to be paid from
the proceeds of sale. The lien of general taxes is prior to a
lien for drainage assessments. In re Dancy Drainage Dis
trict, 199 Wis. 85, 94. And as to the words "any unpaid
county taxes," in sec. 89.37 (4) (d), this department said,
XX Op. Atty. Gen. 307, p. 311:

"* * * The words in question are not equivalent to
'county tax' or to 'taxes levied for county purposes,' but
plainly refer to all general taxes remaining unpaid upon the
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land. See: In re Wood County Drainage District, 201 Wis.
368, 371; In re Dancy Drainage District, 199 Wis. 85, 87-
90."

It is to be noted that since the amendment of sec. 75.36

by ch. 405, Laws 1929, the county does not even account
for the general taxes upon taking a tax deed. That chapter
provided that when the county takes a tax deed it "shall
not be required to pay any delinquent or outstanding taxes
on such land, the redemption value of any outstanding tax
certificates, or interest or charges until the land is sold by
the county," and that if the land is not sold for enough to
pay such taxes, "there shall be no further liability upon
the county for the same."

You do not state whether the county bid in the certificate
under sec. 74.42 or sec. 74. 44. I have treated it as though
it was under sec. 74.42, but if it was under sec. 74.44, I
would still advise the county treasurer not to pay the drain
age certificates. I inclose to you copy of an opinion this day
written to the district attorney of Sauk county* dealing
with the bidding in by the county of tax and drainage cer
tificates under sec. 74.44.

You also ask whether town drainage districts organized
under sees. 1359 to 1368, Stats. 1917, since repealed, should
be managed now by the county farm drainage board under
sec. 88.04 (6).

Under the old town drainage law, sees. 1359 to 1368,
Stats. 1917, the drainage district was managed by the town
supervisors. This law was repealed and the present farm
drainage law, sees. 88.01 to 88.30, was enacted by ch. 446,
Laws 1919. Sec. 1 of this act provided:

"Sections 1359 * ^ ^ 1368 * * * are repealed
except that any town drain now being constructed or for
which proceedings have been started under the above re
pealed sections may be completed under said foregoing re
pealed sections or by order of the supervisors may be com
pleted under the Farm Drainage Law."

The new law provided, present sec. 88.04, for the ap
pointment by the county court of a farm drainage board,
and subsec. (6) provided:

*Page 969 of this volume.
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"Such board, when all of its members shall have been
duly sworn and qualified, shall be a permanent body
corporate and shall have charge of all drains hereafter con
structed under the farm drainage law and that have been
heretofore constructed in attempted compliance with statu
tory enactment, except drainage district drains and except
that drains now in process of construction under the ex
isting town drainage statutes, may be completed there
under."

Both the old and the new law indicate that "construction"
and "completion" refer to the building of the project in the
first instance, and not to repairs, maintenance or manap-
ment afterward. It is also indicated that the legislature in
tended to bring all farm drainage systems in the county
under one management as soon as practicable. The fact
that the only districts excepted from the immediate oper
ation of the new law were those under "construction or for
which proceedings have been started" and not those the
original construction of which had previously completed, in
dicates an intention to except only those that were in the
course of organization proceedings or of the original con
struction.

I am of the opinion, therefore, that all town drainage
districts organized under the 1917 law, when the original
construction work was completed, were to come automatical
ly under the management of the farm drainage board ap
pointed by the county court under sec. 88.04.

Sec. 88.04 (1) reads that such board shall be appointed
"upon the filing of the first petition for drainage under the
provisions of the farm drainage law," and makes no pro
vision for the appointment of such a board for the man
agement of previously organized districts prior to the filing
of such a petition for a new district. I assume that you are
not confronted with this situation and so express no opinion
upon it.
FMW
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Counties — Taxation — Tax Sales — Drainage Assess
ment Certificates — County treasurer, bidding in tax and
dx'ainage assessment certificates by direction of county
board under sec. 74.44, Stats., should not pay drainage as
sessments to district.

October 27, 1931.
Clifford M. LaMar,

District Attorney,
Baraboo, Wisconsin.

You inquire whether, the county treasurer having bid in
all lands sold for taxes in 1931, at the direction of the coun^
ty board under sec. 74.44, Stats., and this including drain
age assessment certificates, the drainage district can require
the county to pay to the district the amount due on such
certificates.

Sees. 74.19 (3), 74.42 and 74.44, subsec. (1), read in
part as follows:

"* * * if such delinquent taxes, exclusive of the pen
alty provided by section 74.23, exceed the sum then due
the county for unpaid county taxes such excess, when col
lected, with the interest and charges thereon, shall be re
turned to the town, city or village treasurer for the use of
the town, city or village."

"If any tract of land cannot be sold for the amount of
taxes, interest and charges thereon it shall be passed over
for the time being, but shall, before the close of the sale, be
re-offered for sale; and if the same cannot be sold for the
amount aforesaid the county treasurer shall bid off the same
for the county for such amount."

"The county board of any county may authorize and di
rect the county treasurer to bid in and become the purchaser
of all lands sold for taxes for the amount of taxes, interest
and charges remaining unpaid thereon. Any certificate of
sale, except as to drainage assessments, owned by any coun
ty, shall constitute collateral security for any loan to such
county to an amount equal to one-half the face value of such
certificate when negotiated by the county clerk and treasur
er. All laws relating to the sale or purchase of lands sold
for the nonpayment of such taxes, and to the redemption of
such lands, shall apply and be deemed to relate to the sale
or purchase of such lands by the county."
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Sees. 74.19 (3) and 74.42 existed prior to 1878, while sec. _
74.44 was first enacted in 1917, and enacted in its preseni;
form in 1921.

In State ex rel. Mason v. Larsen, 169 Wis. 298, the court
said that sec. 74.44 constituted the county treasurer the ex
clusive bidder, and that hence the statute in its then form,
permitting the county to purchase such land as it chose at
the minimum bid of the whole tract for the taxes, to the
exclusion of bids of only part of the tract for the taxes, per
mitted an unconstitutional discrimination by the county be
tween delinquent taxpayers. By the act of 1921, this fea
ture was removed, and the county must take all or none.
XI Op. Atty. Gen. 436; XIII Op. Atty Gen. 372. It is to be
noted that the "bidding in" by the county under sec. 74.44
must include any delinquent drainage assessments, by rea
son of the provisions of sees. 88.14 (1) and 89.37 (1) that
tax certificate and drainage certificate shall be sold together.
In Town of Iron River v. Bayfield Co., 106 Wis. 587, the

court held that the purchase of tax certificates by the county
under sec. 74.42 was not the collection of the tax so as to re
quire an accounting to the taxing direct under sec. 74.19
(3). This was somewhat coupled up, however, with the com
pulsory statute under which the certificate was bid off by
the county, sec. 74.42, the court saying, p. 594:

"So far as this court has approached the question, its ut
terances are opposed to the idea that the taking of tax cer
tificates at command of the statutes is a collection of the tax.
Finney v. Oshkosh, 18 Wis. 209, 211; Fletcher v. Oshkosk,
18 Wis. 232; Jenks v. Racine, 50 Wis. 318; Boyt v. Fo^s, 64
Wis. 273, 277; State ex rel. Donnelly v. Hobe, 106 Wis. 411.
The reasoning in Jenks v. Racine seems entirely applicable,
and well-nigh conclusive of the question now under consid
eration. The charter controlling the rights of the parties
there provided for payment to the holder of a special assess
ment certificate 'after the amount thereof shall have been
received into the city treasury.' The holding was that a tak
ing by the city of tax certificates covering the amount of the
assessment certificates was not a receiving into the treasury
of that amount, in reaching which conclusion much stress
was laid on the fact that taking the tax certificates was
compulsory upon the city, which is equally true of the coun
ty under sec. 1114. Whether taking tax deeds by the county
would bear a different aspect, we cannot properly decide;
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for the complaint does not allege the taking of any, and we
cannot presume such act, since the law only permits, and
does not require, it. Sec. 1194, Stats. 1898. We are fully
satisfied that the mere purchase of lands and receipt of the
certificates is not a collection of the taxes within the mean
ing of that section. As a result, we must hold that the com
plaint fails to allege any collection of real-estate taxes.

In Spooner v. Washburn Co., 124 Wis. 24, the court held
that the taking of a tax deed by the county rrequired the
county to account to the taxing district under sec. 74.19 (3),
saying, p. 38:

"* ♦ * While the purchase of lands at a tax sale is

enjoined upon the county by statute in cases where no bids
are received to the amount of the tax, with interest and
charges, the law does not make it obligatory upon the county
to take a tax deed and thus become the owner. The taking
of a deed to such lands purchased by the county is left to
the option of the county board, to be exercised whenever it
deems it for the best interest of the county to accomplish
tne general purchase of collecting, as part of the public
revenue, what is due.* * *."

In Bear Bluff v. Knutson, 189 Wis. 353, the court said, p.
358: ■

*  =1= River v. Bay field County it was sought

to sustain the contention that when the county purchases
lands at a tax sale it amounts to a payment of the tax, and
that the county is thereupon required to settle with the town
as if the tax had in fact been paid in money; but the con
trary was held, and it was said that the purchase of the
lands at a tax sale was simply a step in the process of col
lection and not the collection itself; that there was no col
lection until the money had been in fact received."

The decision in Spooner v. Washburn Co., supra, that the
taking of a tax deed by the county required accounting for
the tax under sec. 74.19 (3), was followed in In re Dancy
Drainage District, 199 Wis. 85, the court saying, p. 90:

*  * In view of these authorities, the proposition
that the taking of a tax deed by the county operates as an
extinguishment of the tax represented by certificates then
held by the county cannot be regarded as an open question.
The county saw fit to exchange its tax certificates for such
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title to the land as it could acquire by virtue of a tax
deed,

The court in Toxvn of Iron River v. Bayfield Co., supra,
rested the decision, that the county upon taking a tax certi
ficate is not required to account to the taxing district, upon
two grounds: (1) It is not a collection, and (2) the coun
ty's act is not voluntary. The court in Spooner v. Wash-
burn Co., supra, seems to place most reliance upon the in
voluntary nature of the act; Bear Bluff v. Knutson, supra,
mentions only the collection gi-ound; and In re Dancy
Drainage District, supra, is more direct on the involuntary
feature than on the collection feature.

I am of the opinion that the collection feature is the real
reason upon which the decision that no accounting need be
made upon the county's taking a tax certificate is to be
grounded, and that the involuntary feature is merely con
firmation of the legislative intent but not necessary to it.
In re Dancy Drainage District, supra, was decided June

4, 1929. On August 21, 1929, ch. 405, Laws 1929, was pub
lished. This act amended sec. 75.36, providing for the tak
ing of a tax deed by the county on county owned certificates,
at the option of the county board, by adding the following:

"The county taking such deed shall not be required to pay
any delinquent or outstanding taxes on such land, the re
demption value of any outstanding tax certificates, or inter
est or charges until the land is sold by the county, * * *.
If the sum realized on such sale * * * is insufficient to
pay all of the said taxes, delinquent taxes, certificates, or in
terest or charges, the amount realized shall be applied there
to and there shall be no further liability upon the county
for the same."

So, under this law, when the county takes a tax deed, it
is not required to pay any delinquent taxes until the land is
sold by the county.
In the "drainage-district" law, ch. 89, it is provided, sec.

89.87 (1), that the tax certificate and the drainage assess
ment certificate shall be sold together but separate certifi

cates issued, subject to separate assignment. Sec. 89.37 (2)
provides that the county treasurer shall credit the drainage
district with "(ct) the principal and accrued interest on all
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drainage assessment certificates up to the date of the
drainage assessment deed, in case the county has taken a
deed to itself on any drainage assessment certificate." Sec.
89.37 (4) (b) provides:

"The county bidding in such drainage assessment certi
ficate shall riot be held or required to pay therefor or be in
any manner held liable thereon, *

and sec. 89.37 (6) provides:

"The rules of law applying to the collection of taxes and
sale of lands for taxes and issuance of tax deeds shall, un
less in conflict with the drainage district law, apply to the
collection of and sale of lands for drainage assessments and
issuance of drainage assessment deeds.

In the "farm drainage" law, ch. 88, it is provided, sec.
88.14 (1), that delinquent assessments "shall be sold in the
same manner as general taxes," that tax drainage assess
ment certificates shall at the annual sale be sold together,
but separate certificates issued, and that after three years
from the issuing of a drainage assessment certificate a deed
substantially in the same form as a tax deed may be issued
thereon. The accounting provisions of sees. 89.37 (2) and
89.37 (4) (b) are not found in ch. 88, nor are the provisions
of 89.37 (6) above quoted. Sec. 88.14 (2) provides:

"* * * the provisions of section 75.20 of the statutes
with reference to limitations on actions and issue of deeds
on certificates of sale of lands sold for nonpayment of gen
eral taxes shall apply to drainage assessment certificates."

Prior to the enactment in 1919 of the "farm drainage"
law and the "drainage district" law, now chs. 88 and 89,
respectively, the law on "town drains," ch. 54, Stats. 1917,
had no provision for delinquent drainage assessments to be
returned to the county for collection, but the law on drain
age districts contained such provision and provided, sec.
1379-25, Stats. 1917, that general tax certificate and drain
age district certificate be sold together and that the rules
of law applying to collection of taxes and sales for taxes

should apply to drainage assessments when not in conflict.
This is the forerunner of ch. 89. But ch. 88 has a fore
runner in the old town drainage laws containing no such
delinquent machinery.
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As to drainage districts organized under ch. 89, it is clear
that the county need account to the district only when it
takes a deed on the drainage assessment certificates, by rea
son of the express provisions of sec. 89.37 (2) and (4) (b),
even though the drainage certificate is voluntarily taken by
the county under sec. 74.44. But as to drainage districts or
ganized under ch. 88, we are not aided by these express
provisions. Ch. 88, leaves gaps in the proceedure, without
specifying that either the provisions of ch. 89 or the provi
sions of the law relating to general taxes shall apply. Ch.
41, Laws 1925, enacted sec. 89.63 (8), relating to addition
al work and assessments, and sees. 89.71 and 89.72. Sec.
89.63 (8) (b), and sees. 89.71 and 89.72 read as follows:

"The provisions of this subsection shall apply to all work
heretofore or hereafter constructed under chapters 88 and
89 of the statutes."

"No proceedings shall be instituted after the taking effect
of this section for the organization of any drainage district
under chapter 89 of the statutes."

"The provisions of chapter 89 of the statutes shall remain
in full force and effect as to all districts organized and in
process of organization prior to the taking effect of this sec
tion, under any law of this state, and as to farm drainages
organized, or to be organized, under chapter 88 of the
statutes."

In view of the separate and distinct systems set up in chs.
88 and 89, having their forerunners in likewise distinct sys
tems in the previous "town drain" and "drainage district"
statutes, and the making applicable by ch. 41, Laws 1925,
of a specific portion of ch. 89 to drainages organized under
ch. 88, it is not clear whether or not sec. 89.72, enacted by
the same act, was intended to make any other provisions of
ch. 89 to apply. It would seem that such a purpose would be
more clearly expressed.

It must not be overlooked that, while, when the county
bids in the certificates under sec. 74.42, the taxing or assess
ing district is not deprived of any immediate collection of
the tax or assessment that it might otherwise have realized,
on the other hand, when the county bids in the certificates
under sec. 74.44 it may, and in many instances undoubtedly
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does, deprive the taxing or assessing district of an immedi
ate collection.

In view, however, of the express legislative policy that
neither as to general taxes nor as to drainage districts un
der ch. 89 shall the county be required to account to the tax
ing or assessing district when it bids in the certificate, the
provisions of sec. 74.19 (3) that the county need account
as to general taxes only when it collects the tax, and the pro
visions of sec. 88.14 (1) that the farm drainage assessments
and certificates "shall be sold in the same manner as general
taxes," it would not seem that the legislature actually con
templated a different rule for farm drainages than for
drainage districts. Reason would exist for a rule for gener
al taxes different from that for drainage assessments, but
no logical reason is apparent for a rule of drainage assess
ments under ch. 89 different from that for drainage assess
ments under ch. 88.

Doubt that may exist by reason of ambiguities in the
statutes must be resolved by the county treasurer against
payment of the money and the interested district or its cred
itors left to establish a right to receive the money from the
county treasury before he pays it to them.
You are advised, therefore, that, the county bidding in

tax and drainage certificates by virtue of sec. 74.44(1), the
county treasurer should not pay the drainage assessments
unless and until the courts shall have determined that the
law requires him to do so.

FMW
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Indians — Taxation — State of Wisconsin may tax lands
of Indian purchased with trust funds, regardless of any re
striction concerning alienation imposed by secretary of
interior.

October 27, 1931.

Thos. L. St. Germaine,

Lac du Flambeau, Wisconsin.
You submit the following for my opinion:
One, Jake Snow, a Lac du Flambeau Indian, purchased

certain real estate in the city of Merrill which had been
owned by one, A., of Merrill and which presumably had been
taxed before Snow bought it. On the face of the deed, Jake
Snow signed the following agreement:

"For the consideration of one hundred dollars ($100.00)
to me in hand paid, and other valuable considerations, and
being permitted to purchase the SI/2 of the WI/2 of Lot 2,

. and the WV2 of Lot 3, of Block 16, of J. M. Smith & Com
pany's Third Addition to Merrill, Wisconsin, I hereby agree
with the president of the United States not to sell, mortgage
or encumber the above described property in any manner
whatever without the consent of the president of United
States for the term of twenty-five years.
"The money for the purchase of this property was ob

tained from the sale of timber from my allotment on the
Lac du Flambeau reservation, and described as follows:
the EI/2 of the SWi/4 of the SW^A of section 14, township
40, and range 4 W.

Witnessed: His
Chas. J. Kinzel. Jake (Thumb) Snow."
John Van Hecke. Mark

The abstract of title shows that Jake Snow did not pay
the taxes and that a tax deed was taken on the property on
October 20, 1913. You ask if Jake Snow can recover the
land or the purchase money. The answer is "No."
Under the heading of "Property exempt from taxation,"

subsec. (7), sec. 70.11, Stats., provides as follows:

"The property of Indians who are not citizens, except
lands held by them by purchase."

In McGeehan v. Ashland County, 192 Wis. 177, where the
court reviewed the decision of the United States supreme
court, it was held, in the words of the headnote,
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"Neither the secretary of the interior nor the Indian de
partment has authority to place restrictions on the aliena
tion of property purchased for an Indian ward out of trust
funds so as to prevent the state from taxing the property
purchased; and the lands are subject to state taxation."

The secretary of the interior had no right to impose re

strictions on alienation of property purchased with trust
funds to the extent of exempting it from state taxation,
though not exempted by the state. The result necessarily

follows that .the lots purchased by Jake Snow were subject
to taxation, and Snow has no greater rights than has any
other citizen who failed to pay his taxes.

JWR

Courts — Minors — Adoption—Adopted child may in
herit property from its natural parents as well as from
adopting parents.

October 28, 1931.

Board op Control.

Attention A. W. Bayley, Secretary.

In your letter of October 5 you request information as

to the right of an adopted child to inherit property from
his natural parents as well as from his adopting parents.
You cite sec. 822.07, Stats., and say that this section does
not give a clear statement as to whether or not an adopted
child is precluded in the right of inheritance from his nat
ural parents.

Sec. 322.07, Stats., does not contain any provision either
precluding or giving an adopted child this right of inheri
tance from his natural parents. The question does not seem
to have been decided by the Wisconsin courts, but the gen
eral rule is that the adopted child may inherit from his
natural parents as well as from his adopting parents.

"An adopted child is, in a legal sense, a child both of its
natural and of its adopting parents, and is not, because of
the adoption, deprived of its right of inheritance from its
natural parents, unless the statute expressly so provides."
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1 R. G. L. 614, citing Clarkson v. Hatton, 14 Mo. 47, 44 S.
W. 761, and 1 R. C. L. Permanent Supplement 170, citing
In re Pillsbury, 175 Cal. 454, 166 Pac. 11; hi re Klapp, 197
Mich. 615,164 N. W. 381, and Roberts v. Roberts, 160 Minn.
140, 199 N. W. 581.

The general rule as above stated is extended even further
in this regard, the cases holding that a second adoption
does not change the status of an adopted child as the heir
of prior adoptive parents.
In re Button's Estate, 161 Minn. 426, 201 N. W. 925 and

Patterson v. Broivning, 146 Ind. 160, 44 N. E. 993.
It is my opinion that inasmuch as the cases in other jur

isdictions are unanimous to the point that an adopted child
may inherit from its natural parents as well as from its
adopting parents, the Wisconsin courts would decide in a
like manner.

JEM

Minors — Child Protection — In cases of delinquent chil
dren between ages of sixteen and eighteen juvenile courts

as well as other courts have jurisdiction; if court other
than juvenile court has assumed jurisdiction of such case,
it may retain said jurisdiction and try case same as in case

of adult criminal.

Penalties imposed by courts other than juvenile courts
in case of children between sixteen and eighteen are same as
those imposed on adult criminals.

October 28, 1931.
Norman B. Langill,

District Attorney,

Marinette, Wisconsin.
In ̂ our communication of October 21 you direct our at

tention to sec. 48.11, Stats., relating to the trial of delin
quents. You state:

"This section provides that any juvenile under sixteen
years of age shall be brought before the juvenile court. A
neglected child is defined as any child under the age of
eighteen years, and chapter 48 provides that the criminal
court shall have concurrent jurisdiction with the juvenile
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court in dealing with delinquent children over the age of
sixteen."

You state:

"Some controversy has arisen over this particular phase
of the law. Police courts in this county have taken it
upon themselves to fine and otherwise punish juveniles over
the age of sixteen."

You ask for an opinion on the following questions:

"1. To what extent is the jurisdiction of the juvenile
courts and other courts concurrent in matters involving ju
venile delinquency?
"2. Where courts, other than the juvenile, assume jur

isdiction, must their disposition of the case be governed by
chapter 48, or may they apply the penalty which the offense
calls for in the event they were adults?"

Sec. 48.11 reads thus:

"When any child under sixteen years of age is taken into
custody with or without warrant, charged with the violation
of any law of this state, or the violation of any county, town,
city or village ordinance, such child shall, instead of being
taken before a justice of the peace or police magistrate, be
taken directly before the juvenile court; and in any such
case the court may proceed to hear and dispose of the case
in the same manner as if the child had been brought before
the court upon petition as provided in section 48.06; but in
any case a petition shall be filed and the court shall require
notice to be given and investigation to be made and may ad
journ the hearing from time to time for this purpose."

You will note that under this provision when a criminal
action is commenced in a court other than a juvenile court
concerning a child under sixteen years of age, the case must
be transferred to the juvenile court. There is no such provi
sion concerning a criminal prosecution of a child between
the ages of sixteen and eighteen. It follows that the court
in which a criminal prosecution has been commenced for
the prosecution of a child between the ages of sixteen
and eighteen may proceed to judgment and such court has
jurisdiction to fine and sentence such a child. The concur
rent jurisdiction spoken of means that the juvenile court as
well as other courts have jurisdiction over that kind of a
case and the district attorney or others may bring the case
before either a juvenile, court or another court as it is
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deemed best. The court that has jurisdiction first may keep
it and try the case. I believe this answers your first
question.

Concerning your second question, I will say that where
courts other than the juvenile court assume jurisdiction
they must dispose of the case in the same manner as they
would dispose of it in the case of another adult criminal.
See also sec. 48.12.

JEM

Fish and Game — Wild life refuge may not be provided
for protection of deer and partridges in which rabbits or
other game are permitted to be killed.

October 28, 1931.

Matt Patterson, Depuiy Director,
Conservation Commission.

In your communication of October 6 you direct our at
tention to sec. 23.09, subsec. (7), Stats., which provides that
the commission is hereby authorized to make such rules and
regulations and establish such services as they may deem
necessary to carry out the provisions and purposes of section
23.09. Par. (b) of this subsection pertains to the establish
ment of game refuges and is as follows:

"To designate such localities as it shall find to be reason
ably necessary to secure perpetuation of any species of
game or bird, and the maintenance of an adequate supply
thereof, as game or bird refuges for the purpose of pro
viding safe retreats in which game or birds may i*est and re
plenish adjacent hunting grounds."

You state that in the past in one or two instances the con
servation commission has established game refuges upon
state-owned land and adjoining private land.

"The question now has been raised as to whether the con
servation commission has the right to establish a game
refuge whereby the hunting of deer and partridge would be
prohibited but whereby rabbits, which might destroy young
trees in the area, or other predators might be killed."



Opinions op the Attorney General 981

You ask for an opinion as to this question.
Subsec. (4), sec. 29.57, Stats., which pertains to wild life

refuges, contains the following:

"No owner of lands embraced within any such wild life
refuge, and no other person whatever, shall hunt or trap
within the boundaries of any wild life refuge, state park,
or state fish hatchery lands; nor have in his possession or
under his control therein any gun or rifle, unless the same
is unloaded and knocked down or inclosed within its carry
ing case; but nothing herein shall prohibit, prevent, or in
terfere with the state conservation commission, or its depu
ties, agents or employes, in the destruction of injurious
animals."

In sec. 29.01, subsec. (5) it is provided:

" 'Hunt' or 'hunting' includes shooting, shooting at, pur
suing, taking, catching, or killing of any wild animal or
animals."

Under these various provisions, if a wild life refuge is
pi'ovided even for only the purpose of protecting deer and

partridges, it is unlawful to kill any wild animal upon such
refuge.
In view of this, I am of the opinion that the conservation

commission has not the power to establish a wild life refuge
for the protection of deer and partridges only but permit
ting the killing of rabbits on such refuge.

JEM

Bridges and Highways — Relocations — Where state
trunk highway is relocated former route retains its status
as town road and may be discontinued upon application to
town board in manner provided by sec. 80.02, Stats.

October 28, 1931.
N. H. Roden,

District Attorney,
Port Washington, Wisconsin.

In your letter of October 20 you inquire as to the status
of a town road which was changed to a state trunk highway
and the state trunk highway was later relocated.
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This department has held that in such a case the highway-
reverts to its original status as a town highway, and that,
except in cases where the portion of highway from which
the state trunk highway is removed is of no service to any
one, such highway can be vacated only upon proper action
of the town authorities. See XIX Op. Atty. Gen. 421 and 489.

You also inquire whether the highway in question can be
vacated by action of the town board, in view of the fact that
one person whose property abuts on the highway has re
fused to sign the petition for discontinuance.

By the provisions of sec. 80.02, Stats., the town board has
jurisdiction to discontinue a highway upon application in
writing to the supervisors signed by six or more resident
freeholders or homesteaders. The provision as to the sig
nature of all of the owners of abutting lands appears to

apply only to the alteration of a highway, and does not ap
pear .to affect a petition for discontinuance. You will note,
however, that this section also forbids discontinuance where
such discontinuance would deprive the owner of lands of
access therefrom to the public highway. Your letter does
not indicate whether the person who has refused to sign has
any right under that provision.

SB

Fish and Game — Indians are not liable, under state laws,
for hunting deer on reservation. They have no right to
transport said deer outside reservation. White man has no
right to purchased deer from Indian, or have in his posses
sion deer purchased from Indian, on or off reservation.

October 28, 1931.
Thomas L. St. Germaine,

Lac du Flambeau, Wisconsin.

This is in answer to your letter of October 25 as to the
killing, transportation, sale and possession of deer. Your
question, as stated by you, reads as follows:
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"Query, 1—If the Indians under treaty rights have a right
to kill deer on an Indian reservation, does this give them
legal right to sell deer to a white man, when such deer are
killed on an Indian reservation? 2—If they may lawfully
sell deer legally killed on an Indian reservation have they
the legal right to transport said deer to a resort outside of
an Indian reservation? 3—Mr. Stevens was arrested for pos
session of the deer and is now out on bonds, what, if any,
defense has he? 4—What defense may be advanced on be
half of the Indians who did the transporting of the deer
from the Indian reservation to this resort outside of the
reservation?"

The answer to subdivision 1 is "yes." All acts done by
the Indians relating to the deer, which acts were performed
on the reservation by the Indians, come under federal and
not state law. See State v. Rufus, 237 N. W. 67, a Wisconsin

case decided June 12, 1931. This case overruled the case of
State V. Doxtater, 47 Wis. 278. This case decides clearly
that, as far as the ciuminal acts are concerned, the Indians
are not subject to the state laws. The federal government
has exclusive jurisdiction of certain enumerated crimes aft
er the passage of sec. 9 of the act of March 3, 1885, 23 Stats,
at Large 385. See also United States v. Kagama, 118 U. S.
375; In re Blackbird, 109 Fed. 139; 18 U. S. C. A. 548. The
case of United States v. Quiver, 241 U. S. 602, which is
quoted by the supreme court of Wisconsin, seems to hold
that the United States government has jurisdiction of all
crimes and misdemeanors which were not specifically set
out in the act of March 3, 1885 mentioned above. Hence, it
is the opinion of this department that the killing and sale
of the deer by the Indians on the reservation is no offense
under the state law. Some authorities hold, however, that
the Indian should kill the game on the reservation for food
and for his own personal use and consumption only. See
State V, Cooney, 80 N. W. 696, 77 Minn. 518.

As to subdivision 2 of your question pertaining to trans

portation, our answer is "No." That is, the Indian has no
right to transport said deer to a resort outside of an Indian
reservation.

In the case of State v. Morrin, 136 Wis. 552, an Indian

was convicted of the violation of game laws while off the
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reservation. This conviction was upheld by the supreme
court.

Sec. 29.48 of the statutes was construed in X Op. Atty.
Gen. 931, wherein an Indian sold fish in violation of the
state law off the reservation. It was held that he was liable

for so doing. '
As to subdivision 3 of your question, the white man, in

purchasing the deer, could be prosecuted under the state
laws of Wisconsin. See sees. 29.39 and 29.48, Stats., prohib
iting possession and purchase of game out of season.
In X Op. Atty. Gen. 931, it was held that, while the Indian

may not have violated the law in making the sale, the white
man, who purchased the fish, had violated the law and could
be prosecuted in the state court for violating sec. 29.48,
Stats. And former opinions of the attorney general cited
there, which we adhere to, hold that the white man purchas
ing the fish on the reservation, and from an Indian, has done
so in violation of the state law and can be prosecuted. This
opinion did not hold that the Indian could be prosecuted, but
only the white man.

As to subdivision 4 of your request, if the proof shows
that Mr. Stevens had the deer in his possession, wilfully
and knowingly, in our judgment he has no defense. The
same answer is true as to subdivision 3 of your question.

Officers have a right to search buildings other than dwell
ing houses without a search warrant for illegally taken
game which they have reason to believe is concealed therein
as per subsec. (6), sec. 29.05, Stats.
JWR
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Municipal Corporations — Municipal Borrowing —
School Districts — Where schools of city of fourth class are
operated under city school plan, board of education is not

authorized to borrow temporarily; such temporary borrow
ing must be done through city council.

November 3, 1931.
0. H. Plenzke,

Assistant State Superintendent.
I quote from your letter of October 29.

"Park Falls is a city of the fourth class constituting an
entire school district. School board members are elected
from the city at large and the city treasurer is the custodian
of city school moneys which are disbursed by him upon
school board warrants. The school board budget for the
current year has been approved by the city council and in
corporated in the tax roll. The board of education at present
is out of funds and this inquiry is directed to you to ascer
tain whether the board of education or the city council is
legally authorized to negotiate a temporary loan to meet
school board obligations until the next tax collections. Is
this a distinct power of either the school board or city coun
cil or one which rests upon both bodies jointly?"

Under your statement of facts, the city of Park Falls
would appear to be operating under the city school plan,
sees., 40.50 to 40.60, Stats. The board of education, therefore,

has no power to levy taxes, or to raise money, that being the
function of the city council. State v. City of Racine,—
Wis ,236 N. W. 553.
Temporary borrowing is authorized by sec. 67.12, Stats.,

and subsec. (8) of that section relates to temporary borrow
ing by a school board. However, the school board there re

ferred to is a school board of a common school district oper
ating under the district system where taxes are levied by

the electors. This subsection, therefore, does not apply to a
board of education operating under the city school plan. It
is apparent, therefore, that if temporary borrowing is nec
essary for school purposes, the same should be authorized by
the city council in accordance with the terms of sec. 67.12,
Stats.

SB
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Appropriations and Expenditures — Counties — Taxa
tion — Appropriation made pursuant to ch. 233, Laws 1931
(sec. 59.07, subsec. (13), Stats.), is discretionary with
county board; if made it will not affect valuation of school
district for taxation purposes or for equalization purposes.
Appropriation so made is to be raised by general tax on all
taxing districts in county.

November 3, 1931.

Fred Risser,

District Attorney,
Madison, Wisconsin.

In your letter of October 26 you refer to ch. 233, Laws
1931, sec. 1 of which is quoted below:

"Subsection (13) of section 59.07 of the statutes is
amended to read: (59.07) (13) Appropriate to any school
district in which a county farm or a state charitable or
penal institution or any state-owned lands which are used
for agricultural purposes or any part thereof is situated, an
amount of money for school purposes equal to the amount
that would be paid as school taxes upon such farm land or
part thereof situated within such district if such land were
privately owned. The valuation of such farm land shall be
determined by the county board of equalization."

You then inquire as follows:

"1. What action should the school district take to proceed
to get the appropriation granted by that chapter?
"2. If the valuation of such state owned property is to be

taken into consideration when the levy for school taxes is
made (having in mind now the valuation of part of joint
school districts), will not the valuation of each part of the
joint school district be increased by the valuation placed
upon this state owned land located within its limits?
"3. For equalization purposes will the valuation of the

township within which state owned land is located be in
creased by the amount of the value of this state owned land?
"4. Will the appropi'iation provided for by this chapter

be raised by a general tax on all the taxing districts in the
county?"

In answer to your first question, it appears that the
section above quoted confers power upon the county board,
exercise of which is purely discretionary on the part of the
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board. The only way in which a school district may secure
the benefit of this statute is to succeed in convincing the
county board that such appropriation is proper.
In answer to questions 2 and 3,1 am of the opinion that,

if an appropriation is made under this section, the valuation
of the taxable property in the school district is unaffected
thereby, but the tax levied may, of course, be reduced in
conformity with the needs of the district where such appro
priation is made available to the district. The making of an
appropriation under this section would in no way change the
valuation of property within the township for equalization
purposes, there being no specific provision for such change,
on account of the making of such appropriation.
In answer to question 4, you are advised that the appro

priation, if made under the provisions of this section, is to
be made from the general fund and raised by a general tax
on all of the taxing districts in the county.
SB

Automobiles — Law of Road —Municipal Corporations
— Traffic Ordinances — Local authorities may not require
traffic on trunk highways to stop in front of schoolhouse at
point which is not street intersection.

November 3, 1931.

M. W. Torkelson,
Acting State Highway Engineer.

In your letter of October 26, 1931, you state that your
attention has been called to the practice in a number of
villages in the state requiring traffic on the public highways
to stop before passing a schoolhouse, and inquire whether,
under the traffic code, ch. 85, Stats., it is proper for a mu
nicipality to make such a requirement.
I assume from your letter, although you do not so state,

that the stops in question are not at highway intersections,
and are not, therefore, controlled by sec. 85.68, subsec. (3),
Stats., which authorizes a municipality to declare a highway
under its jurisdiction to be an artery for through traffic.
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The traffic code definitely treats of the question of traffic
in front of schoolhouses, subsecs. (2) and (3), sec. 85.40,
being as follows:

"The speed of any vehicle shall not be greater than fifteen
miles per hour while passing a schoolhouse at those times
when children are going to or from school or are playing
at or about the school."

"The operator of any vehicle operating upon a highway
shall pass school children upon the highway with due care
and caution."

By sec. 85.43, Stats., local authorities are given power to
increase certain speed limits, but the power there granted
does not extend to the speed limit fixed in the subsections
above quoted. Nowhere in the statute is there any provision
for a municipality to reduce the speed limit. Moreover,
there appears to be no provision in the traffic code which
authorizes the local authorities to require traffic to stop at
points other than where an arterial stop for through traffic
is established at a street intersection.

You refer to sec. 85.72, Stats., which reads as follows:

"Nothing in this chapter shall prohibit local authorities
from placing additional stop signs on the roadway provided
that such signs shall not interfere with the free movement
of vehicles over or about such signs."

The statute from which this language was derived, name
ly, sec. 85.16 (5), Stats. 1927, provided:

"* * * Nothing in this act shall prohibit cities or
villages from placing additional stop signs on the pave
ment."

Very evidently this statute refers to additional stop signs
at an arterial intersection, such signs being sometimes
painted on the pavement or provided with a collapsible rub
ber device. Sec. 85.72, therefore, in my opinion, does not
authorize the placing of stop signs at points other than
street intersections.

You are therefore advised that a city or village is not
authorized ta enact or enforce ordinances or regulations re
quiring traffic on trunk highways to stop in front of a
schoolhouse at a point which is not a street intersection.
SB
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Automobiles — Registration — Stickers — Under sec.
85.02, subsec. (4), Stats., stickers are to be issued in same
manner as dealers' license plates and are to expire at end
of calendar year in which they are issued.

November 4, 1931.
Theodore Damann,

Secretary of State.
I quote your letter as follows:

"Subsection (4), section 85.02, statutes, states, with re
gard to For Sale and Demonstration stickers: 'Application
for such sticker shall be made in the same manner as appli
cation for registration and the stickers issued in the same
manner as license plates.'
"As you know automobile, motorcycle, passenger bus, and

dealer licenses expire on December 31st of the year issued,
and truck, trailer, tractor truck, and semitrailer licenses are
issued for the fiscal year to expire on June 30th, and I would
be pleased to have your opinion on the following:
"1. Is it the intention of subsection (4) that these stick

ers shall be issued in the same manner as dealers license
plates for motor vehicles and trailers?
"2. Will the sticker expire with the dealers license or does

the date of expiration depend on the type of vehicle for
which it was issued?"

Sec. 85.02, Stats, deals with registration by manufactur
ers, distributors and dealers. It provides for an application
for registration and for the issue of license plates to deal

ers. Therefore, when in subsec. (4), 85.02 it is provided

that application for such stickers shall be made in the same
manner as an application for registration and the stickers
issued in the same manner as license plates, it should be in
terpreted to refer to the application for and issue of license
plates which is provided for in the same section and with
respect to the same class of individuals, unless the context
makes such an interpretation inconsistent. No inconsisten
cy in applying this interpretation is perceived. You are
therefore advised that the reference is to the application for

and the issue of license plates to manufacturers, distributors
and dealers under the provisions of sec. 85.02, Stats.
With respect to your second question, the answer is found

in subsec. (10), sec. 85.02, which provides that certificates
and number plates issued under this section shall be valid
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only during the calendar year for which they are issued.
If the stickers are issued in the same manner as license
plates, it follows that they are to have the same life as such
license plates, and that their validity continues only during
the calendar year for which they are issued.
SB

Automobiles — Law of Road — Weight Limitations —
Maximum weight for tractor operated on class "A" highway
is twenty-four thousand pounds and for two-wheeled trail
ers, similarly operated, nineteen thousand.

November 4, 1931.

Theodore Daman n.
Secretary of State.

You refer to sees. 85.47, and particularly subsec. (1),
(2), (3) and (4) thereof, and 85.49, Stats, and inquire what
is the maximum weight which may be carried by a tractor
with two axles and a semitrailer with one axle.

The tractor and the trailer are treated as two vehicles.

The tractor, if operated on a class "A" highway may, under
the provisions of subsec. (1), sec. 85.47, Stats., have a maxi
mum weight of 24,000 pounds. By subsec. (3), sec. 85.47,
Stats., a two wheeled trailer may have a maximum weight
of 19,000 pounds when operated on a class "A" highway.
If, therefore, the load on the tractor and trailer is so sepa
rated that each vehicle carries its own load, the maximum
weight which the combined units may have is 43,000 pounds.
However, if either vehicle is loaded beyond the maximum

specification above indicated, there would be a violation,
even though the combined load did not exceed 43,000 pounds.
The above opinion is, as we understand it, in agreement

with the administrative practice of the highway commission.
I find nothing in sec. 85.49, Stats., which would be inconsist
ent with the above interpretation.
SB
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Building and Loan Associations — Building and loan as
sociation has no legal right to charge so-called withdrawal
fee of ten per cent on all paid-up and instalment stock
whenever current bills payable exceed in amount five per
cent of mortgage loan.

Building and loan association by-laws cannot provide
maximum premium to be charged members, leaving amount
discretionary to board of directors.

November 4,1931.
C. P. Diggles,

Building and Loan Supervisor.
You say that a building and loan association proposes to

adopt the following amendment to its by-laws:

"In addition to the foregoing, or, in lieu thereof, the di
rectors may, at their option, provide for a withdrawal fee of
ten per cent (10%) on all paid-up and instalment stock
whenever current bills payable exceed in amount five per
cent (5%) of the mortgage loans, such additional charge to
continue in effect only until such bills payable are reduced
to an amount less than five per cent (5%) of the sum total
of the mortgage loans."

You ask whether an association can legally assess its

members ten per cent when they withdraw their stock. A
building and loan association has no legal right to charge a

so-called withdrawal fee of ten per cent on all paid up and
instalment stock whenever current bills payable exceed an
amount five per cent of the mortage loan.

Subsec. (2), sec. 215.24, Stats., provides for the examina
tion of the assets, books and accounts of the association by a
committee or by a firm of public accountants:

"* to check the assets of the association and de

termine any losses which may have been sustained, and
make a report of all of their findings to the board of direc
tors. It shall thereupon be the duty of the board of directors
to charge off all losses so reported, and if there be not a
sufficient amount in the contingent fund and the net profits
for the period for the payment of such losses, then such
losses, or the balance unpaid, shall be apportioned accord
ing to the number of all shares outstanding, whether instal
ment or paid-up stock, and the proportionate amount shall
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be charge to each member, except in the case of delinquent
associations in which case the losses shall be assessed ac
cording to the book value of the shares."

The effect of the by-laws submitted is to charge losses
only as against members withdrawing their stock; this is
directly contrary to the provisions of sec. 215.24, which re
quires that losses be apportioned according to all shares out
standing. While undoubtedly a withdrawal fee may be col
lected to cover clerical expense (9 C. J. 943), the charge of
ten per cent provided for in the proposed by-law is not a
withdrawal fee in the proper sense of the term, but is an
assessment against withdrawing stockholders to cover
losses.

You ask the further question as to whether a building and
loan association can fix a maximum premium to be charged
to members, leaving the amount discretionary with the
board of directors. The premium to be charged must be
definitely fixed in the by-laws. Sec. 215.26 (1) provides
that the articles or by-laws of the association must specify

manner of paying and the amount

of dues, fees, interest, premiums and other charges

In I Op. Atty. Gen. 76, it was held that a provision in the
by-laws of the building and loan association that the rate of
interest should not exceed a certain percentage was not a
compliance with the statute requiring the by-laws to speci
fy the rate of interest. The same reasoning renders illegal
a by-law which provides that a premium of not to exceed
one per cent shall be charged on all mortgage loans. See
also VII Op. Atty. Gen. 567.
ML
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Taxation — Tax Sales — Invalid tax certificates issued on

tax sales to county may be canceled and reassessment may

be directed by county board.
Purchase of tax certificates by county imposes no duty

upon such county to settle with local municipalities for de
linquent taxes represented by such certificates until county
actually collects taxes.

November 4,1931.

R. A. Forsythe,
District Attorney,

Hudson, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement
of facts. You state that St. Croix county is the holder of a
number of tax certificates dating from 1917 to 1926, inclu
sive, which are worthless on account of defective descrip

tions. No settlement has been made to the various munici

palities for the delinquent taxes represented by such certi
ficates. You inquire whether or not these tax scertificates
may be canceled and charged back to the towns, cities and

villages involved or whether the county must now stand the
loss.

Under the decisions in Spooner v. Washhurn Co., (1905)
124 Wis. 24, 102 N. W. 325 and Toion of Iron River v. Bay-

field Co., (1900) 106 Wis. 587, 82 N. W. 559, it is clear that
the taking of a tax certificate by a county imposes no duty
upon the county to settle with the town for the delinquent

taxes represented by such certificate. The reasoning of these
decisions is that the purchase of tax certificates by a county
is not a collection of the tax by such county within the mean
ing of sec. 74.19, subsec. (3), Stats, (sec. 1114, Stats. 1898).
See also XVI Op. Atty. Gen. 673 and opinion dated August
3, 1931*, in which these decisions are followed.
In XVI Op. Atty. Gen. 33, it was held that invalid tax

certificates issued on tax sales to the county may be can
celed by the county board and reassessment directed by the
county board to the same extent and in the same manner as

*Page 613 of this volume.



994 Opinions of the Attorney General

is provided by law in case of tax sale to private persons.
This opinion is hereby followed and adhered to.

It is the opinion of this department that the county board
may cancel the invalid tax certificates held by St, Croix
county but that the county does not have to settle with the
local municipalities until the county actually collects the
taxes. See Spooner v. Washburn Co., (1905) 124 Wis. 24,
102 N. W. 325; Town of Iron River v. Bayfield Co., (1900)
106 Wis. 587, 82 N. W. 559, and sec. 75.36, Stats., which
provides that the county taking a tax deed shall not be re
quired to pay any delinquent or outstanding taxes on such
land until the land is sold by the county. The language used
in this section of the statutes, together with the decisions
heretofore referred to, indicates clearly the intent of the
legislature that the county is under no obligation to settle
with the local municipalities until it actually collects the
taxes where such county holds the tax certificates.

In view of the foregoing, it is clear that the county stands
no loss by virtue of holding these certificates, inasmuch as
it is under no obligation to settle with the local municipali
ties for the delinquent taxes represented by such certificates
until it actually collects the taxes.
HHN

Banks and Banking — Delinquent Banks —Commissioner
of banking in liquidating banking corporation may pay
liquidating dividends to shareholders oh account of their de
posit relationship to bank.
Subsec. (10), sec. 220.08, Stats., does not change general

rule in regard to payment of liquidating dividends to share
holders who are also creditors.

November 4,1931.

Thomas Herreid,

Acting Commissioner of Banking.
Calling attention to subsec. (10), sec. 220.08, Stats., you

submit the following question: May the receiver pay li-
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quidating dividends to shareholders on account of their de
posit relationship to the bank?
The commissioner of banking in liquidating a banking

corporation may pay liquidating dividends to shareholders
on account of their deposit relationship to the bank.

Subsec. (10), sec. 220.08, Stats., provides as follows:

"Whenever the commissioner shall have paid to each and
every depositor and creditor of such bank or banking cor
poration (not including stockholders), whose claim or
claims as such creditor or depositor shall have been duly
proved and allowed, the full amount of such claims, and
shall have made proper provision for unclaimed and unpaid
deposits or dividends, and shall have paid all the expenses of
the liquidation, the commissioner shall call a meeting of the
stockholders of such bank or banking corporation by giv
ing notice thereof for thirty days in one or more newspapers
published in the county where such bank or banking corpor
ation is located. At such meeting the stockholders shall de
termine whether the commissioner shall be continued as
liquidator and shall wind up the affairs of such bank or
banking corporation, or whether an agent or agents shall be
elected for that purpose, and in so determining the said
stockholders shall vote by ballot, in person or by proxy,
each share of stock entitling the holder to one vote, and the
majority of the stock shall be necessary to a determination."

It will be observed that the subsection just quoted refers

to "depositor and creditor (not including stock
holders)." The rule stated in 14 C. J. 848 is:

"Stockholders as such, are not creditors of the corpora
tion * *

And 7 R. C. L. 750 states

"Creditors of the corporation, who are also stockholders
or officers, are unquestionably entitled to share ratably with
other creditors."

See, also: Burke v. Sidra Bay Co., 116 Wis. 137.
Now it seems perfectly clear that subsec. (10) sec. 220.08,

Stats., does not change the general rules; it merely gives
statutory recognition to the rule that stockholders as such
are not creditors, and it in no wise limits the right of stock
holders who are also depositors to share in the liquidating
dividends in the same manner as other creditors. The effect

of subsecs. (10), (11) and (12) of sec. 220.08 is to give
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stockholders of delinquent banks the right to determine for
themselves whether liquidation shall be completed by the
commissioner of banking or by some one selected by the
stockholders. That right, however, is dependent upon the
payment of all creditors and depositors and all expenses of
liquidation. Among the claims still to be paid after the
stockholders decide how liquidation shall be completed are
those arising under sec. 221.42, Stats., which provides that
stockholders who have discharged their double liability are
entitled to reimbursement after the payment of the expenses
and claims of creditors before the remaining property is
distributed among the stockholders. Possibly the use of the
words "not including stockholders" in subsec. (10) ̂ sec.
220.08 was for the express purpose of granting to the stock
holders the right to determine the method of liquidation
prior to the payment of claims for reimbursement and cer
tainly prior to the distribution of the remaining assets
among the stockholders. If this were not true there would
be little justification for granting to the, stockholders the
right to determine whether the commissioner of banking
should continue as liquidator or whether an agent should be
elected for that purpose.
ML

Building and Loan Associations — Commissioner of bank
ing in possession of building and loan association for pur
poses of liquidation may move office or place of business of
association without any compliance with provisions of sub-
sec. (9), sec. 215.01, Stats.

Subsec. (10), sec. 215.01, Stats., prevents commissioner
of banking liquidating building and loan association from
moving its officer or place of business to another town,
village or city.

November 4, 1931,

Thomas Herreid,
Acting Commissioner of Banking.

You ask to be advised as to the extent to which subsecs.
(9) and (10) of sec. 215.01 (created by ch. 292, Laws 1931)
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applies to the commissioner of banking in possession of the
property and business of a building and loan association of
which he has taken possession for the purpose of liquidation.
The commissioner of banking in possession of a building

and loan association for the purpose of liquidation may
move the office or place of business of the association with
out any compliance with the provisions of subsec. (9), sec.
215.01, Stats., but in view of the provisions of subsec. (10),
sec. 215.01 he cannot move its office or place of business to
another town, village or city.

Subsec. (9), sec. 215.01, ch. 292, Laws 1931, provides:

"Any association, which shall have determined to move its
office or place or business to some other location in the same
town, village or city, shall make application to the commis
sioner of banking. In the event that the proposed location
is more than one mile from its then location the provisions
of this section as to application, location, need, notice, hear
ing, fees (not to exceed the cost of investigation) and ap
proval of new location are hereby made applicable to and
imposed upon such association making application to change
the location of its office or place of business."

Subsec. (10), sec. 215.01, ch. 292, Laws 1931, provides:

"It shall be unlawful for any association to move its office
or place of business from one town, village or city, to some
other town, village or city in this state."

Obviously subsec. (9) is inapplicable, for it'makes the
change of location dependent upon the approval of the com
missioner of banking. The commissioner of banking, of
course, cannot be required to ask for his own approval in
changing the location of a building and loan association.

Subsec. (10), however, contains an absolute prohibition
on the removal of the office or place of business of an as
sociation from one town, village or city to some other town,
village or city. The banking commissioner succeeds to the
rights of an insolvent bank but acquires no greater rights
by virtue of the insolvency than the bank itself possessed.
First Nat. Bank of Washburn v. Okerstrom, 196 Wis. 391,
396.

In Cousins v. Schroeder, 169 Wis. 438, it was held that
the requirements of sec. 2020 (now sec. 220.06) relating to
secrecy in regard to the facts and information obtained in
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the course of the examination of a bank continued after the
commencement of liquidation proceedings. Liquidation pro
ceedings, then, do not release the commissioner of banking
from statutory requirements. Since in liquidation proceed
ings the commissioner of banking succeeds to the rights of
a building and loan association and since it is unlawful for
building and loan associations to move to another town,
village or city, it would be unlawful for the commissioner of
banking to move the association to another town, village or
city.
ML

Counties — County Orders — Trade Regulation — Checks
— County order which also contains form of check against
funds of county deposited in bank, when signed by treasurer
becomes check and is subject to laws i*elating to checks.

November 4, 1931.

Verne C. Lewellen,

District Attorney,
Green Bay, Wisconsin.

With your letter of October 24 you submit a form of
county order which provides for the signature of the county
chairman and clerk thereon, and which also contains an
order on a specific bank authorizing the bank to "please
pay and charge to the account of the county or Brown,"
this order on the bank to be signed by the county treasurer.
You inquire whether such an order, when signed by the
chairman and clerk and then countersigned by the treasur
er, becomes a check, and all laws relating to checks apply,
or whether it still remains a purely county order.
The county order is completed by the signature of the

chairman and clerk, and then becomes payable by the county
treasurer. The signature of the county treasurer on the
form submitted, in my opinion, transforms the county order
into a check drawn on the bank in the same manner as if the

county treasurer had accepted the order and made the pay
ment by giving his personal check upon the bank as a com
pleted transaction. I am of the opinion, therefore, that the
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form submitted, when signed by the chairman and clerk,
and countersigned by the treasurer, is subject to all laws re
lating to checks in so far as it authorizes payment by the
bank.

JWR

Oil Inspection — Under provisions of ch. 168, Stats., ker
osene used for manufacturing purposes only is not subject
to inspection and payment of inspection fees.

November 4, 1931.
J. U. Luetscher,

Oil Inspector.
Your submit for the consideration of this department

with a request for an opinion thereon, the following state
ment of facts:

The Pittsburgh Plate Glass Company of Milwaukee pur
chases carloads of kerosene which are used for manufactur
ing purposes only. This kerosene is not used nor sold for
illuminating, heating or, power purposes. You inquire
whether this kerosene is subject to inspection and the pay
ment of inspection fees.

Sec. 168.03, Wisconsin Stats., provides in part:

" (1) It shall be the duty of said supervisor to devote his
entire time to the duties of said office and under the direc
tion of the governor to oversee all deputy inspectors of il
luminating oils, instruct them in the performance of their
duties, see that they faithfully perform the duties of their
office, keep a record of their reports to him, and to make a
report to the governor on the first day of October in each
year. He shall make rules and regulations for their guid
ance not inconsistent with the provisions of this chapter.
The said supervisor may, with the advice and consent of the
governor, appoint a sufficient number of deputy inspectors
eligible under the provisions of chapter 363, laws of 1905,
and amendments thereto to properly inspect all oils, gaso-
-dmft^enzine, naphtha, and other like products of petroleum
sold in thra-efcate for illuminating, heating, or power pur
poses. * * *
"(2) * * *. The supfeipi^iaor shall make such rules and

regulations for issuing, affixing, canceling said stamps,
seals, marks, and brands as may be^^treces^sary to prevent
their being used more than once, and to compel the deputy
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inspectors to inspect all oils, gasoline, benzine, naphtha,
and other like products of petroleum, used in this state for
illuminating, heating or power purposes, * *

Sec. 168.05, subsec. (1), provides in part:

"All mineral or petroleum oil, or any oil or fluid substance
which is the product of petroleum, or into which any prod
uct of petroleum enters or is found as a constituent element,
whether manufactured within this state or not, shall be in
spected as provided in sections 168.03 to 168.14, inclusive,
before being offered for sale or sold for consumption or
used for illuminating or heating purposes within this state.
For the purposes of section 168.03 to 168.14, inclusive, all
gasoline, benzine, naphtha, or other like products of petrole
um under whatever name called, used for illuminating, heat
ing, or power purposes, shall be deemed to be subject to the
same inspection and control as provided for in sections
168.03 to 168.14, inclusive, for illuminating oils, * *

It is the opinion of this department that kerosene pur
chased to be used for manufacturing purposes only and not
for illuminating, heating or power purposes, is not subject
to inspection and the payment of inspection fees under the
provisions of ch. 168, Stats. Ch. 168 contains penal provi
sions and is, therefore, to be strictly construed in favor of
the person sought to be penalized provided such construction
does not affect the obvious intention of the legislature.

Weirich v. State, (1909) 140 Wis. 98, 121 N. W. 652, 22
L. R. A. (N. S.) 1221; Miller v. Chicago & N. W. R. Co.,
(1907) 133 Wis. 183, 113 N. W. 384.

Moreover, it is well settled that the expression of one
thing in a statute excludes others {expressio unius est ex-
clusio alterius), and inasmuch as ch. 168 provides for in
spection only of oils which are sold for illuminating, heating
or power purposes, it necessarily follows that an inspection
may not be made of oils used solely for manufacturing pur
poses. Chain Belt Co. v. Milwaukee, (1912) 151 Wis. 188,
138 N. W. 621, 42 L. R. A. (N. S.) 899; State ex rel. Owen
V. Mclntosh, (1917) 165 Wis. 596, 162 N. W. 670.
You are therefore advised that under the provisions of

ch. 168, Stat., kerosene used for miinufacturing purposes
only is not subject to inspection and the payment of inspec
tion fees.

HHN
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School Districts — Legal Holidays — Fact that Washing
ton's Birthday and Armistice Day are made legal holidays
does not relieve schools from compliance with requirements
of subsec. (4) and (4a), sec. 40.19, Stats., with respect to
observance of these holidays in schools.

November 4, 1931.

0. H. Plbnzke,
Assistant State Superintendent.

You refer to sec. 256.17, Stats., which declares certain
days, including the 22d of February and the 11th of Novem
ber, to be public holidays. You also direct attention to the
provisions of subsecs. (4) and (4a), sec. 40.19, Stats., which
provide that on the days indicated school shall be taught
regularly for a part of the day, but that in the other part
of the day proper exercises shall be had commemorating the
event giving rise to the holiday.
You inquiry is:

"Shall the schools be dismissed on Armistice Day and
Washington's Birthday or shall they operate and observe the
days as prescribed?"

When a day is named as a holiday by the legislature it
becomes a holiday only to the extent that the legislature
shall prescribe in creating it, and there is no prohibition as
to activities which may be conducted on that day, unless
such prohibition is specifically made by a statute. A. G.
Spalding & Bros. v. Bernhard, 76 Wis. 368, 373.
The legislature having specifically provided for the hold

ing of school on the days in question, and not having seen
fit to repeal such requirement when declaring the 11th of
November to be a legal holiday, it must be concluded that
it was the intent of the legislature that the schools should
proceed on such holidays in the manner specified in subsecs.
(4) and (4a), sec. 40.19, Stats.
You are therefore advised that the schools should observe

Armistice Day and Washington's Birthday in the manner
prescribed by sec. 40.19, Stats.
SB
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Fish and Game — Ice Fishing — Wisconsin Statutes —
Effect of amendment to subsec. (2), sec. 29.28, Stats,, as
made by ch. 338, Laws 1931, is to add Lake Koshkonong to
waters in which fishing through ice is permitted by subsec.
(2), sec. 29.28 as amended by ch. 277, Laws 1931.

November 5,1931.
Matt Patterson,

Deputy Conservation Director.
In your letter of October 10 you direct our attention to

ch. 277, Laws 1931. Subsec. (2) of sec. 29.28, amended
thereby, reads as follows:

"No person shall take, catch or kill fish, or fish for fish
of any variety through the ice of any of the inland waters
of the state from January first to the succeeding thirtieth
day of April of any year except in the following counties:
Bayfield, except in Owen lake, Calumet, * * * Craw
ford, Dane, Outagamie, Waupaca, Winnebago and Wau-
shara, and except the waters of the Mississippi river and the
lakes, bays, bayous and sloughs tributary thereto, other than
Lower St. Croix and up the St. Croix river to the Dells, and
connected therewith in the counties bordering on the Mis-
sissippi river, or in the xvaters of Allouez bay, Superior bay,
St. Louis bay, and St. Louis river connected ivith Lake Su
perior; Lake Winnebago in Fond du Lac county; Lemonweir
river in Juneau county; Lake Wausau and Eau Claire river
in Marathon county; Twin lakes and Pike lake in Polk coun
ty; the Chippeiva river from the southern limits of Jim
Falls, Wisconsin, to the mouth of said river, including the
sloughs and bayous thereof, and Beef slough and Half
Moon lake in Eau Claire county; and from January first to
the succeeding first day of March in Delavan lake, Geneva
lake and Turtle lake in Walwo7'th county and in Pelican
lake in Oneida county, and except as otherwise provided in
this chapter. In Wahvorth county the bag limit for cisco
shall be foi'ty, but the total catch shall not exceed twelve
pounds per day. The bag limit for cisco in Waukesha coun
ty shall be twenty-five per day."

Ch. 338, Laws 1931, amended subsec. (2), sec. 29.28,
Stats., as follows:

"No person shall take, catch or kill fish, or fish for fish of
any variety through the ice of any of the inland waters of
the state from January first to the succeeding thirtieth day
of April of any year except in * * * Lake Koshkonong
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and in Bayfield, Calumet, Fond du Lac, Outagamie, Wau-
paca, Winnebago and Waushara counties, and except as
otherwise provided in this chapter."

Ch. 277 went into effect on June 20, 1931. Ch. 338 was
approved and went into effect on June 26, 1931. You say-
that the question arises whether ch. 338 in effect repealed
the additions to subsec. (2), sec. 29.28 made in ch. 277, or
whether under the circumstances it is possible to construe
the statutes to carry out the manifest intent of the legisla
ture, which was to allow ice fishing in all of the waters
specified in ch. 277 and also in Lake Koshkonong. You call
my attention to the fact that

"at the time when the legislature finally acted upon Bill 137,
A., which became ch. 338, ch. 277 was not yet in effect.
This measure, which was Bill No. 30, A., was at that time
in the hands of the governor and the legislature could not
possibly know whether he would or would not approve the
same."

You state that from this record it seems to you there can be
no doubt that the actual intent of the legislature in passing
Bill 137, A., and of the governor in signing the same was
merely to extend the right of ice fish to Lake Koshkonong,
not to repeal the law which the legislature had just passed
extending this right to numerous other waters in the state.

It is a general rule of statutory construction that the
amendment of an act "so as to read as follows" etc., recit
ing it as amended, in effect repeals all provisions not found

in the mandatory act. State v. Ingersoll, 17 Wis. 631; Bogie
V. Town of Wawpun, 75 Wis. 1; Goodno v. City of Oshkosh,
31 Wis. 127; Sydnor v. Palmer, 32 Wis. 406. But this is only
a rule of construction. If it is applied in this instance it
would eliminate from the statute all that part which was
added by ch. 277. Ch. 338 is the last enactment of the legis
lature and under another rule of construction the law last

enacted must be considered in force. But the court has not

always followed this first rule of construction referred to,
where it is evident that the legislative intent was otherwise.
A similar situation to the one we have here was passed

upon by our supreme court in the case of State ex ret. Board

of Regents v. Donald, 163 Wis. 145. The court in that case
refused to apply this rule of construction.
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It seems to us for the same reason it may be said that the
intention of the legislature in this matter was clear and that
the rule of construction here referred to will not be applied
by our court in passing on this question. We believe that
the legislature intended to add Lake Koshkonong to the wa
ters in which fish through the ice is permitted to those al
ready enumerated in subsec. (2), sec. 29.28 as said section

was amended by ch. 277, Laws 1931. This is a close question
and without the decision of our court in the case of State ex

rel. Board of Regents v. Donald above referred to, we would
hold otherwise. We may add that the question is a close
one and is not entirely free from doubt, but we believe that
the above case justifies the ruling we have given here.
JEM

Counties — County Board — Chairman of county board
in county having population of less than two hundred fifty
thousand is not entitled to additional per diem or salary not
specificially provided for by statute.

November 6, 1931.
Verne C. Lewellen,

District Attorney,
Green Bay, Wisconsin.

You ask whether the chairman of the county board of
supervisors for Brown county is entitled to more per diem
than other county supervisors, and also, whether the county
can pay the chairman of the board of supervisors a salary,
and, if so, what is the maximum salary that can be paid.
The manner of compensation of members of the county

board in all counties other than those having a population
of at least two hundred and fifty thousand is plainly provid
ed for in sec. 59.03, subsec. (2), par (f), Stats., which does
not contain any provision under which the chairman of the
county board may be granted more per diem than the other
members of the county board, nor any provision authoriz
ing the payment of a salary to such chairman.

You will note that in the preceding subsections relating
to counties having a population of two hundred fifty thou-
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sand, definite provision is made for additional compensa
tion to the chairman. The fact that such provision was
made as to one class of counties and was not made as to the
remaining counties, plainly indicates that the legislature in
tended that the county chairman should receive no compen
sation other than or different from that of the other mem

bers of the county board. The chairman of the county board
takes office cum onere, and cannot demand more compensa
tion than is provided by the statute.
JWR

Taxation — Tax Sales — Counties holding tax certifi
cates may take tax deeds now without being required to
pay 1931 taxes until land is sold or forest crop taken off.

November 7, 1931.
J. H. Carroll, Chairman,

Legislative Committee on Forest Fires
and Delinquent Taxes,

Glidden, Wisconsin.
You inquire whether counties holding the tax certificates

on certain tracts may take tax deeds at this time without
being required to pay the taxes levied this year and payable
in 1932.

Sec. 75.32, Stats., reads, in part:

"Real property upon which the county holds any certifi
cate of tax sale shall continue liable to taxation and to sale
for unpaid taxes, and.the county shall be the exclusive pur
chaser at the sale; but when a tax deed shall be issued to the
county and it shall hold tax certificates of sale unredeemed
on the same property for two successive years subsequent to
the date of the sale on which such deed shall issue, includ
ing certificates of sale made prior to the passage of these
statutes, such property shall thereafter be exempt from tax
ation until the same is sold by the county. * *

Prior to August, 1929, sec. 75.36 read:

"When any lands upon which the county holds a tax cer
tificate shall not be redeemed as provided by law the county
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clerk shall execute to the county, in his name of office, a
deed therefor, witnessed, sealed and acknowledge and in like
form as deeds to individuals; and such deeds shall have the
same force and effect as deeds executed by such clerk to in
dividuals for lands sold for the nonpayment of taxes; but no
such deed shall be issued until the county board shall, by
resolution, order the same. *

Under these statutes the court, in Spooner v. Washburn
Co., 124 Wis. 24, said, p. 34:

"* :c Under such circumstances, it seems within the
legislative purpose that the county should be liable to the
town as all other purchasers under these circumstances,
namely, for the redemption value of the certificate when the
land was deeded to the county, and for the redemption value
of any outstanding tax certificate on such lands, as well as
all subsequent taxes remaining unpaid which were levied
while the county owned the land."

In August, 1929, the legislature added to sec. 75.36, the
following:

*  :i:^ county taking such deed shall not be re

quired to pay any delinquent or outstanding taxes on such
land, the redemption value of any outstanding tax certifi
cates, or interest or charges until the land is sold by the
county, or in the case of lands registered as forest crop
lands, until the forest crop is taken off. If the sum realized
on such sale or from the severance of such forest crop is
insufficient to pay all of the said taxes, delinquent taxes, cer
tificates, or interest or charges, the amount realized shall
be applied thereto and there shall be no further liability up
on the county for the same."

In view of the prior rule, and under the express language
of this 1929 act, ch. 405, Laws 1929,1 am of the opinion that
when the county takes a tax deed upon lands upon which
it holds the certificates, it need not account for or pay cer
tificates or taxes levied until the land is sold or in case the
county registers the land under the forest crop law, until
the forest crop is taken off. Your inquiry, therefore, is
answered. Yes.
FMW
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Criminal Law — Homicide — Where one wagers with an
other that he can outdrink him and furnishes whisky for the
contest, which results in drinking of excessive amount in
short period and death of other therefrom, conviction of
some degree of homicide probably could be sustained.

November 7,1931.

Frank B. Keefe,
District Attorney,

Oshkosh, Wisconsin.
You write:

"I desire your opinion on the following "state of facts:
One was licensed for the sale of nonintoxicating
beverages and ran a saloon. On or about the 7th day of Oc
tober, 1931, a man some thirty years of age came into this
saloon, purchased a drink of cut alcohol colored to resemble
whiskey, and left the place. He again came back within
fifteen minutes and indulged in a game of rummy with the
proprietor of the place, who was in front of the bar, a son
of the proprietor being behind the bar and serving the li
quor. During this game the man was served three or four
more drinks of straight whiskey, and thereupon he pro
posed to the propreitor, that he could outdrink him, and a
wager of five dollars was deposited with the bartender to
govern the outcome of the drinking contest.
"The rules of the contest provided that the same was to

continue until 9:30 o'clock, and was to start at quarter to
nine, and drinks were to be served in not more than five
minute intervals. The evidence discloses that during this
period of time the man was served ten more drinks of whis
key, which ultimately paralyzed him, and the saloon keeper's
son took him home, dragged him into the house, and laid
him on the floor in the presence of his father, and during the
night he died, a post-mortem showing acute alcoholism.
"Can you see, in this state of facts, any possibility of ar

resting either of the participants, father and son, on any
criminal charge other than charges involving violation of
the national prohibition act? It is a very peculiar state of
facts, and I have been unable to see, myself, any chance to
bring this case under the provisions relating to either fourth
degree manslaughter or second degree murder."

Among the degrees of homicide in the Wisconsin statutes
are the following:

Sec. 340.03 "Murder, second degree. Such killing, when
perpetrated by any act imminently dangerous to others and
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evincing a depraved mind, regardless of human life, without
any premeditated design to effect the death of the person
killed or of any human being, shall be murder in the second
degree."

Sec. 340.09 "Murder, third degree. The killing of a human
being without any design to effect death by a person en
gaged in the commission of any felony shall be murder in
the third degree and shall be punished by imprisonment in
the state prison not more than fourteen years nor less than
seven."

Sec. 340.10 "Manslaughter, first degree. The killing of a
human being, without a design to effect death, by the act,
procurement or culpable negligence of any other, while
such other is engaged in the perpetration of any crime or
misdemeanor not amounting to a felony, or in an attempt to
perpetrate any such crime or misdemeanor, in cases where
such killing would be murder at the common law, shall be
deemed manslaughter in the first degree."

Sec. 340.26 "Manslaughter, fourth degree. "Every other
killing of a human being by the act, procurement or gross
negligence of another, where such killing is not justifiable
or excusable, or is not declared in this chapter murder or
manslaughter of some other degree, shall be deemed man
slaughter in the fourth degi-ee."

The Wisconsin court discussed at length the elements
of second degree murder, sec. 340.03, in Hogan v. State, 36
Wis. 226, and said, pp. 246-247:

"The first condition of the statute is, that the act produc
ing death shall be imminently dangerous to others. It has
been said that every act producing death must be thus dan
gerous. Perhaps this is literally true. But the statute does
not go on fortuitous or latent danger, but on essential and
apparent danger, of the act producing death. The act must
be inherently and consciously dangerous to life, not such as
casually produces death by misadventure. It must be dan
gerous in and of itself, as committed and when committed,
whether death follow it or not. * * *"

In Montgomery v. State, 178 Wis. 461, p. 466, the court

said:

"* * * *It is the state of mind in which one takes the
life of another without justification or excuse, but without
premeditation, by an act imminently dangerous to others,
regardless of human life, that is designated as depraved.
The 'depravity' referred to is present in murder in the first
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degree as well as in murder in the second degree. The stat
ute does not mean that the mind of the slayer must be in
other respects depraved."" *

I am doubtful whether the facts stated by you and as
might be disclosed in connection with them would be suffi

cient to sustain a conviction of murder in the second degree
under sec. 340.03. I am of the opinion that the "act immi
nently dangerous" must be a more usual and probable agent
of violent or sudden death than an excessive amount of al

cohol, and that for the same reason the "depraved mind,
regardless of human life" is not shown. Murder in the sec
ond degree under sec. 340.03 is closely akin to murder in the
first degree, the "premeditated design to elfect death" being
absent.

"If an act be committed with a premeditated design to ef
fect death it is murder in the first degree, but if it is merely
imminently dangerous to others, evincing a depraved mind,
regardless of human life and without premeditated design,
it is murder in the second degree. * * Montgomery
V. State, 178 Wis. 461, 466.

I am not so certain that the facts might not sustain a con
viction of murder in the third degree under sec. 340.09, an
unintentional killing in the commission of a felony. By act
of congress, March 2, 1929, the sale, delivery, or furnishing
of intoxicating liquor, even in quantities of less than one
gallon, if by a person who has been within two years con
victed of violation of the national prohibition act or is en
gaged in habitual violation of the same, is punishable by im
prisonment for five years in a penitentiary, making the of
fense a felony.

Sec. 353.31 provides:

"The term 'felony,' when used in any statute, shall be
construed to mean an offense for which the offender, on con
viction, shall be liable by law to be punished by imprison
ment in a state prison."

This section was directly applied to sec. 340.09 in State v.
Hammond, 35 Wis. 315, 318, and Terrill v. State, 74 Wis.
278, 284, but in one case to indicate that the crime there in
volved was merely a misdemeanor, and in the other that
the evidence showed either an intent to kill or no intent to
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commit any crime. I do not believe that either of those cases
is authority that sec. 340.09 does not include a federal felo
ny, or that the punishment must be in a state prison, literal
ly. Such an interpi-etation would seem to be without any
logical reason, and should not be adopted unless the wording
makes it unavoidable. I am not certain that it does. If pos
sible, the statute should be construed as defining the nature
or degree of offense in the commission of which an uninten
tional killing shall be murder in the third degree, for this is
what determines the implied intent or malice that goes ta
make the killing murder instead of manslaughter or perhaps
no criminal offense.*

In Pliemling v. State, 46 Wis. 516, the court discussed at
length the elements of murder in the third degree under
sec. 340.09, and said, p. 521:

*  =t= order to make a killing without a 'design
or intention' murder in the third degree, the felony, com
mitted or attempted, from which the implied malice neces
sary to murder must be derived, must at least have intimate
relation and close connection with the killing, and must not
be separate, distinct and independent from it; and when the
act constituting the felony is in itself dangerous to life, the
killing must be naturally consequent to the felony. * * *

In Hoffman v: State, 88 Wis. 166, the court quoted from
Pliemling v. State, supra, and said, p. 179:

"* * * It is not enough that the killing occurred soon
or presently after the felony attempted or committed. There
must be such a legal relation between the two that it can be
said that the killing occurred by reason and as a part of the
felony, or, as in this case, that the killing occurred before
the assault on Robert Risto was at an end; so that the as
sault had a legal relation to the killing, and was concurrent
with, in part at least, and a part of, it, in an actual and ma
terial sense. The assault upon Robert Risto and the killing
of Herzog by the plaintiff in error, according to the evi
dence, bore no such actual or legal relation; and the court
erred in submitting to the jury whether he was guilty of
murder in the third degree. * * *"

See also 29 C. J. 1097, as follows:

• Annotation subseqiient to writlntr of opinion. See Bcrkcr v. Green County,
176 Wis 120 124. where an infamous crime is said to be a crime punishable
by Inipri.sonment in the state prison." and it is held that one convicted in
federal court of violation of the federal espionage act was convicted of an
infamous crime.
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"An unintended homicide, committed by one who at the
time is engaged in the commission of some other felony, is
murder both at common law and under the statutes, even
though the statute requires a premeditated design to effect
death as a requisite of murder. However, the homicide must
be an ordinary and probable effect of the felony in which he
was engaged. The question has been raised whether or not
this rule should not be confined to homicides committed in
the perpetration of felonious acts dangerous to life. The
rule applies, for example, to an unintended homicide com
mitted by one who is at the time engaged in committing an
unlawful abortion, where this is made a felony by statute.
By other statutes a homicide committed in procuring an
abortion is expressly declared to be murder. It also applies
to one who unintentionally commits a homicide in commit
ting arson, burglary, rape, or robbery, or who while at
tempting to commit suicide unintentionally kills another. It
is also murder within this rule where accused administered
drugs for the purpose of producing merely temporary un
consciousness in order to accomplish a felonious intent, but
death resulted."

I advise your further study of the authorities on. the
points raised by the foregoing, in connection with the de
tails of the evidence, which, of course, are not contained in
your letter. You may then arrive at your own conclusion
upon the likelihood of a verdict of murder in the third
degree and whether such a verdict would be affirmed.

Under sec. 340.10, manslaughter in the first degree, the
main questions involved upon your statement of facts are

whether the misdemeanor must be a state offense, whether
violation of the state gambling law was sufficiently connect
ed with the death, and whether the killing would have been
murder at common law.

Here, again, it seems to me that, if possible, the descrip
tion of the crime in the commission of which an unintention

al killing is manslaughter in the first degree should, if pos
sible, be construed to refer to the nature or degree of the
crime, for that element, and not the irrelevant element of
the source of the law, gives grade or degree to the homicide.
It has been held that violation of a municipal ordinance did
not prove that the killing was done in the commission of a

misdemeanor under other manslaughter statutes, but the
reasoning generally goes off on grounds unrelated to the ter
ritorial question. See note, 28 L. N. S. 170. In the reported
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case, State v. Collingsivorth, 82 Ohio St. 154, 92 N. E. 22,
28 L. N. S. 170, the reason given is the lack of uniformity in
municipal ordinances, so that the same kind of killing might
be, by virtue of an ordinance in one municipality, man
slaughter in that municipality and, because the same act
was not penalized in another municipality, might be there
an innocent deed. If this be the reason, then no distinction
exists between a state law and a national law.

The elements of manslaughter in the first degree under
sec. 340.10 are enumerated by the court in Maxon v. State,
177 Wis. 379, 383, as follows;

"First, that death resulted from negligence by defendant;
"Second, that it occurred while defendant was engaged in

the commission of an offense less than felony;
"Third, that defendant's act would be sufficient to create

the common-law offense of murder;
"Fourth, that there was casual connection between the

particular prohibited act and the death."

In that case the defendant drove an automobile while

intoxicated, in violation of statute, and at a speed prohibited
by statute, a person was killed in a collision, and defendant
was convicted of manslaughter in the first degi*ee. The
court said of the fourth enumerated element, causal connec
tion, pages 385—386:

"* * =" This element requires that the state has the
burden of showing more than the mere fact that there is
coincidence of time and place between the act declared to
be a misdemeanor and relied upon to sustain the given
charge of manslaughter and the fact of death. Under the
facts here there was a clear connection of cause and effect
between the specific violations by defendant of sec. 1636—
49, supra, and the death. That there must be such causal
connection in order to sustain a conviction is held in Pliem-
ling V. State, 46 Wis. 516, 521, * * *.
"The distinction is manifest between such violations as

here presented of a misdemeanor statute with their possible
and evident relationship of cause and effect to the killing
and the mere coincidence of time in the killing and the vio
lation of some other statute, such, for instance, as punish
the driving of an unlicensed or unregistered motor vehicle
under sec. 1636-47, Stats., violations of which are also pun
ished under sec. 1636-54, Stats., supra. Such distinction is
illustrated by the case cited and relied upon by defendant
(Comm. V. Adams, 114 Mass. 323), where the mere viola
tion of an ordinance fixing a maximum rate of speed of six
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miles an hour on the city streets would not be sufficient to
supply the criminal intent necessary for a conviction for as
sault and battery for the running over of a boy while de
fendant was so driving.
"It is further illustrated in the case of State v. Horton,

139 N. C. 588, 51 S. E. 945, 1 L. R. A. N. S. 991 (with note),
where the mere violation of the statute prohibiting the hunt
ing on another's property without a permit would not sup
ply the element of implied malice necessary to sustain a con
viction for manslaughter for an accidental shooting while
so hunting."

Of the third element, that the killing must be such that
it would be murder at common law, the court said, pp.
383—884:

"Just what class or kind of negligent acts resulting in the
killing of a human being were deemed sufficient to supply
the Kequisite of implied malice to make homicide murder
at common law is quite difficult of ascertainment. * *
the generally accepted doctrine is and was that an uninten
tional killing of a human being through the reckless and
wanton doing of an act, which from its nature was capable
of doing great bodily harm to a human being, might be
deemed sufficient to sustain a finding of the implied malice
as made such killing a common-law murder within the
meaning of the phrase as used in our statute above quoted."

I advise here, also, that you give further study to the facts
in connection with sec. 840.10.

This bring us to fourth degree manslaughter, sec. 340.26.
Except for the recent change in this section so as to require
"gross" instead of "culpable" negligence, I would have little
question of the appropriateness of this section to the facts
you state if the defendant be not" guilty of any other degree
of homicide.

In Cleme'iis v. State, 176 Wis. 289, before the change, the
court held that "culpable negligence" in this section was
ordinary negligence, saying, pp. 309-310:

"We are not aware of any previous prosecution in this
state under the fourth-degree manslaughter statute where
a defendant was proceeded against upon a charge of man
slaughter where death resulted from the performance of a
lawful act by lawful means but not with usual and ordinary
care; on the contrary, we are of the opinion that the doctrine
was quite generally accepted by the courts and the profes
sion that the term 'culpable negligence,' as used in the
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statute under consideration, involved something more than
the elements of ordinary negligence. The wording of the
statute, however, is plain and unambiguous, and we must
therefore interpret such meaning in the light of the clear
language used."

In Austin v, C. M. & St P. R. Co., 143 Wis. 477, the court
discussed the three degrees of negligence, slight, ordinary,
and gross, and said, pages 483—484:

«:i: =1= jg absence of that degree of care

and vigilance which persons of extraordinary prudence and
foresight are accustomed to use.' It has the element of in
advertence,
"In the second degree of negligence, as its name signifies,

there is inadvertence, in that the guilty party in the par
ticular situation, fails to exercise such care as the great
mass of mankind ordinarily exercise under the same or sim
ilar circumstances. =i= * *
"The third degree of negligence is gross negligence, so

called. It had for its name somewhat of a misnomer, in that
the fault is not characterized by inadvertence, in the lexical
sense, at all. As in the first and second degrees such element
must be present and dominant, in the third it must be ab
sent. The wrong is characterized by an absence of any care
on the part of a person having a duty to perform to avoid
inflicting an injury to the personal or property rights of an
other, by recklessly or wantonly acting or failing to act to
avoid doing such injury, evincing such an utter disregard of
consequences as to suggest some degree of intent, to cause
such injury. Various terms have been used to characterize
the mental state of the wrongdoer in such a case, as rash
ly, recklessly, wilfully, wantonly, and even intentionally.
Early it was said that such state involves such disregard of
consequences as to evince little short of actual intent, that
the latter and the other conditions so run together, that no
attempt in administration should be made to separate them
as regards legal consequences of a compensatory nature.
"So the court long since came to treat the third degree of

wrong in all its phases as raising such a strong inference of
malice as to be regardable as either actually or constructive
ly intentional and to make no difference which, so far as re
lates to defenses and to recovery of compensatory damages."

In Jorgenson v. C. & N. W. R. Co., 153 Wis. 108, the
court said, p. 116:

* Gross negligence has received a very certain
and definite meaning in the jurisprudence of this state,
somewhat different from the meaning given to it in other
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states. It is not inadvertence in any degree; there must be
present either wilful intent to injure or that wanton and
reckless disregard of the rights of others and the conse
quences of the act to himself as well as to others which the
law deems equivalent to an intent to injure. Willard v. C.
& N. W. R. Co. 150 Wis. 234, 136 N. W. 646, and cases there
cited.
"That meaning has been so thoroughly intrenched and

established here that it must be conclusively presumed that
the legislature knew of such meaning, and used the words
deliberately intending to give them their established legal
si^ificance. The words do not seem to be very happily ap
plied to situations where the first and perhaps the only
serious result of the act under consideration will probably
be the death of the actor himself or his serious injury; still,
gross negligence under its accepted definition here would
cover not merely a suicidal act, but any entry on the cross
ing with a reckless disregard of the consequences, not car
ing what result might happen to himself or to the innocent
occupants of a train. It is by no means infrequent that a
man partially intoxicated drives his horses over a grade
crossing in utter and reckless disregard of consequences,
thereby wantonly endangering not only his own life, but the
lives of many others."

In Pizza V. Wiemann, 149 Wis. 235, the wholesalers of a
toy gun prohibited by statute were held civilly liable for the
death of a boy using the gun, the court saying, p. 239:

"* * * This is a case where the placing of the article
on the market was condemned by law, and absolutely pro
hibited for the very purpose, of preventing opportunity for
its purchase and use, regardless of the knowledge by the
user, of the danger. It was a criminal act. It was, to all in
tents and purposes, an act done regardless of human safety
and human life. The original sale was the initiating cause
to which all others tied naturally in proximate relation. The
nature of the wrongful act was such that contributing neg
ligence on the part of the last purchaser is immaterial to
either criminal or civil liability of the sellers. The rule ap
plies, that one who does an unlawful act, knowing or with'
reasonable ground to believe that it may probably result,
in the natural course of events, in causing injury to some
human being, and regardless of whether it does or not, is
liable in legal damages for the consequences, though direct
ly brought about by the interveners set in motion by the
first wrongful act, and regardless of such interveners hav
ing acted with such knowledge as to be likewise liable."
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This case was followed by Pinoza v. Northern Chair Co.,
152 Wis. 473, damages were confirmed for the injury of a
boy employed in violation of a safety statute, although he
was guilty of contributory negligence, the court saying, p.
478:

*  * If a person purposely does an act in violation
of a duty created by law as regards the personal safety of
others, and the policy of the written law is that the preven
tion of such violations is so important that a person guilty
thereof should in addition to civil liability to the injured per
son be held criminally liable as for a serious offense against
the public, the act should be regarded as done regardless of
human life or bodily injury and in case of damage happen
ing to one of those whose safety the law was designed to
conseiwe, he may successfully maintain an action against
the guilty party to recover for his 'loss regardless of con
tributory negligence on his part; thus classing the act of
the wrongdoer with ordinary acts of gross negligence."

Then came Ludke v. Burck, 160 Wis. 440, in which the

court refused to extend the rule of the Pizzo and Pinoza

cases to violations of the "law of the road," saying, pp.
443-444:

"* * * doctrine of these and similar cases is that

the violation of these statutes is of such gravity that public
policy requires, in the interest of protecting life and limb,
that persons violating them be held to strict accountability
for the consequences flowing therefrom, regardless of the
fault of the injured person, and therefore the persons vio
lating them and thereby producing personal injuries to an
other were to be treated as guilty of wilfully injuring an
other as matter of law. Does this principle apply in cases
where a statute prohibits something innocent in itself, but
made unlawful, and violation thereof penalized to compel
a higher standard of care as regards person and property?
*  ♦ *

"* * * Such regulations are not intended to abrogate
the duties of travelers recognized by the common law for
their mutual safety and leaves them subject to its accepted
rules of ordinary care and the duties that spring from their
relations as travelers on a public highway. In the light of
this relation and the duties arising therefrom, it may well be
that a person operating a motor vehicle at a speed much
less than that denounced by the statute, on a street crowded
with men, women, and children, and thereby inflicting some
personal injuries on another, would be guilty of wilfully
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injuring such person, while another operating such a vehicle
slightly in excess of the statutory speed might do so under
conditions and circumstances as to show that the care exer
cised, in the light of such conditions and circumstances, did
not constitute a wanton and reckless disregard of the rights
of another who suffered an injury by colliding with such
motor vehicle. * * *"

Of the Ludke case, the court said, in Clemens v. State,
supra, pp. 301-302:

"It was not held in the Ludke Case that a violation of the
automobile statutes may not be of such a nature as to con
stitute gross negligence, but it was held in substance that
such violation may amount to mere inadvertence or to gross
negligence, depending upon the facts in the particular case.
It was also held that a violation of a statute like the auto
mobile statute was negligence per se, but not necessarily ac
tionable negligence. As a conclusion in the Ludke Case the
court holds that the issue raised as to whether the act con
stitutes ordinary or gross negligence presents a proper issue
for the jury to determine upon the evidence, facts, and cir
cumstances disclosed in the case."

And in Hillside Garage & T. Co. v. Pflittner, 200 Wis. 26,
the court said, p. 30:

"* * the actuating purpose of that enactment was
the indemnification of the governmental unit and not the
protection of life and limb. Consequently, the violation of
sec. 85.18 (4) by hauling a trailer of excessive width, on a
highway, without first procuring the prescribed special pei*-
mit, is not of 'such gravity that public policy requires, in the
interest of protecting life and limb,' that violators thereof
are to be held liable for the consequences resulting from
such violation, regardless of the contributory negligence of
an injured claimant."

I am of the opinion that it probably would be a jury ques
tion whether, under the evidence that likely would be pro
duced in the case you describe, the act was one of gross
negligence.
In Rex V. Martin (1827), 3. C. & P. 211, 14 E. C. L. 531,

172 Eng. Rep. 390, the prisoner was charged with man
slaughter for giving liquor to a four year old child where
by it died. Quoting from p. 391:

"* * * It appeared that * * * he asked the
child if he would have a drop; and that, on his putting the
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glass to the child's mouth, with his left hand, as he held the
child with his right, the child twisted the glass out of his
hand, and immediately swallowed nearly the whole of the
quartern of gin, which caused his death a few hours after.
"Vaughan, B.—As it appears clearly that the drinking of

the gin in this quantity was the act of the child, the prisoner
must be acquitted; but if it had appeared that the prisoner
had willingly given a child of this tender age a quartern of
gin, out of a sort of brutal fun, and had thereby caused its
death, I should most decidedly have held that to be man
slaughter, because I have no doubt that the causing the
death of a child by giving it spirituous liquors, in a quantity
quite unfit for its tender age, amounts, in point of law, to
that offence."

State V. De Fonti, (1912) 34 R. L 51, 82 Atl. 722, was a
sale of wood alcohol. The court said, pp. 56-57:

=H * rpj-jg accused is here charged with negligently
substituting wood alcohol, a deadly poison, for whiskey
which was ordered and paid for. Either the accused knew
the he was delivering wood alcohol, a deadly poison, in
place of whiskey, or he negligently represented the liquid
so delivered to be whiskey without having any knowledge
whether it was or was not the whiskey which had been
called for. So acting in either event he must be held liable
for the consequences of his act if it be proved at the trial.

State V. Takano, (1916) 94 Wash. 119, 162 Pac. 35, was
also a wood alcohol case, and the court said, pp. 122-123:

"Whether the act of selling unbranded poison be regarded
as lawful or unlawful, it is manslaughter under the statute,
for it matters not whether the death result from the per
formance of a lawful act negligently performed, or an un
lawful act without specific intent to take human life. Rem.
Code, sees. 2392, 2393, 2394.

<<:i: :l! :|:

*  The essence of the crime charged-k tlie put
ting of a destructive agent in the hands of one who may, and
who does, use it. * * *"

In State v. Keeixr, (1919.) 177 N. C. 114, 97 S. E. 727, al
so a wood alcohol case, the court said, pp. 116-117:

*  Tjie other assignments relate to the charge up

on manslaughter. The learned judge presented that view of
the case to the jury in these aspects:
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"1. If they find that defendant intentionally put the wood
alcohol in the extract, with the intent to make it intoxicat
ing, without knowing it was a poison.
"2. If they find that the defendant put the alcohol in the

drink in such way as to manifest a reckless disregard of
human life.
"3. If they find that defendant was intending to make an

intoxicating liquid to sell in violation of the laws of this
State, and in doing so got into it wood alcohol, which poi
soned and killed the ones imbibing it.
"If the defendant put wood alcohol in the liquid to produce

intoxication, without knowledge of its poisonous quality, and
proceeded to sell such decoction, he was engaged in an un
lawful as well as a reckless business, and if death ensued
because of such poison he is guilty of manslaughter.
"The sale of intoxicating liquor is now banned and con

demned by the laws of the Nation and most of the States,
including North Carolina. To sell it is not only malum in
se, but malum iwohihitum. When the defendant sold this
liquid to the deceased he was engaged in an unlawful act,
and if the deceased died in consequence of the poison put in
it by defendant, although innocent of any purpose to kill, he
is guilty of manslaughter."

In Thiede v. State, (1921) 106 Neb. 48, 182 N. W. 570,
15 A. L. R. 237, the defendant gave deceased "all he wanted"
of a "57 per cent 'pure alcohol' " liquor. The court said,
pp. 573-574:

"* * the giving or furnishing of intoxicating li
quors, unaccompanied by any negligent conduct, though un
lawful, is but an act merely malum prohibitum. The person
who treats his friend, even though the act be unlawful, has
no intent to harm, nor is such an act calculated or intended
to endanger the recipient of the liquor. We cannot go so far
as to say that such an act, prompted perhaps by the spirit of
good-fellowship, though prohibited by law, could ever, by
any resulting consequence, be converted into the crime of
manslaughter; but, where the liquor, by reason of its ex
treme potency or poisonous ingredients, is dangerous to use
as an intoxicating beverage, where the drinking of it is
capable of producing direct physical injury, other than as an
ordinary intoxicant, and of perhaps endangering life itself,
the case is different, and the question of negligence enters;
for, if the party furnishing the liquor knows, or was ap
praised of such facts that he should have known, of the
danger, there then appears from his act a recklessness which
is indifferent to results. Such recklessness in the furnish-
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ing of intoxicating liquors, in violation of law, may consti
tute such an unlawful act as, if it results in causing death,
will constitute manslaughter.

"Defendant contends that the drinking of liquor by de
ceased was his voluntary act and served as an intervening
cause, breaking the causal connection between the giving of
the liquor by defendant and the resulting death. The drink
ing of the liquor, in consequence of defendant's act, was,
however, what the defendant contemplated. Deceased, it
is true, may have been negligent in drinking but, where the
defendant was negligent, then the contributory negligence
of the deceased will be no defense in a criminal action.

^ The act of the deceased, as we view it, was no
more than a concurring cause."

InPeople v. Pavlic, (1924) 227 Mich. 562, 199 N. W.
373, another liquor case, the court said, pp. 565-568:

"* * * it is an act not in itself directly and naturally
dangerous to life. So if one in the commission of such an
act unintentionally causes the death of another, he is not
guilty of murder, nor is he guilty of manslaughter unless
he commits the act carelessly and in such a manner as mani
fests a reckless disregard of human life. The act of selling
or furnishing intoxicating liquor in violation of the statute
is what the law terms an act malum prohibitum, a crime ex
isting only by reason of statutory prohibition. An unlaw
ful act of this character, which unintentionally causes the
death of another, is not in itself a sufficient basis for a
charge of involuntary manslaughter. But the commission of
such an unlawful act will constitute manslaughter if per
formed under such circumstances as to supply the intent to
do wrong and inflict some bodily injury. This is well illus
trated in those cases where one kills another while driving
an automobile at an unlawful rate of speed. The unlawful
act of exceeding the speed limit is not in itself criminal, but
if done in a careless manner, in reckless disregard of the
safety of others, and death results, the offender is guilty of
involuntary manslaughter. * *.

u* * 4=

"* * * the conviction cannot be sustained unless the
unlawful act of selling and giving intoxicating liquor to the
deceased was committed under circumstances showing an
intent to inflict injury or a reckless disregard for the safety
of the deceased. If the liquor which the defendant furnished
the deceased and his companions was dangerous for use as
a beverage, if it was of greater potency than ordinary whis-
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ky, or if it contained poisonous ingredients, as is the case
with some moonshine whisky, the defendant having distilled
it himself would be charged with a knowledge of its danger
ous character, and would be guilty of involuntary man
slaughter. * * cannot say that the
whisky furnished by the defendant was of greater potency
or possessed any more poisonous ingredients than ordinary
intoxicating liquor. The unfortunate results would probably
have been the same if the deceased had over-indulged in a
like quantity of ordinary whisky. The record is barren of
any evidence that would convert the unlawful act of the de
fendant into the crime of manslaughter."

In a concurring opinion, Wiest, J., said, p. 568:
*  * I am not in accord with the broad holding that

an intent to do wrong or to inflict some bodily injury is nec
essary in all cases to constitute the crime of involuntary
manslaughter. Acts of recklessness, in wanton disregard of
consequences, resulting in a killing, in order to constitute
involuntary manslaughter, require knowledge of wrong do
ing on the part of the offender, to remove the same from
mi^dventure or mere accident; but a killing, committed
while violating a penal statute, requires no finding that the
offender intended to do wrong or to inflict some bodily in
jury. This is my understanding of the holdings of this
court. * * *"

I have reviewed these liquor cases at some length because
they suggest the judicial view of this class of "instrument"
in cases of unintentional homicide. They must not be read
with too great strictness as to any particular degree of hom
icide, for the statutes of the states vary.

I suggest for your consideration two thoughts in connec
tion with them:

(2) Is not the giving of an excessive quantity of ordinary
whisky in a short period comparable to giving an ordinary
amount of liquor of too great potency?
(2) Is not the giving of an e^^cessive quantity of ordinary

liquor in a short period comparable to giving an ordinary
amount of "poisonous" liquor, such as wood alcohol? Other
poisons, such as arsenic, morphine, opium, given in ordi
nary doses, are not fatal, but, given in excessive doses, are.

It is elemental, it would seem, that the voluntary act
of the deceased does not relieve the other party from crimi
nal responsibility for his participation in the acts of de-
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ceased. This is the result of all of the liquor cases here re
viewed, and is specifically held in several of them. In Maxon
V State, 177 Wis. 379, the court said, p. 386:

"In a criminal prosecution such as this by the state, in
which a defendant is charged with the taking of a human
life, the fact that deceased may have in a measure, by his
own carelessness, contributed to the unfortunate result can
not be recognized as a defense.

I am of the opinion that, upon the facts stated by you,
and those that probably would be in evidence upon a trial, a
conviction of some degree of criminal homicide probably
could be sustained. I do not express definite opinion as to
the degree because the stated facts are meager, and it seems
wiser to leave the matter, with the suggestions made, for
your further consideration in the light of all the evidence.
FMW

Mothers' Pensions — Sec. 48.33, subsec. (10), Stats., pro
vides for reimbursement of county by towns, villages and
cities, for money "advanced" as aid to dependent children, in
"each county having a population of one hundred thousand
or more,"-from time of issue of official bulletin of federal
census giving county required population.
Duty of county clerk and county boar-d to report and de

termine amounts does not lapse by failure to perform at
time required, nor is right of county or duty of officials af
fected by appropriation by county board without knowledge
of its duty and county's rights under sec. 48.33 (10).

November 9, 1931.
Carl Christianson,

Assistant District Attorney,
■ Madison, Wisconsin.

You call attention to the failure of subsec. (10) of sec.

48.33, Stats., which provides reimbursement by towns, vil
lages, and cities of county aid to dependent children in "each
county having a population of one hundred thousand or
more," to specify the period which shall be covered by the
report of the county clerk to the annual meeting of the coun-
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ty board of such "advances" by the county, and ask what
period shall be covered in this year's report by the county
clerk of Dane county, saying:

"On October 14, 1930, according to the federal census
bureau the population of Dane county was considerably over
100,000."

The provisions of sec. 48.33 (10) were first enacted by ch.

637, Laws .1915, as subsec. 8, sec. 573/, and applied to "each
county." Ch. 466, Laws 1919, inserted after "each county,"
'the words, "having a population of one hundred thousand or
more," and ch. 439, Laws 1929, gave the subsection its pres
ent number of (10) and inserted the words "less the amount

"  recoverable from the state, as provided in paragraph (c) of
subsection (5)," so that the subsection now reads:

"(10) The county clerk of each county having a popula
tion of one hundred thoijsand or more shall make a report
to the county board at its annual November meeting show
ing in detail the amount of money advanced by the county
to the residents of each town, village and city under the pro
visions of this section and section 48.331, less the amount
recoverable from the state, as provided in paragraph (c)
of subsection (5). The county board at such meeting shall
determine the amount to be raised and paid by each such
town, village and city to reimburse the county for the money
so advanced. Within ten days after such determination the
county clerk of each county shall certify to the clerk of and
charge to each such town, village and city the amount so ad
vanced. Each such town, city and village shall levy a tax
sufficient to reimburse the county for such advances to be
collected as other taxes and paid into the county treasury.
If any town, city or village shall fail to raise and pay over
such money to the county, the county board shall have
authority to compel such payment."

Sec. 75, ch. 702, Laws 1919, a revisor's bill, added subsec.

(27) to sec. 4971 (370.01), which reads as follows:

"The word 'population' when used in connection with a
classification of towns, villages, cities or counties for the
exercise of their corporate powers or for convenience of
legislation, means the population of such towns, villages,
cities or counties according to the last national census."

It had been held in Menasha Wooden Ware Co. v. Winter,
159 Wis. 437 (1915), that the federal census was but prima
fade evidence of the population of a town claiming to exer-
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cise the powers of a village under sec. 776, (13), now sec.
60.18 (12), the court saying, 445:

"* * * The defendants insist that under such circum
stances the last federal census controls, and, since the one
for 1910 showed a population of 516, plaintiffs are concluded
thereby and cannot introduce evidence to contradict it. Un
doubtedly the federal census is prinia facie evidence of the
population it discloses, and it, or any other census, might
by statute be made conclusive upon the subject. But in the
absence of any statutory declaration to that effect no exist
ing census can be held to be conclusive when the fact is
challenged. The right of towns to exercise the powers of
village boards is made dependent upon their having a popu
lation of not less than 500. When that fact is put in issue,
any evidence competent to establish the existence or non-
existence of the fact is admissible. * *"

This case was followed in Grimm v. Bayfield Co., 174 Wis.
43 (1921), under sec. 1240, now sec. 81.11 (3), limiting the
amount of highway taxes levied by towns according to pop
ulation. The case dealt with a tax levied in 1917. The court
said, p. 47:

*  * The statute does not provide the manner in
which the population of the town shall be determined, and
it was pointed out in Menasha W. W. Co. v. Winter, 159 Wis.
437,150 N. W. 526, that it is a fact to be proved as any other
fact. *

In Gray v. Waupun, 185 Wis. 157 (1924), the court held
that sec. 370.01 (27) made "the last national census," the
conclusive test in determining whether a city has "a popu
lation of more than 4,000 and therefore is required to have
a police and fire commission and a chief of police." The
court said, p. 159:

"It is clear that the word 'population' as used in sec. 62.13
is used in a statute classifying towns, villages, cities, or
counties for the exercise of their corporate powers. It is
equally clear that when the legislature has by statute pro
vided for a reasonable test as to what constitutes the popula
tion of a city there is no power in the court to alter such
test, or to exercise its own judgment as to whether or not
such test is a proper one. The necessity for the legislature
to fix a test for determining what shall constitute the popu
lation of a city for purposes of classification is obvious. Its
selection of the national census as a conclusive test of what
the population is, is certainly reasonable."
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I am of the opinion that sec. 370.01 (27) applies to sec.
48.33 (10). You fix a definite date when it appeared that by
the federal census Dane county had a population of more
than one hundred thousand, but you do not state the manner
in which this is shown.

The courts take judicial notice of the federal census
figures. Geraghty v. Ashland Co., 81 Wis. 36; State ex rel.
V. Cunninghan, 81 Wis. 440, 510; Grimm v. Bayfield Co.,
174 Wis. 43, 47. But this does not determine the question
of when the census may be officially known nor when it takes
effect so as to change the powers and liabilities of munici
palities and counties under such statutes as sec. 48.33 (10).
The census was taken as of April 1, 1930, the act of con
gress of June 18, 1929, providing that "the census of the
population * "= "= shall be taken as of the 1st day of
April." The census, when it is officially or judicially known,
establishes in law, therefore, what was and is the population
from April 1, 1930, until the census of 1940. Obvious rea
sons of impracticability prevent a construction of sec. 370.01
(27) that would fix the classifications, and powers and li
abilities, of municipalities and counties before the census
figures become official or can be known. The census figures
cannot be intended to become effective under such statutes
as sec. 48.33 (10) at least until they can be known. And it
would seem that there could be no official or judicial knowl
edge of them until they are officially declared or published
by the census bureau. The act of congress of March 6, 1902,
32 Stats, at Large 53, provides:

"* ••• * the Director of the Census is authorized and
directed to have printed, published, and distributed, from
time to time, bulletins * *"

The act of congress of June 1, 1929, 46 Stats, at Large
21, provides:

period of three years beginning the 1st
day of January in the year 1930 and every tenth year there
after shall be known as the decennial census period, and the
reports upon the inquiries provided for in said section shall
be completed within such period: * * *»

The act of congress of March 3, 1919, 40 Stats, at Large
1301, provides:
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"* * * the Director of the Census is * * * au
thorized to have printed by the Public Printer, in such
editions as the director may deem necessary, preliminary
and other census bulletins, * * * and to publish and
distribute said bulletins * *

In Holcomb v. Spikes, (Tex. Civ. App.) 232 S. W. 891,
in a well discussed and well reasoned decision, citing other
decided cases, it was held, according to the syllabus:

"The national census which determines whether a county
shall elect a tax collector under Const, art. 8, sec. 16, is so
much of the last national census relating to the population
of that county as had been completed and ready to be offi
cially published.
"Until the law for the taking of a national census author

ized the announcement of the enumeration, no official notice
of the census as such can be taken.
"Since Act Cong. March 3, 1919, providing for the four

teenth and subsequent decennial censuses, did not expressly
provide for the official promulgation of the results of the
censuses, and did not expressly repeal Act March 6, 1902
(Comp. St. sec. 4414), authorizing the Director of the Cen
sus to publish and distribute bulletins and reports of the
results of the various investigations by him, and issuance
of a bulletin by the Director of the Census stating the popu
lation of a particular county is the completion of the census
as to that county, of which official notice can be taken in de
termining whether the county has a population entitling it
to elect a tax collector.
"The fact that the Director of the Census issued a certifi

cate stating the population of the county as shown by the
census bulletin issued by him to be subject to correction,
though in fact it was not thereafter corrected, does not make
the bulletin incomplete as the promulgation of the census
of that county or prevent official notice being taken of the
population as therein stated."

I am of the opinion that this case states a logical and
practical, and therefore, the correct, rule. So, when such
official bulletin of the federal census was issued, showing
Dane county to have a population of more than one hundred
thousand, Dane county became a county "having a popula
tion of one hundred thousand or more" under sec. 48.33
(10).
I am of the opinion that it is the Intention of sec. 48.33

(10) that from the time any county has "a population of one
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hundred thousand or more," the aid to dependent children
shall be merely, using the term of the statute, "advanced" by
the county, and shall be paid by the respective towns, vil
lages and cities. The statute specifying no period to be cov
ered by the report of "money advanced," no other time of
commencement of the first of such reports can be intended.
And that, certainly, is the logical time for it to commence.
Assuming that the date you give, viz., October 14, 1930,

is the date of issue of the first official bulletin of the federal
census giving the population of Dane county as one hun
dred thousand or more, it appears that the county clerk
failed to make report to the county board at the 1980 annual
meeting of "money advanced" prior to that meeting. You
ask, also, whether the fact that the county board, at its 1930
annual meeting, was not aware that the population of the
county was more than one hundred thousand and made ap
propriation to provide for expenditures under sec. 48.33 for
the calendar year 1931, prevents the county board at its
1931 annual meeting "taxing back to the municipalities the
amounts expended by the county" under sec. 48.33 (10).
The statute says "the county board at such meeting shall,"

etc. I am of the opinion that the duty devolving upon the
county board by this subsection does not lapse by the failure
of the board to exercise it at the time specified, but continues
until it is performed. Whether, after neglect for a long term
of years, the statute of limitations could be pleaded by a
municipality is not involved here, and I have not looked into
that question; I express no opinion upon it, except to sug
gest a doubt whether, under the machinery set up by sec.
48.33 (10) the statute of limitations would run against the
duty of the county board. You will note that a cause of
action does not arise until the town fails to levy a tax upon
the certified determination of the county board, the last sen
tence of sec. 48.33 (10) providing;

"If any town, city or village shall fail to raise and pay
over such money to the county, the county board shall have
authority to compel such payment."

The making of an appropriation by the county board for
1931 cannot change the law, nor waive the rights of the
county and its taxpayers. In fact, I do not see how the coun-



1028 Opinions op the Attorney General

ty could "advance" the money without making such an ap
propriation. That the board, when it made the appropria
tion, was not aware of the right of the county to reimburse
ment from the municipalities, nor of its duty to determine
the amount to be certified to each municipality for tax levy,
cannot change such rights and duty.
I advise you, therefore, that it is the duty of the county

clerk to report to the 1931 annual meeting of the county
board of Dane county, "money advanced" by the county
under sec. 48.33 (10) from the time the 1930 federal census
was officially announced as herein specified, and that it is
the duty of the county board, under sec. 48.33 (10), to "de
termine the amount to be raised and paid by each such town,
village and city to reimburse the county for the money so
advanced."

The exact date when the account shall be closed, for this
year's report, is largely a matter of practical administra
tion to be determined by the county clerk. It may be im
practical, and it would not seem necessary, to bring the re
port up to the day of its submission to the county board.
Any short intervening period may be included in the 1932
report and levy.

Altogether, it would seem that November 1 would be a

reasonable and practical date for the closing of the account
each year and the opening of the account for the next year.

FMW

Banks and Banking — Commissioner of banking cannot
use funds of bank in process of liquidation to retire dis
counted note so as to give depositor right of offset.

November 9, 1931.

Thomas Herreid,

Acting Commissioner of Banking.
In your letter of recent date you submit the following

facts:

"The Tomah Lumber and Fuel Company were makers of
a note, dated November 17th, 1931, in the amount of $3000.-
00, given to the Warren's Bank, of Tomah. The bank has re-
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discounted this note, subject to their endorsement only, with
recourse, but their statement indicates no rediscounts exist
ing in the bank.
"The Tomah Lumber and Fuel Company also have on de

posit m commercial account approximately POOO.OO, and
they ask that the rediscount be paid out of funds now col-
l^ected by Warren's Bank, to the Marshall and Ilsley Bank of
Milwaukee who are now in possession of the note, and on re
turn to Warren's Bank, an offset be made against their com
mercial account in settlement of this obligation."

You ask the following question:

"Is the commissioner of banking authorized to use the
funds now on deposit in the Warren's Bank for the purpose
of retiring this rediscount and making the offset as above
stated?"

The commissioner of banking cannot use funds of a bank
in the process of liquidation to retire a rediscounted note so
as to give a depositor a right of offset.
In City of Rice Lake v. Citizens' State Bank of Rice Lake,

Wis 23.5 N. W. 398, 399, the court said:

This court has held that deposits owing from an insol
vent bank at the time of the commencenment of its liquida
tion may be set off by the depositor against his obligations
to the bank. Jones v. Piening, 85 Wis. 264, 55 N W 413-
Herold v. Pfister, 92 Wis. 417, 66 N. W. 355; Citizens' Sav
ings & T. Co. V. Rogers, 162 Wis. 216, 155 N. W. 155."

Ill Maxcy v. Washhurn, 196 Wis. 566, 568, the court said:
<(sfi But the line as to setoff must, as a general

rule and in the absence of special circumstances, be drawn
at the date of the commencement of the bankruptcy' (JohTts-
ton V. Humphrey, 91 Wis. 76, 80, 64 N. W. 317), 'in analogy
to the rule applicable to debtors and creditors in the case
of a deceased insolvent.' Jones v. Piening, 85 Wis 264 267
55 N. W. 413." ' '

In that case the court held that the right as to setoff in
the absence of special circumstances is drawn at the date of
the commencement of bankruptcy or assignment.
Under the rules laid down in these cases it seems clear

that the right of the Lumber Company to an offset depends
upon whether at the time that the bank was taken over by
the banking commissioner the Lumber Company owed any
money to the Warren's Bank. If the company owed no
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money to the bank at the time liquidation proceedings were
commenced, it is entitled to no offset. The Lumber Com
pany, in giving its note—assumed, of course, to be negoti
able—to the bank, had no right "to assume that the bank
would always retain possession of the note. The bank had
the right to rediscount that note (American Express Co. v.
Citizens State Bank, 181 Wis. 172; Best v. State Bank of
Bruce, 197 Wis. 20) and the Lumber Company cannot com
plain of such rediscouting.

After the Warren's Bank rediscounted the note, the Lum
ber Company's obligation was to the holder of the note and
not to the Warren's Bank. Therefore, the Lumber Company
had no obligation to the Warren's Bank against which it
could offset its deposit. Since no right of offset existed, it
is not within the powers of the commissioner of banking
to use the funds of the bank to retire the rediscount in an
attempt to give a depositor an offset to which he is not
entitled.

ML

School Districts — Legal Holidays — Armistice Day
should be observed by schools on November 11 in manner
provided in subsec. (4a), sec. 40.19, Stats.

November 9, 1931.

E. L. Kennedy,
District Attorney,

Rhinelander, Wisconsin.
You submit for the consideration of this department, with

a request for an opinion thereon, the following statement of
facts:

Sec. 256.17, Stats., declares certain days, including the
11th day of November, to be legal holidays. You state fur
ther that subsec. (4a), sec. 40.19, provides:

"* * * school shall be taught regularly for one-half
of said day, but at least two hours of the other half of said
day shall be devoted to the holding of appropriate exercises"
to commemorate Armistice Day.
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You inquire whether, as the situation now stands, schools
should be taught on November 11th.
Your question must be answered in the affirmative. Sec.

256.17 provides in part:

"The first day of January, the twenty-second day of Feb
ruary, the thirtieth day of May, the fourth day of July, the
eleventh day of November, ='= * *, are legal holidays."

Subsec. (4a), sec. 40.19 provides:

"On the 11th day of November, school shall be taught
regularly for one-half of said day, but at least two hours of
the other half of said day shall be devoted to the holding
of appropriate exercises within the school or to the partici
pation in appropriate public exercises in the vicinity of said
school, to commemorate the historical event associated with
Armistice Day."

Ch. 17, Laws 1931, amended sec. 256.17 of the statutes
by including with the legal holidays, the date November
11th. However, sec. 40.19 of the statutes was not amended
by the 1931 legislature.
In A. G. Spalding & Bros. v. Bernhard, (1890) 76 Wis.

368, 373, 44 N. W. 443, 20 Am. St. Rep. 75, 7 L. R. A. 423, it
was held that when a day is named as a holiday by the legis
lature, it becomes a holiday only to the extent that the legis
lature shall prescribe in creating it, and where there is no
prohibition or limitation as to the activities which may be
conducted on the day so named, any activities may be under
taken on that day unless specificially prohibited by statute.
The legislature having by subsec. (4a), sec. 40.19 speci

fically provided for the holding of school on the 11th day of
November, and not having repealed such requirement when
declaring the 11th day of November to be a legal holiday,
it is clear that it was the intention of the legislature that
the schools should be taught regularly for one-half of said
day with the devotion of at least two hours of the other half
of said day to the commemoration of the historical event
associated with Armistice Day.

See also opinion dated November 4,1931,* by this depart
ment to 0. H. Plenzke, assistant state superintendent.

'Page 1001 of this volume.
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wherein it was held that the fact that Washington's Birth
day and Armistice Day are made legal holidays does not re
lieve schools from compliance with subsec. (4a), sec. 40.19,
with respect to the observance of these holidays in schools.
You are therefore advised that the schools should observe

Armistice Day (the 11th of November) in the manner pre
scribed by sec. 40.19, Stats.
HHN

Counties — Public Officers — County Board — County
Highivay Committee — County board may increase maxi
mum compensation of members of county highway commit
tee at special meeting.

Compensation of members of county highway committee
may be changed* during term of office of such members.

Noyember 9, 1931.

N. B. Langill,

District Attorneff,
Marinette, Wisconsin.

In your letter you state that the county board has in
creased the compensation of the highway committee pursu
ant to the provisions of sec. 82.05, Stats., but that such ac
tion was taken at a special meeting of the county board.
You inquire first, whether the fact that the action was

taken at a special meeting affects its validity, and second,
whether the maximum amount available for the salary of

members of the county highway committee may be changed
during the term of office of such members.

Sec. 59.15 (1) (e) and (4), Stats., reads as follows:

" (1) The county board at its annual meeting shall fix the
annual salary for each county officer, including county
judge, to be elected during the ensuing year and who will be
entitled to receive a salary payable out of the county treas
ury. The salary so fixed shall not be increased or diminished
during the officer's term, and shall be in lieu of all fees, per
diem and compensation for services rendered, except the fol
lowing additions:
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"(e) The county board, at its annual meeting, shall fix
the salary or compensation for any office or position (other
than the county officers designated by section 59.12 of the
statutes, judicial officers and the county superintendent of
schools), created by any special or general provision of the
statutes and the salary or compensation of which is paid in
whole or part, by the county and the jurisdiction and duties
of which lie wholly within the county or any portion thereof,
and such salary or compensation may be fixed from time to
time at any annual meeting of the county board for the en
suing year; and such power is hereby granted to the county
board notwithstanding the provisions of any special or gen
eral law to the contrary."

"(4) Salaries of officers or persons included within the
provisions of subsections (1), (2) and (3) fixed by or pur
suant to law shall be and remain the salaries of such officers
and persons until changed by the county board pursuant to
this section."

Sec. 82.05, Stats., provides for the election of the county
highway committee by the county board and fixes the com
pensation of such committee with the following proviso:
"provided that a different amount may be fixed as the maxi-.
mum by any county board."

It is apparent from a reading of the statutes above re
ferred to that it is contemplated that the county board will
fix the compensation of the members of the county highway

committee if a change is to be made in the maximum, at the
annual meeting. However*, there appears to be no compel
ling reason why. this should be done at an annual meeting.

In Appleton v. Outagamie County, 197 Wis. 4, the court
holds that language substantially similar is directory only
and that the special jneeting of the county board, being a
legal meeting, has all of the powers which the board pos
sesses, unless it is otherwise specifically provided. In that
decision the court lays some stress upon the language of sec.

59.07 (19), which provides that the county board is em
powered at any legal meeting to "perform all other acts and
duties which may be authorized or required by law."

In view of the decision of the supreme court above cited,
I am of the opinion that the action of the county board in
changing the maximum amount which may be received by
a member of the county highway committee at a special
meeting was valid.
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Members of the county highway committee are apparent
ly within the scope of sec. 59.15 (1) (e), Stats., under which
the county board is authorized to fix the salary or compen
sation for the ensuing year, and clearly any official or em
ployee coming within this class, is not within the scope of
the proviso contained in sec. 59.15 (1), Stats., to the effect
that the salary fixed shall not be increased or diminished
during the officer's term.
SB

Indigent, Insane, etc. — Procedure provided by sec. 49.08
Stats., must be strictly followed to enable county paying for
care of transient pauper to collect same from town of legal
settlement of such pauper. Where town of legal settlement
is in county not having county system of poor relief, claim
must be filed with such town.

November 9, 1931.

Fred Risser,

District Attorney,
Madison, Wisconsin.

You submit the following for an opinion:
A person who had a legal settlement in Polk county was

cared for in the Wisconsin general hospital until January
11, 1928, when she was discharged from the hospital and
the Dane county authorities were notified. She was bedrid
den and helpless and without funds, and was transferred to

the Dane county home for the needy, where she was cared
for until September 7, 1928. On January 23, 1928, the coun
ty clerk of Dane county mailed to the county clerk of Polk
county notice, specifying the person's name, and giving her
"legal residence" as "Gushing, Polk county," that she had
been "at said place, at parents' home," and giving the fa
ther's name. Dane county filed claim with the county clerk
of Polk county for $615.66 for the care of such person, and
the claim was disallowed by the county board. Polk county,
on the ground that at the time such care was rendered Polk

county did not have the county system of poor relief. The
only notice of such disallowance was a copy of the minutes
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of the action mailed by the county clerk of Polk county to
one of the trustees of the Dane county home in response to
a request by such trustee for information. This action was
taken by the Polk county board at the 1930 meeting, al
though the claim was filed with the Polk county clerk in De
cember, 1928. It appears that it was not submitted to the
county board prior to the 1929 annual meeting at the earli
est, and it is not shown whether it was actually submitted to
the county board prior to the 1930 annual meeting, the only
information you have being a notation of the Polk county
clerk on a letter of inquiry from the Dane county trustee

that "nothing was done," the clerk having previously indi
cated that the matter was being handled by a committee of
the county board, and the action in 1930 being upon a re
port by this committee. You inquire whether Polk county
is liable to Dane county for this bill under sec. 49.08, sub-
sec. (3), or any other statute.
Under sec. 49.03, Dane county was required to care for

the person in question until the town of her settlement made
other provision for her. Sec. 49.03 (1) and (5), and sec.
49.15.

The provisions in subsec. (1), sec. 49.03 for sworn state
ment by the needy person as to settlement was added by ch.
140, Laws 1929, and so does not apply to a case in 1928.
Assuming that Polk county was not operating under the

county system during that period, however, Dane county
was required to look for reimbursement to the town in Polk
county in which the said needy person had her legal settle
ment. Moore v. Blackman, 109 Wis. 520.

At common law no remedy over against the town of legal
settlement existed, and hence the statutory procedure giving
rise to such liability must be strictly followed. Milwaukee
County V. Sheboygan, 94 Wis. 58, 63; Plymouth v. Shehoy-
gan County, 101 Wis. 200, 202. The notice required by sec.

49.03 (4), to be given to the county clerk of Polk county
seems to have been given, if the town of settlement of the
needy person was specified with sufficient certainty. See VI
Op. Atty. Gen. 823.

It does not appear whether the Polk county clerk forward
ed the notice to the clerk of the town of settlement. If he

did, such town became "liable for the expense incurred
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*  :f: =1: fi'oiii Ancl aftci' tlie time of the giving of such no

tice," it not having been given within the ten days specified
in sec. 49.03 (4). See also subsec. (8). If such notice was

forwarded to the town, Dane county must file its claim with
the town and follow the procedure set forth in subsecs. (6)
and (7), as to disallowance, notice of disallowance, and
suit. See VI Op..Atty. Gen. 558; XIX Op. Atty. Gen. 240;
Green Lake County v. Eau Claire, 167 Wis. 804. If such no
tice was not forwarded to the town, several questions are
presented: (1) Did the mailing of the notice to the Polk
county clerk in itself fix liability on the town of settlement?

(2) If not, did the nonfeasance of the Polk county clerk
make Polk county liable for the consequent loss to Dane
county? (3) If Polk county is liable, was the claim filed one
for such liability? (4) Was notice of disallowance so given
as to start the running of the time for action? (5) May
Dane county hold the county clerk liable for loss from his
failure to forward the notice to the town? (6) May Dane
county hold the bondsmen of the county clerk?
In view of the uncertainty of the facts, I shall not at this

time go into all of these questions, but refer them to you for
your study and consideration if they are involved, with the
following off-hand suggestions:

Poor relief is governmental; respondeat superior is not
applicable to governmental functions; the duty is mandatory
and ministerial; officers ordinarily are liable personally for
nonfeasance of a ministerial duty; the official bond should
indemnify anyone damaged by failure in official duty. A
tracing of the history of sec. 49.03 may throw light on
whether receipt of the notice by the town of settlement is a
condition of liability. If these questions are in the case and,
after study you are uncertain upon them, write the attorney
general for a supplemental opinion.

FMW
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Bridges and Highivays — Damages — In federal aid proj
ect where county committee acquires right of way by agree
ment and damages are awarded by court for breach of such
agreement, judgment is part of costs of project.

November 9, 1931.
M. W. Torkelson,

Acting State Highway Engineer.
You submit correspondence with one of your division en

gineers which sets forth substantially the following state
ment of facts:

In connection with a federal project the county committee
acquired a certain right of way from a farmer. In the
conferences prior to the right-of-way agreement it was un
derstood that a bridge over a stream would be so constructed
as as to permit a passage way underneath to a clearance
similar to that afforded by a railroad bridge over the same
stream used by the farmer. Wlien the highway was con-
structed, however, the clearance in question was not provid
ed. An effort was made to satisfy the property owner by
excavating the stream bed and backfilling with rock, and in
this way the desired clearance was obtained. However, with
the excavation it became necessary for the owner to drive
through water, which was unsatisfactory to him. An action
was thereupon begun by the property owner, and he ob
tained a judgment against the county. A representative of
the Wisconsin highway commission participated in the ne
gotiations.

Upon this statement of facts you inquire whether the
judgment should be paid by the county or by the state.
The county highway committee in acquiring the right of

way in question was the agent of the Wisconsin highway
commission, duly authorized to act by statute in that capaci
ty. Under the facts stated there is no indication of any
negligence on the part of the county committee for which
personal liability can be enforced. The damages and costs
incurred by the county by reason of the court action are
the direct result of its negotiations for the purchase of right
of way in the capacity of an agent of the state. Under these
circumstances, I am of opinion that the amount so awarded
by the court is properly a part of the cost of the project in
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question and that the state and county should participate
therein in the same proportion as they participated in the
original cost of the project. The amount of the judgment be
ing properly a part of the cost of the project, it follows that
it would be proper to open up the project for the purpose of
making the necessary adjustments.

SB

Mimicipal Corporations — School Districts — City School
Plan — City of fourth class, area of which is divided be
tween two school districts, is not under city school plan

{sees. 40.50 to 40.60, Stats.).

■ November 10, 1931.

John Callahan, State Superintendent,
Department of P^ihlic Instruction.

You inquire whether a city of the fourth class in which
more than one school district is operating is subject to the
city school plan (sees. 40.50 to 40.60, Stats.)
Your question is, I think, quite conclusively answered by

State ex rel. Grelle v. Carroll, 234 N. W. 875, 878, decided
February 10, 1931. The court there concludes that the city
school plan was intended to apply to all cities of the fourth
class in which a single school district existed, regardless of
whether there was, in fact, outside territory adjoined
thereto.

The court, in the decision, points out that at the time the

city school plan was enacted into law, there were a limited
number of cities of the fourth class which had more than

one school district within their city territorial limits. It is
cities of this character that the language of sec. 40.50 ex

cludes from the city school plan, that section providing that
the city school plan shall apply to each city of the fourth
class whose territory constitutes an entire school district.
You are therefore advised that the city to which you re

fer is not subject to the city school plan, and the operation of
the two school districts each comprising a part of the area of
the city should be continued under the school district law as
it has been in the past.
SB
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Public Health — Dentistry — Board of dental examiners
is not authorized to revoke dental license because of insan

ity of licentiate. Insane person is incapacitated to practice
dentistry but may resume practice upon return to compe
tency.

November 10, 1931.
Dr. S. F. Donovan, Sem-etary,

Board of Dental Examiners,
Tomah, Wisconsin.

You ask an opinion on the following:

"The Wisconsin board of dental examiners revoked the li
cense of a duly licensed dentist in December of 1930, because
said dentist had been confined and still is confined in an in
sane asylum at Delavan, Wisconsin. Was the board correct
in doing this? Said dentist has now sent us his annual regis
tration fee of one dollar. Should that fee be accepted?"

Sec. 152.06, Stats., provides:

(1) For summary revocation by the board of license upon
failure after notice to pay the annual registration fee and
for discretionary reinstatement for a fee;

(2) Revocation or suspension by the board of license of
one convicted of a crime involving moral turpitude;

(3) Revocation in a civil proceeding for "immoral or un
professional conduct" or fraud in procuring the license;
(4) Revocation by the board upon receipt of a transcript

of conviction of crime committed in the course of his profes
sional conduct.

None of these includes insanity.
I apprehend that the court might hold that it has juris

diction, notwithstanding the revocation statute does not in
clude it, to revoke, or at least to suspend, the license-of-an-
insane person to practice dentistry, should occasion arise.

Of its power to revoke a certificate obtained by fraud, the
court said, State v. Schaeffer, 129 Wis. 459, 464:

"We should be slow to hold that the circuit court has no
jurisdiction or power to set aside a certificate of registration
thus obtained, even in the absence of the act in question.

But it is clear that the state board of dental examiners has

no such power. It must find all its powers in the statute
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creating it. The enumeration of powers of revocation giv
en to the board eliminate any implied power under other
conditions. I am of the opinion, therefore, that the board
had no power to revoke the license upon the adjudication
of insanity, and that such action was void and of no effect,
and that the license, therefore, is in force and effect without
any reinstatement action by the board.

If the board had revoked the license for a failure to pay

an annual registration fee under sec. 152.06, the question of
the effect of the required notice in the case of an insane per
son, and the validity of the revocation, under such circum
stances, would have to be determined, unless the question
were avoided by voluntary payment of the reinstatement
fee and restoration by the board, in its discretion, of the li
cense. But the right to so revoke arises only upon the notice
and failure to pay as specified in that subsection, and even
upon such notice and failure, the license does not lapse, but
continues until and unless the board revokes it.

A dentist's license to practice his profession is a "privi
lege," and is a "property right."

"* * * That certificate gave to the defendant the spe
cial privilege of practicing such profession." State v.
Schaeffer, 129 Wis. 459, 467.

"* * * The right to practice medicine is, like the right
to practice any other profession, a valuable property right,
in which, under the constitution and laws of the state, one
is entitled to be protected and secured." Hewitt v. Board,
148 Cal. 590, 592, 84 Pac. 39, 3 L. N. S. 896. See also 50
C. J. 402, 789.

When a person is adjudged insane, his property is not for
feited, but is protected and preserved under the supervision
and control of the court. Of course, an insane person cannot
practice dentistry. The practice, for one thing, requires a
capacity to contract, for the relation of dentist and patient is
contractual, and an insane person has not the capacity to
contract. But, while the right to practice dentistry un
doubtedly is suspended by insanity, it is because of incapaci
ty, and not because of lack of license. The incapacity sus
pends power and control over other rights and property also.
But if and when he recovers his sanity, he is restored to his
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rights therein. While he is incompetent, his property is in
the custody and care of the court, which ordinarily acts
through a duly appointed guardian, who may be authorized
to make such expenditures as shall preserve the property.
It would be a matter of judicial discretion whether expendi
tures should be made to preserve a right that could be of
value only in case of a restoration to competency.
Another consideration is that, ordinarily, proceedings to

affect the right of an insane person may not be taken while
he is incompetent, without a guardian ad litem to represent
him. It is also the policy of the law, illustrated by the stat
utes of limitations, to prevent the loss of rights by an in
competent person while he is disabled to care for them.
Whether this would go to the extent of prohibiting a revoca
tion of license under sec. 152.06 (1), for failure to pay an
nual registration fee, we do not here give opinion, for no
such revocation was attempted.

I am of the opinion, therefore, that, the annual fee being
tendered, the board should not refuse it. If the amount were
large, some question of accepting it from an incompetent
person might arise, but no practical question need arise
over so small a sum.

You are advised, therefore, that the license is still in
force, and that you may accept the annual fee of one dollar.
FMW

Public Officers — Malfeasance — Village Clerk — Sec.
348.28, Stats., relating to official malfeasance and pi'ohibit-
ing public officials from entering into public contracts, does
not apply to village clerk.

November 10, 1931.
Arthur T. Thorson,

District Attorney,
Elkhorn, Wisconsin.

You ask for an opinion upon the following:

A village clerk bids for and enters into contracts with the
village for furnishing material and work for repairing
streets, constructing sewers, etc. Some of these contracte
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involve sums exceeding one hundred dollars. The question
is: Is he liable to prosecution under sec. 348.28 of the stat
utes? 1910 Atty. Gen. 576, holds that he is. The statute in
effect at that time specifically included the village clerk. As
the statute now reads the village clerk is not included unless
it can be said that he is a member of the village board.

At the time of the opinion to which you refer, sec. 348.28,
then sec. 4549, read as follows:

"Any officer, agent or clerk of the state or of any county,
town, school district, school board, city or village therein, or
in the employment thereof,

On January 12, 1915 the supreme court handed down its
decision in the case of Meiiasha Woodenware Co, v. Winter,
159 Wis. 437, in which it was held that the town could not
pay for planks purchased by jit from the town treasurer be
cause of the prohibitions of the malfeasance section.
The legislature of 1915 thereafter enacted ch. 268, Laws

1915, approved June 18, 1915, whereby the word "town"
and the word "village" were stricken out of sec. 4549 and
the words "or any member of any town board or village
board" were inserted in lieu thereof.

By ch. 590, Laws 1921, sec. 35, the word "town" was re
inserted in the section. This chapter was introduced in the
legislature as a revisor's bill. No. 595, S., and sec. 35 of
the bill read as follows:

"Section 4549 of the statute is amended by inserting the
word 'town' after the word 'county' in the second line of
said section."

This is followed by a revisor's note, "Evidently an omis
sion."

It is evident that this revisor's "correction" was made

hastily at the end of the session as part of a voluminous re
visor's bill, and without checking the history of the section,
for the word had been deliberately stricken out by the legis
lature in 1915. I do not mean to suggest, however, that full
force and effect must not be given to the reinsertion of the
word "town" in the section.

The section still remains, however, as the legislature
amended it in 1915, so far as villages are concerned. The
deliberate striking out of the word "village," together with
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the express insertion of the words "or any member of any
*  * * village board," place it beyond argument that
officers and employees of villages other than members of the
village board are not included within the prohibitioners of
the malfeasance section.

Sec. 61.24 provides that the village president "shall be by
virtue of his office a trustee," and sec. 61.32 provides that
"the trustees of each village shall constitute * * *

village board." Nowhere is there any provision suggesting
that the village clerk is a member of the village board for
any purpose.

I am of the opinion, therefore, that a village clerk in the
circumstances described by you is not liable to prosecution
under sec. 348.28.

FMW

Fish and Game — Cisco Nets — Wisconsin Statutes —

Sec. 29.285, subsec. (2), Stats., prohibiting possession of
Cisco nets in certain counties, being later enactment, super
sedes sec. 29.35, authorizing licensing of such nets.

November 10, 1931.
R. C. Trembath,

District Attorney,
Hurley, Wisconsin.

You inquire whether sec. 29.285, subsec. (2), or sec. 29.35,
subsec. (1), Stats., controls in Iron county as to the use of
dip nets for catching ciscos, saying:

"Section 29.35 (1) seems to authorize the use of dip nets
for the catching of ciscos and it is the writer's opinion that
section 29.35 (1) should govern in view of the fact that the
legislature has seen fit to legislate specially with reference to
Cisco fishing and that section 29.285 (2) should not prevail
over 29.35 (1)."

By ch. 668, Laws 1917, the legislature provided:

See. 29.27 (1) : "No person shall take, catch, kill, or fish
foj. * * * game fish by any means other than

angling or trolling, except as provided in subsection (2) of
section 29.28 and section 29.30; * *
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Sec. 29.30 (1) : "Nets * may be used for the
purpose of taking, catching, or killing ■* * * game fish,
subject to the conditions, limitations and restrictions pre
scribed in this chapter; but no person shall set, place or use
in any waters of this state any net, * * * which is in
tended to or might take, catch or kill fish of any variety,
other than a landing net, dip net, minnow seine or minnow
dip net, unless a license therefor has been duly issued to
such person."

Sec. 29.35 (1); "Net licenses which shall authorize the
use of * gill net, =" * * for the purpose of
catching ciscos * * * may be issued * *

By ch. 342, Laws 1923, sec. 29.35 (1) was amended to
provide:

"Net licenses which shall authorize the use. of * * *
dip nets with a diameter of not more than eight feet and
with meshes not less than one and one-half inches, for tak
ing, catching or killing whitefish or cisco * * * may be
issued

By ch. 136, Laws 1925, the legislature enacted sec. 29.285
(2), reading:

"No person shall have in his possession or under his con
trol in Forest, Langlade or Oneida counties any trammell,
gill, hoop or any other kind of net or fish trap that might
take, catch or kill fish except minnow nets as provided in
section 29.32."

By ch. 319, Laws 1931, sec. 29.285 (2) was amended by
adding thereto, among others. Iron county.

By ch. 382, Laws 1931, the legislature created sec. 29.286
(1) reading:

"No person shall have in his possession or under his con
trol, at any time in * * * [various counties, not in
cluding Iron, but including many of those included in sec.
29.285 (2) by ch. 319] any trammel, gill or hoop net, or any
other kind of a net, nets or fish trap that might take, catch
or kill fish except minnow nets as provided in section 29.32;
white fish and cisco nets as provided in section 29.35; and
dip nets as provided in subsection (3) of section 29.28 and
section 29.31."

Prior to 1925, the statutes undoubtedly authorized li
censes for dip nets for cisco fishing without territorial ex
ception. Ch. 136, Laws 1925, made an exception to this. Be-
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ing the later enactment, it must be an exception, or it would
have no force. Ch. 319, Laws 1931, added Iron county to
this exception. Whatever may be the situation as to counties
contained in both ch. 319, Laws 1931, and ch. 382, Laws
1931, Iron county is controlled by ch. 319. This construction

is strengthened by ch. 382, for that chapter specifically per
mits "cisco nets" in certain counties, of which Iron is not
one. Expressio uniiis est exclnsio alteriiis.

FMW

Banks and Banking — Counties — County Depositories
— Whether either sec. 59.74, subsec. (7), Stats., or sec.
59.75, subsec. (1), authorizes county funds to be placed in
certificates of deposit in bank not qualified depository is
doubtful.

November 12, 1931.
Ross Bennett,

Dist7nct Attorney,
Portage, Wisconsin.

You inquire whether under subsec. (7), sec. 59.74, Stats.,
the county board may "provide for the investment" of coun
ty funds in the certificates of deposit of a bank without
bond, and whether in such case the county treasurer would
be immune from liability for loss.

Subsecs. (1) to (5), sec. 59.74, Stats., provide detailed
machinery for the designation of county depositories, and
for the furnishing and approval of their bonds. Sec. 59.75,

Stats., provides that, the depository or depositories having
qualified, the county treasurer shall deposit the county funds
therein, and shall not be liable for loss thereof by default of
the depository.

Subsecs. (6) and (7), sec. 59.74, Stats., were added by ch.
276, Laws 1927, and the proviso of sec. 59.75, subsec. (1),
Stats., was added by ch. 305, Laws 1927. Subsec. (6), sec.
59.74, Stats., provides that instead of receiving offers from
the banks of the interest they will pay on daily balances, the
county board may set the rate of interest and offer the funds
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to such banks as will pay that rate, and may designate a
checking bank at a lower rate of interest. Subsec. (7) reads
as follows:

"Before designating a depository each county board shall
determine whether it has any funds which will not be re
quired for immediate use and provide for the investment of
such funds in certificates of deposit or other liquid invest
ments at a better rate of interest than can be obtained on
daily balances."

The proviso of sec. 59.75, subsec. (1), Stats., reads as
follows:

"* * ; provided, that the county board or a committee
thereof designated by it may invest any funds that come
into his hands in excess of the sum he is authorized by the
county board to retain for immediate use, in the name of
the county in certificates of deposit or in interest bearing
bonds of the United States, or of any county or municipality
in the state, and such board or committee may sell
such securities when deemed advisable."

The obvious purpose of these additions is to obtain more
interest on the county money. Clearly, in line with the pur
pose of the entire law on the subject, the treasurer is not
liable for the loss, without his fault, of money deposited or
invested in accord with these sections.

Three groups of county money seem to have been in the
mind of the legislature:
(1) Cash on hand in treasury.
(2) Additional cash for current use.
(3) Surplus funds not currently required.
Subsec. (7), sec. 59.74, Stats., could be interpreted as per

mitting the investment of the surplus funds in the certifi
cates of deposit of any bank, and in connection with the
phrase "or other liquid investments," would seem to have
that meaning. The proviso of sec. 59.75, Stats., however,
seems to deal with current funds, and since this uses the
same phrase "certificate of deposit," and was inserted al
most simultaneously with sec. 59.74, subsec. (7), Stats., it
raises some doubt in my mind. I hestitate, therefore, to ad
vise any county board or county treasurer that either of
these provisions authorizes certificates of deposit in any but
a qualified county depository.
FMW
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Taxation — Tax Sales — Purchasers of invalid tax certifi

cates. are entitled upon cancellation of said certificates by
county board to money paid for such certificates on sale and
all subsequent charges and taxes paid thereon together with
interest at legal rate fixed by statutes, six per cent per
annum.

November 12, 1931
Otto F. Christenson,

District Attorney,
Lancaster, Wisconsin.

You request the opinion of this department upon the fol
lowing statement of facts:

Tax certificates have been sold upon certain lands in
Grant county. It now develops that these tax certificates are
invalid either because of imperfect description in the tax

certificate or for some other reason. The purchasers of
these tax certificates have asked the county board for an
order canceling such tax certificates and directing that the

money paid for such certificates on the sale together with in
terest thereon at the rate of ten per cent per annum, be re
funded to such purchasers. You state that in your opinion
these purchasers are entitled only to the legal rate of inter
est, to wit, six per cent per annum. You inquire as to what

rate of interest the purchasers of tax certificates are en
titled upon the cancellation of such tax certificates by the
county board.

It is the opinion of this department that the purchasers
of the tax certificates upon the cancellation of such certifi
cates by the county board under sec. 75.27, Stats., are en
titled only to the money paid for such certificates on the
sale together with interest thereon at the rate of six per cent
per annum.

It is now settled that the state and its governmental sub
divisions are liable to pay interest only when such liability
is imposed by statute or by contract. See Schlesinger v.
State, (1928) 195 Wis. 366, 218 N. W. 440, and Reichert
V. Mihvaukee County, (1914) 159 Wis. 25, 32, 150 N. W.
401, where the authorities are collected and reviewed.

Sec. 75.22, Stats., provides:
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"If after the sale or conveyance of any lands sold for the
nonpayment of taxes and within the time hereinafter pre
scribed it shall be discovered that the sale or the certificate
issued thereon was invalid, the county board shall make an
order, briefly stating the reason therefor, directing that the
money paid for such certificate on the sale, and all subse
quent charges thereon, and all subsequent taxes paid on the
lands described therein by the purchaser or his assigns, be
refunded with interest to such purchaser or his assigns, up
on delivery of the certificate or deed to be canceled; and if
the county treasurer shall, in pursuance of such order, offer
to the person entitled thereto his money as aforesaid, and
he shall refuse to receive the same and cancel the certificate
or deed, he shall not be entitled to receive any interest on
the money so paid by him after the day of such offer and re
fusal ; nor shall any recovery ever be otherwise had against
the county on such deed or certificate. But no sale, certifi
cate, or conveyance shall be deemed invalid within the mean
ing of this section by reason of any mistake or irregularity
in any of the tax proceedings not affecting the groundwork
of the tax; nor shall any county be liable to pay or refund
any moneys by reason of any such mistake or irregularity."

Sec. 115.04, Stats., provides;

"The rate of interest upon the loan or forbearance of any
money, goods or things in action shall be six dollars upon
the one hundred dollars for one year and after that rate for
a greater or less sum or for a longer or a shorter time; but
it shall be competent for parties to contract for the pay
ment and receipt of a rate of interest not exceeding ten dol
lars on one hundred dollars as aforesaid, in which case such
rate exceeding six dollars on one hundred dollars shall be
clearly expressed in writing."

It is clear that the interest rate provided in sec. 75.22,
Stats., authorizing the county to refund to the purchaser of
a tax certificate upon the cancellation of the same, the money
paid for such certificate on the sale and all subsequent
charges thereon and all subsequent taxes paid on the lands
described therein together "with interest," is the legal rate
fixed in sec. 115.04, Stats. Barden v. Supervisors of Colum
bia County, (1873) 33 Wis. 445, 451, 14 Am. Rep. 762;
Norton v. Supervisors of Rock County, (1861) 18 Wis. 612,
613.

We have carefully considered the provisions of sees. 75.01
and 75.25 of the statutes, and find that they are not applic-
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able to the situation described herein. Sec. 75.01, Stats.,
providing for interest at the rate of ten per cent per annum,

is applicable only where the tax certificates are valid and
where they are redeemed within a period of three years
from the date of sale by the owner or occupant of the land.
Sec. 75.25, Stats., relates only to a reassessment upon lands
where the tax certificates or deeds upon the same have been
canceled and the money paid thereon refunded to the pur
chaser. It is clear that these sections of the statutes have no

application to a situation where the tax certificates are void

and are canceled by the county board and the money paid
thereon refunded to the purchasers of such certificates to

gether with interest thereon. "Interest," as used in sec.
75.22, means the legal rate of interest, to wit, six per cent
per annum.

Had the legislature intended to grant to the purchaser of
tax certificates, upon the cancellation of- the same by the
county board, the amount of purchase money with interest
at the rate of ten per cent per annum, it would have done so
in express terms. Sec. 115.04 provides that the legal rate
of interest shall be six per cent per annum except that ten
per cent per annum may be charged if there is an agreement
to that elfect in writing and signed by the party to be
charged therewith. In view of the foregoing, it is the
opinion of this department that the purchasers of tax certifi
cates upon cancellation of the same are entitle to be reim
bursed from the county only to the extent of the money paid
upon such tax certificates upon the sale and all subsequent
charges thereon, together with the legal rate of interest, to
wit, six per cent per annum.
HHN
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Prisons — Prisoners — Parole — Governor may commute
definite sentence to indeterminate sentence even in case of

crime excepted from indeterminate sentence law, and when
he does so parole provisions for indeterminate sentence

apply.

November 13,1931.
Board of Control.

You ask opinion on the following:
A prisoner was sentence to three years in the Milwaukee

house of correction for rape, and the sentence commuted by
the governor to a term of six months to three years. Rape
is specifically excepted in sec. 359.05, Stats., providing for

indeterminate sentences. Can the board parole this prison
er before he has served half of the three years ? Can a pris
oner be paroled before serving one year?

While the court may not impose an indeterminate sen
tence for rape, the governor may commute a definite sen
tence to an indeterminate one. The sentence is then subject
to the parole statute applicable to indeterminate sentences,
sec. 57.06, Stats., which provides that a prisoner shall be
eligible for parole when he shall have served half his term,
or "if he is a first offender" when he "shall have served the

minimum."

Sec. 359.07, Stats., provides that indeterminate sentences
shall be for a minimum of one year, but this does not affect
the power of the governor to commute to a minimum of less
than one year.

It follows that the prisoner is eligible to parole when he
has served six months.

You also ask several general questions upon various forms
of sentences. It would be unwise to attempt to lay down
rules for the interpretation of all sentences in any particular
form or language, for all the elements in each case would
have to be considered to arrive at a determination of the

intent and effect of the sentence.

FMW
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Agriculture — Public Lands — County Parks —County
rural planning committee under sec. 97.17, Stats., is
abolished by creation of county park commission under sec.
27.02.

November 13,1931.

C. G. Chadek

Assistant District Attorney,
Green Bay, Wisconsin.

You call attention to sec. 97.17, Stats., providing for a
county rural planning committee and particularly to subsec.
(13) thereof which reads:

"Any county wherein there exists a county park board
shall not create a county rural planning committee but In
such county the county park board shall exercise and be
possessed of all the powers and duties imposed upon the
county rural planning committee by this section."

You state that Brown county created a county park board
after the organization of the county rural planning com
mittee and you ask:

"Does the creation of the county park board abolish the
county rural planning committee, or do both committees re
main in existence?"

I assume that by county park board you refer to the
county park commission provided by sec. 27.02, Stats. From
Interlapplng duties conferred upon this commission and up
on the county rural planning committee and by wording of
sec. 97.17 (13) above quoted, the legislature has evidenced
an Intention that no county shall have both a county park
board and a county rural planning committee.

Subsec. (13), sec. 97.17, Stats., was a part of the original
rural planning committee law enacted by ch. 693, Laws
1919. Taken literally the subsection perhaps would apply
only to counties having a county park board at the time that
act took effect. Under all the circumstances, however, I do
not consider this a reasonable interpretation, and the other
Interpretation being more reasonable and more consistent
with the subject matter of the two statutes, it Is the one
*that should be followed.
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I am of the opinion, therefore, that when Brown county
established a county park commission under sec. 27.02, it
abolished the county rural planning committee under sec.
97.17.

FMW

Public Oncers — Sheriff — Under fee system officer con
veying insane person to hospital is limited to railroad fare
as his mileage or transportation cliarge.

Officer conveying prisoner to Green Bay is entitled to
mileage of ten cents per mile.

Officer conveying prisoner to Waupun is entitled to
amount necessarily expended in transporting prisoner.

Officer conveying prisoner to county jail may not receive
both mileage and reimbursement for use of automobile.

November 13,1931.
Sidney J. Hanson,

District Attorney,
Richland Center, Wisconsin.

You ask opinion upon the fees which a sheriff may legally
charge in three specific instances. In the absence of any
thing in your inquiry to the contrary, I assume that the
sheriff is compensated on a strictly fee basis.

I.

May an officer taking an automobile for conveyance of in
sane persons charge for the use of same other than what the
railroad fare would amount to in making such conveyance
of the insane person?

Sec. 51.06, subsec. (2), Stats., provides:

"The sheriff shall be allowed the following fees for serv
ices performed under this chapter; * * * for taking
an insane person to the hospital or removing one therefrom,
five^dollars per day, railroad fare and other actual expenses

In Crocker v. Supervisors of Brown County, 35 Wis. 284,
it was held that where a statute gives a fee to the sheriff or
other officer for the service of process, and there is nothing
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in any statute showing a different intention, no other or
further fee can be charged.

Discussing sec. 51.06, Stats., in XV Op. Atty. Gen. 465, at
467, it was said:

"* * * Here it is contemplated that the sheriffs shall
be reimbursed for their traveling expenses which were, at
the time the law was enacted, generally incurred on the rail
road. * *. I therefore hold that the sheriff is entitled
to be reimbursed for traveling expenses and that the mea
sure of such expenses is the railroad fare as provided by
statute."

I am of the opinion that the sheriff is limited to whatever
the railroad fare in such case would be.

II.

Would your ruling be the same where the officer takes a
per-son convicted of crime to a penal institution?

Sec. 59.28, siibsec. (27), Stats., provides, in respect to
sheriff's fees, that he shall receive "traveling to serve any
criminal process for every mile actually traveled, ten cents
per mile, whether in the county from which process issued
or not, and actual and necessary disbursements for board
and conveyance of prisoner."
In IV Op. Atty. Gen. 943, 944, it was held that a warrant

of commitment is a final process in contradistinction to a
mesne or original process, and that in the absence of any
statute concerning the fees for conveying prisoners to Green
Bay, the above quoted general provision must apply.
I adhere to that opinion.
Sec. 53.04, subsec. (1), Stats., provides, in respect to con

veying a prisoner to Waupun, that the sheriff shall receive
from the treasurer of the proper county "the amount actu
ally and necessarily expended by him in transporting such
prisoner, including the amount paid for boarding and lodg
ing and such guards as may have been necessarily employed
by such sheriff, and such further reasonable sum as shall
be a fair compensation for the time necessarily spent in
transporting such prisoner to be fixed and allowed by the
proper auditing officer or auditing board of the proper coun
ty." The legislature having seen fit to legislate particularly
concerning Waupun, that section must supersede the gener
al provision of sec. 59.28, subsec. (27), Stats.
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Opinions of attorney general 1906, p. 210, says of the fee
of a sheriff for conveying a prisoner from the county seat
to the state prison:

"Under the old law and the old method [fee system] pro
vided thereby for compensating the sheriff for such service
the sheriff would be entitled to repayment to him of all sums
necessarily expended by him for the board and conveyance
of the prisoner, but nothing for his own personal convey
ance."

The words "own personal conveyance" must be taken to in
clude both mileage and livery.
In McCumber v. Waukesha County, 91 Wis. 442, the court

laid down the rule that officers are not entitled to fees for

the performance of statutory duties for which no specific
fees are provided. The language of sec. 53.04, Stats., clearly
shows that it was the legislative intent to compensate a sher
iff for conveying prisoners to Waupun on the basis of the
time necessarily spent in performing the duty. See North
ern Trust Co. V. Snyder, 113 Wis. 516, at 546. In such a case,
the payment for time spent must be construed as intended to
take the place of the mileage fee which the sheriff would oth
erwise be entitled to under sec. 59.28, subsec. (27), Stats.
Officers take their offices cum onere, and services required
of them by law, for which they are not specifically paid,
must be considered compensated by the fees allowed for

other services. Crocker v. Stipervisors of Brown County,
supra.

The amount actually and necessarily expended, to which
the statute refers and which the sheriff may receive, must
be taken to mean the amount actually and necessarily ex
pended in taking the prisoner in the manner that is usual
and customary, whether it be by automobile or railroad.

III.

When an officer makes an arrest and uses his own auto

mobile to transport the prisoner to the county jail or for an
arraignment, is he entitled to charge his mileage and then
an additional fee for livery?
At this point your attention is once more directed to the

specific provision of sec. 59.28, subsec. (27), Stats., cited
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above, which allow only mileage and actual and necessary
disbursements for board and conveyance of the prisoner.
In Crocker v. Supervisors of Brown County, supra, p.

286, the principle laid down by the court that "where a
statute gives a fee to the sheriff or other officer for the serv
ice of process, and there is nothing in the same or some
other statute showing a different intention, the fee so given
is the sole compensation to the officer for the performance
of the service and no other or further fee can be charged
or obtained" was applied not only to prevent a sheriff from
charging for the use of his team in addition to the mileage
above, but also to prohibit the county board from making
such an allowance, even if it were so disposed.
Your question also has been directly raised and consist

ently answered in the negative in the following opinions:
II Op. Atty. Gen. 314, III Op. Atty. Gen, 800, XVIII Op.

Atty. Gen. 150.
Those opinions are adhered to.

FMW

Bonds — Bridges and Highways — Highway Improve
ment Bonds — Under sec. 84.03, subsec. (4), Stats., as
amended by ch. 22, Laws 1931, counties are required to pay
from allotment under sec. 84.03 (3) principal and interest
of bonds issued under sec. 67.13 but law that counties may

used such allotment for retirement of such bonds only to
amount in final total as equals original cost of construction
without interest is unchanged.

November 13, 1931.

Stanley A. Staidl,

District Attorney,
Appleton, Wisconsin.

You ask whether under the provisions of ch. 22, Laws
1931, the allotment to counties under sec. 84.03 (3) is to be
used for the retirement of the principal only of the bonds re
ferred to in sec. 84.03 (4) or whether it is to be used also to
pay the interest on such bonds.

Sec. 67.13 (3) reads as follows: •
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"The proceeds of county bonds heretofore or hereafter
issued under the provisions of this section shall be used only
for road and bridge construction performed under the pro
visions of chapters 83 and 84, of the statutes, and the county
shall be entitled to receive state aid or federal and state aid
for the improvements performed "with the proceeds of such
bond issue in the proportions respectively specified in said
sections. The county board may set aside from any funds re
ceived from the federal government or from the state, or
both, for use in state aid or federal and state aid highway
construction in said county, the amount required to pay the
state or state and federal portions of the cost of any con
struction performed with the proceeds of said bond issue,
until the amounts so set aside equal the share of cost pro
vided to be paid by the state or by the federal government
and the state. Any amounts so received and set aside in any
year may be used by the county board to reduce the county
levy necessary to be made in accordance with the bonding
resolution in order to retire any portion of the bond issue
which may be retired thereafter, such reduction to equal the
amount so received from the state or from the state and fed
eral government, and such action by any county board shall
in no way invalidate the bond issue."

Prior to the enactment of ch. 22, Laws 1931, the attorney
general advised, XV Op. Atty. Gen. 388, as follows:

"While in given year interest as well as principal of coun
ty highway improvement bonds issued under provisions of
sec. 67.13, Stats., may, under authority of subsec. (3) of
said section, be paid from state or federal and state aid fund
allotted to and received by county, and only difference, if
any, between such funds available and amount to become
clue on such bonds need be raised by tax levy, yet total
amount of allotments which may be so set aside for retire
ment of such bonds is limited by share of state or of state
and federal government of cost of highway improvements
for which bonds were issued, which is represented by prin
cipal of bonds; ultimately, therefore, interest on such bonds
must be met, under present laws, by tax levy, except that
any surplus of maintenance funds allotted to county, under
express provisions of subsec. (2), sec. 84.07, may, with ap
proval and upon authorization of state highway commis
sion, be used for payment of such bonds, which, if sufficient
in amount, may make tax levy wholly unnecessary."

See also XVI Op. Atty. Gen. 290.
As amended by ch. 22, Laws 1931, sec. 84.03 (4) reads as

follows:
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"No county shall be allotted less than forty thousand dol
lars under subsection (3) of this section nor shall any
county that has constructed portions of its state trunk high
way system with the proceeds of bonds issued and expended
with the approval of the state highway commission, be al
lotted a lesser amount as state aid for state trunk highways
in any year than the amount necessary to meet its obliga
tions on account of such bonds until the total amount to
which such allotments may lawfully be applied, is paid. If
the allotment to any county shall be less than the minimum
amounts hereinbefore stated, such allotment shall be in
creased to the minimum amount with money from the
amount available under subsection (9) of this section. All
allotments under subsection (3) of this section to counties
having bonds outstanding which have been issued under sec
tions 67.13 or 67.14, and expended for construction on the
state trunk highway system, shall be used exclusively to re
tire such bonds to such extent as shall be necessary each
year."

I call your particular attention to the phrase "until the
total amount to which such allotments may lawfully be ap
plied, is paid." This phrase relates to the provisions of sec.
67.13 (3) as interpreted by the opinion above cited.

I am of the opinon, therefore, that interest now due on
such bonds is to be paid from the state allotment but that

this does not change the rule that the final total amount
from such allotments that may be applied to the retiring of
such bonds is the cost of construction without interest.

FMW

Bonds — State Funds — Promissory Notes — Under sec.
14.445, Stats., created by ch. 415, Laws 1931, state funds
may be invested in promissory notes of second class cities,
authorized, executed and issued in accordance with the sec.
67.12.

November 16, 1931.
Solomon Levitan,

State Treasurer.

You ask whether, under sec. 14.445, Stats., state funds
may be invested in the promissory notes of a city of the
second class under sec. 67.12.
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Sec. 14.445 was enacted by ch. 415, Laws 1931, and reads
as follows:

"Whenever the board of deposits may deem it advisable,
it may and it is hereby authorized to invest in, hold and dis
pose of readily salable interest bearing bonds of the United
States, the state of Wisconsin, and interest bearing bonds
which are a direct obligation of any county or of any city of
the first or second class in this state."

Ch. 67, Stats, is entitled "Municipal borrowing and mu
nicipal bonds." Sec. 67.01 (2) has the following definitions:
" 'Municipal obligation' includes every lawful promise or

engagement in writing by a municipality to pay at a speci
fied future time a specified sum of money."

Sees. 67.04 to 67.09, inclusive, specify the purposes and
limitations of "bond" issues, the procedure by which "bond"
issues may be authorized, including the provision for an ir-
repealable tax levy, the forms of "bonds" and the manner
of their execution, registration, etc. Sec. 67.12 provides for
the giving, not of "bonds," but of "promissory notes" by a
municipality that "is in temporary need of money with
which to pay its current and ordinary expenses," and pro
vides a different procedure from that required for "bonds,"
but requires, as for "bonds," an irrepealable tax levy.
The "promissory notes" given under sec. 67.12 are not

"bonds," as that term is used in ch. 67, and the question is
whether the term "bond" as used in sec. 14.445, is used in
a technical sense and follows the differentiation between a
"bond" and other municipal obligations that is adopted in
ch. 67. Ch. 67 was enacted as a consolidation and revision

law, ch. 576, Laws 1921. It appears to me that the choice of
terms in ch. 67 was but the adoption of a convenient termin
ology for the purposes of that chapter and was not for the
purpose of establishing a technical meaning of these terms
that should be bindihg in the construction of all other stat
utes. Examination of the sources of sec. 67.12, as given in a
reviser's note in the bill. No. 23, S., bears this out. These old
sections use indiscriminately the terms, "notes," "certifi
cates of indebtedness," and "obligations." It is true, none of
them used the term "bonds."

Unless the word has such a technical meaning that it can
not be given a different meaning, its common meaning can
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be ascribed to it in this statute by interpretation, in accord
ance with the rule for the construction of statutes contained
in sec. 370.01 (1) as follows:

"All words and phrases shall be construed and understood
according to the common and approved usage of the lan
guage ; but technical words and phrases and such others as
may have acquired a peculiar and appropriate meaning in
the law shall be construed and understood according to such
peculiar and appropriate meaning."

While the question is not free from doubt, and is one upon
which lawyers will have a difference of opinion, in view of
the obvious general purpose of ch. 415, Laws 1931, the fact
that promissory notes under sec. 67.12 have all the charac
teristics of a short-term bond, so far as obligation and se
curity is concerned, and that it is advantageous to the
treasury to invest its money in short-term securities paying
a fair rate of interest, I do not believe the legislature intend
ed the term "bond" in the new section in the technical sense
in which it is used in ch. 67.

In common usage, a bond is merely a written instrument
of promise. "His word is as good as his bond." In view of
the long standing provisions of the law for the securing of
municipal obligations by irrepealable tax levy, I think the
legislature had in mind, however, an obligation thus secured
when it used the term "bond" in ch. 415, Laws 1931.
I am of the opinion, therefore, that under sec. 14.445 cre

ated by ch. 415, Laws 1931, state funds may be invested in
the promissory notes of second class cities, authorized, exe
cuted, and issued in accordance with sec. 67.12.
FMW
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Oil Inspection — Sale of 64-66 gasoline from pump la
beled 58-60 is technically violation of ch. 168, Stats., but it
is doubtful whether prosecution therefor would be success
ful, unless fraud could be shown.

November 16,1931.

J. U. Luetscher,

Oil Inspector.

I quote the following from your recent letter:

"Several of my deputy oil inspectors have requested an
opinion in regard to the following:
"Whether it is violating the oil inspection law to sell

64-66 gasoline from a pump labeled 58-60 or 60-62, and
whether they could be made to pay a fine for doing this.
"Also can a company sell 64-66 gasoline from two differ

ent pumps, placarding one of them 64-66 and the other
62-64?"

It is the opinion of this department that it is a technical
violation of sec. 168.05, Wis. Stats., to sell 64—66 gasoline
from a pump labeled 58-60 or 60-62. Sec. 168.05, subsec.
(5) provides in part:

"Any person who * * shall offer for sale, or shall
sell any such oil, or gasoline, benzine, naphtha and other
like products of petroleum, representing it to be in any re
spect other and different in quality or kind than as repre
sented to the person so purchasing the same, or without pro
viding and exhibiting in a conspicuous place where such oil,
or gasoline, benzine, naphtha and other like products of
petroleum is sold, a sign or placard, announcing and plainly
proclaiming to all intending purchasers the tests, flash,
burning, and gravity, according to the last certificate issued
by the deputy inspector making the inspection of the prod
uct as to explosive qualities, and the gravity test of gasoline
provided for in sections 168.03 to 168.14, inclusive, shall be
liable to a fine of not less than five dollars nor more than
five hundred dollars, or to imprisonment in the county jail
for not more than six months, or to both such fine and im
prisonment; * *

In Wadhams Oil Co. v. Tracy, (1909) 141 Wis. 150, 128
N. W. 785, it was held that the oil inspection law was a valid
exercise of the police powers of the state both for the safety
of the public and for the prevention of fraud.
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While there is a slight degree of difference in the flash
point of 64-66 gasoline and gasoline of 58-60 quality, this
is not sufflcient to warrant the conclusion that the hazard
to the public would be measureably increased thereby.
On the question of fraud, it would seem that while the

selling of 64-66 gasoline from a pump labeled 58-60 would
be a technical violation of the letter of subsec. (5), sec.
168.05, Stats., it would not be a violation of the spirit of the
law and it would seem that unless a case of fraud were
shown, the court would be justified in dismissing an action
brought under these circumstances. It is clear that if a
lower test gasoline were sold as a higher test gasoline
this would be fraud and it would seem that if higher test
gasoline were sold as lower test gasoline, this would also be
fraud because the customer would not be getting what he
asks for. However, if a higher test gasoline is sold as such
though from a pump where it. is marked as lower test gaso
line, there would seem to be no fraud. Nor can any pre
sumption of fraud be shown under these circumstances,
while there might be a presumption if a lower test gasoline
were sold from a higher test pump.

It is well settled that a penal statute which is open to
construction is to be limited in favor of the person sought
to be penalized, provided such construction does not defeat
the obvious intention of the legislature. Miller v. Chicago
& N. W, R. Co., (1907) 133 Wis. 183, 113 N. W. 384;
Weirich v. State, (1909) 140 Wis. 98, 121 N. W. 652, 22 L.
R. A. (N. S.) 1221.
In view of the foregoing discussion, it is the opinion of

this department that the sale of 64—66 gasoline from a pump
labeled 58-60, is technically a violation of the law but that it
is doubtful whether a prosecution thereof could be success
fully prosecuted in a court unless fraud is shown.
HHN
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Courts — Prisons — Prisoners' Estates — Balance to
credit of prisoner at Waupun upon his decease becomes
part of his estate, subject to administration; but where sum
is nominal and he has practically no other property, in
formal disposition is permissible.

November 17, 1931.

Board op Control.

You ask opinion upon the following: A prisoner in the
Wisconsin state prison died and left some twenty odd dol
lars to his credit in the institution. This is practically all
of the personal property belonging to such prisoner, and the
widow is loath to incur the expense of probate proceedings.
You suggest that the money be sent to the probate court of
the county of residence of the deceased, with a request that
such court take proper legal procedure to turn it over to the
widow. You ask whether this is the proper method to be
pursued.

An official opinion was given you April 25, 1931, XX Op.
Atty. Gen. 209, in the case of $33.21 left by a probationer
where bills were outstanding against the deceased of ap
proximately $100, and it was contended that this balance
became a part of the deceased's estate to be administered by
the court. In that opinion it was said:

"The contention probably is technically correct, but sec.
313.15, Stats., providing for the distribution of personalty
in an estate allows the widow, besides the wearing apparel,
household furniture, etc., other personal property to be se
lected by her not exceeding in value $200. This 'other per
sonal property' includes money and credits and would in
clude the $33.21 on deposit with the board of control.
"You will note also that this section provides for further

allowances to widow and children and in the discretion of
the court for funeral expenses and, where, after all these al
lowances, only one thousand dollars is left in the estate, this
may also be assigned and used for the widow and minor chil
dren and that only the excess after all these allowances is
allowable to debts of the deceased.
"As a practical proposition, therefore, if the deceased has

no estate other than some personal elfects and furniture and
this money with the board of control, it would be a useless
procedure to have it probated."
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The foregoing is equally applicable to your present in
quiry, assuming that the man has no real estate. Even if

he has real estate it may be that a certificate of descent
rather than probate is the practical procedure. If the value
of the personal property is nominal and the real estate con
sists of nothing more than a homestead, which is exempt
from his debts, the expense of probate, in many cases, need

not be incurred.

FMW

Legislature — Public Printing — Legislative Documents
— One paying for mailing of legislative documents during
regular session under sec. 35.87, Stats., is not entitled to
such service during subsequent session of legislature with
out resubscribing and again paying fee prescribed, in that
section.

November 17, 1931.

Theodore Dammann,
Secretary of State.

You inquire whether under sec. 35.87, Stats., a person
who has paid during or just prior to the regular session of
the legislature pf 1931 for the mailing to him" of legislative
documents is entitled to receive the same service during the
special session without additional payment to the state
therefor.

Sec. 35.87 reads that upon payment of twenty-five dollars
any person shall be entitled to receive by mail copies of all
bills, journals, etc. "during the session of the legislature
then being held or next to be held," and provides that the

legislative clerks "shall mail such material to such persons
during the session then being held."
The only way in which, under this statute, the service

could be extended to include the special session without a sec
ond payment of the fees would be to construe the special
session as being a continuation of the regular session and a
part of it. I think it is beyond controversy that the special
session is a distinct and separate session of the legislature.

The constitution provides, art. IV, sec. 3:
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"At their first session after each enumeration made by the
authority of the United States, the legislature shall appor
tion and district anew the members of the senate and as
sembly, according to the number of inhabitants, excluding
Indians not taxed, soldiers, and officers of the United States
army and navy."

Art. IV, sec. 11:

"The legislature shall meet at the seat of government at
such time as shall be provided by law, once in two years and
no oftener, unless convened by the governor in special ses
sion, and when not so convened no business shall be trans
acted except as shall be necessary to accomplish the special
purposes for which it was convened."

In State ex rel. Attorney General v. Cunninghan, 81 Wis.
440, the court said, p. 516:

"* * it is no doubt competent for the legislature, at
a special session hereafter called, to pass a valid apportion
ment act, notwithstanding the requirement of the constitu
tion that it be passed at the session next after the last enu
meration. * The duty to pass such an act is a con
tinuing one from the time it is constitutionally devolved up
on the legislature until performed, * * *. it has been
held in Rumsey v. People, 19 N. Y. 41, that under the pro
visions of the constitution of New York, in substance the
same as our own, an apportionment act, passed at a session
subsequent to the next one after the enumeration, was valid;
and the first apportionment act which became operative in
this state was not passed at the next session after the census
of 1850, which was held in 1851, and not until the session of
1852, the one passed at the session of 1851 having been ve
toed ; but no difficulty was experienced by the delay, and it
seems plain, both upon principle and precedent, that no ob
jection exists to the passage of a valid act of apportionment
at a special session which may be hereafter called. * * *"

This recognizes throughout that a special session of the
legislature is separate and distinct as a session from the reg
ular session of the legislature. Sees. 13.02 and 18.04, Stats.,
read as follows:

"13.02 Regular session. The regular session of the legis
lature shall commence at twelve o'clock M. on the second
Wednesday of January in each odd-numbered year."

"13.04 Compensation certificate. The presiding officer of
each house, immediately after the commencement of each
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regular or extra session of the legislature, shall certify to
the secretary of state the names of all qualified members of
the house over which he presides; * *
Sec. 13.05, providing for the joint committee on finance,

uses the phrase "at the commencement of each session."
The same phrase is used in sec. 13.08, providing a commit
tee on contingent expenditures. Sec. 13.10 provides for
the election of a chief clerk "at the commencement of each
regular session," and sec. 13.12 makes the same provision as
to sergeant at arms. Sec. 20.01 provides a fixed sum as the
salary of the chief clerk and sergeant at arms, respectively,
"for the regular session" and a per diem "for any special
session." The mileage provision for members of the legisla
ture commences "for each special or regular session."

It will be seen from the foregoing that the statutes also
treat a special and a regular session as two distinct and dif
ferent sessions of the legislature, and the language of sec.
35.87 is so specific upon the matter that it does not permit
of enlargement by construction.
I am of the opinion, therefore, that those who paid for the

mailing of legislative documents during the regular session
are not entitled to receive the same during the special ses
sion, unless they resubscribe and again pay the fee specified
in the section.

FMW
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Public Officers ~ Attorney General —School Districts
Division of Territory — District attorney is not advisor of
school district officers and so is not entitled to official opinion
of attorney general on school district matters, unless it is to
enable him to advise county superintendent, whose duty it
is to advise school boards.
On question of distribution of assets of dissolved school

district, attention is called to sec. 66.03, Stats.

November 17,1931.

James R. Durfee,
District Attorney,

Antigo, Wisconsin.
You ask an opinion upon the following:

"Acting pursuant to sec. 40.40, a town board in this coun
ty dissolved one common school district and divided the ter
ritory formerly therein in two parts, and attached the two
divided sections each to a contiguous school district.
"At the time of the dissolution of the district in question

and the territory therein being attached to the two contigu
ous districts, there remained in the school treasury fund of
this district the sum of $537.86. The two districts to which
the original district was attached both lie in the same town
ship.
"This money is still held by the treasurer of the district

dissolved. What disposition should he make of these funds?"

This seems to be strictly a school district matter. District
attorneys are not the advisors of school district officers, so
unless this comes to you as a request for advice by the coun
ty superintendent of schools (sec. 59.47 (3) ), who is re
quired in turn to advise school district officers (sec. 39.03
(1) ), it is not the proper subject for a request for an offi
cial opinion of the attorney general (sec. 14.53 (3) ).
I call your attention, however, to sec. 66.03, Stats., provid

ing for the adjustment of assets and liabilities on division of
territory and specifically applying to "school district, town,
village and city." This section was enacted by a revision
bill, No. 22, S., 1921, which became ch. 66, Stats. 1921. Ref
erence to sec. 4 of that bill shows that it was a consolidation

of provisions from the school district law, the town law, the
village law, and the city law.
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The revision bill, No. 22, S., Session of 1921, contained
this note at the end of sec. 66.03:

"One uniform system is here substituted for the numer
ous repetitions of detail now in the statutes. The same prin
ciple of adjustment is provided in all cases by the various
sections here consolidated, and the present System provides
one set of machinery and procedure for all cases, in lan
guage sufficiently general to cover all cases."
FMW

Taxation — Tax Sales — Tax deed taken by county is su

perior to tax deed issued either before or after deed to coun
ty but upon prior tax certificate. Holder of prior tax certi
ficate, however, has legal right to receive his tax deed, but

such deed does not constitute even cloud on county's title.

November 17, 1931.
Tax Commission.

You ask whether a county may refuse to issue tax deeds
on outstanding tax certificates for the sales of 1926 and

1927, where the county holds the certificates on the same

property for the sales of 1928, 1929, 1930 and 1931, and
takes a tax deed upon the certificate for the sale of 1928.

In an opinion to the district attorney of Adams county,

June 12, 1931, XX Op. Atty Gen. 409, practically the iden
tical question was answered and it was given as the opinion
of the attorney general that while the deed to the county on
the later assessment cuts off all former titles and liens and

is superior to a subsequent deed issued on a prior assess
ment, the party holding the tax certificate for such prior
assessment has, nevertheless, the legal right to receive a tax
deed upon demand. Such deed is s, useless document to him,
however, and does not even constitute a cloud upon the
county's title under its tax deed upon a later assessment and
certificate.

FMW
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Bridges and Highivays — Corporations — Public Utilities
— Under ch. 183, Laws 1981 (sec. 196.49, Stats.), corpora
tion secures no right to occupy highways of town for render
ing service in that town until and unless certificate is grant
ed by public service commission. Appeal by corporation to
highway commission from determination of town board un
der sec. 86.16, subsec. (5), Stats., need not be determined
unless showing is made that certificate has been granted by
public service commission.

November 17, 1931.

M. W. TORKELSON,

Acting State Highway Engineer.
You submit correspondence which presents substantially

the following statement of facts:
A power and light corporation on August 6, 1931, applied

to a town board for a permit to build and maintain an
electric line upon the highways of the town. The town board '
did not grant the application. Thereupon, under date of
September 15, 1931, the power and light company gave no
tice of appeal to the state highway commission under the
provisions of sec. 86.16, Stats.
The correspondence does not show whether or not any

public utility service of a similar character is already being
rendered in the town in question, but it is intimated that no
electric service is now being rendered in the town by any
public utility.
You inquire as to what procedure the highway commis

sion should take in the matter.

The power of the highway commission, under sec. 86.16,
Stats., was discussed in an opinion rendered your depart
ment under date of July 29, 1930, XIX Op. Atty. Gen. 378.
In that opinion it was pointed out that a corporation obtains
its authority to render electric service in a town under the
provisions of sec. 180.17, Stats., and that the permit granted
by the town board in such cases is merely a police power
regulation. Thus it follows that if the town board in such a
case failed to act or denied the application, the highway
commission could, on appeal, impose reasonable police power
regulations, the company already having the right to occupy
the highways in the event that no other similar utility was
rendering service in the town.
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Since that opinion was rendered, however, the legislature
has enacted ch. 183, Laws of 1931, which created sec. 196.49
(1), Stats., which is quoted below:

"No public utility not legally engaged in performing a
public utility service on Au^st 1, 1931, in any municipality
where there is not in operation under an indeterminate per
mit a public utility engaged in similar service, shall transact
any business of any kind in such municipality directly, or
indirectly by serving any other public utility or agency en
gaged in public utility service or otherwise, unless and until
it shall have obtained a certificate from the commission
authorizing it to transact such public utility business."

This new enactment makes it necessary for a corporation,
nothwithstanding the authority of sec. 180.17, Stats., to se
cure a certificate from the public service commission before
it may lawfully render electric service in a town in which no
other similar public utility is being operated, as well as a
town where such service is already being rendered. If,
therefore, the proposed operation is one contemplating the
furnishing of local electric service in the town, as it evident
ly is, no right to construct electric lines for that purpose can
arise until a certificate has been obtained from the public
service commission. A permit by the town board or by the
highway commission under the provisions of sec. 86.16
would be of no avail and idle until and unless a certificate is
obtained from the public service commission.
Under the facts submitted, therefore, it is suggested that

the highway commission might well insist upon a showing
that a certificate has been granted by the public service com
mission authorizing the construction of lines in the town by
the power and light company as a condition precedent to any
action on its part. If proof of the issuance of such a certi
ficate is made, the highway commission should then proceed
to hear the appeal and determine what police power regula
tions, if any, relating to the construction of the proposed
lines in the highways should be imposed.
SB
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Mortgages, Deeds, etc. — WiscoTisin Statutes — Bill
Drafting — After January 1, 1932, but one copy of chattel
mortgages and conditional sales contracts is to be filed with
register of deeds and filing fee therefor will be fifty cents.

November 18, 1931.

James R. Durfee,

District Attorney,
Antigo, Wisconsin.

You write as follows:

"Ch. 255 of the Session Laws sets forth an act which
purports to amend, among others, subsec. (10a) of 59.61.
The change from the present law there made apparently
merely requires the register of deeds 'to file, indorse, enter
and index all bills of sale, chattel mortgages, conditional
sales contracts, assignments, releases and renewals, or co
pies thereof, affidavits relating thereto, and foreclosure affi
davits, as provided by law . . . '
"The change mentioned above, however, is not numbered

(10a) but (11), and the other provisions of (10a) relating
to filing duplicates with the city, town or village clerk, in
stead of being expressly repealed, are merely deleted. I as
sume that what the legislature intended, was for the new
subsec. (11) to take the place of the present subsec. (10a),
although that is not entirely clear. If that is the case, I sup
pose that after January 1, 1932, it will no longer be neces
sary to file chattel mortgages and conditional sales contracts
in duplicate, and that all such documents need only be filed
with the register of deeds, who after that date becomes en
titled to the entire filing fee of fifty cents as provided for by
the amendment contained in Chapter 288 of the session
laws."

Your conclusions are correct. The drafting of ch. 255,
Laws 1931, followed strictly the legislative rule on the form
of bills and the form of enrolled acts. Formerly, the legisla
ture amended a section sometimes by merely reciting the
section in the amended form and sometimes by specifically
stating what words were stricken and what words were in
serted and where. Under either of these methods it was a

matter of tedious check and comparison for members of the
legislature and others to ascertain just what the change was.
For some twenty-odd years a legislative rule has required
that in amending a section the bill shall show matter to be
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stricken out in stricken type and matter to be inserted in
italics. In this way a glance discloses the change. In en
rolled bills, however, stars are inserted in the place of the
stricken matter so that the enrolled act shows the new mat

ter in italics and has stars wherever matter has been strick

en. This is the form of the session laws.

When a section number is changed, under this rule the old
section number is shown in the bill in stricken type and
the new in italics, while in the act the new number alone will

appear and will be in italics, but stars will indicate the strik
ing of the old number. I am enclosing to you copy of Bill
No. 679, A., which became ch. 255, Laws 1931, as a demon
stration of the rule as to bills, and call your attention to the
chapter itself for a demonstration as to enrolled acts. I call
your attention also to Svennes v. West Salem, 114 Wis. 650,
652, in which the court refers to and discusses to some ex
tent the former method of bill drafting.
FMW

Building and Loan Associations — Building and loan as
sociation may accept waivers of dividends in excess of cer
tain percentage from unpledged instalment stockholders
while not taking such waivers from shareholders whose
stock is pledge to mortgage loans.

November 18, 1931.
Thomas Herreid,

Acting Commissioner of Banking.
In your letter you state that it has come to your attention

that a number of building and loan associations are accept
ing waivers from their unpledged instalment stockholders,
waiving all dividends in excess of a percentage set forth in
such waiver. This waiver is similar in form to the one given
by paid-up shareholders. All earnings, over and above the
waiver rate, waived by the unpledged instalment sharehold
ers and paid-up shareholders are credited to the sharehold
ers whose stock is pledged to mortgage loans.
You ask the following question:

"Can a building and loan association accept waivers from
members holding the same type of stock as those members
who are exempt from giving such waivers?"
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A building and loan association may accept waivers of
dividends in excess of a certain percentage from the un
pledged instalment stockholders while not taking such
waivers from shareholders whose stock is pledged to mort
gage loans.
For many years, with the knowledge and sanction of the

commissioner of banking, a great number of building and
loan associations in this state have been issuing paid-up
stock with a waiver of dividends over a stated percentage.
This practical construction is entitled to great weight (Mar-
incite, T. & W. R. Co. v. Railroad Comm., 195 Wis. 462;
State ex rel. State Asso. of Y. M-. C. A. v. Richardson, 197
Wis. 390) and until the question has been passed upon by
the courts it must be held that the practice of accepting divi
dend waivers from the holders of paid-up stock is legal.
There is no different in corporate rights between the holders
of paid-up stock and instalment stock; and if it is lawful
for one class of stockholders to sign waivers, it must like
wise be lawful for other classes of stockholders.

In Leahy v. The NatiomU Building & Loan Association,
100 Wis. 555, 565, the court said:

"The fundamental idea of a building and loan association
is mutual profit sharing. Its business necessarily is confined
to its own members. Its object is to raise a fund to be
loaned to its members. Each shareholder, whether a borrow
er or nonborrower, participates alike in all profits earned,
and alike must assist in bearing the burden of expenses
and losses. Such associations are the only ones that can is
sue their capital stock before it is paid for. The member
makes his application, receives his stock, and agrees to pay
for it in monthly instalments at a fixed rate. In case of de
fault, he is subject to fine, which goes into the general profit
fund for all alike."

While this case indicates that one of the essential charac

teristics of. a building and loan association is that each
shareholder participates alike in all profits earned, there is
nothing in the statute which expressly forbids the giving of
waivers by certain classes of stock; and in view of the long
continued custom, which had the sanction of the banking
commissioner, of accepting waivers for paid-up stock, it
must be held that there is no objection to the accepting of
waivers for unpledged stock.
ML
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Banks and Banking — Trust Company Banks —Indemni
ty Funds — Indemnity fund deposited with state treasurer
by trust company banks under provisions of sec. 223.02,
Stats., is security for faithful execution of all trusts which
trust company may lawfully undertake, including executor-
ships, administratorships and guardianships.

November 18, 1931.

Thomas Herreid,
Acting Commissioner of Banking.

You invite attention to sec. 228.02, Stats., and you ask
whether the indemnity fund deposited with the state treas
urer covers an executorship, administratorship or guardian
ship. Sec. 223.02, Stats., provides for the deposit of certain
securities by trust company banks with the state treasurer
and then provides:

=!= * which cash, securities or notes secured by in
vestments legal for trust funds shall be approved by the
commissioner of banking and shall be held by the state
treasurer in trust as security for the faithful execution of
any trust which may be lawfully imposed upon and accepted
by it; * *"

The indemnity fund deposited with the state treasurer by
trust company banks under the provisions of sec. 223.02 is
security for the faithful execution of all trusts which the
trust company may lawfully undertake, including executor-
ships, administratorships and guardianships.

In State ex rel. Sheldon v. Dahl, 150 Wis. 73, 78, the court,
in referring to the deposit with the state treasurer, said:

"These provisions unquestionably make it the official duty
of the state treasurer to hold the securities or cash so de
posited in trust, the beneficiaries of which trust are the de
positors, creditors, and cestuis que trustent of the trust
company."

The court pointed out that

promise is made in form to the state, but,
so far as this fund is concerned, it is entirely for the benefi
cial interest of third persons, and those third persons must
(if they are to receive the full benefit of the promise) have



1074 Opinions of the Attorney General

some way of enforcing its provisions not dependent upon
the will of others who have no beneficial interest in the
promise" (p. 79).

In First Wisconsin Trust Co. v. Joh^ison, 173, Wis. 564,

569, the court said, in referring to the deposit of securities:

"* * * Such securities are not pledged for any partic
ular trust or trusts but for the general performance of its
trust obligations, so that no particular cestui que trust has
at any time a fixed or particular interest therein."

See, also: Liquidation of Citizens Savings & Trust Co.,
171 Wis. 198; Maas v. Hesse, 173 Wis. 74.

Subsec. (7), sec. 223.03, Stats., expressly provides that
trust company banks may be appointed administrators, ex

ecutors and guardians.

In McKeigue v. Chicago & N. W. R. Co., 130 Wis. 543,
546, the court said:

"* * * An executor or administrator is invested with
the legal title to the personal property of the estate, but he
holds that title charged with the duty of managing and dis
posing of the same in accordance with the provisions of the
will or of the law. His duties are trust duties. In all essen
tial respects he is regarded in courts of equity as a trustee.
2 Woerner, Adm'n (2d ed.) sees. 383, 500. In the broad
sense of the word a trustee is one 'in whom some estate, in
terest, or power in or aifecting property is vested for the
benefit of another.' Hill, Trustees, 41. In this^sense the term
includes executors, administrators, guardians, receivers,
trustees in bankruptcy, factors, bailees and agents, and all
persons vested with the title or control of property and
charged with fiduciary duties in relation thereto for the
benefit of another. Id.; 1 Lewin, Trusts (1st Am. ed.) 490.
This is familiar law. Executors, administrators, and guard
ians are frequently called trustees and held to the responsi
bilities and duties of trustees by the courts." Citing cases.

The legal situation may then be summed up as follows:
(1) the securities deposited with the state treasurer by trust
company banks is to insure the performance of all trusts
they may legally undertake; (2) trust company banks are
authorized by law to accept executorships, administrator-
ships and guardianships; (3) executors, administrators and
guardians are considered trustees; (4) the acceptance of an
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executorship, administratorship or guardianship imposes a
lawful trust upon the trust company, and hence the securi
ties deposited with the state treasurer are to guaranty the

faithful performance of that trust.
ML

Municipal Corporations — Fire and -Police Departments
— Policemen's Fees — Public Officers — Attorney general
may not give to district attorney official opinion on purely

city question.
On question whether fourth class city policemen's fees

shall be retained by policemen or paid into city treasury, at
tention is called to statutes and statutory history showing

specific provisions.

November 18, 1931.

Earl L. Kennedy,

District Attorney,
Rhinelander, Wisconsin.

You submit the following for an opinion:

"Under subsec. (7), sec. 62.13 provides, 'The salaries of
chiefs and subordinates shall be fixed by the council. All
other moneys of any nature received by them shall be ac
counted for in the manner provided by paragraph (a) of
subsection (9) and paragraph (a) of subsection (10)."
"Par. (a), subsec. (9) and par. (a), subsec. (10) require

payment of such moneys into the Police and Fireman's Pen
sion Funds, requiring a Police Pension Fund in cities of the
second and third class.
"Par. (e), subsec. (9) provides for payment of pensions

to police out of the general fund by cities of the fourth
class, when so authorized by the council.
"Question.—In a city of the fourth class where no specific

police pension fund exists and the salaries of police is fixed
by the council, are police entitled to retain moneys received
by them as costs and fees or must such moneys be accounted
for to the council?"

This appears to be a strictly city question, and one upon
which the city officials should be advised by the city attor
ney. The attorney general is not the official advisor of city
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officials or city attorneys, and while you submit the inquiry
as district attorney, neither is the district attorney the ad
visor of city officials. Therefore the attorney general may
not give you an official opinion. Sec. 14.53, subsec. (3),
Stats.

However, I call your attention to the following:

Chi 62, Stats., was enacted in 1921 as a revisdr's consoli
dation bill. No. 21, S., which became ch. 242, Laws 1921.

Sec. 61 of the act reads:

"The second paragraph of section 959-44 of the statutes
is renumbered to be subsection (7) of section 62.13 and re
vised to read: * * *"

Then follows sec. 62.13 (7) in its present form. The second
paragraph of sec. 959-44, Stats. 1919, thus shown to be the
source of sec. 62.13 (7), read, in part, as follows:

"The common council shall fix by ordinance the salaries of
the officers and men in the police and fire departments, and
the same so fixed shall he in lieu of all fees or other compen
sation, other then rewards offered for the apprehension of
criminals. All fees, percentages and commissions of every
nature, except such rewards, shall be paid into the city
treasury, and the chiefs of such departments shall make ver
ified reports quarterly to the common council of such fees,
percentages and commissions collected during the quarter.

It is to be borne in mind that a revision bill will not be con

strued to make any substantive change in the law unless

such change be clearly expressed. Wis. G. & E. Co. v. Fort
AtkiTison, 193 Wis. 232, 245.

Sec. 61 of this revisor's bill, No. 21, S., 1921, was followed
by this note:

"The confining of the provision for the retention of re
wards for the apprehension of criminals to cities of the
fourth class is required to make the section consistent with
the police and firemen's pension provisions as interpreted by
the court. See State v. Oshkosh, 166 Wis. 391, and section
62.13 subsection (9) paragraphs (a) and (b)."

State ex rel. Board of Trustees v. Oshkosh, 166 Wis. 391,
involved officers' fees in a municipal court, and the supreme
court said, p. 394:

is be noted that ♦ * * by the pro

visions of sec. 925-71 of the general city diarter law, fees
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of the kind in question do not under any circumstances be
long to the officers earning them. Where officers are paid
salaries, the fees must be paid into the city treasury."

Sec. 925-71, Stats. 1919, read as follows:

"The costs taxable in the police courts shall be the same
as in justice courts for similar services, and in cities of the
second, third and fourth classes such costs shall be paid to
the judge and the officers earning them respectively, unless
such judge or officers shall he paid a salary, in which case
such costs shall be paid into the city treasury."

This was, by the same revisor's bill, and ch. 242, Laws
1921, made sec. 62.24 (3) (e), without change except in
verbiage.
By the foregoing, and a reading of the opinion in State

ex rel. v. Oshkosh, supra, I think the answer to your ques
tion is made clear.

FMW

Mothers' Pensions — Under sec. 48.33, subsec. (10),
Stats., county advancing aid to dependent children that is to
be repaid by municipalities has merely account receivable
of general fund, and no adjustment or equalization is to be
made between different municipalities.

November 18,1931.

Fred E. Risser,

District Attorney,
Madison, Wisconsin.

You ask an opinion upon the following:

"In 1930, Dane county levied a county tax for aid to de
pendent children under sec. 48.33 in the amount of $80,-
000. Dane county disbursed from November 1, 1930 to No
vember 1, 1931, the sum of $82,841.73 for aid to dependent
children. Just prior to November 1, 1930 official bulletin of
the United States census showed Dane county to have more
than 100,000 population, so that under subsec. (10), sec.
48.33 *the amount of money advanced by the county to the
residents of each town, village and city' under sec. 48.33 is to
be charged 'to each such town, village and city,' which 'shall
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levy a tax sufficient to reimburse the county for such ad
vances to be collected as other taxes and paid into the county
treasury/
"The money having been raised as a county tax upon a

property valuation basis, but now to be paid back upon a use
basis, the question is raised whether, in the apportionment
to the municipalities of this year's county levy, adjustment
should be made (1) by crediting or debiting each munici
pality in the amount that its use of the 1930 $80,000 levy
was less or more than the proportion paid by it, or (2) by
crediting or debiting each municipality in the amount that
its use of the 1930 $80,000 levy would be less or more than
would have been the proportion paid by it on the 1931 equal
ized valuation."

Sec. 48.33, subsec. (9), Stats., requires the county board
to "annually appropriate a sum of money sufficient to car
ry out the provisions of this section."

Sec. 48.33 (10) provides that each town, village and city
shall "reimburse the county for the money so advanced" "to
the residents of each town, village and city."
I do not believe the legislature contemplated anything

more than that, in all its simplicity:—the county to pay
the bills, and then to be paid by the municipalities where the
money was used. Whenever adjustment or equalization in
taxes and tax accounting has been intended by the legisla
ture, specific provision has been made therefor. None has
been made here, and I think the legislature, having power
to make aid to dependent children a county liability entire
ly, and having done so as to most counties, intended to vary
this for certain counties only to the extent specifically pro
vided. I do not lose sight of the fact that at first the provi
sions of subsec. (10) applied to all counties and were limited
to certain counties by later amendment; but this, it does not
seem to me, in any wise changes the result. It is primarily
a county obligation, and when performed, the general fund
of the county has an account receivable that may be used to
reduce future county levies. But as the aid furnished goes
up or down, the county must provide for it and collect from
the municipalities afterward just as any other account re
ceivable.

FMW
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Bridges and Highways — Public Officers — Attorney gen
eral may not give to district attorney official opinion upon
purely private or purely town questions.
On question of right of owner of landlocked premises

to highway, attention is called to sees. 80.13 and 80.02, Stats.

November 18, 1931.

N. H. Rodbn,
District Attorney,

Port Washington, Wisconsin.
You ask an opinion upon the following;

"Many years ago a contract in writing was entered into
by two adjoining land owners and the same was filed and
recorded in the office of the register of deeds of Ozaukee
county. According to this contract, the owner of one of
the properties gave the adjoining owner a right of way or
driveway through his land. Since this contract was made,
both parties have died.
"Now, the party on the farm in which this driveway goes

through refuses to let the other party keep up the driveway.
The party on whose property the driveway is has offered to
build a new driveway and a shorter one. The party for
whom this driveway is to be built refuses to accept the new
driveway and claims that the town must furnish the drive
way and that this driveway must be the old one which was
there ever since the contract was made and which is still
there.
"The question is:—First, whether the town board has any

right to adjust the driveway controversy between the par
ties; and, second, what rights has the town over private
driveway construction and upkeep."

This appears to be an entirely private matter, except as
the town board may be concerned. The district attorneys
are, of course, not advisors of town officials and therefore
the attorney general may not give you an official opinion.
Sec. 14.53, subsec. (3), Stats. I call your attention, however,
to sec. 80.13, Stats., which provides that the owner of land
locked property may secure a public highway only if he is
unable to buy a private way. The public is otherwise under
no duty to provide a public road to such landlocked
premises, but one may be established in the regular way
with the approval of the proper public officials under sec.
80.02. I think you will find also that under sec. 80.13 it is
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not necessary, to relieve the public of the obligation to estab
lish a highway, that the owner of the landlocked premises
is able to secure the most convenient private way. I call
your attention, also, to the annotations under sec. 80.13 and
particularly to VI Op. Atty. Gen. 509 and VI Op. Atty. Gen.
517.

FMW

Public Officers — Board of Medical Examiners — Mem
bers of state board of medical examiners cannot vote by
proxy.

November 19, 1931.
Board of Medical Examiners,

315 State Bank Building,
La Crosse, Wisconsin.

You ask whether a member of your board can vote at
any time by proxy.
Your board performs certain duties assigned or delegated

to you by the legislature. Your members are public officers
within the various definitions found in the decisions of the
courts. See 46 C. J. 924-925 and especially notes 44 and 45.

It is a maxim of the law that delegated authority cannot
be redelegated (18 C. J. 471). The maxim is applied to'
public officers as follows:

"An officer, to whom a discretion is intrusted, cannot dele
gate the exercise thereof, * * 46 C. J. 1033.

The rule is recognized in Wisconsin, the court having said,
in Lord v. Oconto, 47 Wis. 386, 388:

"=!= * guch power could not be delegated by the com
mon council alone, or jointly with the mayor, to any other
officers or persons by lease or otherwise. This principle is
elementary, and scarcely needs the support of reported
cases, but is most distinctly recognized in all of the cases
upon the subject."

A concise statement of the rule is found in State v. Poplar-
ville Sawmill Co., 119 Miss. 432, that public officers cannot,
by contract or otherwise, delegate their discretion, unless
expressly authorized by statute.
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The rule and the reason for it are well expressed in Per-
fex Radiator Co. v. Goetz, 179 Wis. 338, 351. While that
case deals with corporate directors, the principles involved
are no different from the case of public officers. The court
there said:

*  * That it is ordinarily illegal for a board of di

rectors to delegate the powers vested in them either by
statute or the articles of organization is too plain for argu
ment, and such delegation ordinarily is as illegal as is the
delegation of power of'a legislative body unless expressly
authorized by law."

The court also quoted from Ames v. Goldfield M. M. Co., 227
Fed. 292, as follows, p. 351:

" 'The stockholders of a corporation have a right to expect
from their directors a conscientious consideration of every
proposition which is presented * * ^nd the directors
have no power to act as such individually nor can they dele
gate the powers vested in them

I am of the opinion that the members of your board can
not delegate the authority vested in them by law, and that
they may not, therefore, vote by proxy.
FMW

Trade Regulation — Trade-Marks — Registered trade
mark may not be reregistered, and it is immaterial that it is
sought by original registrant to' reregister trade-mark in
name of corporation of which he is officer.

November 19, 1931.
Theodore Dammann,

Secretary of State.
You ask an opinion on the following:

"We are asked to register a trade-mark for a Wisconsin
corporation that was previously registered by one of its
officers as a private matter. This same officer now signs the
affidavit of application for reregistration.
"In view of the former opinions of your department, that

this office is not authorized to record transfers of trade-
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marks and in view of the fact that this proposed registra
tion and cancellation will have the effect of a transfer, we
are in doubt as to our duty. Does the prohibition of the last
sentence of sec. 132.09 also affect this question?"

It is stated in 38 Cyc. 862—863:

"* * * The trade-mark exists independently of the
registration which merely affords further protection under
the statute. Common-law rights are left wholly unaffected."

In Avenarius v. Kornely, 139 Wis. 247, 269, the Wiscon
sin court recognized that principle, saying:

":i: * * rjy^Q rcgistration does not create nor destroy

rights in a trade-mark. The right to use a device to distin
guish the goods made or sold by a person whose mark it is,
has long been recognized by the common-law and chancery
courts of England and this country. 'This exclusive right
was not created by the act of Congress, and does not depend
upon it for its enforcement. The whole system of trade
mark property and the .civil remedies for its protection ex
isted long anterior to that act, and have remained in full
force since its passage.' The right depends upon priority of
appropriation.

The last sentence of sec. 182.09 provides:

"The secretary of state shall not record any label, trade
mark, term, design, device or form of advertisement that
may reasonably be mistaken for anything theretofore filed
in his office under the provisions of this chapter."

In IV Op. Atty. Gen. 482, it was held that the secretary of
state was not authorized to enter an assignment of a trade
mark on his records. The opinion was based on an absence
of any authority in the statute for such record of assign
ment. I fail to find any change in the statute in this re
spect.

In V Op. Atty. Gen. 588, the facts were that a suggestion

had been made which was almost identical with the situation

you now have before you, namely, an affidavit was submitted
by the registered owner of a ti-ade-mark, asking its cancella
tion, and an application for registration of the same trade
mark accompanied the affidavit. It was there held that the
same objection lies to such a suggestion that lies to the
registration of an assignment—the statute does not author-
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ize it. I do not find, either, that the statute has since been
changed in this respect. In that opinion, it was said:

"It is my opinion that the legislature contemplated, in en
acting these statutes, only the one original registration of
any given trade-mark. That registration, it seems to me,
protects the original owner and also his licenses or assignees.
The statute prohibits the use of a registered trade-mark by
a person other than the one registering the same only in
case such use is 'without the consent of the owner' or 'with
out the express consent, license and authority' of the owner,
i. e., the owner at the time of registration. * *"

The officers of the corporation are in law as separate and
distinct entities as though they were two separate natural
persons or two separate corporations.
I advise you, therefore, that you are not authorized to file

or record the application for registration.
FMW

Corporations — Small Loans Act — It is illegal under
small loans act (ch. 214, Stats.) for small loans company to
compute total interest on three hundred dollar loan for one
year at rate of three and one-half per cent per month, add

this sum to total amount of loan, and then divide this sum
into twelve monthly payments.

November 19, 1931.

Thomas Herreid,

Acting Commissioner of Banking.
You ask whether under the small loans act it is legal

for a small loans company to compute the total interest on a
$300 loan for one year at the rate of three and one-half per
cent per month, add this sum to the total amount of the loan,
and then divide this sum into twelve monthly payments.

This system would be in violation of the small loans act.
Sec. 214.13, Stats., provides:

"Every person, copartnership and corporation licensed
hereunder may loan any sum of money not exceeding in
amount the sum of three hundred dollars, and may charge,
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contract for and receive thereon interest at a rate not to
exceed three and one-half per centum per month. Interest
shall not be compounded and shall be computed on unpaid
balances. In addition to the interest herein provided for, no
further or other charge or amount whatsoever for any ex
amination, service, brokerage, commission or other thing or
otherwise shall be directly or indirectly charged, contracted
for or received, except the lawful fees, if any, actually and
necessarily paid out by the licensee to any public officer for
filing or recording or releasing in any public office any in
strument securing the loan, which fees may be collected
when the loan is made or at any time thereafter. No inter
est or charges in excess of those permitted by this section
shall be charged, contracted for or received, and if any such
is charged, contracted for or received, the contract of loan
shall be void and the licensee shall have no right to collect
or receive any principal, interest or charges whatsoever."

Sec. 214.14, Stats., provides in part:

"Every licensee shall:
"(a) Deliver to the borrower at the time a loan is made,

a statement in the English language showing in clear and
distinct terms the amount and date of the loan and of its
maturity, the nature of the security, if any, for the loan, the
name and address of the borrower and of the licensee, and
the rate of interest charged. Upon such statement there
shall be printed in English a copy of section 214.13.

"(c) Permit payments of the loan in whole or in part
prior to its maturity with interest on such payment to the
date thereof."

The statutes just quoted require that interest be com
puted on unpaid balances. This obviously does not contem
plate a computation of the interest for a whole year in ad
vance ; it implies the computation of the interest due on each
interest date. Then, too, since the borrower has the right
to make payments prior to the maturity of the loan, a com
putation of interest in advance violates the plain intention
of the law that interest shall be calculated and paid only on
the amount of the loan remaining unpaid.

While it is true that under the proposed plan the interest
paid is less than three and one-half per cent per month dur
ing the first six months, it necessarily follows that the bor
rower is paying more than three and one-half per cent for
the last six months. The statute permits a maximum rate
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of three and one-half per cent per month. Now, the mere
fact that a borrower pays less than the maximum during a
part of the year, certainly does not justify a charge in ex
cess of the maximum during the remainder of the year. The
statute does not limit the interest to an average rate of
three and one-half per cent per month; it limits the interest
rate per month and any plan which calls for a larger rate
than the maximum in any one month is in violation of law.

It may be suggested, too, that the addition of the year's
interest to the $300 principal results in a loan in excess of
the maximum permitted under the small loans act. To re
quire the borrower of $300 to sign a note for $426—^the
principal sum with one year's interest—seems in clear viola
tion of the law. Then, too, the addition of the year's inter

est to the amount of the loan might render it practically im
possible to comply with the statutory provision that the bor
rower be furnished with a statement "showing in clear and
distinct terms the amount and date of the loan." If bor

rowers are required to sign notes for principal plus one
year's interest, would it not be rather difficult to convince
some of them that they had borrowed only $300 when they
had in fact signed notes for $426? It is unnecessary to rely
upon this difficulty, for enough has already been indicated to

show that the plan for adding a year's interest to the princi
pal and dividing the total into twelve payments violates the
spirit as well as the letter of the small loans act.
ML

Counties — County Board — Mileage for supervisors of
county board cannot be granted unless there is statute which
expressly or impliedly authorizes it.

November 19, 1931.

V. 0. LewelleN)
District Attorney,

Green Bay, Wisconsin.
You state that your county has erected a tuberculosis

sanitorium and after it was finished on June 3, 1930, the
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county board passed a resolution, a copy of which you en
close. You state that the board of supervisors of your coun
ty have requested an opinion as to whether they are allowed
mileage and per diem expense for investigating the financial
status of an applicant to the sanatorium. They also desire

to know whether they have the power to pass a resolution
providing for per diem expense and mileage under the reso

lution which you enclosed. Said resolution reads as follows:

■"Whereas, Brown county has gone to great expense in
the erection and maintenance of the Hickory Grove Sanator
ium for the betterment of the health of the citizens of the
community; and

"Whereas, the county judge and district attorney of
Brown county have done their utmost to ascertain the finan
cial standing of those people committed to said institution,
but are unable, due to the extent of their duties to make in
vestigations of the financial standing of said inmates beyond
what they are now doing;

"Therefore, be it Resolved, that the county judge and
the district attorney for Brown county be requested by this
body to notify the supervisors or chairman of the taxing dis
trict of an applicant for admission to said sanatorium so
that a thorough investigation of the financial status of such
applicant be had by such supervisor for the purpose of pro
tecting Brown county from unscrupulous people."

I have not been able to find any statute from which I could
conclude that it authorized a per diem of mileage in cases
covered by the resolution.

If it is desirable to have mileage and per diem allowed in
such cases, it is my opinion that additional legislation
authorizing it should be enacted.

Sec. 59.03, subsec. (2), as amended by ch. 373, Laws 1931,
does not in my opinion authorize such per diem and mileage
in cases such as you state. Our court has laid down the rule
that compensation for town supervisors when no traveling
expenses are provided for by statute, must be defrayed by
such officers themselves. See State v. Cleveland, 161 Wis.
457.

Your' question must, therefore, be answered in the nega
tive.
JEM
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Prisons — Prisoners — One who has been sentenced to

state reformatory from one to five years, was placed on pro
bation and violated his probation, which was thereafter re

voked by board of control, cannot be considered to have
served balance of his term by reason of fact that he was
imprisoned in Iowa for number of years. He may be brought
back at end of his service in Iowa and, if board so decides,
be placed on probation again in this state.

November 21, 1931.
Board op Control.

You state that on May 25, 1925, one J. S., aged nineteen,

was convicted of larceny of a motorcycle in the circuit court
of F. county and sentenced to the Wisconsin state reforma
tory for not less than one nor moTe than five years under
the provision of ch. 57, Stats.; that in August 1926 said J.
S. violated his probation by absconding and on August 20,
1926 his probation was ordered revoked by the board of con
trol as provided for in sec. 57.03.
You state that a short time ago information was received

that J. S. had just completed a five-year term in the state re
formatory at Anamosa, Iowa, and it appeared that before the

expiration of his term he escaped from the institution and
was later apprehended and returned, and on the completion
of his five-year sentence he was again taken into court and
resentenced for an additional period of five years for escap
ing.
You state that on receiving information that he was

being held as a prisoner the probation department has put a
so-called detainer on him with a view to having him re
turned to Wisconsin on the expiration of his term. Upon
more mature consideration, however, it appears that since
J. S. was still a young man and since he will have seryed the
equivalent of ten years sentence when the date of his final
release arrives, there will be no good accomplished by
further imprisonment at this time. It has therefore been
suggested to your board by the probation officer that the de
tainer be removed and the case against J. S. in Wisconsin
dismissed.

You state that the board wishes to be advised whether the

term he is serving in -Iowa may be considered as running
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concurrently with his term in Wisconsin and if the charges
against him here might legally be dropped when the equiva
lent of the Wisconsin sentence has been served in Iowa.

We are of the opinion that in view of the fact that his
probation was ordered revoked by the board under sec. 57.03
and that he has not served in Wisconsin, it would not be cor
rect to consider the imprisonment in Iowa as running con
currently with his term in Wisconsin. We do, however, be
lieve as you state, that as this man is still young it will prob
ably not serve any useful purpose to reimprison him.

This, however, may be accomplished in a legal way. You
may at the end of his term in Iowa return him to Wisconsin

and put him on probation here, if you so desire at that time.
That will not require him to be imprisoned any longer and
he may serve out his probation outside of prison. Should he,
however, violate his probation again, it would only be proper

that he should again be imprisoned.
JEM

Abandonment — Minors — Illegitimate Children — Con
viction in bastardy proceedings is not condition precedent to
prosecution for abandonment of illegitimate child.

November 21, 1931.
Roscoe Grimm,

Assistant District Attorney,
Beloit, Wisconsin.

You state that about nine years ago complainant was de
livered of a bastard child but no action was commenced

against the father and complainant continued to live with
the father oif and on for the past nine years, up to the sum
mer of 1931. She was employed in Kresge's live and ten cent
store and the father paid her for his room and board. In
that way she supported herself and the child.
You state that during the latter part of the summer of

1931, the father left the mother's premises and has paid no
support whatsoever, nor any money to the child; that you
are considering commencing a proceeding against the father
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under sec. 351.30, Stats., for abandonment of illegitimate
minor child and you inquire whether it is necessary to have
a judicial determination of paternity of the child before such

action can properly be commence under that statute.
It has been the ruling of this department that a conviction

in bastardy proceedings is not a condition precedent to
prosecution for abandonment of illegitimate children. IV
Op. Atty. Gen. 140. In II Op. Atty. Gen. 303 it was held that
a father of an illegitimate child, having abandoned it even

before birth and having fled to another state, may be
brought back to this state on requisition. We see no reason
for changing the ruling of this department on that question.
The statute clearly contemplates the law as announced in the
said opinions of this department.
JEM

Counties — County Board — Public Officers — Malfea
sance — Member of county board who conducts mercantile

establishment may sell commodities to county to extent of
one hundred dollars without being guilty of malfeasance in
office under sec. 348.28, Stats.

November 21, 1931.

Norman B. Langill,
District Attorney,

Marinette, Wisconsin.
You inquire whether a member of the county board who

conducts a mercantile establishment may sell commodities
to the county.
You direct our attention to sec. 348,28, Stats, which you

say gives the impression that such officer may sell to the
county where the commodities do not exceed one hundred
dollars in any one year. You inquire whether said super
visor is within this classification.

Sec. 348.28 makes it unlawful to sell commodities to the

state, county, town, school district, etc., but it has the fol
lowing proviso: "but the provisions of this section shall not
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apply to * contract for the sale of printed matter
or any other commodity, not exceeding one hundred dollars
in any one year. * * *"
A merchant sells commodities and here is the express pro

vision which exempts him from the provision of this statute
if the commodities sold do not exceed one hundred dollars in

any one year. You are advised that your supervisor comes
within this exemption, but he will not be permitted to sell
more than one hundred dollars' worth of commodities in one

year to the county board.
JEM

Corporations — Securities Law — Blue Sky Latv — Con
ditional brokerage contract providing for sale of animals for
specified compensation and ranching agreement wherein
specific compensation for ranching service is provided and
rancher is made agent of owner for sale of progeny for
fixed compensation, do not in and of themselves constitute

securities within scope of blue sky law.

November 21, 1931.
Geo. C. Mathews, Director,

Securities Division,
Public Service Commission.

There have been submitted to this office two documents

executed by the F. Fur Farm, the first being a conditional
brokerage contract and the second a ranching agreement.
The conditional brokerage contract sets forth that B is the
owner of a certain number of animals which he agrees to
sell to the F. Fur Farm as broker, subject to resale at a
definite percentage of the resale price, where the animals
are sold alive as breeding animals, and another percentage
of the selling price when the animals are sold dead as pelts.

The ranching contract provides that the owner will pay to
the F. Fur Farm a specified amount per pair of animals
per year during the life of the contract. It also provides

that the F. Fur Farm is to be appointed the exclusive agent
to sell and dispose of the progeny upon substantially the
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same terms and conditions specified in the conditional bro
kerage contract. There is not before me any evidence of the
sale of the animals in question to the owner by the F. Fur
Farm.

The relation of various types of fur farm operation to the
securities law has been discussed in a number of opinions
of this department, for which see XVII Op. Atty. Gen. 343
and 427, XVIII Op. Atty. Gen. 438, and XIX Op. Atty. Gen.
167 and 173. Upon the reasoning of those opinions it is ap
parent that the two documents above described do not in,
and of themselves, constitute a security within the definition
of ch. 189, Stats.

It is possible, however, that if the conditional brokerage
contract and the ranching agreement were entered into in.
connection with the sale of the animals by the F. Fur Farm
to the present owner, so as to make the three transactions a
part and parcel of one transaction, the unified transaction
might be such as to bring it within the scope of the securi
ties law.

JWR

Municipal Corporations — Heights of Buildings — Public
Officers — State office building commission is not bound by
sec. 343.461, Stats., or any other general law or local ordi
nance in determining height of state office building or other
questions with respect to plans and contruction of same, but
is subject to state building code.

November 21, 1931.
Arthur Peabody,

State Architect.

You state that the plans for the state office building, which
is under construction pursuant to the provisions of ch. 486,
Laws 1929, contemplate that the central portion of the build
ing is to be higher than the rest, and will be about one hun

dred forty-six feet in height above the street level of Wilson
Street at the center entrance to the building, which height
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exceeds the height permitted for buildings in a city such as
Madison under the provisions of sec. 343.461, Stats. You
also point out that under some circumstances, cities may
grant permission for the construction of buildings higher
than the limits prescribed in the state law (presumably re
ferring to the decision of the supreme court in State ex rel.
Ekerny. Mihvaukee, 190 Wis. 633). You then propound the
following questions:

"1. Is a state building to be erected upon state property
for state purposes subject to the restrictions surrounding
buildings erected by private parties for private use?
"2. Does any obstacle exist by reason of the state building

code, the state law of limitation of height of buildings in
cities of Wisconsin, or any city building ordinances, which
would impair the power of the state office building commis
sion to approve the plans and specifications of the state office
building or any part of it?
"3. Regarding the matter of good' relations between the

city government of Madison and the state, and in view of
the power of the city government, if such power exists, to
permit the erection of buildings to a height greater than
one hundred fifteen feet, would it be expedient and desirable
to request of the city of Madison the passage of some ordi
nance which would give warrant, so far as the city is con
cerned, for the erection of a portion or all of the state office
building to the height of one hundred forty-six feet as above
mentioned?"

The authority to construct the building in question is
found in ch. 486, Laws 1929, section 4 of which provides as
follows:

"When the site has been purchased, the commission shall
proceed with as little delay as practicable with the erection
and construction of the state office building. Before plans
for such building are drawn, the advisory council of the ex
ecutive department shall determine what departments of
the state government shall at the outset be housed in said
building, and, notwithstanding any other provision in the
statutes, shall have authority to remove to said building any
depai'tment now housed in the state capitol, other than the
constitutional officers. The said advisory council shall con
sult with the state office building commission regarding the
space and facilities required for such departments, and such
needs shall be taken into consideration in preparation of
the plans for said building. Such plans, with detailed draw-
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ings and specifications for such building, shall be prepared
by the state architect, under the direction of the commission.
When such plans have been approved by the governor the
commission shall advertise for and receive bids for the con
struction of such building in such form and manner as to it
shall seem proper; and with the approval of the governor
may take a contract or contracts for the construction of said
building and cause the same to be constructed at a cost not
exceeding the appropriation made therefor."

It is well established in the jurisprudence of Wisconsin
that general laws and local ordinances do not affect the state
and that where the legislature grants express authority to a
state agency to do a particular thing in a particular way,
that action of the legislature supersedes any local or gen
eral regulation conflicting therewith. So, in Milwaukee v.
McGregor, 140 Wis. 35, it was held that building regulations
established by ordinance pursuant to charter authority in
the city of Milwaukee may not be applied to the construc
tion of a building by the board of normal regents within the
limits of the city of Milwaukee. The following is quoted
from page 37 of that decision:

"The infirmity of appellant's position has been from the
first, in supposing that the state, in respect to constructing a
building in the city of Milwaukee, has no more free hand
than a private person- or corporation, while the fact is that
the people of the state, in their sovereign capacity, except
as restrained by some constitutional limitation, and there is
none in this case, is as exempt from mere general or local
laws as the king was of old in the exercise of his sovereign
prerogatives as 'universal trustee' for his people. So it has
been said, 'The most general words that can be devised (for
exampde, any person or persons, bodies politic or corporate)
affect not' the sovereign 'in the least, if they may tend to re
strain or diminish any of his rights and interests.' So gen
eral prohibitions, either express or implied, apply to all pri
vate parties, but 'are not rules for the conduct of the state.' "

The above discussion makes it evident that sec. 343.461
Stats., is not applicable to the construction of the building in
question, since this law is general in its terms and there
fore under the rule does not affect the sovereign. The stat
utes under which the industrial commission is given author
ity with respect to the safety of public buildings, however,
specifically refer to the state as "owner" and "employer."
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See sec. 101.01 and sec. 101.10 (5), Stats, as amended by
ch. 161, laws of 1931. The state building code as adopted
by the industrial commission is, therefore, applicable to the
construction of the state office building.

The home rule amendment, which is found in sec. 3, art.
XI, Wis. Const., clothes cities and villages with a direct
grant of legislative power to determine their local affairs
and government, subject only to the constitution and to such
enactments of the legislature of state-wide concern as shall,
with uniformity, affect every city or village. This amend
ment has been construed to permit the city of Milwaukee,
which had taken the definite procedural steps to bring it
within the scope of this amendment, to pass an ordinance
establishing a maximum height for buildings other and dif
ferent from that provided in sec. 343.461, thus making the
provisions of that law inapplicable to the city of Milwaukee.
State ex rel. Ekern v. Milwaukee, 190 Wis. 633.

The question, therefore, arises whether under the home
rule amendment there is power in a city or village to fix a
maximum height for buildings which would be binding upon

the state. As above quoted, the power conferred by the con
stitutional amendment upon villages and cities is to deter
mine their local affairs and government. While the height of
buildings in a city or village has been held in the case above
cited to be one of local concern and within the scope of this
constitutional provision, the fact remains that the construc
tion of an office building to house various departments of
the state government is a matter of state-wide concern, and
is the exercise of a strictly governmental power by the legis
lature. In the exercise of such a governmental fiinction
which is state-wide in its importance and scope, the sover
eign state may not be restricted or hampered by local laws
or ordinances, even though those laws or ordinances may be
made pursuant to authority which flows directly from the
constitution.

You are therefore advised that the state office building
commission may proceed with the construction of the state

office building in accordance with the provisions of ch. 486,
Laws 1929, and that in performing the duties thereby im
posed upon it such commission is not restricted by the stat
ute limiting the height of buildings or any local ordinance
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affecting generally the height of buildings in the city of
Madison. Had the legislature intended that the commission
should be bound by requirements of such general laws or or
dinances, it would, no doubt, have so provided by specific
language. However, the state office building commission is
bound to observe the regulations of the industrial commis
sion made with respect to public buildings.
SB

Insurance — Taxation — Act of congress separating fra
ternal and insurance activities of lodge fraternity and
authorizing insurance to be carried on under different cor
porate name and entity and in conjunction with legal re
serve life insurance does not change character of fraternal
insurance. Tax being upon business and not upon corpora
tion, corporation may be licensed without payment of such
tax upon payments made upon old fraternal certificates.

November 24, 1931.
H. J. Mortensen,

Commissioner of Insurance.
On April 30, 1931, your predecessor was given opinion,

XX Op Atty. Gen. 228, that a foreign mutual benefit society
which has been reorganized and licensed as a legal reserve
life insurance company must pay the license fee imposed by
sec. 76.34 (2), Stats., on renewal premiums collected on the
old form of fraternal certificates. That opinion was given
upon definite statement in the letter of inquiry of those bare
facts, and none other. The basis of the opinion was that
"the company is no longer a fraternal benefit society," and
that sec. 208.04 (30) exempts only such societies.
You have resubmitted the question, with more detailed

facts, as follows:
Prior to reorganization the concern was strictly a frater

nal benefit society operated by an international fraternity
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which was incorporated by an act of congress. In 1930, an
other act of congress provided for the separation of the fra
ternal and fraternal insurance activities of such corporation.
The pertinent provisions of this act are:

corporation heretofore organized by a
special Act of Congress and vested with the powers, rights
and privileges of fraternal and benevolent corporations un
der the laws of the District of Columbia and engaged in car
rying on fraternal activities and fraternal beneficial insur
ance activities in which are maintain reserves not lower
than the reserves required by the American Experience Ta
ble of Mortality with 31/2 centum interest per annum, be,
and the same hereby is, authorized and empowered, by a
majority vote of its supreme legislative body and with the
approval of the Superintendent of Insurance of the District
of Columbia as hereinafter provided, to divide and separate
such activities and continue the same as separate and dis
tinct corporations in the manner set forth in the following
sections thereof:

u* * *

"All of the fraternal activities of said corporation shall
continue unchanged under the name chosen therefor in such
certificate, which may be the name of the original corpora
tion or any other name chosen therefor, * *.
"All of the insurance activities of said corporation

shall continue, under the name chosen therefor in such certi
ficate, as a mutual legal reserve life insurance corporation,
and in it shall remain vested without the necessity for any
further act or deed all of the fraternal beneficial hisurance
poivers, activities, and functions thereof as well as the title,
ownership, possession, and control of all property, both real
and personal, and all rights, claims, contracts and privileges
connected with and belonging to such insurance activities ;
it shall be absolved and relieved from any and all responsi
bility, obligations, and liabilities connected with the frater
nal activities of the mother corporation, and shall be subject
to and assume, carry out, fulfill, and pay all liabilities, ob
ligations, responsibilities and contracts connected with and
arising from such insurance activities; it shall have authori
ty to make all and every insurance and reinsurance apper
taining to or connected with life, accident, health, and dis
ability risks of whatever kind or nature and to grant, pur
chase, or dispose of annuities and to furnish any aid or
service to promote the health or safety of its members or
their beneficiaries; such activities to be carried on and con
ducted for the mutual benefit of its members and their bene
ficiaries and not for profit, subject to the supervisions im-
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posed by the law of the District of Columbia relating to mu
tual legal reserve life insurance corporations; * * *.
*  * * and said corporation shall have all the powers,
rights, and privileges now or hereafter held and exercised
by mutual legal reserve life insurance companies within ttie
District of Columbia; in any action or suit by or against such

, corporation the policies, certificates, and other evidences of
insurance obligation issued and executed by the mother cor
poration shall be admissible in evidence without further
proof, and shall constitute prima facie evidence of the same
obligations against said corporation as against such mother
corporation.
"The proceedings in the Act provided, including the

amendment of the charter, the issuance of the certificates
by the superintendent of insurance, the division of assets
and liabilities or any other act done hereunder, shall not be
or constitute a dissolution of the original corporation, but
the resulting corporation shall, so separated and divided, he
continuations thereof and under the names as herein author
ized, be sepa7'ate legal entities, and the insurance corpora
tion herein provided for shall be subject to supervision, reg
ulation, and control as a mutual legal reserve life-insurance
corporation.
"Nothing contained herein and nothing done hereunder

shall impair or operate to impair the obligations of any con
tract; * *
"Such corporation shall be subject to all the laws of the

respective States, including the District of Columbia, with
respect to similar mutual legal reserve life-insurance corpor
ations."

Sec. 76.34, so far as pertinent, reads as follows:

"Life insurance companies to pay annual license. Ev
ery company, corporation or association transacting the bus
iness of life insurance within this state, excepting only such
fraternal societies as have lodge organizations and insure
the lives of their own members, and no others, shall, on or
before the first day of March, in each year, pay into the
state treasury as an annual license fee for transacting such
business the amounts following:

"(2) Foreign Companies, Three Hundred Dollars.
If any such company, corporation or association is organized
without the state of Wisconsin, it shall pay into the state
treasury, as such annual license fee, two per centum upon
the excess of the gross premiums received in money or oth
erwise during the preceding calendar year on all policies or
contracts of insurance on the lives of residents of this state
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after deducting therefrom all sums apportioned to premium
paying policies on the lives of residents of this state from
annual distribution of profits, savings, earnings or surplus
which before the expiration of the calendar year next suc
ceeding such apportionment have been either (1) paid in
cash or (2) applied in part payment of premiums."

Sec. 208.04 (30) reads;

"Every fraternal benefit society organized or licensed in
this state shall be exempt from all and every state, county,
district, municipal, and school taxes or fees, but shall be re
quired to pay all taxes and special assessments on its real
estate and office equipment, and the same fees for filing its
articles or amendments and annual report and for certified
copies, as provided by section 200.13."

It is suggested that under the act of congress, the reor

ganized corporation is continuing the old fraternal benefit
business, as a closed class, and inaugurating as well the new
business of legal reserve insurance, and that the old business
continues to be subject to all the law formerly applicable to
it, including exemptions from execution under sec. 272.18
(19) and from taxation under sec. 76.34 and sec. 208.04

(30).

It is obvious that under the express language of the act
of congress, and under the rules of contract law as well, the
obligation of the reorganized corporation upon the old cer
tificates is the same as before. See Jones v. Loaleen Mut.

Ben. Ass'71., 337 111. 431, 169 N. E. 254, and York v. Cent
III. Mtit. Relief Ass'n., 340 111. 431, 173 N. E. 80, holding,
respectively, in cases of reorganization under a new law,
the suicide clause and the amount of benefit clause in the old
certificates were unaffected. And it is obvious that the

amounts the holders of these certificates may be required to
pay and all the conditions surrounding and governing such
payments must continue to be governed by their certificate
contracts. It would seem to follow that these payments are
of the same character and in the same class, in insurance
law, as they were before.

In Salts7ncm v. Springfield Life Ins. Co., 254 111. App.
440, it was held that where an "old line" insurance company
"bought" a fraternal" beneficiary society, and in terms rein
sured the outstanding certificates, benefits under those certi-
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ficates continued exempt from garnishment under a statute
so exempting the benefits of fraternal beneficiary societies.
The court said, p. 444:

the undertaking * * to reinsure the
holders of certificates ='= * * did not have the effect of
changing the character of the insurance, nor the terms of
the contract as evidenced by the certificate."

1 entertain no doubt that under the act of congress in the
case about which you inquire the exemption from execution
provided by sec. 272.18 (19) continues as to any benefits
paid under the old certificates. If, in the language of the
Illinois court, "the character of the insurance" is unchanged
as to the application of the exemption from execution stat
ute, is it not also unchanged as to the application of the ex
emption from taxation statute?
Perhaps some aid upon this question may be afforded by

analogy by the case of Central Rwilroad v. Georgia, 92 U. S.
665. In that case two railroad companies were consolidated
by legislative act, and it was held that this was not a sur
render of the old corporations' charters and the granting of
a single new corporate charter, and that it did not work an
extinction of the old companies nor of a tax limitation right
enjoyed by one of them under its old charter. The court held
that it was the purpose of the consolidation act to merge
the corporation with the tax limitation right into the other,
and to vest in the latter the rights and immunities of the
former as to the former's property. The situation about
which you inquire is one of a "separation" rather than a
consolidation, in so far as the old corporation is concerned,
but as to the corporation with which we are here concerned,
it is a merging of one portion of the business with a new
and different business, and, it seems to me, with the intent
that the old business should continue to have the same
character and be subject to the same limitations and ex
emptions of law as before, in so far as congress could so
provide.
Of course congress cannot determine for the state of Wis

consin that it shall or shall not tax the business. That must
be determined by Wisconsin law. We must, therefore, ex
amine into the character of the tax imposed by sec. 76.34.
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In Tvavelers' Ins. Co. v. FTicke, 94 Wis. 258, 264, it was held
that it was "levied upon the business, and not upon the
company," and that accordingly a company transacting the
business both of life insurance and of accident insurance
was subject to the fees provided for each class of insurance.
In Travelers' Ins. Co. v. Fricke, 99 Wis. 367, 370, the court
affirmed that it was "levied upon the business transacted,
and not only upon the company transacting the business."
The court said, p. 371:

*  * When it was held that the license fees were

fees levied upon the business, and not upon the company
transacting the business, it necessarily followed, under the
provisions of sec. 1220, R. S. 1878, that a foreign company
which transacted both life and accident business in this
state was required to pay two fees of $300 each, and, in ad
dition, was required to pay two per cent upon its previous
year's income arising from the accident business. * * *"

Both these cases were expressly followed in State ex. rel. F.
& C. Co. V. Fricke, 102 Wis. 107. The court said, pp. 111-
112:

3

"The earnestness of the counsel, and the importance of
the questions involved, have induced us to carefully review
the former litigation and the questions therein determined.
We find it entirely unnecessary to attempt to justify those
decisions. They represent the deliberate judgment of the
court, after a careKd and exhaustive argument and consid
eration of all of the questions involved. * * * Again,
in the second Travelers' Case, 99 Wis. 367, the following
language was used: 'We have no intention of reviewing
again the questions already discussed and decided in the
previous action. The statutes were then deliberately consid
ered and construed, and the conclusions then reached are
entirely satisfactory, and, so far as applicable, they will be
applied to the present case. It was then held, in effect, that
the annual license fees required to be paid by foreign in
surance companies desiring to do business in this state were
levied upon the business transacted, and not upon the com
pany transacting the business; In an argument
for a rehearing, counsel again attacked the conclusions of
the court with great vigor, but the original decisions were
adhered to.

"In view of this situation, we do not think there is any
room for saying that the question was passed upon only in
cidentally, and that the conclusion reached was not the re-
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suit of deliberate judgmaiit. That we may not be misunder
stood, we here deliberately assert that in our judgment the
same legal questions here contended for by the relator were
necessarily involved in the decisions in the Travelers' Cases,
that they were there deliberately considered and decided,
and that we are now satisfied that the conclusions there
reached were correct and must govern this case. * * *"

Seldom has a principle or a statutory construction been
more emphatically stated and adhered to by a court. In
Ntinnemacher v. State, 129 Wis. 190, 219, 220, Travelers'
Ins. Co. V. Fricke, 99 Wis. 367, is cited and the levy called
an "excise or occupation tax." In Northwestern Mut. L. Itis.
Co. V. State, 163 Wis. 484, this levy again is called an "oc
cupation tax." This case was affirmed, Northioestern Life
his. Co. V. Wisconsin, 247 U. S. 132, 139, where the tax is
called a "privilege or occupation tax." In State ex rel Bern-
hard Stern & Sons v. Bodden, 165 Wis. 75, 79, the court uses
the expression, "occupation taxes of business." In 26 R. C.
L. 236 it is said:

"An excise is a tax imposed upon =" -* * the engag
ing in an occupation,"

and again, page 239:

"Occupation taxes are generally imposed without any pre
cise definition of the occupation taxed, * * ='="

While the Fricke cases were cited and considered in the
former opinion'of the attorney general (XX Op. Atty. Gen.
228), I do not think sufficient weight was given to them.
And it appears that the statement in that opinion that the
companies in those cases were required to have a separate
license for,each class of business engaged in was incorrect.
But I do not say that the ultimate conclusion of that opinion,
upon the statement of facts in the inquiry, was incorrect.
I do say, however, that under the act of congress now sub

mitted, and quoted herein, the corporation now seeking li
cense in Wisconsin is engaged in two classes of insurance.
It is conducting the former fraternal beneficiary insurance
(as a closed class) and a new business of legal reserve in
surance. It cannot be said to be wholly a fraternal benefici
ary association, it is true; but also it cannot be said to be
wholly a legal reserve life insurance company. The literal
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language in both sec. 76.34 and sec*208.04 (30) is to exempt
the corporation, but the fee or tax has been emphatically
construed by the court as being upon the business and not
upon the corporation, and that construction, it would seem,
must also attach to the exemption.
Another suggestion is that, inasmuch as the corporation

is not "writing" any new fraternal beneficiary business, it
is not chargeable with the tax on the payments under the
old fraternal certificates, under an opinion of the attorney
general in 1916, V Op. Atty. Gen. 314, on the authority of
State V. Columbian National Life Ins. Co., 141 Wis. 557, in
which it was held that the collection of premiums on exist
ing policies but writing no new ones was not such a "doing
of business" within the state as to require the company to
file annual reports. Of course, to apply that rule to the case
about which you inquire requires much the same analysis
and conclusions as are required to maintain the claim of in
clusion of the old fraternal business within the tax exemp
tion clauses.

Altogether, I am of the opinion that, in line with the pub
lic policy of the state to levy no tax on fraternal insurance,
sees. 76.34 and 208.04 (30) should be interpreted to exempt
from the license fee tax the payments made to the corpora
tion on the old fraternal certificates, and you are, therefore,
advised to issue license without such payment.

It would appear from the cases of Travelers' Ins. Co. v.
Fricke and State ex ret. F. & C. Co. v. Fricke, supra, that,
the right of the state to such taxes will be in no wise affect
ed by such issuance of license, if in fact, the law requires
their payment, although I have not given this phase more
than passing attention, for I am satisfied that the advice I
am here giving is in line with the policy of the state and that
if the legislature could have anticipated the particulars of
this situation and considered it necessary to specifically pro
vide for them, it would have done so in line with this
opinion.
FMW
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Indigent, Insane, etc. — Legal Settlement — Under pro
visions of sec. 49.02. subsee. (7), Stats., person loses his
legal settlement when he voluntarily absents himself from
municipality for more than one year and does not ask or
receive aid during such period. Municipality to which it is
sought to remove poor person under ch. 92, Laws 1931 (sec.
49.03 (9), Stats. 1931), is entitled to notice of proceeding
for removal.

November 24, 1931.
R. W. Peterson,

District Attorney
Berlin, Wisconsin.

You state the following facts:

"A. prior to January 1, 1929 had acquired a legal settle
ment so as to obtain poor relief in the county No. 1 but never
asked for aid. On Jan. 1, 1929 A. removed to county No. 2
and resided there until August 15th, 1929, but asked for no
aid. A. then removed to county No. 3 and resided there from
August 15, 1929 to June 1, 1930, but asked for no aid. On
June 1, 1931 A. remove.d to county No. 4 and on March 1,
1931 applied to county No. 4 for aid as a poor pei'son.
"County No. 4 supplies the poor relief, and then requested

the removal of the poor person to county No. 1, under the
provisions of chapter 92 of the laws of 1931."

You then state that, in your opinion, under the provisions
of sec. 49.02, subsec. (7), Stats., A. has lost his legal settle
ment and is now a transient pauper and must be supported
by county No. 4, because he has absented himself from the
municipality of his legal settlement voluntarily for longer
than a year and without asking aid in the interim. I concur
with your conclusion.
You further inquire whether in a proceeding under the

provisions of ch. 92, laws of 1931, for the removal of a per
son to the municipality of his legal settlement it is necessary
to give notice of the proceeding to the municipality to which
it is proposed to return the poor person.
Ch. 92, laws of 1931, creates sec. 49.03 (9), which reads

as follows:

"When a poor person is given relief in some other county
or municipality than the one in which he has a legal settle
ment, either county or municipality involved may apply to
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the county judge or municipal judge of its county or munici
pality for an order directing such poor person to return to
the county or municipality of his legal settlement, all ex
penses of removal to be paid by the county or municipality
in which such poor person has a legal residence or settle
ment. Upon the filing of such petition the county or munici
pal judge shall issue an order directing the poor person to
return to such municipality, unless it shall clearly appear
that such removal would be against his best interests. Upon
issuance of any such order no further public relief shall be
given to the person to whom it is directed until he shall
comply therewith."

In the proceeding there provided for, it is apparently
necessary that a" judicial determination be made as to the
legal settlement, if any, of the person sought to be removed.
Inasmuch as the municipality in which such a person has a
legal settlement is responsible for his relief, and alsd for
the cost of removal, that municipality is a proper party to
the proceeding, and is entitled to an opportunity to be heard
upon the question as to whether such person has a legal set
tlement in such municipality.
Where the rights of any party are to be litigated it should

be presumed, in the absence of specific statutory direction,
that such party must have notice of the proceeding and an
opportunity to be heard. Your question is, therefore, an
swered in the affirmative.

SB

Criminal Laws ~ Gamblinf/— Vendmg Machine— Mint
vendor in which purchaser places nickel and receives five-
cent package of mints and also one to twenty amusement
tokens, which may be played in machine for amusement pur
poses, is gambling device and violation of statutes.

November 25, 1931.

Walter A. Graunke,
District Attorney,

Wausau, Wisconsin.
You sent us a pamphlet concerning a mint vendor which

gives a full description as to the type of machine it is. You
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ask to be informed as to whether in our opinion this machine
may be operated legally in Wisconsin. As we understand
this machine, a nickel is placed in a slit and the purchaser
gets one package of mints and he also gets a number of so-
called amusement tokens. The card on the front of the ma
chine tells the purchaser to deposit a nickel, pull the handle
and turn the knob on the lower right hand side to receive
one five-cent package of mints. • It also calls his attention to
fortunes or funny sayings on spinning reels. The symbols
on the reels are designed to make a flash or attract attention
as they spin around. Across these reels are printed the for
tunes or witty sayings which are so interesting and amusing
to the purchaser and others who may be with him. The
pamphlet states that the amusement tokens received from
the vendor have no value, but may be replayed for his sole
amusement and that mints are not vended upon insertion of
amusement tokens.

It will be noted that under the scheme above outlined, the
purchaser does not receive at each time he places the nickel
into the machine the same number of amusement tokens. It

varies from one to twenty.

On the theory that the amusement feature of the machine
is of no value, it could not be held to be a gambling device,
but we are of the opinion that the amusement feature has
value. Anything that amuses the public and for which they
are willing to pay, certainly must have some value. A great
deal of money is spent by the American people for shows
and concerts which amuse and entertain them. The pur
chaser pays for the chance of receiving more amusement
tokens in one play than another. This is a gambling feature
and we are constrained to hold that the machine is a gam
bling device and in violation of our statutes.
JEM
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Criminal Law — Trespass — Christmas Trees — Sec.
348.386, subsec. (3), Stats., enacted by eh. 404, Laws 1931,
prohibits under certain circumstances and licenses cutting
of Christmas trees for sale, and their shipment, but does not
prohibit cutting and shipment of Christmas trees as gifts
other.than in commercial quantities; but department of con
servation is authorized to inspect all shipments to detect vi
olations of law.

November 25, 1931.
Ralph M. Immell,

Directing Commissioner,
Conservation Commission,

You request opinion with references to the scope of sec.
348.386, subsec. (3), Stats., created by ch. 404, Laws 1931,
regulating the cutting and marketing of Christmas trees.
You say:

"There are numerous instances where people living in the
pine areas cut and have Christmas trees and send them to
friends or relatives in the cities as a gift. Strictly interpret
ed the law would require them to obtain a license at a cost of
five dollars in order that they can continue the custom.
"The law was aimed at the large commercial dealers who

previously unrestrictedly cut Christmas trees on private
land and transported them in peat quantities to the cities.
It was the intention of the legislature to give the conserva
tion commission sufficient control over the industry as it
was necessary to stop abuses and protect the state in fores
try matters. The law, however, appears to make no exemp
tions."

A literal interpretation of this law, giving to the words
used, and particularly to the referring adjectives, the iden
tical meaning each time they are used, would, I believe, re
sult in a departure from the dominant purpose of the law
and tend to defeat the end sought to be attained.
I believe this dominant purpose is shown by the opening

prohibitory phrase and the designation of the licensee as a
"dealer."

The prohibitory clauses read as follows:

"No person shall cut for sale in its natural condition and
untrimmed, with or without roots, any evergreen or conifer
ous tree, branch, bough, bush, sapling or shrub, from the
lands of another without the written consent of the owner,
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whether such lands be publicly or privately owned. * ♦ ♦
No person shall ship or transport any such trees, branches,
boughs, bushes, saplings or shrubs outside the county where
the same were cut unless he shall first have obtained from
the conservation commission a license as a Christmas tree
dealer. * =!= * No common carrier, truck hauler, or
agent thereof, shall receive for shipment or transportation
any such trees, branches, boughs, bushes, saplings or shrubs
unless such tag or label shall be attached thereto. * * *"

I believe these prohibitory clauses were all intended to
refer to the same thing, that is, trees cut for sale. The ref
erence to "such" trees in the inspection clause, I think,
should be given a broader scope to make it practical and to
carry out the enforcement of the act.
You are therefore advised that this statute should not be

interpreted to require license for or to regulate the non
commercial cutting of Christmas trees and their shipment
as gifts, but that the department may inspect all shipments
of trees to ascertain whether the prohibitory clauses of the
law are being violated.
FMW

Trade Regulation — Trading stamp may be given with
sale of service.

November 25, 1931.

L. S. Wiener,
Assistant District Attorney,

Milwaukee, Wisconsin.
You state that a laundry corporation oifers to the public

a premium in the form of merchandise, such as a clock or
an electric percolator, upon receipt from a customer of sev
en bundles of laundry work amounting to one dollar or more
each, and inquire whether this is a violation of the trading
stamp law.

Ch. 238, Laws 1931, relating to the use of trading stamps
is as follows:

"134.01 (1) No person, firm, corporation, or association
within this state shall use, give, offer, issue, transfer, fur
nish, deliver, or cause or authorize to be furnished or de
livered to any other person, firm, corporation, or association
within this state, in connection with the sale of any goods,
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wares or merchandise, any trading stamp, token, ticket,
bond, or other similar device, which shall entitle the pur
chaser receiving the same to procure any goods, wares,
merchandise privilege, or thing of value in exchange for any
such trading stamp, token, ticket, bond, or other similar de
vice, except that any manufacturer, packer or dealer may is
sue any slip, ticket, or check with the sale of any goods,
wares or merchandise, which slip, ticket or check shall bear
upon its face a stated cash value and shall be redeemable
only in cash for the amount stated thereon, upon presenta
tion in amounts aggregating twenty-five cents or over of re
demption value, and only by the person, firm or corporation
issuing the same; provided, that the publication by or dis
tribution through newspapers, or other publications, of cou
pons in advertisements other than their own, shall not be
considered a violation of this section; and provided further,
that this section shall not apply to any coupon, certificate or
similar device, which is within, attached to, or a part of any
package or container as packed by the original manufactur
er and is directly redeemed by such manufacturer."

You will note that the law applies only in connection with
the sale of goods, wares and merchandise. It is my opinion
that the laundry in question is not selling goods, wares and
merchandise but is selling service. The statute does not for
bid the giving of trading stamps with service and the laun
dry in question is not violating the trading stamp law.
RMO

Public Officers — Assessoi' of Incomes — Public Printing
— Session Laws — Tax commission may request distribu
tion of session laws to income tax assessors.

November 30, 1931.
Bureau of Purchases,

F. X. Ritger, Director.
You refer to subsec. (17), sec. 35.84, Stats., which pro

vides that the printing board may order the distribution of
-the Wisconsin session laws as may be needed for official use
by any executive or administrative officer, board or commis-
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sion, and inquire whether income tax assessors are within
the classification of administrative officers entitled to receive
such publications.
Under the provisions of sec. 73.06, Stats., income tax as

sessors are appointed by and are under the control of the tax
commission. The tax commission is clearly a board or com
mission within the scope of the section to which you refer,
and that commission may, therefore, request that such pub
lication be furnished for the use of income tax assessors, if,

in th^ opinion of the commission, such publications are need
ed for official use by income tax assessors.
SB

Indigent, Insane, etc. — Minors — Legal Settlement —
Minors who have no living parents may acquire settlement
in municipality in which they are living provided they are
supported therein as paupers.
They may lose their legal settlement in county by volun

tary and uninterrupted absence from town, village or city in
which such legal settlement shall have been gained for one
whole year.

If said children have no legal settlement in any municipal
ity in any county or state, then county where they reside is
required to support them as paupers under sec. 49.04. Stats.

November 30,1931.

C. G. Chadek,
District Attorney,

Green Bay, Wisconsin.
Under date of November 19 you submit the following:

"Seven years prior to the year 1923, one Matt Cisler, his
wife and family, consisting of four minor children, resided
in the town of New Denmark, Brown county, Wisconsin.
Matt Cisler died in that town on May 12, 1923. His wife,.
Kate Cisler, at the time was an inmate of the Brown county
sanitarium as a county charge and she died some time in
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1923 or 1924. Before her death she was unable to take care
of these four children and relinquished custody of them to
her mother, the children's grandmother, to reside in the
town of Franklin, Kewaunee county, Wisconsin. While the
children were in the grandmother's custody, Kate Cisler ap
plied for what was then known as widow's pension in the
Brown county court, and received the same, which was pay
able to her mother living in Kewaunee county. After Kate
Cisler died the pension was discontinued but the children
continued to reside in Kewaunee county from the date of her
death in 1923 or 1924 up to and including this time. Neither
the father nor the mother of these children left any estate
and the children are dependent on the public for support.
"Query. Which county, if any, is chargeable with this

support, or is the state at large chargeable with it?"

The parents of the four children in question have been
dead ever since 1924 and the children are living with their
grandparents now in the town of Franklin, Kewaunee coun
ty, Wisconsin. You state that these children are dependent
on the public for support, but you do not state whether they
they have received public support ever since 1924. If they
have not received constantly public support since 1924 and
for a period of at least one year have not received such pub
lic support, then I believe they have a legal settlement in
the town of Franklin, Kewaunee county, under the provi
sion of sec. 49.02, siibsec. (5), Stats., which provides:

"Every minor whose parent and every married woman
whose husband has no settlement in this state who shall
have resided one whole year in any town, village, or city in
this state shall thereby gain a settlement therein."

It would seem clear that the children cannot have a settle
ment at this time in Brown county in view of the provisions
of subsec. (7) which provides:

"Every settlement when once legally acquired shall con
tinue until it be lost or defeated by acquiring a new one in
this state or. by voluntary and uninterrupted absence from
the town, village, or city in which such legal settlement shall
have been gained for one whole year or upward; * * *"
These children have been absent from Brown county since

1923 and have no legal settlement in Brown county for that
reason. It must be borne in mind that subsec. (4), sec. 49.02
has the following provision that
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««* * * no residence of a person in any town, village,

or city while supported therein as a pauper shall operate to
give such person a settlement therein."

I take it that these children have been supported as pau
pers by Kewaunee county ever since, but "have lost their set
tlement in Brown county. Under sec. 49.04, Kewaunee coun
ty is required to support them, for said section provides in
subsec. (1) :

"The county board of each county shall have the care of
all poor persons in said county who have no legal settlement
in the town, city or village where they may be, except as
provided in section 49.03, and shall see that they are proper
ly relieved and taken care of at the expense of the county.
JWR
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Public Offi^cers — County Superintendent of Schools —
Mileage rate allowed to county superintendent of schools
for use of his personal automobile may be changed during
his term of office.

December 1, 1931.

John Callahan, State Superintendent,

Department of Public Instruction.

You submit substantially the following statement of
facts:

Prior to the election of the county superintendent of
schools the county board set the salary of the position at
$1,800, and at that time the county superintendent was al
lowed mileage on his personal automobile at the rate of ten
cents per mile. Later the mileage rate was reduced to sev
en cents .per mile, and again to six cents per mile, during
the term for which the county superintendent was elected.

You inquire whether the mileage rate for the use of his
personal automobile by the superintendent can be changed
during his term of office.

From the facts stated it does not appear that the rate
of compensation for the use of his automobile was fixed in
the same resolution or at the same time as the salary was
fixed and it is assumed that the mileage allowance was gen
erally applicable to county officers and employees. The
compensation paid fpr the use of the superintendent's per
sonal automobile appears to me to be in the nature of an

allowance for expenses actually incurred rather than a stip
ulated salary allowance. The same rule as to the change
of salary during the term of office which applies to the
county superintendent applies also to state offices, but it
has not been suggested that the state law fixing the com
pensation of said officers and employees who use their own
automobiles in state business is not applicable to state offi
cers, although the mileage rate is changed during the term
of office. The theory of the mileage rate is that it is suf
ficient to cover the actual expenses incurred by the officer
or employee using his car on state or county business, and
it is not expected that the officer or employe will profit
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thereby. Therefore, a change in the mileage rate theo
retically does not increase or diminish the salary of the
officer or employee.
Your attention is directed to opinions rendered by this

department which bear upon this question, to wit, IX Op.
Atty. Gen. 301, and XX Op. Atty. Gen. 19 and 35.
You are therefore advised that the county board may

change the mileage rate allowed for the use of his personal
automobile by the county superintendent of schools during
the term of office for which he is elected.

SB

Fish and Game — Public Offi,cers — County Clerk — Lia
bility — County clerk is responsible to state for all fees
collected in issuing hunting licenses and deer tags and is
liable for loss in case of bank failure where funds are de
posited.

December 1, 1931.

Conservation Commission.

In your recent letter you state that under sec. 29.10,
Stats., resident hunting licenses and deer tags shall be is
sued subject to the provision of sec. 29.09 by county clerks
of the several counties. Sec. 29.09, subsecs. (6) and (7),
provides further as to the issuance of any licenses and the
return of fees by the county clerks.
You inquire whether a county clerk issuing licenses un

der the above statutes is responsible to the state for all
moneys so collected. You state that you permit a county
clerk to remit to you as often as he wishes, as long as it is
once a month, and hold him to remitting or reporting only
once a month.

Your question must be answered in the affirmative. The
money so collected by the clerk is not covered by the county
depositories and this money is not paid into the. county
treasury. If it is desired to protect the county clerk in such
matters it would be necessary to have additional legisla
tion on the subject. See XX Op. Atty. Gen. 494.
JEM
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Counties — County Board — Courts — Municipal Court
— County board of Vilas county has no power to abolish
municipal court of said county.

December 1, 1931.

Edmund H. Drager,
District Attorney,

Eagle River, Wisconsin.

You state that the judge of the municipal court of Vilas
county was elected last April and assumed office July 1,
1931, for the term of four years. You ask to be advised:

(1) Whether the county board of Vilas county can abol
ish such court; also, whether the county can abolish this
court prior to the expiration of the present judge's term.
(2) In the event such court can be abolished will the

county be liable for the salary of the unexpired term of
the present incumbent, if the court should be abolished?
The municipal court of Vilas county was created by ch.

228, Laws 1895. Ch. 130, Laws 1913, amended said former
chapter, and ch. 131, Laws 1927, made another amendment
to the law. There is no provision in any of these statutes
authorizing the county board to abolish this office; neither
is there any other statute of which I am aware which would
authorize the county board to discontinue this court, which
was created by special legislative enactment.

Your first question must, therefore, be answered in the
negative. The answer given to your first question makes it
unnecessary to answer your second question.
JEM
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Appropriations and Expenditures — Legislature — Bill
No. 9, A., appropriating funds to public service commis
sion, is germane to paragraph eight of proclamation con
vening special session.

December 1, 1931.

Joint Committee on Finance,
Legislature.

You have requested an opinion as to whether Bill No. 9,
A., to create subsec. (5), sec. 20.51, Stats., relating to the

duties of the public service commission in making an ap
propriation, is germane to the call of the special session.

Paragraph eight of the governor's proclamation reads
as follows:

"To amend and revise sections 196.85 and 20.51 of the
statutes."

Bill No. 9, A., creates a new subsection of sec. 20.51,
providing for an additional appropriation to the public
service commission for carrying out the provisions of ch.
194, Stats.

Sec. 20.51, as amended by chs. 67 and 183 of the laws of
1931, relates to the appropriation to the public service com
mission of funds for the performance of its various func
tions. It appears, therefore, that the subject matter of
Bill No. 9, A., is germane to the subject matter of sec. 20.51,
Stats., and is therefore within the scope of the call.

JWR
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Fish and Game — Fur Dealers — One who established

post or place of business in this state, where he carries on
buying, bartering and trading of raw or dressed furs, may

be granted class A resident fur dealer's license, although
he has no legal residence in state.

December 1, 1931.

H. W. Mackenzie, Superintendent of Laiv Enforcement,

Conservation Commission.

You say that on November 2 your department received
an application blank from one, Joseph Bicha, requesting
that a class A resident fur dealer's license be issued him.

You say that Mr. Bicha's place of business is located at
113 North Third Street, La Crosse, but that his residence
is route No. 3, La Crescent, Minnesota. You inquire wheth
er under the provision of sec. 29.134, Stats., Mr. Bicha may
be lawfully issued a class A fur dealer's license or whether
he should purchase an itinerant fur dealer's license.

Said section 29.134 as amended by ch. 423, Laws 1931,
gives the following definition and classification of fur deal
ers and buyers. Subsec. (l),par. (c) provides:

" 'Resident fur dealer. Class A' means persons, firms and
corporations having an established post or place of busi
ness in the state where they carry on the business of buy
ing, bartering, trading and otherwise obtaining raw or
dressed furs, to the amount of two thousand dollars or more
each year."

Itinerant fur buyers are defined as follows in subsec. (1),
par. (g) :

" 'Itinerant fur buyer' means persons, firms or corpora
tions other than resident fur dealers who engage in the
business of buying, bartering, trading or otherwise obtain
ing raw furs from trappers or from fur buyers or fur deal
ers in retail lots for purposes of resale."

You will note that a resident fur dealer under the above

definition is not required to be a resident of the state of
Wisconsin. All that the definition imports is that he have
a place of business in this state. Mr. Bicha has a place of
business in this state and it is our opinion that he is en
titled to a class A resident fur dealer's license.

JEM
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Automobiles — Registration — Stickers — Under sec.
85.02, Stats., stickers need not be placed on motor vehicles
which are held in storage and not displayed or exhibited to
induce sales or for demonstration.

December 2, 1931.

Theodore Dammann,
Secretary of State.

I quote from your letter as follows:

"Section 85.02, statutes, as amended during the 1931 leg
islative session, provides that no new vehicle shall be dis
played for sale or demonstrated on the public highways
unless a displayed for sale and demonstration sticker is at
tached.

"It appears to be the practice of motor vehicle dealers
to purchase stickers only for those vehicles publicly dis
played and demonstrated and delivery of a new car that
has been sold is usually made from those vehicles carried
in warehouse stock.

"Will you advise whether or not in your opinion dis
played for sale and demonstration stickers are required on
new vehicles store in warehouses or other storage places,
and is it the intention of section 85.02 to require such a
sticker for every new vehicle sold in Wisconsin by the mo
tor vehicle dealer registered in accordance with the provi
sions of section 85.02?"

Webster's Dictionary defines "display" as follows:

"To make an exhibition of; to set in view conspicuously;
to exhibit for the sake of publicity; to parade."

A car which is kept in the warehouse out of public view
until actual delivery is not displayed in the sense of being
made an exhibition of for the purpose of inducing a sale.
The displaying for sale has been done vicariously by the
car or cars of the same model used for display and demon
stration purposes. The customer, in other words, orders
from a sample. The incidental exposure of the warehoused
vehicle to public view in process of delivery after the sale
has been substantially completed does not constitute dis

play for sale and demonstration within the meaning of the
statute. Stickers, therefore, are not required to be placed
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on cars held in storage until delivered unless they are ex

hibited in the warehouse for demonstration or to induce

sales.

SB

Bridges and Highways — Fact that private party con
structed ditch or canal across town highway to connect two
navigable lakes would not throw burden of cost of con
structing bridge over canal wholly upon town. County
must pay its share under sec. 87.01, Stats.

December 2, 1931.
Edmund H. Drager,

District Attorney,
Eagle River, Wisconsin.

You ask whether a town in Vilas county about to con
struct a bridge has a right to county aid under sec. 87.08,
Stats. The first paragraph of your letter reads as follows:

"One of the towns in Vilas county, Wisconsin, had an
old town road. About a year ago a man owning consider
able lake frontage on two lakes through which this road
passed got permission from the railroad commission to
construct a ditch or canal between these two lakes and
crossing the town road. After the canal was constructed
it was necessary that the town construct a bridge to cross
this canal. Such bridge was constructed by the town at a
cost of twelve hundred dollars. This town then in turn
petitioned the county board under sec. 87.01 of the Wis
consin statutes for county aid to the sum of 50%, such town
being of a valuation exceeding $600,000."

Subsec. (1), sec. 87.01, Stats., as far as applicable, pro
vides :

"When any town has voted to construct * * * any
bridge on a highway maintainable l3y the town, and has
provided for such portion of the cost of such construction
*  * * , the town board shall file a petition with the
county board setting forth said facts and the location of
the bridge; * *

You say this has been done.
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Subsec. (2), sec. 87.01, Stats., reads in part as follows:

"If the town has an assessed valuation of four hundred
thousand dollars or over as last equalized by the county
board, the county shall pay the cost in excess of two hun
dred dollars up to four hundred dollars. The town and
county shall each pay one-half of the cost of construction
or repair above four hundred dollars.

There would be no question but that the county would
be liable unless the fact that the party owning the lake
frontage on two lakes through which this road passed, with
permission from the public service commission, constructed
a ditch or canal between the two lakes crossing the town
road. If there is any penalty to be attached to the digging
of this ditch or canal, it surely should not fall wholly upon
the town.

As to whether or not the town or county has any cause
of action against the individual building the canal, we ex

press no opinion. We think the provision of the statute is
clear. It is a town bridge and the county must pay one-
half of the cost of construction.

JWR

Appropriations and Expenditures — Bridges and High
ways — Public Lands — Only two highways or fire roads
leading from state parks, forests and public lands to most
convenient state or federal highways can be built or main
tained under provisions of subsec. (6), sec. 20.49, Stats., as
found in ch. 22, Laws 1931. Otherwise appropriation can
apply only to roads and fire roads within said state owned
area.

December 3, 1931.

Highway Commission.

Your question in short is: Under the appropriation
made by subsec. (6), sec..20.49, Stats., as amended by ch.
22, Laws 1931, can the thi-ee commissioners use their dis-
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cretion in spending such funds where they deem most ad
visable to accomplish the purpose of fire protection to the
state parks, forests and other public lands?
The answer is "No."

Subsec. (6), sec. 20.49, Stats., as found in ch. 22, Laws

1931, on pages 21-22, provides as follows:

"On October 1, 1929, and annually thereafter, two hun
dred thousand dollars for the construction and maintenance
of roads, including fire roads, in the state parks and state
forests and other public lands as defined in chapter 24, and
for highways or fire roads leading from the most conveni
ent state or federal trunk highways to such lands. All
work done under this subsection shall be determined by the
state conservation commission for state park and forest
lands, and by the land commission for other classes of pub
lic lands and the county board of the county where the lands
affected are situated. All work shall be done by or under
the authority or with the approval of the state highway
commission. Outside the limits of the said park, state for
est and public land areas, not more than two direct con
nections to the most convenient state trunk highway may
be built or maintained under the provisions of this sec
tion."

It was the legislative intent to provide protection against
fire. The funds available under the appropriation, how

ever, cannot be expended outside the limits of the state
parks, state forests and other public lands, except as to a
limited number of roads connecting with the public high
ways. The statute says very plainly:

*  * Outside the limits of the state park, state for

est and public land areas, not more than two direct con
nections to the most convenient state trunk highway may
be built or maintained under the provisions of this sec
tion."

The statute also says fire roads can be built in the state

parks and in the state forests and in other public lands as
defined in chapter 24, and highways or fire roads leading
from the most convenient state or federal trunk highways

to such lands.

JWR
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Bridges and Highways — Contracts — Highway commis
sion may not lawfully pay higher price to contractor than
price agreed upon in contract.

December 3, 1931.

M. W. Torkblson,
Acting State Highway Engineer.

I quote from your letter as follows;

"A contract was awarded for the construction of an over
head railway separation of grade structure carried out un
der the emergency program of the unemployment commis
sion. The specifications provided that all excavation in the
foundations of this structure would be classified as 'dry'
excavation, the understanding being that the unit price bid
would govern regardless of whether the excavation actually
would be wet or dry.
"When the work was actually undertaken, it developed

that the excavation was unusually difficult, due to the pres
ence of a large amount of water in the foundations, such
that the contractor was required to expend a considerable
sum in excess of what might normally be expected. A sup
plementary agreement has been presented to the commis
sion in an amount that is designed to cover the excess cost
of this excavation due to the unexpected conditions encoun
tered.

"The commission desires to know if it may lawfully pay
a higher price for this excavation than that specified in the
contract."

Sec. 26, art. IV, Const., provides in part,

"The legislature shall never grant any extra compensa
tion to any public officer, agent, servant or contractor, after
the services shall have been rendered or the contract en
tered into; * * *"

This clause of the constitution was construed in Carpenter
V. State, S9 Wis. 271, in which case the following language
is used, pp. 284-285:

"Legislative history points and sanctions the policy of
the constitution. It indicates the purpose of the section to
save the legislature from the importunity of public contrac
tors and servants, and the treasury from the discretion of
the legislature in their favor; to limit contractors with the
state, beyond pretense and device, to the precise compensa
tion fixed by their contracts. Under this salutary restraint.
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no misfortune or rapacity can ever avail in a court of jus
tice, by any artifice or circuity, to change the rule of re
covery on a contract with the state. Where there is no
fraud or mistake which would authorize a court to avoid
or reform any contract, the contract itself must govern.
If the compensation be too high, the state must bear the
loss; if too low, the contractor must suffer it. * * *"

What the legislature may not do directly, it may not au
thorize subordinate officers of the state to do.

You are therefore advised that the highway commission
may not lawfully pay a higher price for this excavation
than that specified in the contract. This opinion is based
solely upon your statement of facts and does not purport
to construe the contract itself.

SB

Fish and Game — Public Lands — Posting of wild life,
game and fish refuges by signs is not condition precedent
to prosecution for hunting, trapping or fishing thereon.

Conservation commission may enter private property to
place signs in reasonable regulation of such refuges.

Publicity of such refuges by publication may be advisable
but, except as specifically required by sec. 29.57, subsec.
(3), Stats., has no legal effect except as it may have bear
ing upon reasonableness of commission's regulations in
some cases.

December 4, 1931.

Conservation Commission.

Ralph M. Immell, Directing Commissioner.

You ask as to wild life, game, and fish refuges: 1. May
the refuge be posted by publication? 2. May the cohserva-
tion commission trespass in order to post signs? 3. May
hunting, trapping, fishing, etc., be prosecuted although the
refuge has not been posted with signs or by publication?
The conservation commission may establish game refuges

under sec. 23.09, subsec. (7), par. (b), Stats., and fish ref-
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uges under sec. 23.09 (7) (c), without the consent of land
owners, and may establish wild life refuges with the con
sent of land owners under sec. 29.57. Wild life refuges are
established by the legislature under sees. 29.56, 29.565, and
29.572, the latter having been enacted by ch. 484, Laws
1931. Advertisement of the creation of a wild life refuge
is made a condition precedent to the existence of such wild
life refuge only when it is established under sec. 29.57. It
was suggested to the commission by opinion of the attorney
general, XVII Op. Atty. Gen. 204, that a similar publica
tion of the creation of game and fish refuges under sec.
23.09 would be a wise rule. You will note that the com

mission has power under sec. 23.09 (7) to adopt such rules
and regulations as they may deem necessary to carry out
the provisions of the conservation act and that violation of
these rules is penalized by sec. 23.09 (11). The commission
may, therefore, make such rule as to hunting, fishing, and
trapping, etc., in such refuges as it shall deem necessary,
and violation may be punished without the posting of signs
or any further publication than is required by the rules of
the commission as the procedure for the establishing of
such refuge, providing always that the commission pro
ceeds reasonably in enacting such rules.

The attorney general advised {VIII Op. Atty. Gen. 838)
that as to wild life refuges created under sec. 29.57, crimi
nal prosecutions might be had without the posting up of
signs, the only condition precedent to the creation and ef
fectiveness of such refuges being the procedure prescribed
in sec. 29.57, including the publication of the fact of the
creation of such refuges. As to wild life refuge created by
statute, the statutes are published and no further posting
as a condition precedent to prosecution for violation of the

sections prohibiting hunting, trapping, or fishing, is re
quired.

I am therefore of the opiniqji that the posting of these
refuges by signs on their borders or elsewhere in connec

tion with them or by any other publication than that spe
cifically required by the rules of the commission in the one

instance, or the statute in the other, is not a condition

precedent to prosecution for violation of the rules of the
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commission or the statute with reference to hunting, trap
ping, or fishing thereon.

The establishment of wild life refuges is undoubtedly an
exercise of the police power of the state, and the proposi
tion that the state may enter private property in the per
formance of police power functions requires no citation of
authority. For instance, premises may be entered to plac
ard under the quarantine laws, under the laws for the cut
ting of noxious weeds, and for the abatement of public nui
sances. The power of "actual physical invasion of the
plaintiff's land" in the abatement of a public nuisance was
specifically recognized by the Wisconsin court in Rude v.
St. Marie, 121 Wis. 634, 644.

I am of the opinion, therefore, that the conservation com
mission has full power and authority to enter upon private
lands wherever that is necessary or convenient to the car
rying out of its powers in connection with wild life, game,
and fish refuges.

The statutes contain no provision for "posting by publi
cation" unless the publication provision of sec. 29.57 (3)
may be considered such. This, however, under that section,
is in addition to the posting by signs, for such posting is
specifically provided in sec. 29.57 (2). The commission
may, of course, and in some instances it may be good policy
for it to, give additional publicity to the establishment of
wild life refuges by advertisement, but this can have no
definite legal effect, except as it may have a bearing upon
the reasonableness of the commission's regulations as to
game and fish refuges established by the commission under
sec. 28.09.

FMW
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Appropriations and Expenditures — Mileage — Public
Officers — Board of Medical Examiners — Traveling ex
penses of board of medical examiners to investigate reput-
ability of out-of-state medical college may bo audited and
paid from board's appropriation if approved by director of
budget.

Members of board may use information obtained upon
individual visits as guests of such college, but in absence of
statute requiring college to pay cost of state investigation,
such method is liable to lead to misunderstanding and criti
cism.

December 4, 1931.

Dr. Robert E. Flynn, Secretary,

Board of Medical Examiners,

La Crosse, Wisconsin.

You state that a certain medical school outside of Wis
consin has not been approved by your board but that the
school has, in the past few years, made considerable im
provement, so that it is now considered the equivalent of
other medical schools. The school desires to have its grad
uates eligible for license in Wisconsin.

You ask regarding the expenses of an investigation by
your board or a committee of it,—whether the expenses
may be paid out of your license fund upon approval by
the governor, or whether you may permit the school to de
fray the expenses.

That a function of your board is the determination of
whether an applicant for license is a graduate of a reput
able school is clear. Sec. 147.15 and sec. 147.17, Stats., both
provide for the submission to you of a diploma "from a
reputable professional college." In State ex rel. Milwaw-
kee Medical College v. Chittenden, 127 Wis. 468, the court
quoted from and adopted the views of an Illinois decision,
as follows, p. 503:

"The establishment of the reputability of the college
seems to be one of the primary duties of the board. It is
essential to the exercise of its administrative functions."
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In State ex rel Coffey v. Chittendcn, 112 Wis. 569, 580,
the court very evidently recognized that the board of dental
examiners might investigate the reputability of a college
from time to time, whose graduates were accustomed to
apply for license, without actually having before them any
specific application from a graduate. This may be gathered
from the following:

"* * * There was further evidence to the effect that
from time to time the members of the board, in an indi
vidual way, gathered information as to the institution, and
further that, though the decision as to the reputability
thereof in 1900 was well known to its faculty, no applica
tion was made thereafter for a re-investigation; =*= * *"

1 am of the opinion that your board may, in anticipation
of applications for license by applicants of a medical school,
examine into the reputability of that school, without actu
ally having any application before you, and that such an
examination is well within the functions of the board.

Sec. 20.44, Stats., appropriates to your board, for the ex
ecution of the general functions of the board, all moneys
collected by the board. Sec. 14.71 (2) provides for the
payment of the actual and necessary traveling expenses of
your board or its employes in the discharge of their duties.
Sec. 14.32 prohibits the auditing by the secretary of state
of items of traveling expenses incurred outside the state
unless such expense is authorized by the director of the
budget.

I am of the opinion that the expenses of investigation of
the reputability of a medical college outside of the state,
incurred in the discharge of the functions of the board, may
properly be audited and paid out of your appropriation
when such expenses are authorized by the budget director.
As to whether or not you may permit the school to pay

your expenses: In XVI Op. Atty. Gen. 624, the attorney
general gave opinion that your board could not accept a
gift of money. In the Chittenden case, supra, the court
recognized that the members of the board had gathered in
formation "in an individual way" and that such informa
tion might properly be used by the members in exercising
the function of determining the reputability of the school.
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If, therefore, the school you desire to investigate should
invite your board or members thereof as individuals to
visit the school, paying your expenses, I see no legal objec
tion to the acceptance of the invitation by such members;
and if the result of their visit was the acquisition of infor
mation upon which they, as members of the board, might
perform their functions and duties, I do not believe that the
method of the receipt of the information would invalidate
their action.

It hardly seems necessary to point out that use of this
course of procedure might lead to misunderstanding and
criticism. It is true, of course, that often statutes require
licensed corporations to reimburse the state for the cost
of examination, but in the absence of such a statute, infer
ence is liable to be drawn that entertainment of officials
affects their official action.

FMW

Banks and Banking — Constitutional Law — Bills No. 1,
S., and No. 14, S., are not within scope of art. XI, sec. 4,
Wis. Const., requiring two-thirds vote, but Bills No. 2, S.,
and No. 8, S., are subject to said requirement.

December 5, 1931.

To THE Honorable Senate of Wisconsin.
R. A. Cobban, Chief Clerk,

Senate Chamber.

Resolution No. 21, S., requests an opinion of the attorney
general upon whether Bills Nos. 1, S., 2, S., 8, S., and 14, S.,
or any of them, require a two-thirds vote of the members-
elect of both houses for passage.

Art. XI, sec. 4, Wisconsin constitution, reads as follows:

"The legislature shall have power to enact a general
banking law for the creation of banks, and for the regula
tion and supervisio'n of the banking business, provided that
the vote of two-thirds of all the members elected to each
house, to be taken by yeas and nays, be in favor of the pass
age of such law."
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The constitution formerly required the approval of bank
ing legislation by the vote of the people, but in 1902 the
clause was changed to its present form by amendment. The
supreme court has construed these provisions in a number
of cases. The gist of the decisions is that the constitutional
requirement applies to substantive changes in the laws gov
erning the creation of banks and the regulation and su
pervision of the banking business. General laws applying
to banks as well as others which do not materially affect
the creation of banks and the regulation and supervision
of the banking business do not require a two-thirds vote.
Rock River Bank v. Shertvood, 10 Wis. 230, 240; Van Steen-
wyck V. Sackett, 17 Wis. 645; Brower v. Haight^ 18 Wis.
102; In re Koetting, 90 Wis. 166; Northwestern Nat'l Bank
V. Superior, 103 Wis. 43; State ex rel. Mandelker v. Man-
delker, 197 Wis. 518.
But if an enactment materially affects the creation of

banks, or the regulation and supervision of the banking
business, it is governed by the constitutional requirement
that it must be enacted by a two-thirds vote, whether it is
general in application or is applicable only to banks. State
ex rel. Reedsburg Bank v. Hastings, 12 Wis. 47; Van Steew-
wyck V. Sackett, 17 Wis. 645; Rusk v. Van Norstrand, 21
Wis. 159; State ex rel. Bergh v. Sparling, 129 Wis. 164.

Bill No. 1, S., deals, not with banks, but with the de
posit of public funds, and only one clause thereof raises
any question as to whether it materially affects the general
banking law. Subsec. (5), sec. 34.06, would empower the
board of deposits to require the commissioner of banking
to furnish information to it with respect to banks under his
supervision, which under existing law he may not disclose
except under specified conditions. However, Bill No. 1, S.,
provides that the same provisions of secrecy shall attach
to the information so furnished in the hands of the board
of deposits.
Having in mind the court decisions above cited, it is the

opinion of this department that Bill No. 1, S., may be en
acted constitutionally without a two-thirds vote; but in
view of the closeness of the question it is suggested that

its enactment by such a vote would be desirable to remove
any doubt as to its validity.
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Bills No. 2, S., and No. 8, S., while containing many pro
visions which, standing alone, would not be within the scope
of art. XI, sec. 4, Const., also contain numerous provisions
which would materially affect the regulation and supervi
sion of banks. Each of these bills, therefore, requires a
two-thirds vote.

Bill No. 14, S., while it adds a provision to a section of
the banking law, does not contemplate a material change
in the banking law. It merely authorizes the state board
of deposits to join with other creditors in reorganization
plans. Such a provision could as well have been placed in
ch. 14 of the statutes among the powers of the board of de
posits. It is the opinion of this department, therefore, that
a two-thirds vote is not required for the passage of Bill
No. 14, S.
JWR

Criminal Laiv — Larceny — Fish and Game — Shooting
of elk escaped from zoo several weeks previously and not
returning is violation of game laws.

If animal had been "domesticated" and had not returned

to "wild state," probably larceny was committed.

December 8, 1931.

Conservation Commission.

Ralph M. Immell, Directing Commissioner.

You ask whether the killing of an elk that escaped from
the Madison Zoo can be prosecuted as a violation of the
game laws.

It appears that the elk escaped from the zoo in Septem
ber, was seen and unsuccessful attempts were made to cap
ture it upon several occasions, and was shot in November,
its meat eaten, and its head and hide concealed under a log.

Sec. 29.18, Stats., establishes a closed season on elk at
all times, the opening phrase of that section reading:

"A close season is established for each variety of wild
animals * *
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Was this elk a wild animal?

Sec. 29.01 (1) provides:

" 'Wild animal' means any mammal * * * of a wild
nature * *

This conforms to the general rule. 8 C. J. 16. An elk is
unquestionably of a species that is wild by nature, and this
probably would dispose of the question except for the pro
visions of sec. 29.63 (5), that the burden of proof that the
"animals were domesticated" shall be upon the defendant.
This recognizes the "domestication" of an individual ani
mal as taking it out of the "wild" class, or at least of re
lieving of the penalty of the game laws. Was this particu
lar elk domesticated?

"Domesticated," means something more than penned up

or under restraint, or even than tamed. The exhibition
of a naturally wild animal, under artificial restraint, even
if somewhat tamed, is not its domestication. Domestication
involves something of the idea of use of the animal in the
domestic life of the owner, not in the public life of a zoo.
See Ford v. Tynte, 2 J. & H. 150; Morgan v. Abergavenny,

8 C. B. 768, 65 Eng. Com. L. Rep. Contrast with Re Long
Point Co. V. Anderson, 19 Ont. 487. And this particular
elk seems to have pretty convincingly demonstrated that it

did not have the animus revertendi that is an important
consideration in determining if a wild animal has been in
fact "reclaimed." (See cases cited next below.)

I am of the opinion, therefore, that the elk was at no
time "domesticated" within the meaning of that term as
used in sec. 29.63 (5), but was a "wild animal" as defined

in sec. 29.01 (1) and used in sec. 29.18.

Even if the animal had been "domesticated," I am of

the opinion that it had return to a "wild state," for at the
time it was shot it had demonstrated that it had not the

animtis revertend/i and therefore that it was again a "wild
animal." See Amory v. Flyn, 18 Johnson's Rep. 102; Camp-

hell V. Heldey, 39 Ont. Law Rep. 528; Mullett v. Bradley,

53 N. Y. S. 781; Hughes v. Reese (Miss.), 109 So. 731.

The following cases also may be of use upon the ques

tions here involved: Ulery v. Jones, 81 111. 403; Manning
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V. Mitcherson, 69 Ga. 447; Dieterich v. Fargo, 104 N. Y. S.
334; State v. Weber, 205 Mo. 36.

And if the animal had been a domestic animal at the
time it was shot and its carcass appropriated, I am of the
opinion that the taking might have been a violation of sec.
343.173 or sec. 343.174, penalizing larceny of animals. See
Bazell V. State, 89 Ala. 14; Borer v. State (Tex.), 28 S. W.
951; State v. Collins, 292 Mo. 102; McKinney v. State, 12
Ala. App. 155; Burger v. State, 83 Ala. 36; Rynes v. State,
99 Ark. 121; Mclntosh v. State (Neb.), 180 N. W. 573.
FMW

Banks and Banking — Legislature — Interim Committee
on Banking — Chapter 417, Laws 1931, is valid enactment.

December 8, 1931.

Henry A. Huber,

Lieutenant Governor.

In accordance with your request, I have checked the rec

ords appertaining to the origin of ch. 417, Laws 1931 (Bill
966, A.), its recommendation by committees, and its pass
age by the assembly and senate. This investigation has re
vealed no grounds upon which the validity of this chapter
may be impeached. The bill relating to the interim com-
mitte on banking problems and making an appropriation
was introduced into the assembly May 14, 1931. The same
day it received its first and second reading and was re
ferred to the committee on insurance and banking. On
May 22 it was referred to the committee on finance. Both
committees recommended that the bill be adopted. On
June 4, amendment No. 1, A., was adopted. The same day
the bill was ordered engrossed and read a third time. Also,
on the same day, after the rules were suspended, the bill
was read the third time and then passed by the assembly,
the vote being ayes 73, noes none. The following day the
bill was sent to the senate and was read once. On June
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12 it was read a second time and ordered to a third read
ing ; and on June 22, 1931, the senate concurred in its pass
age by a vote of 23 ayes and 9 noes. It was published on
July 2, 1931.

This information, taken from the index to the legislative
journals, and corroborated by reference to the daily jour
nals themselves, does not show any procedure repugnant
to statute or parliamentary law.

Art. XI, sec. 4, of the Wisconsin constitution, provides:

"The legislature shall have power to enact a general bank
ing law for the creation of banks, and for the regulation
and supervision of the banking business, provided that the
vote of two-thirds of all the members elected to each house,
to be taken by yeas and nays, be in favor of the passage
of such law."

It is unnecessary to decide whether' ch. 417 comes within
the constitutional provision above cited, for the law passed
both houses by a vote of more than two-thirds of the mem
bers elected, and in both houses the votes were taken by
yeas and nays.

Possibly it may be urged that ch. 417, Laws 1931, is in
valid because it provided that the committee should "con
sist of five assemblymen and three senators, who shall be
appointed as are standing committees in the respective
houses, * * *." While it is true that senate rule 20 re
quires that standing committees be elected, that rule has
no application to a situation where the law enacted spe
cifically provides for the appointment of the members of
the committee. Senate rule 20 is a mere rule of procedure,
and the legislature may dispense with it or disregard it at
will.

JWR
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. Indians — Federal court has jurisdiction to try Indian
for crime committed against another Indian on Indian res
ervation.

Federal court has jurisdiction of crime committed by one
not of Indian blood against allottee Indian on his allot
ment.

State courts have jurisdiction of offenses committed by
Indians on land which is not trust allotment carved out of
Indian reservation and of offenses committed by persons
other than Indians not involving ward Indians or trust
property.

Secretary of interior determines who are heirs of de
ceased allottee.

Allotee Indian can dispose of his property by will sub
ject to approval of secretary of interior.

December 8, 1931.
Oscar Smith,

Oneida, Wisconsin.

In your letter of October 19 you state the following:

"I understand your department has been authorized to
investigate and prosecute all Indian claims in the state."

You further say:

"Your attention has been called to the Oneida reservation
matter and I wish to be advised with reference to the juris
diction of the state law over the Oneida Indians."

You propounded a question that both federal and state
courts have debated over for some time. We will take up
criminal jurisdiction first.

It is the opinion of this department that the United
States has jurisdiction to try an Indian for a crime com
mitted against another Indian on an Indian reservation.
United States v. Celestine, 215 U. S. 278; Sec. 9 act of
March 3, 1885,- 23 Stats, at Large 385, 18 United States
Code Annotated, sec. 548; U. S. v. Kagama, 118 U. S. 375.
Perhaps the most important case is State v. Rufus, 237

N. W. 67. The latter is a Wisconsin case which was re
cently decided by the Wisconsin supreme court.
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ThcrB is now no doubt of tliis as to the ei^ht major
crimes."

The decision of the supreme court in the case of State
V. Doxtater, 47 Wis. 278, which arose in Brown county, has
been overruled.

If a crime was committed on the Menominee Indian res
ervation, where the Indians hold the land in common, there
would be no question as to the jurisdiction of the federal
courts.

Now we come to the Oneida reservation, specifically men
tioned by you, and we are both familiar with conditions
there.

There is very little tribal land left, and most of the in
dividual allotments have passed from the control of the
United States and are therefore subject to the unquestioned
jurisdiction of the state. However, in the case of the small
amount of tribal land remaining and the individual Indian
allotments which are still held in trust, the federal courts
would have jurisdiction. One of the definitions of a res-
ervSion is a place where the government has an Indian
agent and is paying annuities to the Indians. See Kansas
Indians, 72 U. S. (5 Wall.) 737. We understand there is no
Indian agent at Oneida any longer. Most of the land, as
you know, was granted in trust years ago. Instruments
or memoranda in writing are designed to show that for a
period of twenty-five years the United States would hold
the land allotted in trust for the sole use and benefit of the
allottee or in case of his death to his heirs. This was some
times improperly called a patent. On some of those allot
ments the time was extended by the president. Most of
the Oneidas have received a fee patent discharged of any
trust. Many of them have sold their lands. The state has
jurisdiction over those Indians that have a fee patent. If
an allottee Indian living on the Oneida reservation com
mits any of the eight "major crimes" or thp lesser crimes
or misdemeanors against another allottee Indian, the fed
eral courts and not the state courts have jurisdiction.
United States v. Quiver, 241 U. S. 602; State v. Rufus, 237
N. W. 67.
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If an offense is committed by a white person against an
Indian on allotted land, the federal courts have jurisdiction,
or perhaps stated plainer, if the crime is committed against
an allottee Indian by one not of Indian blood, the federal
courts have jurisdiction because the Indian's allotment is
a small part of the Indian reservation and under the ex
clusive jurisdiction of the United States. 23 Stats, at Large
385, 18 U. S. C. A. 548; Donnelly v. United States, 228 U.
S. 243, 245; State v. Pelican, 232 U. S. 442, 451.
The state courts have jurisdiction of offenses committed

by Indians on land which is not an Indian reservation or
trust allotment carved out of an Indian reservation. Ex
parte Moore, 133 N. W. 817, 221 Fed. 954.

The state courts have jurisdiction for the prosecution of
offenses committed by persons other than Indians not in
volving ward Indians or Indian trust property. Draper v.
United States, 164 U. S. 240.

There is a distinction as between allotted lands of In
dians under the act of February 8, 1887, 24 Stats, at Large
388, and those allotted under some other act or treaty. The
United States supreme court has pointed out that the latter
class were not made subject to the state laws, but under
the former the Indian was made subject to state laws when
he received a memorandum in writing, sometimes called a
patent. He was not compelled to wait for twenty-five years
before he was subject to the state laws. On May 8, 1906,
however, congress provided, 34 Stats, at Large 182

"That until the issuance of fee-simple patents all allottees
to whom trust patents shall hereafter be issued shall be
subject to the exclusive jurisdiction of the United States."

The next question is as to what courts determine v/ho
the heirs are to a trust allotment.

The United States statute reads in part as follows: When
an Indian to whom an allotment of land has been made dies
before the expiration of the trust period and before the
issuance of a fee simple patent, the secretary of the in-
tenor, under certain regulations, determines who the legal
heirs are. 36 Stats, at Large 855, 25 U. S. C. A. 372.
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The United States statute on "wills" reads in part as
follows:

"Any persons of the age of twenty-one years having any
right, title, or interest in any allotment held under trust
or other patent * * * shall have the right _•= ;
'to dispose of such property by will "■ ■^■. Provided,
hoivever, that no will so executed shall be valid or have
any force or effect unless and until it shall have been ap
proved by the Secretary of the Interior. " " "" 25:U.
S. C. A. 373, 37 Stats, at Large 678.
This act was passed since the decision in the House case,
132 Wis. 212, and since the decision in the Smith case, 140
Wis. 599, both of which cases pertained to Oneida Indians.

In short, the department of the interior and the federal
courts always have determined the heirs of a deceased al
lottee.

The judgment of the state court in determining heirship
in the two foregoing cases, could be recognized or refused
by the United States as trustee.

It was only natural that it should and did recognize the
judgments, for the trust patent provides in part: That in
case of the decease of the named allottee the land thus al
lotted shall be held for the sole use of his heirs according
to the laws of the state or territory where such land is lo
cated. 24 Stats, at Large 389.
JWR
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Prisons — Prisoners — Good time lost by prisoner at
Waupun by terms of statute may not be restored by board
of control, but cancellation of good time by board may be
reconsidered.

December 9, 1931.

Board of Control.

You ask whether the board of control may restore to an
inmate of the state prison "good time" lost under sec. 53.11,
subsec. (2), Stats., which reads as follows:

"Any convict who violates any regulation of the prison
or refuses or neglects faithfully to perform all the duties
required of him, and has become entitled to any diminution
of his sentence, shall forfeit from his good time earned,
for the first offense, five days; for the second offense, ten
days; and for the third and each subsequent offense, twenty
days; and in addition thereto, the warden may, with the
consent of the board of control, cancel and deprive him of
all or any part of the good time theretofore earned."

Sec. 53.11, giving prisoners "good time" off their sen
tences, and providing for its loss for infractions of the
prison rules, becomes a part of the sentence of each con
vict, and the board of control has no power to administer
its provisions except in accordance with its requirements.
By infraction of the prison rules, the convict, by force of

the statute, and without any action by the warden or board,
except to keep the record thereof, loses certain specified
days of his good time. But the statute also authorizes by
action of the warden and the board, the imposition of a
further loss of good time. I am of the opinion that action
taken under this provision may be reconsidered.

This opinion presupposes an undisputed infraction, and
does not deal with the question of determining that fact.
FMW
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Public Officers — County Superintende7it of Schools —
Under statement of facts, held that county board's action
does not amount to reduction in county superintendent's
salary.

December 9, 1931.

John Callahan, State Superintendent,
Department of Public-Instruction.

You have submitted certain data with respect to the sal
ary of county superintendent of schools of county,
and ask to be advised as to what his present salary is.
In 1927 the county board, at its annual meeting-, fixed the

salary of the county superintendent at $2,500 and fixed the
salary of his secretary, or clerk, at $1,200 per year. At
the annual meeting in 1928 the following resolution was
adopted:

"Resolved that the salary of thirty-seven hundred dol
lars ($3,700) be paid the superintendent, it being under
stood that he is to pay the salary of his secretary from this
amount, and that no other county monies shall be paid for
clerk's salary for said office, * *"

In July, 1929, the county superintendent began a new term
of four years, having been re-elected in April, of 1929.
Since July, 1929, the county superintendent has been paid
on the basis of $3,700 per year; that is to say, $292.92 per
month after deduction of $15.41 for payment to the state
retirement system. Up to July 1, 1929, the county super
intendent's wife acted as his secretary, but subsequently
a different full-time secretary was employed and paid
amounts between $600 and $650 per year. In November,
1931, the committee on education and the committee on law
and legislation submitted the following report to the coun
ty board:

"Your committees on education and on law and legisla
tion, to whom was referred the attached Resolution No. 21,
relating to the salary of the county superintendent and of
his secretary or clerical help, report as follows:
"At the annual session of your board in November, 1927,

the salary of the county superintendent was allowed to re
main at $2,500 per year, and the salary of his secretary was
increased from $1,000 to $1,200 per annum;
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"At the annual session of your board in November, 1928,
it was resolved that the salary of $3,700 be paid the super
intendent, it being understood that he is to pay the salary
of his secretary from this amount, and that no other mon
eys shall be paid for clerk salary for said office;
"That the superintendent so understood and so acquiesced

such salary arrangement for himself and his secretary, is
shown by his financial statement printed on page 186 of the
board's annual report for the year 1929, which shows that
he was paid his agi'eed salary of $2,500 and his secretary
paid the salary of $1,200 as lixed in November, 1927; and
that such financial statement was prepared and filed by the
superintendent after he had become elected to and entered
upon his present term, on July 1, 1929;
"That section 39.02 of the statutes, provides: 'The coun

ty board may authorize the county superintendent to em
ploy a clerk, and shall fix the clerk's salary, which shall
be paid in monthly instalments';

"Therefore, BE It Resolved, that commencing with the
1st day of December, 1931, and thereafter until changed by
the board or by operation of law, there be paid to said
county superintendent, his salary based on the annual sal
ary of $2,500, and that there be paid to his secretary on the
basis of the annual salary of $1,200, the several monthly
salaries to which such superintendent and secretary are re
spectively entitled to receive from the county, by reason of
the actions of your board in the November, 1927, and No
vember, 1928, sessions, as aforesaid."

In view of the fact that sec. 39.02, Stats., directs the
county board to fix the salary of the clerk if the county
superintendent is authorized to employ such a clerk, it must
be assumed that the action of the iDoard in 1928, which did
not change the clerk's salary, intended that the clerk's sal
ary was to continue at the same amount—namely, $1,200,
and that, therefore, the salary of the county superintendent
was fixed by resolution at $2,500, the same as it had been
previously established. The resolution of the board in 1931,
as quoted above, merely corrects the language so as to give
effect to what was apparently the intent of the board in
passing the 1928 resolution.

It is the opinion of this department, therefore, that the
action taken by the county board in 1931 does not amount
to a reduction of the county superintendent's salary. It is,
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therefore, unnecessary to reply directly to your inquiry as
to whether the county board could reduce the county super
intendent's salary during the term for which he is elected.
SB

Fish and Game — Arrest — Ex officio deputy conserva
tion wardens under sec. 29.07, Stats., have authority under
29.05 to arrest with or withput warrant as therein speci
fied.

December 9, 1931.

Conservation Commission.

Ralph M. Immell, Directing Commissioner.

You ask whether ex officio deputy conservation wardens
under sec. 29.07, Stats., have the powers to arrest without
warrant conferred upon "the state conservation commis
sion and its deputies" by sec. 29.05.

Sec. 29.07 reads as follows;

"All sheriffs, deputy sheriffs, coroners, and other police
officers are ex officio deputy conservation wardens, and shall
assist the state conservation commission and its deputies
in the enforcement of this chapter whenever notice of a
violation thereof 'is given to either of them by the commis
sion or its deputies."

Sec. 29.05 (1) provides:

"The state conservation commission and its deputies are
hereby authorized * * * to arrest, with or without a
warrant, any person detected in the actual violation, or
whom such officer has reasonable cause to believe guilty of
the violation of any of the provisions of this chapter, and
to take such person before any court in the county where
the offense was committed and make proper complaint."

The question which arises is whether the last clause of
sec. 29.07 is a limitation upon the first clause, so that the
officers there named are made ex officio deputy conservation
wardens only to the extent that they shall assist when no-,
tice is given them by the commission or a regular deputy.
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I do not believe this section is to be interpreted to limit
the authority of the ex officio wardens to cases where they
are called upon by a regular conservation officer; this would
make the first clause of no force, for the second clause alone

would express the entire statute. More appropriate lan
guage of limitation than the ordinary word of addition,

and, would have been used if the legislature intended to
limit the first clause. I think the intent of the second

clause is to give the ex officio wardens a definite status of

assistants to the regular conservation officials when called
upon, and to make certain their co-operation with the reg
ular force.

I am of the opinion, therefore, that sheriffs, police offi
cers, and others who are made deputy wardens by sec. 29.07
may make arrests without warrant under sec. 29.05 (1).
FMW

Counties — County Board — Public Offi,cers — Mileage
— Sheriff — Annual meeting of county board may fix ten
cents per mile for sheriffs travel outside county and six
cents per mile for travel in county.

December 9, 1931.

Norman B. Langill,

District Attorney,.

Marinette, Wisconsin.

You request an opinion upon the following:

"At the annual meeting of the county board for Mari
nette county it was decided to place the sheriff, who now
operates upon the fee system, upon a salary basis, or upon
a modified fee system.
"The committee appointed to work out a plan have ten

tatively decided to pay the sheriff a salary, allow him six
cents per mile for car maintenance within the county, and
ten cents a mile for conveying inmates to the various state
institutions, the sheriff to furnish his own conveyance. I
assume that six cents a mile maintenance, would not conflict
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with the statute, which provides that the sheriff receive ten
cents a mile under the fee system. The six cents per mile
would be purely for maintenance and would not be regard
ed as mileage compensation."

Under sec. 59.15, subsec. (5), Stats., the sheriff's com
pensation may be made part salary and part fee. I think

the six cents per mile for use of his automobile in the
county would be part of his salary and would therefore not
conflict with the ten cents per mile fee provisions of sec.

59.28.

FMW

MarHage — Divorce — Divorce Counsel — Compensa
tion of divorce counsel to be paid out of county treasury is
limited to ten dollars per day to divorce action under sec.

247.17, Stats.
Trial court is, however, permitted to grant compensation

to- divorce counsel for services rendered in collecting ali
mony or support money at rate of fifteen dollars per day
under sec. 247.29.

December 9, 1931.
James L. McGinnis,

District Attorney,
Amery, Wisconsin.

You state that in some counties of this state the divorce

counsel receives periodically from the county treasury, on
order of the circuit judge, fees for office consultation and
letters written in his capacity as divorce counsel; that in
some counties the divorce counsel receives three dollars for

each consultation in his office and two dollars for each let

ter written in line of his duty; that in your county this has
never been done to date. The question has just recently
arisen.

You state that the divorce counsel is called upon almost
daily to write letters cautioning ex-husbands, etc., and to
spend quite some time in talking over matters with the
various parties preliminary to divorce and oftentimes after
the divorce. As the payment of divorce counsel involves
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the expenditure of county funds, you inquire what system
of compensation for the divorce counsel is legal.

Sec. 247.17, Stats., provides:

"For each case in which such divorce counsel appears,
excepting in counties having a population of two hundred
and fifty thousand or more, he shall receive the sum of ten
dollars to be paid by the county wherein the action was
tried upon the order of the presiding judge and the certifi
cate of the clerk of the circuit court; provided that when
any case shall occupy more than one day of the time of
such divorce counsel, the court may, in its discretion, re
quire the parties to the action or either of them to pay such
additional sum to compensate such divorce counsel, as the
justice of the case may require, having due regard to the
financial ability of such parties, which additional sum in
counties having a population of two hundred and fifty thou
sand or more shall be paid into the treasury of the county."

Under this provision it seems evident that the divorce
counsel cannot receive more than ten dollars out of the

county treasury for appearing in the divorce proceedings.
Subsequent to the divorce there is compensation provided
for under sec. 247.29, Stats. Said section contains the fol
lowing:

"* If the alimony or support money adjudged or
ordered to be paid shall not be paid to the clerk at the time
provided in said judgment or order, the clerk and the di
vorce counsel of said county shall take such proceedings as
shall be directed by the court or presiding judge to secure
the payment of such sum. Copies of any order issued to
compel such payment shall be sent to counsel who repre
sented the party who was awarded alimony or support
money. In case any fees of officers in any proceedings
taken by the divorce counsel, including the compensation
of the divorce counsel at the rate of fifteen dollars per day,
be not collected from the person proceeded against, the
same shall be paid out of the county treasury upon the or
der of the presiding judge and the certificate of the clerk
of the court."

Here there is a fee provided for the divorce counsel at

the rate of fifteen dollars per day for services rendered in
collecting the alimony or support money of children. It is
left to the trial judge to fix the compensation for all services
rendered. This includes the writing of letters and consulta-
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tions in the office and anything else that is done to compel
the. payment of the alimony or support money. I do not
know what practice obtains in the different trial courts

in the state concerning the payment of compensation to
the divorce counsel, but under this statute the judge is
the one to fix the compensation for letters or consultations
or other services at the rate of fifteen dollars per day. I
suppose that the court will take into consideration the time
that the divorce counsel requires in the services rendered
in fixing the amount of compensation at the rate of fifteen

dollars per day.
JEM

Indigent, Insane, etc. — Legal Settlement — Person hav
ing legal settlement in one town and moving therefrom and
living in number of towns and villages successively, but in
none one whole year so as to acquire legal settlement in any
other place, has lost his legal settlement in town in which
he had sucli settlement, by voluntary and uninterrupted ab
sence for one whole year; and not having legal settlement
in any municipality in county, he becomes county charge
under sec. 49.04, Stats.

December 9, 1931.
H. M. Perry,

District Attorney,
Black River Falls, Wisconsin.

In your communication of December 2 you state that un
der the provisions of subsec. (9), sec. 49.03, Stats., as en
acted by ch. 92, Laws 1931, the chairman of the town of
Brockway filed a petition with the county judge of your
county requesting that a person without a legal settlement
in his town to whom aid had been given be returned to the
town of Albion, and alleged that such person had a legal
settlement in said town. Upon an order to show cause
the town board of the town of Albion appeared and ob
jected to the court making an order that said poor person
be returned to their town.

You state that the record shows the following facts:
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"A, in December, 1929, had a legal settlement in the town
of Albion, On December 1, 1929 moved to the town of
Brockway and resided in said town, remaining there until
about September 1, 1930, then moved to the city of Black
River Falls, remaining in the city until August 1,1931, then
moved to the town of Millston and remained there until
October 1, 1931, then returned to the town of Brockway
where he is now residing. A never received aid from any
source until October, 1931."

You inquire whether under this state of facts A has lost
his legal settlement in the town of Albion and if not, wheth
er he is still a public charge of said town, or, having re
sided outside of the town for more than one year, whether
such person has become a county charge.
You will note that under the above statement of facts

said person A has not resided in any town, village or city
one whole year continuously since he left the town of Al
bion. He has, therefore, not acquired a legal settlement in
any other place. Under sec. 49.02, subsec. (7), it is pro
vided :

"Every settlement when once legally acquired shall con
tinue until it be lost or defeated * * =>= by voluntary
and uninterrupted absence from the town, village, or city
in which such legal settlement shall have been gained for
one whole year or upward;

Under this provision A has lost his legal settlement in
the town of Albion, for he has been voluntarily and unin
terruptedly absent from said town for one whole year and
upward. He therefore cannot be a public charge to said
town at the present time. He, having resided outside of the
town for more than one year and not having acquired a new
legal settlement in any other place, becomes a county charge
under sec. 49.04, subsec. (1), Stats., which provides;

"The county board of each county shall have the care of
all poor persons in said county who have no legal settlement
in the town, city or village where they may be, except as
provided in section 49.03, and shall see that they are. prop
erly relieved and taken care of at the expense of the
county."

Sec. 49.03 referred to covers local relief of transient pau
pers.

JEM
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Public Officers — Board of Pharmacy Treasurer — Lia
bility for Funds — Funds of state board of pharmacy in
hands of its treasurer are to be protected by his bond.^ He
is personally liable to his bondsmen, however, and may
adopt such practical means as are available to protect him
self.

December 9, 1931.
Henry Q. Ruenzel, Secretary,

Board of Pharmacy,
Milwaukee, Wisconsin.

You ask how the funds of the state board of pharmacy
may be protected against loss between the time of their
receipt by the board and their transmittal to the state
treasurer.

Sec. 151.01, subsec. (3), Stats., requires the treasurer of
the board to give such bond as the board determines. This
will furnish protection to the board and the state. It does
not protect the treasurer, however, for he is virtually an
insurer of the funds in his possession (Forest County v.
Poppy, 193 Wis. 274), and any loss paid the state by his
bondsmen may be collected from him by the bondsmen.

Sec. 20.46 requires payment of receipts into the state
treasury "tvithin one week." Payment may be made as
much sooner than a week as may be desired.
The treasurer accepts his office cum onere, and may adopt

such practical means as are available to protect the funds
in his possession until they are delivered to the state treas
urer.

FMW
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Fish and Game — Rabbits — No one is permitted to have
more rabbits than bag limit in his possession for any one
day even though they were killed or acquired on separate
days. Nor can anyone have in his possession in storage
for anyone or for transportation more than bag limit for
any one day at any time.

December 9, 1931.

Herman C. Runge,

District Attorney,
Sheboygan, Wisconsin.

You submit the following statement of facts:

"A, B, C, and D, residents of this county, proceeded to
another county, for the purpose of shooting rabbits where
the bag limit is the same as Sheboygan county, i. e., five
per day. These individuals continued to remain there over
a period of approximately ten days, and each of them was
successful in getting his limit each day.
"A and B sent five rabbits to their homes in this city

each day, while the remaining two preserved their game
and transported it upon their return.
"When A and B returned, all of the rabbits shipped were

at their homes. The question now is whether there has
been a violation of the law in any or both of these cases."

You inquire whether sec. 29.39 and sec. 29.44, Stats.,
have been violated.

Said sec. 29.39 provides as follows:

"No person shall have in his possession or under his con
trol, or have in storage or retention or as common carrier
for any one person, any game, game fish, or other wild ani
mal or carcass or part thereof, during the close season
therefor, or in excess of the bag limit for one day or below
the minimum size thereof at any one time during the open
season, whether lawfully or unlawfully taken within or
without the state."

Sec. 29.44 so far as here relevant provides:

"No person shall transport or cause to be transported,
*  * * nor have the same in his possession or under his
control, during the close season or in excess of the limita
tions prescribed for such animal in this chapter, unless a
permit therefor has been duly issued to such person by
the state conservation commission; * *
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The bag limit is five rabbits per day. Under the express
provisions of sec. 29.39, Stats., no person is permitted to
.have in his possession or under his control or in storage
or retention, any game in excess of the bag limit for one
day. No one is permitted to accumulate the number under
this statute frorh day to day so that he at any time will
have more in his possession than five. It will be necessary
for the person to dispose of his five before he acquires five
more the following day, and the common carrier is not per
mitted to have in his possession for any one person any
more than the bag limit for one day. Under the above
statement of facts the law has been violated. A, B, C, and
D have all four violated the statutes in that they had more
than five rabbits in their possession and under their con
trol in one day.
You also state that since dictating the foregoing letter,

the additional proposition has presented itself:
A, B, C, and D, finding the weather unfavorable upon

their retuim, in so far as preserving the game is concerned,
secured, through accommodation, with the consent of the
manager of one of the meat markets, the privilege of storing
the game in their refrigerator. Ther£ was no compensa
tion to be paid for this storage, and was purely an accom
modation. You inquire whether X, the manager of the
meat market, is guilty of any offense, the game being prop
erly tagged to show ownership and the date upon which
it was killed.

X was the bailee of the rabbits and was in possession of
them. He has violated the letter of this law also.

JEM
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Banks and Banking — Legislature — Interim Committee
on Banking — Creation of interim committee on banking

followed direction of ch. 417, Laws 1931, as nearly as pos
sible.

December 9, 1931.

To THE Senate.

You submit the following resolution by the senate:

*  * that the attorney general be and is hereby
requested to advise the senate within three days whether
the senators wlio have participated as members of the in
terim committee on banking were appointed as required by
this chapter, namely, 'as are standing committees.' "

Ch. 417, Laws 1931, provides in part as follows:

"An interim committee on banking is created to consist
of five assemblymen and three senators, who shall be ap
pointed as are standing committees in the respective houses,'
and of two citizens appointed by the governor. * *

It is the opinion of this department that the interim com
mittee on banking was not appointed in precisely the same
way as standing committees are created. While standing
committees are ordinarily elected by the senate, the statute
expressly requires their appointment. It follows, there
fore, that the senators on this committee were appointed
as standing committees are appointed as nearly as it is
possible so to do within the terms of the statute.

It may be suggested that, as regards the legal effect, it
is entirely immaterial whether or not the interim commit
tee on banking was created as standing committees are
usually created.

JWR
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Counties — Taxation — Forest Lands — County lands
entered under forest crop law may be withdrawn without
payment by county of taxes and without refund of acreage
aid paid by state. Agreement of forfeiture in case of with
drawal may not be required as condition of entry, but vol
untary agreement may dispel doubt that prevents findings
necessary to entry.

December 14, 1931.

Conservation Commission.

Ralph M. Immell, Directing Commissioner.

You inquire whether, under the forest crop law as amend
ed by chs. 39 and 455, Laws 1931, counties creating forest
reserves and entering the lands therein under the forest
crop law may later withdraw such lands without the pay
ment of the ordinary taxes thereon required from individu
al owners, and that if they may, whether the commission
may require counties at the time of entry of county lands
under the forest crop law to agree to a forfeiture as a con
dition of later withdrawal of such lands.

You suggest that if the answer to these inquiries is, no,
counties may-withdraw lands without the state's being re
imbursed for the ten cents per acre paid to the town and
the ten cents per acre paid to the county.
I think this is a result that cannot be avoided. Prior

to ch. 39, Laws 1931, the state made no contribution to
towns by reason of forest crop lands owned by counties,
because such contribution was conditioned upon payment of
ten cents an acre by the owner, and counties did not make

such payment. (Sees. 77.05 and 77.13.) This was spe
cifically changed by ch. 39, Laws 1931, so that the state
made the ten cents per acre contribution to the town on
forest crop lands owned by the county, without any pay
ment by the county. By ch. 455, Laws 1931, it was pro
vided in addition that counties should receive from the state

ten cents per acre for county forest reserve lands entered
under the forest crop law. Ch. 455 also provided that the
state should receive seventy-five per cent of the revenue
from timber cut from county owned forest crop lands, the
requirement as to other owners being the payment of a ten
per cent severance tax (sec. 77.06, subsec. (5) ).
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The voluntary withdrawal provision, sec. 77.10 (2),
makes a condition precedent to voluntary withdrawal that
the owner pay "the amount of all real estate tax that ivould
ordinarily have been charged against such lands, had they
not been subject to the provisions of this chapter," with in

terest and less severance taxes paid, etc. In the case of
county owned lands no real estate tax would "ordinarily
have been charged." A purpose to require counties to pay
the taxes.that would ordinarily have been charged indi

viduals, as a condition of voluntary withdrawal of forest
crop lands, would be so contrary to the policy of our tax
ing statutes that it will not be presumed from equivocal
language. And the seventy-five per cent of cutting revenue
provision of ch. 455, Laws 1931, applies only to actual cut
ting, and is in no way involved in a voluntary withdrawal

under sec. 77.10 (2).

The legislature must be presumed to have intended by
the legislation of 1931 to provide the state contributions to
town and county in the case of county forest crop lands as
a direct aid to forestry and relief to local taxing communi

ties, while still permitting a later withdrawal without re
turn of the state contribution. This may have been done
upon the theory that counties would be most unlikely to

withdraw such lands, or upon the theory that the with
drawals would be slight, or even as an oversight, and the
effect be the same.

I am also of the opinion that the commission has no pow
er to require anything further in granting petitions for
entry of lands under the forest crop law than the estab
lishment of the facts which it is required to find under sec.

77.02 (3), namely, "that the facts give reasonable assur

ance that a stand of merchantable timber will be developed

on Such lands within a reasonable time, and that such lands

are then held permanently for the groiving of timber

*  * The aggreement between commission and owner

mentioned in sec. 77.03 has to do alone with changes in the
law, and such an agreement cannot be required as a condi

tion of entry, for sec. 77.02 prescribes the conditions of
entry, and that, those conditions met, the commission

"shall grant" the petition.
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Of course, the commission may have such doubt in cer
tain cases, as to whether the lands "are then held perma
nently for the growing of timber," that it cannot make the
necessary findings, and this doubt might be dispelled if the
petitioner should voluntarily agree to do certain things if
the lands should be withdrawn, e. g., to pay to the state
seventy-five per cent of the stumpage value on lands with
drawn. I do not express opinion upon the enforceability
of such an agreement.
FMW

Automobiles — Taxation — Automobiles owned and op

erated by federal land bank are instrumentalities of fed
eral government not subject to state taxation and are, there
fore, not subject to license fees which are in nature of tax.

December 14, 1931.

Theodore Dammann,

Secretary of State.

You submit certain papers bearing upon the operation
in Wisconsin of automobiles owned by the Federal Land
Bank of St. Paul, Minnesota, and inquire whether such au
tomobiles are subject to the payment of license fees in Wis
consin.

It appears to be quite definitely established that such a
bank is an instrumentality of the federal government and
that its property is not subject to taxation by the states.
Smith V. Kansas City Title & Trust Co., 255 U. S. 180, 65
L. ed. 577; Fed. Land Bank of New Orleans v. D. W. Cros-
land, 261 U. S. 374, 67 L. ed. 703; Johtison v. Spate of Mary
land, 254 U. S. 51, 65 L. ed. 126.
Your department has advised, informally, that the

amount collected from automobile license fees is greatly in
excess of the cost of administering the law. The imposition
of such fees, therefore, constitutes a tax, and is not merely
a police power regulation.
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You are therefore advised that automobiles wholly owned
by the Federal Land Bank of St. Paul, and operated solely
in connection with the business of said Federal Land Bank
in Wisconsin, are not subject to the payment of automobile
license fees in Wisconsin.

SB

Bridges and Highivays — Taxation — Tax for county
road and bridge fund provided for by sec. 83.06, subsec.
(4), Stats., is included in "county taxes" as that term is
used in sec. 70.62, subsec. (2), limiting "county taxes" to
one per cent of valuation of county for preceding year.

December 14, 1931.

Giles V. Megan,

District Attorney,
Oconto, Wisconsin.

You refer to sec. 83.06, sybsec. (4), Stats., which author
izes the county board to levy annually "a tax of not more
than two mills on the dollar, which tax shall be in addition
to all other taxes, and shall be kept in a fund known as the
'County Road and Bridge Fund;' and expenditures from
said fund shall be made only for the purposes of construct
ing and maintaining highways and bridges under the pro
visions of this chapter and * * *."
You ask whether the clause, "which tax shall be in addi

tion to all other taxes," authorizes the county board to levy
a two mills county road and bridge fund tax in addition to
and in excess of the one per cent limit on "county taxes"
as provided by sec. 70.62, subsec. (2), Stats.

This question is answered, No.
Sec. 83.06, subsec. (4), Stats., was formerly sec. 1317m-5.

subsec. 6, Stats. 1921, and it then contained the following
clause:

"Such tax shall be in addition to all other highway
taxes."
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In that form it seems plain that the sole meaning of the
clause in question was to show that the prescribed two mills
county road and bridge fund tax was to be in addition to
all other highway taxes which might be levied by the coun
ty. (See XII Op. Atty. Gen. 553.) The clause then fur
nished no authority for the levying of an additional tax
in excess of the one per cent limit on "county taxes as
provided by sec. 70.62, subsec. (2), Stats.
Ch. 108, sec. 137, Laws 1923, renumbered and revised

the provision relating to the county road and bridge fund
tax, and omitted the word "highway" from the clause in
question, thus leaving the clause in its present form. This
change in language was, however, the work of a revisor's
bill; and the rule is firmly established that a revisor's bill
works no change of meaning in the law, unless there is a
clearly expressed intention to work such a change. Wis
consin Gas & E. Co. V. Fort Atkinson, (1927) 193 Wis. 232,
245-246. See also Van Brunt v. Joint School Diet., (1925)
185 Wis. 493, 497. Moreover, the revisor's bill, No. 1, S.,
sec. 137, 1923, contains the following note; "No substan
tive change is intended." The revisor's notes may properly
be referred to in determining the legislative intent. Pfing-
sten V. Pfingsten, (1916) 164 Wis. 308, 320.

It is therefore our conclusion that the omission of the
word "highway" from the clause in question worked no
change in the meaning of the clause.
FCS
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Counties — Common School Tax — Taxation — County
Tax Rate — Tax for county superintendent of schools under
70.62, subsec. (1), Stats., is county tax under one per cent
of valuation limitation on county tax imposed by sec. 70.62
(2).

County boards should be advised that not to include tax
for common schools of two hundred fifty dollars per teach
er, under sees. 59.075 and 70.62 (1), as county tax under
one per cent of valuation limitation on county taxes im
posed by sec. 70.62 (2), may be contrary to law.

December 14, 1931.

Giles V. Megan,

District Attorney,
Oconto, Wisconsin.

You write as follows:

"In making up the tax levy for 1932, the Oconto county
board of supervisors is attempting to keep within the one
per cent limitation of 'County Tax' as provided by sec.
70.62, subsec. (2).
"In your opinion given to me dated August 29, 1931, you

stated that the 'common school tax' provided for by sec.
59.075, which in our county amounts to $43,750.00, is NOT
part of the 'county tax.' Also that the tax for the allow
ance and compensation of the county superintendent is not
part of the 'county tax.'
"In an opinion given by attorney general's office Septem

ber 24, 1929, XVIII Op. Atty. Gen. 514, it was held that the
'common school tax'is, part of the 'county tax.' A like opin
ion is given in XIX Op. Atty. Gen. 552, on November 12,
1930, which opinion also adds that the tax for the allow
ance and compensation of county superintendent is a 'coun
ty tax.' "

In the opinion to you of August 29, 1931, (XX Op. Atty.
Gen. 722) discussion of the county superintendent tax looks
in the direction of its not being a "county tax" within the
one per cent of valuation limitation, but the opinion leaves
the question open. In XIX Op. Atty. Gen. 552, the opinion
is definite and positive that the county superintendent tax
is a "county tax" within the one per cent of valuation lim
itation. That opinion is adhered to, and you are advised
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that it is the opinion of this department that the tax for
county superintendent under sec. 70.62 (1) is a "county
tax" under the one per cent of valuation limitation pre
scribed by sec. 70.62 (2).

Your other question, viz., whether "the amount to be
raised by tax in each town, village and city for the support
of common schools for the ensuing year, in accordance with
the provisions of sec. 59.075," under sec. 70.62 (1), is a
"county tax" under the one per cent of valuation limitation
prescribed by sec. 70.62 (2), is not so easily disposed of.
In XVIIl Op. Atty. Gen. 514, the opinion was that the

tax in question is covered by sec. 70.68, prescribing the
form of tax collection warrant to the local treasurer and
requiring him to pay to the county treasurer "the balance

*  ■■t. fQy. county purposes," and by sec. 74.15 (2), re

quiring the local treasurer to pay the "county taxes." This
is not necessarily conclusive that the tax in question is cov
ered also by the term "county tax" as used in the one per
cent of valuation limitation of sec. 70.62 (2). In XIX Op.
Atty. Gen. 552, however, the opinion is definite and posi
tive that the tax in question "is undoubtedly a county tax
as that term is used in sec. 70.62 and therefore is to be in
cluded in the amount of taxes limited to one per cent of the
assessed valuation." And in XX Op. Atty. Gen. 722, 724,
the opinion is that "this item very clearly did not constitute
a part of the 'county taxes' " under sec. 70.62 (2).
The opinion in XIX Op. Atty. Gen. 552 is practically

based upon the opinion in XVIII Op. Atty. Gen. 514, which
does not necessarily conclude the question, for the tax may
be treated and designated as a county tax in the tax col
lection procedure and yet not be a county tax within- the
one per cent limitation. The opinion in XX Op. Atty. Gen.
722 is based upon State ex rel. v. Nelson, 105 Wis. Ill,
which also does not conclude the question, for that case did
not involve the tax here in question, but a tax differing in
particulars relevant to the very point under consideration.
Your present inquiry as to which of these two directly

conflicting opinions to follow was assigned to the writer of
XX Op. Atty. Gen. 722, and I quote the answer prepared by
him:
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"Sec. 70.62, subsec. (1), Stats., provides to the effect that
the county board at its annual meeting shall by resolution
determine the amount of taxes to be levied in the county
'for county purposes' for the year, 'and also the amount to
be raised by tax in each town, village and city for the sup
port of common schools for the ensuing year, in accordance
with the provisions of section 59.075,' thus treating such
common school tax as being different and distinct from
'taxes for county purposes.' That provision of sec. 70.62,
subsec. (1), Stats., relating to the levying of 'taxes for
county purposes,' as well as the provisions of subsec. (2)
of the same section, establishing the one per cent limit on
'county taxes,' have been a part of the same statute for
many years. On the other hand, that provision of sec,
70.62, subsec. (1), Stats., relating to the raising of the com
mon school tax in accordance with the provisions of sec.
59.075, Stats., was first added to the statute by ch. 536,
sec. 3, Laws 1927. It would therefore seem that the term
'county taxes' as thus used was intended to include only
'taxes for county purposes,' which latter term as used in
sec. 70.62, subsec. (1), Stats., does not appear to include
such common school tax.

"The common school tax in question is authorized by sec.
59.075, Stats., created in 1927, which provides to the effect
that the county board of each county 'is empowered' each
year 'to order the levying of a tax upon the aggi-egate as
sessed valuation of the county for the common schools' in
an amount not less than the product of two hundred fifty
dollars multiplied by the number of public elementary teach
ers employed in the county.' While the language, 'is empow
ered,' is (literally) permissive, the provision is in effect
mandatory for, as already pointed out, sec. 70.62, subsec.
(1), Stats., requires that the county board 'shall' annually
determine the amount to be raised by such common school
tax. And sec. 40.87, subsec. (4) (a), Stats, (formerly sec.
20.245, subsec. (4), subd. 2, requires that each county shall
raise for the support of the common schools by taxation an
amount at least equal to two hundred fifty dollars for each
public elementary teacher employed in the county and to
apportion to each district or city such amount for each ele
mentary teacher employed, under penalty, for failure to
do so, of having the (state) aid (of like amount) for the
schools of that county withheld from the next apportion
ment. (See XX Op. Atty. Gen. 747.) It thus seems ap
parent that such common school tax which is raised by the
county is but part of a common school aid plan fostered and
imposed by the state, in the carrying out of which the coun
ty has no voice or choice. (See entire ch. 536, Laws 1927.)
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"The manifest reason for the one per cent limit on 'coun
ty taxes,' as provided by sec. 70.62, subsec. (2), Stats., was
to prevent counties from making excessive and improvident
county expenditures. That reason does not exist in the
case of the common school tax in question.
"Further, such required common school tax is not raised

for the use of the county, but for the use of the common
schools, to which it must apportion and distribute the same.
Such common school tax is a tax for the support of the com
mon schools, and the county is but the medium for levying,
collecting and distributing the same. See State ex rel.
School Directors v. Nelson, (1899) 105 Wis. Ill, and State
ex rel. Board of Education v. Hunter, (1903) 119 Wis. 450,
construing the earlier statute providing to the effect that
the county board shall determine by resolution the amount
of tax to be levied in their county for county purposes 'and
also the amount to be raised by tax in each town for the
support of common schools therein,' wherein it was held
that the tax therein provided for the support of common
schools was not a tax for the use of the county, was not a
tax for county purposes, and was not a county tax.
"In Potvder River Cattle Co. v. Johnson County, (1892)

3 Wyo. 597, 29 Pac. 361, it was held that a common school
tax levied by the county board and collected from all the
property in the county, but apportioned to the several
school districts of the county, is not a tax levied for a
'county purpose' within the meaning of a statute fixing a
limitation on the levy for 'territorial and county purposes.'
In that case it was said, quoting from 29 Pac. 361, at 362:
" '* *. It will thus be seen that this fund, called

the "county school fund," is set apart for the benefit of the
several school districts of the county, and is at no time
subject to the disposition or management of the county
board. * * "

On the other hand, the writer of XVIII Op. Atty. Gen.
514 and XIX Op. Atty. Gen. 552, upon a re-examination of

all of the opinions here involved, and the foregoing answer
to your present inquiry, adheres to the opinion that the tax
in question is a county tax under the one per cent of valua
tion limitation of sec. 70.62 (2).

This makes necessary further study of the question, and
of additional factors that may have a bearing on the legis
lative intent.

The early Wyoming case above cited and quoted from

loses considerable of its force in the light of a late Wyoming
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opinion, State ex rel. v. Snyder (1924), 222 Pac. 40. The
same tax held in the early case not to be for "county pur
poses," was in the late case held to be a "county tax" under
a law which required the state to reimburse the counties,
because of certain property exempted from taxation, "the
actual amount of the county tax on such property exempt
ed." The court said, pp. 42-43:

Notwithstanding that the general school tax levied by a
county is not a tax strictly for county revenue, yet it is lev
ied alike upon all taxable property in the county, and when
collected is distributed upon a proportionate basis fixed by
statute among the several school districts in the county;
and it was included with taxes for county revenue in the
statutory provision limiting the annual rate of tax for such
revenue, and is so included in the provision of the Constitu
tion limiting the annual tax for that purpose. Const, art.
15, sec. 5. Such inclusion of the general school tax, as in
dicated in one of our decisions, may, no doubt, have been
deemed necessary to bring it within any limitation upon a
tax for county revenue. But it goes first into the county
treasury, though all of it is afterwards distributed to the
school districts, and might, we think, have been looked upon
by the Legislature as forming a part of the county tax.
Hence we are not disposed to exclude the general school
tax. The county as such, representing all the people of the
county considered as a body, and not as divided into dis-
tncts, will have certainly lost that tax through the exemp
tions. So we think it is not unduly stretching the term
'county tax,' considering the purpose of the statutory pro
vision using it, to construe it, for such purpose, as includ
ing what is known as the general school tax."

And the later opinion shows that "county tax" in Wyom
ing, because of peculiarities in its law, has acquired there
a peculiar meaning. The opinion recited that under the
Wyoming statutes the county has always levied, not only
this general county school tax, but also that (p. 22):

"* * * each school district may vote * * * a
sum to be levied by the county board and collected by the
county treasurer, as a special school district tax, * * *
and also that the county board levies the necessary taxes -
upon the property of each school district and high school
district to pay the principal and interest upon bonded in
debtedness of the district. * * =<= city and toivn taxes
are levied by the county board and collected by the county
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treasurer * special school district and municipal
taxes collected by the county treasurer are paid by him to
the respective district and municipal treasurers * *

And the court then said (p. 42) :

"The term 'county tax' or 'county taxes' from the begin
ning of our statutory taxing procedure has been referred
to as something separate and distinguishable from other
taxes or taxes for other governmental subdivisions or bod
ies, and it must be regarded as having acquired by statute
a definite and well-understood meaning, limited to taxes
which, when collected, belong to the county for expendi
tures in defraying the expenses of the county government
—in other words, taxes levied for county revenue or pur
poses as distinguished from other governmental purposes.
*  * *" .•

Little aid to the meaning of the term in a Wisconsin stat
ute can be had from a state with so different a system and
where the particular term has acquired a "definite and well
understood meaning" growing out of and based upon the
peculiar statutes of that state.
But the constitutional and statutory history of the com

mon school fund and the common school tax in Wisconsin,
should be of assistance.

Art. X, Wis. Const., sets up the common school fund in
come, and definitely specifies its use. By sec. 5 of the ar
ticle, the said income is required to be distributed to the
municipalities, according to school census, and no munici
pality shall receive its share unless it raises the tax re
quired by sec. 4, which reads as follows:

"Each town and city shall be required to raise by tax,
annually, for the support of common schools therein, a sum
not less than one-half the amount received by such town or
city respectively for school purposes from the income of the
school fund."

Of these provisions, the court said, State ex rel. Board of
Education v. Hunter, 119 Wis. 450, 454:

"Thus it will be seen that the constitutional plan was to
impose on each subdivision of the state acting directly in
the collection of taxes, whether town, city, or village, the
duty to raise each year, for school purposes, an amount at
least equal to the public money received from the state for
such year. * * *"



Opinions of the Attorney General 1161

In the opinion in that case are set out, in part, the stat
utes carrying out and supplementing the constitutional plan,
including sec. 1074, the predecessor of present sec. 70.62,
and requiring the county board to determine "the amount
to be raised by tax in each town for the support of com
mon schools [thereiTi] for the ensuing year, which shall not
in any town be less than the amount apportioned to such
town in the last apportionment of the income of the school
fund"; and also sec. 1076, predecessor of present sec. 70.63
(1), and which then provided;

"The county clerk shall apportion the county tax * * *
among the several towns, cities and such villages as afore
said therein; * and shall carry out in the record
book aforesaid, opposite to the name of each in separate
columns, the amount of state taxes and charges and the
amount of county taxes so apportioned thereto, and also the
amount to be raised as aforesaid for the support of common
schools therein; * *

Upon this state of the constitution and statutes, the court
said, pages 455, 457-458:

"It seems to follow clearly from the foregoing that the
county board had authority to determine by resolution an
amount, resting on its mandate alone, to be raised in the
city of Superior for 1902, for the support of common schools
therein for the ensuing year. The authority was, not to
impose upon the city a tax for county purposes, but a tax
for city purposes. If the tax were deemed to have been
levied as a county tax, and to have that character, we should
be compelled to hold, as in State ex rel. School Directors v.
Nelson, 105 Wis. Ill, 80 N. W. 1105, that it ivas tvithout
authority of latv,

"The law contemplates that the county board shall exer
cise legislative authority to levy the tax. It leaves nothing
to be done thereafter to raise the amount of the levy except
the performance of purely ministerial duties. The tax, as
to each taxing district, though levied by the county board,
is a toivn, city, or village tax, as the case may be, not to be
accounted for to the county treasurer. That is evident not
withstanding the language of sec. 1076, that the county
school tax certified to any taxing district shall be charged
to such district the same as county and state taxes so cer
tified. The school tax does not concern the county at all,
as it is raised in the taxing district for the benefit of the
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schools therein. That such is the legislative idea is evi
denced by sees. 1080, 1081 and 1116. The first section re
quires the treasurer of the taxing district, before the time
for the delivery of the tax roll to him, to give a bond to the
county treasurer in double the amount of the state and
county taxes apportioned to his district. It will be noted
that no obligation to account to the county treasurer for
school taxes ordered to be raised is recognized; that only
such taxes are recognized as are required to he apportioned
betiveen the various taxing districts of the county by the
county clerk. Sec. 1081 provides for the form of the war
rant to be attached to the tax roll and delivered to the
treasurer of the taxing district. Such form is to the effect
that the treasurer of such district shall account to the coun
ty treasurer for state taxes and taxes levied for county
purposes. Obviously, that does not include a school tax lev
ied upon the taxing districts for the benefit of the schools
therein. Sec. 1116 provides that the bond given by the
treasurer'of the taxing district to the county treasurer be
fore receiving the tax roll, shall be discharged upon his
accounting to the county treasurer for the full amount of
the state taxes and the full amount of county taxes. The
words 'full amount of county taxes' obviously refers to the
words 'county taxes' in sec. 1080 which, as before indicated,
excludes school taxes." (Italics ours.)

Until the enactment of ch. 536, Laws 1927, therefore, the
"county school tax" required to be levied by the county
board and certified to each municipality, to be collected,
distributed, and used therein, was not a "county tax," and
so presumably was not within the percentage of value limi
tation on "county taxes," which first appeared in the stat
utes in 1895, ch. 293 of that year adding it to sec. 1074, as
follows:

" 'Provided, however, that the total amount of county
taxes assessed, levied and carried out against the taxable
property of any county in any one year shall not exceed,
in the whole, three per cent, of the total assessed valuation
of said county for the preceding year as fixed by the state
board of equalization;

Ch. 536, Laws 1927, left the constitutional common school
fund income distribution, but took out of that plan of dis
tribution the seven-tenths mill tax levy that had thereto
fore produced about $3,500,000 of the approximately $4,-
000,000 annually distributed on the constitutional plan, and
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substituted therefor (1) a one and one-tenth mill tax to be
distributed (a) $250 per teacher, and (b) by an apportion
ment to districts whose ratio of valuation to teachers is less
than the state ratio of valuation to teachers, and (2) a
"county tax" of $250 per teacher based on valuation, and to
be distributed to towns, villages, and cities according to the
number of teachers in each, (sec. 59.075, and the tax here
in question) in place of the former "county tax" to be raised
"in each town for the support of common schools therein"
which the court had said was in fact not a "county tax"
at all.

Sec. 20.24 (5) (a). Stats. 1925, read as follows:

"Whenever any town, village, or city shall fail in any
year to raise by taxation, for the support of common schools
therein, a sum equal to the amount of its share of the com
mon school fund income, as determined by the county board
pursuant to section 70.62 of the statutes, or whenever the
county board shall fail to make such determination, the
amount of the apportionment to such town, village, or city
for that year shall be withheld from the next succeeding
apportionment; unless the town or village board or com
mon council shall have transferred, as they are hereby au
thorized to do, from the general fund to the school fund
of the town or village, or to the board of education of the
city for such purpose, the amount of deficit in such school
tax, and the town, village, or city clerk shall have filed with
the state superintendent, prior to the tenth day of Decem
ber, his certificates showing such transfer, and in the case
of the town clerk his apportionment thereof to the proper
school districts."

Of this the court had said, State ex rel. Board of Educa
tion V. Hunter, 119 Wis. 450, 459:

"* * =" It will be noted that the section deals with the
necessity of having a fund actually available as a condition
precedent to participation in the benefits of the state school
fund, in harmony with sec. 5, art. X, Const. That is the
constitutional and legislative plan as well. The condition
precedent of the constitution, and of sec. 554, does not stop
with the mere levy of the school tax and extension of it
upon the tax roll. It includes its collection or the fund be
ing otherwise supplied. That is made unmistakable by the
language of sec. 554 to the effect that any deficiency in the
tax necessary to produce the fund, ordered to be raised by
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the county board in any taxing district for the benefit of
the schools therein, may be supplied by transferring the
amount of the deficit to the credit of the school fund, from
the general funds of the district. Thus every taxing dis
trict is not only required to place upon its tax roll for col
lection a school tax designed to produce the money directed
to be raised by the county board for the benefit of the
schools therein, but is bound to see that the levy actually
yields the whole amount thereof, either by collections or by
transferring, on account of uncollected taxes, money from
the general funds of the district. That is the only ivay the
constitutional requisite to the right to participate in the
disribution of the state school fund can be fully satisfied."
(Italics ours.)

Ch. 536, Laws 1927, substituted nothing for the foregoing
limitation, sec. 20.24 (5) (a), Stats. 1925, as to the appor
tionment of the common school fund income, and the act
contained no such direct limitation upon the right of towns,
cities, and villages to participate in the apportionment, but
did retain the provisions for distribution "pursuant to sec
tion 5 of article X of the constitution" (sec. 20.24 (3),
Stats. 1929, renumbered by ch. 67, Laws 1931, to be 25.23
(1) ), and for the share of any municipality failing to "de
mand" the same to be added to and distributed as a part of
the next year's sum to all the municipalities of the county.

Ch. 536, Laws 1927, in the strictly statutory school fund
thereby created from the 1.1 mill tax, provided, sec. 20.245
(5) (a), renumbered by ch. 67, Laws 1931, to be 40.87 (4)
(a) :

"Whenever any county shall fail to raise for the support
of the common schools by taxation upon the aggregate val
uation of the whole county an amount at least equal to two
hundred fifty dollars for each public elementary teacher
employed in the county as certified by the county superin
tendent and shall fail to apportion to each district or city
such amount for each elementary teacher employed, the aid
for the schools of that county shall be withheld from the
next succeeding apportionment."

Sec. 59.075, empowering the levy of a tax on the assessed
valuation of the county in an amount equal to two hundred
fifty dollars per teacher, was enacted, and sec. 70.62 (1)
—old sec. 1074—was amended by displacing the require-
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ment for a determination of the amount to be "raised by-
tax in each town for the support of common schools for the
ensuing year, which shall not in any town be less than the
amount apportioned to such town in the last apportionment
of the income of the school fund," by the phrase "raised by
tax in each town * for the support of common
schools for the ensuing year, in accordance with the provi
sions of section 50.075." Note that the descriptive part of
the clause, which follows the language of sec. 4, art. X,
Const., is retained.

Sec. 70.63 (1)—old sec. 1076—was amended by striking
out the italicized portion of the following, "the amount
of county taxes so apportioned thereto, and also the amount
to be raised as aforesaid for the support of common schools
therein," and inserting the italicized portion of the fol
lowing, "The county clerk shall apportion the county tax,
including the tax for the support of the common schools as
provided for in section 59.075."

In the absence of the constitutional element, all the fore
going history would bring me to the conclusion that the leg
islature intended a complete substitution of a county tax
for common school aid (just as the mill tax is a state tax

for common school aid) for the old county levied tax which
the court had held was not a county tax, but a local tax.
The old tax was never to leave the hands of the local treas
urer, but was all raised for the schools in the particular
municipality, all retained therein and distributed and used
therein alone. The new tax is to be paid over to the county
treasurer and is to be apportioned among the municipalities
of the county on a basis that will distribute to some, more,
and to some, less than is raised "therein," so that it would
be inaccurate, at least as to the latter, to say the entire tax
was raised, in the language of sec. 4, art. X, of the consti
tution, "for the support of the common schools therein."

But, in view of the constitutional provisions, the specific
declaration retained in the law, that the common school

fund income is to be distributed "pursuant to section 5 of
article X of the constitution," which makes the raising of
one half the amount by the municipality a condition prece
dent to participation in the distribution, and the failure to
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make any other provision for local levy as a conditioii of
participating in the distribution of the constitutional com
mon school fund income, I conclude that the tax here in
question was not intended to be a county tax in a sense that
would result in a noncompliance with sees. 4 and 5, art. X,
Const. It would seem, however, that the spirit and sub
stance of the constitutional requirements, rather than the
letter, should be followed. It is to be noted that, although
the constitution requires that the specified amount be by
each town "raised by tax, annually," the court, in St<ite ex
rel. Board of Education v. Hunter, 119 Wis. 450, 459, here
tofore quoted, found compliance therewith by "collection
or the fund being otherwise supplied," and again "by col
lections or by transferring, on account of uncollected taxes,
money from the general funds." Must we, in order to meet
the constitutional requirement, insist that the required
amount shall be literally a "town tax?" It seems to me

that a legislative plan clearly substituting a county tax,
vicariously distributed among the municipalities, but in
such amount that inevitably each municipality's share in

the distribution will greatly exceed the requirements of
sec. 4, art. X, Const., substantially and sufficiently meets
the calls of the constitution. And it seems to me that is

what in effect was done by ch. 536, Laws 1927, by whatever

name we designate the tax or any portion thereof.

It is suggested that such portion of this tax as amounts
to the constitutional requirement, and perhaps as amounts

to the common school fund apportionment, in each munici
pality, may be considered a local tax, and the balance a
county tax. This, however, seems an unusual and illogical
distinction and refinement.

It is suggested also that, inasmuch as this tax took the
place of the former "common school tax," definitely held to
be a local tax and not a county tax, and which therefore

presumably was not included in the previously existing per
centage of valuation limitation on county taxes, this present
tax was not intended to be included within that limitation,

whatever its proper designation or character as a county

or local tax. This is a plausible interpretation of legisla-
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tive purpose, but it is not expressed with sufficient clear
ness to justify complete confidence in its being correct.

Altogether, I am of the opinion that the matter is in such
doubt and error of such far-reaching consequence that the
attorney general should not and cannot give positive an
swer and that, unless and until the legislature shall make
clear a contra intent or the court give contra interpreta
tion, county boards should be advised that not to include
the county school tax provided for by sees. 59.075 and 70.62
(1) in the one per cent of valuation limitation of sec. 70.62
(2) may be contrary to law, with the attendant conse

quences.

FMW

Indigent, Insane, etc. — Minors — Legal Settlement —
Dependent children cannot gain settlement at place of their
residence while being there supported by town of their set
tlement and from which they have removed. Such place
of residence being in different county from town of settle
ment, county court is authorized by sec. 48.33, subsec. (5),
par. (c), Stats., in its discretion, to grant aid to such de

pendent children, but only when approved by state board
of control, such aid to be paid by state and not to operate
to prevent gaining of settlement as does support under
ch. 49.

December 15, 1931.

C. G. Chadek,
Assistant District Attorney,

Green Bay, Wisconsin.

Since the writing to you of the opinion of November 30,
1931,* regarding the legal settlement of the Cisler children,
the attorney general is informed that these children were
supported, ever since the death of their parents, by the
town of New Denmark, Brown county, Wisconsin, although

* Page 1109 of this volume.
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living with their grandparent in the town of Franklin, Ke-
waunee county.

Upon this state of facts, the legal settlement of the chil
dren having been, prior to the death of their parents, in the
town of New Denmark, their settlement continues in that
town, and that town, or Brown county, upon adoption of
the county system of poor relief, is liable for their support.
Sec. 49.02, subsec. (4), Stats.; Scott v. Clayton, 51 Wis.
185; Saukville v. Grafton, 68 Wis. 192; Ettrick v. Bangor,
84 Wis. 256; Sheboygan County v. Sheboygan Falls, 130
Wis. 93; Greenlake County v. Leon, 190 Wis. 166; XI Op.
Atty. Gen. 419; XIII Op. Atty. Gen. 212, 503; XVII Op.
Atty. Gen. 339.
Your first inquiry stated that the children are dependent

on the public for support and requested an opinion as to
who was chargeable with their support. You now inquire
what county is liable for mothers' pension and to call our
special attention to sec. 48.33, subsec. (5) (c), Stats. That
section, as amended by ch. 352, Laws 1931, provides:

*Tn cases in which all other conditions for granting aid
shall be satisfied but in which the child does not have a
legal settlement in the county in which application for aid
is made, such aid may be granted in the discretion of the
court, but only with the approval of the state board of con
trol ; provided, hoivever, that the person having the care of
said child has lived in this state for a period of. one year
next preceding the application for such aid. The entire
amount paid from county funds as aid in such cases shall
be recoverable from the state out of the appropriation made
by subsection (13) of section 20.17. Such aid shall not op
erate to prevent the gaining of a legal settlement within
the county, and shall be chargeable to the state only until
the child shall have acquii'ed such legal settlement and in
no event longer than one year from the date of the first
payment."

You will note that the granting of such aid to these chil
dren by Kewaunee county is specifically placed in the dis
cretion of the court, and also that it must have the ap
proval of the state board of control. This latter require
ment is undoubtedly because of the provision that, until
the aided persons shall have gained a legal settlement with
in the county, aid is payable by the state. Unquestionably,
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under this provision, the county court of Kewaunee county
could, in its discretion and with the approval of the state
board of control, grant aid to these children.

On the other hand, the obligation of the town or county

of their legal settlement to support these children is man
datory. Sec. 49.09, Stats. See Meyer v. Prairie du Chien,
9 Wis. 233; Patrick v. Town of Baldwin, 109 Wis. 342, 349,
and cases above cited.

FMW

Elections — Explanation of requirements of petition of
new political organization for separate primary ticket.

December 15, 1931.

Theodore Dammann,

Secretary of State.

You transmit inquiry from "J. C. Schuman, chairman,"
as to the method of a proposed new party obtaining a sepa
rate party ticket at the primary election, and ask the opin
ion of the attorney general thereon.

Sec. 5.05 (6) (e), Stats., reads as follows:

"Any other political organization which shall file with
the secretary of state, not less than ninety days prior to the
holding of a September primary, a petition signed by not
less than one-sixth of the electors in at least ten counties
therein, or by one-sixth of the electors within any sena
torial, assembly or congressional district, praying that said
organization be given a party ticket at the said September
primary, may have a separate party ticket as a political
party in such district or in the state, as the case may be,
at such primary; and all candidates of such party for the
nomination as candidates for the office of member of the
assembly or of the senate or for representative in congress,
if the petition be signed by electors in the district only, or
for the nomination as candidates for state offices, if the
petition be signed by the above required number of elec
tors in at least ten counties in the state, shall, upon com-
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plying with the provisions of law relative to nomination
papers, be placed upon such ticket. The basis for ascer
taining the number of signers required on any such petition
shall be the same as for ascertaining the number of signers
necessary on nomination papers as provided in this sec
tion."

A new party organization, in order to secure a separate
primary ticket, must file petition therefor with the secre

tary of state not less than ninety days before the primary.
The statute does not require the petition to be in any par
ticular form, so long as the substance of the statute is com
plied with. The petition should state that it is a petition
for a separate party ticket for state offices, or for the offices
of a certain legislative or congressional district, as the case
may be, and should, of course, give the name of the pro
posed party. It is not required to be verified, and as to
signers need only state that they are electors of a certain
county or district, that is, each signer so represents him
self to be. The provision as to nomination papers applies
only to candidates for nomination by the new party, not to
the petition for a party ticket.

The number of signers required is one-sixth of the elec
tors, in at least ten counties for a state ticket and in any
senate, assembly, or congressional district for a ticket for
party nominations in such district. That is, the petition
by the required number of electors in ten counties will en
title the new party to a party ticket for state offices, but
not for state senator, member of assembly, or congress. To
secure the right to such ticket in any district, the statute
requires petition by one-sixth of the electors in that dis
trict. Petitions may be combined, so as to be for a party
ticket for state offices, state senator, member of assembly,
and congressman, or any two of the same, but no ticket
can be had for state senator, member of assembly or con
gressman except a petition be filed therefor that is signed
by one-sixth of the electors in the particular district.

The basis for ascertaining the required number of sign
ers "shall be the same as for ascertaining the number of
signers necessary on nomination papers as provided in this
section." Par. (d), subsec. (6) of "this section" provides:
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"The basis of percentage in each case shall be the vote
of the party for presidential elector receiving the largest
vote at the last preceding presidential election in which
such party had candidates for presidential electors."

This, of course, cannot be literally followed, for the new
party had no candidates for presidential electors at the
preceding presidential election. In but one way can this
requirement be met and that is by one-sixth of the total
vote of all parties for presidential electors, and under said
par. (a) the vote of each party for presidential electors
must be taken to be that of the candidate for elector of
that party who received the highest number of votes.
FMW

Counties — County Salaries — Public Officers — County
Treasurer — County board may reduce amount allowed out
of county treasury for clerk hire or stenographic help pur
suant to subsec. (3), sec. 59.15, Stats., and this would not
amount to decreasing salary of county officer to whom such
clerk or stenogi'apher had been assigned.

December 17, 1931.

Norman B. Langill,

District Attorney,

Marinette, Wisconsin.

You submit as a basis for an opinion the following state
ment of facts:

You state that A is an elective county officer and that for
the past six years the county has allowed a certain sum
for stenographic hire. You ask whether it would be com
petent for the county board during said officer's term of
office to reduce the amount for stenographic hire, and
whether such reduction would constitute a change of said
officer's compensation during his term of office.
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Sec. 59.15, Wis. Stats., provides in part that the county
board at its annual meeting shall fix the annual salary for
each county officer to be elected during the ensuing year,
and that the salary so fixed shall not be increased or di
minished during the officer's term and shall be in lieu of
all fees, per diem and compensation for services rendered,
except certain additions, among which are: reimburse
ment to the district attorney of the amount of his expenses
actually and necessarily incurred in briefing and arguing
criminal cases before the supreme court as required by law,
and traveling within and without his county in the per
formance of his official duties. Neither stenographic help
nor clerk hire is an authorized addition. Subsec. (3) of
sec. 59.15, Stats., was added thereto by ch. 242,'Laws 1915,
and was formerly subsec. (4), par. (b), sec. 694, Stats.
1915, and provides as follows:

"The county board may at any time fix or change the
number of deputies, clerks and assistants that may be ap
pointed by any county officer and fix or change the annual
salary of each such appointee, except that the salaries of
the undersheriff and of the register in probate may be
changed only at the annual meeting."

It is clear that under sec. 59.15, Stats., the salary of a
county officer may not be increased or diminished during
the term of office. The prohibition in this section can not
be abated by allowance for clerk hire, office rent expenses
or by any other device. Etsell v. Knight, (1903) 117 Wis.
540, 543, 94 N. W. 290; Qmuiv v. Faff, (1898) 98 Wis. 586,
74 N. W. 869; Raymer v. Cunningham, (1892) 82 Wis. 39,
50, 51 N. W. 1133; Rooney v. Supervisors of Milwaukee
County, (1876) 40 Wis. 23, 25-26.
In Etsell V. Knight, (1903) 117 Wis. 540, 543, 94 N. W.

290, the supreme court of the state of Wisconsin held pay
ments illegal under a resolution of the county board au
thorizing the county clerk and county treasurer each to
employ a clerk at a specified salary, the court saying:

Any payment, therefore, of public moneys to
said deputies is illegal, not only because such payment prac
tically amounts to an increase of the officer's salary during
his term of office, but also because the law does not au
thorize it."
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In IX Op. Atty. Gen. 301 (1920), it was held that a reso
lution of the county board purporting to make allowance
to county officers for clerk hire to be paid to such county
officials is in effect an attempt to increase their compensa
tion during their term of office and is, therefore, void.
In XI Op. Atty. Gen. 388 (1922), it was ruled that the

county board may not during the district attorney's term
allow him any sums in addition to his salary for clerk hire
or office rent. This opinion was followed in XVII Op. Atty.
Gen. 634 (1928).

In XVI Op. Atty. Gen. 189 (1927), it was held that the
county board may change the number and salaries of depu
ties and clerks at any meeting of the board.

In XIX Op. Atty. Gen. 218 (1930), it was held that the
county board may at any time authorize the district attor
ney to appoint a clerk, the salary of such clerk to be paid
out of the county treasury. It was there ruled that this
does not increase the salary of the district attorney.

Examination of the foregoing statutes, decisions and
opinions leads to the conclusion that when the county board
has fixed the salary of the district attorney with the un
derstanding that the district attorney was to pay out of
such salary any amount necessary for clerk hire or steno
graphic help, the county board may not decrease the salary
of the district attorney during his term by deducting there
from the sum expended for clerk hire or stenographic help.
This would amount to decreasing his salary. However,
when the county board has fixed the salary of a county
officer, it may at any time during his term provide for clerk
hire or stenographic help, the salary to be paid out of the
county treasury, and this would not be increasing the sal
ary of such county officer during his term. XIX Op. Atty.
Gen. 218 (1930). Conversely the county board, having
fixed the salary of a county officer and having made pro
vision for clerk hire or stenographic help, may during
the term of such officer change the number of clerks by re
ducing the amount so allowed for clerk hire and this would
not be decreasing the salary of such county officer dur
ing his term. A public officer takes his office cum onere
and is entitled to no salary or fee except what the statute
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provides. Outagamie Co. v. Zuehlke, (1917) 165 Wis. 32,
40, 161 N. W. 6; Henry v. Dolen, (1925) 186 Wis. 622, 624,
203 N. W. 369. If, therefore, no provision is- made for
clerk hire or stenographic help such county officer must get
along as best he can without such help, if the county board
votes to reduce the amount allowed for such help.
You are therefore advised that the county board may at

any time reduce the amount allowed for stenographic help
or clerk hire under the provisions of subsec. (3), sec. 59.15,
Stats., and this would not amount to a reduction of the sal
ary of the county officer for whom such employee worked.
JWR

Criminal Law — Escape — Prisons — Prisoners Per
son who escapes after being placed out under contract to
work in compliance with sec. 56.08, Stats., may be punished
under sec. 346.45, subsec. (2).
After being recaptured he should be taken into custody

by sheriff and kept in confinement for balance of his term.

December 18, 1931.
T. W. Andresen,

District Attorney,
Medford, Wisconsin.

You state that on September 1, 1931, you convicted a
young fellow for larceny of goods of the value of fourteen
dollars and the court sentenced the man to jail for a period
of six months at hard labor; that Taylor county has no
workhouse and pursuant to sec. 56.08, Stats., the sheriff
entered into a written agreement whereby the father of the
young man promised to employ him upon his farm and also
to be responsible for his conduct, etc.; that the young man
was placed in the custody of his father under the agree
ment and about a week later escaped with a neighbor boy,
took a car and went to the city of Minneapolis and while
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in Minneapolis the police found that the car contained
moonshine liquor and both boys were sentenced to the work
house at Minneapolis.

You also state that the young man then returned after
an absence of three months and you ordered the sheriff to

take him into custody. You state that the question you are
interested in is what you can do with him. You direct my
attention to sec. 56.08, subsec. (4), which provides that
where one in custody performs his labor with industry, he
shall receive one quarter time off for good behavior; also
that if he refuses to work diligently, he may be punished
by solitary confinement for a period not exceeding ten days.

You state that you find no other provision to cover the case
regardless of how serious his violation of the agreement
has been. You inquire whether you can confine hinx only
for ten days or whether he can be kept in confinement for
the balance of his term.

This person is guilty of escape under sec. 346.45, subsec.
(2), Stats. Under the common law a prisoner escaping
from custody while serving a sentence for a criminal offense
is liable to recapture and reconfinement to serve out his sen
tence, the term of his voluntary absence not being counted
in his favor. In re McCauley, 123 Wis. 31. In this connec

tion it is well to note the provisions of subsec. (3), said
sec. 56.08, Stats., which provides:

"The county jail of such county is extended to any place
within the county where said work is provided, and the
sheriff shall at all times have the custody of such prison
ers."

In view of this provision there can be no question but

that this person is guilty of escape. In In re McCauley,
123 Wis. 31, p. 34, Justice Marshall, who wrote the opin
ion of the court, approvingly quoted from 11 Am. & Eng.
Ency. of Law (2d ed.) 313, the following:

" 'Where a prisoner escapes without serving the full term
of his sentence, he may, on being recaptured, in the absence
of any statutory provision, be required to serve the re
mainder of the sentence;.for the essential part of the sen
tence is the punishment, and he will not have borne such
punishment until he has remained in custody for a period
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equal to that which he has been at liberty, and this though
the term for which he was imprisoned may have expired by
limitation.'"

You are therefore advised that the sheriff should hold

this man in custody for the balance of his term. He may
also be punished for escaping under said sec. 346.45, subsec.
(2), Stats.

JEM

Public Health — Pharrfiacy — Aspirin — Attorney gen
eral's department adheres to former opinions that aspirin
may not be sold legally except by registered pharmacists.

December 18, 1931.

Board of Pharmacy,
Racine, Wisconsin.

Attention G. V. Kradwell, President.

You have inquired whether the attorney general is still
in accord with the original opinion given that aspirin may
be sold legally only by registered pharmacists. The opin
ions covering this subject are found in XVI Op. Atty. Gen.
140, XVII Op. Atty. Gen. 497, XVIII Op. Atty. Gen. 480.
You are informed that we adhere to the propositions as
expressed in the opinions cited.
You inquire whether if an action is started by your board

this department will assist in prosecuting the case. To
this we answer that we cannot on our own motion assist
the district attorney in criminal cases unless we are re

quested to do so by the governor. It will then become our
duly to assist.
JEM
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School Districts — Taxation — Under provisions of ch.
303, Laws 1925 (sec. 74.78, Stats.), one school district may
recover from another school district taxes on property in
former school district which have been erroneously as
sessed, levied and paid to latter district. Such statute con
taining no limitation as to number of years for which such
recovery may be had, no such limitation exists.

December 18, 1931.

John Callahan, State Superintendent,
Department of Public Instruction.

You state that on September 26, 1925, this department
rendered an opinion to the effect , that one school district
may recover from another school district taxes on prop
erty in the former school district which have been er
roneously assessed, levied and paid to the latter school dis
trict and that ch. 303, Laws 1925, contains no limitation as
to the number of years for which such recovery may be
had.

You state that in a recent case of this kind it appears
that a legal advisor of a school district board has stated
that it is his judgment that the number of years for which
said recovery may be had is limited to six. You inquire
whether we have found any provision of law that will cause
us to change our said decision.
This opinion is reported in XIV Op. Atty. Gen. 443. The

statute in question reads as follows:

"A new section is added to the statutes to read: 40.22.
Whenever any tax owing by one school district is errone
ously assessed against the property of and paid by another
district, the latter district shall be reimbursed as follows;
"The officers of the district paying such tax shall make

application to the town clerk of the town containing the
other district for a correction of such error by extending
said tax so paid on the succeeding tax roll of his town
against the property in the district which should have paid
the tax. After and upon such erroneous assessment and
payment having been proven, said clerk shall on the next
succeeding tax roll of his town extend against the property
of the district which should have paid the former tax a sum
sufficient to reimburse the other district for the amount so
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paid, with interest at six per cent from date of payment,
and the same shall be collected and paid as other school dis
trict taxes are collected and paid. When such tax is paid
to the town treasurer he shall draw his warrant therefor
payable to the treasurer of the district which paid such
taxes."

It was held that because said ch. 303 contains no limi
tation as to the number of years for which taxes may be
recovered, it was the opinion of this department that no
such limitation exists. We still adhere to said opinion. You
will note that the action of the district officers in making
application to the town board is not an action at law and
the statute of limitation against actions at law does not
apply. The officer may make this application at any time
when he becomes aware of the errors that have been made
and if he can prove that there was an erroneous assess
ment and payment, it becomes the duty of the town clerk
to extend on the next succeeding tax roll of his town against
the property of the district which should have paid the
former tax a sum sufficient to reimburse the other district
for the amount so paid, with interest at six per cent from
the date of payment, and the same shall be collected and
paid as other school district taxes are collected and paid.
In this connection a decision of our court in the case of

Stute Gx Tel. Blaine v. Evickson, 170 Wis. 205, is apropos.
In that case the tax commission made a reassessment of the
property of the town under the provisions of the law and
the town clerk failed to apply said corrections to the tax
roll. This had continued for a number of years. The court
said, p. 216:

"It is urged by the defendant that inasmuch as the re
assessment rolls were not used in the levy and apportion
ment of taxation in the tax roll next following the comple
tion of the reassessment, they have no longer any force or
validity. We think the statutory direction to the town clerk
to include corrections made on the basis of the reassess
ment in the levy and apportionment of the tax roll next
following and completion of the reassessment is a continu
ing mandate to that officer, and imposes upon him the duty
of including such corrections as are necessary to give effect
to the reassessment until it has been actually carried out
in the manner provided by law."
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The provisions of ch. 303, Laws 1925, now sec. 74.78,
Stats., require the officers to make application to the town
clerk and the town clerk to extend the tax upon the next
succeeding tax roll. This is a continuing mandate to the
officers and continues until it has been complied with.

You are therefore advised that we adhere to the former
decision made by this department heretofore referred to.
JEM

Municipal Corporations — School Districts — City School
Plan — City of fourth class whose territory consists of
more than one school district, part of which is outside of
city limits, is not subject to sees. 40.50 to 40.60, Stats.

December 18, 1931.

John Callahan, State Superintendent,
Department of Public Instruction.

In your recent communication you state that in a city of
the fourth class it occurs that an adjoining school district
is partly within the city and partly without. The question
then is: Do sees. 40.50 to 40.60, Stats., apply?

This department has held that under the provision of ch.
425, Laws 1927, which enacted sees. 40.50 to 40.60 of the
statutes, the public schools of Reedsburg, city of the fourth
class, and schools of other cities similarly situated, come
under city school plan provided by sec. 40.50, Stats., with
out any vote or action on part of electors. The school dis
trict of Reedsburg comprised the city plus considerable ter
ritory in the town of Reedsburg. XVI Op. Atty. Gen. 733.

In another opinion it was held that the schools in the
city of Sparta, city of the fourth class, consisting of terri
tory in city and some territory outside city when city school
plan was adopted by provisions of sees. 40.50 and 40.51 et
seq., Stats., constitute a city school district with territory
outside the city attached to the city for school purposes as
there provided under provisions of sec. 40.50. XVIII Op.
Atty. Gen. 347. See also XVII Op. Atty. Gen. 211.
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The'Conclusions reached in these opinions were approved
by the supreme court in the case of State on Corn-plaint of
Grelle et at. v. Carroll et al., 234 N. W. 875. Here, however,
we have a situation which is different from any of those
dealt with in the opinions or in the Grelle case above re
ferred to. Here we have part of the territory of a city of
the fourth class comprising one school district and the bal
ance of the territory of the city of the fourth class to
gether with outside territory comprising another district.
Do sees. 40.50 to 40.60 apply in such a case?

Sec. 40.50, Stats., provides:

"Sections 40.50 to 40.60 provide a plan or system of
school administration for each city of the fourth class whose
territory constitutes an entire school district, and each city
of the second or third class, to the end that city schools
shall be as nearly uniform as practicable. All general
school statutes govern city schools as far as applicable, and
as they are in harmony with this plan. This plan shall be
come effective on July 1, 1928, except that the members of
school boards shall be elected the first Tuesday of the pre
ceding April."

Sec. 40.51, subsecs. (1) and (2), provides:

"Each city, affected by this plan, is a single and separate
school district; and any territory outside of the city which
is joined with city territory in the formation of a school
district, when this plan becomes effective, is hereby at
tached to the city for school purposes.
"The electors residing in such attached territory shall

have the right to vote on all school matters which are sub
mitted to or are voted on by the city electors, and may ex
ercise such right at the city polling place nearest to their
respective residences, without being required to register."

In the Grelle case our court said, p. 878:

"hi * * Section 40.50 is, to be sure, not as plain and
definite in meaning as it might be. Standing alone, its
language would give rise to considerable confusion. Its
plain end or purpose, however, is clearly expressed as fol
lows: 'To the end that city schools shall be as nearly uni
form as practicable.' * =n h=

"Section 40.51 is much more specific and rather control
ling as to the scheme of the city school plan. This section
provides that 'each city, affected by this plan, is a single and



Opinions of the Attorney General 1181

separate school district; and any territory outside of the
city which is joined with said territory in the formation of
a school district, when this plan becomes effective, is hereby
attached to the city for school purposes.' Here again it
seems clear that, had the Legislature intended section 40.51
to apply only to cities of the second and third class having
outside territory, as contended by the plaintiffs," it would
have been a simple matter to have so provided by incorpo
rating into subsection 1 of said section language similar to
the following: 'And any territory outside of a city of the
Second or Third Class which is joined,' etc., or by further
incorporating into subsection 2 of said section language
similar to the following: 'The electors residing in territory
attached to cities of the Second and Third Class shall have
the right to vote, etc.' The fact that the Legislature did
not so provide leads to the conclusion that chapter 425 was
intended to apply to all cities of the fourth class in which
a single school district existed, regardless of whether there
vvas, in fact, outside territory joined thereto. * *

The court here came to the conclusion that this law ap
plied to all cities of the fourth class in which a single school
district existed regardless of whether there was in fact out
side territory joining thereto. This excludes a city of the
fourth class whose territory comprises one whole school
district together with a part or parts of other school dis
tricts. In such a case there is more than one school dis
trict interested and it would necessarily require a joining
of school districts. This was not contemplated by the stat
utes nor by the decision of our court.
You are, therefore, advised that we are of the opinion

that sees. 40.50 to 40.60 do not apply to a city of the fourth
class whose territory comprises more than one district and
includes some territory outside of the limits of the city of
the fourth class.

JEM
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Bridges and Highways — Road Machinery — Snow Re
moval — Public Officers — County Highway Committee —
Under sec. 82.06, subsec. <1), Stats., county highway com
mittee may not purchase snow removal machinery without
authority of county board.

County highway committee may rent trucks and other
snow removal machinery with option of purchasing same
in event county board later authorizes purchase of such
equipment.

December 18, 1931.
Otto F. Christenson,

District Attorney,
Lancaster, Wisconsin.

You submit for the consideration of this department,
with a request for an opinion thereon, the following state
ment of facts:

The county board of Grant county at its annual session
made no appropriation for the purchase of machinery and
equipment for snow removal, except that the said county
board appropriated the sum of five thousand dollars to be
used for snow removal on highways. It appears that Grant
county now wishes to take advantage of sec. 84.07, Stats.,
as amended by ch. 22, Laws 1931, and wishes to enter into
an arrangement with the state highway commission to keep
state trunk highways clear of snow during the coming win
ter. In order to do this, it will be necessary for the county
highway committee to purchase approximately five thou
sand dollars' worth of snow removal equipment. The coun
ty highway committee wishes to purchase this equipment
on a four-year plan, paying for the same in four annual
payments. The committee expects to pay for the snow re
moval equipment so used in the removal of snow from the
state highways from the moneys received from the state.
You inquire whether the county highway committee has au
thority to purchase snow removal equipment on the instal
ment plan and thereby to bind Grant county or succeeding
committees for the payment of such moneys in years to
come. You also inquire as to what, if anything, can be
done by a county highway committee in the way of dealing
with the state highway commission for snow removal in its
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county where no appropriation is made by the county board
to take care of the purchase of equipment for such snow
removal.

It is the opinion of this department that the county high
way committee may not purchase snow removal machinery
without authority of the county board. Sec. 82.06, Stats.,
provides in part:

"The powers and duties of the county highway commit
tee shall be:
"(1) To purchase and sell county road machinery as au

thorized by the county board.

The county board of Grant county not having made an
appropriation for the purchase of machinery and equip
ment fo^ snow removal and not having authorized the
county highway committee to purchase such machinery, it
is clear that the county highway committee has no author
ity to purchase such machinery on a four-year plan and
to bind Grant county for the payment of such machinery
upon an instalment plan. See XVI Op. Atty. Gen. 372 and
XVIII Op. Atty. Gen. 4.
In answer to your second question I wish to state that the

only thing which suggests itself to me at the time is that
the county receiving revenues from the state for snow re
moval on the state trunk highways might use such revenue
in an arrangement whereby it would rent trucks and other
snow removal equipment with the option of purchasing the
same and having the rental apply on the purchase price in
the event that the county board authorizes the county high
way committee to purchase such snow removal machinery.
HHN
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Automobiles — Law of Road — Use of truck to haul milk
over regular route for compensation is use of such truck
for commercial purpose within meaning of sec. 85.01,

Stats.

Use of truck for commercial purpose for which proper
license plates have not been secured is punishable under
sec. 85.91 (la).

December 18, 1931.
Sidney J. Hanson,

District Attorney,

Richland Center, Wisconsin.
You submit for the consideration of this department with

a request for an opinion thereon, the following statement
of facts: You state that a certain party furnished qroper
certification as to farm use and farm truck pfates were
issued to him for his truck at a fee of five -dollars under

sec. 85.01, subsec. (4), par. (c), Stats., amended by ch.
22, Laws 1931. Since the issuance of these farm truck

plates he has been hauling milk on a regular route for other
farmers and has been receiving compensation therefor.
Upon the above statement of facts you ask the following
questions: 1. Would the use of a truck to haul milk over a
regular route for farmers for compensation be considered
a commercial use or farm u.se of such truck? 2. If such

use of a truck be considered a commercial purpose would
this be punishable under sec. 85.01 (4) (i), or would it be
subject to the penalty prescribed in sec. 353.27, Stats.?

1. Sec. 85.01 (4) (c), Stats., as amended by ch. 22, Laws
1931, provides in part:

"For the registration of each motor truck or motor de
livery wagon having a gross weight of one and one-half tons
or less, a fee of ten dollars, except that the fee for a truck
owned and operated by a farmer for farm use and not for
commercial purposes shall be five dollars; * *

Farming is the business of cultivating land, or employ
ing it for the purpose of husbandry. In re Drake, (1902)
114 Fed. 229, 231. Hence, the use of a truck for farming
purposes is such a use as will tend to promote the business
of cultivating land or employing it for the purpose of hus
bandry. A commercial transaction or commerce includes
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the transportation of goods and persons, as well as sale or
barter with numerous incidents thereof. Ruck v. C. M. &

St P. Railway Co., (1913) 153 Wis. 158, 162, 140 N. W.
1074.

In view of the foregoing, it is clear that the use of a
truck to haul milk for farmers over a regular route for
compensation is not a use of such truck for farm purposes,
but is rather a use of such truck for commercial purposes
within the meaning of sec. 85.01 (4) (c), Stats., as amend
ed by ch. 22, Laws 1931.

2. It is the opinion of this department that the use of a
truclc for commercial purposes for which truck farm plates
have been secured at a fee of five dollars under the pro

visions of sec. 85.01 (4) (c), is punishable under the pro
visions of sec. 85.91 (la).

In XIX Op. Atty. Gen. 307 (1930) this office ruled that
violations of sec. 85.01, subsec. (1), Stats. 1929, are subject
to the penalties prescribed by sec. 353.27, Stats., but that
the penalties so imposed should not exceed those prescribed
by sec. 85.22, subsec. (2), Stats. 1927. The 1931 legislature
amended sec. 85.91 prescribing penalties for violations of
certain sections of ch. 85, Stats., to include the violations

of sec. 85.01.

Sec. 85.91, (la), as amended by ch. 213, Laws 1931, reads
as follows:

"Any person violating section 85.01 shall be punished
by a line of not less than ten dollars nor more than one
hundred dollars, or by imprisonment in the county jail not
to exceed ninety days or by both such fine and imprison
ment. Such penalty may be imposed by any judge or jus
tice of the peace, notwithstanding any statutes defining the
jurisdiction of judges and justices in any county."

You are therefore advised that the use of a truck for

commercial purposes without the proper license plates is
punishable under the provisions of sec. 85.91, subsec. (la).
HHN
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Automobiles — Registration — Courts — Clerk of court
is not required to transmit to secretary of state transcript
of judgment in civil action in which negligence in operat
ing motor vehicle is charged, unless there is finding of neg

ligence by court.

December 18,1931.
Clark J. A. Hazelwood,

Assistant District Attorney,
Milwaukee, Wisconsin.

You inquire whether the clerk of the civil court of Mil
waukee county must certify to the secretary of state the
transcript of a judgment in an action wherein the com
plaint charged the defendant with negligent operation of a
motor vehicle and where the judgment was entered upon
an offer of judgment made by the defendant in order to

settle the case.

Sec. 269.02, Stats., is quoted below:

"The defendant may, in any action, at any time before
the trial, serve upon the plaintiff an offer, in writing, to
allow judgment to be taken against him for the sum, or
property, or to the effect therein specified, with costs. If
the plaintiff accept the offer and give notice thereof in writ
ing, before trial, within ten days, he may file the summons,
complaint and offer, with an affidavit of service of the no
tice of acceptance, and the clerk must thereupon enter judg
ment accordingly. If notice of acceptance be not given the
offer is deemed to be withdrawn and cannot be given as
evidence nor mentioned on the trial, and if the plaintiff
fail to obtain a more favorable judgment he cannot recover
costs, but must pay defendant's costs from the time of the
offer."

It will be noted that in such a case the judgment must be
entered by the clerk and there is no provision for any find
ings of fact or law.

Sec. 85.08 (11), Stats., directs the clerk of the court to

forward to the secretary of state a certified copy of the
judgment or a transcript thereof, but the language of the
section makes it clear that the suspension of the license is
to take place only when the holder shall have been found
negligent in respect to his operation of a motor vehicle and
a judgment shall have been rendered on account thereof
against him.
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Judgment by consent does not give rise to the legal impli
cation of liability on the part of the defendant. See 3 Free
man on Judgments (5th ed.), p. 2773, 12 C. J. 339, Moffitt-

West Drug Co. v. Byrd, 92 Fed. 290, Wentwortk v. Lord,
39 Me. 71, Tyler & Apperson v. Hamilton, 108 Ky. 120,
Colhurn v. Groton, 66 N. H. 151, Cheshire v. Des Moines
City Ry. Co., 153 Iowa 88, Orth v. Merchantile T. Institu
tion, 5 Utah 419.

Therefore, in the case under consideration, where there
are no findings as to negligence, either express or implied,
the statute is inoperative, and the clerk of the court is un
der no obligation to send to the secretary of state a certi

fied copy of the judgment.
SB

Automobiles — Common Carriers — Annual permit fee

imposed by sec. 194.16, subsec. (3), Stats, (ch. 454, Laws

1931), does not apply to year in which permit is issued.

December 18, 1931.

A. R. McDonald, Commissioner,
Public Service Commission.

You refer to subsec. (3), sec. 194.16, as created by ch.
454, Laws 1931, and inquire whether the annual payment
to be jnade by a motor vehicle hauling company is five dol
lars or ten dollars. The material portion of this section is
quoted below:

"* * * Every application for a permit shall be ac
companied by a fee of five dollars for each vehicle for the
operation of which authority is sought. Prior to February
first of each year, every holder of a permit shall also pay
to the commission an annual fee of five dollars for each
vehicle for the operation of which a permit is in force.
Such fees collected under this section shall be paid into
the general fund of the state. * *"

It is only "every holder of a permit" who is required to

pay the annual fee of five dollars. Such annual fee, in the

absence of specific statutory language to the contrary, ap

plies to the calendar year beginning January 1, one month
being allowed within which to make the payment. It fol-
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lows that one who is not a "holder of a permit" on January
1 is not required to pay the annual fee for that year.
When one applies for a permit at some date after Janu

ary 1, however, he must then pay the five dollar application
fee. In such a case no annual fee is due until the following
January 1, when the annual fee payable prior to February
1 accrues.

The fact that all motor vehicle hauling companies must
perforce apply for permits when this law becomes effective
on January 1, 1932, and at that time pay the application

fee, makes it appear unlikely that the legislature intended
that all such permittees should also, within a month of
paying the application fee, be obliged to pay an annual fee

for 1932 in similar amount. Had such been the intent, the

legislature would naturally have adopted the simple ex
pedient of requiring both fees to be paid at the time the
application is made. As the law stands, however, there is
no specific provision for the collection of an annual fee
for the year during which the permit is granted.
SB

Insurance — Health and Accident Mutuals — Assess

ment health and accident associations may not be organized
in or admitted to this state without complying with ch. 208,
Stats.

December 18, 1931.
H. J. Mortensen,

Commissioner of Insurance.

You submit the following request for an opinion with
respect to the assessment health and accident associations:

"We have at the present time three such domestic asso
ciations operating in this state which were organized un
der the statutes of 1898, section 1955a. Section 208.03,
Wisconsin Annotations traces the history of 1955a.
"Chapter 425 of the laws of 1919 specifically provided for

the organization of such societies under section 1955i/-3.
Chapter 291, section 3 of the session laws of 1923 renum
bered sections 1955y-l to 19552/-3 to 207.03 to 207.05. It
appears that 207.05 did not replace section 1955i/-3 as chap
ter 104 of the session laws of 1923 repealed section 19552/-3
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relating to the organization of new assessment health and
accident associations. Chapter 291, section 3 of the ses
sion laws of 1923 renumbered sections 1895m to 1921 to
201.01 to 201.51.

"Subsection 1 (a) of section 208.03 of our present stat
utes provides that fraternal beneficiary societies or mutual
benefit societies may be incorporated as provided in sec
tions 201.02 to 201.22, inclusive. Subsection (2) of sec
tion 201.01 reads 'mutual benefit society' includes all frater
nal and beneficiary corporations, societies, orders, or associ
ations for the relief of members on the mutual or assessment
plan.
"Chapter 664 of the session laws of ,1911 provided that a

'fraternal benefit society' shall be held synonymous with a
'mutual benefit society.'
"In view of the repeal of section 1955]/-3 of the laws of

1923 which specifically refers to assessment health and ac
cident associations, can such associations be organized or
admitted to this state without complying with chapter 208
of our present statutes?"

The history of the legislation as outlined by you has been
examined and this office is of the opinion that ch. 291, Laws
1923, which was a revisor's bill, did not restore to the stat
utes sec. 19552/-3, which had been previously repealed by
ch. 104, Laws 1923. The title of ch. 291 reads as follows:

"An Act to renumber and rearrange the titles, chapters
and sections of Part I of the statutes not before renum
bered and to make statutory references therein conform to
such renumbering, hut making no change in the meaning
of the law."

At the time this law was enacted, sec. 1955i/-3, Stats.
1921, was no longer on the statute books, having been re
pealed theretofore.

You are therefore advised that assessment health and
accident associations may not be organized or admitted to
this state without complying with ch. 208, Stats.
SB
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Military Service — Taxation — Ruling in XX Op. Atty.
Gen. 270, that federal world war veterans' act of 1924 (38
U. S. C. A., sec. 454) does not exempt from property taxa
tion by state real or' personal property purchased with
money received under act by guardian of incompetent sol
dier, is adhered to.

December 18, 1931.

Stanley A. Staidl,

District Attorney,

Appleton, Wisconsin.
You call attention to XX Op. Atty. Gen. 270, dated May

8, 1931, ruling to the effect that the federal World War
veterans' act of June 7, 1924, does not exempt from prop

erty taxation by the state, real or personal property pur
chased with money received under the act by the guardian
of a mentally incompetent soldier.
You enclose a copy of a decision of the supreme court

of Georgia in Rucker v. Merck (Ga., June 10, 1931), 159
S. E. 501, holding that lands purchased with funds received
by a veteran under the act are, by that act, exempt from
state taxation.

You ask whether that decision would enable this depart
ment to reconsider its ruling in XX Op. Atty. Gen. 270.
A careful search has revealed one additional recent case

upon the subject in question. In that case the supreme

court of North Carolina held that property (land and an
automobile) purchased by a veteran with funds received
under the act of 1924 is not exempt from state taxation.
Martin v. Guilford County (N. C., June 15, 1931) 158 S.

E. 847.

The two courts in the above cited cases were consider

ing and construing the same exemption provision of the act
of 1924 (38 U. S. C. A., sec. 454), yet reached directly op
posite conclusions.
In view of this conflict of authority, and in view of the

fact that our own supreme court has not passed upon the
question, no sufficient ground seems presented for revers

ing or modifying the ruling of this department in XX Op.
Atty. Gen. 270, covering the same exemption provision.
That ruling is therefore adhered to.

FCS
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Bridges and Highivays — Public Lands — Use of private
road on state property for operation of busses under spe
cific permit will not result in making road public highway
by user.

December 19, 1931.
Board of Control.

Attention A. W. Bayley.

You state that a public service company desires to op
erate busses over a private road on property of the state
at the northerly edge of ihe Wisconsin state reformatory
property near Green Bay, thus making a connection be
tween what is known as the upper road and the lower road;
that the proposed operation would be of value to the re
formatory but that you are anxious to have the road retain
its character as a private road. You inquire whether the
request of the public service company may be granted with
out disturbing the private character of the road.
The use of the road in question for the -operation of

busses as common carriers of passengers under permission
granted by the board of control would not have the effect
of making the road public in character. It is only adverse
use by the public which ripens into a public right to use as
a highway. Where the use is permitted, such use cannot
be adverse. It is suggested, therefore, that your board
could properly grant written permission to the public serv
ice company to operate its busses over the road in ques
tion, specifically indicating in such written permission the
character of the road and reserving the right to cancel the
permission at pleasure. A suggested form for such a per
mit is attached for your convenience.
SB
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Taxation — Tax Sales — Co.unty board is not required
to put up for sale at less than face value all tax certificates
held by it; it may, in exercise of good business judgment,
put up for sale at less than face value only portion of cer
tificates held by it.

December 19, 1931.

Edmund H. Drager,

District Attorney,

Eagle River, Wisconsin.

You state that sec. 75.34, subsec. (2), Stats., provides a

method for the sale by the county of tax certificates at less
than face value. You ask whether the county may sell a

portion of the tax certificates held by it in conformity with
the above section or whether it must sell all-of the certifi

cates held by the county at such a sale.
It is the opinion of this department that a county may,

under the provisions of sec. 75.34, subsec. (2), sell at less
than face value all of the tax certificates held by it and that

the county is not required to put up for sale for less than
face value all of the tax certificates held by it.

Sec. 75.34, (2), provides:

"No county board shall, at any session thereof, sell, con
vey or transfer, or order or direct the sale, conveyance or
transfer of any tax certificates owned or held by the county
at less than the face value thereof unless such board shall
have previously directed the county clerk to give notice of
their intention so to do by publication thereof for four suc
cessive weeks in some newspaper published in the English
language in such county and having a general circulation
therein, and such notice has been so given. Any and all
sales, conveyances or transfers of such tax certificates made
in violation of these provisions shall be null and void."

Sec. 59.07, subsec. (6), empowers the county board of
each county to "Represent the county and have the care of
the county property and the management of the business
and concerns of the county in all cases where no other pro
vision is made."

Sec. 75.34, (2), contains no express provision concerning

the duties or powers of the county board to offer for sale
at less than face value all or only a part of the tax certifi

cates held by the county. There is no requirement in the
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law that the county sell all of the tax certificates held by
it at such a sale. It would seem then that the county board
must act under the provisions of subsec. (6), sec. 59.07, re
lating to the management of the county's business. If the
county board feels that in the exercise of good business
judgment the best interests of the county would be pro
moted by offering for sale at less than face value only a part
of the tax certificates held by the county, we can find no
obstacle in the law to such action on their part. The coun
ty's moneys should enjoy the benefit of the same business
management that an individual would accord to his per
sonal affairs. See Attorney General ex rel. Blied v. Levi-
tan, (1928) 195 Wis. 561, 564-565, 219 N. W. 97; Town of
Bell V. Bayfield County, No. 270, August, ~1931, term (de
cided by the supreme court of Wisconsin on December 8,
1931); and XVIII Op. Atty. Gen. 361 (1929).
HHN

Public Officers — County Board Member — Dance Hall
■Supervisor — Malfeasance — Under sec. 66.11, subsec. (2),
Stats.,. member of county board is ineligible to position of
public dance supervisor; under 348.28 such contract is void
and board member is not entitled to receive compensation
for services rendered as public dance supervisor in county.

December 19, 1931.
Earl-E. Schumacher,

District Attorney,
Beaver Dam, Wisconsin.

You submit for the consideration of this department,
with a request for an opinion thereon, the following state
ment of facts:

You state that, pursuant to sec. 59.08, subsec. (9), Stats.,
Dodge county has enacted a dance hall ordinance which,
among other things, provides in section 10 thereof:

"All fees arising hereunder shall be paid into the county
treasury and the compensation of dance hall inspectors
shall be paid by the county treasurer as other moneys are
paid upon order issued by the county clerk and the chair
man of the county board."
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Section 4 of this ordinance provides that five dollars shall
be paid to the county clerk as an inspection fee, and sec
tion 6 of the ordinance provides:

"Dance supervisors, including the supervisors of the
town, shall receive as compensation the sum of five dollars
for each dance they may supervise and shall pay their own
livery hire and expenses."

The question presented in this connection is whether a
member of the county board is eligible to hold the position
of dance inspector and may receive pay for services ren
dered as a public dance supervisor in the county.

It is the opinion of this department that a member of
the county board is ineligible to hold the position of county
dance supervisor under the express provisions of sec. 66.11,
subsec. (2), Stats., and may not receive pay for services

so rendered.

Subsec. (2), sec. 66.11, provides:

"No member of a town, village, or county board, or city
council shall, during the term for which he is elected, be
eligible for any office or position which during such term
has been created by, or the selection to which is vested in,
such board or council."

Sec. 59.08, subsec. (9), which relates to ordinances passed
by county boards for the regulation, control, prohibition
and licensing of dance halls, and the like, contains the fol
lowing provision:

*  * Upon the passage of such an ordinance the
county board shall select from persons recommended by
the county board a sufficient number thereof whose duty
it shall be to supervise public dances according to assign
ments to be made by the county, board. Such persons while
engaged in supervising public dances or places of amuse
ment shall have the powers of deputy sheriffs, and shall
make reports in writing of each dance visited to the coun
ty clerk, and shall receive such compensation as the county
board may determine and provide.

Sec. 59.08 (9) provides further that ordinances enacted
pursuant to this section "shall provide for such license fees
as shall yield so nearly as may be possible sufficient rev
enues for administering their provisions."
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Sec. 348.28, Stats., provides, in part:

"Any ofRcer * * * of any * *' * county * * *
who shall have, reserve or acquire any pecuniary interest,
directly or indirectly, present or prospective, absolute or
conditional, in any way or manner, * * * in any con
tract, proposal or bid * * =■' in relation to any public
service, h: * * punished * *. Any con
tract, to which * * * any * * ='= county is a party,
entered into in violation of the provisions of this section,
shall be absolutely null and void and the * county
shall incur no liability thereon."

Under the provisions of subsec. (9), sec. 59.08, the se
lection of a supervisor of public dances is vested in the
county board. Under the express provisions of subsec. (2),
sec. 66.11, a member of the county board is ineligible to
the position of county dance inspector because the selection
to such position is vested in the county board. Under the
provisions of sec. 348.28 such a contract of employment by
a member of the county board is void and a member of the
county board cannot receive pay for such services. Henry
V. Dolen, (1925) 186 Wis. 622, 203 U- W. 369; Quayle v.
Bay field County, (1902) 114 Wis. 108, 115, 89 N. W. 892;
XIV Op. Atty. Gen. 494 (1925).

The method of collecting the fees to pay for proper su
pervision of public dance halls is not controlling. The stat
utes and adjudications mkke it clear that under the exist
ing law a contract of employment as public dance super
visor by a member of the county board is prohibited.

You are therefore advised that under sec. 66.11 (2),
Stats., a member of the county board is ineligible to hold
the position of public dance supervisor, that under sec.
348.28 such a contract is void and that such county board
member cannot receive pay for services rendered as public
dance supervisor in the county.
HHN
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Corporations — Public Utilities — Navigable Waters —
Right of public utility to maintain structures in navigable
stream under permission of United States war department
and by virtue of private contract constitutes interest in
land, subject to condemnation for right of way purposes.

December 19, 1931.

M. W. Torkelson,

Acting State Highway Engineer.
You have submitted a statement of the Wisconsin Pub

lic Service Corporation in remonstrance against the con
struction of a bridge in the Fox River at De Fere, which
apparently was submitted to the war department of the
United States at a hearing held by that department with
respect to the authorization of said bridge. This statement
sets forth that the Wisconsin Public Service Corporation
owns and operates certain towers and other property in the
Fox River, and on the banks thereof, such structures hav

ing been placed there pursuant to permits granted by pri
vate owners or by the United States war department. It
is alleged that the construction of the bridge as proposed
would make the relocation of these structures necessary.
The remonstrant indicates that it will be satisfied and will

not oppose the construction of the bridge provided the high
way commission secures for it a suitable new location and

rights of way for such structures, including the necessary
government permits, and reimburses it for its necessary
expense in relocating such structures. You request advice
as to your obligations under the circumstances.

Neither your letter nor the statement of the Public Serv
ice Corporation gives sufficient facts to justify a conclusion
as to whether that corporation is the owner of rights in
land under the Fox River. If it does enjoy such owner
ship, and the construction of the bridge as proposed will
deprive it of the beneficial use of such rights in land, it is
unquestionably entitled to compensation therefor. The rule
in Wisconsin is that the owner of riparian property on a
navigable stream holds title to the land constituting the bed
of the river to the thread of the stream. It has been held,

for example, that the city of Milwaukee could not construct
a bridge across the Milwaukee River where portions of the
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bridge structure would be placed on the portion of the bed
of the stream, title to which was held by private parties
under the above rule, without paying compensation there-
-for. Metropolitan Inv. Co. v. Milwaukee, 165 Wis. 216.
Any lawful rights in land which this corporation pos

sesses in the river or on the banks thereof may be acquired
by the state highway commission under the provisions of
sec. 82.02, siibsec. (16), Stats., as created by ch. 22, Laws
1931. This section reads as follows:

"To acquire any lands or rights in lands that the com
mission may deem necessary to carry out any highway im
provement made by the state, in the manner provided for
town boards and county highway committees in section
81.08, section 83.07, and section 83.08. Lands permanently
acquired shall be held in the name of the state."

If the commission is satisfied that this corporation is the
owner of rights in land the use of which it would be de
prived of by reason of the construction of the proposed
bridge, no reason is perceived why the commission may not
proceed to acquire such rights in land by voluntary agree
ment or by condemnation in the same manner as other
lands are acquired for right of way purposes.
SB

Counties — Common School Tax — Taxation — County
Tax Rate — County boards should be advised that not to in
clude tax for common schools of two hundred fifty dollars
per teacher, under sees. 59.075 and 70.62 (1), Stats., as
county tax under one per cent of valuation limitation on
county taxes imposed by sec. 70.62 (2), may be contrary
to law.

December 21, 1931.
C. E. Shaffer, Chief Clerk,

Assembly Chamber.
I am in receipt of Resolution No. 19, A., asking opinion

"whether the equalization tax levied for school purposes
must be included in determining the maximum tax levy for
county purposes which may be made under subsec. (2) of
sec. 70.62."
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Subsec. (2), sec. 70.62, Stats., provides a limitation, not
on "tax levy for county purposes," as recited in the reso
lution, but upon '-'county taxes." The difference in terms
is not to be overlooked.
The question propounded in your resolution was the sub

ject of an opinion, December 14, 1931, to Giles V. Megan,
district attorney of Oconto county. In that opinion the
history of the "county school tax," referred to in your res
olution as the "equalization tax levied for school purpose,"
was examined in detail. Prior to 1927 the "county school
tax," by virtue of being levied in each municipality at a
rate that would produce in that municipality the amount
distributed thereto upon a school census basis by the state,
and retained and distributed therein for the use of the
schools therein, was a local and not a county tax, although
levied by the county board. Ch. 536, Laws 1927, however,
changed this method and provided for a uniform tax rate
throughout the county for the use of the common schools,
not to be retained by the local treasurers, but to be paid
to the county treasurer and by him distributed among the
municipalities of the county in accordance with the number
of teachers employed in each, so that some municipalities
receive more and some less than the amount raised therein.
This method destroyed the characteristics of the former tax
which led the court to hold that it was a local tax. and in
the opinion of December 14, it was said, pp. 1165, 1167:

"In the absence of the constitutional element [which re
quires that each municipality shall raise a certain tax in
order to be entitled to its share of the state common school
fund income] all the foregoing history would bring me to
the conclusion that the legislature intended a complete sub
stitution of a county tax for common school aid (just as the
mill tax is a state tax for common school aid) for the old
county levied tax which the court had held was not a county
tax, but a local tax. * * *.

U:\-.

"Altogether, I am -of the opinion that the matter is in
such doubt and error of such far-reaching consequence that
the attorney general should not and cannot give positive
answer and that, unless and until the legislature shall make

* Page 1155 of this volume.
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clear a contra intent or the court give contra interpreta
tion, county boards should be advised that not to include
the county school tax provided for by sees. 59.075 and
70.62 (1) in the one per cent of valuation limitation of
sec. 70.62 (2) may be contrary to law, with the attendant
consequences."

In your resolution you state as inducement to an inter
pretation that the tax in question is not a county tax, that
"this Legislature in ch. 41, Laws 1931, amended subsec.
(2), sec. 74.15, to give the equalization tax levied by the
counties for school purposes a status of a school tax." Ch.
41, Laws 1981, provided that the tax in question should be
paid by the local treasurer to the county treasurer next in
order after payment of the state tax. This merely changed
the order of payment of this particular tax to the county
treasurer, placing it ahead of the taxes to be retained in the
localities.

Inference might be drawn that ch. 41, Laws 1931, took
this tax out of the term "county taxes" because it leaves
that term in the section in such a way that it refers solely
to county taxes other than this school tax. The obvious,
and it seems to me, sole purpose of this act was to make
certain that the county should receive these taxes from the
localities regardless of tax delinquency, because the law
requires the counties to make the distribution and it was
necessary to make certain of the cash wherewith to do so.
See XX Op. Atty. Gen. 747. The purpose of this bill merely
to change the order of payment should not be extended to
make so radical a change in the tax laws as to" permit in
creased levies by counties, without more definite expression
of such intent.

As a further inducement to an interpretation that the
tax in question is not a county tax, your resolution recites:

"The limitation placed in subsection (2) of section 70.62
on county tax levies is, in view of the decreasing assessed
values of taxable property, such a severe restriction that
many counties find it impossible to stay within the pre
scribed limit if the equalization tax levied for school pur
poses must still be regarded as a county tax."

May I be pardoned the suggestion that in the taxation of
real estate in Wisconsin under present conditions, the law
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of diminishing returns may be as applicable as it often is
in public utility rates, and the further suggestion that the
remedy perhaps lies not in increasing the burden upon
property, but in securing indispensable funds from sources
that can pay it without disaster and without perhaps de
feating the very purpose to increase public revenue?
For the information of the assembly the opinion ren

dered to Giles V. Megan, district attorney of Oconto county,
is attached.

JWR

Constitutional Law — Legislature — Prisons — Pa/rdons
Legislature may not constitutionally enact legislation

providing for release of prisoners incarcerated for viola
tion of Volstead act, whether such prisoners are convicted
in state or federal courts.

December 22, 1931.

To THE Honorable Assembly,
Assembly Chamber.

Attention C. E. Shaffer, Chief Clerk.

You have submitted Resolution No. 17, A., which reads
as follows:

"Resolved by the assembly, That the attorney general
be and is hereby requested to give this house an opinion in
writing upon the power of the legislature to enact legisla
tion under which prisoners held in the Milwaukee house of
correction for violations of the Volstead act and whose
families are in destitute circumstances may be released by
limited periods if their character and conduct warrant, to
enable them to return to their homes and provide for their
destitute families."

In so far as such prisoners incarcerated in the Milwau
kee house of correction for violation of the Volstead act are
federal prisoners convicted and sentenced in a federal court,
it is clear that the legislature of Wisconsin would have no
authority to authorize their release for any period and un
der any circumstances.

If there be such prisoners convicted of violations of the
Volstead act in a court of this state and sentenced by such
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court, it would also be true that the legislature is without
authority to provide for their temporary release as con
templated by this resolution.

Art. V, sec. 6, of the Wisconsin constitution reads as fol
lows :

"The governor shall have power to grant reprieves, com
mutations and pardons, after conviction, for all offenses
except treason and cases of impeachment, upon such con
ditions and with such restrictions and limitations as he
may think proper, subject to such regulations as may be
provided by law relative to the manner of applying for
pardons. Upon conviction for treason he shall have the
power to suspend the execution of the sentence until the
case shall be reported to the legislature at its next meeting,
when the legislature shall either pardon, or commute the
sentence, direct the execution of the sentence, or grant a
further reprieve. He shall annually [biennially] communi
cate to the legislature each case of reprieve, commutation
or pardon granted, stating the name of the convict, the
crime of which he was convicted, the sentence and its date,
and the date of the commutation, pardon or reprieve, with
his reasons for granting the same."

In State ex rel Rodd v. Verage, 177 Wis. 295, the su
preme court of this state uses the following language, p.
326:

"But in this country, where government is divided into
three independent branches, it is to be presumed that the
people did not lodge in one department of government a
part of the sovereign power the exercise of which would
nullify a part of the sovereign power lodged in another de
partment. Such a conflict of power would not result in an
orderly administration of public affairs. It would create
friction between the various departments of the govern
ment which would not result in the peace or good order of
society. Every learned expositor of the subject agrees that
it was the purpose of the people adopting the form of gov
ernment prevailing in this country to make each depart
ment of government absolutely independent, separate and
distinct from the other, clothing it with full power to per
form its peculiar functions and to accomplish the purposes
of its creation. * * *•"

The general rule is stated in 46 C. J. 1187, as follows:
"Where the pardoning power is vested in the executive

without express or implied limitations, the legislature can-
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not interfere with or control the proper exercise thereof,
*  * Ex Parte Grossman, 267 U. S. 87, 69 L. ed. 527.

Numerous other cases are cited to the same point by Corpus
Juris.

It is therefore the opinion of this department that the
legislature may not constitutionally enact legislation such
as that referred to in the resolution above quoted.
JWR

Public Lands — Taxation — Escheated Property —
Where sale of escheated property is made by commissioners
of public lands deed should not issue and title does not pass
until entire purchase price is paid; such property is not
taxable so long as title thereto is in state.

December 22, 1931.
Commissioners of the Public Lands.

Attention T. H. Bakken, Assistant Chief Clerk.
You state that a certain escheated estate was sold at pub

lic auction in May, 1931, the purchaser paying live hundred
dollars down on the purchase price, and that the balance
has not been paid owing to delay in clearing up the ques
tion of the illegal assessment of taxes on the property.
You inquire whether title to this property passed upon

the date of sale or upon the date when full payment is
made, and whether the quitclaim deed should be issued as
of the date of sale or the date when full payment on the
balance is made.

Sec. 240.06, Stats., reads as follows:

"No estate or interest in lands, other than leases for a
term not exceeding one year, nor any trust or power over
or concerning lands or in any matter relating thereto shall
be created, granted, assigned, surrendered or declared un
less by act or operation of law or by deed or conveyance in
writing, subscribed by the party creating, granting, assign
ing, surrendering or declaring the same or by his lawful
agent thereunto authorized by writing."

It is clear from the statute above quoted that title does
not pass until the deed is made and delivered.
Your attention is also directed to sec. 24.11 (4), Stats.,

which specifically directs that upon the sale of any escheat-
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ed lands, the entire purchase price shall be paid at the time
of the sale, whereupon the commissioners shall execute and
deliver to. the purchaser a quitclaim deed of conveyance
which shall vest in the grantee all the right, title and inter
est of the state in or to such land, and every right of action
which the state has respecting the same.

Clearly, therefore, there is* no authority to give the quit
claim deed until full payment has been made.

It follows that the quitclaim deed cannot be issued prior
to the payment of the entire purchase price, and that the
title to the property remains in the state until such pur
chase price is paid and the quitclaim deed made and de
livered.

Inasmuch, therefore, as title to the property was vested
in the state at the time the 1931 taxes were levied, the same
is not taxable for the year 1931.
JWR

Public Oncers — Mileage — State'Employee — Super
vising Teacher — Ch. 373, Laws 1931 (sec. 14.71, subsec.
(6), par. (f), Stats.), applies to use of personal automobile
by county supervising teacher.

December 22, 1931.

O. H. Plenzke,

First Assistant State Superintendent,
Department of Public Instruction.

You state that a county superintendent of schools on
March 1, 1931, entered into contracts with two supervis
ing teachers of his county, whereby he re-engaged their
services for the year beginning August 15, 1931, and end
ing June 15, 1932. Among other conditions of the agree
ments it was stipulated that such supervising teachers were
to be paid by the county "the sum of ten cents ($.10) per
mile for each mile actually and necessarily traveled in the
performance of said duties under this contract." You in
quire whether the passage of ch. 373, Laws 1931, which
prescribes a rate less than ten cents per mile for the use
of personal automobiles, affects this contract with refer
ence to the mileage allowance.
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By sec. 39.14, subsec. (7), Stats., provision is made for
the reimbursement of counties by the state for the salary
and expenses of supervising teachers, which quite definitely
brings such teachers within the scope of ch. 373, Laws 1931,
which provides (sec. 14.71 (6) (f) )

"The provisions of this section relating to the allowance
for the use of a personal automobile shall apply also to
members of county boards and to county employes, any
part of whose salary or expenses are paid, directly or in
directly, by the state."

Subsec. (2), sec. 39.14, Stats., provides as follows:

"The county board shall fix the salary of such teacher
which shall be not less than one thousand dollars for ten
months in each year. The supervising teacher shall be re
imbursed for actual and necessary expenses incurred in the
performance of her duties. The county board shall make
provision for the monthly payment of her salary and ex
penses."

The provisions of the pertinent statutes become a part
of the contracts entered into with a supervising teacher.
Gillan v. The Board of Regents of Normal Schools, 88
Wis. 7.

It must be recognized, therefore, that the allowance fixed
in the contract could not exceed the statutory limitation
which, as above indicated, is the "actual and necessary ex
penses incurred."

The mileage figure used in the contract merely indicated
that, in the opinion of the county superintendent, the actual
expenses incurred in traveling would be ten cents per mile.
The legislature having since determined by the enactment
of ch. 373, Laws 1931, that the maximum lawful allowance
for the use of personal automobiles is less than the amount
specified in the contract, that determination supersedes the
judgment of the county superintendent as to the reasonable
worth of the use of a personal automobile.
You are therefore advised that the provisions of ch. 373,

Laws 1931, are controlling with respect to the amount
which may be lawfully paid to a supervising teacher for the
use of his or her personal automobile.
SB
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Appro'priations and Expenditures — Bonds — Bridges
and Highways — Under subsecs. (3) and (4), sec. 84.03,
Stats., as amended by eh. 22, Laws 1931, county may not
apply its allotments derived under sec. 20.49, Stats., as
amended by ch. 22, Laws 1931, to meet its obligations due
on bonds issued under sees. 67.13 and 67.14, Stats., solely

to meet county's one-third share of federal aid project on
state trunk highway.

December 23, 1931.

Glenn R. Douglas,

District Attorney,

Spooner, Wisconsin.
You have submitted a copy of certain resolutions relat

ing to an issue of bonds by Washburn county in 1921 in the
amount of $60,000 for certain highway projects in Wash-
burn • county, the issue being made pursuant to sees.
1317m-12 and 1317m-12£t, Stats. 1919, which are now sees.

67.13 and 67.14. It is our understanding that the bonds so
issued were for the purpose of defraying the portion of the
construction work in question which was payable by the
county under sec. 13i4, subsec. la, Stats. 1919, which pro
vided that in such cases the cost should be borne one-third
from the funds provided by th6 federal government, one-
third from funds provided by the state and one-third out
of funds provided by the county. Your inquiry is as to
whether under the provision of ch. 22, Laws 1931, the al
lotment made by sec. 84.03 may be used to retire the bonds
above described.

Under the provisions of sec. 67.13, Stats., the county may
issue bonds "for the improvement of any portion of the
system of prospective state highways or of the state trunk
highway system." Under subsec. (3), sec. 67.13, Stats.,
the county may set aside from its allotments an amount
sufficient to "retire any portion of the bond issue which
may be retired thereafter, such reduction to equal the
amount so received from the state or from the state and
federal government." This section also makes provision:

"Any amounts so received and set aside in any year may
be used by the county board to reduce the county levy nec
essary to be made in accordance with the bonding resolu-
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tion in order to retire any portion of the bond issue which
may be retired thereafter, such reduction to equal the
amount so received from the state or from the state and
federal government, and such action by any county board
shall in no way invalidate the bond issue."

This section was considered in an opinion to be found in
XV Op. Atty. Gen. 388, in which it was held that the allot
ment funds set aside by the county to meet the amounts
falling due on bonds could equal in the aggregate only the
federal and state government shares of the construction

costs which is represented by the principal of said bonds
not including the interest on the same.

The pertinent portions of ch. 22, Laws 1931, read as fol
lows:

Sec. 84.03 (3) "The remainder of the appropriation un
der subsec. (4) of sec. 20.49 shall be allotted by the state
highway commission to the several counties of the state as
state aid for the construction of the state trunk highway
system in such counties, under the provisions of chapter 83,
or for the retirement of bonds issued under sections 67.13
or 67.1f *"

Sec. 84.03 (4) "No county shall be allotted less than
forty thousand dollars under subsection (3) of this section
nor shall any county that has constructed portions of its
state trunk highway system with the proceeds of bonds is
sued and expended with the approval of the state highway
commission, be allotted a lesser amount as state aid for
state trunk highways in any year than the amount neces
sary to meet its obligations on account of such bonds until
the total amount to which such allotments may lawfully be
applied, is paid. If the allotment to any county shall be
less than the minimum amounts hereinbefore stated, such
allotment shall be increased to the minimum amount with
money from the amount available under subsection (9) of
this section. All allotments under subsection (3) of this
section to counties having bonds outstanding which have
been issued under sections 67.13 or 67.14, and expended for
construction on the state trunk highway system, shall be
used exclusively to retire such bonds to such extent as shall
be necessary each year."

Upon cursory examination of the language above quoted,
the language appears to be of sufficient broadness to include
all bonds issued under sees. 67.13 or 67.14, Stats., including
those issued to meet the county's share in a federal project.
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However, these provisions of the 1931 act refer specifical
ly to bonds issu^ under sees. 67.13 and 67.14, Stats. These
sections, as above quoted, contain a definite limitation upon
the application of allotments to the retirement of bonds so
issued and this limitation has not been repealed. Moreover
the language of sec. 84.03 (4), Stats., as amended, recog

nizes that there is sonie lawful limitation in the "amount

to which such allotments may lawfully be applied." In
view of the fact that such a limitation does appear in sec.

67.13, Stats., to which specific reference is made in sec.
84.03 (4), Stats., as amended, it is quite reasonable to as
sume that the legislature had in mind this specific limita
tion when it used the language above quoted.

As a further indication of the legislative intent, it should
be noted that the provision contained in sec. 67.13, above
quoted, with respect to the tax levy and which relates only
to the amount set aside from allotments and use "to pay
the state and federal portions of the cost of any construc
tion performed with the proceeds of said bond issue" was
not changed by the legislature. Had it been the intention
of the legislature to broaden the scope of the authorization
for the use of allotments to retire bonds, it would seem that
the legislature would have modified this provision to meet
the increased scope of the authorization.

Sees. 67.13 and 67.14 were originally incorporated in
the chapter of the statutes dealing with highways (sees.
1317m-12 and 1317m-12a, Stats. 1919) and it is proper that
these sections should be considered and construed with the

highway statutes. The statute authorizing the allotment
and the statute authorizing the issue of bonds for highway
purposes are substantially in pari materia. When so con
strued together, it is apparent that the portions of ch. 22,
Laws 1931, above quoted, do not extend the scope to which
allotments may be used for the purpose of retiring county
highway bond issues. See XX Op. Atty. Gen. 824. But
there are other cogent reasons for holding that the new

law does not authorize the unlimited use of allotments to
retire highway bond issues irrespective of the amount of
state or federal aid applicable to the projects for the con
struction of which the bond issue was made. If such a con-
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structioii were adopted, it would result in the state advanc
ing money through allotments and would result in the pay
ment by the state of portions of construction costs which
were definitely placed upon the county at the time the con
struction was undertaken. This would result in injustice
to counties who raised their share of such construction

costs by taxation rather than by the issue of bonds. More
over such a construction would open the door to the pay
ment by the state through such allotments of county high
way construction which it was never contemplated should
be borne by the state. It is obvious that the legislature did
not contemplate such a complete change in the state high
way policy.

It is a well recognized rule of construction that a statute
is ambiguous when, if effect is given to the literal wording,
the result is absurd or unreasonable. In re Reeseville
Drainage District, 156 Wis. 238, 145 N. W. 671; Pfingsten
V. Pfingsten, 164 Wis. 308, 159 N. W. 921. As above indi

cated, the language of the statute is under the above prin
ciple sufficiently ambiguous to justify construction. It is
also a rule of construction that the court will look to the
effects and consequences of a statute and to the reason and
spirit of the law for the purpose of ascertaining the true
meaning of the legislature. Harrington v. Smith, 28 Wis.
43; Battis v. Hamlin, 22 Wis. 669; Wisconsin Industrial
School for Girls v. Clark County, 103 Wis. 651, 79 N. W.
422.

It is the opinion of this department that the county of
Washburn may not apply its allotments under subsecs. (3)
and (4) of sec. 84.03, Stats., as amended by ch. 22, Laws
1931, to meet obligations on bonds issued in 1921 to meet
the one-third share of federal aid projects which it was the
duty of the county to assume, and that the situation previ
ously existing relative to the application of allotments to
the retirement of highway bond issues remains unchanged
by the enactment of ch. 22, Laws 1931.
SB
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Constitutional Law — Taxation — Bill No. 20, S., if
amended by adoption of Amendment No. 1, S., is unconsti
tutional.

December 23, 1931.

Henry A. Huber, Lieutenant Governor,
Senate Chamber.

You have submitted Bill No. 20, S., and Amendment No.
1, S., and request an opinion as to whether this amendment
is proper under the governor's proclamation for the special
session, and whether Bill No. 20, S., will be a valid enact
ment under the constitution if Amendment No. 1, S., is

adopted.

In order to bring the bill and the amendment within the
scope of the governor's proclamation, authority must be
found in paragraph (1) thereof, which reads as follows:

"(1) To make provisions for the relief of unemployed
citizens in co-operation with county and local authorities,
such relief preferably to take the form of employment on
necessary public works, including forestry, and/or of pro
viding the necessities of life where work can not be pro
vided."

Bill No. 20, S., provides for an extension of time for the
payment of taxes assessed during the year 1931 upon the
filing of an affidavit of a person against whom taxes on
real estate have been assessed, stating that he is unable to
pay such taxes on account of unemployment.
Amendment No. 1, S., to Bill No. 20, S., proposes to

make the exemption apply not only to those who are unable
to pay on account of unemployment, but also to those who
are unable to pay on account of "the existing agricultural
and industrial depression."
The language of paragraph (1) of the governor's procla

mation above quoted clearly does not apply to relief of em
ployed persons who may be unable to pay their taxes by
reason of the existing agricultural and industrial depres
sion.

This department is, therefore, of the opinion that, if the
bill is amended by the adoption of Amendment No. 1, S., it
will not be within the scope of the governor's proclamation,
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and the legislature in special session, therefore, has no au
thority to enact the same because of the provisions of art.
IV, sec. 11 of the Wisconsin constitution.

JWR

Oil Inspection — Sale of high test gasoline from pumps
labeled low or medium test is substantial violation of sec.

168.05, subsec. (5), Stats.

December 23, 1931.
J. U. Luetschbr,

State Oil Inspector.
. Your letter of December 17 reads as follows:

"In your opinion of November 16, 1931,* you say that
although it is a technical violation of sec. 168.05 (5) to sell
higher test gravity gasoline from a pump than the label
indicates, it is doubtful whether a successful prosecution
could be had because of the absence of fraud.
"The facts are that, for the most efficient motor service,

the carburetor should be adjusted for the gravity test used,
and also that a lower gravity test is more efficient for cer
tain types of automobile use than is a higher gravity test.
At least many users and experts so maintain.
"Also, in some instances a high test gasoline will be sold

from two different pumps, one labeled high and the other
labeled medium, at different prices, so that the purchaser
does not know that he can get, at the medium pump, the
same gasoline he gets at the high pump, for less money.
"If the law requiring the placard to conform to the test

actually on the pump may be disregarded, a station may
placard all its pumps low test, and sell medium and high
from some of them. A purchaser buys high from a low
labeled pump, and discovers he has received low, and so
reports to this department. We cannot check such a re
port with our test records with the same certainty as we
could if the pumps were placarded with the tests actually
contained, and, therefore, enforcement will be made more
difficult.
"Also in case of prosecution for actual fraud in orally

representing gasoline from a low labeled pump to be high
test great difficulty may be encountered in proving the rep
resentation, in the face of the label.

* Page 1060 of this volume.
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"Do these facts and considerations make any difference
in the conclusions of your opinion."

When the opinion of November 16, 1931, was written
the considerations set forth in your letter of December 17
were not presented to us. In view of the facts and consid
erations submitted above the opinion of November 16, 1931,
should be modified.

Under the facts stated above, it is the opinion of this de

partment that the sale of high test gasoline from a pump
labeled low test or medium test substantially violates sec.
168.05 (5), Wis. Stats.
HHN

Peddlers — Farmer who cuts Christmas trees on his own

land and hauls them into cities and villages in neighbor

hood, where they are disposed of to stores that retail them
but occasionally disposes of some of trees by going from
house to house, is not engaged in business of peddling and
is not required to take out peddler's license.

December 23, 1931.

James L. McGinnis,

District Attorney,
Amery, Wisconsin.

You state that certain farmers, residents of your county,
cut Christmas trees on their own lands and haul them into

the cities and villages, where they are disposed of, selling
most of them to stores that retail them, but occasionally
drive from house to house disposing of a tree here and
there. You inquire whether or not this is a violation of
sec. 129.09, Stats.

Sec. 129.09 is as follows:

"Every person who shall engage in or follow the business
of a hawker, peddler or transient merchant in this state,
without having first obtained a license, or shall when li
censed as a transient merchant neglect or refuse to pay
the per diem fee required by law, or who in any manner
shall fail to comply with the provisions of subsection (3)
of section 129.04, shall, for each such violation, failure or
refusal, forfeit and pay into the state treasury not less than
twenty-five dollars nor more than fifty .dollars."



1212 Opinions of the Attorney General

"Business" is defined (Webster's New International Dic
tionary, G. & C. Merriam Co. 1921) as.

"That which busies, or engages time, attention, or labor,
as a principal serious concern or interest. Specif; (a) Con
stant employment; regular occupation; work; as, the busi
ness of life; business before pleasure, (b) Any particular
occupation or employment habitually engaged in, especially
for livelihood or gain."

To "engage" is defined, by the same authority, as

"To embark in business; to take a part; to employ or in
volve one's self; to devote attention and effort."

From the above definitions the term "engage in busi
ness" is sufficiently broad and comprehensive to embrace
every employment or occupation, and all matters that en

gage a person's attention or require his care, without the
least regard to trade or business. The meaning of the leg
islators as expressed in the statute now under consideration
is not so extensive. It is our opinion that "business," in a
legislative sense, is that which occupies the time, attention
and labor of men for purposes of livelihood.
We have examined the previous opinions that you men

tion and believe they state the law in the present case. The
fact that the Christmas tree business is seasonal does not
alter the fact that the person selling them raises them on his
own land and they can be considered a crop the same as po
tatoes or other farm crops. It is our opinion that the farm
ers in question are not violating the peddlers' license law.
RMO
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Indigent, Insane, etc. — Military Service — Under stated
facts, first wife and child of ex-soldier are not entitled to

relief from Milwaukee County Soldiers' and Sailors' Relief
Commission Fund.

December 23, 1931.
Herman R. Salen,

District Attorney,
Waukesha, Wisconsin.

You state the case of an honorably discharged world war
veteran who was a resident of Waukesha county with his
wife and one minor child. You state that this wife di

vorced him, was awarded custody of the child, and moved
to Milwaukee county. The veteran married again and has
now a wife and three children. He at present receives aid
from the Waukesha Soldiers' and Sailors' Relief Commis

sion Fund. You ask whether or not the child and the wife

of the first marriage may receive relief from the Milwaukee
County Soldiers' and Sailors' Relief Commission Fund.

Sec. 45.10 of the statutes makes it the "duty of every
county board to annually levy . * * * a tax sufficient to
carry out the purposes of this section * * * for the

purpose of providing relief to needy soldiers, sailors, ma
rines * *, the indigent wives, widows, minor and

dependent children of such deceased soldiers, *
The test then, as laid down by the above sections, as to a

person's being entitled to relief, as far as material to our
facts, is whether or not such person is an indigent wife,
widow or dependent, minor child of a deceased soldier resi
dent of the county from which the relief is demanded.

Applying the test to this case, we find that the child of

the veteran's first marriage is not within the test because
its father is, though a soldier, not deceased, but is still liv
ing. The child then is entitled to no direct relief from the
commission. He must look to his father for support.

As to the mother, neither is she entitled to relief since
she, being divorced, is not the wife or widow of a soldier.
HHN
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Agriculture — Appropriations and Expenditures — Agri
cultural Fairs — In requirement of sec. 20.61, subsec. (11),
par. (d), Stats. (96.68 (5) ), that agricultural fairs to re
ceive state aid shall make report of cash premiums paid
on or before December 31, time is directory and aid may
be paid where reports are made later.

December 24, 1931.

Charles L. Hill, Commissioner,
Department of Agriculture and Markets.

You call attention to sec. 20.61 (11) (d), (renumbered

to be 96.68 (5) ), which provides for report of premiums
paid in cash by agricultural fairs that have otherwise quali
fied for state aid "on or before the last day of December in
each year," and state that certain such fairs, because of
financial difficulties, will be unable to, pay their 1931 premi

ums prior to December 31, but hope to be able to pay them
and make the required report at a later date. You inquire
whether the filing of such reports at a later date will en

title them to the state aid.

The rule that controls this question is set forth in Apple-
ton V. Outagamie Co., 197 Wis. 4, 9, as follows:

"* * * When there is no substantial reason why the
thing by statute required to be done might not as well be
done after the time prescribed as before; no presumption
that by allowing it to be so done it may work an injury or
wrong; nothing in the act itself, or in other acts relating to
the same subject matter, indicating that the legislature did
not intend that it should rather be done after the time pre
scribed than not done at all,—the courts will deem the stat
ute directory merely. * * •'="

This rule has been followed in an unbroken line of cases

commencing in the early Wisconsin reports. I am of the
opinion, therefore, that the requirement of sec. 20.61 (11)

(d) as to the time of the filing of these reports is directory
merely, and that the reports may later be filed, accepted,
and the aid paid.
In order to avoid extension of this opinion beyond the

exact question involved and to illustrate further the rule

of construction which makes this a directory date, rather
than a mandatory one, attention is called to the provision
of sec. 20.61 (11) (a):
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*  =!= Nq fair^ association, or board shall receive
state aid unless its premium list, entry fees, and charges
shall have been submitted to the commissioner of agricul
ture on or before May 1, and approved by him in writing,
both as to' premiums offered, amounts to be paid, entry fees
to be charged, and all other charges for exhibiting."

The purpose of requiring this preliminary information
"on or before May 1" may make the time of the substance.
Also, the language used is significant and different from
the language used in par. (d) of the same subsection and
which is the subject of this opinion. The language in par.
(a), above quoted, is identical with that which was held
in State ex rel. Doerflinger v. Hilmantel, 21 Wis. 561, to be
mandatory. However, opinion upon whether the time in
sec. 20.61 (11) (a) is mandatory, is reserved.
FMW

School Districts — Words and Phrases — Board and

Lodging — "Home in which the child be boarded and
lodged," selected by parent or guardian under sec. 40.34,
subsec. (4), Stats., must be home of some third person,
who furnishes board and lodging to child, and not leased
premises where children cook their own meals and do their

own housekeeping.

December 24, 1931.
Arthur M. Sells,

District Attorney,
Florence, Wisconsin.

You ask whether, under sec. 40.34, subsec. (4), Stats.,
the school district providing board and lodging in lieu of
transportation, the parents or guardian may select an un
occupied house wherein the child, with other children in
similar situation, "keeps house" instead of boarding and
lodging with a family.

Sec. 40.34 (4) reads as follows:

"If, in the judgment of the board, and the parent or
guardian, it is to the advantage of the district and also to
the advantage of the child to provide board and lodging
in lieu of transportation for all or part of the time for chil
dren of the district, residing more than two miles from the



1216 Opinions of the Attorney General

school, the board and parent or guardian shall enter into a
written contract under which such children shall be prop
erly boarded and lodged not more than one mile from the
school, and the board shall pay for such board and lodging
from the general fund not to exceed two dollars per week.
The district shall be reimbursed by the state at the rate of
one dollar per week of five days for each child so boarded
and lodged. It shall also be the privilege of the parent or
guardian to select the home in which the child be boarded
and lodged. If the parent or guardian prefers to transport
his child or children he shall be compensated and the dis
trict reimbursed as provided by subsection (1) of this sec
tion. The board may, if in its judgment it is to the interest
of the district, in lieu of furnishing transportation or board
and lodging, pay the tuition of such children in a school
in another district which" such children can conveniently
attend without transportation."

The ordinary meaning of "board" is to furnish with
meals at the table of another, or with meals and lodging in
the home of another, and of a "boarder," one who has food
regularly at another's table or meals and lodging in his

home. "Lodging" ordinarily means sleeping quarters in the

house of another. A lessee is neither a boarder nor a

lodger. Webster's New International Dictionary; 9 C. J.

1130; 38 C. J. 136; Ullman v. State, 1 Tex. App. 220, 222;
Shearman v. Iroquis Co., 85 N. Y. S. 365, 366; In re Dou-
bleday, 159 N. Y. S. 947, 949; Heron v. Webber, 108 Me.
178, 68 Atl. 744; Pollock v. Landis, 36 Iowa 651.

Sec. 370.01 (1) requires this commonly understood mean
ing to be given to these terms in this statute, unless that

would be inconsistent with the manifest intent of the leg
islature. Sec. 40.34 (4) contains a positive indication, it
seems to me, in the provision that the parent may "select
the home at which the child be boarded and lodged," that
the phrases "board and lodging" and "boarded and lodged"
are used in that ordinary sense. The board and lodging is to
be in a home. The leasing of a house or a portion of a
house, furnished or unfurnished, as mere tenant, and there

doing one's own cooking and housekeeping, is not boarding
and lodging in a home, for it would be the home neither of

the landlord nor of the temporary tenant. The homes of
the children would still be at the homes of their parents
and not at this place of temporary abode.
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I am of the opinion, therefore, that the "home in which
the child be boarded and lodged," selected by the parent or
guardian under sec. 40.34 (4), must be the home of some
third person who furnishes the board and lodging to the
child, and not leased premises where the children cook their
own meals and do their own housekeeping. This is not to
be interpreted, however, to mean that in no case may a
child provide any of the furnishings, supplies, or labor at
tendant upon its board and lodging in such home.
FMW

Public Officers — County Treasurer — Toivn Chairman
— Office of county treasurer and office of town chairman
are incompatible, even though county has commission form
of government.

December 24, 1931.
Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

You inquire whether the office of town chairman and
county treasurer are compatible.
In counties which have not adopted the commission form

of government (sec. 59.95, Stats.), the,town chairman is
automatically a member of the county board, and it is pro
vided by sec. 59.18, Stats., that a member of the county
board shall not be eligible to the office of county treasurer.
You indicate that your county is under the commission

form of county government, and, under such circumstances,
a town chairman in that county is not by virtue of his of

fice a member of the county board. Sec. 59.18, Stats., is,
therefore, inapplicable to the situation, and it is necessary,
therefore, to examine the duties of town chairman and

county treasurer to ascertain whether there is any con
flict between such offices of such a character as to render

them incompatible.

The county treasurer has numerous duties to perform
which relate to town moneys. For example, under sec.
74.26, Stats., the county treasurer is required to pay to the
local treasurers the amount of income taxes collected with-
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in fifty days after the first day upon which the same be
came due and payable.

Sec. 74.28 provides:
*

"Each county treasurer shall pay to the several town,
city or village treasurers in his county, on demand, all
money collected or received by him and belonging to such
town; but he may retain in the county treasury all amounts
due from any town, city or village to the county."

There are other statutes creating somewhat similar duties
of the county treasurer with respect to towns.

Sec. 60.29 (4), Stats., empowers the town board "To
have charge of all actions to which the town is a party."

Subsec. (5), sec. 60.29, Stats., provides as a power of the
town board

"To demand payment into the town treasury of all penal
ties and forfeitures recoverable by the town, and all dam
ages suffered by the town by breaches of official bonds, by
injuries to its property or by other injuries; and, in case of
failure to comply with such demand, to bring and prose
cute proper actions or proceedings to recover the same."

It is obvious from the statutes above cited that, should
the county treasurer be in default with respect to town
funds, it would be the duty of the town chairman, as a
member of the town board, to make demand on account of

damages suffered by the town by the breach of the treas
urer's official bond, and, in the event of failure to comply
with that demand, to bring and prosecute an action. Such
an action would necessarily be against the county treasurer
and his bondsmen.

It is the opinion of this department that the office of
town chairman and the office of county treasurer are in

compatible, even though the county has the commission
form of government.
SB
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Minors — Adoption — Opinion is expressed that written
consent of parents to adoption may be given prior to adop
tion proceedings and to adoption generally, but suggesting
obtaining of consent to particular adoption and in adoption
proceedings, or prior judicial "termination of parental
rights," to avoid any chance of invalidity in adoption, until
law shall be made explicit.

December 28, 1931.
Board of Control.

You can attention to the provisions of sec. 322.04, re
quiring written consent of living parents, except of the
father of an illegitimate, or the termination of parental
rights by judicial decree, as a condition of adoption, and
recite the following facts:

"Miss M. gave birth to an ille^gitimate child March 13,
1930, in Green Bay. She was unable to keep her child and
therefore released her child to St. Mary's Mothers and In
fants Home on July 18, 1930. The case was taken into
juvenile court, parental rights were not terminated, but she
signed a release, as follows:
"St. Mary's Mothers and Infants Home of Green Bay,
Wisconsin

Release by Parent ■

"I, , of , born on the day of ,"
, at , being solicitous that my child, ,

born at St. Mary's Home on the day of ,
should receive the benefits and advantages provided by the
St. Mary's Mothers and Infants Home of Green Bay, Wis
consin, a corporation duly organized and existing under and
by virtue of the laws of the state of Wisconsin, and a said
corporation being willing to receive my said child and pro
vide for him a Christian home where he will be loved,
trained and educated so as to be fitted for the requirements
of life: Now, Therefore, 1 do hereby of my own free will,
voluntarily abandon said child and surrender my said child
to the said St. Mary's Mothers and Infants Home of Green
Bay, Wisconsin, and I do promise not to interfere in the
management of said child in any respect whatsoever or
visit him without the consent of one of the superintendents
of said corporation.
"And, in consideration of the benevolence manifested by

said corporation in thus providing for my child, I do here
by relinquish all right and claim to him and to his services
until he shall arrive at full age, and I engage that I will not
ask or receive any consideration for the services of said
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child or take him from or induce or attempt to induce him
to leave the family where he may be placed by the said
corporation or its duly authorized agents; And I do hereby
expressly request said corporation to secure for my said
child legal adoption by such person or persons as may be
chosen by said corporation or its authorized agents with
out further notice to me, and I do hereby expressly con
sent thereto, and to the adoption of my said child by the
person or persons selected by the St. Mary's Mothers and
Infants Home.
"In Witness Whereof, I have hereunto set my hand

and seal this day of
"In presence of

(Seal).

The St. Mary's Mothers and Infants Home of Green Bay,
Wisconsin, hereby accepts the custody of the above named
child.

Dated tliis day of "
You request opinion as to whether this consent by the

mother is all that is necessary, or whether parental rights
should be terminated and the St. Mary's Mothers and In

fants Home be made guardian, so that they in turn could
give consent.

Adoption was unknown to the common law; it is purely
statutory, and the statutory requirements must be substan
tially complied with. Lacher v. Venus, 177 Wis. 558; Peti
tion of Rice, 179 Wis. 531; Adoption of Bearby, 185 Wis.
33; St. Vincent's v. Cent. Wis. T. Co., 189 Wis. 483; Will of
Mathews, 198 Wis. 128.
Prior to the amendment of the adoption statutes, by ch.

439, Laws 1929, the requirements pertinent to your inquiry
were provided by sec. 322.02, Stats. 1927, as follows;

"(1) No such adoption shall be made without the writ
ten consent of the living parents of such child unless the
court shall find that one of the parents has abandoned the
child or gone to parts unknown, when such consent may be
given by the parent, if any, having the care of the child.
In case where neither of the parents is living, or if living
are unknown or mentally incompetent or have abandoned
the child, such consent may be given by the guardian of
such child, if any. If such child has no guardian such con
sent may be given by any of the next of kin of such child
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residing in this state or, in the discretion of the court, by
some suitable person to be appointed by the court.
"(2) In case of a child not born in lawful wedlock such

consent may be given by the mother, if she is living and
has not abandoned such child; provided, that unless the liv-
•ing parent or parents of a minor consent to such adoption
or shall have abandoned such child it shall be the duty of
the court having jurisdiction of the proceedings, upon the
filing of any petition for adoption, by order to appoint a
time and place for hearing such petition and cause notice
of such time and place to be given to such parent or par
ents, by personal service of said notice on such parent or
parents at least ten days before the hearing or, if to the
satisfaction of the court personal service cannot be ob
tained, by publication thereof in a newspaper in the county
at least three weeks successively prior to said hearing, and
when notice is duly given as herein provided the parent of
any minor shall be bound by the order of adoption as fully
as though he had consented thereto."

By ch. 439, Laws 1929, these provisions were changed to
provide for investigation by a public agency, and by sees.
322.03 and 322.04, to be as follows:

322.03 "(1) Upon the filing of a petition for adoption the
court shall appoint a time and place for hearing such peti
tion, which shall allow a reasonable time, but not exceeding
thirty days, for the prior investigation provided for in sec
tion 322.02. The court shall mail notice of the date of hear
ing to the person or agency making the investigation pro
vided for in section 322.02."

322.04 "(1) Except as otherwise specified in this section,
no adoption shall be permitted except with the written con
sent of the living parents of a child. * *
"(2) Consent shall not be required of parents whose

parental rights have been terminated by order of a juvenile
or other court of competent jurisdiction; provided, however,
that in such case adoption shall be permitted only on con
sent of the state board of control, or of the licensed child
welfare agency, or county home for dependent children to
which the permanent care, custody or guardianship of such
child has been transferred by a juvenile or other court of
competent jurisdiction.

"(*3) If such child has no living parent or if such par
ent be a nonresident and shall have executed a written re
lease of the custody of such child which shall have been



1222 Opinions op the Attorney General

valid at the time of its execution in the state in which made,
adoption shall be permitted on consent of the legal guardian
of the child or if there is no guardian, by the state board
of control. ^ ,
"(4) In the case of a child not born m lawful wedlock,

the consent of the father shall not be necessary but in such
case adoption shall not be permitted without the consent
of the licensed child welfare agency, if any, to which the
care and custody of such child has been committed or trans
ferred by a court of competent jurisdiction, or if there be
no such child welfare agency, then by the state board of
control."

Assuming that the document signed by the mother and
above set forth was executed under such circumstances that
were it an ordinary contract it would be binding upon her,
I am of the opinion that it would constitute a voluntary
abandonment by her sufficient to provide the prerequisite to
adoption under the 1927 statutes. But a "termination of
parental rights" under eh. 48 of the statutes, also rewrit
ten by ch. 439, Laws 1929, is substituted in the present
statutes for the former adjudication of abandonment in the
adoption proceedings. Unless, therefore, the requirement
for consent is met, judicial termination of parental rights
is necessary.

The document signed by the mother is undoubtedly a con
sent to an adoption, and meets the calls of the statute un
less the statute requires the consent to be to the particular

■ adoption or in the adoption proceedings. In Lacker v. Ve
nus, supra, it was held that the parents have rights in and
to their children of which they may not be deprived with
out due process of law, and that a statute permitting adop
tion without the consent of or notice to the parents and
opportunity for hearing, would be unconstitutional. The
court said of the commitment of the children to the state
school at Sparta, upon proper notice and hearing, p. 569:

"There is no element of consent by the mere appearance
of the parents in the commitment proceedings to the pos
sible instituting at some other time, place, and in some
other court of adoption proceedings whereby the status of
the family relationship may be permanently and entirely
changed. There is no element of waiver on their part of
subsequent need of due process of law as to such adoption
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proceedings. If such statutory regulation is valid they are
powerless to say nay. They have no choice or other alter
native."

It is safe to say that the "termination of parental rights"
proceedings, now provided by ch. 48 of the statutes, is cal
culated to and does meet the deficiencies of the commit
ment proeeedings before the court in Lacher v. Venus, su-
vra, and the requirements of due process of law as to the
parents in depriving them of their parental rights perma
nently. But the significant suggestion in the language
above quoted from that case is that the parents under the
then statute might waive, in advance, the required notice to
them of adoption proceedings.

Unless the legislature in the present statute intended that
the parent must give written consent to the particular adop
tion, no reason exists why the consent may not be given
at a time prior to the proceedings. I am of the opinion that
the requix-ement is not for public purposes except as it is
a public purpose to preserve to parents their individual
rights as parents, and so the parents may consent to adop
tion without knowing the proposed foster parents, if they
desii-e. Other parts of the statute make ample provision
for investigation and detei-mination of the fitness of the
adoption and the protection of the intei'ests of the child and
the public in the proceeding, and the legislature may have
considered that it may often be best for all concerned if
the natural parents do not know the identity of the adoptive
parents.

I am of the opinion, therefore, that the mother has con
sented to the adoption of the child, within the requii-ements
of sec. 322.04, assuming always that the document above
quoted was executed by her under proper conditions. I am
impelled to add, however, that the proceedings are of such
serious import that it is highly desirable that no least
chance of invalidity exist. This chance, in the absence of
a statute so explicit that the attorney general would not
be called upon for an opinion, cannot be eliminated by
opinion of the attorney general. From that angle, I sug
gest obtaining written consent of the parent, in the adop
tion proceedings, to the particular adoption, or the alterna-
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tive of the statute, the "termination of parental rights"
prior to the adoption proceedings. And I suggest that
amendment of the statute, to make it explicit on the ques
tion you have raised, be recommended to the next legisla
ture.

FMW

Banks and Banking — Counties — County Depositories
Designation by county boards in November of county

depositories under old law and acceptance by banks under
new public depository law is substantial and sufficient com
pliance with new law, especially if it be supplemented by
designation of same depositories by finance committee or
committees.

December 28, 1931.

Fulton Collipp,

District Attorney,

Friendship, Wisconsin.

You submit the following questions with reference to the
new public depository law:
May the designation of county depositories by the county

board stand under the new law, or must designations be
made anew?

May designations be made anew by some one of the pres
ent committees of the board, or must a special session of the
board be called?

The new public depository law, ch. 1, Special Session
1931, became effective upon December 10, and contains no
saving clause except that the state deposit fund provisions
do not apply to presently bonded deposits so long as the
existing bonds remain in force. The act contains no other
specific provision for the transition from the old to the new
plan. Sec. 34.01, subsec. (4), provides;

" 'Governing board' shall mean the county board or com
mittee designated by the county board to designate public
depositories in the case of a county, * * *"

Sec. 34.02 provides:
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the treasurer of any county * * *
depositing public moneys in any * * * public deposi
tory as designated by the * * * governing board,
*  * * is thereby relieved of liability * *

Sec. 59.74, (1) and (6), provides:

"The county board, * * or when the occasion
arises and the county board is not in session, then a com
mittee of the board which has been authorized to do so shall
designate one or more banks * as county deposi
tories,"

and

"Any county board or the committee provided for in sub
section (1) may offer the county funds to the several banks
*  * * of the county for deposit for one year from the
first day of the following January and may designate one
or more banks as working banks, all deposits
in which shall be subject to draft and payment at all times
on demand."

This law, while it deals with a governmental function
wherein meticulous care should be observed by public offi
cials, the depositing and safeguarding of public funds, and
wherein the law, in the absence of statute, imposes strict
liability, is nevertheless a remedial act, enacted in special
session to meet an emergency, and should be applied, so
far as its language will permit, so as to in fact meet the
needs of that emergency. This will not be accomplished by
an unyielding adherence to the letter, but only by adher
ence to the spirit. Substantial compliance, that which sup
plies the substance, even though not the full letter of the
act, should suffice.

The act is not express upon the question whether a desig
nation anew under this act is contemplated, and the intent
on that question is obscure and ambiguous. In that situa
tion, that which, in substance, carries out the legislative
plan, is a sufficient compliance, and may properly be con
strued to be within the legislative intent.
The designation by the county board, at its November

session, of certain county depositories undoubtedly was cou
pled with interest requirements that are superseded by the
new law, and if the banks designated accept the designa
tion under the new law, I fail to see wherein anything of
substance in the new plan is omitted. True, the designa-
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tions were coupled with these interest provisions, and also
bond requirements, but these conditions have been made
void by the new law, and since the county board must per
force operate under the new law, and have depositories un
der it, I am of the opinion that if the funds in the hands
of the county treasurer are deposited in the banks thus
designated and accepted by such banks, the new law will
have been substantially complied with.
The same view, it seems to me, should be taken of a des

ignation by committee. Of course, no county board that
adjourned before the new law was enacted did or could
have designated a committee under it. But every county
board has a committee or committees charged with the same
or similar duties with reference to county funds. In case
of more than one committee having duties of that nature,
and assuming harmony, I suggest that each such commit
tee now designate the same depositories that were designat
ed by the county board, as an additional safeguard. Also
a later ratification and redesignation anew by the county
board itself may be of curative effect.
Of course, the very fact that doubt has arisen in the

minds of many district attorneys and other county officers
and state officers and bank officials as well, indicates an
uncertainty, and the attorney general can give no guaranty
that his construction of the law will be the court's construc

tion. The matter involves grave official responsibility and
large personal liability, and it may be deemed wiser to take
not the slightest chance and incur not the slightest risk.
Such a policy will call for a designation noiv by the county
board itself, or a designation now of a committee "by the
county board to designate public depositories." I have
given you the opinion of the attorney general that this is
not necessary to substantially and sufficiently meet the re
quirements of the new law, but the officials charged with
the direct responsibility in each instance must determine
their own course.

FMW
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Automobiles — Registration — Under sec. 85.08, subsec.
(20), Stats., when secretary of state is satisfied of bad
faith, suspended certificate of registration of motor vehicle
shall not be transferred, except upon proof of financial
ability of transferee.

December 28, 1931.
Theodore Dammann,

Secretary of State,

You request opinion as follows:
Under sec. 85.08 (20), Stats., is the transferee required

to show financial proof where any transfer of a motor ve
hicle is made when a suspension exists or only when the
department has reasonable grounds to believe and is satis
fied that such transfer of registration is proposed in bad
faith for the purpose of defeating the purpose of this sec
tion?

Sec. 85.08 (20), as enacted by ch. 478, Laws 1931, is as
follows:

"If an owner's certificate of registration has been sus
pended under the provisions of this section, such certificate
shall not be transferred nor the motor vehicle, in respect
of which such certificate was issued, registered in another
name, where the secretary of state has reasonable grounds
to believe and is satisfied that such transfer of registration
is proposed in bad faith for the purpose of defeating the
purpose of this section. Provided, however, that such trans
fer of registration shall be permitted upon the furnishing
of proof of financial responsibility, as defined herein, to
the secretary of state by such transferee."

The only prohibition upon transfer is where the secretary
of state is satisfied of bad faith. The "provided" clause is
a limitation- upon this and not an addition to it.

"The natural and appropriate office of a proviso is to
restrain or qualify the generality of the language that it
follows." 25 R. C. L. 984.

The meaning of the proviso in this instance would be

clearer, perhaps, if stated in the nature of an exception.
Place a comma after the phrase "purpose of this section,"
and strike out the words, "Provided, however, that such

transfer of registration shall be permitted," and insert in
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lieu thereof the word, "except," and you have the meaning
beyond peradventure of misconstruction.
The distinction between an "exception" and a "proviso"

in a statute is important for some purposes. See Pahst
Brewing Co. v. Milwaukee, 148 Wis. 582, where the court
said, pp. 586-587:

"* * It is contended that this provision of the
charter is an exception to the statutory right granting the
abutting lot owner the right to recover the damages caused
by an alteration of established street grades and hence must
be negatived in the complaint, because it is an allegation
which is essential to support the cause of action. How
ever, this provision of the charter, in its nature, is not an
exception to the right gi-anted, but is a condition which
goes to defeat it and hence is matter of defense. It defeats
the operation of the parts of the charter which grant the
right to damages and goes in avoidance of the right instead
of excepting it therefrom. The distinction between an ex
ception and a proviso in a statute is clearly stated in Roivell
V. Janvrin, 151 N. Y. 60, 45 N. E. 398, as follows:
" 'An exception exempts something absolutely from the

operation of a statute by express words in the enacting
clause; a proviso defeats its operation conditionally. An
exception takes out of the statute something that other
wise would be part of the subject matter of it; a proviso
avoids them by way of defeasance or excuse.'
"We consider that the provision relied on does not em

body an exception to the right granted, and hence to state
their cause of action the plaintiffs were not required to
negative it. Splinter v. State, 140 Wis. 567, 123 N. W. 97;
Rowell V. Janvrin, supra; 31 Cyc. 115."

But for our purposes here, the distinction is not oi con
sequence, and in any event, many "provided" clauses are
but "exceptions" couched in circuitous language.

:i= * exception ought to be of that which wouia

otherwise be included in the category from which it is ex
cepted, and the office of a proviso is either to except some
thing from the enacting clause or to qualify or restrain its
generality, or to exclude some ground of misinterpretation
of it, as extending to cases not intended to be brought with
in its operation. But there are a great many examples
where the distinction is disregarded and where the words
are used as if they were of the same signification.
25 R. C. L. 984.
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Abbreviated and restated, the provision is that, when the
secretary of state is satisfied of bad faith, a suspended cer
tificate shall not be transferred, except upon proof of finan
cial ability.
FMW

Mother's Pensions — Fade that "mothers' pension" will
be granted in no case of but one child would be arbitrary
abuse of discretion vested in judge.

December 28, 1931.
R. A. Forsythe,

District Attoimey,
Hudson, Wisconsin.

You ask whether a regulation that a woman with only
one child, normally efficient, and who is otherwise quali
fied to receive "mothers' pension" under sec. 48.33, shall
not receive such aid, may be enforced. You state that no

doubt a number of such mothers nevertheless need the pen
sion badly.
The passage of the "mothers' pension law" in 1915 fol

lowed a report to the legislature by the board of control
in which the public policy of keeping the mother with the
child instead of away at work was emphasized. See IV
Op. Atty. Gen. 1039.

Examination of the opinions of the attorney general con
struing this law show a consistent adherence to this policy,
and while the discretion the law gives to the judge is often
reverted to, the "duty" to provide the aid, and the "right"
to it, where the calls of the statute are met, also are assert
ed frequently.

Aside from the general policy of this law, the language
of the statute is significant. From the time of its enact
ment by ch. 637, Laws 1915, this .law has commenced, "If
any person shall have knowledge that <my child," etc., and
has contained the provisions that "the judge may, as the
best interest of such child requires, qrant aid,'' and "the
aid granted shull be sufficient to enable the mother * * *
to care properly for the children," etc.
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This language confers no arbitrary power upon the judge.
It confers a discretion which he is in duty bound not to
abuse. An arbitrary rule that aid will not be granted In
the case of but one child, despite all other conditions, de
termines in advance that in no case of but one child does
"the best interest of such child" require aid, and is chang
ing the law and usurping the functions of the legislature,
which has expressly enacted that aid may be had in the
case of "one or more children living with the mother

*  * »

I am of the opinion that such a regulation, if adopted or
followed by the judge, would be an arbitrary abuse of his
discretion under this statute, that each case must be deter
mined upon its own facts, and the discretion of the judge
judicially exercised in deciding whether "the best interest
of the child" requires aid, and how much aid within the
limits of the statute, is "sufficient to enable the mother
*  =!= * to care properly" for it; having thus exercised
his judicial discretion and found these facts, his discre
tionary power is exhausted and a judicial duty arises to
grant or deny aid in accordance with the findings.
FMW

Indigent, Insane, etc. — Legal Settlement — Guardian
ship of property does not incapacitate person to change
residence and settlement, but actual incompetency to have
necessary intent must be shown.

December 28, 1931.

L. A. Koenig,
District Attorney,

Phillips, Wisconsin.

You ask opinion on the following:

"A Mrs. 'A' living in the town of *E' is an elderly lady
and was left some $700 or $800 after her husband's death.
She has no children. More than a year ago a guardian
is appointed to take care of 'A's' estate. After the guardian
is appointed she then moves to the city of 'P' without the
guardian's knowledge, where she stays with friends. She
lived in the city of 'P' continuously and uninterruptedly
a little over a year without any poor aid from the city of
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T' or the town of 'E.' The money has been used up and
she IS now seeking poor aid from the city of 'P.' The city
of T,' of course, expects to be reimbursed from the county.
"In view of the fact that 'A' has had and has a guardian

of her estate and is, therefore, incompetent to handle her
business affairs, has 'A' acquired a legal settlement in the
city of 'P' and especially in view of the opinion in XIV On
Atty. Gen. 848?"

In Will of Slinger, 72 Wis. 22, the testator had, while
a resident of Columbia county, been adjudged a spendthrift
and incompetent to have charge of his property, and a
guardian was appointed. Thereafter, without the consent
of his guardian, he removed to Sank county, and^ there died,
August 23, 1886. The supreme court refused to disturb a
finding that Sauk county was his domicile, "merely because
the testator's property and person had been placed under
guardianship in Columbia county, January 16, 1883, but
which guardianship, so far as his person was concerned,
was practically abandoned April 1, 1885, if not before"
(p. 26).
The subject is covered in 19 Corpus Juris 417-418, as

follows:

"The mere fact that a person is of partially unsound
rnind does not necessarily preclude him from establishing
his domicile, as the question must depend entirely upon
the extent to which his reason has been impaired. In gen
eral it may be stated that but a comparatively slight de
gree of understanding is required in order that his action
may be recognized. But an adult person who has become
a mental imbecile, or who has been judicially declared in
sane, is incapable of a voluntary change of domicile, and
therefore retains the domicile which he had when he be
came insane. A minor who becomes insane, being incap
able of a voluntary change, like other infants, follows his
father's domicile, or settlement, even after majority. Where
a person has not sufficient mind voluntarily to change his
domicile, no one else can effect such change by his removal,
as for instance, to an asylum. But the committee of an
incompetent, or his guardian may change his domicile, sub
ject to the restraining power of the court. * *

To this are cited many cases, from numerous jurisdic
tions, Including the following, which are quoted:
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" 'The selection of a home * draws after it no
very important consequences, and may be changed by the
party at pleasure, and under the influence of very slight
reasons. For an act of so slight importance, a high grade
of intellectual power could hardly be required. The mind
of a party might be much impaired, or it might be very
generally under the influence of insane delusions, and yet
if those insane influences had no bearing upon the selection
of a home, the legal capacity to choose a place of residence
might not be affected. "If it were admitted *
that idiots and persons wholly bereft of understanding are
incapable of changing their domicil, it would not follow
that the same incapacity would attach to all degrees of men
tal imbecility. There are those, and not a few, who may
be unable to manage their property and other concerns with
good judgment and discretion, and may need guardians to
protect them from imposition, and who nevertheless have
sufficient understanding to choose their homes." This ques
tion is therefore a matter of fact to be settled by a jury.'
Concord v. Rumney, 45 N. H. 423, 428.
" 'Although a person lawfully under a conservator must

be presumed incapable of managing his affairs so that he
can make no binding contract with another, yet it seems to
us it does not necessarily imply that the person is incapable
of exercising such intent and of performing such acts as
may, with the simple assent of his conservator, result in
establishing a domicil sufficient to enable the court after
his decease to probate his will.' Culvert's Appl., 48 Conn.
165, 172.
"An insane person with a guardian of his property, but

not of his person, may in good faith change his domicile.
Ferguson v. Ferguson, (Tex. Civ. A.) 128 S. W. 632."

In Will of Slinger, swpro., the jury found the testator in
competent to make a will, and the supreme court said,
p. 26:

"* * * The mere fact that a testator is, at the time
of making his will, under guardianship as to his person and
property, may not of itself incapacitate him to make a valid
will, provided he is capable, at the time, of comprehending
the conditions of his property, his relationship to the natu
ral objects of his bounty, and the disposition actually made
of his property by such will. Under the evidence, we are
unwilling to say that the trial court was not justified in
holding, in effect, that at the time of making the will in
question the testator had such comprehension, and hence
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mental capacity; so that the seventh finding of the jury,
standing alone, might be fairly regarded as unsupported by
the evidence."

This is the universal rule. 27 L. N. S. 54, note; 8 A. L.
R. 1375, note.

If the fact of guardianship of person and property is
not proof of incapacity to make a will, which is one of the
most serious acts of life, how can the fact of guardianship
of property be said to incapacitate in the choice of a place
of residence?

I am of the opinion that, in the absence of a showing of
such actual mental incompetence that she lacked sufficient
understanding or sufficient power of intelligent intent to
choose her place of residence, and the other elements of
change of legal settlement being present, Mrs. "A" now has
a settlement in the city of "P."
FMW

Banks and Banking — Counties — County Depositories
— Under new public depository law one per cent on daily
balances required to be paid into state deposit fund is paid
by depositor through bank and reduces interest rate to de
positor, but rate of interest is that fixed by state board of
deposits for state deposits and not that fixed by county
boards under old law.

Prior designation of county depositories by county boards
under old law and acceptance thereof by depositors under
new law is substantial compliance with provisions of new
law for designation of depositories.
Under new public depository law, formal resolution of

designation of county depositories is not required, but is
suggested as administrative convenience.

December 28, 1931.

James L. McGinnis,

District Attorney,

Amery, Wisconsin.
You ask whether, under the new public depository law,

ch. 1, Laws Special Session 1931, the one per cent state
deposit fund payment will reduce the two per cent interest
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charge you say "in this county, designated depositories
*  * * are to pay," so that the county will under the
new law receive but one per cent.

Sec. 34.06, subsec. (2), in the new law, provides:

"Every bank receiving or having any public funds on
deposit, shall * * * pay into the state deposit fund at
the rate of one per cent per year on the average daily bal
ance * *, such sum to be collected by the depository
from the depositors."

The subsection then provides for changing this rate accord
ing to experience and reserves, "but that the charge to the
public depositors should be no higher than is necessary for
this purpose."

This language is specific and clear that the one per cent
state deposit fund payment is to be made by the depositor
and not by the bank, except as the bank is the collecting
and transmitting agent. I am enclosing to you herewith
copy of an opinion this day written to the district attorney
of Chippewa county* that under the new public depository
law the state board of deposits fixes the rate for state de

posits and the law provides the same rate for other public
deposits, and that the new public depository law disables
counties to carry out previous arrangements under the old
law, for 1932 deposits. So while the one per cent state de
posit fund payment is practically a deduction from the in
terest receipts to the county, the interest rate itself will be
as fixed by the state board of deposits for state deposits,
and not as fixed by the county board in its November des
ignation of depositories.

You ask further whether it will be necessary for county
boards to designate depositories anew under the new law
and whether this must be by resolution.

I enclose to you copy of an opinion this day written to
the district attorney of Adams countyf upon the first part
of your inquiry. I am of the opinion that a formal reso
lution is not necessary to the designation of a county de
pository. Both new ch. 34 and the retained provisions of
sec. 59.74, as to the designation of county depositories, use

* Page 1235 of this volume,

t Page 1224 of this volume.
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merely the word, "designated," without prescribing any par
ticular formality. Any action, therefore, which is legal
action by the county board or the proper committee com
plies with the statute. As an administrative convenience,
however, it is suggested that future designations be by
formal resolution, so that a certified copy may be in the
possession of the state officials who have the general ad
ministration of the public depository law.
FMW

Banks <ind Eanki7ig — Counties — County Depositories
— Designation by county board in November of county de
positories under old law and acceptance by banks under
new public depository law is substantial and sufficient com
pliance with new law, especially if it be supplemented by
designation of same depositories by finance committee or
committees.

Under new public depository laws state board of de
posits fixes rate for state deposits and law provides same
rate for other public deposits.
New public depository law disables counties to carry out

previous arrangements under old law for 1932 deposits.

December 28, 1931.

Clarence E. Rinehard,

District Attorney,
Chippewa Falls, Wisconsin.

You ask a number of questions with reference to the new
public depository law, ch. 1, Laws Special Session 1931,
which I will set forth and answer, seriatim:

Question 1. "Is a designation of county depositories by
a county board in November of this year, and prior to the
passage of said act, a good designation under the act, al
though said depositories have not yet qualified by furnish
ing the necessary sureties?"

This is answered by an opinion this day written to the.
district attorney of Adams county, copy of which is en
closed herewith.

Page 1224 of this volume.
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Question 2. "Is the rate of interest for the deposit of
county moneys in such depositories fixed by the state board
of deposits or by the county board?"

Sec. 14.45 as amended by the new law reads as follows:

"The board of deposits shall from time to time fix the
rates of interest to be paid by depositories on active and
inactive deposits and cause notice thereof to be published
in the official state paper. The rate of interest on inactive
deposits, until changed by said board, shall be two and one-
half per centum per annum on deposits actually received
and held by the depositories."

Sec. 34.04 of the new law i-eads as follows:

"Interest shall be paid upon all public deposits at the
rates fixed by the board of deposits on deposits of moneys
belonging to the state pursuant to section 14.45. No inter
est shall be paid upon any excess public deposit coming un
der subsection (2) of section 34.03."

Sec. 14.45 is a part of the statutes regulating state de
positories and the deposit of state funds and provides for
the fixing by the state board of deposits of the interest on-
such funds in state depositories. Sec. 34.04 provides that
the rate fixed by the state board of deposits upon state de
posits shall be the rate for all public deposits as defined
by sec. 34.01 (1).

Question 3. "Does a bid for county deposits submitted
to the county board and accepted, hold after the passage of
the act in cases where the bidder has not yet qualified and
furnished the sureties necessary?"

This is in part answered by the opinion to the district
attorney of Adams county above referred to, but raises a
question not directly answered in that opinion,—whether
the new law is inoperative in the case of a pre-existing con
tract, because it would interfere with the obligation of such
contract in contravention of the federal constitution.

No definite opinion is expressed upon that question for
the reason that it requires careful examination and in my
opinion should not be considered unless it actually arises.
The state, so far as such control does not adversely affect
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the vested rights or interests of third parties, has general
control over the contracts of municipalities. 12 C. J. 1004,
sec. 624 b. By the new public depository law the legisla
ture has disabled the county to carry out the interest and

bond arrangements involved in a designation, prior to the
enactment of this law, of county depositories for 1932. If
the county has entered into a contract, it is disabled to per
form it. Your question could arise only with regard to the
right of the bank to damages for its breach. Without the
expression of an opinion, attention is called to the principle

of law which excuses the performance of a contract where,
subsequent to entering into the contract, performance is
made illegal by exercise of the police or general powers of
government. See 13 C. J. 646, where it is said, "a contract

is discharged where after it has been entered into the per
formance is made unlawful."

Question 4. "If the answer to question 3 is 'y^s,' then
in view of the fact that the depository is to charge back to
the depositor the one per cent paid in to the state, would
the rate of interest to be paid be three per cent in a case
where the interest bid made in November for county funds
was two per cent?"

The answer to this question is found in the answer to
question 3, namely, that the new public depository law dis

ables counties to carry out arrangements made under the

old law for 1932 deposits and provides for the fixing of
rates of interest as set forth in the answer to question 2.
FMW
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Bridges and Hightvays — Relocation — Taxation — Tax
Sales — Holder of title by tax deed based upon tax sale of
1926 has title paramount to holder of tax deed based upon
earlier tax sale, and is entitled to receive award under sec.

83.08, Stats., for taking of portions of premises for high
way purposes. In case of doubtful validity of such para
mount tax deed and notice thereof probably steps should
be taken to secure adjudication thereof.

December 28, 1931.
Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

You write as follows:

•  "A piece of land in this county was allowed to go to tax
sale for the years 1923, 1924 and 1925 and the purchaser
took a deed in September, 1927. No taxes have been paid
by such purchaser since 1925.
"On June 5th, 1929, another party purchased the delin

quent certificates from Burnett county and took a tax deed
on November 5, 1930. This deed was issued on the tax
of 1925 sale 1926. This party has kept all taxes paid to
date.

"In the spring of 1931, a state trunk highway was re
located so that it crossed part of the said lands, and each
of the above named persons claims the money that was
awarded to the land owner. The highway department is
undetermined as to whom this money shall be paid and I
would like an opinion on this question."

A valid tax deed vests in the grantee "an absolute estate
in fee simple" subject to only "unpaid taxes and charges
which are a lien thereon and to redemption as provided" in
ch. 75 of the statutes, by infants and persons under dis
ability. Sec. 75.14, Stats. Such a deed conveys "as good
a title as any other conveyance." Harding v. Tihhils, 15
Wis. 232. Its recording is not "essential to a complete and
valid conveyance." Hotson v. Wetherhy, 88 Wis. 324, 331.
A tax deed, "fair on its face, is prima facie a marketable
title." Gates v. Parmly, 93 Wis. 294, 315. The holder of
a tax deed, fair on its face, may "sustain replevin against
a mere trespasser" and "has the right to re-establish the
status Qiio independently of whether his title is complete
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and perfect against some one else with whom defendant in
no wise connects himself." Dresser v. Lemma, 122 Wis.
387, 391.

A tax title, however, is superseded, just as is any other
title, by a tax deed upon subsequent taxes. This is true,
even though the deed on the earlier sale is not issued until
after the deed on the later sale. The deed on the earlier

sale is not even a cloud on the title of the deed on the later

sale, for on the face of the record, the deed on the later sale
is paramount. Jarvis v. Peck, 19 Wis. 74; Sayles v. Davis,
22 Wis. 225; Truesdell v. Rhodes, 26 Wis. 215; Eaton v.
North, 29 Wis. 75; Patterson v. Cappon, 129 Wis. 439, 433;
Doolittle V. Gates Land Co., 131 Wis. 24, 27; Cole v. Van
Ostrand, 131 Wis. 454, 465; XX Op. Atty. Gen. 409; XX Op.
Atty. Gen. 1067.

"The tax deed of the defendant, executed upon a sale
made prior to that to the plaintiff, conveys no title as
against the plaintiff. A valid sale and conveyance under a
junior assessment cuts off all former titles or liens. Jar-
vis V. Peck, 19 Wis. 74. The words, 'subject, however, to
all unpaid taxes and charges,' in sec. 25, ch. 22, Laws of
1859, have reference only to such unpaid taxes and charges
as may have accrued subsequently to the sale on which the
deed is issued." Sayles v. Davis, supra, 229-230.

"Plaintiff's title rests on a tax deed of May 4, 1900, re
corded the same day and issued on the certificate of May
19, 1896, for the taxes of 1895. Defendant asserts a sub
sequently acquired title under a tax deed of September 26,
1900, issued on the tax certificate of May 21, 1895, for the
taxes of 1894. It is asserted that since defendant's deed is
of a later date than plaintiff's deed, based on a tax sale
antedating the tax sale on which plaintiffs tax deed issued,
it vests defendant with a paramount title. Upon what prin
ciple plaintiff's title can be cut off by a deed on a prior tax-
sale certificate is not apparent. The controlling principle
as to tax titles is that, whenever any claim based on a tax
sale ripens into a title under a tax deed issued thereon, it
cuts off all prior claims, liens, and interests in the land, and
persons claiming under them are barred and retain no
rights or interest in the lands as against such subsequent
tax title. See Cole v. Van Ostrand, post, p. 454, 110 N. W.
884." Doolittle v. Gates Land Co., supra, 27.
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I am of the opinion, therefore, that the holder of the tax
deed based on the 1926 sale has paramount title to the hold
er of the tax deed based on the earlier sale, and is entitled
to receive the award for use of a portion of the premises
for highway purposes.
You make no mention of any claim of irregularity in tax,

or in tax sale or tax deed proceedings that would invalidate
the deed based on the 1926 sale. I am of the opinion that
the county is protected in paying the award by a paramount
tax deed fair on its face, at least, in the absence of notice
of invalidity. In case of such notice, the questioned pro
ceedings should be carefully examined and if the validity
of the deed based upon the 1926 sale is doubtful, probably
steps should be taken to secure adjudication thereof. The
county could refuse to pay either claimant and, upon suit,
interplead the other.
FMW
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Constitutional Law — Taxation — Semiannual Payment
of Tuxes — Bill for semiannual payment of taxes upon all
real estate for three years is not germane to special session
call to "make provisions for the relief of unemployed citi
zens." Extending relief slightly beyond unemployed, where
necessary to constitutionality, would be permissible, but it
is not permissible to so extend it that relief to unemployed
is incident and relief to others major thing, especially if
such extension is not essential to constitutionality.

Bill for semiannual payment of taxes by unemployed, if
confined to citizens of this state, would violate constitution

al equality, but bill including nonresident unemployed own
ers of real estate in Wisconsin, such inclusion being but in
cidental, and necessary to validity, would be within gov
ernor's call.

Constitutionality of classfying Milwaukee county in bill
for semiannual payment of taxes is questioned.

December 29, 1931.

Henry A. Huber,

Lieutenant Governor,

Senate Chamber.

You submit Bill No. 34, S., by Senator Morris of Mil
waukee, and request opinion as follows:

1. Is the bill germane to the governor's call of the spe

cial session?

2. If enacted into law, would the bill be constitutional?
Bill No. 34, S., provides for semiannual payment of the

real estate taxes of all persons for three years throughout
the state, except in Milwaukee county, where the plan is
made optional with each municipality. Sec. 1 of the bill
reads:

"In view of the wide spread distress caused by unem
ployment and agricultural depression the purpose of this
act is to provide emergency relief by distributing the pay
ment of taxes over a greater period of time." (Italics
ours.)

Your questions must be approached with all the intend-
ments in favor of legislative power, both as to the propriety
of the bill under the governor's call and its constitutionality
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if enacted into law. Examination of the governor's call
eliminates all subjects except the one in the first para
graph as affording any possible basis for this bill. Para
graph 1 of the call reads as follows:

"To make provisions for the relief of unemployed citi
zens in co-operation with county and local authorities, such
relief preferably to take the form of employment on neces
sary public works, including forestry, and/or of providing
the necessities of life where work can not be provided."

The function of a call for a special session under the con
stitution is to name the subjects of legislation and, having
done this, the hands of the legislature are not tied as to
methods. XI Op. Atty. Gen. 249. The subject of "relief of
unemployed citizens" permits, therefore, the enactment of
any and all measures for such relief.

The postponement for six months of the payment of part
of the taxes of an unemployed person unquestionably would
be "relief" as this term is generally understood and within
the meaning of the governor's call. But the bill goes much
farther than this relief to the unemployed, who according
to the governor's message to the special session, are about
130,000 (and their dependents) of the state's three million
population. It is not unlikely that the ratio of unemployed
real estate taxpayers to all real estate taxpayers of the
state is similar or less. It may be conceded that the legis
lature might include some persons not unemployed, where
their inclusion is merely incident to the main purpose and
effect of the law, and essential to its validity. But, may the
legislature enact a law under this call in which the relief
to unemployed is but the incident part? It is natural for
the dog to wag the tail, but inappropriate for the tail to
wag the dog. I am of the opinion that this may not be done,
especially if it is not necessary to include the other recipi-
ent« of the relief to make constitutional the relief to the
unemployed.

And I am of the opinion that it is not so necessary in this
bill, as it was not necessary in Bill No. 20, S., for extension
of the time of payment of taxes in cases of "unemploy
ment," which bill was held germane to the governor's call in
an opinion to you on December 23. I do not think such a
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classification violates either the rule of uniformity of tax
ation or the rule of equal protection of the law. See Kings-
ley V. Merrill, 122 Wis. 185, where classification of solvent
and insolvent debtors for purposes of taxation was held
valid, and C. & N. W. R. Co. v. State, 128 Wis. 553, where
it was held that the rule of uniformity relates to the tax
burden itself and not to the methods of collection.

"Since the constitutional rule applies to the statute im
posing the tax, rather than to the details of its admnistra-
tion, an objection to the validity of the law on this ground
cannot be predicated on the mere fact that the statute,
which imposes the tax, makes different provisions for the
collection and enforcement of taxes on different kinds of
property or as to different classes of taxpayers, as by di
recting that certain taxes shall be paid or collectable at an
earlier date than others, or by allowing a discount for
prompt payment to one class of taxpayers and not to an
other." 37 Cyc. 744.

See also Rode v. Sieh, 119 Calif. 518, 51 Pac. 869, 39 L.
R. A. 842, 343-344, where the court says:

*  * There is nothing in the revenue law which is
inconsistent with this provision, unless it is the requirement
that unsecured taxes must be paid at the time of assess
ment, thereby causing the taxpayer to lose the use of his
money longer than other taxpayers do. * * *. * * *
there is such an intrinsic difference between secured and
unsecured taxes as to justify the legislature in making dif
ferent regulations as to the time of their collection * * *.
*  * there is such a difference between secured and
unsecured taxes which justifies the classification which the
legislature has made, and leaves the law entirely free from
objection on the ground that it is not general and uniform."

It can, of course, be argued that extension of the time lox
payment is a lessening of the burden and that there can be
no "relief" unless the burden is lessened. If I considered

the constitutionality of confining this bill to unemployed
taxpayers absolutely essential to an opinion that, in its
present form, it is not germane to the governor's call, I
would extend my research on this point, but I am of the
opinion that, even though this relief could not constitution
ally be extended to the unemployed alone, nevertheless, re-
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lief to the unemployed being but the incidental rather than
the major effect, the bill is not germane to the call.
One other question arises, and that is whether, under

the governor's call, relief must be confined to unemployed
who are citizens of Wisconsin, the language of the call be
ing "to make provisions for the relief of unemployed citi
zens" to so confine it in a bill of this nature, undoubtedly
would be a violation of the equality clause of the federal
constitution.

In Protvd v. Gore, 57 Calif. App. 458, 207 Pac. 490, 491,
the statute related to "all citizens within the * * *

state," and the court pointed out that the word "citizen"
had a diversity of meaning, and was not used as "a citizen
of a state or citizen of the United States—but iirthe broad
and unrestricted sense," and said:

"* * * To hold otherwise would render the statute
obnoxious to the Fourteenth Amendment of the federal
Constitution,. * * *

"* * The word must always be taken in the sense
which best harmonizes with the subject matter in which it
is used." 11 C. J. 774.

I am of the opinion that in the governor's call, the word
is to be taken in the broad and unrestricted sense.

Again, in Rossmiller v. State, 114 Wis. 169, 187, the court
said of the phrase, "the people of the state," in connection
with rights in navigable lakes, that it "opens * * to
let in all who come within its borders," and:

"Presence within the state is all that is necessary to par
ticipate in the common right. Any law to the contrary
violates the fourteenth amendment to the federal constitu
tion."

It would seem that, in so far as a person owns reat estate
in Wisconsin and pays taxes upon it in this state, he is in
the state to the extent of being subject to any law affect
ing real estate taxes therein.

In any event, I am of the opinion that to exclude non
resident owners from a law providing semiannual payment
of taxes would violate the fourteenth amendment to the fed
eral constitution, and that it is, therefore, a necessary ele-
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ment of validity but, that being a mere incident, necessary
to the validity of the major purpose and effect, it would not
result in making such a bill invalid under the governor's
call.

Upon the general question of the constitutionality of this
bill if enacted into law, I call attention to the provision that
it shall not apply in Milwaukee county, but that in Mil
waukee county semiannual payment of taxes shall be op

tional with each municipality. In State ex rel. Milwaukee
S. & I Co. V. R. R. Comm., 174 Wis. 458, the emergency rent
law of the special session of 1920, which applied to Mil
waukee county alone, was held unconstitutional as a viola
tion of equality. The court said, p. 465:

*  * Do the evils enumerated in the act in fact
affect the public differently in counties having 250,000 pop
ulation and over than in those having a lesser population?
It is a matter of common knowledge that the oppressive
exaction denounced by the act are as objectionable in their
effects upon the public in the smaller cities of the state as
in the larger ones and that the evil produced no different
conditions in the county of Milwaukee than in other coun
ties of the state. True, a larger number of persons were
affected in Milwaukee county than in any other county, but
this in no way caused a different economic, social, or po
litical condition in this county than in any other county of
the state where the evil existed. We find nothing in the
conditions and characteristics affecting persons and prop
erty of landlords and tenants embraced in this act that dis
tinguishes those in one county from those of any other
county of the state in any respects germane to the purposes
of this act.
"The classification made by the act fails in that it is not

based on characteristics legitimately distinguishing the
members of one class from those of the others in respects
germane to the public purpose and object of this legisla
tion, * =■=

I have not made a thorough examination of this point
and I am prepared only to raise the question of the validity
of the classification of Milwaukee county in this bill.
FMW
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Minors — Child Protection — Neglected or dependent
child, when sentenced by county court to institution for
boys, becomes county charge under sec. 48.07, subsec. (6),
pars, (a) and (b). Stats.

December 30, 1931.
Board of Control.

You have submitted a question which was contained in a
letter to you by one Williams, of Dalton, Wisconsin, chair
man of the town of Kingston, and you ask for an opinion
on the matter submitted by him. Mr. Williams has enclosed
a voucher in the amount of $416.90, which was received
by his town in Green Lake county, with the advice that the
amount is being charged back to his town by the county.
For our information he states that the matter covers the

care of two boys; that the younger, A., was committed to
the Adams Farm School for boys at Winneconne, Wisconsin,
by the county judge of his county, in March of this year;
that the father of the boys is a cripple, without a home
or a job, and is entirely unable to take care of the boys
who were allowed to do as they please, day and night; that
neither boy attended school and both were without proper
food and clothes, and were otherwise neglected; that during
the first three months of their commitment to the school,
B, the older of the two boys and about fifteen years of age,
died in Mercy Hospital, Oshkosh, from the effects of step
ping on a rusty nail; that the expense of the doctor's care
both at the school and at the hospital, hospital expenses, and
burial expense for the deceased lad, are contained in this
bill. The father of the boys was taken to Oshkosh to see
the lad before he passed away, but was unable to contribute
anything toward the expense, and has never offered any
form of contribution toward the keep or clothing of either
boy since they were committed to the school. The younger
boy is still at the school. He is a lad of about thirteen years,
and you are advised by the county judge that he is perfectly
satisfied where he is, and is in the making of a good citi
zen. Mr. Williams inquires whether the charge should not
be made against the county instead of reverting back to his
town.



Opinions of the Attorney General 1247

Under the facts stated, these boys were taken into court
presumably as neglected or dependent children. Under sec.

48.07, subsec. (6), par. (a), Stats., it is provided, that:

"Whenever a child is committed by the court to custody
other than that of his parent and no provision is otherwise
made by law for the support of such child, compensation for
the care of such child, when approved by order of the court,
shall be a charge upon the county, except in counties main
taining a county home for dependent children. In coun
ties in which such a home is being maintained, the county
board may authorize the payment for care of children in
private homes or private institutions and fix the maximum
rate to be paid thereof. But the court may, after giving a
parent a reasonable opportunity to be heard, adjudge that
such parent shall pay in such manner as the court may
direct such sum as will cover in whole or in part the sup
port of such child, and if such parent shall wilfully fail
or refuse to pay such sum he may be proceeded against as
for contempt of court.
"(b) Except as otherwise provided in paragraph (a) of

this subsection, a licensed child welfare agency into whose
care and custody a child has been committed by a juvenile
court shall be entitled to recover from the county charge
able for the support of such child, a reasonable sum not
exceeding three dollars per week for his care and mainte
nance in an institution and not exceeding seven dollars per
week if boarded in a family home, less in either case any
amounts received pursuant to paragraph (a) of this subsec
tion. Such amounts shall be payable as are other claims
against the county and an amount sufficient to pay all such
claims shall be appropriated annually by the county."

Your town did not, in any way, incur the expenses cov
ered by the charges. They were incurred by the county
through the orders of its county court. Under the above
quoted statute, I believe they are a county charge and that
they cannot be charged back by the county to the town from
which the two boys were first taken when they were brought
into the county court.
JEM
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Indigent, Insane, etc. — Legal Settlement — County is
required to support transients found in need in any part
of county, under sec. 49.04, Stats. If such transients have
legal settlement in some other municipality than one in

which they are found in need, then municipality in which
they have been found to be in need of help may support
them under sec. 49.03 and recover from county by follow
ing procedural step of giving notice to county clerk within
ten days after relief is given, as provided in said sec. 49.03.

December 30, 1931.
R. A. Forsythe,

District Attorney,
Hudson, Wisconsin.

You state:

"The city of Hudson, due to its location, has been
swamped recently with applications for temporary aid by
transients. The practice has been that the city would send
the transients to the county jail with instructions to fur
nish board and lodging and the city in turn compensate
the sheriff."

You say further:

"The question has come up now as to whether or not the
city can in turn collect from the county for money so ex
pended. * The city has also raised the question as
to whether or not the county is primarily liable, and wheth
er the county should not in the first instance furnish the
necessary relief."

You ask for an opinion on these several questions.
I assume you are under the town system.

Our statute provides for the transient relief of persons
found in want anywhere within a county. Under sec. 49.04,
subsec. (1), Stats., it is provided:

"The county board of each county shall have the care of
all poor persons in said county who have no legal settlement
in the town, city or village where they may be, except as
provided in section 49.03, and shall see that they are prop
erly relieved and taken care of at the expense of the county."

This makes the county primarily liable for the relief of
transients who come under said sec. 49.04. Section 49.03

provides, in subsecs. (1) and (2):
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"(1) When any person not having a legal settlement
therein shall be taken sick, lame, or otherwise disabled in
any town, city or village, or from any other cause shall be
in need of relief as a poor person and shall not have money
or property to pay his board, maintenance, attendance and
medical aid and shall make a sworn statement as to his
legal settlement, the town board, village board or common
council shall provide such assistance to such persons as it
may deem just and necessary, and if he shall die, it shall
give him a decent burial. It shall make such allowance
for such board, maintenance, nursing, medical aid and bur
ial expenses as it shall deem just, and order the same to be
paid out of the town, city, or village treasury.
"(2) The expenses so incurred shall be a charge against

the county. The account therefor shall be audited by the
county board and paid out of the county treasury, and may
be recovered by said county of the town, city or village in
which such person so relieved has a legal settlement; or if
such settlement be in a county operating under the county
system of maintaining its poor, the recovery may be from
such county."

In subsec. (3) of the same section, provision is made for
notice by the clerk of the municipality to the county clerk
within ten days after such person becomes a public charge.
You will note that, under the above sec. 49.03, the muni

cipality is required to furnish relief only when the person
who seeks relief "shall make a sworn statement as to his

legal settlement." In contemplation of law, this section ap
plies where the person has a legal settlement in some other
location, and makes a sworn statement as to that fact. Sec.
49.04 applies when the person has no legal settlement in
any other place, so far as known, and does not make a sworn

statement as to his legal settlement. In sec. 49.04, the
county is primarily liable and should determine, by its own
officers, what relief is to be given and in what manner.
Under this section the municipality should not give relief,
but should turn over the person to the county authorities.
In the case coming under sec. 49.03, the municipal authori
ties are authorized to determine the relief and make the

charge against the county.

You do not state in your letter whether the transients
cared for by the city of Hudson have a legal settlement in
some other mimcipality than such city of Hudson. If they
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have a legal settlement in some other municipality, then
the municipal officers should require such person to make
a sworn statement as to his legal settlement. If he does

this, then relief may be granted, and in order to entitle the
municipality to be reimbused by the county, the proper no

tice must be given. At common law, no such remedy ex
isted as is provided in sec. 49.03; hence, the statutes creat
ing the liability and giving the procedure, are clearly de

fined and must be strictly followed. Milwaukee County v.
Sheboygmi, 94 Wis. 58, 68 N. W. 387. See also XVIII Op.

Atty. Gen. 688.
JEM

Trade Regulation — Discount company may be operated
by licensed small loan company.

Discount company and licensed small loan company may

be operated in same office.
December 30, 1931.

Thomas Herreid,

Department of Banking.
You ask whether a discount company may be operated

by a licensed small loan company and in the same office as
the small loan company.
A discount company may be operated by a licensed small

loan company, and there is no objection to the operation
of both companies in the same office.
Under ch. 214, Stats., persons, co-partnerships or corpo

rations may obtain a license to engage in the small loan
business. There is nothing in ch. 214 which prevents a
corporation which has obtained a license to engage in the
small loan business from engaging in any other business;
nor does the chapter contain any language which expressly
or by implication requires that the office of a corporation
which has a license to engage in the small loan business
should be separate and distinct from the office of any other
corporation, or separate and distinct from the office in
which the small loan company conducts some other busi
ness.
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It is assumed that by the term "discount company" is
meant a company licensed under the provisions of sec.
115.09, which provides for the making of loans not to ex
ceed one thousand dollars "repayable in equal weekly, semi
monthly or monthly instalments and in lieu of interest, to
deduct therefrom at the time of making such loan a sum not
to exceed ten dollars upon each one hundred dollars for
each year including all fees and charges, or a discount in
the same proportion on fractional parts or multiples there-
of; * * *" This section requires any person, or asso
ciation, copartnership or corporation created to do business
under the provisions of subsec. (1) to first obtain a license
from the commissioner of banking. Subsec. (4), sec. 115.09,
Stats., provides in part:

Any licensee operating under the provisions
of this .section shall keep the records affecting loans made
pursuant to the provisions of this section separate and dis
tinct from the records of any other business of said li
censee."

This provision clearly recognizes that a company having
a license to engage in the discount business may also en
gage in other businesses. There is no requirement that
distinct businesses be maintained in separate offices; the
only requirement is that the records affecting the loans
made in the discount business be kept separate and dis
tinct from the records of any other business conducted by
the company.
ML
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Building and Loan Associations — Words and Phrases
— Delinquency — Impaired — Tests for determination of
when building and loan association is insolvent.
"Delinquency" defined.
"Impaired" defined.
If losses to be charged off exceed contingent fund and

net profits, capital of association is impaired.
Temporary deflation of real estate values does not ren

der association unsafe or unsound, if it appears to rea
sonable certainty that real estate will appreciate so that
stockholders can be paid in full at maturity.of their stock.

Commissioner of banking is not bound by appraisals and
report of associations' committee appointed under provi
sions of subsec. (2), sec. 215.24, Stats.

December 30, 1931.

Thomas Herreid,

Department of Banking.
You ask to be advised in a general way as to what must

be the condition of a building and loan association to jus
tify the commissioner of banking in taking it over for
liquidation, and the extent to which the commissioner may
initiate and make investigations which may establish the

facts justifying him in taking over an association for liqui
dation.

Subsec. (2), sec. 215.24, Stats., which provides for the
committee to examine the affairs of the association, pro

vides in part:

«=i: h: * It shall thereupon be *the duty of the board of
directors to charge off all losses so reported, and if there
be not a sufficient amount in the contingent fund and the
net profits for the period for the payment of such losses,
then such losses, or the balance unpaid, shall be apportioned
according to the number of all shares outstanding, whether
instalment or paid-up stock, and the proportionate amount
shall be charged to each member, except in the case of de
linquent associations in which case the losses shall be as
sessed according to the book value of the shares."

Sec. 215.33 provides in part:

"(1) Should the commissioner of banking find any such
association conducting its business contrary to law he shall
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notify its board of directors in writing of the fact, and if,
after thirty days, such illegal practice continues he may
take possession of said association and liquidate the same
in the manner provided in respect to state banks by section
220.08 of the statutes. Should he find that the affairs of
any such association are in an unsound condition and that
the interests of the public demand the dissolution thereof
and the winding up of its business he shall take possession
of said association and liquidate the same in the manner
provided in respect to state banks by section 220.08 of the
statutes.
"(2) Whenever it shall appear to the commissioner of

banking and the building and loan supervisor that any
building and loan association to which this chapter is ap
plicable has violated its charter or any law of the state,
or is conducting its business in an unsufe or unauthorized
manner, or if the capital of any such building and loan
association is impaired, or if any building and loan associa
tion shall refuse to submit its books, papers and concerns
to the inspection of any examiner, or if any officer thereof
shall refuse to be examined upon oath touching the con
cerns of any such building and loan association, or if from
any examination or report provided for by this chapter the
commissioner of banking shall have reason to conclude that
such building and loan association is in an unsound or un
safe condition to transact the business for which it is or
ganized, or that it is iinsafe and inexpedient for it to con
tinue business, or if any such building and loan association
shall neglect or refuse to observe an order of the commis
sioner of banking or the building and loan supervisor, the
commissioner may forthwith take possession of the prop
erty and business of such building and loan association,
and retain such possession until such building and loan
association shall resume business, or its affairs be finally
liquidated as herein provided."

The statute uses such general terms as "delinquent asso
ciation," "unsound condition," "if the capital of any such
building and loan association is impaired," and "an unsound
and unsafe condition."

In Ellis V. State, 138 Wis. 513, 534, the court said:

"We approve of that, substantially, preferring, however,
to express it in this way: The term 'unsafe or insolvent*
in sec. 4541, Stats. (1898), has regard to deficiency of
assets, realizable in cash value within a reasonable time,
treating them as an ordinarily prudent person would or-
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dinarily conduct his business, to cover liabilities exclusive
of stock liabilities. A bank is insolvent when the fair cash
value of its assets, realizable within a reasonable time, in
case of liquidation by the proprietors, as ordinarily prudent
persons would ordinarily close up their business, is equiva
lent to its liabilities, exclusive of stock liability."

In Goetz v. Knie, 103 Wis. 366, the controversy was en
tirely between the stockholders. The court there said, p.
370:

"Upon the showing made, it is very obvious that the cor
poration was insolvent as to the stockholders. (Citing
cases.) The corporation's property was insufficient in
amount, at a fair valuation, to pay its debts; and hence it
was insolvent, within the definition prescribed by the stat
ute (Stats. 1898, sec. 1694c)."

A building and loan association is of a unique and dis
tinct character—that is, it has very few outside creditors,
most of its obligations being to its stockholders. Conse
quently the usual tests of insolvency cannot be applied.
Globe Bldg. & Loan v. Wood, 110 Ky. 4, 60 S. W. 858, 22
Ky. L. 1500, 96 Am. S. R. 417. The two Wisconsin cases
heretofore cited, while pertinent to the question, are not
controlling. A consideration of the various tests applied
in other jurisdictions may be of some assistance in deter
mining the test to be applied in this state. A building and
loan association has been said to be properly in receivership
when: "unable to satisfy the demands of its own members,"
when "the consummation of the scheme becomes imprac
ticable." Gundby v. Armstrong, 133 Fed. 417, 66 C. C. A.
627. A stricter test was laid down in Towles v. Am. Bldg.
etc. Soc., 61 Fed. 446, 447, where it was said:

"The association is said to be insolvent when it cannot
pay back to its stockholders the amount of their contribu
tions, dollar for dollar."

An Illinois court approved of this test in Chapman v.
Young, 65 111. A. 131, 138:

"The liabilities of the association to its shareholders were
and have been, and now are in excess of its assets."

In Minnesota it is held that though an association may
not be insolvent because its assets have depreciated, it is
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properly in receivership "when the purposes for which it
was organized have failed." Sjoberg v. Security Sav. &
Loan Ass'n., 73 Minn. 203, 75 N. W. 1116, 72 Am. S. R. 616,

624; Knutson v. N. W. Loan & Bldg. Ass'-ra., 67 Minn. 201,
69 N. W. 889, 64 Am. S. R. 410.
In Commomvealth ex rel. McCormick v. Pennsylvania B.

& L. Ass'n., 20 Pa. C. C. 589, 591, the court said:

"We must, therefore, look at the matter not from a book
keeping, but from a sound business point of view, and with
out attempting to marshal the assets and liabilities, item
by item, must determine what action will best conserve the
interests of the parties and of the public."

Associations have been held properly in liquidation when
adverse decisions on the subject of usury made the continua
tion of the business impracticable, Gunby v. Armstrong, 153
Fed. 417, 66 C. C. A. 627; when "instead of making profits
it loses the principal of contributing stockholders," Towles
V. Am. Bldg. & Loan etc. Soc., 61 Fed. 446, 447; when un

able to pay withdrawing stockholders. Globe Bldg & Loan
Ass'n. V. Wood, 110 Ky. 4, 60 S. W. 858, 22 Ky. L. 1500,

96 Am. S. R. 417; Andrews v. Roanoke Bldg. & Loan Ass'n.,
98 Va. 445, 36 S. E. 531, 49 L. R. A. 659; Home Sav. &
Loan Ass'n v. Mason, 127 Mich. 676, 87 N. W. 74; People

V. New York Bldg. Loan & Banking Co., 84 N. Y. S. 844;
when unable to mature its stock. Globe Bldg. <& Loan Co.'s
Ass'n. V. Wood, 110 Ky. 4, 60 S. W. 858, 22 Ky. L. 1500, 96
Am. S. R. 417; Knutson v. N. W. Loan & Bldg. Ass'n., 67
Minn. 201, 69 N. W. 889, 64 Am. S. R. 410; or when fraud
and mismanagement are shown, Universal Sav. & Trust
Co. V. Stonebumer, 113 Fed. 251, Cont. Nat. Bldg. & Loan

Ass'n. V. Miller, 44 Fla. 757, 33 S. 404.
The following definitions of some of the terms used in

the statute may be helpful:
"Delinquency" when applied to a merchant, cannot mean

anything less than that he has proved to be dishonest and

attempted to evade the payment of his debts. Boyce &
Henry v. Eivart, 1 S. C. (Rice's Law) 126, 140.

" 'Delinquency' is only another name for gross neglect
to perform a lawful obligation, or willful default, either of
which is a proper subject for penalties." Ferguson v. City
of Pittsburgh, 28 Atl. 118, 159 Pa. 435.
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A "delinquent" is defined in Webster's Dictionary to be
one failing in duty; offending by neglect of duty. The sec
ond definition is: one who fails to perform his duty; "an
offender or transgressor; one who commits a fault or a
crime." The inuendo to be gathered from the words in the
book or pamphlet published by a retail grocers' organiza
tion organized for the purpose of collecting bad debts, and
called "Delinquent Book," is that the pages following con
tain the names of persons whom said association has founa

to be dishonest and unworthy of credit. Cleveland Retail
Grocers' Association v. Exton, 18 Ohio Cir. Gt. R. 321,10 C.
D. 145.

"Impair" means to make worse, to diminish in quality,
value, excellence, or strength; to weaken, and to deterio
rate. Union Gas & Oil Co. v. Diles, 254 S. W. 205, 200 Ky.

188; Swinburne v. Mills, 50 Pac. 489, 17 Wash. 611, 61 Am.
S. R. 932; Gladney v. Syndor, 72 S. W. 554, 172 M. 318, 60
L. R. A. 880, 95 Am. S. R. 517.
You asked the definite question as to whether the capital

of an association is impaired when the examining commit
tee or the public accountant appointed under sec. 215.24,
subsec. (2), has reported and the board of directors have
found that the losses to be charged off exceed the contingent
fund and the net profits for the period for the payment of
such losses.

If the losses to be charged off exceed the contingent fund

and the net profits, the capital of the association is im
paired. If at that moment the association had to liquidate
it would be unable to repay its stockholders dollar for dol
lar. It should be noted, however, that in case the capital
is impaired under the provisions of subsec. (2), sec. 215.33
the commissioner may take possession of the association.
He may still exercise a discretion as to the advisability of
taking possession.

You ask: Is an association in an "unsafe or unsound

condition" when the appraised value of the real estate on
which the association has mortgages is less than the amount

of stock issued to the mortgagors?

The mere fact that the appraised value of the real estate

on which the association has mortgages is less than the
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amount of stock issued to the mortgagors does not in itself
make the association in an unsafe or unsound condition.

A temporary deflation of real estate values does not render

an association unsafe or unsound, if it appears to a reason
able certainty that the real estate will appreciate so that
stockholders can be paid in full at the maturity of their
stock. This would seem to be a situation where the rule

concerning insolvency of banks laid down in Ellis v. State,

138 Wis. 513, should be applied.
The commissioner of banking is not bound by the ap

praisals and report of an association's committee appointed
under the provisions of subsec. (2), sec. 215.24, Stats.

Sec. 215.32 provides in part:

"At least once in each year, the said commissioner of
banking shall make or cause to be made an examination
into the affairs of all such associations and for that pur
pose said commission or the examiners appointed by him
shall have full access to, and may compel the production
of, all their books, papers, securities and moneys, admin
ister oaths to and examine their officers and agents as to
their affairs. * * *"

The examination of the commissioner is entirely inde
pendent of the provisions in subsec. (2), sec. 215.24 for the
examination of the association by a committee or by a firm
of public accountants, and the commissioner need place
no more reliance upon the appraisals or the report than he
deems advisable.

ML

Building and Loan Associations — Subsec. (8), sec.
215.33, Stats., creates no preference in favor of funds col
lected and deposited by officers of building and loan asso
ciation in voluntary liquidation.

December 30, 1931.
Thomas Herreid,

Department of Banking.
You invite attention to subsec. (8), sec. 215.33, Stats.,

and you ask whether this provision applies to building and
loan associations which vote voluntary liquidation.

Subsec. (8), sec. 215.33 provides in part:
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moneys collected by the commissioner
of banking shall be from time to time deposited in one or
more state banks, and, in case of the suspension or in
solvency of the depository, such deposits shall be preferred
before all other deposits."

Subsec. (8), sec. 215.33 by its very terms gives a pref
erence only to moneys collected by the commissioner of
banking. It has, therefore, no application to moneys col
lected and deposited by officers of a building and loan asso
ciation in "the process of voluntary liquidation.
ML

Banks and Banking — Counties — County Depositories
— Subsec. (7), sec. 59.74 and subsec. (1), sec. 59.75, Stats.,
authorizing county boards, before designating depository,
to provide for investment of surplus funds in certificates
of deposits or other liquid investments, are not repealed by
new public depository law. Whether county funds placed
in such certificates of deposit are within requirements and
protection of state deposit fund portions of new public de
pository law is doubtful.

December 30, 1931.

John A. Markham,

District Attorney,
Independence, Wisconsin.

You write that for some years the county board of Trem-
pealeau county has invested its funds in certificates of de
posit and now has such certificates paying at least three
per cent interest; that one of the three banks issuing these
certificates has executed to the county a personal surety
bond; and that these certificates will become due and pay
able early in January. You ask several questions with ref
erence to the application of the new public depository law,
ch. 1, Laws Special Session 1931. I will state and answer
them seriatim.

Question 1. "Do such funds, so evidenced by certificates
of deposit, in the absence of any other bond, come under
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the provisions of the new law, making the state fund sole
protection against loss in the bank by its failure, etc.?"

The new depository law expressly repeals subsecs. (2) to
(5), and amends subsecs. (1) and (6) of sec. 59.74 of the

statutes, and leaves in the statutes subsec. (7), which reads
as follows;

"Before designating a depository each county board shall
determine whether it has any funds which will not be re
quired for immediate use and provide for the investment of
such funds in certificates of deposit or other liquid invest
ments at a better rate of interest than can be obtained on
daily balances."

If the new public depository law had been written with
out such intimate dealing with sec. 59.74, a construction
might have been permissible that it repealed by implication
subsec. (7), by the definition of public deposits in sec.
34.01, (1), as follows:

" 'Public deposit' shall mean moneys deposited by * * *
any county * * * in any state or national bank, bank
ing institution, or trust company in this state."

"Repeals by implication are not favored and that has such
force that an earlier act is not to be regarded as repealed
by a later one unless the two are so manifestly and ma
terially in conflict that the two cannot, reasonably, stand
together. * *.

"The numerous rules for statutory construction on the
subject of repeal of an earlier by a later statute, are gen
eral, in respect to the particular situation to which they
respectively apply; but are subject to the ultimate purpose
of giving effect to the legislative intent, when from the
whole body of an act, or by a comparison of the enactment
with others, Or other circumstances characterizing the new
enactment, it is clear that a repeal was not intended and
the real purpose can be carried out by aid of judicial con
struction." Madison v. Southern R. Co., 156 Wis. 352,
359-360.

The legislature having specifically repealed or amended
six of the seven subsections, and left the seventh intact, it
must be presumed, it seems to me, that the legislature in
tended that subsection to continue as law. I am of the opin-
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ion, therefore, that this subsection is not repealed or super
seded by the new public depository law.
Whether this signifies that funds "invested" in such cer

tificates of deposit are outside the state deposit fund provi
sions of the new law, presents more difficulty. In addition
to subsec. (7), sec. 59.74, the statute contains as a proviso
in subsec. (1), sec. 59.75, the following provisions with
reference to certificates of deposit:

"* * *; provided, that the county board or a commit
tee thereof designated by it may invest any funds that come
into his hands in excess of the sum he is authorized by the
county board to retain for immediate use, in the name of
the county in certificates of deposit or in interest bearing
bonds of the United States, or of any county or municipality
in the state, and such board or committee may sell such
securities when deemed advisable."

This proviso was enacted by eh. 305, Laws 1927, subsec.
(7), sec. 59.74 having been enacted by ch. 276, Laws 1927.
These two provisions were the subject of an official opinion
to the district attorney of Columbia county, November 12,
1931, XX Op. Atty. Gen. 1045, and the conclusion of that
opinion was this, p. 1046;

"Subsec. (7), sec. 59.74, Stats., could be interpreted as
permitting the investment of the surplus funds in the cer
tificates of deposit of any bank, and in connection with the
phrase 'or other liquid investments,' would seem to have
that meaning. The proviso of sec. 59.75, Stats., however,
seems to deal with current funds, and since this uses the
same phrase 'certificate of deposit,' and was inserted almost
simultaneously with sec. 59.74, subsec. (7), Stats., it raises
some doubt in my mind. I hesitate, therefore, to advise any
county board or county treasurer that either of these pro-

. visions authorizes certificates of deposit in any but a quali
fied county depository."

The one purpose, of course, of the statute requiring, if it
did require, that these certificates of deposit be of a quali
fied public depository must have been to retain them within

the protection of the bond requirements under the old law.
This same purpose would not require these certificates of
deposit to be only of a designated county depository under
the new law, if that law operates to bring the funds so "in
vested" under the protection of the state deposit fund. An-
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other purpose, however, of the law requiring, if it did re

quire, that these certificates of deposit be only of a qualified

public depository under the old law may have been to re
serve selection of the bank in the county board and not per
mit the county treasurer to make such selection. This pur
pose would continue under the new law.
The ambiguity has not been lessened by the new law and

I still hesitate to advise any county board or county treas
urer that county funds may, under these provisions, be

"invested" in the certificates of deposit of any institution
that is not a designated public depository. And if they
may be placed only in such institutions then it would seem

to follow that the one per cent must be paid to the state
deposit fund and that the county is protected from loss by
the state deposit fund.

Question 2. Does the personal surety bond given by the
bank issuing these certificates of deposit to the county con
tinue under sec. 34.06 of the new statutes if not renewed?

The answer to this question is involved in the same un

certainty as the answer to Question 1, and by reason of this
uncertainty I hesitate to advise that county funds "invest

ed" under sec. 59.74 (7) and the proviso of sec. 59.75 (1)
in certificates of deposit are not be treated as within the

public depository law, which extends the protection of the
state deposit fund to all except "deposits of public funds
which are secured by bonds or other security furnished
under statutes heretofore in effect so long as such bonds or

other security shall remain in force," but provides that "no
such bonds or other security shall be renewed." See sec.

34.025 in the new law.

Question 3. Can the county legally require a bank issu
ing such certificates to give surety bond?
The same uncertainty applies here, also. If certificates

of deposit under sec. 59.74 (7) and sec. 59.75 (1) are within
the state deposit fund provisions of the new public deposi
tory law then they are within the prohibition of sec. 34.025

that "no such bonds or other security shall be renewed" and

of sec. 34.06 (6) that:
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"Except as provided in section 34.025 no bond or other
security shall be required of or given by any public deposi
tory for any public deposits, and compliance with the pro
visions of chapter 34 shall be in lieu of any requirement of
a bond or other security from any public depository."

In view of the questions which might arise over the pay
ment from the state deposit fund of losses by the failure of
banks issuing certificates of deposit to counties under sec.
59.74 (7) and sec. 59.75 (1), the treating of funds so "in
vested" by counties as within the state deposit fund pro
visions of the new law will not afford a complete solution

of the problem. For this reason it is to be hoped that fur
ther amendment of the law may be made at this special ses

sion of the legislature, making specific the intent of the leg
islature.

FMW

School Districts — Tuition — School district board has

authority, under sec. 40.21, subsec. (5), par. (a), Stats.,
to refuse admittance to its schools of nonresident children.

December 31, 1931.

Otto F. Christenson,

District Attorney,

Lancaster, Wisconsin.

You submit for the consideration of this department,
with a request for an opinion thereon, the following state
ment of facts:

School district No. 2 and school district No. 10 adjoin
each other. A farm lying on the border line up to 1912
was taxed by school district No. 10. Thereafter, due to a
common error, this resident paid taxes in school district

No. 2. This error has now been discovered and in 1932

this resident will pay his taxes in joint school district No.
10, where he should have always paid his taxes. This resi
dent wishes to send his children to school district No. 2, but
the school board of district No. 2 refused to permit his
children to attend its school. The question raised in this
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connection is whether the school board of district No. 2

has authority to refuse to permit the children of this resi

dent from attending its school.
It is the opinion of this department that school district

No. 2 has authority to refuse to permit nonresident chil
dren from attending school in its district.

Art. X, sec. 3, of the Wisconsin constitution, provides:

"The legislature shall provide by law for the establish
ment of district schools, which shall be as nearly uniform
as practicable; and such schools shall be free and without
charge for tuition to all children between the ages of four
and twenty years; and no sectarian instruction shall be al
lowed therein."

In State ex rel. Comstock v. Joint School District, (1886)

65 Wis. 631, 27 N. W. 829, it was held that the constitu
tional provision for free education in the district schools
is complied with when the legislature has provided for each

child contemplated by the constitution the privileges of such
a school; and each district may be authorized to admit or re
fuse to admit to its school children who do not reside therein.

In sec. 40.21, subsec. (5), par. (a), Stats., it is provided:

"In the absence of action upon the subject by the last
annual district meeting, the school board shall determine
whether nonresident children shall be admitted to the school
and shall fix the rate of tuition therefor, *

The above quoted section of the statutes clearly gives au
thority to the school board to admit or refuse to admit
nonresident school children. It appearing that the children

in question are residents of joint school district No. 10, the

school board of district No. 2 may refuse to permit such
children to attend their school under the circumstances.

The fact that the father of such children had by com
mon mistake, now corrected, paid taxes from 1912 to 1932
in joint school district No. 2 is immaterial.
HHN
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Indigent, Insane, etc. — Legal Settlement — Person who
has lost his legal settlement and has not acquired new one
must be relieved and taken care of by county in which he
has residence, as transient pauper, under sec. 49.04, Stats.

December 31, 1931.

Fulton Collipp,

District Attorney,
Friendship, Wisconsin.

You state that four or five years ago one A lived in
Adams county; that Adams county has the county system
for the relief of the poor; that Marquette county has the
town system; that A moved to Marquette county and lived
in various places, that is, different towns and villages in
Marquette county, for four or five years but never in any
one town or village for over eleven months; that recently
he moved back to Adams county and, after he had been

there for about three weeks, applied to Adams county for
aid, which was given to him, and later he was taken to the
Adams county poor farm; that his children are being taken
care of by residents of Adams county now outside of the
poor farm, for which tlie county has been paying these
residents; that the poor authorities of your county have
submitted a bill to Marquette county for what your county
had coming and that the county board of Marquette county
turned the claim down on the ground that A never gained
a residence in any town for a year, and the fact that he re

sided in Marquette county for four or five years made no
difference, so long as he had not lived in one place in said
county for over eleven months. You inquire whether A is
a resident of Marquette county, so that Marquette county
must pay Adams county. You state that it is conceded
that the proper notice was given by Adams county to Mar
quette county.

You do not state definitely whether A when he left Adams
county for Marquette county had, at that time, a legal set
tlement in Adams county. I will assume that he had. He
did not gain a legal settlement in any municipality in Mar
quette county because he was not a resident in any one
municipality for one whole year. He has, therefore, not
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acquired a legal settlement in Marquette county. He has
lost his legal settlement in Adams county for the reason
that he was absent from Adams county for one whole year.
See sec. 49.02, subsec. (7), Stats.
He is now back in Adams county, and the bill that was

incurred was incurred in Adams county. Under the facts
as stated by you, he has no legal settlement in Marquette
county nor in Adams county; he being a transient, it was
the duty of the county board to relieve him and take care
of him at the expense of the county, under sec. 49.04.

Adams county cannot be reimbursed by Marquette county,
for the reason that he never had a legal settlement in Mar

quette county. Sec. 49.03 applies only where local relief
is given to a transient who has a legal settlement in some
other municipality outside of the county. In that case, by
serving the proper notice, the county in which the relief
has been given may recover from the municipality in

which the person has a legal settlement. That is not the
case here.

You are advised that Marquette county need not pay the
bill. Adams county is required to relieve A, as a transient
pauper, and cannot recover from any other municipality.
JEM

Normal Schools — Public Lands — Commissioners of

public lands have no power to pay out moneys from normal
school fund to another department of state for planting or
otherwise enhancing value of normal school fund lands.
Under sec. 24.39, Stats., commissioners of public lands

have authority to sell to another state department timber
at appraised value without advertising and public sale.

December 31, 1931.
Commissioner of Public Lands.

Attention A. D. Campbell, Chief Clerk.

You submit for the consideration of this department,
with a request for an opinion thereon, the following ques
tions :

"1. Has this department power to pay out of the normal
school fund to another department of the state for planting
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and otherwise enhancing the value of normal school fund
lands ?
"2. Has this department the power to sell to another de

partment of the state timber at appraised value without
advertising and public sale?"

Sec. 23.08, Stats., relates to co-operation between the
land commissioners and the conservation commission, and

provides as follows:

"The commissioners may, in their discretion make requi
sitions upon the conservation commission for suitable men
in its employ to appraise lands or perform such other serv
ice in field or forest as the commissioners may need to have
done. So far as practicable the commissioners may select
the men to serve, and during such temporary service the
men shall be their assistants and subject to their orders.
In other respects, as far as may be found practicable, said
commissioners and said commission shall mutually co-op
erate in order to make economical use of their respective
employes, equipments and facilities and to enhance the
value of the public lands."

Work done to enhance the value of public lands should
be done by the commissioners of public lands with the aid
of the conservation commission. Since the statute makes

this specific provision, there is no necessity for resorting to
implied powers so as to allow the work to be done by any
other department.' A specific reference or method provided
by statute excludes all others. State ex rel. Owen v. Mcln-
tosh, (1917) 165 Wis. 596, 162 N. W. 670; State ex rel
Owen V. Reisen, (1916) 164 Wis. 123, 159 N. W. 670.

Sec. 25.01, (1), Stats., provides:

"The moneys belonging to * * *, the normal school
fund, * * * shall from time to time be invested or
loaned by the commissioners of the public lands as such
moneys accumulate in the treasury, and said commissioners
shall keep a separate account of all investments and loans
from each fund."

Subsecs. (2) and (3), sec. 25.01 prescribe the manner in
which the moneys belonging to the normal school fund shall
be invested or loaned. Nowhere in ch. 25 is there any au
thority for the expenditure of moneys belonging to the nor
mal school fund for planting and otherwise enhancing the
value of normal school fund lands. Unless there is specific



Opinions of the Attorney General 1267

authority in the statutes for such expenditure of money
from such funds, it must be held that moneys belonging to
the normal school fund can not be spent in this way.
The statutes not having provided for the expenditure of

normal school funds for planting or otherwise enhancing
the value of normal school fund lands, it must be held that
the commissioners of public lands have no power to pay
out such moneys from the normal school fund. State ex
rel. Sweet v. Cunningham, (1894) 88 Wis. 81, 57 N. W.
1119, 59 N. W. 503.

2. Sec. 24.39, Stats., provides as follows:

"(1) The commissioners of the public lands are empow
ered to grant leases of parts or parcels of any public lands
except state park lands and state forest lands; to grant
easements, leases to enter upon any of said lands to flow the
same or to prospect for and to dig and remove therefrom
ore, minerals and other deposits, and to sell therefrom such
timber as the commissioners shall find necessary to prevent
future loss or damage. Such easements, leases, licenses and
sales shall be made only for a full and fair consideration
paid or to be paid to the state, the amount and terms where
of shall be fixed by said commission, and such easements,
leases, licenses and sales shall conform to the requirements,
so far as applicable, prescribed by chapter 26 of the statutes
for the exercise by the conservation commission of similar
powers affecting state park lands and state forest lands.
"(2) In negotiating for such leases, licenses or sales, and

in exercising the other powers conferred by this section the
commissioners of the public lands shall, so far as they find
it desirable and practicable, request and make proper use
of such services and information as the conservation com
mission may be able to furnish."

It is our opinion that sec. 24.39, Stats., is broad enough
to permit the commissioners of the pubic lands to sell tim
ber to another state department at the appraised value with
out advertising and public sale.

HHN



1268 Opinions of the Attorney General

Automobiles — Taxation — Motor Vehicle Fuel Tax —

County is not entitled to refund under sec. 78.09, Stats.,
of motor vehicle fuel tax paid on gasoline used in county
trucks and tractors in plowing snow on public highways.

December 31, 1931.
James R. Durfee,

District Attorney,
Antigo, Wisconsin.

You inquire whether Langlade county is entitled to a
refund under sec. 78.09, Stats., of motor vehicle fuel tax
paid for gasoline used on trucks and tractors operated by
the county in plowing snow on public highways so as to
open them for public use.

It is the opinion of this department that a county is not
entitled under sec. 78.09 to a refund of motor vehicle fuel
tax paid for .gasoline used on trucks and tractors operated
by the county in plowing snow on public highways so as to
open said highway for public use.

Sec. 78.09 provides in part:

"Any person or persons, firm or corporation who shall
buy or use any motor vehicle fuel for the purpose of op
erating stationary gas engines, tractors used for agricul
tural purposes, motor boats, airplanes or aircraft, or who
shall purchase or use any of such fuel for lighting, heating,
cleaning or dyeing, or other commercial use of the same,
except motor vehicles operated or intended to be operated,
in whole or in part, upon the public highways or streets of
the state, and on which motor vehicle fuel the tax imposed
by this chapter has been paid, shall be entitled to a refund
in the amount of such tax paid, upon presenting to the
state treasurer on a form prescribed by him, a sworn state
ment accompanied by the original invoice showing such
purchase, setting forth the total amount of such fuel pur
chased and used by such consumer, other than in motor
vehicles operated or intended to be operated upon the pub
lic highways or streets of the state, and the purpose for
which said motor vehicle fuel, upon which claim for exemp
tion from such tax is made, was used, and such other infor
mation as the state treasurer shall require. *

In XIV Op. Atty. Gen. 599 it was held that motor vehicle
fuel tax paid on fuel used by self-propelled highway equip
ment while actually in construction work is subject to re-
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fund as provided in sec. 78.09, Stats. But that while such
highway equipment is traveling under its own power over
open public highways to and from construction work, fuel
used therefor is not subject to refund. In that opinion it
was said:

"In my opinion self-propelled road-construction ma
chinery comes within the classification of tractors not used
for agricultural purposes only while traveling over the open
public highways to and from the construction jobs upon
which they are to be engaged; gasoline tax paid on gaso
line used for the purpose of propelling such machinery over
the highways is not subject to refund. But when such ma
chinery reaches the job, and as long as it is operated on the
uncompleted highway merely in the construction work, it is
in the class of stationary gas engines within the meaning
of ch. 78, and particularly of sees. 78.01, 78.02, subsec. (1),
and 78.09, Stats., and the tax paid on gasoline consumed in
such use is subject to refund as provided by sec. 78.09. Such
machinery is designed to be used primarily as stationary
gas engines are used, and it is while used as stationary en
gines that by far the major part of the gasoline is con
sumed by them; the amount of gasoline used by such ma
chinery for the purpose of propelling the same along the
highways to and from the place where it is used as sta
tionary engine equipment is negligible, and the self-pro
pelling feature is incidental merely to its primary use.
*  * «!

In view of the express language in sec. 78.09, as inter
preted in the above mentioned opinion of this department,
it must be held that a county is not entitled to a refund of
motor vehicle fuel tax paid on gasoline used in trucks and

tractors operated by the county in plowing snow on public
highways.
HHN
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Public Oncers — District Attorney — Workmen's Com-
pensation — District attorney, upon request of industrial
commission, must prosecute suits under ch. 262, Laws 1931,
relating to assignment of wage claims to industrial commis
sion and suits thereon.

December 31, 1931

Clark J. A. Hazelwood,

Assistant Corporation Counsel,
Office of District Attorney,

Milwaukee, Wisconsin.

You invite attention to sec. 2, ch. 262, Laws 1931, and ask
whether the district attorney should undertake the enforce
ment of this chapter.

Sec. 2, ch. 262, Laws 1931, which adds subsec. (14) of
sec. 101.10, Stats., makes it the duty of the industrial com
mission :

"To investigate and attempt equitably to adjust contro
versies between employers and employes as to alleged wage
claims and to enforce the provisions of section 103.39. In
pursuance of this duty, it may take an assignment in trust
for the assigning employe of any wage claim deemed to be
valid in the opinion of the commission and not exceeding
one hundred dollars, such assignment to run to the indus
trial commission. The commission may siie the employer
on any wage claim so assigned and the provisions of sub
section (3) of section 103.39 shall apply. The commission
may join in a single proceeding any number of wage
claims against the same employer, but the court may order
separate trials or hearings. In such cases the taxable costs
recovered shall be paid into the general fund."

Subsec. (2), sec. 101.24 provides:

"Upon the request of the commission, the attorney-gen
eral or district attorney of the county in which any investi
gation, hearing or trial had under the provisions of sec
tions 101.01 to 101.29, inclusive, is pending, shall aid therein
and prosecute under the supervision of the commission, all
necessary actions or proceedings for the enforcement of said
sections and all other laws of this state relating to the pro
tection of life, health, safety and welfare, and for the pun
ishment of all violations thereof."

The district attorney, then, upon the request of the in
dustrial commission must prosecute all necessary actions

fir-:
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for the enforcement of sees. 101.01 to 101.29, inclusive. Sub-
sec. (14), sec. 101.10, created by ch. 262, Laws 1931, is
within these subsections and hence it is the duty of the dis

trict attorney to commence all necessary actions or proceed
ings for the enforcement of that subsection when requested
so to do by the industrial commission.
ML

A'ppro'priatio'ns and Expenditures — Legislature — Pub
lic Officers — Income Tax Board of Review — Sec. 20.01,
subsec. (1), par. (d), Stats, (ch. 33, Laws 1931), providing
that members of legislature elected, appointed or employed
in or to any other office or employment "under the state gov
ernment" shall be paid only such part of salary fixed for
such office or employment as is in excess of salary paid
them as members of legislature, applies to member of
county income tax board of review who is also member of
legislature. .

December 31, 1931.

Tax Commission.

Attention Edward L. Kelley, Commissioner.
You state that a certain member of the legislature is also

a member of a county income tax board of review. You ask
whether membership on such county board of review con
stitutes an office or employment "under the state govern
ment" within the meaning of sec. 20.01, subsec. (1), par.

(d), Stats., created by ch. 33, Laws 1931, and providing:

"Members of the legislature elected, appointed or em
ployed in or to any other office or employment under the
state government not incompatible with their membership
in the legislature shall be paid only such part of the salary
fixed for such office or employment as Is in excess of the
salary paid them as members of the legislature."

Such county boards of review are provided for by sec.
71.13, Stats. Subsec. (1) thereof provides to the effect that
the tax commission shall appoint three resident taxpayers
of each county to serve as a county board of review. The
duties of the county board of review are to hear complaints.
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make income tax assessments, and review income tax assess

ments of persons other than corporations. Sec. 71.13, sub-
sec. (3) (a). The compensation of the board of review is
fixed by the tax commission. Sec. 71.13, subsec. (3) (a).
Such compensation is paid out of the state treasury, sec.
20.09, subsec. (1) (c) providing to the effect that there is
allotted from the tax commission appropriation to each
member of each county board of review a per diem not ex

ceeding ten dollars per day.
As the members of each county board- of review are ap

pointed by" the tax commission, which is an administrative
branch of the state, and as the members of each county
board of review are paid by the state for their services,
and as the members of the county board of review do not
appear to be in any way under the direction or control of
the county, it is the conclusion of this department that
membership on such board constitutes an office or employ
ment "under the state government" within the meaning of
sec. 20.01, subsec. (1) (d), and that a member of the leg

islature who is also a member of the county board of review
is subject to the salary regulation provisions of that statute.

FCS
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Dogs—sec. 174.11 (3), which requires dog license fund to be

prorated among claimants for loss of animals by dogs
within license year to amount there specified, requires
that such distribution shall not be made until close of
license year 16

See IX 309
Agricultural association—county board may appropriate

money within limits of statute to aid societies in exhibi
tion held or to be held, including payment of debt in
curred '. 34

See XVIII 695
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AGRICULTURE—(Continued) Page
Agricultural association—since 1925 amendment of 59.86

county board may appropriate money to fair association
for indebtedness theretofore created 250

See XVIII 695
Agricultural association—appropriation out of general fund

otherwise legally made should be paid even though no
"general fund" account appears on county's books 250

Dog licenses—only money collected, under 174.07 (4), by po
lice department in cities of first, second and third
classes is paid into police pension fund; balance of fees
collected by city treasurer constitutes dog license fund
as provided by 174.09 252

See XIX 486
Agricultural agent, county—salary should be fixed by county

board 276
. Agricultural agent, county—county board at adjourned

meeting may repeal appropriation for maintenance and
abolish office; may make its action contingent upon ref
erendum 276

Agricultural committee, county—county board may not dele
gate to its chairman appointment of farmer members.. 276

Agricultural committee, county—members are not entitled
to compensation 276

Dogs—rabbits are not included in words "any horses, cattle,
sheep, lambs or other domestic animals" as- used in
174.01 461

Agricultural fairs—appropriation of ch. 339, L. 1931, pro
viding for colt races, does not take effect in 1931 554

Farm drainage—town drainages organized under law re
pealed in 1919 are to be managed, after completion of
original project, by farm drainage board under 88.04 (6) 964

Park, county—county rural planning committee under 97.17
is abolished by creation of county park commission un
der 27.02 1051

Agricultural fairs—in requirement of 98.68 (5) that report
of cash premiums paid must be made on or before Dec.
31 time is directory; aid may be paid where report is
made later 1214

Alderman. See Public Officers.
Aliens. See Elections, citizenship.
Anesthesia. See Public Health, basic science law.
Apportionment. See Taxation.

APPROPRIATIONS AND EXPENDITURES

Compensation of members of legislature, except for those
who are hold-over senators, begins at twelve o'clock
noon, Jan. 14, 1931 10

Compensation in form of mileage is limited to one round
trip for each regular and special session, except in so
far as this provision is inapplicable to members who are
hold-over senators 10

See VI 287
Compensation of members of legislature—certification pro

visions as found in 13.04 should be followed 10

Compensation of members of legislature—14.31 (4) con
trols except in so far as 20.01 (1) (a) makes compensa
tion payable monthly 10
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Regents of university -have authority to enter into proposed

agreement with U. S. department of agriculture. 22
Regents of university—ch. 354, L. 1923, does not prohibit

contributions to maintenance of forest products labora
tories in exchange for teaching and research facilities 22

Regents of university had authority to enter into submitted
agreement although remaining in force until canceled
by mutual consent 22

County order—county clerk may not draw, for payment of
bill against county until allowed by county board, ex
cept for jurors' fees and salary of regular county officers 41

Refund—state treasurer advised not to make refund of gas
oline fuel tax where contract with highway commission
waived right to refund 78

Board of asylum trustees may use for construction of build
ing only money appropriated by county board for that
purpose 130

See XII 26
Funds of village created by sale of electric light plant may

not be used under general law for construction or exten
sive repair of district schoolhouse, although boundaries
of school district and village coincide

Hospital—village board may not donate money to local insti
tution operated as private institution by one doctor. . . . 242

Agricultural association—since 1925 amendment of 59.86
county board may appropriate money to, for indebted
ness theretofore created 250

See XVIII 695
Agricultural association—appropriation out of general fund

otherwise legally made should be paid even though no
"general fund" account appears on county's books 250

Children's board, county—is not authorized to expend
moneys appropriated to it to assist girl nineteen years
old to attend high school

Teachers' retirement fund—Bill No. 524, A., appropriating
sum to widow of teacher who died in 1917, when teach
ers' retirement law provided no death benefit, is uncon
stitutional 434

Refund—claim on excessive bus license fees for years 1926,
1927 and 1928 should be allowed 451

Refund—claim on excessive bus license fees paid before.
May 29, 1925, should be denied; should be allowed if
paid after May 29, 1925 • 451

See XIII 85
Unexpended balance—appropriation by county board for ex

penses of employee during year not to exceed definite
amount appropriates only so much within said amount
as is used for such expenses; if full amount is not ex
pended balance remains in general fund 469

Road machinery—money received by county highway com
mittee for use of county machinery by towns and state
cannot be used for purpose of purchasing machinery
and repairing same without appropriation to that effect
from county board 599

Appropriation of ch. 339, L. 1931, providing aid for colt
races, does not take effect in l931 554

Rural school aid—school district maintaining second class
graded school and one maintaining first class state
graded school, each offering one year of high school
work, are not entitled to state aid under 20.28 596
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APPROPRIATIONS AND EXPENDITURES—(Continued) Page
County must apportion necessary amount to each school

district which is authorized to be levied by 59.075,
whether taxes are paid in cash or not; penalty for fail
ure to do so is to have witnheld from schools of county
next succeeding apportionment 747

See XIX 348
Contra XIX 371

Town board and county highway committee may not by con
tract bind hands of future town board in expenditure of
allotments under 20.49 (8) 820

See XIX 239

Town board and county highway committee may accept
work done on town road during previous year and pay
for same out of allotments, under 20.49 (8), where work
is such that statutes do not require competitive bids and
there is no collusion 820

Allotments made under 20.49 (4) may be applied to retire
ment of bonds and payment of interest on bonds, pro
vided that total amount so applied does not exceed
amount lawfully payable as state and federal aid; high
way commission may not require expenditure of entire
allotment upon federal system of highways 824

See XV 388
Emergency board is continuing body and may approve build

ing progi'am which includes expenditure of money not
presently available 945

Emergency board—whei-e annual amount is appropriated
for two successive years contract may be let for build
ing cost of which is in excess of amount presently avail
able, provided contract requires that amount of con
struction performed shall not exceed amount available
prior to effectiveness of subsequent appropriation 945

See IV 764
Ch. 487, L. 1931, appropriating certain sum of money for

benefit of Bad River band of Indians, is contstitutional 959
County aid to school districts—appropriation made pursuant

to ch. 233, L. 1931 (59.07 (13) ), is discretionary with
county board; if made it will not affect valuation of
school district for taxation purposes or for equalization
purposes; appropriation so made is to be raised by gen
eral tax on all taxing districts in county 986

Bill No. 9, A., appropriating funds to public seiwice commis
sion, is germane to paragraph eight of call for special
session 1115

Only two highways or fire roads leading from state parks,
forests and other public lands to most convenient state-
or federal highways can be built or maintained under
20.49 (6); otherwise appropriation can apply only to
roads and fire roads within said state owned areas 1119

Mileage—traveling expenses of board of medical examiners
to investigate reputability of out-of-state medical col
lege may be audited and paid from board's appropria
tion if approved by director of budget 1125

Mileage—members of board of medical examiners may use
information obtained upon individual visits as guests
of out-of-state college but, in absence of statute requir
ing college to pay cost of investigation, such method is
likely to lead to criticism 1125
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APPROPRIATIONS AND EXPPJNDITURES—(Continued) Page
County may not under 84.03 (3) and (4_) apply its allotments

derived under 20.49 to meet its obligations due on bonds
issued under 67.13 and 67.14 solely to meet county's one- .
thix'd share of federal aid project on state trunk high- -
way ; • • •- U

Agricultural fairs—in requirement of 96.68 (5) that report of
cash pi-emiums paid must be made before Dec. 31 time
is directory; aid may be paid where report is made later 1214

Sec. 20.01 (1) (d), providing that members of legislature
elected, appointed or employed in or to any other office
or employment "under the state government" shall be
paid only such part of salary fixed for such office or em
ployment as is in excess of salary paid them as mem
bers of legislature, applies to member of county income
tax board of review who is member of legislature 1271

Arrest. See Fish and Game.
Arsenic. See Public Health, phamacy.
Arson. See Criminal Law.
Arterial highway.?. See Bridges and Highways, relocations.
Aspirin. See Public Health, pharmacy.
Assessments. See Taxation.
Assessor of incomes. See Public Officers.
Attorney general. See Public Officers.

AUTOMOBILES
Law of road—recommendation of court as to revocation of

driver's license and term thereof is discretionary 13
See XIX 63

Law of road—period of revocation of driver's license is lim
ited to one year 13

Law of road—complaint may be made only by persons
enumerated in statute and must be prosecuted by dis
trict attorney, who may submit recommendations to
court • 13

Law of road—action should be in name of state upon rela
tion of complainant, and costs should be taxed as in
civil action 13

Law of road—85.18 (12), permitting vehicles actually en
gaged in maintaining highway to operate on left side
of highway, does not peimit parking on left side of
highway during lunch hour 33

Passenger who fails to report accident in which another per
son is killed is not accessory before fact and may not
be prosecuted under 343.181 ,• 48

Law of road—no penalty for violations of 85.01 (6) (c) is
presciibed in 85.91; penalties prescribed in 353.27 are
applicable 133

Law of road—county owned motor road grader or scraper
(self propelled) need not be licensed 192

Law of road—vehicle containing two axles, one of which car
ries four wheels, is included within scope of 85.47 (1). . 208

Law of road—owner of vehicle can be prosecuted criminal
ly under 85.91 (2) for operation of vehicle by his agent
in violation of 85.54 (1) 254

Motor vehicle fuel taxes—cab company having in storage
April 1, 1931 gasoline upon which it had paid two-cent
tax is liable for additional two cents upon such gasoline
as it uses it; collection may be made as if company sold
this gasoline instead of using it 258

See : XIV 233
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AUTOMOBILES—(Continued) Page
Automobile equipped with sawing outfit or grinding outfit

is exempt from taxation under ch. 68, L. 1931, but out
fit is not part of automobile and should be separately
assessed and taxed 290

Law of road—85.50, requiring weights of motor trucks to
appear on sides thereof, applies to touring automobile
which has been remodeled for commercial use, for haul
ing not more than 12 cans of milk 340

Law of road—85.50 applies to Chevrolet truck with total
weight of 2,200 pounds and carrying capacity of not
more than 1,000 pounds 340

Pact that act providing that liability insurers may be joined
in action for damages does not make such provision as
to other liability insurers, does not render it unconstitu
tional 443

Refund—claim on excessive bus license fees for years 1926,
1927 and 1928 should be allowed 451

Refund—claim on excessive bus license fees paid before
May 29, 1925, should be denied; should be allowed if
paid after May 29, 1925 451

See XIII 85
Law of road—secretary of state is not authorized to make

refund on account of motor vehicle license unless spe-
fically authorized to do so by statute 504

Automobiles owned by state may be insured in name of
state to cover liability for workmen's compensation pay
ments, theft, robbery and damage 585

See 260
XIX 628

XVI 345
XIII 387

Law of road—^fee of two dollars taxed in automobile cases
under 85.01 (1) and required to be paid to informant
must be paid over to police officers, sheriffs or other
salaried peace officers by court; if such officers are re
ceiving salary, they may be required to turn it into pub
lic treasury together with their other fees 616

Law of road—ch. 478, L. 1931, amending 85.08, is operative
and applies only to judgments entered in causes of ac
tion which accrued subsequently to date said chapter
went into effect 661

See XIX 63, 274
Motor vehicle fuel tax—oleum spirits, Stoddard solvents.

Napoleon spirits, and other naphthas of similar nature
are under express provisions of 78.02 (2) and subject
to payment of tax 662

Registration—it is duty of clerk of court to transmit to sec
retary of state, without charge, certified copy of tran
script of judgment as provided by 85.08 (11) (a) 876

Registration—school teacher employed from October to June
in Wisconsin has moved to Wisconsin within meaning of
85.05 and is required to register his automobile 899

See XV 411
Registration—^under 85.08 (10) suspension is only as to ve

hicles registered in name of person convicted of of
fenses therein enumerated 900

Registration—one whose driver's license and auto registra
tion certificate are suspended because of unpaid judg
ment for negligent driving may not have them reinstat-
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ed within three years without furnishing proof (1) if
he has car registei-ed, of resppnsibility as to such car
and other designated cars that he may drive, (2) if he
has no car registered, of responsibility as to any car. . . 915

See XIV 436
Law of road—conviction of traffic offense xmder municipal

ordinance will not result in suspension of driver's li
cense or registration certificates of vehicles registered
in name of person so convicted 931

Law of road—local authoidties may not require traffic on
trunk highway to stop in front of schoolhouse at point
which is not street intersection 987

Registration—under 85.02 (4) stickers are to be issued in
same manner as dealers' license plates and are to expire
at end of calendar year in which they are issued 989

Law of road—maximum weight for tractor operated on
class "A" highway is twenty-four thousand pounds and
for two-wheeled trailer, similarly operated, nineteen
thousand 990

Registration—stickers need not be placed on motor vehicles
held in storage and not displayed or exhibited to induce
sales or for demonstration 1117

Automobiles owned and operated by federal land bank are
instrumentalities of federal government not subject to
state taxation and are therefore not subject to license
fees 1152

Law of road—use of truck to haul milk over regular route
for compensation is use for commercial purpose within
meaning of 85.01 1184

Law of road—use of truck for commercial purpose for which
proper license plates have not been secured is punish
able under 85.91 (la) 1184

Registration—clerk of court is not required to transmit to
secretary of state transcript of judgment in civil action
in which negligence in operating motor vehicle is
charged, unless there is finding of negligence by court. . 1186

Common carrier—annual permit fee imposed by 194.16 (3)
does not apply to year in which permit is issued 1187

Registration—under 85.08 (20), when secretary of state is
satisfied of bad faith, suspended certificate shall not be
transferred, except upon proof of financial ability of
transferee 1227

Motor vehicle fuel tax—county is not entitled to refund un
der 78.09 of tax paid on gasoline used in county trucks
and tractors in plowing snow on public highways 1268

Awards. See Bridges and Highways, easements.
Ballots. See Elections.
Bandmaster for high school. See Public Officers. .
Banking, interim committee. See Banks and Banking.
Banking, interim committee. See Legislature, interim commit

tee on banking.
Bankruptcy. See Trade Regulation, voluntary assignments.

BANKS AND BANKING

County depository—county board may require surety com
pany bond; committee in making new designation must
be governed by this requirement 3
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BANKS AND BANKING—(Continued) Page
County depository—personal bond with no limitation of time

Continues in force until new depository is designated or
bond canceled 3

Mutual savings bank—if articles of incorporation conform to
statutory provisions commissioner of banking has no
discretion in regard to their approval 5

Depository—bond of treasurer of city of third class covers
money deposited by him as school funds in designated
depository 59

Depository—when school funds ax-e deposited in designated
depository treasurer and his bondsmen are not liable for
loss 59

Depository—city council names for school funds in city of
third class 59

Depository—security to be given is determined by city coun
cil with approval of mayor 59

Trust company bank—trust company may use word "sav
ings" as part of its corporate name '99

Trust company bank—when securities eligible for deposit
under 223.02 as pi'erequisites to exercise of fiduciary
powers by trust companie.s and trust departments in na
tional and state banks have market value below par
commissioner of banking may approve such securities
only to extent of their market value 100

Corpoi*ation cannot subscribe for and become owner of more
than ten per cent of stock of state bank about to be or
ganized in Wisconsin 142

Suspension of bank does not abrogate lease in absence of
provision in lease 286

Lessor of premises occupied by delinquent bank may not file
claim against commissioner of banking for amount of
unexpired lease but only for rent accnxing while bank
ing commissioner is in possession of premises 286

Commissioner of banking, special deputy—has no power to
issue subpoenas 439

President of bank may be prosecuted for not informing bank
of incumbi-ance on real estate which he mortgaged to
bank; Ms knowledge is not imputed to bank in transac
tion between Mmself and bank 459

County depository—^where county board has fixed amount of
sui-ety bonds to be furnished, committee is without
authority to change amount so fixed 466

State bank must engage in banking business forthwith upon
receipt of certificate of authority from banking commis
sioner to commence business 487

Securities company which receives money as regailar busi
ness and issues its receipt therefor, money deposited to
apply on purchase of securities and to di-aw interest un
til stated date, violates banking law 489

See XI 88

Delay on part of holder of bank check to present it for pay
ment until failure of bank, two weeks after its receipt,
is held negligence which will discharge maker thereof
to extent that it has suffei*ed from delay 501

Fact that first mortgage given by pi-esident of bank on his
land was recorded by mortgagee and gives constructive
notice to subsequent purchasers, does not militate
against conviction of president who gave second mort-
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gage to bank in which he warranted title clear of in-
cumbrances and did not inform bank of existence of
first mortgage 586

See 459
Town depository—there is no lawfully desigfnated depository

until and unless security is furnished and approved by
town board 601

See 3
Order for sale—commissioner of banking is required to get

his order for sale of real estate and personal property
of banking coi-poration in his charge for liquidation
from circuit court 623

State bank acting in trust capacity authorized by 221.04
(6) may be required to furnish bond in discretion of
court 688

Guaranty—where purely agreement to pay debt of another,
consideration must be expressed in writing; no inde
pendent consideration need pass between guarantor and
creditor 793

Guaranty—consideration of "having granted a line of credit"
sufficiently imports future extension of credit in reli
ance on guaranty to at least permit proof of facts 793

Guaranty of past indebtedness without new consideration is
ineffectual, but renewal of extension-is sufficient con
sideration 793

Interest of stockholders in corporation in extension of credit
to corporation makes main object of guaranty by them
benefit to themselves and takes guaranty out of statute
of frauds 793

Guaranty—notice of acceptance of offer of guarantor and
when not necessary, whether guaranty is absolute or
conditional and due diligence to collect and what con
stitutes, discussed 793

Legal questions as to details of bank liquidation by com
missioner of banking should be submitted to counsel
paid from bank funds 793

Check drawn prior to suspension of bank cannot ordinarily
be filed as claim against bank after its suspension 832.

Money received by county treasurer in redemption of tax
certificates must be paid in full to special deputy of
banking department in charge of liquidating bank, not
withstanding fact that county funds are on deposit in
defunct bank 837

See XIII 224

Mutual savings banks—220.08 (15), authorizing reorganiza
tion plan for delinquent banking corporations, applies
to mutual savings banks organized under ch. 222, Stats. 877

Claim—where stockholder in insolvent bank taken over by
commissioner of banking claims right to rescind his sub
scription on ground of fraud and seeks to file claim for
deposit which had been offset against his subscription
note, commissioner should reject claim and leave deter
mination to court 896

Trust company bank—neither district attorney nor attorney
general is official advisor of county court in determining
whether trust company shall give bond as executor or
administrator or upon scope of trust attached to trust
company deposits with state treasurer 926
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Delinquent banks—commissioner of banking in liquidating

banking corporation may pay liquidating dividends to
shareholders on account of their deposit relationship to
bank 994

Delinquent banks—220.08 (10) does not change general rule
in regard to payment of liquidating dividends to share
holders who are also creditors 994

Delinquent banks—commissioner of banking cannot use
funds of bank in process of liquidation to retire dis
counted note so as to give depositor right of offset.... 1028

County depository—whether either 59.74 (7) or 59.75 (1)
authorizes county funds to be placed in certificates of
deposit in bank not qualified depository is doubtful.... 1045

Trust company bank—indemnity fund deposited with state
treasurer under provisions of 223.02 is security for
faithful execution of all trusts which trust company
may lawfully undertake, including executorships, ad-
ministratorships and guardianships 1073

Bills No. 1, S., and No. 14, S., are not within scope of art.
XI, sec. 4, Wis. Const., requiring two-thirds vote, but
Bills No. 2, S., and No. 8, S., are subject to said re
quirements 1127

Interim committee—eh. 417, L. 1931, is valid enactment. .. . 1131
Interim committee—creation of committee followed direction

of ch. 417, L. 1931, as nearly as possible 1149
County depositories—designation by county boards in Nov.

under old law and acceptance by banks under new pub
lic depository law is substantial and sufficient compli
ance with new law, especially if it be supplemented by
designation of same depositories by finance commit
tees 1224

1235

. County depositoiies—under new public depository law one
per cent on daily balances required to be paid into state
deposit fund is paid by depositor through bank and re
duces interest rate of depositor; but rate of interest is
that fixed by board of deposits for state deposits, not
that fixed by county boards 1233

County depositories-—prior designation by county boards un
der old law and acceptance by banks under new law is
substantial compliance with provisions of new law 1233

County depositories—under new law formal resolution of
designation is not required; it is suggested as adminis
trative convenience 1233

County depositories—under new law state board of deposits
fixes rate for state deposits and law provides same rate
for other public deposits 1235

County depositories^—new law disables counties to carry out
previous arrangements under old law, for 1932 deposits 1235

County depositories—59.74 (7) and 59.75 (1), authorizing
county boards, before designating depository, to provide
for investment of surplus funds in certificates of deposit
or other liquid investments, are not repealed by new
law; whether county funds placed in such certificates of
deposit are within requirements and protection of state
deposit fund portions of new public depository law is
doubtful 1258



Index 1283

Basic science law. See Public Health. Page
Bastardy. See Courts.
Beauty parlors. See Public Health.
Bids. See Bonds.
Bids. See Taxation.
Bill drafting. See Wisconsin Statutes.
Blind. See Education.
Blue sky law. See Corporations, securities law.
Board of accountancy. See Public Officers.
Board of asylum trustees. See Public Officers.
Board of control. See Public Officers.
Board of health. See Public Officers.
Board and lodging. See School Districts.
Board and lodging. See Words and Phrases.
Board of medical examiners. See Public Officers.
Board of normal regents. See Public Officers.
Board of pharmacy, treasurer. See Public Officers.

BONDS

Elected county officer may not be required to furnish surety
company bond except as provided in 59.13 (3) 3

City school bonds—in'city of fourth class whose territory
constitutes entire school district, bonds for erection of
school building may be issued by city but cannot be is
sued by board of education 17

See XIII 440
XII 115

City treasurer of city of third class—bond covers money de
posited by him as school funds in designated depository 59

City treasurer—no special provisions are necessary to make
bond cover school board funds 59

City treasurer and his bondsmen are not liable for loss by
reason of failure of depository bank when school funds
are deposited in designated depository 59

Highway improvement bonds—de facto chairman of county
board may sign 85

See X 633
Highway improvement bonds—under circumstances dis

closed, petition under 67.14 (3) for referendum election
on issuing by county under 76.13 was not filed within re
quired thirty days after county board voted to issue... 95

Highway improvement bonds—county board may at same
annual meeting authorize separate issues, under 67.13
without submitting same to vote of electors, provided no
single issue exceeds two-fifths of one per cent of as
sessed valuation of county and provided total amount is
sued and outstanding does not exceed one per cent of
such valuation, subject to limitation that any proposed
issue of bonds under 67.13 must be submitted to electors
of county if petition for referendum is filed as provided
by 67.14 (3) 118

See X 459
VIII 775

Highway improvement bonds—"bonds outstanding" as used
in 67.14 (1) do not include bonds which have matured
and are unpaid, but for payment of which bonds funds
are available in sinking fund created for that purpose. . 118

Village has no power to issue bonds to refund outstanding
undue bonds issued subsequent to 1913 121
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BONDS—(Continued) Page
County treasurer—where personal bond is given in sum of

$50,000 and surety company bond of $100,000 and treas
urer defaults for $700, proper procedure is for county
to sue all sureties 125

Surety company bond for county depository must be in sum
not less than maximum amount to be placed in deposi
tory nor more than $2000 in excess of said maximum. . 219

Bids—when lowest bidder for publication of delinquent tax
sale notices by oversight failed to accompany his bid
with bond but furnished it almost immediately after
bids were opened, statute was substantially complied
with; county treasurer may award bidder contract 221

Municipal borrowing—city has power to issue bonds to pay
prior indebtedness only where such indebtedness is one
created for purpose for which general municipal bonds
might have been issued in original instance, or in case
of indebtedness due and unpaid Dec. 31, 1930 437

Municipal borrowing—city has not power to issue bonds to
refund outstanding undue bonds, unless such bonds were
issued prior to 1913 and city inadvertently failed to pro
vide direct annual tax or sinking fund sufficient to pay
indebtedness as it falls due 437

Municipal borrowing—city has not power to issue bonds to
provide funds for current expenses or for poor relief. .. 437

County depository—where county board has fixed amount of
surety bonds to be furnished, committee is without au
thority to change amount so fixed 466

Town depository—there is no lawfully designated depository
until and unless security is furnished and approved by
town board 601

See 3

State bank acting in trust capacity authorized by sec.
221.04 (6) may be required to furnish bond in discretion
of court 683

Allotments made under 20.49 (4) may, under 84.03 (3), be
applied to retirement of bonds and payment of interest
on them, provided that total amount so applied does not
exceed amount lawfully payable as state and federal aid 824

State treasurer may not, under 42.24, require indemnity
bond before paying out money on drafts issued by an
nuity board in payment for material and labor to re
place drafts stolen from representative of board, pay
ment on which has been stopped 884

Officers of city who issue bonds to aid in construction of pri
vate toll bridge in contravention of 67.04 are civilly li
able to city and criminally liable under 348.28; where
bonds are not yet issued best remedy would seem to be
injunction to restrain their issue 929

Highway improvement bonds—counties are now required to
pay from allotment under 84.03 (3) principal and inter
est of bonds issued under 67.13, but law that counties
may use such allotment for retirement of such bonds
only to amount in final total as equals original cost of
construction without interest is unchanged 1055

State funds may be invested in promissory notes of second
class cities, authorized, executed and issued in accord
ance with 67.12 1057
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Under 84.03 (3) and (4) county may not apply its allot

ments derived under 20.49 to meet its obligations due
on bonds issued under 67.13 and 67.14 solely to meet
county's one-third share of federal aid project on state
trunk highway 1205

Bonds, city. See Municipal Corporations, municipal borrowing.
Bounties. See Fish and Game.
Breaking and entering. See Criminal Law.

BRIDGES AND HIGHWAYS

Law of road—85.18 (12), permitting vehicles actually en
gaged in maintaining highway to operate on left side of
highway, does not permit parking on left side of high
way during lunch hour 33

Law of road—municipal council may not surrender for fu
ture its right to make such police power regulations as
may from time to time be necessary 45

Highway commissioner, county—method of providing assist
ance for, is discretionary with county board 57

Highway committee, county, may have referred to it ques
tions relating to highways but may not perform admin
istrative functions with respect to highways 57

Emergency unemployment relief commission has jurisdic
tion under Bill No. 29, S., of grade crossing elimination
program and other state trunk highway and bridge
work; determination by commission that it will is not
conclusive; commission may require co-operation of
highway commission; railroads cannot be compelled to
contribute but have agreed to co-operate 68

Letting of contract for bridge in case where injunction for
bids consummation of contract for construction under
87.02 does not constitute violation of injunction if con
tract is let under ch. 83 and under different financial set
up 70

Motor vehicle fuel tax—state treasurer advised not to make
refund of gasoline fuel tax where contract with high
way commission waived right to refund 78

Fences—owner of land is relieved from paying share of cost
of maintaining, where he conveys to county for high
way purposes parcel lying parellel to and adjoining
said partition fence and over which parcel highway
wholly passes, as long as it is used as public liighway.. 128

County is not liable for damages caused by county machin
ery and equipment used in construction and mainte
nance of public highways 147

See VIII. 798
Insurance carrier is not liable for damages in cases where

insured municipality would not be liable 147
See XVIII 559

XIII 387
Where narrow road has been used for many years but high

way was ori^nally laid out to width of three rods, ease
ment for entire three rods width has been retained. . . . 264

Eminent domain^—253.07 authorizes affidavit of prejudice
against county judge in performance of jurisdiction giv
en by 83.07 and 83.08 to appraise property taken for
highway purposes 346
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Relocation—designation of trunk highway by highway com

mission as artery for through traffic applies to relocat
ed poi-tions of such highway and to marked detours
thereof without additional action by commission 377

Eminent domain—word "owner" as used in 83.07 and 83.08
includes mortgagees and other lien holders having vest
ed property right in land to be acquired by condemna
tion 411

Eminent domain—^where awards are made mortgagees and
other lien holders should be included therein 411

Eminent domain—venue upon appeal from award under
83.07 and 83.08 is in county in which land taken is

■  Icoated 411
Eminent domain—it is proper that compensation for taking

land be paid to clerk of circuit court for benefit of in
terested parties in cases where fee holder and lien
claimants cannot agree upon division 411

Claims—state highway commission should withhold payment
of money due on highway contract until court has ad
judicated rights of various claimants and creditors.... 422

See XVIII 591, 646
XIV 11

XII 188, 313, 438
XI 921

Relocation—where it is necessary to change location of pole
line in highway on account of minor relocation or wid
ening, no additional permit is required; utility may be
required to make change in accordance with public in
terest in highway 429

See : XIX 378
Fences—provisions of 90.03 are applicable to county when

land is held for purpose of supplying material for build
ing and repairing highways 454

Relocation—where portion of state trunk highway system or
prospective state trunk highway system is located with
in city same may be relocated by county; to this end
county may acquire necessary right of way 471

Relocation—highway so constructed is under jurisdiction of
city except as to matters committed by statute to coun
ty; city is responsible for maintenance thereof and is
liable for damages to same extent as with respect to
other city streets 471

Relocation—county may not condemn property of city 471
Claim—highway commission may not adjudicate merits of

claim filed under provisions of 289.53; is charged with
duty of withholding payment of sufficient amount to pay
such claim pending adjudication in court 486

See 422

Road machinery—money received by county highway com
mittee for use of county machinery by towns and state
cannot be used to purchase machineiy and repair same
without appropriation to that effect from county board 500

Bridge—under 87.02 (3) county which has petitioned for
construction of bridge must provide funds required to
meet its portion of cost 598

County may not deprive town of initiative in determining
how allotments shall be applied 601



Index 1287

BRIDGES AND HIGHWAY—(Continued) Page
Swing bridge not necessarily more than 475 feet long, locat

ed in city of third class, on street not portion of state
trunk highway system nor street forming direct con
nection between portions of gtate trunk highway sys
tem, is not eligible for construction or reconstruction
under 87.02 : 676

Zoning ordinance, county—statute gives county board pow
er over location of roads in zoned areas but supersedes
town power only so far as exercised and leaves towns
their jurisdiction and responsibility subject only to
county's power over "location" 751

Zoning ordinance, county—owner may not be deprived of
public highway that is his only access, except in case of
overpowering necessity in zoning scheme, and it still
leaves him some reasonable use of his property 751

Easement—highway easement does not include right to con
struct telephone and electric lines upon highway, such
construction being additional burden on fee 812

Easement—when award is made for highway easement con
veyance by land owner cannot be required as condition
of paying award 818

Easement—land owner who conveys easement may not con
test for increase in amount of damages 818

Easement—time within which appeal from award may be
taken is unlimited unless barred by general statutes of
limitation 818

Street improvements—town board and county highway com
mittee may accept work done on town road during pre
vious year and pay for it out of allotments under 20.49
(2) where work is such that statutes do not require
competitive bids and there is no collusion 820

Allotments made under 20.49 (4) may, by 84.03 (3), be ap
plied to retirement of bonds and payment of interest on
them, provided total amount so applied does not exceed
amount lawfully payable as state and federal aid 824

See XV 388

Allotments of trunk system funds are to be expended as di
rected by county board with approval of Wghway com
mission 824

Allotments of trunk system funds—highway commission
may not require expenditure of entire allotment upon
federal system of highways 824

Damages—county is not liable on account of defects in state
trunk highway 824

Street—petition for improvement of village street under
61.40 is sufficient if sig^ned by majority of owners of real
estate bounding both sides of entire project on street in
question 848

Claim under sec. 289.53 may include only work on material
furnished to contractor for highway project undertaken
in municipality in which claim is filed; official with
whom such claim is filed may not adjudicate merits, but
is charged with duty of withholding payment of amount
to pay, pending adjudication in court 947

See ' — 422, 486
Relocation—where state trunk highway is relocated former

route retains its status as town road and may be discon-
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tinued upon application to town board as provided by
80.02 981

See XIX 421, 489
Damages—in federal aid project where county committee

acquires right of way by agreement and damages are
awarded by court for breach of such agreement, judg
ment is part of costs of project 1037

Highway improvement bonds—counties are not required to
pay from allotment under 84.03 (3) principal and in
terest of bonds issued under 67.13, but law that counties
may use such allotment for retirement of such bonds
only to amount in final total as equals original cost of
construction without interest is unchanged 1055

Under ch. 188, 1931 (196.49) corporation secures no right
to occupy highways of town for rendering service in
that to^vn until and unless certificate is granted by pub
lic service commission; appeal by corporation to high
way commission from determination of town board need
not be determined unless showing is made that certifi
cate has been granted by public service commission. . . . 1068

See XIX 378
On question of right of owner of land-locked premises to

highway, attention is called to 80.13 and 80.02 1079
See VI 509, 517

Fact that private party constructed ditch or canal across
town highway to connect two navigable lakes would not
throw burden of cost of constructing bridge over canal
wholly upon town; county must pay its share under
87.01 1118

Only two highways or fire roads leading from state parks^
forests and other public lands to most convenient state
or federal highways can be built or maintained under
provisions of 20.49 (6); otherwise appropriation can ap
ply only to roads and fire roads within said state owned
areas 1119

Highway commission may not pay higher price to contractor
than price agreed upon in contract 1121

Tax for county road and bridge fund provided for by 83.06
(4) is included in "county taxes" as that term is used
in 70.62 (2), limiting "county taxes" to one per cent of
valuation of county for preceding year 1153

Road machinery—under 82.06 (1) county highway commit
tee may not purchase snow removal machinery without
authority of county board 1182

Road machinery—county highway committee may rent
trucks and other snow removal machinery with option
of purchasing same in event county board later author
izes purchase of such equipment 1182

Use of private road on state property for operation of busses
under specific permit will not result in making road
public highway by user 1191

County may not, under 84.03 (3) and (4), apply its allot
ment derived under 20.49 to meet its obligations due on
bonds issued under 67.13 and 67.14 solely to meet coun
ty's one-third share of federal aid project on state trunk
highway 1205

Relocation—holder of title by tax deed based upon tax sale
of 1926 has title paramount to holder of tax deed based
upon earlier tax sale and is entitled to receive award
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under 83.08 for taking of portion of premises for high
way purposes; in case of doubtful validity of such para
mount tax deed and notice thereof probably steps should
be taken to secure adjudication thereof 1238

BUILDING AND LOAN ASSOCIATIONS
Association organized under ch. 215, Stats., or-dinarily

should not consent to removal of buildings on property
on which it has loan, nor may loan on vacant property
be retained indefinitely as asset of association; power
of association to protect its assets should not be un
duly limited 362

Director of association cannot receive items of other real
estate from board of directors and hold such property
as trustee without personal liability 544

Board of directors cannot legally transfer property to one
director in trust and release him from liability in re
gard thereto 544

Securities deposited with state treasurer by foreign invest
ment association are to be valued at actual or market
value in ascertaining whether required amount is on
deposit 588

Association has no legal right to charge so-called with
drawal fee of ten per cent on all paid-up and instalment
stock whenever current bills payable exceed in amount
five per cent of mortgage loan 991

Association by-laws cannot provide maximum premium to be
charged members, leaving amount discretionary to
board of directors 991

See VII 567
I  76

Commissioner of banking in possession of building and loan
association for purposes of liquidation may move office
or place of business of association without any compli
ance with provisions of 215.01 (9) 996

Commissioner of banking liquidating association may not
move its office or place of business to another town,
village or city 996

Association may accept waivers of dividends in excess of
certain percentage from unpledged instalment stock
holders while not taking such waivers from shareholders
whose stock is pledged to mortgage loans 1071

Tests for determination of when association is insolvent. . . . 1252
If losses to be charged off exceed contingent fxmd and net

profits, capital of association is impaired 1252
Temporary deflation of real estate values does not render

association unsafe or unsound, if it appears to reasona
ble certainty that real estate will appreciate so that
stockholders can be paid in full at maturity of their
stock 1252

Commissioner of banking is not bound by appraisals and
report of association's committee appointed under
215.24 (2) 1252

"Delinquency" and "impaired" defined 1252
Sec. 215.33 (8) creates no preference in favor of funds col

lected and deposited by officers of association in volun
tary liquidation 1257
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Page
Building ordinances. See Municipal Corporations—ordinances,

building.
Burglary. See Criminal Law.
By-laws. See Insurance.
Cemeteries. See Public Health.
Chain stores. See Taxation.
Chain stores. See Trade Regulation.
Change of name. See Courts.

CHARITABLE AND PENAL INSTITUTIONS
House of correction, Milwaukee, is not state institution in

contemplation of 56.21 73

Chattel mortgages. See Mortgages, Deeds, etc.
Checks. See Banks and Banking.
Checks. See Trade Regulation.
Cheese market committee. See Trade Regulation.
Child labor. See Labor.
Child labor. See Minors.
Child protection. See Minors.
Children's board, county. See Appropriations and Expenditures.
Children's board, county. See Counties.
Christmas tx*ees. See Criminal Law, trespass.
Christmas trees. See Peddlers.
Cisco nets. See Fish and Game.
Cities. See Municipal Corporations.
Citizenship. See Elections.
City attorney. See Public Officers.
City council. See Municipal Corporations.
City council. See Public Officers.
City health commissioner. See Public Officers—health commis

sioner, city.
City health officer. See Public Officers—health officer, city.
City library board director. See Public Officers, director of city

library board.
City manager cities. See Municipal Corporations.
City ordinances. See Municipal Corporations, ordinances.
City parks. See Municipal Corporations—parks, city.
City school board. See Public Officers—school board, city.
City school bonds. See Bonds.

City school plan. See Municipal Corporations.
City school plan. See School District.
City treasurer. See Bonds.

CIVIL SERVICE

Power of bureau of personnel is not exhausted upon fixing
original term of eligibility at less than three years, ag-
g^regate eligibility not to exceed three years 383

Term of eligibility for reinstatement of person who has been
separated from service is specifically limited by 16.25
(2) to one year • 383

Claims. See Bridges and Highways.
Claims. See Liens.
Clerk of court. See Courts.
Clerk of circuit court, deputy. See Public Officers.
Collection agencies. See Corporations.
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COMMERCE Page
Shipments of explosives and inflammable liquids—sec. 233,

of act of March 4, 1921 has so occupied field of regu-,
lating, over interstate highways that state legislation
prohibiting shipments on passenger cars is precluded
and such matters are left to regulatory power reposed
in interstate commerce commission 844

Commissioner of banking, special deputy. See Banks and
Banking.

Commissioner of banking, special deputy. See Public Officers.
Commissioner of insurance. See Public Officers.
Commissioners of public lands. See Public Officers.
Commitments. See Indigent, Insane, etc.
Common carriers. See Automobiles.
Common school tax. See Counties.
Common school tax. See School Districts.
Common school tax. See Taxation.
Commutation of sentence. See Prisons, prisoners.
Compromise of taxes. See Taxation.
Concealed weapons. See Criminal Law.
Condemnation. See Bridges and Highways, eminent domain.
Conditional sales. See Trade Regulation.
Conditional sales contracts. See Mortgages, Deeds, etc.—chat

tel mortgages.
Conditional sales contracts. See Trade Regrulation.
Conservation warden. See Public Officers.
Conservation warden, deputy. See Fish and Game.
Conservation warden, deputy. See Public Officers.
Constable. See Public Officers.

CONSTITUTIONAL LAW

Unless and until court determines that constitution fixes
term of county superintendent of schools at two years,
administrative officials are advised to be guided by act
of legislature fixing term at four years 112

See XVI 44
Small loans act—delegation to industrial commission of

power to determine interest rates is constitutional .... 155
Existing statutes do not give cities power to exempt new

buildings from local taxation for limited period or
otherwise 265

Statute authorizing cities to exempt new buildings from
all taxation would be unconstitutional 265

Doubt expressed as to whether statute authorizing cities
to exempt new buildings from local taxation would
comply with rule of uniformity 265

Option law relating to exemption of new buildings in cities
from taxation discussed 265

Utility corporation of Wisconsin—Bill No. 389, S., as amend
ed and with intent clarified as suggested, is consti-
tional 376

Teachers' retirement fund—Bill No. 524, A., appropriating
sum to widow of teacher who died in 1917, when teach
ers' retirement law provided no death benefit, is un
constitutional 434

Fact that act providing that liability insurers of motor
vehicles may be joined in action for damages does not
make such provision as to other liability insurers, does
not render it unconstitutional 443
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CONSTITUTIONAL LAW—(Continued) Page
Wisconsin reports—ch. 408, L. 1931, amending 35.75, to

eliminate from requirements of contracts for printing
provision for 350 free copies to state, was not intended
to apply to existing contract, and, if it did, amend
ment would be in violation of constitution 656

Ch. 487, L. 1931, appropriating certain sum for benefit of
Bad River band of Indians, is constitutional 959

Bills No. 1, S., and No. 14, S., are not within scope of
art. XI, sec. 4, Wis. Const., requiring two-thirds vote,
but Bills No. 2, S., and No. 8, S., are subject to said
requirement 1127

Legislature may not enact legislation providing for re
lease of prisoners incarcerated for violation of Volstead
act, whether such prisoners are convicted in state or
federal courts 1200

Bill No. 20, S., if amended by adoption of Amendment No.
1, S., proposing to extend to those who are unable to
pay on account of agricultural and industrial depres
sion as well as to the unemployed, time for payment of
1931 taxes, is unconstitutional 1209

Semiannual payment of taxes—bill for payment upon all
real estate for three years is not germane to special
session call; extending relief slightly beyond unem
ployed, would be permissible where necessary to consti
tutionality; would not be permissible if relief to unem
ployed is incident and relief to others major thing .... 1241

Semiannual payment of taxes—bill for payment by unem
ployed, if confined to citizens of this state, would vio
late equality clause of constitution, but bill including
nonresident unemployed owners of real estate in state,
such inclusion being but incidental and necessary to
validity, would be within special session call 1241

Semiannual payment of taxes—constitutionality of classify
ing Milwaukee county in bill is questioned 1241

Contempt. See Courts.

CONTRACTS

Letting of contract for bridge where injunction forbids con
summation of contract for construction under 87.02 does
not constitute violation of injunction if contract is let
under ch. 83 and under different financial set up 71

State highway commission is advised to withhold payment
of money due on highway project until court has adjudi
cated rights of various claimants and creditors 422

See XVIII 591, 646
XIV 188, 313, 438

XI 921
Contract for installation of equipment in manufacturing

plant at state prison at Waupun is not within meaning
of term as used in ch. 269, L. 1931 474

Contract for grading removed from building and installa
tion of sprinkler system thereon is not within meaning
of 103.49 (1) as enacted by ch. 269, L. 1931 481

Contract for wrecking old frame gymnasium on grounds of
state teachers college at Milwaukee is within terms of
103.49 (1), as enacted by ch. 269, L. 1931 483
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Contract for purchase and installation of refrigerating unit

in animal research laboratory at university of Wiscon
sin is not within meaning of 103.49 (1) as enacted by
ch. 269, L. 1931 484

Ch. 432, L. 1931, affects only such of this year's contracts
as to which advertising in regular course commences
after industrial commission shall have furnished appli
cable wage and hour schedules 496

Clause in contract between principal of state graded school
and district board that either party may terminate
agreement by giving other thirty days' notice in writ
ing is not valid 617

Construction of well in farm yard, including casing, piping
and pump, is not construction or remodeling of any
public building within meaning of ch. 269, L. 1931 599

Prevailing wages and hours required by ch. 432, L. 1931, to
be specified in state highway construction contracts, is
not to be based upon wages and hours in highway work
alone 710

Teacher—member of school board which contracts with his
wife to teach school probably is guilty of malfeasance
and contract is void 862

Contra XIX 445
County board may enact reasonable wage schedule for pub

lic work done by or for county 909
Highway commission may not pay higher price to contrac

tor than price agreed upon 1121

Co-operative associations. See Corporations.
Coroner. See Public Officers.
Coroner. See Public Officers, sheriff.

CORPORATIONS

Public utilities—76.28 makes no provision for redistribu
tion to school districts of public utility taxes by towns
and villages in counties having population of more than
50,000 and less than 250,000 46

Railroad corporation may be dissolved under provisions of
181.03 49

Contra XV 509
Corporation cannot subscribe for and become owner of more

than ten per cent of stock of state bank about to be
organized in Wisconsin 142

Public utility—contract entered into between village and
electric power company for twenty-year period is void. . 152

Small loans act—delegation to industrial commission of
power to determine interest rates is constitutional. . . . 155

Securities—contracts involving securing of capital by sale
of coupon books for future redemption and providing
trust funds from gross profits to be paid to purchasers
of coupon books should be held to be securities 176

Public utilities—taxes paid by telephone company are to be
apportioned among respective municipalities in which
company operates on basis of gross revenue derived
from such municipalities 191

Contra XIII 267
Public utility taxes—union free high school district is en

titled to share in apportionment to districts 224
See XV 166
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CORPORATIONS—(Continued) Page
Co-operative association—register of deeds is required to

index filed contracts under name of each signer; fee is
fifty cents for each contract regardless of number of
signers 394

Securities law—domestic corporation may sell stock of its
issue if total number of stockholders at no one time
prior to or at time when entire issue has been sold ex
ceeds twenty-five, without authority from railroad com
mission; commission may, however, regulate such sales. 398

Securities law—trust certificates secured by trusteed notes
and real estate mortgages are "evidences of debt se
cured by mortgage," so as to enable them to qualify as
Class A securities under 189.05 (1); but stock of cor
poration organized solely to liquidate notes secured
by real estate mortgages is not 406

Public utilities—where it is necessary to change location of
pole line in highway on account of minor relocation or
widening, no additional permit is required, but utility
may be required to make change in accordance with
public interest in highway 429

See XIX 378
Co-operative associations—under ch. 218, L. 1931, register

of deeds is entitled to twenty-five cents per name for
filing of contracts 444

Officers and directors occupy fiduciary relationship to cor
poration and are personally liable for loss resulting
from breach of duty 446

Where loan is made in violation of insurance laws company
and officials responsible are liable to prosecution under
207.02 446

Public utility—municipally owned utility may not invest its
depreciation fund except in manner provided in 66.04 (7) 571

See XIV 575
Foreign corporation—under 226.02 (3) (f), Stats., may have

only one officially designated agent for service in state,
may change its agent from time to time, revokes later
appointment by such appointment, may revoke appoint
ment of secretary of state and substitute its designated
agent; said section authorizes service on secretary of
state whenever it has no other designated agent prop
erly on file 650

Foreign coiTJoration—mandamus will lie to compel filing of
amendment of articles and payment of fee and penalty
under 226.02 (5); cox'poration having secured license,
fact that it may have done only interstate business is
immaterial; action might also lie to forfeit corporate
license under 286.36 and 226.02 (9) 735

Collection agency—foreign corporation engaged in collect
ing in state by mail from its out-of-state office is not
engaged in interstate commerce and is required to se
cure license to do business in this state and to file bond
under ch. 127 739

Public utility—^highway easement does not include right to
construct telephone and electric lines upon highway,
such constiniction being additional burden on fee 812

Foreign corporation licensed to do business in this state
may use trade name other than name of corporation.. . 830

Public utility—license fee of telephone utility for 1932
should be computed as prescribed in ch. 377, L. 1931.. 948



Index 1295

CORPORATIONS—(Continued) Page
Express company—Railway Express Agency property is

subject to unit assessment and taxation under 76.01
to 76.29 951

Express company—Railway Express Agency is not freight
line company by reason of furnishing cars to railroad
for latter's use solely in hauling express company's
business and gross earnings of express company from
railroad for cars are not subject to six per cent gross
earnings tax imposed by 76.39 to'76.46 951

General American Car Company and Pacific Fruit Express
Company are freight line companies, whose gross earn
ings in state are subject to six per cent gross earnings

.tax 951
Railroad company should withhold from freight line com

panies amount of six per cent gross earnings tax in
compliance with 76.41 951

Public utility—corporation now secures no right to occupy
highways of town for rendering service in that town
until and unless certificate is granted by public service
commission; appeal by corporation to highway commis
sion from detennination of town board need not be de
termined unless showing is made that certificate has
been granted by public service commission 1068

See XIX 378
Small loans act—it is illegal for small loans company to

compute total interest on three hundred dollar loan for
one year at rate of three and one-half per cent per
month, add this sum to total amount of loan, and then
divide this sum into twelve monthly payments 1083

Securities law—conditional brokerage contract providing for
sale of animals for specified compensation and ranch
ing agreement wherein specific compensation for ranch
ing service is provided and rancher is made agent of
owner for sale of progeny for fixed compensation, do
not in and of themselves constitute securities within
scope of blue sky law 1090

Public utility—right to maintain structures in navigable
stream under permission of U. S. war department and
by virtue of private contract constitutes interest in
land, subject to condemnation for right of way purposes 1196

Costs. See Courts.
Costs and fees. See Courts.

COUNTIES

Depository, county—county board may require surety com
pany bond from designated depository; committee in
making new designation must be governed by this re
quirement 3

Depository, county—personal bond with no limitation of
time continues in force until new depository is desig
nated or bond canceled . 3

Ordinance—county board cannot license road house but may
license dance hall or pavilion where dances are held,
refreshments seiwed, etc 7

County board—member has no right to vote on resolution
designating county fair association in which he holds
stock as fair eligible to receive county aid 15

See XI 12
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COUNTIES—(Continued) Page
County board may at any time change number of deputies,

clerks and assistants to county officer and fix and change
annual salary of each such appointee; may authorize
sheriff to appoint janitor and office assistant at speci
fied salaries 19

Contra IX 301
County board—may appropriate money within limits of

statute to aid organized agricultural societies in public
exhibitions held or to be held, including payment of
debt incurred for past exhibitions 34

See XVIII 695
Suit on recognizance—county may sue, without joining

state, to collect forfeited recognizance in criminal case,
but safer practice is to bring suit in name of state 38

County order—county clerk may not draw, for payment of
bill against county until allowed by county board, ex
cept for juror's fee and salary of regular county officer. 41

County board may require officer receiving salary in lieu of
fees to account to county treasurer and pay over such
fees daily 51

County highway commissioner—method of providing assist
ance f^or, is discretionary with county board 57

County highway committee may have referred to it ques
tions relating to highways but may not perform ad
ministrative functions with respect to highways 57

County board meetings—59.04 limits county board to one
regular meeting in each year; resolution that such
board meet in regular session on third Tuesday in April
as well as on first Tuesday after second Monday in No
vember in each year is void 81

Ordinance, county, or resolution authorizing county clerk
to sell and convey land of county as provided in 59.67
(2) should be referred to in deed executed by county
clerk ; 135

County board has no power to pass resolution prohibiting
employment of married women in county offices; has
power to fix salaries of deputies and assistants, except
undersheriff, in any county office 141

Damages—county is not liable for, caused by county ma
chinery and equipment used in construction and main
tenance of public highways; insurance carrier is not
liable for, in cases where insured municipality would
not be liable 147

See XVm 559
XIII 387
VIII 798

Ordinance, county—villages and towns which by ordinance
regulate dance halls are not exempt from provisions
of county ordinance 179

Municipal borrowing—county board of county with less than
200,000 inhabitants may borrow money for tempora^
purposes at any time after taxes have been levied in
any year and before first of June in succeeding year. .. 184

Municipal borrowing—"tax levy for county purposes" as
used in borrowing amount limitation provision includes
such items as "county tax," "old-age pension tax," etc.. 184

Municipal borrowing—county board must itself determine
amount and time of making loans and cannot delegate
such power to committee or county treasurer 184
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Municipal borrowing—statutes do not provide any pro

cedure by which county may borrow on tax certificates
or tax deeds as security 184

Agricultural association—where county board made appro
priation to fair association and resolution was amend
ed referring matter to popular vote at spring election,
resolution was not effective when voters disapproved
thereof 210

Depository, county—surety company bond for depository
must be in sum not "less than maximum amount to be
placed in such depository nor more than $2,000 in ex
cess of said maximum 219

Agricultural association—since 1925 amendment of 59.86
county board may appropriate money to association for
indebtedness theretofore incurred 250

See XVIII 695
Agricultural association—appropriation out of general fund

otherwise legally made should be paid even though no
"general fund" account appears on county's books. . . . 250

Liability insurance policy taken on county trucks defining
assured as including persons operating with consent of
named assured covers liability of patrolmen of county
for negligent operation of such trucks 260

Divorce counsel—county is responsible for fee where di
vorce action is brought by resident of one county in
adjoining county 262

Children's board, county—is not authorized to expend mon
eys appropriated to it by county to assist girl nineteen
years old to attend high school 293

County orders—instances enumerated in which county clerk
is authorized to issue, without resolution from county
board ♦. 416

County orders—adoption of budget without any further ac
tion of county board does not authorize clerk to issue
orders as required by 59.17 (3) 416

County orders—county board may delegate ministerial and
executive functions to committee 416

County orders—adoption of committee report recommend
ing approval of bills becomes action of board; oral mo
tion when adopted is resolution and sufficiently complies
with 59.17 (3); it is not necessary to have roll call. . . . 416

County is not liable for expense of caring for county jail
prisoner in hospital when prisoner is not "poor person". 436

Provisions of 90.03, requiring partition fences to be built
between adjoining land owners therein described, are
applicable to county when land is held for purpose of
supplying material for building and repairing highways 454

Judge is entitled to five dollars per day under 253.15 (2)
although he passes upon number of commitments on
same day; is not entitled to five dollars for each com
mitment 457

Depository—where county board has fixed amount of surety
bonds to be furnished, committee is without authority
to change amount so fixed 466

Unexpended balance—appropriation by county board for ex
penses to employee during year not to exceed definite
amount appropriates only so much ̂ vithin said amount
as is used for such expenses; if full amount is not ex
pended balance remains in general fund 469
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COUNTIES—(Continued) Page
Dance hall—Milwaukee county ordinance does not apply to

hall operated on state fairgrounds by contract with state 506
Dance hall—to\vn board has no power to close hall which is

lawfully licensed by county 567
Dance hall—license of proprietor may be revoked if liquor

is permitted to be used on premises and intoxicated
persons are permitted to be present at dance; there are
other grounds for revocation of license 567

County may not deprive town of its initiative in determin
ing how allotments shall be applied under 20.49 (8) . .. 601

Ordinance—county board is not authorized to pass, suppress
ing use of intoxicating liquors 624

Nurse, county—expense accounts for ti'avel must be present
ed to county board before clerk issues order upon coun
ty treasurer in payment of same 664

County board—under 59.03 (2) and 59.06 (2), limiting num
ber of days in any one year for which members may
receive per diem, year is member's official year and be
gins, as to him, when he qualifies in office 730

Surveyor—where survey is made and special tax for fees
and expense is levied by town clerk against lands but
lands are returned delinquent and county purchases
them and takes tax deed, county, while holding such
tax deed, is not liable for amount of fees and expenses. 744

Ordinance, zoning—law specifies that ordinances enacted
under it shall be enforced by county, not by towns, ex
cept as towns must conform to their provisions 751

Zoning statute is police measure in public welfare and in
cidental restrictions upon use of private property do
not constitute taking of property without compensa
tion; how far restrictions may go depends largely upon
circumstances attaching 751

Zoning statute authorizes compulsory abandonment of ag
ricultural use in forestry area and of forestry use in
agricultural area so far as is reasonably necessary to
objective and within constitutional limitations 751

Ordinance, zoning—in absence of some great necessity ger
mane to purpose, settler could not be compelled to re
move from his property 751

Ordinance, zoning—^where agricultural use of certain tract
is forbidden owner cannot sell for agricultural purposes 751

Zoning statute gives county board power over location of
roads in zoned areas but supersedes town power only
so far as exercised and leaves towns jurisdiction and
responsibility subject only to county's power over lo
cation 751

Zoning ordinance—owner may not be deprived of public
highway that is his only access, except in case of ne
cessity; still leaves him some reasonable use of his
property 751

Forest crop lands—ch. 89, L. 1931, requires state treasurer
to pay to town ten cents per acre upon county owned
lands entered under law; ch. 455, L. 1931, requires
further payment of ten cents per acre upon all such
land which is also part of county forest reserve 764

Forest reserve—county board resolution that application
be made to conseiwation commission to place certain
county o\\Tied lands under forest crop law is not resolu
tion under 59.98 891
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COUNTIES—(Continued) Page
Forest reserve—land acquired by county prior to enactment

of 59.98 and land thereafter acquired through tax title
or otherwise without reference to creation of reserve
may be placed in such reserve by proper procedure un
der 59.98 891

County may take tax deed without paying up drainage as
sessment certificates which it holds on same land, but
such certificates may be foreclosed and land sold; from
proceeds of sale unpaid general taxes are first paid... 964

See 307
County treasurer, bidding in tax and drainage assessment

certificates, by direction of county board under 74.44,
should not pay drainage assessments to district 969

See XIII 372
XI 436

Aid to school districts, county—appropriation made pursu
ant to ch. 233, L. 1931 (59.07 (13) ), is made discre
tionary with county board; if made it will not affect val
uation of school district for taxation or for equalization
purposes; appropriation so made is to be raised by gen
eral tax on all taxing districts in county 986

County order which also contains form of check against
funds of county deposited in bank, when signed by
treasurer becomes check and is subject to Jaws relating
to checks 998

County board—chairman in county having population of less
than two hundred fifty thousand is not entitled to ad
ditional per diem or salary not specifically provided by
statute 1004

County board may increase maximum compensation of mem
bers of county highway committee at special meeting. . 1032

County highway committee—compensation of members may
be changed during term of office of such members. . . . 1032

Depositories, county—whether either 59.74 (7) or 59.75 (1)
authorizes county funds to be placed in certificates of
deposit in bank not qualified depository is doubtful.... 1045

County board—mileage for supervisors cannot be granted
unless there is statute which expressly or impliedly
authorizes it 1085

County board—member who conducts mercantile establish
ment may sell commodities to county to extent of one
hundred dollars without being guilty of malfeasance in
office 1089

County board of Vilas county has no power to abolish mu
nicipal court of that county 1114

County board—annual meeting may fix ten cents per mile
for sheriff's travel outside county and six cents per
mile for travel in county 1141

Forest lands—county lands entered under forest crop law
may be withdrawn without payment by county of taxes
and without refund of acreage aid paid by state; agree
ment of forfeiture in case of withdrawal may not be
required as condition of entry, but voluntary agree
ment may dispel doubt that prevents findings necessary
to entry 1150

Common school tax—tax for county superintendent of
schools under 70.62 (1) is county tax under one per cent
of valuation limitation on county tax imposed by
70.62 (2) 1155
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COUNTIES—(Continued) Page
Common school tax—county boards should be advised that

not to include tax of two hundred fifty dollars per
teacher, under 59.075 and 70.62 (1) as tax under one
per cent of valuation limitation on county taxes im
posed by 70.62 (2) may be contrary to law 1155

1197

See 747
County salaries—county board may reduce amount allowed

out of county treasury for clerk hire or stenographic
help; this would not amount to decreasing salary of
county officer to whom such clerk or stenographer has
been assigned 1171

Depositories, county—designation by county boards in Nov.
under old law and acceptance by banks under new pub
lic depository law is substantial and sufficient compli
ance with new law, especially if it be supplemented by
designation of same depositories by finance commit
tees 1224

1233

1235

Depositories, county—under new public depository law one
per cent on daily balances required to be paid into state
deposit fund is paid by depositor through bank and re
duces interest rate to depositor; but rate of interest is
that fixed by board of deposits for state deposits, not
that fixed by county boards under old law 1233

Depositories, county—under new law formal resolution of
designation is not required; it is suggested as adminis
trative convenience 1233

Depositories, county—under new public depository law board •
of deposits fixes rate for state deposits and law pro
vides same rate for other public deposits 1235

Depositories, county—new law disables counties to carry out
previous arrangements under old law, for 1932 deposits. 1235

Depositories, county—59.74 (7) and 59.75 (1), authorizing
county boards, before designating, to provide for invest
ment of surplus funds in ceitificates of deposit or other
liquid investments, are not repealed by new public de
pository law; whether county funds placed in such cer
tificates of deposit are within requirements and pro
tection of state deposit fund portions of new law is
doubtful 1258

County agricultural agent. See Agriculture—agricultural agent,
county.

County agricultural agent. See Public Officers—agricultural
agent, county.

County agricultural committee. See Agriculture—agricultural
committee, county.

County agricultural committee. See Public Officers—agricultur
al committee, county.

County aid to school districts. See Appropriations and Ex
penditures.

County aid to school districts. See Counties, aid to school dis
tricts.

County aid to school districts. See Taxation.
County board. See Counties.
County board. See Public Officers.
County board chairman. See Public Officers.
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See Counties.
See Public Officers—highway corn-

County board meetings. See Counties. Page
County board member. See Public Officers.
County board member. See Public Officers, supervisor.
County board mileage. See Counties, county board.
County board proceedings. See Counties, agricultural associa

tions.
County children's board. See Appropriations and Expenditures

—children's board, county.
County children's board. See Counties—children's board, county.
County clerk. See Public Officers.
County depositories. See Banks and Banking.
County depositories. See Counties—depositories, county.
County fairs. See Agriculture, agricultural associations.
County forest reserves. See Counties, forest reserves.
County highway commissioner. See Bridges and Highways—

highway commissioner, county.
County highway commissioner. See Counties.
County highway committee. See Bridges and Highways—high-

committee, county.
County highway committee.
County highway committee,

mittee, county.
County judge. See Counties, judge.
County judge. See Courts—judge, county.
County judge. See Elections—judge, county.
County judge. See Public Officers—judge, county.
County nurse. See Counties—nurse, county.
County officers on salary. See Counties, county board.
County orders. See Appropriations and Expenditures.
County orders. See Counties.
County orders. See Indigent, Insane, etc.
County ordinances. See Counties, ordinances.
County parks. See Agriculture—parks, county.
County parks. See Public Lands—parks, county.
County purchasing agent. See Public Officers.
County salaries. See Counties.
County superintendent of schools. See Public Officers—super

intendent of schools, county.
County supervisor. See Public Officers—county board chairman.
County supervisor. See Public Officers—supervisor, county.
County surveyor. See Counties, surveyor.
County surveyor. See Public Officers—surveyor, county.
County tax rate. See Taxation.
County treasurer. See Bonds.
County treasurer. See Public Officers.
County zoning ordinances. See Bridges and Highways—zoning

ordinances, county.
County zoning ordinances. See Counties—ordinances, zoning.

COURTS

Garnishment—304.21, quasi-gamishment statute, is not ap
plicable to members of legislature during session of
legislature 29

Suit by county on recognizance—county may sue, without
joining state, to collect forfeited recogmzance in crim
inal case; safer practice is to bring suit in name of state 38

Judge, municipal—one appointed under 17.23 (1) (c) to
fill vacancy holds until following June; where that co
incides with end of regular term no vacancy election is
required 53
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COURTS—(Continued) Page
Injunction—letting of contract for bridge does, not consti-

,  tute violation of injunction where consummation of con
tract for construction is forbidden under 87.02 if con
tract is let under ch. 83 and different financial set up.. 70

Contempt—mother who takes her own children secretly from
her husband's sister, to whom they were given by her
husband, who has custody after divorce, may be guilty
of contempt of court and possibly criminal contempt
under 256.03 91

Contempt—husband may secure possession of his children
through civil action or proceeding when wife has secret
ly taken her children from his sister's custody although
after divorce they were given into his custody 91

Judge, county—tei-m expires on first Monday in January,
1932 if appointed September 29, 1930 106

Bastardy—settlement agreement is required to determine
facts and orders set forth in 166.11 (1) to be included
in judgment; if paternity is denied judgment is not to
be entered unless defendant defaults in meeting terms
of agreement, in which case judgment is to be entered
in accordance \vith 166.11 (1) upon determination of
items of agreement 199

Bastardy—court may approve nominal seettlement where
paternity is denied, particularly where it is very doubt
ful if parentage could be shown 199

Estate, probationer's—balance of earnings held by board of
control becomes, upon decease, part of probationer's
estate, subject to administration; but where sum is
nominal and he has no other property, informal dis
position is practical 209

Statute of limitations—six-year statute runs against right
to claim from county in favor of towns, villages and
cities for refund for support of indigent tubercular pa
tients at county sanatorium 285

Erroneous sentence entered by court of record to from two
to four years' imprisonment when maximum penalty
is legally two years, can be corrected only by commu
tation of sentence by govenior after term in which sen
tence was imposed has passed 333

See XIX 206
Affidavit of prejudice—253.07 authorizes, against county

judge in perfoimance of jurisdiction given by 83.07 and
83.08 to appraise property taken for highway purposes. 346

Bastardy—after action commenced on complaint of mother,
unapproved settlement with mother does not bar prose
cution to judgment ' 364

Bastardy—settlement before action is begun does not bar ac
tion on initiative of district attorney to prevent child
from becoming public charge; probably does not bar ac
tion on complaint of mother, at least for all relief ex
cept that designed for her individual benefit 364

Costs—justice of peace is not permitted to furnish copy to
district attorney of proceedings and testimony taken be
fore him in criminal case and tax cost thereof to de
fendant 431

If copy of proceedings and testimony taken before justice of
peace is furnished on demand of district attorney for
his convenience it must be paid for out of expenses al
lowed him for discharging duties of office 431
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COURTS—(Continued) Page
Judge, county—is entitled to five dollars per day under

253.15 (2) although he passes upon number of commit
ments on same day; is not entitled to five dollars for
each commitment 457

Execution—sec. 303.08, providing that no execution shall is
sue against person of female upon justice's judgment in
civil action, applies to prosecution under city ordinance
providing for imprisonment as part of penalty 468

Police court-^ity council may abolish, thus abolishing of
fice for which present incumbent was elected 470

Garnishment—members of legislature are liable to quasi-
gamishment statute at all times except during either
regular or special session of leg^islature and fifteen days
next before commencement and after end of each ses
sion 529

Judge, county—who commits A and B on same day on crim
inal charges and commits C to hospital for insane is en
titled to five dollars for commitment of A and B under
253.15 (2) and to five dollars for commitment of C to
hospital under 51.07 (1) 530

See 457
Nuisance—place where intoxicating liquors are sold, kept or

bartered in violation of national prohibition law is pub
lic nuisance and may be abated in state court under fed
eral statute 537

Nuisance—irrespective of sale of liquor, place may be abat
ed by injunction when noise and disturbance are suffi
ciently serious to warrant court to find that it is pub
lic nuisance 537

Nuisance, action to abate—town has no power to regulate
slaughterhouses nor may town maintain action in its
name to abate slaughterhouse as public nuisance 561

See VI 141
Child who committed offense while under age of eighteen

but at time of conviction was over eighteen cannot be
sentenced to industrial school 566

See XIX 613
Costs and fees—under 271.45, Stats., and ch. 241, L. 1893,

justice of peace is entitled to same fees while substitut
ing for municipal judge of Ashland county as he would
be when acting as justice in criminal case involving en
forcement of city ordinance 620

Order for sale—commissioner of banking is required to get
from circuit court his order for sale of real estate and
personal property of banking corporation in his charge
for liquidation 623

Change of name—under 296.36 and 296.37 minor or adult
may change his name and change so effected should be
noted in university records by registrar 627

Change of name—in absence of express provision making
statutory method exclusive, individual has right to
change-his name without application to courts 627

Quo warranto—is proper procedure to test legally of elec
tion of person declared elected by chairman of school
district meeting as member of school 'board by plurality
vote instead of majority vote . 673

Service by publication—expense under 48.07 in proceeding
involving neglected, dependent or delinquent child must
be paid by county 702
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COURTS—(Continued) Page
Bastardy—in case of death of illegitimate child after judg

ment against adjudged father and while monthly pay
ments are still to be made only such unpaid instalments
as are not for future support of child need be paid. . . . 704

Bastardy—in case of death of illegitimate child pending
payment of settlement agreement with paternity de
nied and without judgment, all portions of judgment
should be paid except those attributable to future sup
port of child; burden should be upon defendant to show
that any portion of settlement is so attributable 704

Judgment against town may be collected only as provided
in 66.09; mere notice of judgment against town does not
change duty of county clerk to pay to town proportion
of income taxes of railroad company belonging to town 713

Mandamus will lie to compel foreign corporation to file
amendment of its articles and pay fee and penalty; cor
poration having secured license, fact that it may have
done only interstate business is immaterial; action
might also lie to forfeit corporate license 735

Garnishment—one receiving salary of one hundred dollars
per month is entitled to sixty dollars exemption and
ten dollars extra for each child supported under six
teen years of age; one in question, who supports three
grandchildren besides his wife, is entitled to ninety dol
lars exemption per month 749

Boy seventeen years of age who is charged with burglary
may be bound over by justice of peace to circuit court,
which then has jurisdiction to try case instead of ju
venile court 833

Clerk of court—duty to transmit to secretary of state, with
out charge, certified copy of transcript of judgment as
prortded by 85.08 (11) (a) 876

Adoption—adopted child may inherit property from its
natural parents as well as from adopting parents 977

Estates, prisoners'—balance to credit of prisoner at Waupun
upon his decease becomes part of his estate, subject to
administration; but where sum is nominal and he has
practically no other property, informal disposition is
permissible 1062

See 209

Municipal court—county board of Vilas county has no power
to abolish municipal court of county 1114

Clerk of court—is not required to transmit to secretary of
state transcript of judgment in civil action in which
negligence in operating motor vehicle is charged, un
less there is finding of negligence by court 1186

CRIMINAL LAW

Arson—57.01, authorizing court to put on probation one
convicted of felony punishable by imprisonment for
term not exceeding ten years, does not apply to case
where prisoner is convicted under 343.01, in which max
imum penalty is twenty years 27

Second offense—one convicted of larceny by court-martial
and sentenced to two years' imprisonment, who subse
quently commits crime of burglary in state, is second
offender within contemplation of 57.06 32
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CRIMINAL LAW—(Continued) Page
Accessory before fact—passenger in automobile who fails

to report accident in which another person is killed is
not accessory before fact and may not be prosecuted
under 343.181 .■ 48

Kidnapping—mother is not quilty of kidnapping her own
children if she secretly takes them away from custody
of her husband's sister, to whom they were given by
her husband, who has custody of them after divorce;
husband may secure possession of children through civil
action or proceeding 91

Interference with telephone line—one who connects private
line with line of public utility may be prosecuted under
348.38 126

No penalty for violations of 85.01 (6) (c) is prescribed in
85.91 but penalties prescribed in 353.27 are applicable 183

Extradition—may be had for abandonment of unborn child. 205
Extradition—one not fugitive from justice cannot be extra

dited under federal statute; governor may requisition
for such extradition under 364.07 205

Gambling—game of "whiz ball" played on machine as de
scribed in circular submitted would seem to be game
of skill and not gambling 263

John Doe proceeding—defendant in criminal case may not
be required to pay costs 323

United States shield—proposed trade-mark submitted to sec
retary of state for registration, simulating national
shield in form and design, not in color, with word
"American" superimposed upon it, would, if used, vio
late 348.479; may therefore not be registered as trade
mark 379

Sale of incumbered property—president of bank may be
prosecuted for not informing bank of incumbrance on
real estate which he mortgaged to bank; his knowledge
is not imputed to bank in transaction between himself
and bank -. . . 459

Sale of incumbered property—fact that fi rst mortgage given
by president of bai^ on his land was recorded by mort
gagee and gives constructive notice to subsequent pur
chasers, does not militate against conviction of such
president who gave second mortgage to bank in which
he warranted title clear of incumbrance and did not in
form bank of existence of first mortgage 586

See 459
Fraudulent advertising—343.413 and 352.085 do not apply to

advertising to induce public to sell to advertiser 617
Fraudulent advertising—application of 343.413 and 352.085

to misrepresentation of price questioned; suggested that
false advertising to induce public to sell may be unfair
trade practice 617

Sec. 200.14 does not authorize attorney general to begin
criminal action for violation of insurance laws or for ob
taining money under false pretenses; district attorney
is proper prosecuting otficial 631

Crime committed prior to enactment of ch. 181, L. 1931
(June 5, 1931), will be punished by penalty prescribed
in statute prior to that enactment 648

Crime committed after enactment of ch. 181, L. 1931, is
punished under amended statute 648
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CRIMINAL LAW—(Continued) Page
Extradition—man bound over on charge of abandonment

who failed to appear, forfeited his bail and left state
may be brought back on papers based on information al
ready filed against him; or new complaint may be made
charging him with abandonment and extradition papers
may be based upon new complaint; California authori
ties require complaint sworn to positively 779

One who sets fire on his own premises and permits it to
escape to land of another cannot be convicted unless he
wilfully, carelessly or negligently permitted such fire to
escape; he may be guilty although he tried to put fire
out under certain circumstances 805

Nontribal Indian is subject to state laws same as any other
resident 813

Concealed weapon—there is no procedure by which person
may be authorized to carry, unless he is appointed to
office in wliich incumbent is authorized to do so 817

Burglary—boy seventeen years of age who is charged with,
may be bound over by justice of peace to circuit court,
which then has jurisdiction to try case instead of ju
venile court 833

Breaking and entering—child convicted under 343.11 while
he is under eighteen years of age may be committed to
industrial school even though commitment is not made
until after he is eighteen 943

Gambling—ticket or pass to theater contained in certain
packages of loaf of bread is advertising in violation of
trading stamp act; it is also violation of antilottery law 950

Homicide—some degree could probably be sustained in case
where one wagers with another that he can outdrink
him «nd furnishes whisky for contest, which results in
death 1007

Gambling—mint vendor in which purchaser places nickel
and receives five-cent package of mints and also from
one to twenty amusement tokens which may be played
in machine is violation of law 1104

Trespass—cutting of Christmas trees is prohibited and their
sale and shipment licensed under certain circumstances;
department of conservation is authorized to inspect all
shipments to detect violations of law 1106

Larceny—shooting of elk escaped from zoo and hot return
ing is violation of game laws; if animal had been do
mesticated and had not returned to wild state probably
larceny was committed 1129

Escape—person who escapes after being placed out under
contract to work in compliance with 56.08 amy be pun
ished under 346.45 (2); after being recaptured he should
be taken into custody by sheriff and kept in confine
ment for balance of his term 1174

DAIRY AND FOOD

Soda water—provisions for licensing and regulation of sales
of nonintoxicating liquors in 66.05 (9) do not apply to
licensing and selling of soda water under 98.12 28

See XVIII 553
Oleomargarine—it is duty of department of agriculture and

markets to enforce 1931 license law except as to retail
ers' licenses, court having enjoined enforcement of that
portion only 922
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DAIRY AND FOOD—(Continued) Page
Oleomargarine—subsequent adjudication of unconstitutional-

ity of 1931 law will afford'licensees no remedy to re
cover fees voluntarily paid, and commissioners will not
be personally liable even if fees are involuntarily paid
under adequate protest 922

Oleomargarine—department of agriculture and markets may
accept fees voluntarily tendered by retailers and issue
retailers' licenses without violating injunction 922

Oleomargarine—temporary injunction will afford no immu
nity from criminal liability nor from liability for fees,
to retailers who deal in product without license pending
suit, if act of 1931 is adjudged constitutional 922-

Oleomargarine—department of agriculture and markets may
secure information, pending suit, as to what retailers
are dealing in product without license, without violating
injunction 922

Dairy and milk inspector. See Public Health.
Damages. See Bridges and Highways.
Damages. See Counties.
Dance hall ordinances. See Counties, ordinances.
Dance hall supervisor. See Public Officers.
Dance halls. See Counties.
Dance halls. See Counties, ordinances.
De facto officer. See Public Officers.
Deeds. See Mortgages, Deeds, etc.
Delinquent banks. See Banks and Banking.
Delinquent taxes. See Taxation.
Dentistry. See Public Health.
Department of agriculture and markets. See Public Officers.
Deportation. See Elections, citizenship.
Deportation. See Indigent, Insane, etc.
Depositories. See Banks and Banking.
Depositories, county. See Banks and Banking, county deposito-

Depositories, county See Counties.
Depositories, town. See Banks and Banking, town depositories.
Depositories, town. See Bonds, town depositories.
Depreciation funds. See Municipal Corporations, municipal in

vestments.

Deputy clerk of circuit court. See Public Officers—clerk of cir
cuit court, deputy.

Deputy conservation warden. See Fish and Game—conservation
warden, deputy.

Deputy conservation warden. See Public Officers—conservation
warden, deputy.

Deputy sheriff. See Public Officers—sheriff, deputy.
Detachment of territory. See School Districts.

DETECTIVES '

City may appoint police officers without pay, who have pow
er to arrest and may be considered private detectives . „:V
in contemplation of 175.08 337

Secretary of state must find required facts to exist in or- • *
der to license nonresident as private detective 526

Exception of "any watchman privately employed" from li
cense law refers to employee rather than to independent
contractor 590

See XI 474
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Detours. See Bridges and Highways, relocations. Page
Director of city library board. See Public Officers.
Discount companies. See Trade Regulation.
Dissolution. See Railroads.

Dissolution. See School Districts.

District attorney. See Public Officers.
Division of territory. See Municipal Corporations.
Division of territory. See School Districts.
Divorce. See Marriage.
Divorce counsel. See Counties.

Divorce counsel. See Marriage, divorce.
Dog licenses. See Agriculture.
Dogs. See Agriculture.
Drainage assessment certificates. See Taxation, tax sales.
Drainage assessments. See Taxation.
Drug stores. See Public Health, pharmacy.
Drug sundries. See Words and Phrases.
Easements. See Bridges and Highways.
Easements. See Public Lands.

EDUCATION

Parochial school—no statute requires that child be super
vised by teacher during recess upon playground 246

Parochial school corporation not operated for profit is not
liable for injury received by child upon playground
during recess 246

Teacher—"successful experience" requirement within mean
ing of 40.37 (3) is satisfied with less than full year of
successful experience 331

Teacher—practice teaching in high school training depart
ment is not "successful experience" 331

Vocational education—attorney general cannot give official
opinion to district attorney; inquiries should be directed
by local officials concerned to state board, which in turn
may have official opinion of attorney general 445

Blind—under 48.33 (6) it is illegal for one family to receive
both mothers' pension and blind pension; granting of
aid under 47.08 to same family automatically ter
minates aid under 48.33 552

See XIX 468
XVllI 81
XVII 267
IX 536

Blind—pension panted under 47.08 is form of "public as
sistance" within meaning of 48.33 (6) .' 552

See XIX 468
XIII 448
IX 535

ELECTIONS

Judge, municipal—one appointed to fill vacancy holds until
following June; where that coincides with end of regu--
lar term no vacancy election is required ; . 53

Judge, county-—term of judge appointed September 29, 1930
expires on first Monday in January, 1932 106

Residence—sheriff may claim continued residence at his
home before election for voting purposes 138
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ELECTIONS—(Continued) Page
Ballots—preparation, including arrangement of names of

candidates and printing in village or town election is
duty of clerk 159

Ballots—names of all candidates for office whether nom
inated at caucus or by nomination papers should be ar
ranged alphabetically for each office with instructions
to vote for one, two or three as case may be 159

Pauper has same right to vote as other citizen; while he
cannot gain voting residence in any town, ward or
village while supported therein as pauper, he will not
be deemed to have lost his residence in any town, ward
or village by remaining in another town, ward or village
as such pauper 261

Registration—cards may be supplied to electors for purpose
of having them distributed and filed with proper officials 371

Registration—cards when filed with clerk of municipality
must be sworn to before clerk 371

Registration—cards when presented to election inspectors
need not be sworn to before clerk of municipality but
oath or affidavit of elector must be substantiated by
affidavit of two freeholders 371"

Absent voting—application for ballot must be made at of
fice of official; must not be taken by official to disabled
elector; must be delivered to applicant at office of such
official 390

Registration—ch. 253, L. 1931, re-enacting sec. 6.14 (1)
without inclusion of words added to section by ch. 55,
L. 1931, but without indicating omission of such words,
did not repeal ch. 55 558

Citizenship—alien, unless it appears that within five years
after entry he became public charge from causes not
affirmatively shown to have arisen subsequently to land
ing, may be deported 647

Citizenship—cost of deportation is not paid by county out
of county funds but by federal government 647

Citizenship—child born of resident alien parents cannot be
deported 647

Explanation of requirements of petition of new political or
ganization for separate primary ticket 1169

Emergency board. See Appropriations and Expenditures.
Eminent domain. See Bridges and Highways.
Eminent domain. See Bridges and Highways, relocations.
Employees. See Words and Phrases. , _
Equalization of taxable property. See School Districts.
Erroneous sentences. See Courts.
Escape. See-Criminal Law.
Escheated property. See Public Lands.
Escheated property. See Taxation.
Estates, prisoners'. See Courts.
Estates, prisoners'. See Prison, prisoners' estates.
Estates, probationers'. See Courts.
Estates, probationers'. See Prisons, probationers' estates.
Executions. See Courts.
Exemption. See Taxation.
Express companies. See Corporations.
Extension of time for payment of taxes. See Taxation.
Extradition. See Criminal Law.
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Farm drainage. See Agriculture. Page
Fees of public officers. See Public Officers.
Fences. See Bridges and Highways.
Fire insurance. See Insurance.

Fire and police departments. See Municipal Corporations.
Fire wardens. See Public Officers.

FISH AND GAME

Conservation warden, deputy—sheriff, deputy sheriff, coro
ner and other police officers are ex officio deputy con
servation wardens; their powers are co-extensive with
territorial limits of counties in which they hold office. . 25

Fish market—^wholesale grocery establishment which deals
in smoked fish by operating wholesale mai-ket is re
quired to secure license from conservation commission 173

Inland waters—water in canal connecting Sturgeon Bay
with Lake Michigan is inland water within meaning of
29.01 (4) 239

Wholesale fish market—one who does not sell fish as whole
saler and does not maintain market is not required to
secure license 405

Sturgeon—word as used in ch. 221, L. 1931, refers to all
species of sturgeon 523

Taking of fish at any point within five hundred feet of dam
in Iron county on down stream side when measured in
most direct line over water is prohibited under 29.26... 564

Trapnets—conservation commission has power, after investi
gation, to refuse to issue permits for use in Green Bay
and Lake Michigan 569

Trapnets—consei-vation commission has power to regulate
size of mesh and twine that can be used and to state
how far apart nets must be stationed and how far from
other nets 569

Bounties—under 29.61, requiring county board to fix re
wards for killing certain animals, it is mandatory, not
discretionary, with county to authorize such rewards... 660

Open water as defined in 29.25 includes water where frost
has destroyed weed condition to extent that weeds of
fer no partial or whole concealment of hunter 774

Wild life refuge may not be provided for protection of deer
and partridges in which rabbits or other game are per
mitted to be killed 980

Indians are not liable, under state laws, for hunting deer
on reservation; they have no right to transport said
deer outside reservation; white man has no right to
purchase deer from Indian or have in his possession
deer purchased from Indian, on or off reservation 982

See X 931
Ice fishing—effect of amendment to 29.28 (2) by ch. 338,'

L. 1931, is to add Lake Koshkonong to waters in which
fishing through ice is pei-mitted by 29.28 (2) as amend
ed by ch. 277, L. 1931 1002

Cisco nets—29.285 (2), prohibiting possession in certain
counties, being later enactment, supersedes 29.35, au
thorizing licensing of such nets 1043

County clerk is responsible to state for all fees collected in
issuing hunting licenses and deer tags and is liable for
loss in case of bank failure where funds are deposited. . 1113
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FISH AND GAME—(Continued) Page
Fur dealer—one who has established post or place of busi

ness in state, where he carries on buying, bartering and
trading of raw or dressed furs, may be granted class A •
resident fur dealers' license, although he has no legal
residence in state 1116

Posting of wild life, game and fish refuges by signs is not
condition precedent to prosecution for hunting, trap
ping or fishing thereon 1122

Conservation commission may enter private property to
place signs in reasonable regulation of wild life, fish
and game refuges 1122

Publicity of wild life, fish and game refuges by publication
may be advisable, but except as specifically required by
29.57 (3) has no legal effect other than its bearing
upon reasonableness of orders 1122 -

Shooting of elk escaped from zoo and not returning is viola
tion of game laws; if animal had been domesticated
and had not returned to wild state, probably larceny
was committed 1129

Arrest—ex officio deputy conservation wardens under 29.07
have authority under 29.05 to arrest with or without
warrant as therein specified 1140

Rabbits—no one is permitted to have more than bag limit ^
in his possession for any one day even though they were
killed or acquired on separate days; nor can anyone "
have in his possession in storage for another or for
transportation more than bag limit for any one day... 1147

Fish markets. See Fish and Game.
Foreign corporations. See Colorations.
Forest crop lands. See Counties.
Forest crop lands. See Taxation.
Forest fires. See Public Lands.
Forest lands. See Counties.
Forest lands. See Taxation.
Forest reserves. See Counties.
Forestry lands. See Public Lands.
Fraternal societies. See Insurance.
Fraudulent advertising. See Criminal Law.
Fur dealers. See Fish and Game.
Gambling. See Criminal Law.
Games of skill. See Criminal Law, gambling.
Garnishment. See Courts.
Genex-al charter cities. See Municipal Corporations.
Governor. See Public Officers.
Graded schools. See School Districts.
Guaranty. See Banks and Banking.
Health and accident mutuals. See Insurance.
Health commissioner. See Public Health.
Health commissioner, city. See Public Health.
Health commissioner, city. See Public Officers.
Health officer, city. See Public Officers.
Heights of buildings. See Municipal Corporations—ordinances,

building.
Highway committee, county. See Counties, county highway

committee.
Highway comnjittee, county. See Public Officers.
Highway improvement bonds. See Bonds.
Highway improvement bonds. See Bridges and Highways.
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Homicide. See Criminal Law. Page
Hospitals. See Appropriations and Expenditures.
House of correction. See Charitable and Penal Institutions.

Ice fishing. See Fish and Game.
Illegitimacy. See Minors.
Illegitimate children. See Minors.
Income tax board of review. See Public Officers.

Income taxes. See Taxation.

Incorporation of cities. See Municipal Corporations, cities.
Indemnity funds. See Banks and Banking, ti*ust company banks.

INDIANS

State courts have jurisdiction to try, on Lac du Flambeau
reservation, if they have received their allotment un
der Dawes act ; 319

County board of Ashland county is not legally obligated to
grant relief to destitute Indian children in town of
Sanbom; duty devolves upon town; where town is un
able to grant relief county has power to do so and there
may be moral obligation to do so 498

Indian who has legal settlement in town although he is still
member of trilDe, if poor and indigent is entitled to re
lief from town 534

See XIV 24

XII 343

Nontribal Indian is subject to state criminal laws same as
any other resident 813

Ch. 487, L. 1931. appropriating certain sum for benefit of
Bad River band, is constitutional 959

Appropriation under ch. 487, L. 1931, is for such purposes as
committee appointed to supervise disbursement of
money deems proper; it is not appropriation in settle
ment of any claims against state 959

Right to share in tribal lands and other tribal property. . . . 963
Indian woman does not lose her right to tribal property or

funds by contracting marriage with white man 963
State may tax lands purchased with trust funds, regardless

of any restriction concerning alienation imposed by
secretary of interior 976

Indian is not liable, under state laws, for hunting deer on
reservation; has no right to transport said deer outside
reservation 982

Federal court has jurisdiction to try, for crime committed
against another Indian on reservation 1133

Federal court has jurisdiction of crime committed by one
not of Indian blood against allottee Indian on his allot
ment 1133

State courts have jurisdiction of offenses committed by In
dians on land which is not trust allotment carved out of
reservation and of offenses committed by persons other
than Indians not involving ward Indians or trust prop
erty 1133

Secretary of interior determines who are heirs of deceased
allottee « 1133

Allottee Indian can dispose of his property by will subject
to approval of secretary of interior 1133
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INDIGENT, INSANE, ETC. Page
Legal settlement—wife and legitimate children have legal

settlement in same county in which father of minor
children and husband of mother has legal settlement. . . 1

Insulin—duty of town, village or city in county where dis
tinction between county poor and town, village and city
poor has not been abolished to furnish, to indigent per
son affected with diabetes 140

See XVIII 8

Medical aid given to indigent family at request of city poor
commissioner must be paid for by city although mother
receives mothers' pension 146

Medical relief—it is duty of town under town system of poor
relief to provide all relief for wliich person has no
means to provide himself, although he may be able to
provide other means of existence; this includes fur
nishing liver extract to pernicious anemia patient 162

Commitment—jurors in judicial hearing to determine sanity
are paid same fees as in justice court 181

Legal settlement—city of Cedarburg is liable for support
and maintenance of one who after having resided in that
city for over year became public charge and is con
fined in institution in Sheboygan county • 206

Legal settlement—voluntary and uninterrupted absence of
wife from her husband when not divorced nor legally
separated from him does not defeat wife's settlement
in place of legal settlement of husband 231

Pauper has same right to vote as other citizen; while he
cannot gain voting residence in any town, ward or vil
lage while supported thei'ein as pauper he will not be
deemed to have lost his residence in any town, ward or
village by i-emaining in any other as pauper 261

Six-year statute of limitation runs against right to claim '
from county in favor of towns, villages and cities for re
fund for support of indigent tubercular patients at coun
ty sanatorium 285

Poor commissioner has right, in granting temporary relief,
to take over automobile of applicant as security for re
payment of money advanced 334

Poor commissioner may refuse to give additional aid to per
sons who violate terms laid down by county board with
reference to orders for groceries 334

County order—county board may stamp order issued for
groceries, giving directions at what store to cash it;
may refuse to pay order if such condition is not com
plied with 334

Deportation—alien who came to state from Canada two
years ago may be subject to deportation upon proof
that he is pauper; matter must be referred to director
of naturalization 338

County board of Ashland county is not legally obligated to
grant relief to destitute Indian children in town of San-
Born; that duty devolves upon town; where town is un
able to grant relief county has power to do so and there
probably is moral obligation to do so 498

In case of condition arising by reason of city's being without
funds or credit for support of poor county board should
make what use it can of 49.04 (3) and 59.08 (9a) .and
should seriously consider adoption of county poor system 531
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INDIGENT, insane, ETC.—(Continued) Page
Indian who has legal settlement in town although he is still

member of tribe, if poor and indigent is entitled to re
lief from town 534

See XIV 24
XII 343

VIII 659
Legal settlement—one who had legal settlement in Oneida

county but moved to township in Forest county, living
in one township about six months, then moved into an
other township in Forest county, has not acquired legal
settlement in any township in Forest county nor in For
est county; Oneida county must support him while liv
ing in Oneida county 622

Legal settlement—Mrs. X., who had legal settlement in Par-
deeville, Columbia county, who moved from there to
Dodge county, lived part of time in Beaver Dam and
part of time in Pardeeville and subsequently married
man with no legal settlement in state, has retained her
legal settlement in Pardeeville; application for entrance
to Wisconsin general hospital must be made to county
judge of Columbia county 632

See XVI 618
Homestead and proceeds of homestead of insane person may

be subjected to claim of county for support and care of
such person 638

Contra X 141

Will interpreted as vesting present estate in insane ward,
so that such estate becomes liable for ward's support
and care 638

Deportation of alien—cost is not paid by county out of
county funds but by federal government 647

Legal settlement—person may acquire settlement in munici
pality although he is not citizen of United States 801

See IV 660

Wisconsin general hospital—county judge acts in judicial
capacity under ch. 142, Stats., in passing upon applica
tion for hospitalization of needy; hence neither district
attorney nor attorney general is his official advisor. ... 933

937

Old age pension—person eighteen years resident of one
county then resident of another county can secure aid
in neither county unless he returns to first county with
in three years of his removal 942

Procedure provided by 49.03 must be strictly followed to en
able coimty paying for care of transient pauper to col
lect same from town of legal settlement 1034

Legal settlement—where town of legal settlement is in.
county not having county system of poor relief, claim
must be filed with town 1034

Legal settlement—one loses his legal settlement when he
voluntarily absents himself from municipality for more
ttian one year and does not ask or receive aid during
such period; municipality to which it is sought to re
move poor person is entitled to notice of proceeding for
removal 1103

Legal settlement—minors who have no living parents may
acquire settlement in municipality in which they are
living provided they are supported therein as paupers.. 1109
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INDIGENT, INSANE, ETC.—(Continued) Page
Legal settlement—minors who have no living parents may

lose their legal settlement in county by voluntary and
uninterrupted absence from town, village or city in
which such legal settlement shall have been gained for
one whole year 1109

Legal settlement—if children have no legal settlement in
any municipality in any county of state, county where
they reside is required to support them 1109

Legal settlement—person having legal settlement in one
town, moving therefrom and living in number of towns
and villages successively, but in none one whole year
has lost his legal settlement in first town and becomes
county charge under 49.04 1144

Legal settlement—dependent children cannot gain, at place
of their residence while being there supported by town,
from which they have removed; place of residence being
in different county from town of settlement, county
court is authorized to grant aid, but only with approval
of board of control, such aid to be paid by state and not
to operate to prevent gaining settlement 1167

Under stated facts first wife and child of ex-soldier are not
entitled to relief from Milwaukee County Soldiers' and
Sailors' Relief Commission Fund 1213

Legal settlement—guardianship of property does not inca
pacitate person to change residence and settlement; but
actual incompetency to have necessary intent must be
shown 1230

Legal settlement—county is required to support transients
found in need in any part of county; if such transients
have legal settlement in some other municipality than
one finding them in need, municipality in which they
have been found in need of help may support them and
recover from county by giving notice to county clerk
within ten days after relief is given 1248

Legal settlement—person who has lost settlement and has
not acquired new one must be relieved and taken care of
by county in which he has residence, as transient pauper 1264

Industrial school for boys. See Minors.
Inheritance taxes. See Taxation.
Injunctions. See Courts.
Inland waters. See Fish and Game.
Inquests. See Public Officers, coroner.
Insulin. See Indigent, Insane, etc.

INSURANCE

Insurance carrier is not liable for damages in case where
insured municipality would not be liable 147

See XVIII 559
XIII 387

Reserve liabilities—208.49 does not exempt domestic mutual
cyclone insurance companies operating under assess
ment plan from requirements of 201.18 148

Foreign mutual benefit society which has been reorganized
and licensed as legal reserve life insurance company
must pay license fee imposed by 76.34 (2) on renewal
premiums collected on old form of fraternal certificates 228
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INSURANCE—(Continued) Page
Town mutual insurance company organized under ch. 202,

Stats., is not subject to provisions of sec. 203.12, re
quiring payment of return premium to policy holder
when policy is canceled before expiration 235

See VI 123
Liability insurance policy taken by county on its patrol

trucks defining assured as including persons operating
with consent of named assured covers liability of pa
trolmen of county for negligent operation of such tinicks 260

Plan giving stated percentage of credit or return of pre
mium based upon experience of current policy year may
be approved as part of compensation insurance merit
rating system; plan of like credits and debits or returns
and additional charges may be approved if plan is such
as not to be in fact discriminatory between risks nor to
impair financial structure of insurer 317

Accident and health insurance—clause submitted cannot le
gally be inserted in noncancelable policy 440

Accident and health insurance—only optional standard pro
vision contained in 204.31 may be used to limit amount
of indemnity to sum less than stated in policy and for
which premium has been paid 440

Fact that act of legislature providing that liability insur
ers of motor vehicles may be joined in action for dam
ages does not make such provision as to other liability
insurers, does not render it unconstitutional 443

Fraternal society—officers and directors of corporation oc
cupy fiduciary relationship to corporation and are per
sonally liable for loss resulting from breach of duty. . . 446

Fraternal society—where loan is made in violation of insur
ance laws company and officials responsible therefor
are liable to prosecution under 207.02 446

Public officer is liable for loss of public funds except that act
of public enemy relieves officer from liability 494

Public officer's liability for public funds attaches as soon as
funds are received in his possession 494

Liability of treasurer of real estate brokers' board for funds
in his possession ceases as soon as they are turned over
to state treasurer 494

Real estate brokers' board may lawfully obtain burglary and
theft insurance covering public funds in possession of
board 494

See XIX 284
XIII 387

By-laws—assured member is bound thereby where mutual
insurance company makes by-laws part of insurance
contract providing for payment of assessment within
ten days of notice thereof and also that policy shall be
suspended upon failure to pay assessment 524

Automobile owned by state may be insured in name of state
to cover liability for workmen's compensation payments,
theft, robbery and damage to automobiles 585

See 260
XIX 628
XVI 345
XIII 387

Fire insurance—sec. 203.15 (4) provides criminal penalty
for certain acts of insurance companies, their officers
and agents, which may be imposed only by criminal
court after trial and conviction 604
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INSURANCE—(Continued) Page
Sec. 201.20, authorizing five per cent of loss deductible rider

and 203.22, authorizing coinsurance clause, are indepen
dent of each other, former pi'oviding for carrying of
portion of risk by insured and latter for sharing of loss,
and are not in conflict ' 605

Association wherein members pay original membership fee
and are assessed one dollar upon death of any member
upon pain of forfeiture of membership, assessments so
levied being paid to named beneficiary of deceased mem
ber, less five per cent collection charges, constitutes
transaction of business of insurance; such association is
subject to insurance laws of this state and, if corpora
tion, must file its articles with insurance commissioner. 607

Contra XVIII 142
See XII 587

X 178
VIII 95

Sec. 200.14 does not authorize attorney general to begin
criminal action for violation of insurance laws or for
obtaining money under false pretenses; district attorney
is proper pi'osecuting official 631

Reciprocal exchange—commissioner of insurance, as receiv
er, may, upon order of court and to preserve assets,
borrow and pledge assets as security 678

Liability insurance—school district cannot purchase, for
transportation of pupils 839

See XVIII 559

r. . XIII 387Liability insurance—transportation of pupils is govemment-
al function and therefore school district would not be
liable for accidents occurring in such tranportation. . . , 839

Act of congress separating fraternal and insurance activi
ties of lodge fraternity and authorizing insurance to be
carried on under different corporate name and entity and
in conjunction with legal reserve life insurance dogs not
change character of fraternal insurance; tax being upon
business and not upon corporation, corporation may be
licensed without payment of such tax upon payments
made upon old fraternal certificates 1095

Health and accident mutuals—assessment associations may
not be organized in or admitted to state without corn-
lying with ch. 208 1188

Insurance commissioner. See Public Officers, commissioner of
insurance.

Interference with telephone lines. See Criminal Law.
Interim committee on banking. See Banks and Banking, in

terim committee.
Interim committee on banking. See Legislature.

INTOXICATING ̂ IQUORS
Nuisance—place where liquors are sold, kept or bartered In

violation of national law is public nuisance and may be
abated in state court under federal statutes 537

Nuisance—irrespective of sale of liquor, place may be abat
ed by injunction when noise and disturbance is suffi
ciently serious to warrant court to find that it is pub
lic nuisance 537
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INTOXICATING LIQUORS—(Continued) Page
County board is not authorized to pass ordinance suppress

ing use

Janitor. See Public Officers, sheriff.
John Doe proceeding. See Criminal Law.
Judge, county. See Counties.
Judge, county. See Courts.
Judge, county. See Elections.
Judge, county. See Public Officers.
Judge, municipal. See Courts.
Judge, municipal. See Elections.
Judgment. See Courts.
Jurors' fees. See Indigent, Insane, etc.—commitments.
Justice of peace. See Public Officers.
Kidnapping. See Criminal Law.

LABOR

Child labor:—board of control and state public school are not
responsible to industrial commission as to child labor
permits 65

Child labor—child placed in foster home when employed in
domestic ser%'ice which does not involve use of mechani
cal power does not require permit 65

Child labor—child placed in foster home may not be em
ployed by foster parents in business within scope of
103.05 (4) (a) either in home or outside without permit 65

Contract for installation of equipment in manufacturing
plant at state prison at Waupun is not within meaning
of contract as that term is used in ch. 269, L. 1931. . . . 474

*  Contract for grading removed from building and installation
of sprinkler system thereon is not contract within mean
ing of 103.49 (1) as enacted by ch. 269, L. 1931 481

Contract for wrecking of old frame gymnasium on grounds
of teachers college at Milwaukee is conti'act within
terms of 103.49 (1) as enacted by ch. 269, L. 1931 483

Contract for purchase and installation of refrigerating unit
in animal research laboratory at university of Wiscon
sin is not within meaning of 103.49 (1) as enacted by
ch. 269, L. 1931 484

Ch. 432, L. 1931, affects only such of this year's highway
contracts as to which advertising in regular course com
mences after industrial commission shall have furnished
applicable wage and hour schedules

Construction of well in farm yard, including casing, piping,
and pump, is not construction or remodeling of any
public building within meaning of ch. 269, L. 1931 599

Prevailing wages and hours required by ch. 432, L. 1931, to
be specified in state highway construction contracts, are
not to be based upon wages and hours in highway work
alone 710

County board may enact reasonable wage schedule for pub
lic work done by or for county : 909

Larceny. See Criminal Law.
Larceny. See Criminal Law, interference with telephone lines.
Law of road. See Automobiles.
Law of road. See Bridges and Highways.
Leases. See Real Estate.
Legal holidays. See School Districts.
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Legal settlement. See Indigent, Insane, etc. Page
Legal settlement. See Minors.
Legal settlement.. See Mothers' Pensions.
Legislative districts. See Legislature.
Legislative documents. See Legislature.
Legislative documents. See Public Printing.

LEGISLATURE

Compensation of members, except for those who are hold
over senators, begins at twelve o'clock noon, Jan. 14,
1931 10

Compensation in form of mileage is limited to one round
trip for each regular and special session except in so
far as this provision is inapplicable to members who are
hold-over senators 10

See VI 287
Certification provisions as foimd in 14.31 (4), with respect

to compensation paid state officers, controls except in so
far as 20.01 (1) (a) makes compensation payable
monthly 10

Quasi-gamishment statute, 304.21, is not applicable to mem
bers during session 29

Member is liable to quasi-gamishment statute at all times
except during either regular or special session of legis-
ture and fifteen days next before commencement and
after termination of each session 529

See 29
Witness fees—witnesses may be subpoenaed by assembly

committee created by resolution so authorizing; fees
and mileage need not be paid in advance but should be
certified to secretary of state in amounts prescribed by
13.30 and paid out of appropriation made by 20.01; wit
ness i*efusing to appear or to testify may be attached
by court and committed, under 325.12 765

Legislative districts—if legislature fails to reapportion leg
islative districts at first session after federal census it
may reapportion at subsequent special or regular session 902

Legislative districts—changes incidental to annexation of
territory to city may be made between apportionments;
but where new political subdivision is created territory
remains in same senate and same assembly district. . . . 902

Legislative documents—one paying for mailing, during reg
ular session is not entitled to such service during sub
sequent special session without resubscribing and again
paying fee prescribed 1063

Bill No. 9, A., appropriating funds to public service commis
sion, is germane to paragraph eight of call for special
session 1115

Interim committee on banking—ch. 417, L. 1931, is valid
enactment 1131

Interim committee on banking—creation of committee fol
lowed direction of ch. 417, L. 1931, as nearly as possible 1149

Legislature may not enact legislation providing for release
of prisoners incarcerated for violation of Volstead act,
whether such prisoners are convicted in state or fed
eral courts 1200

Sec. 20.01 (1) (d), providing that members elected, appoint
ed or employed in or to any other office or employment
under state government shall be paid only such part of
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LEGISLATURE—(Continued) Page
salary fixed for such office or employment as is in ex
cess of legislative salary, applies to member of county
income tax board of review who is member of legislature 1271/

Legislature, member. See Legislature.
Liability. See Counties.
Liability for funds. See Public Officers.
Liability insurance. See Insurance.
Library board director, city. See Public Officers, director of city

library board.

LIENS

Highway commission is advised to withhold payment of
money due on highway contract until court has adjudi
cated rights of various claimants and creditors 422

See XVIII 591, 646
XIV 11

XII 188, 313, 438
^  . XI 921

Highway commission may not adjudicate merits of claim
filed under 289.53 but is charged with duty of withhold
ing payment of sufficient amount to pay such claim
pending adjudication in court 486

See . 422
Gasoline and oil furnished for use in machinery on construc

tion of public improvements cannot be subject of lien or
claim 3X4

Claim under 289.53 may include only work on material fur
nished to contractor for highway project undertaken in
municipality in which claim is filed 947

Claim—official with whom filed may not adjudicate merits
but is charged with duty of withholding payment of
sufficient to pay, pending adjudication in court 947

See 422, 486

Liver extract. See Indigent, Insane, etc.—medical relief.

LOANS FROM TRUST FUNDS
Loan made under 25.11 to school district may be extended

to any period not exceeding twenty years from inception
of loan X71

When loan made to school district is extended balance due
must be payable in approximately annual instalments.. 171

Taxes levied to pay principal and interest of loan to school
district constitute lien upon each parcel of taxable prop
erty within such district; property remains liable for
such tax regardless of its detachmeht from district or
regardless of its purchase by state or federal govern
ment 214

Lotteries. See Criminal Law, gambling.
Malfeasance. See Public Officers.
Mandamus. See Courts.

MARRIAGE

Divorce action—where brought by resident of one county in
adjoining county, county in which action is brought is
responsible for fee of divorce counsel 262
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MARRIAGE—(Continued) Page
Child bom in unlawful wedlock is nevertheless legitimate

child 292
Contra .XIX 575

Divorce—compensation of divorce counsel to be paid out of
county treasury is limited to ten dollars per day to di
vorce action under 247.17 1142

Divorce—trial court is permitted to grant compensation to
divorce counsel for services rendered in collecting ali
mony or support money at rate of fifteen dollars per
day under 247.29 1142

Medical practice act. See Public Health, basic science law.
Medical relief. . See Indigent, Insane, etc.
Medical relief. See Prisons, prisoners.
Mileage. See Appropriations and Expenditures.
Mileage. See Counties, county board.
Mileage. See Public Officers.

MILITARY SERVICE

Money received from federal government under world war
veterans' act of June 7, 1924, by guardian of mentally
incompetent soldier is exempt from property taxation
and from income taxation by state; interest received
on such money is subject to income taxation by state. . 270

Real or personal property purchased with money received
under world war veterans' act by guardian of men
tally incompetent soldier is not exempt from property
taxation by state unless property so purchased comes

c , specific exemption granted by state statutes 270Soldiers educational bonus—act is extended by ch. 305, L.
1931' to not only natural child of deceased veteran but

I® adopted child; it is not extended to his stepchild, but subsequent marriage of his widow does not
depnve his child of its benefits 855

Ruling in XX Op. Atty. Gen. 270, that federal world war
veterans act of 1924 does not exempt from property
taxation by state real or personal property purchased
with money received under act by guardian of incompe
tent soldier, is adhered to 1190'

Under facts stated, fir.st wife and child of ex-soldier are not
entitled to relief from Milwaukee County Soldiers' and
Sailors Relief Commission Fund '

MINORS

Child protection—wife and legitimate children have legal
seettlement in same county in which father of minor
children and husband of mother has 1

Minor is eligible to appointment as deputy clerk of circuit
court .Q

Child protection—under 48.33 (7) aid may be given to il
legitimate child after marriage of mother to one other
than father of child if such child is in custody of grand
mother and all conditions of statutes are present 62

Child labor—board of control and state public school' 'are
industrial commission as to permits.. 65

Child labor—child placed in foster home when employed in
domestic service which does not involve use of mechani
cal power does not require permit gg

1213
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MINORS—(Continued) Page
Child labor—child placed in foster home may not be em

ployed by foster parents in business within scope- of
103.05 (4) (a) either in home or outside without permit 65

Child protection—orphan child who has no one to care for
him may be sent to state public school at Sparta 161

Child bom in unlawful wedlock is nevertheless legitimate
child 292

Contra XIX 575
Illegitimacy—after bastardy action commenced on com

plaint of mother, unapproved settlement with mother
does not bar prosecution to judgment 364

Illegitimacy—settlement before action is begun does not
bar action on initiative of district attorney to prevent
child from becoming public charge; probably does not
bar action on complaint of mother, at least for all relief
except that designed for her individual benefit 364

Child protection—child who committed offense while under
age of eighteen but at time of conviction was over
eighteen cannot be sentenced to industrial school 566

See XIX 618

Child protection—expense of service of publication under
48.07 must be paid by county 702

Illegitimacy—in case of death of illegitimate child after
judgment against adjudged father and while monthly
payments are still to be made, only such unpaid instal
ments as are not for future support of child need be paid 704

Illegitimacy—in case of death of child pending payment of
settlement agreement with paternity denied and without
judgment, all portions of judgment should be paid ex
cept those attributable to future support of child; bur
den should be upon defendant to show that any portion
of settlement is so attributable 704

Boy seventeen years of age who is charged with burglary
may be bound over by justice of peace to circuit court,
which then has jurisdiction to try case instead of juve
nile court 833

Soldiers' educational bonus—act is extended by ch. 305, L.
1931, to not only natural child of deceased veteran but
also his adopted child; it is not extended to his step
child, but subsequent marriage of his widow does not
deprive his child of its benefits 855

Industrial school for boys—child convicted of breaking and
entering while he is under eighteen may be committed •
to school even though commitment is not made until
after he is eighteen 943

Adoption—adopted child may inherit property from its nat
ural parents as well as from adopting parents 977

Child protection—juvenile courts as well as other courts
have jurisdiction in cases of delinquent children from
sixteen to eighteen; if court other than juvenile court
has assumed jurisdiction it may retain it and try case
same as in case of adult criminal 978

Child protection—penalties imposed by courts other than
juvenile courts in cases of children between sixteen and
eighteen are same as those imposed on adult criminals. 978

Illegitimate child—conviction in bastardy proceeding is not
condition precedent to prosecution for abandonment... 1088
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Legal settlement—children who have no living parents may

acquire settlement in municipality in which they are
living provided they are supported therein as paupers. 1109

Legal settlement—children may lose their legal settlement
in county by voluntary and uninteriupted absence from
town, village or city in which such legal settlement shall
have been gained for one whole year 1109

Legal settlement:—if children have no legal settlement in
any municipality in any county of state, county where
they reside is required to support them 1109

Legal settlement—dependent children cannot gain settle
ment at place of residence while being there support
ed by town of settlement, from which they removed;
such place of residence being in different county from
town of settlement, county court may grant aid, with
approval of board of control, such aid to be paid by
state and not to operate to prevent gaining settlement. 1167

Adoption—opinion is expressed that written consent of par
ents may be given prior to adoption proceedings and to
adoption generally, but suggestion is made that consent
to particular adoption be oMained 1219

Child protection—neglected or dependent child when sen
tenced by county court to institution for boys, becomes
county charge under 48.07 (6) (a) and (b) 1246

MORTGAGES, DEEDS, ETC.
Chattel mortgages—statutes are ambiguous as to authen

tication for filing; wiser course is to comply with maxi
mum requirements if possible; register of deeds should
accept for filing documents that comply with minimum
requirements 74

Resolution or ordinance authorizing county clerk to sell and
convey land of county should be referi'ed to in deed
executed by county clerk 135

Chattel mortgage—satisfaction is not affidavit within mean
ing of 59.57 (6); register of deeds is entitled to twen
ty cents filing fee for such satisfaction, which must be
filed in duplicate and one copy together with half fee
sent to local clerk only in case of mortgage of stock
of goods 163

Chattel mortgage—must be filed in duplicate in office of reg
ister of deeds and duplicate filed with clerk of city, vil
lage or town in which mortgagor resides 167

Chattel mortgage—proper filing fee is fifty cents, half to
be sent to local clerk 167

Chattel mortgage—statutes are not clear on character of
duplicates and repster of deeds should accept docu
ments meeting minimum requirements 167

Chattel mortgage—register of deeds is not required to proof
read to determine whether copies are in fact duplicates. 190

Deed—restriction in deed to state conveying land for for
estry purposes, containing limitation that if no longer
used for forestry purposes it should revert to grantor,
is valid and must be complied with unless permission
is given by new deed by grantor granting such au
thority 637

Chattel mortgage—register of deeds must accept and file, on
property situated in his county; cannot file duplicate
with local clerk where mortgagor resides outside state;
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MORTGAGES, DEEDS, ETC.—(Continued) Page
duplicate filing is abolished by acts taking effect Janu
ary 1, 1932 727

See 74, 163, 167
Chattel mortgages—after Jan. 1, 1932, but one copy of chat

tel mortgages and conditional sales contracts is to be
filed with register of deeds and filing fee therefor will
be fifty cents 1070

MOTHERS' PENSIONS

Wife and legitimate children have legal settlement in same
county in which father of minor children and husband
of mother has 1

Aid may be given to illegitimate child, under 48.33 (7), af
ter marriage of mother to one other than father of
child if such child is in custody of grandmother and all
conditions of statutes ai'e present 62

Pension of mother or stepmother of children receiving aid
may continue after she i-emarries if her husband is in
capacitated for gainful work by mental or physical
disability 80

Medical aid given to indigent family at request of poor com
missioner of city must be paid for by city although
mother receives aid under 48.33 146

Per.son other than mother of child who does not fulfill all
conditions for aid except as to ownership of homestead
cannot receive pension 161

Legal settlement—aid may be granted to minor children who
have legal seettlement in Brown county if conditions
prescribed in statute are present; settlement is not lost
although children are cared for in another county and
mother is temporarily in another county, if she has not
been uninterruptedly absent from Brown county 170

Mother may receive aid year from beginning of continuing
desertion by her husband, where he is legally charged
with year's abandonment 237

Legal settlement—mother who has been abandoned by her
husband in Minnesota and has thereafter moved to
Fond du Lac, where she has resided with her children
for fifteen months, has acquired legal settlement under
49.02 (4) 244

Legal settlement of woman who, while receiving pension,
moves into Price county, living in her own house, and
continues to receive such aid from Wood county, re
mains in Wood county ; 320

Under 48.33 (6) it is illegal for one family to receive both
mothers' pension and blind pepsion; granting of blind
aid under 47.08 to same family automatically termin
ates aid under 48.33 552

See XIX 468
XVIII 21
XVII 267
IX 535

Blind pension granted under 47.08 is form of "public as
sistance" within meaning of 48.33 (6) 552

See XIX 468
XIII 448
IX 535

In fixing budget for family under provisions of 48.33 judge
may take into consideration financial circumstances and
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MOTHERS' PENSIONS—(Continued) Page
any form of income received by such family 552

Sec. 48.33 (10) provides for reimbursement of county by
towns, villages and cities for money advanced as aid
to dependent children in each county with population
of one hundred thousand or more from time of issue
of official bulletin of federal census 1022

Duty of county clerk and county board to report and deter
mine amounts advanced by county does not lapse by
failure to perform at time required, nor is right of coun
ty or duty of officials affected by appropriation by coun
ty board without knowledge of its duty and county's
right 1022

Under 48.33 (10) county advancing aid to dependent chil
dren that is to be repaid by municipalities has merely
account receivable of general fund; no adjustment or
equalization is to be made between different munici
palities 1077

Rule that aid will be granted in no case of but one child
would be arbitrary abuse of discretion vested in judge.. 1229

Motor vehicle fuel tax. See Automobiles.
Motor vehicle fuel tax. See Taxation.
Motor vehicle licenses. See Automobiles, law of road.
Municipal borrowing. See Bonds.
Municipal borrowing. See Municipal Corporations.

■MUNICIPAL CORPORATIONS
Municipal borrowing—in city of fourth class whose territory

constitutes entire school district, bonds for erection of
school building may be issued by city but cannot be is
sued by board of education 17

See ■ xili 440
Nonintoxicating liquors—provisions for licensing and regu

lation of sales in 66.05 (9) do not apply to licensing and
selling of soda water under 98.12 28

See XVIir 553
Ordinance, traffic—council may not surrender for future its

right to make such police power regulations as may
from time to time be necessary 45

Municipal bon-owing—county board may at same annual
meeting authorize separate issues of highway improve
ment bonds without submitting same to vote of elec
tors, provided no single issue exceeds two-fifths of one
per cent of assessed valuation of county, and provided
total amount issued and outstanding does not exceed
one per cent of such valuation, subject to limitation that
any proposed issue under 67.13 must be submitted to
electors of county if petition for reference is filed as
provided by 67.14 (3) Ug

Municipal, borrowing—"bonds outstanding" as used in 67.14
(1) do not include bonds which have matured and which
are unpaid, but for payment of which bonds funds are
available in sinking fund created for that purpose. . . . 118

Village has no power to issue bonds to refund outstanding
undue bonds issued subsequent to 1913 12i

Village—funds created by sale of electric light plant niay
not be used under general law for congtimction or exten
sive repair of district schoolhouse, although boundaries
of school district and village coincide 15]
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MUNICIPAL corporations—(Continued) Page
Village—contract entered into between village and electric

power company for twenty-year period is void 152
See XIX 630

Municipal borrowing—town has no power to borrow money
and issue certificates of indebtedness in anticipation of
payment of gasoline tax money to it 189

City of Cedarburg is liable for support and maintenance of
one who after having resided in that city for over year
became public charge and is confined in institution in
Sheboygan county 206

Incorporation papers for Mosinee are in proper form and
substantially comply with statutes; failure to elect of
ficers in strict compliance with statutory requirements
is not defect fatal to incorporation pi'oceedings 288

City may appoint police officers without pay, who have pow
er to arrest and may be considered private detectives
in contemplation of 175.08 337

Cities of Marshfield, Stevens Point and Wisconsin Rapids
may employ same person as dairy and milk inspector.. 344

General charter cities—are subject to provisions of 141.02,
providing for nomination of health commissioner by
mayor; no opinion is given as to power of any such city
under home rule clause to elect not to be governed by
said section 359

Ordinance, town—district attorney, not being official ad
visor of towns, cannot be officially advised with refer
ence to power of town to regulate and prohibit road-
houses 382

Muncipal borrowing—city has power to issue bonds to pay
prior indebtedness only where such indebtedness is one
created for purpose for which general municipal bonds
might have been issued in ori^nal instance, or in case
of indebtedness due and unpaid on Dec. 31, 1930 437

Municipal borrowing—city has not power to issue bonds to
refund outstanding undue bonds unless such outstanding
bonds were issued prior to 1913 and city inadvertently
failed to provide direct annual tax or sinking fund suffi
cient to pay indebtedness as it falls due 437

Municipal borrowing—city is without power to issue bonds
to provide funds for cun-ent expenses or for poor relief 437

Ordinance, city—303.08, providing that no execution shall
issue against person of female upon any justice's judg
ment in civil action, applies to prosecution under ordi
nance providing for imprisonment as part of penalty.. 458

City council may abolish police court, thus abolishing office
for which present incumbent was elected 470

Park, city—city may acquire land contiguous to city within
same county 477

Park, city—where commissioners of public lands are satis
fied that state has no claim to island created by federal
government they may grant quitclaim deed to city. . . . 477

Municipal investments—municipally owned public utility
may not invest its depreciation fund except in manner
provided in 66.04 (7) 571

See XIV 575
City manager city may provide for agency different from

city health commissioner, providing by 141.02 for per
forming powers and duties imposed by that section. . . . 674

City manager has power to appoint administrative personnel 674
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MUNICIPAL CORPORATIONS—(Continued) Page
Ordinance, city, prohibiting blowing of whistles by locomo

tives crossing city streets is not charter ordinance and
certified copy is not required to be filed in office of sec
retary of state 802

Village—petition for improvement of street is sufficient if
signed by majoi-ity of owners of real estate bounding
both sides of entire project on street in question 848

Division of tei-ritory—when city annexes territory which in
cludes only part of her joint school district and part so
annexed includes this district school building, remain
ing part of district is not thereby annexed to city for
school purposes, nor does it constitute automatically
independent school district 875

Municipal borrowing—city bonds issued for purpose of cre
ating additions to existing waterworks or electric plant
constitute debt of municipality within meaning of art.
XI, sec. 3, Wis. Const 935

Municipal borrowing—city may raise money by taxation or
borrowing to meet governmental emergency even though
such action may conflict with charter or statutory re
quirements 935

Municipal borrowing—board of education is not authorized
to borrow temporarily in city of fourth class in which
schools are operated under city school plan; such tem
porary borrowing must be done through city council.. 985

Ordinance, traffic—local authorities may not require traffic
on trunk highways to stop in front of schoolhouse at
point which is not street intersection 987

City school plan—city of fourth class, area of which is di
vided between two school districts, is not governed by
40.50 to 40.60 1038

Fire and police departments—on question of retention of
fees by policemen or payment into city treasury in
fourth class city, attention is called to statutes and
statutory history 1075

Ordinance, building—state office building commission is not
bound by 343.461, or any other general law or local or
dinance in determining height of state office building
or other questions with respect to plans and construc
tion of same, but is subject to state building code 1091

City school plan—city of fourth class whose teiTitory con
sists of more than one school district, part of which is
outside city limits, is not subject to 40.50 to 40.60 1179

Municipal court. See Courts.
Municipal investments. See Municipal Corporations.
Municipal judge. See Courts—judge, municipal.
Municipal judge. See Elections—judge, municipal.
Mutual savings banks. See Banks and Banking.

NAVIGABLE WATERS

Riparian rights—owner may not erect dike on his own land
along banks of river where construction would cause
ordinary floods to overflow lands of other persons. .. . 132

Right of public utility to maintain structures in navigable
stream under permission of U. S. war department and
by virtue of private contract constitutes interest in land,
subject to condemnation for right of way purposes. ... 1196

Nonintoxicating liquors. See Municipal Corporations.
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NORMAL SCHOOLS Page
Tuition—board of regents has no authority to exempt non

resident students from payment of tuition fees for sum
mer session 625

See Xyill 199
Emergency board is continuing body and may approve build

ing program even though such program includes ex
penditures of money already approjjriated but not pres
ently available 945

Contract may be let for building cost of which is in excess
of amount presently available, where annual amount
is appropriated for two successive years for building
program 945

See IV 764
Commissioners of public lands have no right to pay out

moneys from school fund to another department for
planting or otherwise enhancing value of school fund
lands 1265

Commissioners of public lands may sell to another state de
partment timber at appraised value without advertising
and public sale 1265

Nuisances. See Courts.
Nuisances. See Intoxicating Liquors.
Nuisances. See Public Health.
Nuisances, actions to abate. See Courts.
Nurse, county. See Counties.
Occupation taxes. See Taxation.
Offenses against health. See Criminal Law, fraudulent adver

tising.
Office assistant to sheriff. See Public Officers, sheriff.
Office building commission, state. See Public Officers.
Offsets. See Taxation, occupation taxes.

OIL INSPECTION

Purchaser of gasoline cannot keep such product in tank
wagons 64

Sec. 233 of act of March 4, 1921 has so occupied field of reg
ulating shipments of explosives and inflammable liquids
over interstate highways that state legislation prohibit
ing shipments on passenger cars is precluded; such mat
ters are left to regulatory power reposed in interstate
commerce commission 844

Kerosene used for manufacturing purposes only is not sub
ject to inspection and payment of inspection fees 998

Sale of 64-66 gasoline from pump labeled 58-60 is technical
ly violation of ch. 168, but it is doubtful whether prose
cution therefor would be successful, unless fraud could
be shown 1060

Sale of high test gasoline from pumps labeled low or medi
um test is substantial violation of 168.05 (5) 1210

See 1060

Old age pensions. See Indigent, Insane, etc.
Oleomargarine. See Dairy and Food.
Open water. See Fish and^Game.
Optometry. See Public Health.
Orders for sales. See Banks and Banking.
Orders for sales. See Courts.
Ordinances. See Municipal Corporations.
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Ordinances, building. See Municipal Corporations.
Ordinances, city. See Municipal Corporations.
Ordinances, county. See Counties.
Ordinances, dance hall. See Counties, dance halls.
Ordinances, town. See Municipal Corporations.
Ordinances, traffic. See Municipal Corporations.
Ordinances, zoning. See Counties.
Ordinances, zoning. See Bridges and Highways, zoning ordi

nances.

Owner. See Words and Phrases.
Pardons. See Prisons.
Paris green. See Public Health, pharmacy.
Parks. See Public Lands.
Parks, city. See Municipal Corporations.
Parks, county. See Agriculture.
Parks, county. See Public Lands.
Parliamentary procedure. See Counties, county orders.
Parochial schools. See Education.
Parole. See Prisons.

Parole. See Prisons, prisoners.

Page

PEDDLERS

Transient merchant—prosecution of violation of 129.19
should be brought in name of state by district attorney
as provided in 129.20 256

Transient merchant—penalty for violation of 129.19 is given
in 129.21; penalty in 12.09 is applicable to one who fol
lows business of transient merchant without state li
cense 256

Prosecution of violation of local peddlers ordinance or by
law of village must be brought under 288.10 256

District attorney does not prosecute violation of village or
dinance or by-law requiring local license for peddlers
unless justice of peace has no jurisdiction over it; in
case village has no justice or police court, action for
forfeiture may be brought before any justice in county. 256

One who peddles fish is required to have peddlers' license. . 405
"Transient merchant—one who is permanent merchant in

city is not required to take out license aS transient mer
chant under facts stated 522

Christmas trees—farmer who cuts trees on his own land and
hauls them into cities and villages, where they are dis
posed of to stores that retail them but occasionally dis
poses of some by going from house to house, is not en
gaged in business of peddling and is not required to
take out license 1211

Pharmacy. See Public Health.
Physiotherapy. See Public Health, basic science law.
Plats. See Real Estate.
Playgrounds. See School Districts.
Plumbing. See Public Health.
Police courts. See Courts.
Police officers. See Public Officers, sheriff.
Policemen's fees. See Municipal Corporations, fire and police

departments.
Poor commissioner. See Indigent, Insane, etc.
Post-office sites. See Public Lands.
Prison labor. See Prisons.
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Prisoners. See Prisons. Page
Prisoners' estates. See Courts—estates, prisoners'.
Prisoners' estates. See Prisons.

PRISONS

Probation—57.01, authorizing court to put on probation one
convicted of felony punishable by imprisonment for
term of not exceeding ten years, does not apply to case
where prisoner is convicted of arson, for which maxi
mum penalty is twenty years 27

Parole—one convicted of larceny by court-martial and sen
tenced for two years' imprisonment, who subsequently
commits crime of burglary in state, is second offender
within contemplation of 57.06 32

Prisoner—phrase "the same to date from the day of original
sentence" in commutation of sentence, where governor
used that phrase in all commutations and in some in
stances specified length of actual service in accord mth
57.06 does not relieve prisoner from provision of 359.07,
that his sentence does not begin until actual imprison
ment under it 54

Prison labor—house of correction, Milwaukee, is not state
institution in contemplation of 56.21 73

Probationer's estate—balance held by board of control be
comes, upon decease, part of probationer's estate, sub
ject to administration; where sum is nominal and he
has no other property, informal disposition is practical. 209

Prisoner—sheriff is required to furnish only such medical
aid as can be provided in jail, and not outside hospital
care; when prisoner goes to hospital he must pay his
own bill unless aid is furnished under poor relief stat
utes 374

Contra XI 456
Prisoner—county is not liable for expense of caring for

county jail prisoner in hospital, such prisoner not be
ing "poor person" 436

Prisoner—sentence of convict in state prison who was sen
tenced from twenty to thirty years for attempt to com
mit felony, which sentence was set aside by supreme
court, and who, upon being remanded to trial court for
further sentence, was sentenced April 13, 1931, to inde
terminate sentence of fi'om four to five years, begins
April 13; prisoner is eligible to parole after having
served minimum of his sentence (four years); day of
his discharge is five years after day of resentence less
time deductible for good behavior 550

Prisoner—commutation providing that commuted sentence
is to commence as of date of commencement of sen
tence imposed by court, this being regular form used
for commutations, was not intended to refer to date of
pronouncement of sentence where sentence provided
that prisoner be held in county jail as material witness
and that period of such detention should be part of his
term; statute provides that term does not commence
until he is received at prison 806

Prisoner—governor may commute definite sentence to inde
terminate sentence even in case of crime excepted from
indeterminate sentence law; when he does so parole pro
visions for indeterminate sentence apply 1050
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PRISONS—(Continued) Page
Prisoner's estate—balance to credit of prisoner at Waupun

upon his decease becomes part of his estate, subject to
administration; but where sum is nominal and he has
practically no other property, informal disposition is
permissible 1062

See 209
Prisoner—one who has been sentenced to state reformatory

from one to five years, was placed on probation and vi
olated his probation, which was thereafter revoked by
board of control, cannot be considered to have served
balance of his teim by reason of fact that he was im
prisoned in Iowa for number of years; he may be
brought back at end of service in Iowa and, if board so
decides, be placed on probation again 1087

Prisoner—good time lost at Waupun by terms of statute
may not be restored by board of control, but cancella
tion by board may be reconsidered 1137

Prisoner—person who escapes after being placed out under
contract to work may be punished under 346.45 (2). . . 1174

Prisoner—person who escapes while out under contract to
work after being recaptured should be taken into cus
tody by sheriff and kept in confinement for balance
of his term 1174

Pardons—legislature may not enact legislation providing for
release of prisoners incarcerated for violation of Vol
stead act, whether such prisoners are convicted in state
or federal courts 1200

Probation. See Prisons.

Probationers' estates. See Courts—estates, probationers'.
Probationers' estates. See Prisons.

Promissory notes. See Bonds, state funds.

PUBLIC HEALTH

Basic science law—"physiotherapy" is treating sick and
practice of medicine as those terms are used in statutes 107

Basic science law—one not physician or dentist may not ad
minister anesthetics except under direction and control
of physician or dentist nor hold out to do so; both she
and physician and dentist would be liable for her negli
gence whether or not she was given full charge of ad
ministering anesthetic 136

Pharmacy—applicant for license who falls within class
exempted by 151.02 (2) (c) may be examined at any
time within four years of date upon which he complet
ed prerequisite requirements 174

Cemetery—lands owned and occupied for cemetery pur
poses are subject to special assessment by city for
sewers 182

Dairy and milk inspector—cities of Marshfield, Stevens
Point and Wisconsin Rapids may employ same person. 344

Health commissioner—all cities under general charter are
subject to provisions of 141.02, providing for nomina
tion by mayor; no opinion is given as to power of any
such city under home rule clause to elect not to be gov
erned by said section 359
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PUBLIC HEALTH—(Continued) Page
Optometry—card used in sale of spectacles in stores con

taining advertisements and certain numbers opposite
printed matter grouped according to size of type, indi
cating what spectacles to buy for each group, is viola
tion of law 491

Basic science law—ch. 67, L. 1931, transferred enforcement
of medical practice act to state board of health 527

Soda water—municipalities have no power to license those
who manufacture and sell at wholesale or retail
for consumption on or off their premises soda water
beverages; only license that must be procured is from
dairy and food commission 639

See XVIH 314, 368
Nuisance—town has no power to regulate location of slaugh--

terhouses nor may town maintain action in its name to
abate slaughterhouse as public nuisance 561

See VI 141
Nuisance—state board of health is appropriate agency in

case slaughterhouse is so located or conducted as to be
public nuisance 561

Beauty parlors—demonstrators for dealers in equipment and
supplies practice cosmetic art if they demonstrate upon
subjects and teach cosmetic art when they demonstrate
equipment in actual use; dealer is aiding and abetting
violation 583

Beauty parlors—"for compensation" in law means for pur
pose of gain in business way, as well as for compensa
tion by salary or fee, either from subject or from any
other source 583

Wisconsin general hospital—Mrs. X., who had legal settle
ment in Pardeeville, Columbia county, who moved to
Dodge county, lived part of time in Beaver Dam and
part of time in Pardeeville and subsequently married
man who had no legal settlement in Wisconsin, has re
tained her legal settlement in Pardeeville; application
for entrance into hospital must be made to county judge
of Columbia county 632

See XVI 618

Health commissioner, city—city manager city may provide
for agency different from commissioner, providing by
141.02 for performance of powers and duties imposed
by that section; city manager has power to appoint ad
ministrative personnel 674

Optometry—sec. 147.14 (3) prohibits licensed optometrist
from using title "Doctor of Ocular Science" 687

Optometry is practice of medicine; optometrist treats sick
as terms are used in medical practice act 687

Contra XIX 557
See XIII 478

VI 355, 444
Optometry—displaying illustration of pair of glasses or of

eye without wording or lettering on same is violation
of law 773

Pharmacy—owner of grain and feed store selling arsenic
and clerk making sale are liable to forfeiture under
151.05-(1). if 146.02 (23) was not complied with, to
fine under 146.02 (27) 775
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PUBLIC HEALTH—(Continued) Page
Pharmacy—151.04 (2) does not prohibit stores that are not

pharmacies from doing their own packaging and label
ing of paris green from bulk supply 777

Pharmacy—"drug sundries" as store sign is of similar
meaning to "drug stores"; its use by store that is not
regular pharmacy is prohibited 778

Well pollution—statutes empower state board of health to
require landlord or tenant to remedy, or to itself reme
dy condition and have cost placed upon tax roll against
property 827

Plumbing—plumbers' law is extended by ch. 431, L. 1931,
so that master plumbers and journeyman plumbers are
required to have license to perform their services in any
city or village having both system of waterworks and
system of sewerage or in any metropolitan sewerage
district 840

Plumbing—master plumber's license may be granted with
out examination to any master plumber who was en
gaged at time of passage and publication of act or
worked at business of master plumber in state and as
such owned or had interest in plumbing establishment
if application is rpade within ninety days 840

Plumbing—only journeyman plumbers who are required to
be licensed under ch. 431, L. 1931, and who were en
gaged as journeyman plumbers at time of passage and
publication of act in practical installation of plumbing
are entitled to license without examination if applica
tion is made within ninety days 840

Cemetery—plat of land for burial puiqjoses, filed under
157.07, need not conform to requirements of 236.02. . . . 888

Dentistry—board of dental examiners is not authorized to
revoke dental license because of insanity of licentiate;
insane person is incapacitated to practice but may re
sume practice upon retura to competency 1039

Pharmacy—attoraey general's department adheres to for
mer opinions that aspirin may not be sold except by
registered pharmacists 1176

See XVIII 480
XVII 497
XVI 140

Public improvements. See Liens, gasoline and oil.

PUBLIC LANDS

Post-office site—on transfer to U. S. of site for federal
building, governor may not give certificate of consent
to acquisition until plat of property transferred is pre
sented with application 94

Easement—board of regents of normal schools has no pow
er to grant or convey, in or across normal school
grounds for construction of electric power line 330

Taxes for 1928 are lien on land deeded to state August 24,
1928; under land contract to state June 30, giving right
of possession, land would have been exempt, but, con
tract deferring possession until 1929, land was not
exempt on first Monday of August and vendor in pos
session must pay taxes 352

County may collect taxes from state under 74.57 (1) by fil
ing claim with land commissioners; state will have
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cause of action against grantor for breach of warranty
against incumbrances 352

See XVI 417

Park—city may acquire land contiguous to city within
same county 477

Park—where commissioners of public lands are satisfied
that state has no valid claim to island created by fed
eral government they may grant quitclaim deed to city 477

Easement—board of control has no authority to gi'ant, for
public utility purposes over state land which it conti'ols. 503

Forestry lands-:-restriction in deed to state conveying land
for forestry purposes, containing limitation that if no
longer used for such purposes it reverts to grantor, is
valid and must be complied with 637

One who sets fire on his own premises and permits it to es
cape to land of another cannot be convicted unless he
wilfully, carelessly or negligently permitted such fire to
escape; he may be guilty although he has tried to put
fire out under certain circumstances 805

Forest fires—emergency fire wardens appointed under 26.13
upon recommendation of town chairman and men em
ployed by such fire wardens are to be paid as provided
in 26.14 (3), one-half by state and one-half by county.. 912

Park, county—county rural planning committee under 97.17
is abolished by creation of county park commission un
der 27.02 1051

Only two highways or fire roads leading from state parks,
forests and other public lands to most convenient state
or federal highways can be built or maintained under
provisions of 20.49 (6); otherwise appropriation can ap
ply only to roads and fire roads within such state owned
areas 1119

Wild life, fish and game refuges—posting of signs is not
condition precedent to prosecution for hunting, trap
ping or fishing thereon 1122

Wild life, fish and game refuges—conservation commission
may enter private property to place signs in reasonable
regulation of such refuges 1122

Wild life, fish and game refuges—publicity by publication
may be adrisable but, except as specifically requii'ed by
29.57 (3), has no legal effect other than its bearing up
on reasonableness of regulations 1122

Use of private road on state property for operation of bus
ses under specific permit will not result in making road
public highway by user 1191

Escheated property—where sale is made by commissioners
of public lands deed should not issue and title does not
pass until entire pui'chase price is paid; such property
is not taxable so long as title thereto is in state 1202

Commissioners of public lands have no power to pay out
moneys from normal school fund to another department
for planting or otherwise enhancing value of normal
school fund lands 1265

Commissioners of public lands have authority to sell to
another state department timber at appraised value
without advertising and public sale 1265



Index 1335

PUBLIC OFFICERS Page
Agricultural agent, county—salary should be fixed by coun

ty board 276
Agricultural agent,' county—county board at adjourned an

nual meeting may repeal appropriation for mainte
nance and abolish office; may make its action of abolish
ment contingent upon referendum 276

Agricultural committee, county—county board may not dele
gate to its chairman appointment of farmer members.. 276

Agricultural committee, county—members are not entitled
to compensation 276

Alderman of city of fourth class—subjects himself to pen
alties prescribed in 62.09 (2) (c) and 348.28 by accept
ing position of bandmaster for city high school and re
ceiving compensation therefor 834

Assessor of incomes—tax commission may request distribu
tion of session laws 1108

Attorney general—does not render opinions upon questions
involved in pending litigation 322

See XVI 270

XII 259

I 443, 455
Attorney general—cannot officially advise district attorneys

upon matters not pertaining to their official duties .... 374
Attorney general—should avoid advising unofficially with

reference to matters administered by another depart
ment of state and therefore gives no opinion to district
attorney upon tuition of children attending school in
other than home districts and their transportation.... 378

Attoimey general—cannot give official opinion to district at
torney with reference to power of towns to regulate and
prohibit roadhouses 382

Attorney general—cannot give official opinion to district at
torney upon vocational school matters; inquiries as to
these .should be directed by local officials concerned to
state board of vocational education, which in turn may
have official opinion'of attorney general 445

Attorney general—is not official advisor of judges or courts
of state and does not render official opinions for their
guidance in pending matters 901

See 322 and ante

Attorney general and district attorney—neither is official
advisor of county court in determining whether trust
company shall give bond as executor or administrator,
or upon scope of trust attached to tnist company de
posits with state treasurer 926

Attorney general and district attorney—neither is official ad
visor of county judge in passing upon applications for
hospitalization of needy persons 933

937
Attorney general—may not advise district attorney on

school district matters unless it is to enable him to ad
vise county superintendent, whose duty it is to advise
school boards 1066

Attorney general—may not give district attorney official
opinion on purely city question 1075

Attorney general—may not give district attorney official
opinion on purely private or purely town questions... 1079
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Bandmaster for city high school—alderman of city of fourth

class subjects himself to penalties prescribed in 62.09
(2) (c) and 348.28 by accepting position and receiving
compensation therefor 834

Board of accountancy—is required upon demand and upon
tender of reasonable fee for certified copies of its rec
ord to furnish same to any person 644

Board of accountancy—is not required to prepare lists of
statistics not contained in record 644

Board of asylum trustees—may use for construction of
building only money appi'opriated by county board for
that purpose 130

Board of control—has no authority to grant easement for
])ublic utility purposes over state land which it controls 503

Board of health, state—statutes empower to require either
landlord or tenant to remedy pollution of well or to it
self remedy such condition and have cost thereof placed
upon tax roll against property 827

Board of medical examiners—members cannot vote by proxy 1080
Board of medical examiners—traveling expenses incurred

in investigating reputability of out-of-state medical col-,
lege may be audited and paid from board's appropri-*
ation if approved by director of budget 1125

Board of medical examiners—members may use information
obtained upon individual visits as guests of out-of-
state college, but in absence of statute requiring college
to pay cost of state investigation, such method is likely
to lead to criticism 1125

Board of nonnal regents—may not grant or convey ease
ment in or across normal school grounds for construc
tion of electric power line 330

Board of pharmacy, treasurer—is personally liable to bonds
men and may adopt such means as are available to pro
tect himself 1146

City attorney and county supervisor—offices are incompat
ible 217

City council—officers of city who issue bonds to aid in con
struction of private toll bridge, in contravention of 67.04
are civilly liable to city and criminally liable under
348,28; where bonds are not yet issued best remedy is
injunction restraining their issue 929

See XIII 654
Clerk of circuit court, deputy—minor is eligible to appoint

ment 49
Commissioner of banking, special deputy—has no power to

issue subpoenas 439
Commissioner of insurance—may, as receiver of insolvent

reciprocal exchange, upon order of court and to pre
serve assets, borrow and pledge assets as security .... 678

Commissioners of public lands—may grant quitclaim deed
to city for purpose of clearing title when they are satis
fied that state has no valid claim to island created by
federal government 477

Conservation warden—is not authorized by statute to ar
rest one who is committing assault upon him 223

' Conservation warden—Bill No. 120, S., will, if enacted, give
power to arrest one committing assault upon him; sub
stitute amendment No. 1, A., does not give him that
power 223
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Conservation warden—is entitled to charge same mileage

as any sheriff or other ministerial officer, which fees
must be turned in to state treasury to credit of con
servation fund 568

Conservation warden, deputy—sheriff, deputy sheriff, coro
ner and other police officers are ex officio deputy con
servation wardens; their powers are coextensive with
territorial limits of counties in which they hold office. . 25

Constable and deputy sheriff or undersheriff—offices are
compatible 296

Coroner—may not hold formal investigation preliminary to
inquest nor summon witnesses to attend 323

Coroner—may exclude public from inquest, including at
torneys for witnesses, but j)ower should be exercised
with caution 323

County board—member who conducts garage and repair
shop cannot enter into contract with county highway
committee for repair of county machinery 130

County board—member may not be appointed county weed
commissioner during term for which he was elected. . . . 212

• County board member who is also member of county high
way committee may continue to serve on committee for
full term although defeated for re-election on board. . . 241

See XVI 372
XV 318
XIV 218

IX 569
VII 813

V 339
IV 1048

County board member and town supervisor—county sur
veyor is ineligible to office 299

County board—member may act on committee in charge of
installation of elevator in county building; may receive
for such work per diem and mileage, but such compen
sation and mileage is limited to thirty days 400

County board—may increase maximum compensation of
members of county highway committee at special
meeting 1032

County board—member who conducts mercantile establish
ment may sell commodities to county to extent of one
hundred dollars without being guilty of malfeasance in
office 1089

County board—member is ineligible to position of public
dance supervisor; under 348.28 contract is void and
board member is not entitled to receive compensation
for services rendered as county dance supervisor 1193

County board chairman—ineligible person elected is de facto
chairman; his acts while in office are valid as to public
and third parties and cannot be inquired into collaterally 85

County board chairman, de facto—may sign highway im
provement bonds issued by county under 67.13 85

See X 633
County board chairman—resignation as county supervisor

does not affect status as chairman 85
See V 607

County board chairman—upon resignation board has au
thority to elect successor for unexpired term 85
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County board chairman—under circumstances disclosed per

son filling office of chairman should not assume to act
as chairman after delivering resignation to county
clerk; \'ice chairman may perform duties of office until
county board elects successor 85

County clerk—may not draw orders for payment of bills
against county until allowed by county board, except
for jurors' fees and salary of regular county officers. . . 4l

County clerk—may not accept employment as county pur
chasing agent; resolution which appropiiates money to
clerk for services rendered as purchasing agent is in
valid 196

County clerk—instances enumerated in which orders may be
issued without resolution of county board 416

County clerk—is responsible to state for all fees collected in
issuing hunting licenses and deer tags and is liable for
loss in case of bank failure 1113

County purchasing agent—county clerk may not accept em
ployment as agent 196

County purchasing agent—resolution wliich does not appoint
agent but appropriates money to county clerk for serv
ices rendered as agent is invalid 196

County purchasing agent—county superintendent of schools
may not be required to purchase supplies thi-ough agent 196

County treasurer—where personal bond is given in amount
of $50,000 and surety company bond of $100,000 and
treasurer defaults for $700, proper procedure is for
county to sue all sureties 125

County treasurer—county board may reduce amount allowed
out of county treasury for clerk hire or stenographic
help; this would not amount to decreasing salaiy of of
ficer to whom such clerk or stenographer was assigned 1171

County treasurer and town chairman—offices are incompat
ible, even though county has commission form of gov
ernment 1217

Dance hall supervisor, county—member of county board is
ineligible to position; under 348.28 contract is void and
board member is not entitled to receive compensation
for services rendered as public dance supervisor 1193

De facto officer—^where person becomes second officer de facto
and thereby occupies two incompatible offices, accept
ance by him of second office ipso facto vacates first of
fice; lus title thereto is terminated; this does not mean
thai he may not hold first office also as de facto officer 299

De facto officer—'School district treasurer who was elected
and seiwed one term without filing official bond, was re-
elected and failed to file such bond after being appoint
ed by other members of board to fill vacancy was de '
facto officer only 634

De facto officer—member of school board declared elected
by chairman of school district meeting by plurality in
stead of majority vote is de facto officer 673

Department of agriculture and markets—duty to enforce
1931 oleomargarine license law except as to retailers'
licenses, court having enjoined enforcement of that por
tion only 922
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Department of agriculture and markets—commissioners will

not be personally liable even if fees are involuntarily
paid under adequate protest for enforcing 1931 oleo
margarine license law pending suit 922

Department of agi'iculture and markets—may accept fees
voluntarily tendered by retailers of oleomargarine and
issue retailers' licenses ̂ sdthout violating injunction. . . . 922

Department of agriculture and markets—may secure infor
mation, pending suit, as to what retailers are dealing in
oleomargarine without license, without violating in
junction 922

Director of city library board and county judge—offices are
incompatible; acceptance of former office by occupant
of latter vacates office of county judge 592

District attorney—is not requix'ed to prosecute in probate
court in another state proceeding to recover income
taxes; may receive no extra compensation therefor; if
he assumes it as part of his official duties he may be
reimbursed for actual expenses 225

District attorney—upon request of industrial commission
must prosecute suits relating to assignment of wage
claims to industrial commission 1270

Fees—surgeons at Wisconsin veterans' home at Waupaca,
who are employed on salary, may retain fees that they
receive for certificates of vital statistics unless contract
fixing salaries stipulates otherwise 770

Fire wardens, emergency—appointed under 26.13 upon rec-
commendation of town chairman and men employed by
such fire wardens are to be paid as provided in 26.14
(3), one-half by state and one-half by county 912

Governor—may not give certificate of consent to acquisition
by U. S. government of site for federal building until
plat of property transferred is presented with applica
tion 94

Governor—is authorized to make appointments to state Utili
ty corporation of Wisconsin on July 1, 1931 464

Health commissioner, city, or health officer—office is incom
patible with that of member of city school board 462

Health officer, city, or health commissioner—office is in
compatible with that of member of city school board. . . 462

Highway committee, county—member of county board who
is also member of committee may continue to serve on
committee for full term although defeated for re-elec
tion on county board 241

See XVI 372
' XV 318
XIV 218
IX 569
VII 313

V 339
IV 1048

Highway committee, county—compensation of members may
be changed during term of office of such members 1032

Highway committee, county—may not purchase snow remov
al machinery without authority of county board 1182
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Highway committee, county—may rent trucks and other

snow removal machinery with option of purchasing
same in event county board later authorizes purchase of
such equipment 1182

Income tax board of review, county—member who is also
member of legislature is to be paid in accordance with
20.01 (1) (d), providing that only such part of salary of
officer or employee under state government as is in ex
cess of legislative salary shall be paid 1271

Judge, county, and director of city library board-offices are
incompatible; acceptance of latter office by occupant of
former vacates office of county judge 592

Justice of peace—is not permitted to furnish copy to dis
trict attorney of proceedings and testimony taken be
fore him in criminal case and tax costs thereof to de
fendant 431

Justice of peace—is entitled to same fees while substituting
for municipal judge of Ashland county as he would be
when acting as justice in criminal case involving en
forcement of city ordinance 620

Legislature, member. See Legislature.
Liability—public officer is liable for loss of public funds in

any event except act of public enemy occasioning loss.. 494
Liability of public officer for public funds attaches as soon

.as funds are received in his possession !. 494
Liability of treasurer of Wisconsin real e.state brokers'

board for funds in his possession ceases as soon as they
are turned over to state treasurer 494

Liability—county clerk is responsible to state for all fees
{collected in issuing hunting licenses and deer tags and
is liable for loss in case of bank failure 1113

Liability—funds of board of pharmacy in hands of its treas
urer are to be protected by his bond; he is personally
liable to his bondsmen and may adopt such means as are
available to protect himself 1146

Malfea.sance—county board member who conducts garage
and repair shop cannot enter into contract with county
highway committee for repair of county machinery.... 130

Malfeasance—moneys illegally disbursed by public officers
may be recovered from such officials themselves and
from recipients thereof in actions brought by tax payers
on behalf of public 400

Malfeasance—alderman of city of foui-th class subjects him
self to penalties prescribed in 62.09 (2) (c) and 348.28
by accepting position of bandmaster for city high school
and receiving compensation therefor 834

Malfeasance—members of district board who fail to file in
ventory of district property annually are guilty 850

Malfeasance—failure to make full and itemized report as
required makes members of district board guilty 850

Malfeasance—member of school district board cannot con
tract to do printing or furnish material in excess of one
hundred dollars in any one year 850
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Malfeasance—member of school board which contracts with

wife to teach school probably is guilty under 348.28. . . 862
Contra XIX 445

Malfeasance—officers of city who issue bonds to aid in con
struction of private toll bridge are civilly liable to city
and criminally liable under 348.28 929

See XIII 654
Malfeasance—town chairman who works upon town high

ways under agreement for pay from town violates
348.28 934

See XIX 258
Malfeasance—348.28 does not apply to village clerk 1041
Malfeasance—member of county board who conducts mer

cantile establishment may sell commodities to county to
extent of one hundred dollars without violation of law. . 1089

Malfeasance—contract with member of county board to act
as county dance hall supervisor is void; board member
is not entitled to receive compensation for services as
public dance supervisor 1193

Mileage—conservation warden is entitled to charge same as
any sheriff or other ministerial officer, which fees must
be turned in to state treasury to credit of conservation
fund 568

Mileage—provisions of ch. 373, L. 1931, regulating allowance
for use of personal automobile by county employees
any part of whose salary is paid by state, apply to
superintendent of county tuberculosis sanatorium 821

Mileage—state employee who drives his own car and re
ceives compensation under ch. 373, L. 1931, may not ac
cept additional compensation from other state em
ployees who ride with him; such other state employees
may not receive from state any amount so paid 882

Mileage—rate allowed to county superintendent of schools
for use of his automobile may be changed during his
term of. office 1112

Mileage—annual meeting of county board may fix ten cents
per mile for sheriff's travel outside county and six cents
per mile for travel in county 1141

Mileage—ch. 373, L. 1931 (sec. 14.71 (6) (f), Stats.), ap
plies to use of personal automobile by county super
vising teacher 1203

Office building commission—goes out of existence upon com
pletion of work and after it has made final report to
governor and legislature , 84

Office building commission—is not bound by 343.461 or any
general law or local ordinance in determining height of
state office building or other questions with respect to
plans and construction of same, but is subject to state
building code 1091

Railroad commission—member is not required to be elector
of state at time of appointment nor to qualify for office;
is required to be resident of state while holding office. . 43

Real estate brokers' board—does not have authority to regu
late business of - licensed real estate brokers or to re
quire periodic reports relative to business engaged in
by brokers 92
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Real estate brokers' board—liability of treasurer for funds

in his possession ceases as soon as they are turned over
to state treasurer 494

Real estate brokers' board—may obtain burglary and theft
insurance covering public funds in possession of board 494

See XIX 284
XIII 387

Real estate brokers' board—members are officials and not
employees; hence are not entitled to benefits of work
men's compensation act 511

Register of deeds—is not required under 59.51 (10a) to
proof read chattel mortgages and conditional sales con
tracts to determine whether copies are in fact dupli
cates 190

Register of deeds—U. S. patent based on resurvey must be
recorded when properly offered even though land, by
original survey, was judicially determined to have been
part of another governmental lot 213

Register of deeds—is required to index filed co-operative
association contracts under name of each signer; fee is
fifty cents for each contract regardless of number of
signers 394

Register of deeds—under ch. 218, L. 1931, is entitled to
twenty-five cents per name for filing co-operative as
sociation contracts 444

School board, city—office of city health commissioner or
health officer is incompatible with that of member 462

School board member—violates 348.28 if board contracts
with his wife to teach school 862

Contra • XIX 445
School district treasurer who was elected and served one

term without filing official bond, was re-elected and
failed to file bond after being appointed by other mem
bers of board to fill vacancy was de facto officer only. .. 634

School district treasurer—appointment by other members to
fill vacancy on failure to file bond was void; vacancy
was lawfully filled by election at next school meeting.. 634

Sheriff—fees for serving notices of taking three tax deeds
on three separate sales of same property where such
notices were served by sheriff on same parties in one
trip discussed 9

Sheriff—compensation may be fixed by county board at part
salary and part fees; when that is done fees for all
services within salary provision must be paid over to
county treasurer 19

Sheriff—may be authorized by county board to appoint jani
tor and office assistant at specified salaries 19

Contra IX 301
Sheriff, deputy sheriff, coroner and other police officers are

ex officio deputy conservation wardens; their powers are
coextensive with territorial limits of counties in which
they hold office 25

Sheriff—county board may change salary after election;
compensation fixed at $2500 salary plus $80 a month for
expenses of car must be considered as salary of $2500
plus $80 a month 35
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Sheriff—county board cannot bind, by resolution fixing in

amount by contract with sheriff; if no such contract is
advance cost of board of prisoners; it may agree on
made sheriiF may collect from county actual expenses
for board in reasonable amount 35

Sheriff—salary for 1931-1932 term having been fixed at
$2,500, sheriff cannot object to refusal of county board
to continue appropriation of eighty dollars monthly for
use of automobile merely because this appropriation
was made during preceding term 248

See 35
Sheriff—on salary basis cannot, by having papers which are

delivered to him served by constable, evade law which
requires sheriff to serve, either himself or by his under-
sheriff or deputies, all papers delivered to him for
service 296

Sheriff, deputy, or undersheriff and constable—offices are
compatible 296

Sheriff, deputy, or undersheriff (whether on salary or not)
who is also constable or marshal may not retain as his
own fees from work which is part of duties of office of
sheriff, when sheriff is on salary basis; deputy or under
sheriff cannot perform as constable or marshal duties of
office which he is required to perform as undersheriff
or deputy so as to be entitled to fees of constable or
marshal 296

Sheriff, deputy, or undersheriff—must serve in his official
capacity and not as individual all papers delivered to
Wm • 296

Sheriff—in county whei-e salary is fixed at $5000 in lieu of
all fees, is not entitled to recover for board, assistance,
mileage, gas and repairs for his car while performing
his duty in or out of county; he may recover expenses
incurred as agent of state in returning prisoner from
another state ' 386

Sheriff—county board may change compensation received
for feeding prisoners from one dollar to twenty cents
per meal during his term of office, but if this is below
actual cost sheriff may recover difference from county.. 386

See T XI 99
Sheriff—may be compensated, although on salary basis,

when he brings back from another state prisoner sub
ject to requisition 717

See 386
Sheriff—officer, under fee system, conveying insane person

to hospital is limited to railroad fare as his mileage or
transportation charge 1052

See XV 465
Sheriff—officer, under fee system, conveying prisoner to

Green Bay is entitled to mileage of ten cents per mile. . 1052
See IV 943

Sheriff—officer, under fee system, conveying prisoner to
Waupun is entitled to amount necessarily expended in
transporting prisoner 1052

See 1906 210
Sheriff—officer, under fee system, conveying prisoner to

county jail may not receive both mileage and reim
bursement for use of automobile 1052

See XVIII 150
III 800
II 314
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Sheriff—annual meeting of county board may fix ten cents

per mile for travel outside county and six cents per mile
for travel in county 1141

State employee—trustee in bankruptcy is entitled to receive
that portion of salary held under lien of judgment filed
with secretary of state at time when employee was in
solvent and within four months of his banki-uptcy 233

State employee who drives his own car and receives compen
sation under ch. 373, L. 1931—may not accept additional
compensation from other state employees who ride with
him; such other state employees may not receive from
state any amount so paid 882

State employee—ch. 373, L. 1931 (sec. 14.71 (6) (f), Stats.),
applies to use of personal automobile by county super
vising teacher 1203

State treasurer—advised not to make refund of gasoline
fuel tax under 78.09 where contract with highway com
mission waived right to refund 78

Superintendent of county tuberculosis sanatorium—allow
ance for use of personal automobile is regulated by ch.
373, L. 1931 : 821

Superintendent of schools, county—unless and until court de
termines that constitution fixes term at two years ad
ministrative officials are advised to be guided by act-
fixing term at four years 112

See XVIII 173
XVI 44

Superintendent of schools, county—may not be required to
purchase supplies through county purchasing agent. .. . 196

Superintendent of schools, county—reports of school district
clerk in office of county superintendent are public rec
ords, subject to inspection; certified copies must be fur
nished upon demand and upon payment of reasonable fee 493

Superintendent of schools, county—mileage rate allowed for
use of his automobile may be changed during his term
of office 1112

Superintendent of schools, county—under statement of facts
action of county board %vith reference to salary of clerk
or secretary does not amount to reduction of salary of
superintendent . .., 1138

Supervisor, county, and city attorney—offices are incompat
ible 217

Supervisor, town, and member of county board—county sur
veyor is ineligible to office 299

Surgeon at Wisconsin veterans' home—may retain fees re
ceived for certificates of vital statistics unless contract
fixing salary stipulate.s otheiwise 770

Surveyor, county—is ineligible to office of town supervisor
and/or member of county board 299

Surveyor, county—when survey of land is made and special
tax for fees and expenses is levied by town clerk
against such land but land is returned delinquent and
county purchases same and takes tax deed, county,
while holding such tax deed, is not liable to surveyor
for amount of fees and expenses 744

Town chairman who works upon town highways under
agreement for pay from town—violates 348.28 934

See XIX 258
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Town chairman and county treasurer—offices are incompat

ible, even though county has commission form of gov
ernment 1217

Unemplo^ent relief commission—has jurisdiction of grade
crossing elimination program and other state trunk
highway and bridge emergency employment work; de
termination by commission that it will furnish such em
ployment is not conclusive; may require co-operation of
highway commission; delays incident to formalities of
public business are avoided; railroads cannot be com
pelled to contribute but have agreed to co-operate 68

Utility corporation of Wisconsin—governor may make ap
pointments July 1, 1931 464

Village board—may not donate money to local hospital op
erated as private institution by one doctor, although
community derives incidental benefits from such institu
tion 242

Village clerk—348.28, relating to official malfeasance and
prohibiting public official from entering into public con
tracts, does not apply 1041

Village trustees—names of all candidates for office should
be arranged alphabetically for each office with in
structions to vote for one, two or three as case may be 159

Weed commissioner, county—^member of county board may
not be appointed during term for which he was elected 212

PUBLIC PRINTING

Wisconsin reports—ch. 408, L. 1931, amending 35.75 to elim
inate from requirements of contracts provision for 350
free copies to state, was not intended to apply to exist
ing contract; such amendment would be unconstitutional 656

Legislative documents—one paying for mailing of matter
of regular session is not entitled to such service during
subsequent special session without resubscribing and
again paying fee prescribed in 35.87 1063

Session laws—tax commission may request distribution to
income tax assessors HQg

PUBLIC RECORDS

Coroner's records are public records 323
Reports of school district clerk in office of county superin

tendent of schools are public records, subject to inspec
tion; certified copies must be furnished upon demand
and upon payment of reasonable fee 493

Board of accountancy is required upon demand and upon
tender of reasonable fee for certified copies of its rec
ord to furnish same to any person; is not required to
prepare list or statistics not contained in record 644

Public service commission. See utility corporation of Wisconsin.
Public utilities. See Corporations.
Public utility taxes. See Corporations.
Public utility taxes. See School Districts.
Public utility taxes. See Taxation.
Quasi-gamishment. See Courts, garnishment.
Quo warranto. See Courts.



1346 Opinions of the Attorney General

Rabbits. See Fish and Game. Page
Rabbits. See Words and Phrases.
Railroad commission. See Public Officers.

RAILROADS

Dissolution—railroad corporation may be dissolved under
provisions of 181.03 49

Contra XV 509
Unemployment relief commission cannot compel railroads to

contribute; railroads have agreed to co-operate along
lines of present practice 68

Property, including land used for right of way, is subject to
special assessments for local improvements, including
sewers, except as to right or easement to operate or
maintain railroad in streets, alleys, parks or highways 533

See 182
City ordinance prohibiting blowing of whistles by locomo

tives crossing city streets is not charter ordinance and
certified copy is not required to be filed in office of sec
retary of state 802

Railway Express Agency is express company and property
is subject to unit assessment and taxation under 76.01
to 76.29 951

Railway Express Agency is not freight line company; gross
earnings are not subject to six per cent gross earnings
tax under 76.39 to 76.46 from cars furnished to-railroad
for its use in hauling express company's business 951

General American Car Company and Pacific Fruit Express
Company are freight line companies; gross earnings in
state from cars furnished to express company are sub
ject to six per cent gross earnings tax 951

Railroad company should withhold from freight line com
panies amount of six per cent gross earnings tax in
compliance with 76.41 951

REAL ESTATE

Real estate brokers' board does not have authority to regu
late business of licensed real estate brokers or to re
quire periodic reports relative to business engaged in by

•  brokers , 92
Plat—county board may apply for vacation when it holds

tax certificates to lots located therein; procedure upon
such application is as provided in 236.13 and 236.14. . . 234

Lease—suspension of bank does not abrogate, in absence of
provision in lease 286

Lease—lessor of premises occupied by delinquent bank may
not file claim against commissioner of banking for
amount of unexpired lease, but only for rent accruing
while commissioner is in possession of premises 286

Real estate brokers-—136.14 does not authorize board to re
fuse to grant salesman's license for period of two years
because applicant's brokers' license has been revoked;
what constitutes trustworthiness for broker and what
for salesman is for board to determine 510

Plat of land for burial purposes filed under 157.07 need not
conform to requirements of 236.02 888

Real estate brokers' board. See Public Officers.
Real estate brokers' board. See Real Estate.
Real estate salesmen. See Real Estate, real estate brokers.
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Reciprocal exchanges. See Insurance. Pao-p
Refunds. See Appropriations and Expenditures.
Refunds. See Automobiles.
Refunds. See Taxation, tax sales.
Register of deeds. See Public Officers.
Registration. See Automobiles.
Registration. See Elections.
Relocations. _ See Bridges and Highways.
Reserve liabilities. See Insurance.
Residence. See Elections.
Revocation of drivers' licenses. See Automobiles, law of road.
Riparian rights. See Navigable Waters.
Road machinery. See Appropriations and Expenditures,

machinery. See Bridges and Highways.
Roadhouses. See Municipal Corporations—ordinances, town.
Roadhouses. See Words and Phrases.
Rural school aid. See Appropriations and Expenditures.
Rural school aid. See School Districts.
Sale of incumbered property. See Criminal Law.
School board, city. See Public Officers.
School board member. See School Districts.
School district officers. See School Districts, officers.
School distnct treasurer. See Public Officers.

SCHOOL DISTRICTS
Sec. 76.28 makes no provision for redistribution to school dis

tricts of public utility taxes by towns and villages in
counties haying population of more than 50,000 and less
than 250,000

Equalization of taxable property—unanimous decision of
three apessors is not required in case of joint high
school distnct in which there are three municipalities:
decision referred to in 40.32 (6) means determination of
majority ^^2

Detachment of territory—proceedings under 40.85 are limit-'
ed to territory outside of city or village 105

Tuition—right of children attending private school operated
partly in village of Winneconne and partly in town to
attend school in district where school is located and to
attend high school in adjoining district considered... 123

Funds of village created by sale of electric light plant may
not be used for construction or extensive repair of dis
trict schoolhouse, although boundaries of school dis
trict and village coincide jgj

Loan made from state trust funds may be extended to any

loan exceeding twenty years from inception of
When loan made from state trust funds is extended," bal'ance

stdments approximately equal annual in-
Dissolution—failure to keep school open for "eight'months

during year for two successive years because there are
no children in distnct is not neglect on part of district
to provide schooling within meaning of 40.83 (1) 187

City school plan—all cities of classes mentioned in 40 50
came under city school plan July 2, 1929; school board
continues to be constituted and selected as it was on
that date until changed by referendum 190

2®® ' XIX 23, 80

171

171
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SCHOOL DISTRICTS—(Continued) Pag®
Public utility taxes—union free high school district is en

titled to share in apportionment to distnct within terms

'^See ^ . . . . . XV 166
Playground—no statute requires that child in parochial

school be supervised by teacher during recess •. • ^4b
Playground—school corporation not operated for profit is

not liable for injury received by child during recess. . . . .64b
Transportation—that clause of 40.34 (1) to effect that any

child residing more than four miles from school of his
district may attend school of another district at expense
of his home district applies to union free high school
district

Dissolution—consolidated rural district may be dissolved
under 40.30; territory included therein must be made in
to new districts or attached to existing districts oOo

Graded school—"successful experience" requirement of
teacher within meaning of 40.37 (3) is satisfied, with
less than full year of successful experience. • • • - • • • • ddl

Graded school—practice teaching in high school training de-
partment is not "successful experience ;' V ' j

Transportation of school children—attorney general should
avoid advising unofficially with reference to matters
administered by another department of state; therefore
he gives no opinion to district attorney on tuition of
children attending school in other than home districts
and their transportation 378

City school plan—all cities of classes mentioned in 40.50
came under plan July 2, 1929, but school board contin

ues to be constituted and selected as it was on that date
until changed by referendum 468

196
^  XIX 23, 80

Tuition—clerk of high school board must file bill with clerk
of township containing outlying territory in high school
district comprising incorporated village and outl^ng
territory, outlying territory of which was detached from
high school district in accordance with 40.85 and new
school created, no school having been maintained during
year because all pupils in newly organized distnct at
tended school within incorporated village 479

Clause in contract between principal of state graded school
and district board to effect that either party may ter
minate contract by giving other party thirty days no
tice in writing is not valid and is inoperative 517

Tuition—pupil residing in district ofFering ten grades but
not part of high school district, who has satisfactonly
completed eighth grade, may not have his tuition in
high school district paid by school district m which he
resides until he completes ten grades . 556

Rural school aid—district maintaining second class and dis
trict maintaining first class graded school, each ofltenng
one year of high school work, are not entitled to state
aid under 20.29 • •

Transportation of school children—parents cannot be reim
bursed for transporting their crippled child to school
where distance is less than that specified in statutes for
which district is obligated to furnish transportation. .. . 60o
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SCHOOL DISTRICTS—(Continued) Page
Officers of district may be legally elected at adjourned an-

ual meeting 664
See XII 217

Tuition—children of school age who are inmates of child
welfare agency home and under its care and control
may not be excluded from public schools of district in
which such institution is located; district may not
charge such children fee 666

See 123
School board member declared elected by chairman of dis

trict meeting by plurality instead of majority vote is
- de facto officer; procedure to test legality of election is
by action of quo warranto 673

Tuition—town in which child welfare agency is located is
liable for, when children who are inmates of such in
stitution attend public schools of town 685

City under city school plan provided by 40.50 to 40.60, Stats.
1929, is city school district and not common school dis
trict nor high school district; neither 40.30 nor 40.68,
Stats. 1929, authorizes alteration of such city school
district 707

Tuition—county board shall allow to district wherein person
of school age maintained as public charge attends school
pro rata share of year's expense of maintaining school;
pro rata share contemplated by statute is share of net
cost of maintenance 742

Common school tax—county must apportion necessary
amount to each district which is authorized to be levied
by 59.075, whether such taxes are paid in cash or not;
penalty for failure to do so is to have withheld from
schools of county next succeeding apportionment 747

See XIX 348
Contra XIX 371

Teachers' retirement law—annexation of portion of town of
Milwaukee and school district No. 6 therein to city of
Milwaukee was not delayed by failure to adjust assets
and liabilities as required by 66.03 781

Teachers' retirement law—teachers who taught during
school year of 1930-31 in district annexed to city of Mil
waukee, annexation of which was effective prior to com
mencement of school year 1930-31, were supervised and
directed by school officers of city of Milwaukee, and re
ceived their salaries from city, although prior to an
nexation they had entered into contracts with board of
district annexed, were teachers in schools of city of
Milwauke and were not under state retirement law;
they were under city of Milwaukee retirement law. .. . 781

Transportation of school children—district cannot purchase
public liability insurance 839

See XVIII 559

Xm 387
Transportation of school children—district would not be li

able for accidents occurring in such transportation.... 839
School district board—^has no authority to employ clerk or

pay for clerical help without being authorized to do so
by voters at annual meeting, nor can it pay traveling
expenses of teachers 850
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SCHOOL DISTRICTS—(Continued) Page
School district board—has not power to remodel school

building unless appropriation therefor is made at an
nual meeting 850

School district board—members who fail to file inventory of
district property annually are guilty of malfeasance. .. 850

School district board—failure to make full and itemized re
port required under 40.15 (2) renders members guilty
of malfeasance 850

Schoob district board—has no power to borrow money for
maintenance of school for longer period than next tax
time 850

Auditing committee cannot make legal final report if vouch
ers are not exhibited by treasurer and voters cannot
legally dispense with itemized statements; publication
of substantially whole report, leaving out minor details,
is sufficient compliance 850

Faculty acting in official capacity cannot bind district or
board by renting additional playground and paying for
it out of funds secured by entertainment; if they rent
such ground they act in private capacity and may be
])ersonally liable for accidents; board or district would
not be liable 850

School district board—member cannot contract to do print
ing or furnish material in excess of one hundred dollars
in any one year 850

Division of territory—when city annexes territory which in
cludes only part of her joint school district and part so
annexed includes this district school building, remaining
))art of district is not thereby annexed to city for school
purposes, nor does it constitute automatically indepen
dent district 875

Board of education is not authorized to borrow temporarily
in city of fourth class in which schools are operated un
der city school plan; such temporary borrowing must be
(lone through city council 985

Legal holidays—fact that Washington's Birthday and Ar
mistice Day are made legal holidays does not relieve
schools from compliance with 40.19 (4) and (4a) with
respect to observance^in schools 1001

Legal holidays—Armistice Day should be observed by
schools on Nov. 11 in manner provided in 40.19 (4a) . . . 1030

City school plan—city of foui'th class, area of which is di
vided between two school districts, is not under 40.50
to 40.60 1038

Division of territory—on question of distribution of assets
of dissolved district attention is called to 66.03 1066

One school district may recover from another taxes on prop-
(jrty in former district which have been erroneously
assessed, levied and paid to latter district; no limitation
as to number of years for which such recovery may be
had exists 1177

City school plan—city of fourth class whose territory con
sists of more, than one district, part of which is outside
city limits, is not subject to sees. 40.50 to 40.60 1179

Board and lodging—home in which child is to be boarded
and lodged under 40.34 (4) must be home of some third
person, who furnishes board and lodging to child, not
leased premises where children cook their own meals
and do their own housekeeping 1215
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SCHOOL DISTRICTS—(Continued) Page
Tuition—district board has authority to refuse admittance

to its schools of nonresident children 1262

Second offenses. See Criminal Law.
Securities. See Corporations.
Securities. See Words and Phrases.
Securities law. See Corporations.
Semiannual payment of taxes. See Constitutional Law.
Semiannual payment of taxes. See Taxation.
Service by publication. See Courts.
Session laws. See Public Printing^
Sheriff. See Public Officers.
Sheriff, deputy. See Public Officers.
Sheriff, deputy. See Public Officers, sheriff.
Slaughterhouses. See Public Health, nuisances.
•Small loan companies. See Trade Regulation, discount company.
Small loans act. See Constitutional Law.
Small loans act. See Corporations.
Snow removal. See Bridges and Highways, road machinery.
Soda water. See Dairy and Food.
Soda water. See Public Health.
Soldiers' educational bonus. See Military Service.
Soldiers' educational bonus. See Minors.
Special assessments. See Taxation.
Special deputy commissioner of banking. See Public Officers—

commissioner of banking, special deputy.
State banks. See Banks and Banking.
State employee. See Public Officers.

STATE FAIR

Milwaukee county dance hall ordinance does not apply to
dance hall operated on state fairgrounds by contract
with state 506

State funds. See Bonds.
State office building commission. See Public Officers, office

building commission.

STATE PROPERTY

X ray films—^no statute regulates storage, but industrial
commission may correct fire hazards and commissioner
of insurance may recommend preventive measures in
state buildings 672

State treasurer. See Public Officers.
Statute of limitations. See Courts.

i

m



1352 Opinions of the Attorney General

STATUTES AND CONSTITUTIONAL PROVISIONS, SESSION

LAWS, LEGISLATIVE BILLS AND RESOLUTIONS, ETC..
REFERRED TO AND CONSTRUED

U. S. Const. Wis. Const.
Art. Sec. Page Art. Sec. Page
I 8.. , 846 26 12

Amendment ...XIV... 1244 435
657,659

U. S. Stats. 1121
10 Stats, at L..1109... 963 28 11

1110... 963 V 6 1201

1111... 963 VI 325

14 30... 239 4 ...112 117

23 385... 983 VII 325
1133,1135 2 927

24 388... 319 10 595
1135 14 346

389... 1136 VIII 1 ...265,266
30 565......233-234 427

32 53... 1025 2 505

34 182... 319 8 768

1135 10 376
35 1134..... .844, 845 X 114

36 855... 1135 1  113,114.117
37 678.., 1136 3 306

39 889... 339 667

647 1263
890... 648 4..»...

40 609.. , 272 961
1301.. ,,1025-1026 1160,1165,1166

41 314.. 538 5 .1160,1166
1445.....844-847 7 478

43 607.270,272,276 8
1190 XI 114

613.271,272, 274 3 120
1190 214-216

45 1446.. 1009 361
46 21.. 1025 935

158...1096-1098, 1094

1101 4 .1127,1129
Comp. Stats. 1918, seesi. 514a 1132

et sea. ... 859 xni 9  113,115,116
R. S., sec. 4747 273,274,276

Laws 1872
Wis. Const. Ch. 146.. 50

Art. Sec.
I 6 30 Laws 1874
IV 1 11 Ch. 113.. 50

3
1063-1064

Ch. 307..
Laws 1881

A 11

904
Laws 1889

11 11
Ch. 390.. 808

1064 Laws 1891
1210 Ch. 469 588

15 29,30
529, 530 Laws 1893

21 Ch. 241.. ...620-621
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Laws 1895 Page
Ch. 228 1114

293 1162

Laws 1897
Ch. 215 723

Laws 1901
Ch. 126 719

434... 1 737

Laws 1903
Ch. 234 877, 878

Laws 1905
Ch. 278 156 -

489 240

Laws 1907
Ch. 147 240

459 784,785, 787, 788

Laws 1909
Ch. 186 928

396 878

Laws 1911
Ch. 654 769

663 879

Laws 1913
Ch. 130 1114

415 240

Laws 1915
Ch. 242 1172

268 1042
461 392
637 1023

1229

Laws 1917
Ch. 61 149

536 172
555 574
668 1043

Laws 1919
Ch. 143 576

345 639,640
425 149
446 965,967
466 1023
693 1051
695 719
702 1023

BiUs1919
No. 14, S 640

565, S 719

Laws 1921 Page
Ch. 32 624

69 686
242 785

1076,1077
396 714
576 122

1058
590 1042

Bills 1921
No. 21, S 1076

22, S 714
1066, 1067

23, S 1058
595, S 1042

Laws 1923
Ch. 104 1189

108 1154
190 278,279
291 879-880

1189
342 1044
354 22, 24
446 416
448 • 359

829

Bills 1923
No. 1, S 1154

9, S 829

Laws 1925
Ch. 41 974

57 575,577
92 121
136 1044
197 452,453
280 250,251
284 699
28 5 788, 789
303 1177-1179
359 808
378 149
385 122,123
408 699
446 578

Laws 1927
Ch. 131 1114

172 880
265. 684
276 1045

1260
305 1045

1260
30 6 191,192
425 557

666

708

1179
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Laws 1927 Page
438 64
452 660
536 1162,1164,1166

1198

539 575, 578

Bills 1927

No. 13, S 557

Laws 1929

Ch. 10 112
69 196
96 541, 542
129 542
140 1035
186 786
256 198

468

344 597
405 615

745
967

,  972
1006

427 11
439 1023

1220-1222

448 546
479 506
486 84-85

1091-1094

517 294
525 75

163-165
168

727, 729

Laws 1931
Ch. 5 109

110

139
144

145
150

238,239
370
383

389

17 1031
22 258

291

411, 412
819

825,826
1055,1056
1119,1120

1182

1184,1185
1197

1205-1208

Laws 1931 Page
3 2 184
3 3 1271
39 764, 765

1150

41 1199
52 526
55 558-561
6 7 527-528

554

1115
1164

6 8 290-292
423, 428,429

7 9 539-541

8 0 933
92 1103-1104

1144

9 6 922,924
9 7 735, 737
153 392-394

423, 428,429
161 1094
181 648,649
183 650,651,654

1068,1069
1115

190 438

208 1188
211 803
213 1185
218 444
22 1 523,524
222 492

773
233 986
236 751
238 671

950

1107-1108
253 558-561
255 729

1070,1071
262 1270,1271
269 474-476

481,482
483,484
484-486
599, 600

911

27 7 1002-1004
278 223
286 569
289 729
29 1 729
292 996, 997
305 855, 856,860
314 464-465
319 1044,1045
338 1002-1003
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Laws 1931 Page Laws 1931 Page
339 554-555 Laws 1931 (Special Session)
352 704 Ch. 1 1224

1168 1233
362 602 1235
373 821,822 1258

882,883
1086 Bills 1931 (Special Session)

1203,1204 No. 9, A 1115
377 948,949 1, S 1127,1128
382 1044,1045 2, S 1127 1129
394 875 8, S 1127,1129
404 1106-1107 14, S 1127,1129
408 656,659 20, S 1209
415 1057-1059 1242
417 1131,1132 34, S 1241

1149

422 616 Terr. Stats. 1839
423 1116 Page 91 323
431 840
432 482 R. S. 1858

496 Ch. 18 343
710,711

911 R. S. 1878
434 716 Ch. 37 113
441 911 Sec. 404 521
443 669 1789 50
448 716,717 4733 807-808
45 3 716, 717
45 4 1187 Ann. Stats. 1889
455 764 Sec. 20145 588

1150,1151
478 661,662 Stats. 1898

876 Ch. 23 595
915,919 94 877

1227 1074 .'ll62
483 546 1114 613,614

951,953,954 '993
48 4 1123 1540 366
487 959,962 1691 156

Sec. 4549 1042

Bills 1931 240

?2'a "l4 Supp.1906
mU. "1003 94 878,879
184,A 659 '49

1435/ 698335, A 570
524|a! !."!!!!!!!!!!!!!! 434 479ie 928
619, A 559
647, A 482 Stats. 1911
679, A 1071 Ch. 94 879
966, A 1131 Sec. 127-1 769
5, S 110, 1059 772
29, S 68 1114 614
41, S 155 2924-77/ 928
51, S 540
91, S 539,540 Stats. 1913
120, S 223,224 Sec. 604g 639
221, S 382 776 (13) 1024
389, S 376 4971 (3) 103
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Stats. 1915 Page
Sec. 258ff 172

261 172
573/ 1023
694 (4) 1172
1937 236
4549 1042

Stats. 1917

Ch. 54 973
Sec. 29.27 (1) 1043

29.30 (1) 1044
29.35 (1) 1044
40.15 303

600 640
604g 640
1087-m-26 574-575'
1359 to 1368 ....964,965,967
1379-25 973
1505tt 640
1946-1 to 1946-18 149
1946-18 •. 149
2020 997

Stats. 1919

Sec. 40.01 303
925-71 1077
926-2 785
959-44 1076
1038 (16) ..685-686

(33) 685,686
1074 1161,1164
1076 1161,1165
1087m-26 576
1240 1024
1314 la 1205
1317ni-12 1205,1207
1317m-12a 1205,1207
1317m-5 6 1153
1368-14 (1) 965
1946-18 149
4971 (27) 1023

Stats. 1921

Ch. 66 1066
94 880

Sec. 40.01 304,305
708

67.04 (8) 122
1407W-1 (2) 829
1411r 359,360

(1) 360
1636-12W (1) 591
1955y~3 1189
4549 1042

Stats. 1923

Ch. 141 359
144 829
220 879

Stats. 1923 Page
221 879
999 ft7Q

Sec. 29.35" (1)'. - ■ -1044
70.62 (1) 724
71.17 (1) 581
71.18 (1) 581

(2) 581
71.19 (1) 581
71.21 574-576,580
74.03 (1) 726
74.39 726
76.38 191

141.02 360
3327a 816

3347dd 816

Stats. 1925
Sec. 14.68 (5) 452-453

20.24 (5) 1163,1164
26.11 912

26.12 912,914
(2) 912
(3) 913

26.13 (4) .912-914
26.14 (1) 913
29.285 (2) 1044
40.01 708

(1) 708
40.02 -708
40.04 708

40.09 (3) 665-666
40.22 1177
71.155 (4) 578
78.01 258

14il.01et8eq. 699
175.07 (3) 591

Stats. 1927
Ch. 165 542
Sec. 20.245 (5) 1164

26.13 (1) 913-914
(2) 914
(8) 914

40.42 557
40.53 557

40.85 707

70.62 (1) 1164
70.63 (1) 1165
71.05 546
71.16 (8) .578
74.44 433
75.36 ..: 1005-1006
76.42 546

85.16 (5) 988
85.22 (2) 1185
87.04 678

165.31 541-543
241.10 727,729
322.02 (1) 1220-1221

(2) 1220-1221
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Stats. 1929 Page
Ch. 16 384

17 89
465

25 171,172
29 174

223

32 411-413,415
473

59 83
67 *122

187

76 423,428,429
78 258,259

291

83 70,72
411

134 195
136 93
166 366
180 236
185 395
189 176,179

398

202 235,237
206 229
208 228
214 155
21 5 362
221 6, 7

100

222 7
223 99
241 729
253 346
866 323

Sec. 1.03 (1) 94-95
1.04 94
5.27 (2) 160
6.14 (1) 559
6.185 371

(1) 372
(2) 372

6.51 (11) 261,262
8.02 53

106-107

10.43 210
10.48 160
11.55 391
11.56 390
11.57 -..391,392
13.04 10-12
13.08 11
14,22 464-466
14.31 (4) 10-12
14.53 (3) 374

378

382

389

445-446

Stats. 1929 Page
14.68 (5) 451,453
16.12 384
16.17 (2) 383-385
16.23 (2) 383-385
17.01 (13) 90
17.20 465
17.21 (2) 53,54

106,107
17.22 (1) 89
17.23 (1) 53
18.01 (1) 325,327

(2) 327
19.01 (2) 60
20.01 (1) 10-13
20.06 452
20.24 (3) 1164
20.245 (4) 748

(5) 747-749
20.28 597

20.41 (1) 24
20.44 (3) 527,528
20.49 71
20.60 (6) 507
20.61 (11) 1214-1215
20.74 68

20.75 25
23.10 26
25.01 (3) 172
25.02 (1) 171,173

(2) 172,173
25.05 (5) 214-216
25.11 171,172
26.13 914

29.01 (4) 239-241
29.05 26

(1) 223,234
29.07 25-26
29.135 405

(1) 173-174
32.03 473

32.15 414
35.75 656

36.03 23
37.02 (1) 330
39.01 (5) 186
40.01 295

304

40.02 295
(1) 709

40.21 (5) 125
40.22 (3) 246-247
40.23 61, 62
40.30 303-307

707, 708, 710
785

(1) 708,709
40.32 (1) 102-103

(2) 103
(3) 103
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Stats. 1929 Page
40.32 (4) 103

(5) 103,104
(6) 102,103

40.33 306
(1) 187,188

40.34 (1) 294
40.35 303
40.37 (3) 331-333
40.50 to 40.60 17

61

198

468

707, 709

40.50 196
468
710

40.52 707
(1) 18

198
468
708

(3) 59
40.53 18
40.54 59
40.55 18

59

40.57 60
40.68 707,710
40.69 307
40.85 307
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40.86 (9) 786
41.18 445
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42.20 to 42.54 781,784
42.20 791
42.55 781,785,791

(4) 790
(8) 791
(11) 791
(18) 790
(19) 789
(21) 790
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46.18 (1) 418
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(8) 131

48.01 293
48.20 162
48.30 (1) 293
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(5) 1.2
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321

(6) 146
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<7) 62,63

161

(9) 418

48.35 67

49.01 140
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49.02 (1)
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(5) 2 3
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59.03
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(2) 81-82
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(7) 196 197
59.08 (8) 2/8
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179-180
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62.06 (2) 288

62 07 785
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67.13 85,86

118,119
(1) 98
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72.01 (7) 153,154
72.17 (1) 153-155

(3) 418

Stats. 1929 Page
74.01 215,216
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74.30 (2) .. 225-226
74.31 228
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75.01 203
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78.02 (1) 291
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80.31 (3) 415
81.08 412
82.03 (6) 57
82.05 57
83.01 471
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83.04 (4) 418-419
83.05 471
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(2) 192
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(6) 183
(7) 183
(8) 183
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85.04 452
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86.16 429

87.02 .... 70 72
89.37 (1) 307

(2)
(4)
(5) 310

90.03 ..128,129
454,456

96.045 212

98.12 28

(1) ..542,543
(10) ......539 543

101.01 (1) 66

(2) 66

102.07 (1) 512
103.05 66

(4) ....65, 66
122.06 75

165

122.10 165

122.12 ..164,165
122.15 404

129.01 405

129.02 405

129.07 . .256, 257
129.09 1 . .256, 257
129.15 to 129.19 .. 256

129.19 ..256,257
129.20 ..256,257
129.21 ..256-257
132.04 351

136.01 (2) 93

136.03 512

140.05 463

141.01 ..359, 360
462

(1) 359

(4) 359
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(5) 462

(7)
141.02 , ..359, 361

462

(1) 359
(2) 463

141.04 345

143.03 463
14.3.12 463

147.01 to 147.23 .. 136

(1) ..107 108

147.13 (6) ..527, 528
147.14 108
151.02 (2) ..174,175
166.07 . .199 201

205-206

364
166.11 (1) ..199 201
166.20

166.23
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175.08 337
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181.03 49,50
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189.02 (7) 178,179
407
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196.26 326
196.70 68
201.18 148,149
202.09 237
202.13 236,237
203.12 235,236
203.49 148,149
204.31 440

(2) 441
(4) 441
(5) 441-442

205.07 318
206.34 449

(2) 449
207.02 451
208.02 (10) 449
208.04 (30) 229
215.15 362
220.02 (1) 439,440

(2) 439
220.04 (2) 439,440

(4) 439-440
221.01 (1) 143
221.03 (2) 99

(7) 143
221.04 (1) 143
222.01 (1) 6
222.03 (1) 6

(2) ...6,7
223.01 99
223.02 100-101
223.08 99
226.02 142

(3) 652
(8) 830

Stats. 1929 Page
(10) 737,738

235.42 213
236.14 234,235
236.15 234,235
241.08 74
241.10 164

727

(1) 74
167

(2) '74
396, 397

(3) 74
241.11 74-75

164

241.12 164
241.15 (2) 75
241.17 75

164,166
245.36 292
247.14 263
247.17 263
247.29 418
253.02 ■ 107
253.03 346
253.07 : 346,347
253.15 (2) ... 457
255.31 181
256.03 91,92
260.06 458
260.07 458
260.10 40
260.13 88,39
260.15 38,39
286.32 (2) 450
288.10 256-258
288.12 257,258
289.53 422
303.08 458
304.21 29-31

422

(1) 29
(2) 29
(3) 233

305.07 296,297
307.01 431
313.15 209

322.04 (4) 292
325.01 440
327.18 (3) 327
330.15 286

340.55 91,92
343.01 27

343.17 126,127
343.181 48

343.321 459,460
346.01 Ill

346.02 Ill

346.39 224

348.07 263
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(10) 768,769
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134:::;:::::::::::;: 886 20.26 743
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136 510 20.38 (6) 945
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151 779 20.46 1146
153 698 20.49 1205
157 888-891 (4) 824,825
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820

20.51 (5) 1115
20.75 505

768
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23.09 (7) 637

980

1122,1123
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24.11 (4) 1202
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25.01 (1) 1266
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(1) 1164
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(1) 914
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(6) 805
(7) 805
f8) 805

27.02 1051,1052
27.065 894
27.09 477
28.15 894
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(5) 981
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1140,1141
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29.07 1140,1141
29.09 (6) 1113

(7) 1113
29.10 1113
29.134 (1) 1116
29.18 1129,1130
29.25 (1) 774,775

(2) 775
29.26 (1) 564
29.27 564
29.28 564

(2) 1002-1004
29.285 (2) 1043-1044
29.286 (1) 1044
29.33 (13) 569-571
29.35 (1) 1043
29.39 984

1147,1148
29.44 1147
29.47 (2) 524
29.48 984
29.56 1123
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29.565 1123
29.57 1123

(2) 1124
(3) 1122,1124
(4) 981

29.572 1123
29.61 (1) 660
29.63 (5) 1130
29.64 223
34.01 (1) 1235

1259

(4) 1224
1236

34.02 1224-1225
34.025 1261
34.04 1236
34.06 1261

(2) 1234
(5) 1128
(6) 1261-1262

35.75 656,659
35.84 (17) 1108
35.87 1063,1065
36.16 627
37.11 (3) 52l

(8) 625-626
37.25 860

(1) 855
39.02 11R9
39.03 (1) 1066
39.11 493
39.14 823

(2) 1204
(7) 1204

39.28 (3) 787
39.29 (5) 787
40.03 665
40.04 (2) 665

(3) 665
673

40.10 (4) 853
40.11 (3) 854
40.13 493

(1) 667
(4) 851

40.16 (2) 851
(4) ' 852

40.17 (1) 851
40.19 (4) 1001

(4a) 1001
1030-1032

40.21 (2) 742,743
(5) 1262,1263

40.225 596,597
40.30 875
40.34 603

(4) 1215-1217
40.37 (1) 596
40.39 743
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556
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40.50 1038
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40.51 (1) 1180

(2) .....1180
40.70 667

40.85 (5) 479,480
40.87 743

(2) 748
(4) 747-749

1164

42.24 884,885
43.25 to 43.30 593
43.26 593
43.27 {2) 593

(3) 593
(4) 593
(5) 594

43.28 (2) 594
45.08 (1) 770-771
45.10 1213

46.06 504
46.10 822

46.18 821
46.19 821,822
47.08 552-554

(1) 552-553
48.01 833

(5) 833
48.06 (3) 703
48.07 667

(3) 703
(6) 703

742, 743
1246,1247

(7) 702
48.11 833-834

978, 979
48.12 980
48.15 566
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48.33 552-554
860
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(5) 1167,1168
(6) 552-554
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535
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(1) 633
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(5) 1110
(7) 622
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1103
1110
1145

1265

49.03 499
1034-1036

1145
1265

(1) 1035
1248-1249

(2) 1248-1250
(3) 1035

1249

(4) 1035-1036
(5) 1035
(6) 1036
(7) 1036
(8) 1036
(9) 1103-1104

1144

49.04 1264,1265
(1) 1109,1111

1144,1145
1248,1249

(3) 499
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49.09 1169

49.10 640

49.11 867-869
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802

1035
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50.07 (3) 822
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51.07 (1) 530,531
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53.04 (1) 1053,1054
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56.08 (3) 1174,1175

(4) 1175
57.03 1087,1088
57.06 (1) 811

1050



1366 Opinions of the Attorney General

fs'ia-

Stats. Page
59.03 (2) ...730,733,734

»  1004
1086

59.06 (1) 730
(2) ...730,733,734
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61.24 1043
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61.36 894
61.40 (1) 848
62.07 875
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62.13 (7) 1076
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894
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64.01 674
64.02 (1) 675
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64.10 (1) 675
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66.01 (2) 802,803
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66.05 (9) 543
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66.09 713,714

(1) 713-714
(3) 714,715
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67.01 (2) 1058
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(7) 184-186
(8) 853
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70.11 (7) 976
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1155,1156,1158,
1167,1197,1198
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(3) 1272
73.06 1109
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969-971, 974
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74.26 1217
74.28 613,615

1218

74.42 967
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74.44 967

969, 970, 974
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74.73 771,773
74.78 1177,1179
75.01 1048,1049

(1) 837-838
75.14 1238
75.22 723

1047-1049
75.25 1048,1049
75.27 1047
75.32 1005
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76.07 (1) 953
76.12 953
76.23 954,956
76.34 (2) 1095,
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76.39 to 76.46 ....951,954,

957,958
76.39 (2) 956-958
76.41 951,954,958
76.42 (1) 954
77.02 (3) 1151
77.03 1151
77.06 (5) 1150
77.10 (2) 1151
78.02 (2) 662, 663
78.05 259
78.09 ;. 1268,1269
80.02 760-761

981, 982
1079

80.13 760
1079,1080

80.47 763
81.11 (3) 1024
81.15 826
82.02 (16) 411-412

1197

82.05 1032,1033
82.06 (1) 1182,1183
83.04 825
83.06 (4) 1153
83.07 819

894

83.08 1238
(1) 819
(2) '...412,413,415

818,819
84.03 1205

(3) 824-826
1055

1205,1206,1208
(4) 825

1055-1057
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85.02 989
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(3) 504-505
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85.05 899
85.08 915
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85.47 (1) 990

(2) 990
(3) 990
(4) 990

85.49 990
85.68 (3) 987
85.72 988
85.84 932
85.85 932
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86.16 (5) 1068
87.01 (1) 1118

(2) 1118,1119
87.02 (1) 676-678

(3) 598
678

87.08 1118
88.01 to 88.30 967
88.04 (1) 968

(6) ...964,967-968
88.14 (1) 965,966

970, 973, 975
(2) 973

89.37 (1) 966
970, 972

(2) 966
972-974

(4) 966
973,974

(5) 965,966
(6) . 973

89.63 (8) 974
89.71 974
89.72 974

93.07 506
(5) 506

93.19 506
96.68 (1) 1214-1215

(5) 1214,1215
(10) 554-555

97.17 (13) ....1051,1052
101.01 to 101.29 1271
101.01 1094
101.10 (5) 1094

(5b) 672
(14) ....1270,1271

101.24 (2) 1270

Stats. Page
103.49 (1) 475

481
483,484

484

103.50 496,497
711

(3) 711
115.04 1048,1049
115.09 1251

(1) 1251
(2) ;..1251
(4) 1251

118.02 832
118.05 832
118.62 502
129.05 523
129.09 1211

132.09 1082
134.01 950

(1) 670,671
886

1107-1108

135.02 (3) 644,645
136.14 510,511
140.05 563

(9) 527-528
140.06 563
140.07 (2) 563
141.01 563
141.02 (1) 674,676

(2) 674
142.01 633

938,939
142.02 633
142.03 • (3) 938
142.04 934

938-939

142.05 934
142.08 (1) 934
144.01 828

144.03 (1) ...,-...828,829
(3) 828

145.06 (1) 841-842
(2) 842

145.07 (1) 842,843
146.02 (14) 776

(18) 776
(23) 775,776
(27) 775,776

146.11 561,562
146.14 563

(1) 828
(2) 828
(5) 829

147.01 (1) ...689-690,699
(2) 690,699

147.14 (1) 690,691
(3) ..687, 688,690,

691, 698, 699, 701
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147.15

147.16
/147.17
147.20
151.01

151.02

151.04

151.05
152.06

153.01

153.04

157.07
157.08

159.01

159.02
159.15

166.11

166.18

168.03

168.05

168.06

175.07

180.17

185.08
192.29

194.16
196.49

198.51
200.08

200.09
200.14
201.01
201.02

201.20

201.39
203.15

203.22
207.02

208.01

Stats. Page
1125

690, 691
1125
528

3) 1146
8) 778
2) 776

777

1) 775,776
1039,1040

1) 1041
492

690,691,699
773-774

690, 691
888-891

1) 889
2) 889
3) 889
4) 889-890
1) 585
2) 584
9) 583

683-585
584, 585

706

1) 704
2) 704
1) 999
2) 999
1) 1000
5) 1060

1210,1211
844-846

1) 526
690, 591

3) 590,591
812

106^1069
5) 444
3) 803,804
4) 804
3) 1187
1) 1068,1069

464-465
678,679

5) 679
679
631

609

607
1) 605,606
2) 605-606
6) 679
4) 604

605,606
612
631

1) 609

Stats. Page
208.04 (30) ...1095,1098,

1102

209.11 609,612
631

214.13 1083-1084
214.14 1084
215.01 (9) 996,997

(10) 996,997
215.07 545
215.24 (2) 991-992

1252, 1256, 1257
215.26 (1) 7 992
215.32 1257
215.33 (1) 1252-1253

(2) 1252-1253,1256
(8) 1257-1258

215.38 588
215.39 545
220.05 880
220.06 997
220.08 877,878,881,882

(1) ...877,878,880
(2) 838
(3) 623,624

679

(4) 624
801

(5) 679
896, 897, 899

(6) 624
(7) 624

801

(8) 624
(9) 624
(10) 994-996
(11) 995
(12) 995
(15) ..877,880-882
(15a) 624

221.04 (6) 683,684
926, 927

221.06 487,488
221.21 (1) 877-879
221.26 .. .• 838

221.42 996

222.21 ....877,878,880-882
223.02 683

928

1073

223.03 (7) 1074
(8) 684

926-928

224.02 489,490
224.03 489

224.05 838
226.02 (3) 650-654

"  737
(5) 735,736
(9) ...735,737,738
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Stats. • Page
236.01 (1) ; 890
236.02 888,890,891
236.13 234
240.06 1202
246.05 867
247.17 1142,1143
247.29 1142,1143
253.03 927
253.15 (2) 530,531
256.02 (2) 592
256.17 1001

1030,1031
262.09 (13) 652
269.02 1186
271.41 883

271.45 568-569
620-621

646

272.18 (16) 749-750
(19) 1098, 1099

272.20 641
280.02 562
280.09 537
286.36 (1) ...735,737,738
288.01 631
289.16 816
289.53 814-816

(1) 947
(2) 947
(3) 486,487

948

296.36 627,628,630
296.37 627-630
296.38 629
296.39 629
296.40 629
296.42 629-630
304.21 529

715

749

310.14 926
311.05 926
322.03 (1) 1221
322.04 ' 1219,1223

(1) 1221
(2) 1221-1222
(3) 1221
(4) 1222

322.07 855,856
977

325.08 644
325.12 765,769
327.18 (2) .• 645

(3) 494
645

Stats. Page
330.19 285,286

(4) 818,819
331.25 703

331.26 703
340.03 1007-1009
340.09 1008-1010

340.10 1008,1011-1013
340.26 1008,1013
340.63 804
340.69 ". 818
343.11 943,944
343.173 1131
343.174 1131

343.25 631
343.321 586,587
343.413 617,618

(1) 618
343.461 1092-1094
346.06 872
346.39 224
346.45 (2) 1174-1176
348.01 et seq 950
348.28 834-836

854
862, 869, 872, 874, 875

929-931

- 934,935
1041', 1043

1089

1193,1195
348.281 883
348.29 852,853
348.386 (3) 1106-1107
348.402 806
348.473 609
349.474 ....609,612
348.488 609,612
351.30 1089

351.57 567
352.085 617

(1) 618
353.27 1184,1185
353.31 1009
359.05 1050
359.07 807

1050
361.03 569
364.01 719
370.01 730

(1) 777
1059

1216

(10) ..730,731,733
(27) ....1023-1025

370.04 649
371.04 649

fc. '
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Stickers. See Automobiles, registration.
Street improvements. See Bridges and Highways.
Streets. See Bridges and Highways.
Sturgeon. See Fish and Game.
Successful experience. See Words and Phrases.
Suit by county on recognizance. See Counties.
Suit by county on recognizance. See Courts.
Superintendent of county tuberculosis sanatorium. See Public

Officers.
Superintendent of schools, county. See Public Officers.
Supervising teachers. See Public Officers, state employees.
Supervisor. See Public Officers, county board member.
Supervisor, county. See Public Officers.
Supervisor, town. See Public Officers.
Surgeon at Wisconsin veterans' home. See Public Officers.
Surveyor, county. See Counties.
Surveyor, county. See Public Officers.
Swing bridges. See Bridges and Highways.
Tax certificates. See Taxation.
Tax collection. See Taxation.
Tax deeds. See Taxation, tax sales.
Tax sales. See Taxation.

TAXATION

Tax sales—fees for serving notices of taking three tax
deeds on three separate sales of same property where
such notices were served by sheriff on same parties in
one trip discussed 9

Forest crop lands—state treasurer need not pay to town
treasurer ten cents per acre forestry tax until town
treasurer certifies to him that owner of land has paid
his acreage share of such tax, although land was bid in
by county for delinquent taxes 41

See XVIII 397
Sec. 76.28 makes no provision for redistribution to school

districts of public utility taxes by towns and villages
in counties having population of more than 50,000 and
less than 250,000 46

Extension of time for payment—ch. 5, L. 1931, applies to
corporations and partnerships as well as to individuals. 109

Extension of time for payment—ch. 5, L. 1931, is emer
gency remedial measure and is to be most liberally con
strued; treasurers have no discretion to require any
other or further affidavit; wilfully false affidavit may
be perjury or false swearing or such fraud that affiant
would not be entitled to benefit of law 110

Extension of time for payment—rule for making and enter
ing special assessments for street improvements on tax
rolls in separate columns stated; credit and debit for
same should be made separately 133

Extension of time for payment—taxes extended under ch.
5, L. 1931, are to be returned delinquent and same pro
cedure followed as with other delinquent taxes except
that taxpayer may pay prior to June 1 without penalty
■or interest 139

145
Extension of time for payment—under ch. 5, L. 1931, ex

tension is not postponement of delinquency but exten
sion of time within which taxes may be paid without
usual penalty and interest charges 144
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TAXATION— (Continued) Page
Extension of time for payment—ch. 5, L. 1931, controls for

1930 taxes over provisions of statute inconsistent there
with 150

Inheritance taxes—sec. 72.17 provides special proceedings
for determination of tax due where deceased left no es
tate, no probate or administration proceedings were
brought, and amount of life insurance was paid directly
to deceased's mother, beneficiary, who is personally lia
ble therefor 153

Special assessment—^lands owned and occupied for cemetery
purposes are subject to, by city for sewers 182

"Tax levy for county purposes," as used in borrowing
amount limitation provision of 67.12 (7), includes items
such as "county tax," "old-age pension tax," "soldiers
relief tax," "county bridge tax," and probably "county
superintendent's tax" 184

Public utility taxes paid by telephone company are to be
apportioned among respective municipalities in which
company operates on basis of gross revenue derived
from such municipalities 191

Contra XIII 267

Tax sale—where owner of real estate refuses to redeem tax
certificate county may, after three years, secure tax
deed to such property or county may foreclose such tax
certificate 202

Tax sale—county must refund money paid by another per
son for redemption of tax certificate and taxes in case
where tax certificate was sold to such person subse
quent to time that county purchased tax certificate on
same property 202

Taxes levied to pay principal and interest of loan from state
trust funds to school district constitute lien upon each
parcel of taxable property within such district; proper
ty remains liable for such tax regardless of its detach
ment from district or regardless of its purchase by state
or federal government 214

Bids—when lowest bidder for publication of delinquent tax
sale notices by oversight failed to accompany his bid
with bond but furnished it almost immediately after
bids were opened county treasurer may award bidder
contract 221

Public utility taxes—union free high school district is en
titled to share in apportionment to school districts with
in terms of 76.28 (la) 224

See XV 166
Income taxes—district attorney is not required to prose

cute in probate court in another state proceeding to
recover income taxes; he may receive no extra com
pensation therefor; if he assumes it as part of his offi
cial duties he may be reimbursed of his actual expenses 225

Foreign mutual benefit society which has been reorganized
and licensed as legal reserve life insurance company
must pay fee imposed by 76.34 (2) on renewal premi
ums collected on old form of fraternal certificates 228

Tax certificates—county board may apply for vacation of
plat when it holds tax certificates to lots located there
in; procedure upon such application is as provided in
236.13 and 236.14 234
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TAXATION—(Continued) - Page
Extension of time for payment—person desiring to take

advantage of ch. 5, L. 1931, must file affidavit prior to
March 15, stating that he is unable to pay such taxes.. 238

Motor vehicle fuel taxes—cab company having in storage
April 1, 1931, gasoline upon which it had paid two-cent
tax is liable for additional two cents upon such gasoline
as it uses it; collection may be made in same manner
as if said company sold this gasoline instead of using it 258

See XIV 233
Existing statutes do not give cities power to exempt new

buildings from local taxation for limited period or oth
erwise 265

Statute authorizing cities to exempt new buildings from all
taxation would violate rule of uniformity prescribed by
constitution 265

Doubt expressed as to whether statute authorizing cities to
exempt new buildings from local taxation only would
comply with rule of uniformity 265

Option law relating to exemption of new buildings in cities
from taxation discussed 265

Money received from federal government under world war
veterans' act of June 7, 1924, by guardian of mentally
incompetent soldier is exempt from property taxation
and from income taxation by state; interest received on
such money is subject to income taxation by state... .. 270

Real or personal property purchased with money received
under world war veterans' act by guardian of mentally
incompetent soldier is not exempt from property taxa
tion by state unless property so purchased comes with
in some specific exemption granted by 70.11 270

Chain stores—pending further and different judicial author
ity, courts should hold that retailing through chain
stores may be differentiated from retailing in inde
pendent single stores, both for police regulation and for
taxation 281

Exemption—land jointly owned by Methodist churches of
Janesville and Beloit used by them as playground is
not exempt under 70.11 (4) or (25) 282

Exemption—aeroplane is not exempt by ch. 68, L. 1931.... 290
Exemption—automobile equipped with sawing outfit or grind

ing outfit is exempt under ch. 68, L. 1931, but outfit is
not part of automobile and should be separately as
sessed and taxed 290

Drainage assessments—where lands upon which county holds
certificates are sold at public auction by order of circuit
court under provisions of 89.37 (4) (d) county may not

•  be purchaser if it merely holds drainage assessment cer
tificates; county may be purchaser if it holds drainage
assessment deed or tax deed 307

Words "any unpaid general taxes due the county" as used
in 89.37 (4) (d) include all general taxes remaining un
paid upon land sold thereunder - • 307

Chain stores—may be classified for progressive occupation
tax, but tax, as such, may not be so high as to be pro
hibitive 212

Chain stores—validity of excepting gasoline filling stations
from chain store tax law questioned; advice given that
if retained it be specifically declared severable provision 312
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TAXATION—(Continued) Page
Chain stores—classification of retailers as distinguished

from wholesalers is valid 3X2
Chain stores—validity of exception of retailers "of garden

or farm products exclusively, raised by them in this
.  state" questioned: advice given that it be changed to

"those who^ retail garden or faim products raised by
them and incidentally sold on or in connection with
premises where raised," and that, if retained, it be ex
pressly made severable provision . 312

Chain stores—combining gross sales of all stores under one
ownership for progressive occupation tax measured by
gross sales is valid, as is inclusion of control by holding
company 312

Chain stores—one hundred thousand dollar incorporation
fee and for admission of foreign corporations is valid,
but -will not reach existing and admitted corporations
or other chain store operators 312

Chain stores—opinion expressed that court should hold val
id law prohibiting chain stores, but that such law at this
time would be inexpedient 312

Chain stores—opinion expressed that litigation delays might
be lessened by enactment of alternative legislation 312

Tax collection—under 74.19 (3) no delinquent taxes col
lected by county are to be returned to municipality un
til total amount collected exceeds unpaid county taxes
due from said municipality even though municipality
returns delinquent greater amount than its share of
county taxes 328

Apportionment—where person owns .south one-half of north
east one-fourth of section of land same may be assessed
to him and taxed as whole; tax receipt releasing any
specified part of said land from taxes cannot be issued. 342

Tax sale—money refunded for void certificate can be paid
over only upon surrender of certificate for cancellation. 348

Tax sale—county can be compelled to pay for void certifi
cate not surrendered even though county treasurer has
already paid over money on account of such certificate. 348

Tax sale—county treasurer and bondsmen are liable for
money paid on void tax certificate not surrendered for
cancellation 343

Tax sale—person receiving money refunding amount paid
on void certificate without surrendering such certificate
for cancellation is not guilty of embezzlement; facts are
not sufficient to determine what crime, if any, was com
mitted 343

Taxes for 1928 are lien on land deeded to state August 24,
1928; under land contract to state June 30, giving right
of possession, land would have been exempt, but, con
tract defeiTing possession until 1929, land was not
exempt on first Monday in August and vendor in pos
session must pay taxes 352

County may collect from state under 74.57 (1) by filing
claim with land commissioners; state will have cause
of action against grantor for breach of warranty against
incumbrances 352

See 417
Extension, of time for payment—under ch. 5, L. 1931, taxes

must be paid before June 1 37O
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TAXATION—(Continued) Page
Extension of time for payment—taxes may not be paid June

1 without penalty under ch. 5, L. 1931 383
389

Extension of time for payment—where treasurer has com
plied with law question as to his liability if he had not
is moot; attorney general gives no opinion 389

Exemption of horses, mules, wagons, carriages, sleighs and
harnesses by ch. 153, L. 1931, applies to assessment for
year 1931 392

Tax sale—former opinion did not pass upon obligation of
county under 75.22 to refund taxes upon land upon
which county had certificate, where subsequent pur
chaser of certificate has tax deed thereon three years old 399

See 202

Tax sale—tax deed secured by Adams county upon 1927
sale is superior to any later tax deed issued to third
parties on 1926 sale 409

Tax sale—person holding tax certificate on land for taxes
of 1926 is entitled to tax deed on such certificate, al
though tax deed has already been issued to county on
certificate for same land for taxes of 1927 409

See XIX 250

Exemption of motor vehicles by ch. 68, L. 1931, and of
horses, mules, etc., by ch. 153, L. 1931, from local taxa
tion does not change status of such property when
owned by corporation taxable on ad valorem basis under
ch. 76, Stats 423

Tax sale—^where county board, acting under 74.44 (1), Stats.
1931, directs cdunty treasurer to bid in and become pur
chaser of all lands offered for sale at tax sale in said
county, third party may not become bidder upon such
lands against county treasurer, even though he be mort
gagee of land offered for sale 432

Special assessments—except as to right or easement to
' operate or maintain railroad in streets, alleys, parks
.or highways, property of railroads, including land used
for right of way, is subject to special assessments for
local improvements including sewers 533

See 182
Income taxes—1929 law, imposing tax on net incomes of

nonresidents derived from property located within state
or business transacted within state, is valid as applied
to foreign nonresident freight-line company 546

Income taxes—^foreign nonresident freight-line company's
cars operated by railroad leases in state, even though
including Interstate as well as intrastate mileage, con
stitute property within state; tax commission properly
apportioned such company's net income to state on basis
of ratio of car mileage in state to total car mileage.... 546

Occupation tax assessed in any given year may be offset on
ly against income taxes assessed in following year; rule
applies in case of additional income tax assessments as
well as to original income tax assessments 573

Occupation tax may be used only as offset; if not used as
offset no refund may be had therefor 573

Occupation tax—questions relating to use as offset against
income tax in different taxing districts discussed 573

See XVI 301
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TAXATION—(Continued) Page
Delinquent taxes—sec. 74.19 (3), not 74.15 (2), controls

ownership and application of delinquent taxes collected
by county; under that section and 74.28 county must
retain from delinquent tax collections all county taxes
due from municipality and all other sums so due 613

Delinquent taxes—when county takes tax deed it need not
account to municipality until land is sold by county and
then may deduct any sums owing county from munici
pality on account of previous county taxes 613

See 328
XVI 673
III 862
1912 988

Motor vehicle tax—oleum spirits, Stoddard solvents, Napole
on spirits and other naphthas of similar nature are un
der express provisions of 78.02 (2) and subject to pay
ment of tax under ch. 78, Stats 662

Income taxes—interest and penalty on delinquent tax pre
scribed by 71.10 (4) (d) must be added to income tax
paid by check dated and mailed Aug. 1, 1931 and re
ceived by county treasurer Aug. 3; ch. 443, L. 1931, ex
tends time for payment only to July 31 669

Exemption—all real and personal property of any orphan
home is exempt 685

Judgment against town may be collected only as provided in
66.09; mere notice of judgment against town does not
change duty of county clerk to pay to town proportion
of income taxes of railroad company belonging to town. 713

Income taxes—amendments of 71.095 (2), 71.09 (4) (c) and
71.05 (2) (d) made by chs. 434, 448, 453, L. 1931, are
all in effect notwithstanding later chapters re-enacted
sections without incorporating changes made by earlier
chapters 716

Tax sales—county board is advised to deny refund of tax
certificates where right to refund is based on claim that
"county taxes" exceed statutory limitation and on claim
that county treasurer miscalculated amount of penalty
and interest on delinquent tax 722

Common school tax — county must appoition necessary
amount to each school district which is authorized to
be levied by 59.075, whether such taxes are paid in cash
or not; penalty for failure to do so is to have withheld
from schools of such county next succeeding apportion
ment 747

See XIX 348
Contra XIX 371

Forest crop lands—ch. 39, L. 1931, requires state treasurer
to pay to town ten cents per acre upon county owned
lands; ch. 455, L. 1931, requires further payment of ten
cents per acre upon all such land which is also part of
county forest reserve 764

Assessments—lands omitted from assessment by city on mis
taken theory that they were no longer within corporate
limits of city may be assessed by city as omitted prop
erty next year 771

Assessment of lands by town to which they were thought,
on mistaken theory, to be annexed was illegal; remedy,
if any, of landowners who paid illegal tax to town is
xmder 74.73 771
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TAXATION—(Continued) Page
Compromise of taxes—is not authorized, unless applicant

makes showing of illegality that affords reasonable
cause to believe that court will disturb assessment;
mere alleged over-assessment is not such showing... . 939

See II 818
1910 675

License fee of telephone utilities for 1932 should be com
puted as prescribed in ch. 377, L. 1931 948

Railway Express Agency is express company and property
is subject to unit assessment and taxation under 76.01
to 76.29 951

Railway Express Agency is not freight line company by rea
son of furnishing cars to railroad for its use solely in
hauling express company's business; gross earnings
from such cars are not subject to six per cent tax under
76.39 to 76.46 951

General American Car Company and Pacific Fruit Express
Company are freight line companies; their gross earn
ings are subject to six per cent tax under 76.39 to 76.46 951

Railroad company should withhold from freight line com
panies amount of six per cent gross earnings tax in
compliance with 76.41 951

Tax sale—county may take deed without paying up drain
age assessment certificates which it holds on same land;
such certificates may be foreclosed and land sold and
from proceeds of sale unpaid general taxes are first to
be paid 964

See 307
Tax sale—county treasurer bidding in tax and drainage as

sessment certificates by direction of county board should
not pay drainage assessments to district 969

See XII 372
XI 436

State may tax lands of Indian purchased with trust funds,
rega^less of any restriction concerning alienation im
posed by secretary of interior 976

County aid to school districts—appropriation made pursuant
to 59.07 (13) is made discretionary with county board;
if made it will not affect valuation of school district for
valuation or for equalization purposes 986

County aid to .school districts—appropriation made pursuant
to 59.07 (13) is to be raised by general ta* on all taxing
districts in county 986

Tax sale—invalid tax certificate issued on tax sale to county
may be canceled and reassessment directed by county
board 993

See- 613
XVI 33

Tax sale—purchase of tax certificate by county imposes no
duty upon such county to settle with local municipality
for delinquent taxes represented by such certificate un
til coimty actually collects such taxes 993

See XVI 673
Tax sale—county holding tax certificate may take tax deed

now without being required to pay 1931 taxes untn land
is sold or forest crop taken off 1005

Tax sale—^purchaser of invalid tax certificate is entitled up
on cancellation of said certificate by county board to
money paid for such certificate on sale and aU subse-
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quent charges and taxes paid thereon together with
interest at legal rate 1047

Tax sale—tax deed taken by county is superior to tax deed
issued either before or after deed to county but upon
prior tax certificate; holder of prior tax certificate has
legal right, however, to receive his tax deed, but such
deed does not constitute even cloud on county's title. . . 1067

See 409
Corporation doing insurance business may be licensed with

out payment of tax upon payments made upon old fra
ternal certificates, by reason of act of congress separate
ing fraternal and insurance activities of lodge fraterni
ty and authorizing insurance to be carried on under dif
ferent corporate name and entity and in conjunction
with legal reserve life insurance; tax is upon business
and not upon corporation 1095

See 228

Forest lands—county lands entered under forest crop law
may be withdrawn without payment by county of taxes
and without refund of acreage paid by state; agreement
of forfeiture in case of withdrawal may not be required
as condition of entry, but voluntary agreement may dis
pel doubt that prevents findings necessary to entry... 1150

Automobiles owned and operated by federal land bank are
not subject to license fees 1152

Tax for county road and bridge fund provided for by 83.06
(4) is included in county taxes as term is used in 70.62
(2), limiting such taxes to one per cent of valuation of
county for preceding year 1153

County tax rate—tax for county superintendent of schools
under 70.62 (1) is county tax under one per cent of val
uation limitation on county tax imposed by 70.62 (2).. 1155

See XIX 552

County tax rate—county boards should be advised that not
to include tax for common schools of two hundred fifty
dollars per teacher as county tax under one per cent of
valuation limitation on county taxes imposed by 70.62
(2) may be contrary to law 1155

1197

One school ^strict may recover from another taxes on
property in fonner district which have been erroneously
assessed, levied and paid to latter district; no limitation
as to number of years for which such recovery may be
had exists 1177

Ruling in XX Op. Atty. Gen. 270, that federal world war
veterans' act of 1924 does not exempt from property
taxation by state real or personal property purchased
with money received under act by guardian of incompe
tent soldier, is adhered to 1190

Ta^ sales—county board is not required to put up for sale
at less than face value all tax certificates held by it; it
may put up for such sale only portion of such certifi-
cftes 1192

Escheated property—^where sale is made by commissioners
of public lands deed should not issue and title does not
pass until entire purchase price is paid; such property
is not taxable so long as title thereto is in state...... 1202
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TAXATION—(Continued) Page
Bill No. 20, S., if amended by adoption of Amendment No.

1, S., proposing to extend to those who are unable to
pay on account of agricultural and industrial depres
sion as well as to the unemployed time for payment of
1931 taxes, is unconstitutional 1209

Tax sales—holder of title by tax deed based upon sale of
1926 has title paramount to holder of tax deed based
upon earlier sale, and is entitled to receive award under
83.08 for taking of portion of premises for highway
purposes; in case of doubtful validity of such para
mount tax deed and notice thereof probably steps should
be taken to secure adjudication thereof. . 1238

Semiannual payment of taxes—bill for payment upon all
real estate for three years is not germane to special
session call; extending relief slightly beyond unem
ployed, where necessary to constitutionality, would not
be permissible if relief to unemployed is incident and
relief to others major thing 1241

Semiannual payment of taxes—bill for payment by unem
ployed, if confined to citizens of this state, would vio
late equality clause of constitution, but bill including
nonresident unemployed owners of real estate in state
would be within special session call 1241

Semiannual payment of taxes—constitutionality of classify
ing Milwaukee county in bill is questioned 1241

Motor vehicle fuel tax—county is not entitled to refund of
tax paid on gasoline used in county trucks and tractors
in plowing snow on public highways 1268

Teachers. See Contracts.
Teachers. See Education.
Teachers' retirement fund. See Appropriation and Expenditures.
Teachers' retirement fund. See Constitutional Law.
Teachers' retirement law. See School Districts.
Telephone lines, interfei-ence. See Criminal Law, interference

with telephone lines.
Town chairman. See Public Officers.
Town depositories. See Banks and Banking.
Town depositories. See Bonds.
Town mutuals. See Insurance.

Town ordinances. See Municipal Corporations — ordinances,
town.

Town supervisor. See Public Officers—supervisor, town.

TRADE REGULATION

Conditional sales contract—satisfaction is not affidavit with- *
in meaning of 59.57 (6) 163

Conditional sales contract—register of deeds is entitled to
twenty cents filing fee for satisfaction, which is required
to be filed in duplicate and one copy together with half
fee sent to local clerk only in case of mortgage of stock '
of goods 163

Trading stamps—discount savings book containing coupons
good for merchandise and discounts from numerous
merchants, sold for cash, does not violate trading stamp
law nor may holders of book demand cash for coupons. 195
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TRADE REGULATION—(Continued) Page
Voluntary assignment—trustee in bankruptcy is entitled to

receive that portion of state employee's salary held un
der lien of judgment filed with secretary of state at
time when employee was insolvent and within four
months of his bankruptcy 233

Chain stores—pending further and different judicial author
ity, courts should hold that retailing through chain
stores may be differentiated from retailing in independ
ent single stores, both for police regulation and for tax
ation 281

Chain stores—may be classified for progressive occupation
tax, but tax as such may not be so high as to be pro
hibitive 312

Chain stores—validity of excepting gasoline filling stations
from chain store tax law questioned; advice given that
if retained it be specifically declared severable provision 312

Chain stores—classification of retailers as distinguished
from wholesalers is valid 312

Chain stores—validity of exception of retailers "of garden
or farm products exclusively, raised by them in this
state" is questioned; advice is given that it be changed
to "those who retail garden or farm products raised by
them and incidentally sold on or in connection with the
premises where raised" and that, if retained, it be ex
pressly made severable provision 312

Chain ptores—combining gross sales of all stores under one
ownership for progressive occupational tax measured
by gross sales is valid, as is inclusion of control by
holding company 312

Chain stores—one hundred thousand dollar incorporation fee
for corporations and for admission of foreig^n corpora
tions is valid, but will not reach existing and admitted
corporations or other operators 312

Chain stores—opinion expressed that court should hold valid
law prohibiting chain stores but that such law at this
time would be inexpedient 312

Chain stores—opinion expressed that litigation delays might
be lessened by enactment of alternative legislation. ... 312

Trade-marks—more than one mark of ownership may be
contained in written statement or description filed by
owner with secretary of state in accordance with 132.04 351

Trade-mark which simulates national shield in foim and de
sign, although not in color, and with word "American"
superimposed upon it would, if used, violate 348.479; it
may thex'efore not be registered 379

Conditional sale—one who maliciously and with intent to de
fraud prior to performance of condition in sale, sells,
mortgages or otherwise disposes of goods under claim
of full ownership is guilty under 122.15, even though
conditional sale was not filed as required by statute. .. 404

Cheese market committee—plan by which committee con
sisting of seven representatives of public and different
factors in cheese industry is to study price factors and
each week publicly publish suggested fair price is not
illegal on its face 513

See Xm 27
Unfair trade practices—^false advertising to induce public to

sell may be within jurisdiction of department of mar
kets; 343.413 and 352.085 do not apply to fraudulent ad
vertising to induce public to sell to advertiser 617
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TRADE REGULATION—(Continued) Page
Trading stamps—scheme by which any boy or girl under

sixteen is given prize who receives votes based on num
ber of wrappers, labels, etc., which he or she collects,
used or attached to merchandise when sold, and receives
in addition certain per cent in cash for said labels vio
lates 134.01 (1) unless person or company conducting
campaign is manufacturer or acting as agent of manu
facturer 670

Buying members of Plymouth Call Board may, in concert
and in their own interests, cease buying on board, to
give new cheese market committee fair trial, even
though board is thereby compelled to suspend 680

Trading stamps—merchant who gives with each one dollar
purchase ticket upon which vote may be cast for
"queen," who is to receive prize, violates law; but if
vote is orally given to merchant and recorded by him
it is questionable whether law is violated 886

See XIX 558
XI 573

Trading stamps—ticket or pass to theater contained in ap
proximately every tenth package of bread sold by bak
ers is advertising in violation of law; it is also violation
of antilottery law 950

Check—county order which also contains form of check
against funds of county deposited in bank, when signed
by treasurer becomes check and is subject to laws relat
ing to checks 998

Trade-mark—when once registered may not be reregistered;
it is immaterial that it is sought by original registrant
to reregister it in name of corporation of which he is
officer 1081

See V 588
Trading stamps may be given with sale of service 1107
Discount company may be operated by licensed small loan

company 1250
Discount company and licensed small loan company may l3e

operated in same office 1250

Trade-marks. See Trade Regulation.
Trading stamps. See Trade Regulation.
Traffic ordinances. See Municipal Corporations — ordinances,

traffic.

Transient merchants. See Peddlers.
Transportation of school children. See School Districts.
Trap nets. See Fish and Game.
Trespass. See Criminal Law.
Trust company banks. See Banks and Banking.

TUBERCULOSIS SANATORIUMS

Six-year statute of limitation runs against right to claim
from county in favor of towns, villages and cities for
refund for support of indigent patients in county sana
torium 285

Tuition. See Normal Schools.
Tuition, See School Districts.
Tuition. See School Districts, transportation.
Undersheriff, See Public Officers—sheriff, deputy.
Unemployment relief commission. See Public Officers.
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Unexpended balance. See Appropriations and Expenditures. Page
Unexpended balance. See Counties.
Unfair trade practices. See Trade Regulation.
Union free high schools. See School Districts, transportation.
United States shield. See Criminal Law.

UNIVERSITY

Regents may enter into proposed agreement with U. S. de
partment of agriculture 22

Ch. 354, L. 1923, does not prohibit contributions by regents
to maintenance of forest products laboratories in ex
change for teaching and research facilities 22

Regents had authority to enter into submitted agreement,
although remaining in force until canceled by mutual
consent 22

Registrar should note in xecords change of name of minor
or adult student 627

Utility corporation of Wisconsin. See Constitutional Law.
Utility corporation of Wisconsin. See Public Officers.
Vending machines. See Criminal Law, gambling.
Venue of prosecution. See Abandonment.
Village board. See Public Officers.
Village clerk. See Public Officers.
Village trustees. See Public Officers.
Villages. See Municipal Corporations.
Vocational education. See Education.
Voluntary assignments. See Trade Regulation.
Weed commissioner. See Public Officers.
Weight limitations. See Automobiles, law of road.
Well pollution. See Public Health.
Wholesale fish markets. See Fish and Game.
Wild life refuges. See Fish and Game.
Wild life, fish and game refuges. See Public Lands. -
Wisconsin general hospital. See Indigent, Insane, etc.
Wisconsin general hospital. See Public Health.
Wisconsin reports. See Constitutional Law.
Wisconsin reports. .See Public Printing.

WISCONSIN STATUTES

Ch. 5, L. 1931, controls for 1930 taxes over provisions of
statutes inconsistent therewith 150

Ch. 253, L. 1931, re-enacting 6.14 (1) without inclusion of
words added to section by ch. 55, L. 1931, but without
indicating omission of such words, did not repeal ch. 55. 558

Amendments of 71.095 (2), 71.09 (4) (c) and 71.05 (2) (d)
made by chs. 434, 448 and 453, L. 1931, are all in effect
notwithstanding later chapters re-enacted sections with
out incorpoi'ating changes made by earlier ones 716

Effect of amendment to 29.28 (2) as made by ch. 338, L.
1931, is to add Lake Koshkonong to waters in which
fishing through ice is permitted by 29.28 (2) as amended
by ch. 277, L. 1931 1002

Sec. 29.285 (2), prohibiting possession of cisco nets in cer
tain counties, being later enactment, supersedes 29.35, -■
authorizing licensing of such nets 1043

Bill drafting—methods explained 1070

Witness fees. See Legislature.
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WORDS AND PHRASES Page
Road house is inn or restaurant in suburban or rural locality

which caters especially to transient pleasure seekers;
county board cannot license such road house 7

Securities—contracts involving securing of capital by sale
of coupon books for future redemption and providing
trust funds from gross profits to be paid to purchasers
of coupon books, should be held to be securities 176

Successful experience requirement of teacher within mean
ing of 40.37 (3) is satisfied with less than full year of
successful experience 331

Practice teaching in high school training department is not
"successful experience" 331

Owner as used in 83.07 and 83.08 includes mortgagees and
other lien holders having vested property right in land
to be acquired by condemnation 411

Rabbits are not included in words "any horses, cattle, sheep,
lambs, or other domestic animals" as those terms are
used in 174.01 461

Employees—members of real estate brokers' board are offi
cials and hence are not entitled to benefits of work
men's compensation act 511

Year—under 59.03 (2) and 59.06 (2), limiting number of .
days "in any one year" for which member of coxmty
board may receive per diem, official year of member is
meant and begins, as to him, when he qualifies 730

Drug sundries as store sign is of similar meaning to "drug
store," and its use by stores that are not regular phar
macies is prohibited 778

Board and lodging—^home in which child is to be boarded
and lodged under 40.34 (4) must be home of some third
person, who furnishes board and lodging to child, not
leased premises where children cook their own meals
and do their own housekeeping 1215

Delinquency defined 1252
Impaired defined 1252

WORKMEN'S COMPENSATION

Plan giving stated percentage of credit or return of premi
um based upon experience of current policy year may
legally be approved as part of compensation insurance
merit rating system, as also may plan of like credits
and debits or returns and additional charges, if plan is
such as not to be in fact discriminatory between risks
nor to impair financial structure of insurer 317

Members of real estate brokers' board are officials and not
employees; hence are not entitled to benefits of act. .. 611

District attorney, upon request of industrial commission,
must prosecute suits relating to assignment of wage
claims to industial commission 1270

X ray films. See State Property,
Year. See Words and Phrases.
Zoning ordinances, county. See Counties—ordinances, zoning.
Zoning ordinances, county. See Bridges and ffighways.
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