
OPINIONS

OF THE

Attorney General

OF THE

STATE OF WISCONSIN

VOL. XIX

January 1, 1930 through December 31, 1930

JOHN W. REYNOLDS

Attorney General

MADISON, WISCONSIN

1930





ATTORNEYS GENERAL OF WISCONSIN

PROM THE ORGANIZATION OP THE STATE

JAMES S. BROWN, Milwaukee from June 7,1848, to Jan. 7,1850
S. PARK COON, Milwaukee— from Jan. 7, 1850, to Jan. 5,1852
EXPERIENCE ESTABROOK,
Geneva from Jan. 5,1852, to Jan. 2,1854

GEORGE B. SMITH, Madison from Jan. 2,1854, to Jan. 7,1856
WILLIAM R. SMITH, Mineral Point from Jan. 7,1856, to Jan. 4,1858
GABRIEL BOUCK, Oshkosh —from Jan. 4,1858, to Jan. 2,1860
JAMES E. HOWE, Green Bay from Jan. 2,1860, to Oct. 7,1862
WINFIELD SMITH, Milwaukee from Oct. 7,1862, to Jan. 1,1866
CHARLES R. GILL, Watertown from Jan. 1,1866, to Jan. 3,1870
STEPHEN S. BARLOW, Dellona from Jan. 3, 1870, to Jan. 5,1874
A. SCOTT SLOAN, Beaver Dam from Jan. 5,1874, to Jan. 7,1878
ALEXANDER WILSON, Mineral
Point from Jan. 7,1878, to Jan. 2,1882

LEANDER P. FRISBY, West Bend—from Jan. 2,1882, to Jan. 3,1887
CHARLES E. ESTABROOK, Manito-
woc from Jan. 3,1887, to Jan. 5,1891

JAMES L. O'CONNOR, Madison from Jan. 5,1891, to Jan. 7,1895
WILLIAM H. MYLREA, Wausau from Jan. 7,1895, to Jan. 2,1899
EMMETT R. HICKS, Oshkosh from Jan. 2,1899, to Jan. 5,1903
LAFAYETTE M. STURDEVANT,

Neillsville from Jan. 5,1903, to Jan. 7,1907
FRANK L. GILBERT, Madison from Jan. 7,1907, to Jan. 2,1911
LEVI H. BANCROFT, Richland

Center from Jan. 2,1911, to Jan. 6,1913
WALTER C. OWEN, Maiden Rock from Jan. 6,1913, to Jan. 7,1918
SPENCER HAVEN, Hudson from Jan. 7,1918, to Jan. 6,1919
JOHN J. BLAINE, Boscobel from Jan. 6,1919, to Jan. 3,1921
WILLIAM J. MORGAN, Milwaukee from Jan. 3,1921, to Jan. 1,1923
HERMAN L. EKERN, Madison from Jan. 1,1923, to Jan. 3,1927
JOHN W. REYNOLDS, Green Bay__from Jan. 3,1927, to



i f... .• •A. .-.s.

ATTORNEY GENERAL'S OFFICE

JOHN W. REYNOLDS ^Attorney General
H. A. MINAHAN*-- Deputy Attorney General
JOSEPH E. MESSERSCHMIDT ;__Assistant Attorney General
MORTIMER LEVITAN-: Assistant Attorney General
T. L. MCINTOSH Assistant Attorney General
F. C. SEIBOLD Assistant Attorney General

SUEL 0. ARNOLD** • Assistant Attorney General
FRANK W. KTUEHL : Assistant Attorney General
HERBERT H. NAUJOKS Assistant Attorney General
ADELINE J. MEYER : • Assistant Attorney General
SAMUEL BRYANf - i__Assistant Attorney General
A. T. TORGE .—.Assistant Attorney General

R. M. ORCHARD Assistant Attorney General

* Resigned November 25, 1930.
** Resigned January 4, 1930.
t Appointed January 6, 1930.

.  . -r-i i'iO.'



OPINIONS

OF THE

ATTORNEY GENERAL

OP

WISCONSIN

VOL. XIX

Courts—Erroneous Sentences—Minors—Children's Code
—Boy sentenced to industrial school for boys before he is
twelve years of age should be returned to couTt with request
that he be sentenced according to law.

January 2, 1930.

Board of Control.

You refer to ch. 439, Laws 1929, generally i*eferred to as
the children's code, which provides that no children shall
be committed to the industrial school for boys at Waukesha
prior to the age of twelve years. See sec. 48.14, Stats.
You state that a boy was committed to the industrial

school, from Milwaukee, who is not yet twelve years of age,
and you ask to be advised:

1. Shall this boy be returned to the court? This can be
answered in the affirmative and the court should be asked

to change its ruling and rescind the commitment to the in

dustrial school for boys in Waukesha.
Answer to your first question makes it unnecessary to

answer your second question.

JEM
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Courts—Minors—Board of control is made legal guardian
by sec. 48.22, Stats., of all children committed to state pub
lic school and cannot be supplanted by new guardian on
petition of minor so committed after he has attained age of "
fourteen years.

January 2, 1930.
Board of Control.

You state that M. B., bom August 30, 1912, was com
mitted to the state public school from Oconto county as a
dependent child; that such state public school is in receipt
of a letter from an attorney who states the following:

"I am writing to advise you that upon the application of
M. B. who is now over the age of eighteen years, H. S. of
this county has been appointed guardian of her person and
estate. The law of this state gives minors over fourteen
years of age the right to select their own guardian."

You state further that it has always been the understand
ing of your board that children committed to the state pub
lic school are under the guardianship of the state board of
control until they reach their maturity; as this child is still
a minor, it is your understanding that the original commit
ment to the state public school makes this board the guard
ian. You submit the following question:

"Is it possible for the guardianship of the state board of
control to be supplanted by an action such as is referred to
in the above quotation?"

This question must be answered in the negative. In an
official opinion by this department, in XIII Op. Atty. Gen.
466, a similar question was answered in the negative. On
page 467 it was stated:

"I think that the statutory guardianship of the board of
control cannot be superseded by an order of the county court
merely appointing a guardian over the child, and that as
long as the commitment order of the superior court remains
unmodified by that or another court of competent jurisdic
tion such statutory guardianship of the board continues in
full force and effect. * * *"

We see no reason for changing the ruling in said opinion.
The state board of control is made the legal guardian of all
children committed to the state public school, under sec.
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48.22, (2). This is a special provision and is controlling in
all commitments to the state public school. The provision
in the statute that a child over the age of fourteen years
has the right to nominate its own guardian is not applicable
to such cases.

JEM

Mothers' Pensions—Children's Code—Aid may be grant
ed under par. (c),subsec. (5), sec. 48.33,Stats.,as amended

by ch. 439, Laws 1929, in case where family has moved
from another state into this state and has not yet gained
legal settlement in municipality of state.

January 2, 1930.
Board of Control.

You state that the county judge of Racine county has in
quired if aid may be granted to the dependent children of
one, Mrs. H, under the provisions of par. (c), subsec. (5),
sec. 48.33 as amended by ch. 439, Laws 1929, commonly
known as the children's code.

You state the facts in the case as follows:

"Mrs. H., the mother of four children 16 years of age
and under, has made application to the municipal court of
Racine county for aid for her dependent children. In June
1929 this family moved from Kokomo, Indiana, to Racine,
Wisconsin, where the husband of this woman died in
August 1929, leaving them dependent."

You ask to be advised if these children would be eligible
to receive aid under the provisions of the statute referred

to.

Par. (c), subsec. (5), sec. 48.33, as amended by ch. 439,

Laws 1929, reads thus:

"In cases in which all other conditions for granting aid
shall be satisfied but in which the child does not have a legal
settlement in the county in which application for aid is
made, such aid may be granted in the discretion of the
court, but only with the approval of the state board of con
trol. The entire amount paid from county funds as aid in
such cases shall be recoverable from the state out of the
appropriation made by subsection (13) of section 20.17.
Such aid shall not operate to prevent the gaining of a legal
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settlement within the county, and shall be chargeable to the
state only until the child shall have acquired such legal set
tlement."

This statute is broad enough to cover a case where the
family has moved from another state to the state of Wis
consin as well as cases where the family has moved from
one county into another. I find no provision in the statutes
which would lead me to the conclusion that it was not in
tended to cover a case such as you present.
Your question must be answered in the affirmative.

JEM

Mothers' Pensions—Aid may be granted under par. (b),
subsec. (5), sec. 48.33, Stats., if family has resided one year
in county although it has received public aid during said
year.

January 2, 1930.
Board of Control.

You state that the judge of the juvenile court of
county has submitted an order to your board in which it
grants aid to one Mrs. A., residing in M., Wisconsin, and
her five dependent children. The facts as presented by said
judge are as follows:

' On June 10, 1928, Mrs. A. came to M., Wisconsin, where
her son, L., age 23, was employed. With her son's aid she
rented a furnished rooming house and attempted to keep
roomers but failed in this and applied to the juvenile court
of county on 9—26—28 for aid for her dependent chil
dren. At that time her application for aid was denied on
the grounds that she did not have a legal settlement in
county. She was then referred to county outdoor poor
relief department where she has been receiving aid since
that time.

"On 9—21—29 Mrs. A. again applied for aid and at a
hearing before the Honorable Judge on 10—28 29
Mrs. A. was granted a pension of $75 per month; subject to
the approval of the state board of control under the provi
sions of subsec. 5 (c), sec. 48.33 which has been included in
chapter 439, laws of 1929, commonly known as the chil
dren's code."

It would appear from the facts stated that Mrs. A. and
her family came to M. in June, 1928, and in September of
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that year made application for aid for her dependent chil
dren, which was denied; that she was then granted public
aid by county, and in September, 1929, again made ap
plication for aid for her dependent children. It also appears
that she has resided in county for a full year, during
which time she has received public aid. The board wishes
to be advised if this case comes within the provisions of
subsec. (5), par. (c), sec. 48.33, Stats., as amended by sec.
9, ch. 439, Laws 1929, known as the children's code or
whether she comes within the provisions of subsec. (5) (b)
of said sec. 48.33.

As I have come to the conclusion that she comes within
the provisions of subsec. (5) (b) of sec. 48.33,1 will quote
only said section. It provides as follows:

"Such child must have a legal settlement in the county in
which application is made for aid; but such child may, with
the approval of the court, reside and be cared for outside of
the county while receiving aid. For the purposes of this
section, the receipt of public aid during the year next pre
ceding by the family of any child shall not bar such child
from having a legal settlement in the county."

You will note that here it is expressly provided that for
the purposes of this section the receipt of public aid during
the year next preceding by the family of any child shall not
bar such child from having a legal settlement in the county.
This is controlling in this case, as this is a special provision
which governs all cases coming within its special provision.
You are therefore advised that this case comes within the

above-quoted subsec. (5) (b), sec. 48.33, as amended.
JEM

-rS-S
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Minors—Children's Code—County from which child is
committed to state public school and in which it has legal
settlement is to be charged at rate of one-half of net costs of

caring for child in that institution as provided in subsec.
(4), sec. 48.20, Stats., as contained in ch. 439, Laws 1929,

instead of four dollars per week as provided in subsec. (3),
sec. 48.07, Stats. 1927, even though commitment was made

prior to enactment of ch. 439.

January 3, 1930.
Board of Control.

You state that in the enactment of ch. 439, Laws 1929,
commonly known as the children's code, sees. 48.06 to 48.12,
among others, were repealed, and subsec. (4), sec. 48.20
amended; that under the provisions of subsec. (3), sec.
48.07, Stats. 1927, the county from which a dependent and
neglected child was committed to the state public school was
liable for his maintenance at the rate of $4.00 per week dur
ing the period of temporary commitment; that under the

provisions of subsec. (4), sec. 48.20 as contained in ch. 439,
Laws 1929, the so-called children's code, the county in
which the child has a legal settlement is liable for the main

tenance of the child committed to the state public school at
a rate which is to be one-half of the net cost of caring for

the child in that institution.

You state that the question has been raised whether the
board is to continue to charge the counties at the rate of

$4.00 per week for the maintenance of dependent and neg
lected children who have been committed to the state public

school prior to the enactment of ch. 439, Laws 1929, or
whether the provisions of the new law are applicable, under
which it is necessary for you to charge the counties of legal
settlement one-half of the net cost of caring for children
committed to the state public school.
The new law became effective August 31, 1929. Subsec.

(3), sec. 48.07 has been repealed. The only statute now in
force, which authorizes a charging of one-half of the net

costs to the county, is sec. 48.20 (4) as contained in ch. 439,
Laws 1929, commonly known as the children's code.
I am of the opinion that you are to make the computations

according to the present law. There is no contractual rela-
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tion between the state and county concerning a cpinmitm^iit,
to the state institution. The right to ciarg4^be:CG0n€y;fe.;
fixed by statute and the only statute "to" go by now is that
of sec. 48.20 (4) of the present statute.
JEM

Appi'opriations and Expe'oditures—Department of Agri
culture and Markets—Appropriation to department of ag
riculture and markets as contained in sec. 20.60, subsec.
(6), par. (h), Stats., as amended in sec. 3, ch. 489, Laws
1929, of $23,000 annually without designating purpose of
appropriation should be audited by department of state to
pay claims for state fair permanent improvements if such
appropriation is used for such purpose.

January 3, 1930.
Department of Agriculture and Markets.

Attention Chas. L. Hill, Chairman
In your communication of December 20 you refer us to

sec. 3, ch. 489, Laws 1929, which appropriates §23,000 an
nually to your department, without designating the purpose
of the appropriation.

You state that you are of the opinion that the legislature
intended this money to be used for state fair permanent im
provements and equipment as in previous years, and believe
that we will find the records of the finance committee indi
cating this. You ask to be advised if the department of
state should audit and pay claims for state fair permanent
improvements and equipment under sec. 20.60 (6) (h).
Said section as contained in sec. 3, ch. 489, Laws 1929,
makes an appropriation from the general fund to the de
partment of agriculture in the following language:

"On July 1, 1929, fortj'-nine thousand dollars, and on
July 1, 1930, twenty-three thousand dollars. Of the amount
appropriated on July 1, 1929, twenty thousand dollars shall
be used for no other purpose than the construction of an
addition to the horticultural building, and six thousand dol
lars for the payment of the state's portion of the cost of
sidewalks on Greenfield Avenue and of pavement on Sev
enty-Seventh street."
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,  . appears from the above provision of the statute that
;.&re is-^\a^^-opri'aBon for 823,000 for the year 1929 and
a'lso for the year 1930, without designation of the purpose
of it. The fact that it does not designate a specific purpose
for which the money is to be used does not militate, in my
opinion, against the legality of the appropriation. I have
examined the minutes of the joint committee on finance of
the 1929 session of the legislature and I find on p. 287, un
der meeting No. 73, Monday, June 24, 1929, the following:

"State Fair—Permanent Property & Improvements—Mr.
LaBar moved that they be allowed $23,000 each year for
this purpose. Motion seconded by Mr. Eastman, and unani
mously carried the following members being present: Sen
ators Blanchard, Duncan, Johnson; Messrs. Beggs, East
man, Hilker, Hoesly, LaBar and Shaiiger."

I am of the opinion that the department of state should
audit and pay claims for the state fair permanent improve
ments and equipment under sec. 20.60 (6) (h) if the money
is used for that purpose by your department.
JEM

Indigent, Inscme, etc.—Blind—Provision of sec. 47.08,
Stats., granting pensions to blind persons, is mandatory.

Person committed to county home is not entitled to blind
pension for that reason, although he may otherwise be qual
ified to receive such aid.

Town in county where county system of caring for poor
has been introduced is not required to care for poor who
have legal settlement in such town; that must be done by
county.

January 3, 1930.
Hans Hanson,

DistHct Attorney,
Black River Falls, Wisconsin.

Under date of December 16, 1929, you have submitted to
this department for opinion, the following statement of
facts:

One "A" and his wife, both of whom are blind, are resi
dents of and have a legal settlement in the town of Brock-
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way, Jackson county. About three years ago "A" applied
for, and was granted a blind pension of S30 per month by

your county board. The couple have four children, two of
whom are blind, and are now attending the Wisconsin school
for the blind; the other two children, both gilds, aged eight

and eleven years, respectively, live at home with their par
ents, and attend rural school. These two children are not
blind. Prior to the annual session of your county board,
the wife of "A" filed an application for a blind pension.
"A" and Mrs. "A" come within the provisions of sec. 47.08.

At the last session of your county board the committee on
blind pension applications recommended to the board that
the pension of "A" be discontinued and the application of
Mrs. "A" was denied, and that Mr. "A" and Mrs. "A" be
made county charges and that they be committed to the
county home. The reason for this recommendation was that
these people could be kept at the county home at less ex
pense, and for the further reason that they would be given
far better care at the county home than they were getting
now, due to the fact that they are unable to take care of
themselves. That proceedings were taken by yourself this
summer to have the two girls committed to the state home
at Sparta, but the parents objected so strenuously that this
proceeding was held up, and is now in abeyance. These
people live in filth and squalor, and do not get proper nour
ishment. If they did not have these two children at home
they would not only be helpless but in constant danger from
fire, accident, etc. They squander their pension and spend
it long before they get it. They do not know the value of
money. At the present time they owe a great many bills
with local merchants and they have no way of paying them
as their pension is all gone for this quarter, and no more
will be forthcoming. The officials of the town of Brock-
way contend that they are county charges, and will not pay
their accounts.

You state that you are of the opinion that the county
board can neither take away from "A" his pension nor deny
the application of Mrs. "A". You also state that as the
county board, however, has taken away "A's" pension, and
denied the application of Mrs. "A" the question arises as fo
who shall grant aid to this family; that they have no pen-
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sion and no moans of any kind. You ask whether the town
of Brockway is bound to support them or whether the
county clerk may issue his orders to "A" for blind pension
as heretofore.

You also ask whether-"A" and Mrs. "A" can be com
mitted to the county home by the county judge, under the
provisions of sec. 49.07. You state that these persons have
no money to take an appeal from a decision of the county
board under sec. 47.09. You further state that you-believe
that under the circumstances it would be better to have the
husband and ̂ vife committed to the county home, and the
two children to the state school at Sparta as dependent and
neglected children; that it is not safe for these people to
continue to live in the manner they are now living, and that
it would be cheaper for the county to keep them in these in
stitutions, to say nothing about the much better care they
would receive.

You ask whether we know of any legal objections to com
mitting these persons to these institutions.
The provisions of sec, 47.08, Stats., granting pensions to

blind persons, is mandatory in all cases where the person
comes clearly v/ithin its provisions. You state that "A" and
Mrs. "A" are within the call of this statute. This being
true, the action of the county board is erroneous, and the
proper procedure would be for "A" and Mrs. "A" to take
an appeal to the county court, under sec. 47.09. As they are
without means, this may not be a practical remedy for them.
It will be youi- duty, as district attorney, to see to it that
these persons have all their legal rights, as far as possible.

If the facts are correctly stated by you, they may be com
mitted to the county home under sec. 49.07. The following
language applies to persons circumstanced as "A" and Mrs.
"A":

"Whenever it shall appear * * * that any person
having a legal settlement therein is without sufficient means
of support and necessary care and is by reason of sickness,
infirmity, decrepitude, old age, drunkenness or pregnancy
likely to become a public charge, either temporarily or per
manently, or that such person lives in a state of indigence,
squalor or filth likely to induce disease, * * * such
judge may commit such person to the county home of his
county, * *
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An application should be made to the county judge to
have "A" and Mrs. "A" committed to the county home. It
will then be the duty of the county judge to determine
whether the facts exist such as you have described in your
letter. If they do, he may commit them to such home. After
they are committed to the county home, they will no longer
be entitled to the blind pension. You will note that under
sec. 47.08 (2) (c) it is provided that a person in order to be
entitled to a blind pension must not be an inmate of any
state, county or municipally owned charitable reformatory
or penal institution in this state.
The mere fact, however, that "A" and Mrs. "A" and their

children may be taken care of in the different institutions
that you refer to more cheaply than in a private home se
cured for them by public aid is not sufficient reason for
breaking up the family and committing them to these insti
tutions. But if the facts exist, such as you present, that
they are living in filth and squalor, and they have no ability
to take care of themselves properly and safely, then the
county court, upon finding such facts, has sufficient grounds
to commit them to the institutions as suggested.
The question as to whether the town in which they have

a  legal settlement should support them depends upon
whether the county is under a township system or county
system of caring for the poor. Assuming that the county
is under the county system of caring for its poor, you are
advised that the town in which they have a legal settlement
is not required to support them as paupers. That will be
the duty of the county.
JEM

Prisons—Jails—Public Health—Venereal Diseases—In

mate of county jail may not be transferred to state institu
tion under facts* presented in request for opinion.

January 8, 1930.

Dr. C. a. Harper,

State Health Officer.
With your request for an opinion you enclose a letter

from the state board of control. This states that one M. R.

was convicted of fraud on an innkeeper, contrary to sec.
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343.02, Stats., and was placed on probation to the board of
control for one year, by Circuit Judge George Thompson,
of Pepin county. Without giving the procedure, this letter
states that M. K. has been returned to the county jail; and
that he is afflicted with a venereal disease. It states further
that M. R. has no legal residence in Wisconsin; that the case
may be a "men1:al case" and that "facilities for observation

and treatment at the Durand jail are inadequate and it is
desired to get this man in an institution where he may re
ceive treatment for his diseases and at the same time be un
der observation as to his mental condition, in order that we
may more intel.igently handle his case if he again becomes
able to work."

You inquire whether M. R. may be committed to the state
hospital at M^mdota for treatment, under sec. 143.07,
subsec. (6), Stats.

Subsec. (6), sec. 143.07, Stats., among other things,
makes provision for the cost of maintenance when the per
son is indigent, in the case of confinement in accordance
with the provisions of sec. 143.07, Stats. Action under
subsecs. (5) and (6), sec. 143.07 is by and subsequent to
commitment by the judge of a court. I am unable to ascer
tain from the facts in the letter of the board of control to
you, by what authority M. R. was "returned" to the county
jail, but will assume that he was committed by order of the
court. Under that circum.stance, it has been previously held
that the board of control has no power to transfer a patient
from a county jail to a state institution for treatment. XII
Op. Atty. Gen. 475.
Par. (b), subsec. (6), sec. 143.05 reads as follows:

"When a person confined in a jail, county asylum, work
house or countj' home has a disease which the local health
officer deems dangerous to the other inmates or the neigh
borhood, the board shall, by its order in writing, direct the
removal of such person to some hospital or other place of
safety, there to be provided for .securely kept. If he recover
he shall be returned; and if he was committed by a court
or under process the removal order or a copy shall be re
turned by the board, with their doings thereon, to the com
mitting court officer."

This subsection provides for removal from a county jail,
but under the ])rocedure therein outlined, which is appar-.
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ently not that which is contemplated in the facts you pre
sent.

I am unable to find authority that you proceed as re
quested by the board of control. Should the assumption I
have made not be in accordance with the facts, please com
municate again and the matter will be further briefed.
FWK

CHminal Laiv—Prisons—Sentence to state prison ran

concurrently with sentence to reformatory in case of pris
oner in state reformatory who broke his parole, was sen
tenced to state prison for one year, escaped from sheriff on

way to prison and, on being recaptured, was returned to re
formatory, where he served balance of sentence, which was
more than one year; prisoner must be discharged at expira
tion of term at reformatory.

January 10, 1930.
Board of Control.

You state that one "B" was sentenced to the Wisconsin

state reformatory under date of June 13, 1924; was paroled
on October 9, 1925, and violated the parole on October 11,

1925 and was returned to the Wisconsin state reformatory
on January 23, 1928; that he will be eligible to discharge
from the Wisconsin state reformatory on January 28, 1930;
that during the time that he was a parole violator, he was
arrested, convicted and sentenced to the Wisconsin state

prison for a term of one year for forgery; that he escaped
from the sheriff while en route to the prison when the
sheriff fell asleep, and after his return to the Wisconsin

state reformatory it was learned from the sheriff of Sawyer
county that he was wanted in that county on this commit
ment to the prison; that E. H. Eklund has been served with

a copy of the commitment of this man to the Wisconsin state
prison for one year for forgery, dated December 6, 1927,
and that he advises that the sheriff of Sawyer county will
call for this man at the reformatory on January 29, to take
him to the Wisconsin state prison.
You state that under a former ruling of this office it

would appear that since this man has served more than one
year in the state reformatory after having been sentenced



14 Opinions of the Attorney General

to the Wisconsin state prison the sentence to the Wisconsin
state prison has been served concurrently with the serving
of the balance of his term at the state reformatory, and that
therefore no further service is required by this man on his

sentence to the prison.
You ask to be advised whether your conclusions are cor

rect.

We agree with you in your conclusions. The case is ruled
by our statute, sec. 359.07, the material part of which reads

thus:

*  * All sentences shall commence at twelve
o'clock, noon, on the day of such sentence, but any time
which may elapse after such sentence, while such convict is
confined in the county jail or is at large on bail or while his
case is pending in the supreme court upon writ of error or
otherwise, shall not be computed as any part of the term of
such sentence; provided, that when any person is convicted
of more than one offense at the same time the court may im
pose as many sentences of imprisonment as the defendant
has been convicted of offenses, each term of imprisonment
to commence at the expiration of that first imposed, whether
that be shortened by good conduct or not; and provided
further that when any convict confined in said prison shall
escape therefrom, the time during which he unlawfully re
mains absent from the prison after such escape shall not
be computed as any part of the term for which such prisoner
was sentenced to be confined in the prison."

In the case of Application of McDonald, 178 Wis. 167, our

court held that under facts somewhat similar the two sen

tences ran concurrently. The only difference between the
facts in that case and those presented by you is that in that
case both sentences were to the state prison, while in this
one sentence was to the state prison and the other to the

reformatory. I do not believe that in legal effect a distinc

tion can very well be made. In both cases the prisoner was
in the hands of the officers of the state and he could not

have returned to the prison if he had so desired as he was

held a prisoner in the reformatory. You are therefore ad
vised it is my opinion that the sentence to the state prison
ran concurrently with the sentence to the reformatory and
that he has served both and must be discharged from con

finement at the expiration of his term in the reformatory.
JEM
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Courts—Public Officers—DistHct Attorney—Justice of

Peace—It is duty of any justice of peace, or other magis
trate, upon complaint made to him, to reduce to writing both
complaint and criminal warrant issued under provisions of
sees. 360.02 and 361.02, Stats.

District attorney's duties commence after issuance of
such warrant as prescribed in sec. 59.47, Stats.

January 14, 1930.

Stanley A. Staidl,

District Attorney,

Appleton, Wisconsin.

In your letter of recent date you submit the following
question for an opinion, viz.:

"Is it the duty of the district attorney to draft complaints
and warrants of all criminal actions whether misdemeanors
or felonies to be later signed by the court having criminal
jurisdiction?"

You call our attention to the provisions of sees. 59.47 and

355.17, Stats., and state that you find nothing therein indi
cating that it is the duty of the district attorney to draft
such complaints and warrants.
The first section cited by you (59.47) enumerates the

duties of district attorneys and so far as is here material,
reads:

"District attorney; duties. The district attorney shall;
«<♦ « «

(2) Prosecute all criminal actions, [here follow certain
exceptions noted] before any magistrate in his county,
*  * * when requested by such magistrate; and upon
like request, conduct all criminal examinations which may
be had before such magistrate, * *

The other section you cite (355.17) prescribes the duties
of district attorneys after preliminary examination when
the defendant shall have been committed to jail or held to
bail, etc., and is in no wise material to a solution of your
question, and for that reason will not be set out herein.

Standing alone and unaided by any other statute and in
the absence of any judicial construction of the same by our
court, I think that the above-quoted section (59.47) might
be quite correctly construed to include within the duties of
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district attorneys the drafting of criminal complaints and
warrants.

However, the opposite construction must necessarily be
placed upon such section in view of the holding of the su
preme court of the United States in the case of Cohens v.
Virginia, 19 U. S. (6 Wheat.) 264, 408, 5 L. ed. 257, and
more especially in the light of sees. 360.02 and 361.02, Stats.
Respectively, such sections, read:

"Warrant, when to issue. Upon complaint made to any
justice of the peace by any constable or other person that
any such offense has been committed within the county he
shall examine the complainant on oath and the witnesses
produced by him, aiid shall reduce the complaint to writing
and cause the same to be subscribed by the complainant;
and if it shall appear that such offense had been committed
the said justice shall issue his warrant, reciting the sub
stance of the complaint, and requiring the officer to whom
it is directed forthwith to arrest the accused and bring him
before such justice, or some other justice of the same
county, to be dealt with according to law; and in the same
warrant may require the officer to summon such witnesses
as shall be named therein to appear and give evidence at the
trial."

"Complaint and warrant. Upon complaint made to any
such magistrate that a criminal offense has been committed,
he shall examine, on oath, the complainant and any witness
produced by him, and shall reduce the complaint to writing
and shall cause the same to be subscribed by the complain
ant; and if it shall appear that any such offense has been
committed the magistrate shall issue a warrant reciting the
substance of the accusation, and requiring the officer to
whom it shall be directed forthwith to take the person ac
cused and bring him before the said magistrate, or before
some other magistrate of the county, to be dealt with ac
cording to law; and in the same warrant may require the
officer to summon such witnesses as shall be therein named
to appear and give evidence on the examination."

With the th)'ee foregoing quoted sections before us, there
remains no doubt of whose duty it is to draft the papers in
quired about. Both of said sections (360.02 and 361.02) in
no uncertain terms prescribe that it is the duty of the jus
tice or other raagistrate to whom complaint is made to re
duce to writing both the appropriate complaint and war
rant in the cases therein provided.
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In the Cohens-Virginia case, it was held that to prosecute
a suit is, according to the common acceptation of language,
to continue a demand which has been made by the institu
tion of process in a court of justice.

"To commence a suit, is to demand something by the in
stitution of process in a Court of justice; ♦ * * and
the prosecution of that suit is its continuance." (P. 408.)
HAM

Appropriations and Expenditures—University—Appro
priation of $550,000 made by legislature of 1925 for addi
tion to library and equipment was repealed by legislature of
1929.

January 15, 1930.
J. D. Phillips, Business Manager,

University of Wisconsm.
You state that at the request of the board of regents you

submit the following question to the attorney general:

"Was the appropriation of $550,000 made by the legisla
ture of 1925 for an addition to the library and equipment
repealed by the legislature of 1929?"

The appropriation for an addition to the library was
made by ch. 334, Laws 1925, creating par. (n), subsec. (1),
sec. 20.41, Stats., which provided in part:

"For construction and equipment of buildings and per
manent improvements, the following amounts, provided
that any of the amounts specified, not needed for the orig
inal purpose may, with the consent of the governor, be
added to any one or more of the other appropriations in
this paragraph, and shall thereby become a part of such
appropriation or appropriations:

<<« if if

"On July 1, 1927, five hundred fifty thousand dollars for
an addition to the library and equipment. This appropria
tion shall be available prior to July 1, 1927, if in the opinion
of the governor the revenues of the state exceed the dis
bursements in a sum equal to this appropriation, in which
case contracts may be let for such building and equippient
upon the approval of the governor prior to and in antici
pation of this appropriation. The governor shall fi le a cer
tificate of his findings hereunder with the secretary of
state."
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The minutes of the joint committee on finance, kept in
pursuance of sec. 13.07, Stats., show that at the meeting of
May 15, 1929, at which the university budget bill (815, A.)
was under consideration, Mr. Bingham moved that the uni
versity be allowed |600,000 each year of the coming bien-
nium for special capital and that the $550,000 now on the

statute books for special capital be repealed. The motion
was seconded by Senator Duncan and was carried by a vote

of 10 to 2. It was then moved and carried that with the

addition of this special capital appropriation the budget as
decided upon the preceding day be drafted into bill form.
The university budget bill was finally enacted into ch. 466,

Laws 1929, approved September 4, 1929, published Septem
ber 7, 1929.

Sec. 3, ch. 466, Laws 1929, provided in part:

"Sections 20.41, 36.065, and 36.16, and subsection (1) of
section 142.08 of the statutes, are amended to read: 20.41
APPROPRIATIONS FROM THE UNIVERSITY FUND INCOME. There
is appropriated from the university fund income to the
board of regents of the university:" etc.

The provision for the appropriation of $550,000 for an
addition to the library was omitted from sec. 20.41 as
amended.

When the omnibus bill (850, A.) was under consideration

at the August 22, 1929, meeting of the joint finance com
mittee, according to the minutes:

"It was then decided to include in this bill the specific re
peal of the $550,000 for special capital at the University,
to make certain that the repeal is covered, as it is not defi
nitely certain that the wording of the University bill does
take care of it as it is the intention to do."

Sec. 1 of No. 850, A., as introduced by the committee on
finance, provided:

"The last paragraph of paragraph (n) of subsection (1)
of section 20.41 of the statutes is repealed and the balance
in said appropriation is reverted to the general fund."

This section was struck out by amendment 2, S.

An argument might be made that under the statutory
rules for the construction of appropriation statutes (sec.
20.77, Stats., as amended by ch. 97, Laws 1929) the omis-
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sion of the appropriation for the addition to the library did
not operate as a repeal of the appropriation. However, the
rule unquestionably is that the amendment of an act so as
to "read as follows," reciting it as amended, repeals all pro
visions not in the amendatory act. Bogie v. Toivn of Wau-
pun, 75 Wis. 1, 6; State v. Ingersoll, 17 Wis. 631; Goodno
V. City of Oshkosh, 31 Wis. 127; Sydnor v. Palmer, 32 Wis.
406.

"The fundamental rule in the construction of statutes is
to ascertain and give effect to the intention of the legisla
ture." Dagan v. State, 162 Wis. 353, 355.

The minutes of the joint finance committee leave no doubt
as to the intention of the committee in omitting the last
paragraph of par. (n), subsec. (1), sec. 20.41; and it is
highly probable that in enacting the committee bill into law,
the legislature likewise intended to repeal the appropriation
for the addition to the library.

Had there been no further legislative proceedings, it is
doubtful whether any one would contend that the appropri
ation for the addition to the library was still in effect. The
minutes of the finance committee indicate the existence of
some doubt in the minds of the members of the committee
as to whether ch. 466, Laws 1929, wiped out the appropria
tion as intended, and hence they determined to incorporate
an express repeal into bill 850, A. The amendment which
eliminated the provision for the express repeal of the ap
propriation must have been prompted by one of two rea
sons : the legislature might have thought that an express
repeal was useless and uncalled for in view of the fact that
the appropriation had been omitted from the statute; or the
legislature might have thought that by eliminating the pro
vision for express repeal, the original appropriation re
mained in force. In any event, no one would seriously argue
that the action of the legislature in removing from bill 850,
A., the provision for the express repeal of the appropriation
for the library addition showed beyond all reasonable doubt
a legislative intention to make the appropriation available.
In case of doubt, it is the duty of the attorney general to
rule against the payment of money from the state treasury.
See State ex rel Bashford v. Frear, 138 Wis. 536, 541. It
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is the rulinjr of this department, therefore, that the appro
priation of §550,000 ]nade by the legislature of 1925 for
the addition to the library and equipment was repealed by
the legislature of 1929.

ML

Mortgages, Deeds, etc.—Chattel Mortgages—"Authenti
cated copies," as used in subsec. (10a), sec. 59.51, Stats.,
created by ch. 525, Laws 1929, refers to copies of chattel
mortgages authenticated by register of deeds of county
where original mortgage in duplicate is filed, in case of
single mortgage of personal property situated in different
counties.

January 15, 1930.
Clarence E. Einehard,

DistHci Attorney,
Chippewa Falls, Wisconsin.

' You refer to subsec. (10a), sec. 59.51, Stats., created by
ch. 525, Laws 1929, making it the duty of the register of
deeds to file chattel mortgages and conditional sales con
tracts, or authenticated copies thereof, and further provid
ing that all such instruments shall be presented to the reg
ister of deeds in duplicate. You ask who is to make such
authenticated copies.

Although the above cited provision imposes upon the reg
ister of deeds a duty to file authenticated copies, it does not
of itself authorize authenticated copies to be presented for
filing, and it does not recite any situations in which authen
ticated copies may be presented for filing. The only situa
tion we find where authenticated copies are authorized to be
presented for filing is contained in subsec. (3), sec. 241.10,
Stats., created by ch. 525, Laws 1929. That provision pro
vides to the effect that, in the case of a single mortgage of
personal property situated in different counties, copies of
the original mortgage may be authenticated by the register
of deeds in whose office it is filed, and such copies may be
filed in any other counties with the same effect as to the
property therein that the original could have been.

Accordingly it is our opinion that the term "authenticated
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copies," as used in subsec. (10a), sec. 59.51, refers to copies
of chattel mortgages authenticated by the register of deeds
of the county where the original mortgage in duplicate is
filed, in the case of a single mortgage of personal property
situated in different counties.

FCS

Mortga^jes, Deeds, etc.—Chattel Mortgages—Public Offi
cers—Register of Deeds—Under provisions of sec. 241.10,
subsec. (4), Stats., created by ch. 525, Laws 1929, it is duty
of each town, village and city clerk to deliver on or before
first day of January, 1930, instruments and records men
tioned in such section to register of deeds of his county, and
thereafter such register of deeds shall be custodian of same.

January 15, 1930.

N. H. Roden,

District Attorney,

Port Washington, Wisconsin.
In your letter of the 2d inst. you inquire whether or not

under the provisions of sec. 241.10, Stats., created by the
enactment of ch. 525, Laws 1929, it is the duty of the clerks
of the different municipalities to turn over their chattel
mortgage records to the register of deeds of their county.
Your question must be answered in the affirmative under

the provisions of said chapter. Your attention is invited to
the provisions of sec. 241.10, subsec. (4), Stats., which, so
far as is material to the question propounded by you, reads
as follows:

"Each town, village and city clerk shall on or before the
first day of January, 1930, deliver all chattel mortgages and
conditional sales contracts, and all instruments filed and in
tended as such mortgages or contracts, then on file with
him, and all records of the same in his custody, to the reg-
i.ster of deeds of his county, and said register of deeds shall
thereafter be the custodian of the same, and of the records
thereof, and no new filing, indexing, or record thereof need
be made by said register of deeds. * * *"
HAM
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Public OlUcers—Malfeasance—School Districts—School
Board Member—In sale of merchandise by member of
school district board to board not exceeding sum of one
hundred dollars in any one year, officer in question has not
thereby subjected himself to punishment provided in sec.
348.28, Stats.

January 16, 1930.
N. H. Roden,

District Attorney,

Port Washington, Wisconsin.
In your letter of the 9th inst. you request an opinion on

the following statement of facts:

"If a person is a member of a school board, has he the
right to sell to the school district any merchandise whatso
ever? Some attorneys claim that such official has a right to
sell merchandise in hundred dollar lots. Others have held
that he cannot sell any merchandise whatever."

I assume that you inquire whether or not the action of a
school board member in selling merchandise to the board
constitutes an offense punishable under the provisions of
sec. 348.28, Stats. I do not deem it necessary to set out
herein the piovisions of that statute, to which I direct your
attention, and which in my opinion, forms a full and con
clusive answer to your question whether or not the amount
of sale involved is less or more than the sum of one hundred
dollars.

You will observe from a reading of that statute that no
penal offense is committed by the school official involved in
the event that he makes sale of commodities "not exceeding
one hundred dollars in any one year." The statute in ques
tion specifically states:

"* * * but the provisions of this section shall not ap
ply * * * to contract for the sale of printed matter
or any other commodity, not exceeding one hundred dollars
in any one year."

In the enactment of said section the legislature evidently
Intended to permit minor transactions between officers and
the municipality (including school districts) involved. This
is a penal statute and should be strictly construed against
the state.
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A sale of merchandise, therefore, by a school officer to his
school district board involving not to exceed one hundred
dollars in any one year, does not constitute a violation of
the provisions of the section mentioned, although a sale ex
ceeding that amount in any one year is a violation of said
statute punishable by imprisonment in the county jail not
more than one year, or in the state prison not more than
five years, or by fine not exceeding five hundred dollars, as
specified in the statute.

Sec. 62.09 (7) (d), which provides that "No city officer
shall be interested, directly or indirectly, in any * * *
contract to which the city is a party, and * * *, such
contract shall be absolutely null and void and the city shall
incur no liability whatever thereon" is, as you will observe,
applicable only to contracts to which the city is a party, and
has no application to contracts in which a school district is
a party. Diligent search does not disclose a similar statu
tory provision in respect to contracts between members of
a school board and the school district.
HAM '

School Distncts—School Board—Ch. 256, Laws 1929,
validated and legalized certain school boards and acts of
same.

Such school boards consisting of same number of mem
bers and selected in same manner as such boards were con
stituted and selected on effective date of act shall continue
to be so constituted and selected until and unless changed
in manner specified in said chapter.

It is entirely optional with each city to make change in its
school board, and then only in manner prescribed in such
diCl)

January 17,1930.

John Callahan, State Superintendent,
Department of Public Instruction.

In yours of the 13 inst. you state:

"I have been asked by the school board at Port Washing
ton to submit to you the following statement of facts in or
der that they may have your answer to the questions in
cluded.
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"Prior to :i.927 Port Washington was conducting their
schools under a seven member board, as provided in sec.
40.46 of the statutes of 1925. In company with between
forty and fifty other fourth class cities of the state they
failed to change the method of selecting their board to com
ply with subsec. (1) of sec. 40.52 of the statutes of 1927.
At the annual meeting last July they elected three of the
seven members of this board."

With your letter you submit a statement of facts made by
the school board of Port Washington, which reads:

"Port Washington is a city of the fourth class and has
been since 1917, and does still operate under a commission
form of government.
"Prior to May, 1926, the city and part of the adjoining

town made up two separate school districts, each having a
board of education consisting of three members. In May,
1926, the two districts consolidated and elected a school
board of seven members under the provisions of sec. 40.46
of the statutes of 1925, which school district continued to
so operate until July 5, 1929. On July 5, 1929, the school
board accepted the withdrawal of that part of the district
lying outside of the city and since that time the district has
consisted of city territory only.
"The seven members were selected by the district in the

manner provided in sec. 40.46 of the statutes for 1925, and
in this manner they have been selected ever since, and in
cluding the last selection, or the annual meeting in July,
1929, as heretofore stated subsec. (1) of sec. 40.52, statutes
of 1927, was never followed."

On the foregoing you request an opinion on the following
questions:

"(1) Is this board legal?
" (2) How long may they continue to operate in this way;

in other words, does ch. 256 of 1929 make any change man
datory ?"

Ans2ver to Question (1): This question is answered in
the affirmative. Under the provisions of sec. 1, ch. 256,
Laws 1929, the legislature repealed subsec. (1), sec. 40.52,
Stats. 1927.

By sec. 2 of said chapter a new subsection is added to sec.
40.52, Stats., to be numbered and to i-ead:

"(1) The school affaii'S of each city referred to in section
40.50 shall be managed by a board of education consisting
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of the same number of members and selected in the same
manner as such board was constituted and selected at the
time of the taking effect of this subsection. Such board
shall continue to be so constituted and selected until and un
less changed by referendum vote of the electors of such city
as herein provided. Any such city desiring to change the
number of members of such board or the manner of selectT
ing them, or both, may do so either by an ordinance adopted
by the council and approved by a referendum vote of the
electors or by an initiated ordinance under the provisions
of section 10.43. Either of the following two plans may be
adopted and the provisions thereof shall be set forth in the
ordinance:"
(Then follow the two plans, either of which may be adopted)

By sec. 3 of said chapter it is provided as follows:

"All action heretofore taken since July 1, 1927, in the
election or appointment of the members of school boards in
the cities referred to in section 40.50, is hereby validated
and legalized notwithstanding any failure to conform to all
provisions of law governing such election or appointment.
All acts of every such school board heretofore taken since
July 1, 1927, are validated and legalized to the same extent
and with like effect as though such boards were legally con
stituted at the time of taking such action."

From the foregoing quoted portions of said chapter the
following was intended and accomplished: First, under
said sec. 3 of the act the election or appointment of the
members of the board as it was then constituted (July 1,
1929) was validated and legalized; and, second, all of the
acts taken by such board since July 1, 1927 were validated
and legalized.

Sec. 4 of such act provides:

"This act shall take effect upon passage and publication."

It bears the approval of the governor under date of June 28,
1929 and was published on the following first day of July.
On July 2, 1929, therefore, there was then in existence,

in the district under consideration, a perfectly legal board
consisting of the then seven members comprising it. Of
that there can be no doubt.

Your question, however, still persists: Is the board as it
exists at the present time a legal one?
In our opinion that question finds a ready, conclusive and
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affiTmative answer in the provisions of sec. 2 of said chap
ter, which prescribes that the board, after July 2, 1929, the
effective date of the act, shall consist of the same number
of members and be selected in the same manner as such
board was constituted and selected up to the time of the
passage and publication of said chapter; and "shall continue
to be so constituted and selected until and unless changed
by referendum vote of the electors of such city" as therein
provided.

Since, therefore, the board as now constituted consists of
seven members, all of which members were selected in the
manner provided in sec. 40.46, Stats. 1925, the board is at
the present time a legal one under the provisions of said
ch. 256.

Answer to Questioyi (2): Because of what is said above
with respect to the legality of the board as presently con
stituted, it "shall continue to be so constituted and selected
until and unless changed by referendum vote" etc., as speci
fied in said ch. 256; and that chapter does not make it man
datory that any change be made either in the number of
those members or manner of selecting such board. A change
in that respect is entirely optional with the city and may be
brought about in the manner prescribed in said chapter,
only.

HAM

SeJiool Districts—Transportation of School Children
Provisions of sec. 40.34, Stats., as amended by laws of 1929,
do not abrogate or in any way modify or amend provisions
of sec. 40.21, subsec. (6) ; upon failure of home district to
furnish transportation or board and lodging to school chil
dren entitled to such transportation or board and lodging
home district may not escape its obligation to pay tuition
fees of such children in another district.

January 20, 1930.
John Callahan, State Superintendent,

DepaHment of Public Instruction.
In your letter of December 27 last you enclose a state

ment of facts and request an opinion thereon. The state
ment" and question follow, viz.:
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Statement of Facts:

A has three children of school age who reside 2.9 miles
from their home district school. The adjoining school dis
trict is 2.3 miles distant from residence of A, or, in other
words, A resides more than one-half mile nearer to the ad
joining district. A and his wife are physically incapaci
tated to transport their children to their home district and
wish to have their children attend the adjoining school dis
trict. The adjoining school district has ample room and
facilities for such children, but desire that A's district shall
pay the tuition. A's district, however, refuses to pay the
tuition on a theory that sec. 40.34 as amended by the last
legislature makes it optional with the home district as to
whether or not they shall pay tuition for children attending
a school one-half mile nearer than the home district.

Question:

Do the provisions of sec. 40.34 as amended by the last
legislature do away with or abrogate section 40.21 in refer
ence to the compulsory payment of tuition by the home dis
trict under the circumstances above outlined?
Answer: Sec. 40.21, subsec. (6), Stats., was not re

pealed or amended by any law enacted by the legislature of
1929. It reads now as it did prior to the 1929 session of the
legislature as follows:

"PUPILS REMOTE FROM SCHOOL. In case children of school
age reside more than two miles from the schoolhouse in the
home district, and one-half mile nearer another public
school, and transportation is not provided by the home dis
trict, such children may attend the nearer school if the facil
ities for seating and instruction will permit. The clerk of
the school which such children attend shall file with the
clerk of the home district, a statement before the first day
of Julv in each year, showing the name, age, residence, date
of admission, and the attendance of each child admitted
from said district, the rate of tuition per week, month or
year, and the amount of tuition due for each, provided the
tuition below the ninth grade shall not exceed the per capita
cost of instruction, determined as provided in this section.
Upon the filing of such statement, the school board of the
home district shall allow and pay to the treasurer of the
other district, the tuition due."



28 Opinions op the Attorney General

Ch. 26, Laws of 1929 created subsec. (5a), sec. 40.34,
Stats., but such newly created subsection in no way affects
or is material to a solution of the question submitted and
for that reason it will not be set out herein.

Sec. 40.34, Stats., was amended by chs. 159, 182, 493 and
517, Laws 1929; and sec. 6, ch. 530, Laws 1929, amended
said sec. 40.34, as amended by ch. 493, Laws 1929. Said
chs. 182 and 517 have no bearing upon your question and
they will receive no further consideration in this opinion.

Said ch. 159 amended said sec. 40.34 (4), in certain par
ticulars. That chapter went into effect June 9, 1929. In
view of the fact, however, that by the enactment of ch. 493,
Laws 1929, the amendment effected by said ch. 159 was
omitted from said ch. 493 and said sec. 40.34 (4) was
amended in other particulars, immaterial here, we will not
set out the amendment brought about by said ch. 159. Said
ch. 493 became effective September 15, 1929, and, as said
before, it does not contain the amendment brought about bv
ch. 159.

Finally, by the enactment of sec. 6, ch. 530, Laws 1929,
effective September 25, 1929, said sec. 40.34 (4), as amend
ed by said ch. 493, brought back into force the amendment
brought about by said ch. 159. We have therefore, by the
enactment of sec. 6, ch. 530, Laws 1929, the latest amend
ment of said sec. 40.34 and it will therefore be set out here
in. It reads:

"section 6 Subsection (4) of section 40.34, as amended
by chapter 493, Laws of 1929, is amended to read: (40 34)
(4) If, in the judgment of the board, and the parent or
guardian, it is to the advantage of the district and also to
the advantage of the child to provide board and lodging in
lieu of transportation for all or part of the time for chil
dren of the district, residing more than * * *
niiles from the school, the board and parent or guardian
shall enter into a written contract under which such chil
dren .shall be properly boarded and lodged not more than
one mile from the school, and the board shall pay for such
board and lodging from the general fund not to exceed two
dollars per week. The district shall be reimbursed by the
state at the rate of one dollar per week of five days for each
child so boarded and lodged. It shall also be the privilege
of the parent or guardian to select the home in which the
child be boarded and lodged. If the parent or guardian pre-
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fers to transport his child or children he shall be compen
sated and the district reimbursed as provided by subsection
(1) of this section. The board may, if in its judgment it is
to the interest of the district, in lieu of furnishing transpor
tation or board and lodging, pay the tuition of such children
in a school in another distnct ivhich such children can con
veniently attend ivithout transportation."

As you will observe from the foregoing, we now have

before us sees. 40.21 (6) and 40.34, Stats., both of which,
so far as they bear upon the question submitted, are quoted
above.

From a careful reading of such quoted sections we have

concluded that there is no conflict in them. Said sec. 40.34

with its various amendments, brought down to the present

time, in respect to the question submitted merely gives the
school district the option, "in lieu of furnishing transporta
tion or board and lodging," of paying "the tuition of such

children in a school in another district which such children

can conveniently attend without transportation." This op
tion may be exercised, as the statute prescribes, in the place
of furnishing either transportation or board and lodging,

while sec. 40.21 (6), Stats., prescribes that in case children
of school age reside more than two miles from the school
in their home district, and one-half mile nearer another

public school, in the event that transportation is not pro

vided by the home district, such children may attend the
nearer school if the facilities for seating and instruction

will permit, and in such cases it becomes mandatory and

conclusive upon the home district to pay to the treasurer of

the other district, the tuition of school children. In other
words, the home district cannot refuse to furnish transpor
tation or board and lodging and at the same time escape

payment of tuition fees of such children attending school in
another district. Under both or either of such sections of

the statutes (40.21 (6) and 40.34 (4)) upon its failure to

comply with the requirements specified in the latter section,
the home district becomes absolutely liable for the payment
of tuition fees incurred for school attendance in another

district.

HAM
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School Districts—Transportation of School Children—

Any child of school age residing more than four miles from
school of his district may attend school of another district
notwithstanding his home district offers him statutory
transportation; in such case home district shall pay tuition
of such child, under provisions of see. 40.34, subsec. (1),
Stats., as amended by ch. 517, Laws 1929.

January 20, 1930.
John Callahan, State Superintendent,

Department of Public Instruction.

In yours of December 30 last you direct our attention to
ch. 517, Laws 1929, which amends subsec. (1), sec. 40.34,
Stats., and request an opinion on the question submitted in
each of the two following cases, respectively, viz.:

"The first case is in a common school district where the
voters at the last annual meeting instructed the school
board to provide transportation for all pupils living beyond
the two mile limit. The board members did so and provi
sions were made for transporting all such children. One
family living beyond the two mile limit saw fit to send their
children to a school in an adjoining district.
"Question: Is the home district of these children liable

for their tuition?
"The second case is a consolidated school district where

the board members made provisions for transporting all
pupils residing more than one mile from the schoolhouse.
The parents of two children living approximately four miles
from the schoolhouse objected to their children being trans
ported to the home school and are sending these children to
a school in an adjoining district about two miles distant
and it is contended that the home district of these children
must pay their tuition.
"Question: Is the consolidated school district obliged to

pay the tuition of these pupils when provisions have been
made for their transportation to and from the school in that
district?"

Answer to first question: The home district of the chil

dren in the first case had provided the transportation pre
scribed by sec. 40.34 (1), Stats. The provisions of such
section in that respect were held to be mandatory on the

part of the district by our court in the case of Hem v.
Lidher, 197 Wis. 88. Under the provisions of that section,
prior to the enactment of ch. 517, Laws 1929, no further
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duty or obligation rested on the school district. However,
said ch. 517, effective after September 20, 1929, amended
said sec. 40.34 by adding thereto the following:

"provided further, that any child residing more than four
miles from the school of his district may attend the school
of another district, in which case the home district shall pay
the tuition of such child."

Because of said quoted amendment it must be held that
although the district offers the required transportation, it
need not be accepted by "any child residing more than four
miles from the school of his district" and any such child
"may attend the school of another district, in which case the
home district shall pay the tuition of such child."
In the stated case, therefore, the obligation of the home

district to pay such tuition depends on whether or not the
child resides "more than four miles from the school of his
district."

This particular fact is not set out in your statement, so
you will have to apply the rule here stated to whatever that
fact may be, when ascertained, on any given case.

Ayiswer to second question: In view of what is said
above in answer to your first question, it must be held that
a consolidated school district is likewise liable for the tui
tion of children attending school in another district in case
they reside more than four miles from the school of their
own district, notwithstanding their home district offers
them transportation specified in sec. 40.34 (1), Stats.

In the statement of facts given in the second case it is
stated that "the parents of two children living approxi-i
mately four miles from the school house," etc. However,'
you will observe from the statute under consideration that
the option to accept transportation to and from the school
in the home district or attend the school in another district
at the expense of the home district as to tuition fees is ex
tended to those children only who reside "more than four
miles" from their home district school. In order, therefore,
that such tuition may be at the expense of the home district,
even when appropriate transportation is offered, it must
also appear that the statutory requirement as to distance
to the home district school exists.
HAM
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Courts—Indeterminate Sentences—Criminal Laio—Sec

ond Degree Murder—One convicted of second degree mur

der may be given indeterminate sentence to state prison
under sec. 359.05, Stats., but no such person may be given
indeterminate sentence to state reformatory or industrial

home for women under sec. 54.03, Stats.

January 21, 1930,

Herman R. Salen,
District Attorney,

Waukesha, Wisconsin.
You ask whether murder in the second degree can be pun

ished by an indeterminate sentence under sec. 359.05, Stats.,
in view of the provisions of sec. 54.03, Stats.

Sec. 359.05 relates to indeterminate sentence in the case

of punishment by imprisonment in the state prison, except
in the case of certain crimes not pertinent here to enumer

ate.

Sec. 54.03, on the other hand, relates to indeterminate
sentence to the state reformatory or the industrial home for

women. However, an indeterminate sentence may be given
under sec. 54.03 only in the cases of persons "belonging to

either of classes one or two defined in section 54.02." Sec.

54.02 defines certain classes of persons who, in the discre
tion of the court, may be sentenced to the reformatory or
industrial home. Both male persons and female persons
convicted of murder in the second degree are, however, ex
pressly excepted from class one. In other words, no person
convicted of second degree murder may be sentenced to the
reformatory or the industrial home under sec. 54.02. Ac
cordingly, no such person may be given an indeterminate
sentence under sec. 54.03.

There is, therefore, nothing in sec. 54.03 to prevent a per
son convicted of second degree murder from being given an
indeterminate sentence under sec. 359.05.

The question submitted is answered in the affirmative.
FCS
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Criminal Law—Immunity—Application made of provi
sions of sec. 17.16, subsec. (7), Stats., and held to entitle
defendant in pending criminal prosecution to immunity
afforded him thereby.

January 21, 1930.

Stanley A. Staidl,

District Attorney,

Appleton, Wisconsin.
In reply to your letter of the 16th inst. requesting an

opinion as to whether or not the defendant in the case of
State V. Dan Kelly may be prosecuted notwithstanding his
having testified as a witness in a certain recent proceeding
founded on charges filed with the governor against the
sheriff of Outagamie county seeking the latter's removal
from office, you are advised:

In my opinion, the provisions of sec. 17.16, subsec. (7),
Stats., and the testimony of Mr. Kelly in such proceedings
constitute the only solution to your problem. That section
reads:

"No person shall be excused from testifying or from pro
ducing evidence on such hearing for the reason that the
testimony, documentary or otherwise, required of him may
tend to incriminate him, but no person so testifying shall be
prosecuted for or on account of any transaction, matter or
thing concerning which he may have so testified or produced
any documentary evidence, except for perjury committed in
giving such testimony."

The quoted statute discloses quite fully its purpose. In
lieu of denying a witness the right to assert his constitu
tional privilege accorded him under the provisions of sec. 8,
art. I, Wis. Const., that "no person * ♦ * shall be com
pelled in any criminal case to be a witness against himself,"
the statute immunizes him from prosecution "for or on ac
count of any transaction, matter or thing concerning which
he may have so testified or produced any documentary evi
dence." In according him such immunity it precludes the
possibility of the prosecution of a criminal action against
him in the event of his having testified or produced docu

mentary evidence for or on account of the identical trans
action, matter or thing concerning which he has previously
testified under the provisions of the statute.
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You state that Mr. Kelly claims or intends claiming in
the criminal action now pending against him, the immunity
assured him by the statute.
A transcript of the record and testimony in the proceed

ings for the removal of the sheriff of his county discloses
that Mr. Kelly was subpoenaed, sworn as a witness, and
testified therein. Your question still persists: Did Mr.
Kelly during his examination as a witness in said ouster

proceedings testify of or concerning any transaction, mat
ter or thing for which he is being prosecuted in the pending
case against him?

After a careful examination of such transcript we have
come to the conclusion that on direct, as well as on cross-
examination, he testified most emphatically and in great
detail, in several instances, of and concerning the identical
transaction or thing which forms the basis of the criminal
charge for which he is now being prosecuted.
In our opinion we do not believe that it would serve any

good purpose to set out at length herein the testimony which
convinces us that it would be the duty of the court to direct
a verdict of not guilty, upon his motion grounded on proofs
entitling him to the statutory immunity pointed out above.
Under the circumstances, the facts and the law, we be

lieve that the defendant is entitled to the immunity afforded
him by the provisions of the statute above quoted and that
it is your duty to refrain from further prosecution of the
case now pending against him.
HAM

Public Health—Dentistry—Under provisions of sec.
152.05, subsec. (2), Stats., state board of dental examiners

may issue license without examination upon conditions
therein stated; has no authority to waive compliance with
any of conditions therein prescribed.

January 22, 1930.
Board of Dental Examiners,

Tomah, Wisconsin.
Attention S. F. Donovan, D. D. S.

In your letter of the 14th inst. you state that the Missis
sippi state board of dental examiners have issued to each
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of the members of your board a complimentary license to
practice dentistry in the state of Mississippi and have in
return asked for a complimentary license to be issued to the
members of their board to practice in Wisconsin, and you
inquire whether or not such request may be complied with
under the statutes in this state, directing our attention to
sec. 152.05, Stats.

Under the provisions of subsec. (2) of the statute cited
by you, no complimentary.license may be issued to any one
by your board. That subsection reads:

"The board may issue license without examination upon
payment of twenty-five dollars and satisfactory proof to
said board filed in person by the applicant that he has been
licensed to practice dentistry in another state and reputably
engaged in practice for five years next preceding his appli
cation if in the state or states in which the applicant has so
practiced, preliminary education, not less than that required
in this state, is required, and dentists of this state, who may
i*emove to said state or states are extended a similar privi
lege."

The above quoted statutory provision constitutes an
authorization to your board to issue licenses without exam
ination conditional "upon payment of twenty-five dollars
and satisfactory proof to said board filed in person by the
applicant," etc., and in our opinion your board may not issue
a license without full compliance with the conditions pre
scribed by the statute. Undoubtedly when such conditions
are complied with, and not until then, may the board issue
a license without examination. Payment of the statutory
fee of twenty-five dollars is one of the prerequisites pre
scribed by the statute under consideration.
HAM
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Fish and Game—Muskrats—Purchaser of muskrats from

one who has muskrat farm license is required to have musk-
rat farm license in order to have muskrats in his possession
legally during closed season even if he keeps muskrats on

seller's farm by agreement with him.

January 23, 1930.

Conservation Commission.

You refer to sec. 29.575, Wis. Stats., relating to the li
censing of muskrat farms and also to sec. 29.39, which pro

vides that one may not have in possession during the closed
season prescribed for it, any wild animals. You inquire
whether, if a party should buy from a regular licensed fur
farmer thirty muskrats and be given a deed to an acre of

land upon which the muskrats will be kept for the pur
chaser by the seller, this purchaser is required to have a
muskrat farm license. You ask another question: If a
party purchases from this regularly licensed fur farmer,

say three muskrats, with the understanding that the seller

will keep them on his regular licensed muskat farm, will

such purchaser be required by law to have a license on ac
count of his having purchased the muskrats and leaving
them upon the regular licensed farm for propagation pur
poses?

We have carefully considered these questions and have
come to the conclusion that in both cases it is necessary for
the purchaser to have a license for a fur farm. Without
such license he will be violating sec. 29.89 for having in his
possession in closed season wild animals. Such license is

sued to him will authorize him to have the muskrats in his

possession during the closed season.
JEM
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Mortgages, Deeds, etc.—Conditional Sales Contracts—
Under ch. 525, Laws 1929, subsec. (10a), sec. 59.51 and sec.
122.10, Stats., are construed to provide for filing duplicate

of conditional sale contract with clerk of town, village or
city where mortgagor resides.

January 25, 1930.

K. J. Callahan,

District Attorney,

Montello, Wisconsin.

You ask: Under ch. 525, Laws 1929, where a conditional
sales contract is filed in duplicate with the register of deeds,
shall he send one of the duplicates to the clerk of the town,

village or city where the "moxigagee" resides, as is pro
vided by sec. 122.10; or shall he send such duplicate to the
clerk of the town, village or city where the "mortgagor" re

sides as is provided in subsec. (10a), sec. 59.51.
In order to discuss the question intelligibly it is essential

to recite certain provisions of said ch. 525.
Subsec. (1), sec. 241.10, created by the act, provides:

"Every mortgage of personal property shall be filed with
the register of deeds of the county in which such personal
property is situated."

Sec. 122.06, as amended by the act, provides in part:

"The conditional sale contract or copy shall be filed in
duplicate in the office of the register of deeds of the county
in which the goods are first kept for use by the buyer after
the sale; * *

Sec. 122.10, as amended by the act, provides in part:

"The filing officer shall mark upon the contracts or copies
filed with him the day and hour of filing and shall file one
of the contracts or copies in his office for public inspection.
He shall send the other contract or copy to the clerk of the
city, village or town in which the mortgagee resides with
one-half of the fee collected by him for such filing. * *

Subsec. (10a), sec. 59.51, created by the act, makes it the
duty of the register of deeds to file all chattel mortgages
and conditional sales contracts, and further provides in

part:



38 Opinions of the Attorney General

"* * * All such instruments shall be presented to the
register of deeds in duplicate and such register of deeds
shall file one of such duplicates and send the other to the
clerk of the city, village or town where the mortgagor re
sides with one-half of the fee received by him for such fil
ing. * *

Under sec. 122.06, prior to the amendment, a conditional
sales contract was filed in the office of the clerk of the town,
village or city in which the goods were first kept for use by
the buyer after the sale. Now the contract is to be filed in
the oflSce of the register of deeds of the county in which the
goods are first kept for use by the buyer after the sale. Un
der repealed sec. 241.10 a chattel mortgage was filed in the
office of the clerk of the town, village or city where the
mortgagor resided. Under new sec. 241.10 a chattel mort

gage is to be filed with the register of deeds of the county
in which the property is situated. In effect double filing is
now provided for in the cases of either a conditional sale

contract or a chattel mortgage—first, in duplicate with the
register of deeds; and second, one of the duplicates to be
filed with a designated municipal clerk.

It is evident from the plain context of the act that its
central idea was to change the original place of filing of
conditional sales contracts and chattel mortgages from the
office of the municipal clerk to that of the register of deeds.
Bearing in mind that the object of filing is to give notice to
persons who may deal with the mortgafiror, it would seem
absurd to require filing in the office of the clerk of the town,
village or city where the mortgafiree resides. The act should
not be construed so as to result in an absurdity, if any other
construction is possible. Considering the central idea of the
act, and its use of the term "mortgagor" in subsec. (10a),
sec. 59.51, it seems plain that the use of the term "mort
gagee" in sec. 122.10 was wrong and contrary to the real
legislative intent.

Sec. 122.10 and subsec. (10a), sec. 59.51 are in part ma-
term, being a part of the same act and relating to the same
subject-matter, and may be construed together. State ex
Tel. Plowman v. Lear, 176 Wis. 406, 409. Conflict between
the two statutes should not be deemed to exist, if there is
any other reasonable construction. Conflicts between dif-
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ferent provisions of a statute, or between two statutes, are
not favored and will not be held to exist if they may be
otherwise reasonably construed. Mason v. City of Ashland,
98 Wis. 540, 545. If the literal construction of a statute re
sults in an absurdity, the court may look to the history of
the statute, to all of the circumstances to be dealt with, to
its reason and spirit, to every part of the enactment, and
may reject words or substitute the right word for one
clearly wrong. Pfingsten v. Pfingsten, 164 Wis. 308, 313.

It is felt that the situation presented is one for the appli
cation of the above stated rules of construction, and that the
statutes in question are to be construed as providing for
filing a duplicate of a conditional sale contract with the
clerk of the town, village or city where the moTtgagor re

sides.

FCS

Automobiles—Laio of Road—Provisions of sec. 85.04,
subsec. (1), Stats. 1927 (85.01 (1), Stats.), are sufficiently
broad to include certain type of vehicle described herein;
such vehicle may not be operated upon highways of this

state unless and until provisions of said section are com
plied with.

January 25, 1930.

Theodore Dammann,
Secretary of State.

In yours of the 16th inst. you request an opinion as to
whether or not the vehicle mentioned in a certain letter ad

dressed to you from the Armstrong Manufacturing Com
pany of Waterloo, Iowa, is required to be licensed under the
provisions of sec. 85.04, subsec. (1), Stats. 1927 (sec. 85.01
(1), Stats.).
The letter mentioned, so far as it is here material, reads:

"There seems to be some misunderstanding on the part of
well drillers in Wisconsin as to whether it is necessary to
buy a license on trucks used for transportation of well drills
on the public highways from one job to another, that is
where the machine is bolted or built on to an auto truck and
used for no other purpose." (Italics ours.)
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From the description given by the manufacturing com
pany it appears perfectly clear that the truck in question
comes within the vehicles mentioned in said statute, which
so far as is here material, reads:

"No automobile, motor truck, motor delivery wagon, pas
senger automobile bus, motor cycle or other similar motor
vehicle, or trailer or semitrailer used in connection there
with, shall be operated upon any highway unless the same
shall have been registered or application for registration
shall have been made to the secretary of state and the regis
tration fee paid. * * *"

You are advised, therefore, that the trucks described in
said letter may not be operated on the public highways in

this state unless and until the provisions of said statute are
complied with.

HAM

Mortgages, Deeds, etc.—Chattel Mortgages—Under sec.
241.17, Stats., as amended by ch. 525, Laws 1929, certificate
of payment of chattel mortgage may be filed and mortgage

removed more than ten days after receipt of certificate;
statute is construed as directory.

January 25, 1930.
Francis J. Golden,

DistHct Attorney,
Merrill, Wisconsin.

You refer to sec. 241.17, Stats., which as amended by ch.
525, Laws 1929, provides to the effect that when a chattel
mortgage is paid the mortgagee is to give the mortgagor a
certificate to that effect; and the mortgagor "shall within
ten days" after receiving the certificate cause it to be filed
in the register of deeds' office, where the mortgage to which
the certificate relates was filed, and remove the mortgage.
You submit the question: In case a mortgagor brings

such certificate to the register of deeds' office more than ten

days after receiving it, is it then the duty of the register of
deeds to receive the same and to deliver the mortgage to
him?

The question is whether the statute is mandatory or di-
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rectory. The following test was stated in State ex rel. Coth-
ren v. Lean, 9 Wis. 279, 292:

"For we understand the doctrine concerning directory
statutes to be this: That where there is no substantial rea
son why the thing to be done might not as well be done after
the time prescribed as before—no presumption that by al
lowing it to be so done, it may work an injury or wrong—
nothing in the act itself, or in other acts relating to the
same subject matter, indicating that the legislature did not
intend that it should rather be done, after the time pre
scribed, than not to be done at all; there the courts assume
that the intent was, that if not done within the time pre
scribed, it might be done afterwards. _ But, when any of
these reasons intervene, there the limit is established.
*  * *»

For other cases in which particular statutes have been
held directory, although in terms mandatory, see Burlin-
game v. Burlingame, 18 Wis. 285, and Mills v. Johnson, 17
Wis. 598.

The instant statute seems to be one that is well within
the test above quoted. No reason is perceived why the cer
tificate may not be filed and the mortgage removed more
than ten days after receipt of the certificate as well as with
in ten days. It is deemed that the statute is directory
merely, and the question submitted is answered in the
affirmative.

FCS

Mothers' Pensions—Prisons—Probation—One placed on
probation with board of control and put to work in certain
municipality cannot acquire legal settlement therein, as his
act is not voluntary in locating in that locality.

January 27, 1930.

Board of Control.

In your letter of December 28 you state that on Decem
ber 5, 1927 one A was convicted of failure to support his
wife and seven children under sec. 351.30, in the circuit
court of Price county, before Judge G. N. Risjord; sentence
was withheld and he was placed on probation for a period
of two years under sec. 51.04; that at the time of his arrest



42 Opinions of the Attorney General

and conviction the family was temporarily broken up, the
children being scattered around among different familiies,
and the wife living in Rice Lake; that A was placed at work
on a farm near Oshkosh, and later four of the children and
his wife joined him there; that the wages earned by A on
this farm were not sufficient to properly care for his family,
and accordingly, on November 1, 1928, he was placed at
work near Sun Prairie, Wisconsin, in which vicinity he has
been employed since, the family having accompanied him
there. .

You state further that the probation department of the
board of control has always held that when a person is
placed on probation and is moved from one section of the
state to another by the direction of the supervising officer,
his legal settlement is not affected thereby because it is not
a voluntary settlement.
You inquire whether A, under the facts stated, can ac

quire a legal settlement in any county in which he has been
placed by order of the probation department.
In an official opinion by this department, XIV Op. Atty.

Gen. 348, it was held that a feeble-minded woman cannot
acquire legal settlement in her own right. I believe you are
correct in your conclusion that no one placed in a certain
county at work on probation by the state board of control
can acquire a legal settlement in such county or municipal
ity where he may be working. The act is not voluntary on
his part and for that reason we believe he cannot acquire a
settlement in a new locality.
JEM
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Ap'pro'pHdtions atid Expenditures—School Districts—
School District Clerh—School District Treasurer—Salary
of school district clerk should be fixed at annual school dis
trict meeting within maximum provided by sec. 40.04,
subsec. (13), Stats., as amended by ch. 260, Laws 1929.

Salary of clerk voted at such meeting in excess of statu
tory maximum is illegal, null and void, and if paid, action
for return thereof to district treasury may be maintained
against all members of school board participating in such
illegal payment.

School district treasurer is not entitled to mileage fees in
performance of his official duties unless prescribed by stat
ute.

January 27, 1930.
E. L. Kennedy,

DistHct Attorney,
Rhinelander, Wisconsin.

In your letter of the 21st inst. you state that on July 9,
1929, a certain school board voted |140 for school clerk's
salary, not knowing of the existence of ch. 260, Laws 1929;
and that an order has been drawn on the school district
treasury for one-half of the clerk's said salary, or $70, but
that the school director refuses to sign such order.

Based upon the foregoing statement, you submit the fol
lowing questions, viz.:

1. Is the clerk entitled to the salary in view of the fact
that the board has voted and the money has been appropri
ated for the clerk's salary?

2. Would the clerk be entitled to expenses in attending
these schools, such as mileage for his car?

Before answering your questions I wish to call your at
tention to what is quite obviously an oversight in your state
ment of facts. You say that "the school board voted $140
for the clerk's salary." (Italics ours.) I assume that you
meant thereby to state that such salary was voted by the
electorate at the annual school district meeting. At least,
your statement will be so construed because school district
officers are not endowed with the power to vote or deter
mine their own salaries. That power is vested in the elec
torate, to be exercised at the annual school district meeting
within the limitations prescribed by the legislature.
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Answer to Question 1: Ch. 260, Laws 1929, effective
July 6, 1929, amends sec. 40.04, subsec. (13), Stats., and
that section, as so amended, reads:

"To vote salaries to the members of the school board, but
the salary to the treasurer and the director shall not exceed
ten dollars each and the salary to the clerk shall not exceed
f"ifteen dollars, except that in districts with more than one
common school the salary of each hoard member may he five
dollars additional for each additional school, unless the dis
trict maintains a state graded or a high school." (The itali
cized portion represents the amendment.)

From the above quoted portion of said sec. 40.04 it is
obvious that the maximum salary which might be voted for
the school district clerk, after said amendment, at the an
nual school district meeting was not to "exceed fifteen dol
lars, except" in the particular instances therein specified.
The statute prescribes the maximum and it is not within

the power of the district to vote a greater salary. The action
of the district in voting any salary to the clerk in excess of
such statutory maximum finds no sanction or warrant in
the law and is null and void, and the director's refusal to
sign the order in question is fully justified. The fact that
a sum in excess of the maximum allowed by law was voted
as salary to the clerk and has been appropriated for the pay
ment thereof, does not in any wise affect the rights or lia
bilities of the parties. Even in the event that the voted
salary of $140 had actually been paid to the clerk, an action
might be maintained against him for the return of so much
thereof to the school district treasury as constituted an ex
cessive and illegal payment. Had the director signed such
order and thereafter the treasurer honored it by payment,
both the treasurer and the director would also be liable for
such illegal payment.
Answer to Question 2: This question is answered in the

negative. The right of public officers to compensation for
their services is such only as may be given by law, and
whether it is an annual salary or a per diem allowance or
consists of particular fees for particular services depends
on the will of the legislature. Hence it is that courts are
uniform in asserting that the right of a public officer to
compensation for the performance of duties imposed on him



Opinions of the Attorney General 45

by law does not rest on contract either express or implied.
Even the measure of compensation is arbitrary with the
legislature, and is not necessarily determined by the value
of the officer's services.

Not infrequently our court has announced the rule above
set out. I know of no exceptions to it. In the case of Henry
V. Dolen, 186 Wis. 622, 624, the court uses the following lan
guage :

"A consideration of this case must be premised upon the
well established proposition that a public officer takes his
office cum onere and is entitled to no salary or fees except
what the statute provides." (Citing Outagamie County v.
Zuehlke, 165 Wis. 32.)

Applying the foregoing rule to your second question, it is
quite obvious that a school district clerk is entitled to no

mileage fees in the performance of his official duties, unless
statutory authority exists therefor. In your letter you have

pointed out no such provision of law and diligent search on
our part discloses none.

HAM

Fish and Game—Search warrant issued on information

and belief must state basis of facts which must be compe
tent evidence to support finding of probable cause.

January 28, 1930.

L. W. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

You have submitted a question whether a search warrant

could be issued upon information and belief and say that the
particular search warrant referred to is one issued and used

by a conservation warden in a search for illegal skins, and
the question in your mind is whether information and belief

based upon information given to the game warden is suffi
cient. You refer to the case of Glodowski v. State, 196 Wis.
265.

Justice Stevens, speaking for the court in said case, on
page 269, used the following language:
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" 'The applicant for the search warrant cannot, by merely
filling in a blank and swearing to it, secure a valid search
warrant. He cannot substitute himself for the magistrate,
nor does the statute permit the magistrate to abdicate his
judicial duty of determining whether or not probable cause
exists.' State v. Baltes, 183 Wis. 545, 552, 198 N. W. 282.
See, also, Hansen v. State, 188 Wis. 266, 268, 205 N. W. 813.
It follows that a search warrant cannot be issued upon a
statement under oath iDased entirely upon information and
belief, unless competent evidence of the facts which are the
basis of the belief are stated, and unless those facts are suffi
cient to support a finding of probable cause. If the com
plaint contains a bare statement on information and belief,
without giving the basis for the same, it permits the com
plainant to determine probable cause, rather than the mag
istrate, whose duty it is to perform this judicial function.
«  ♦ »"

You will note that a search warrant may be issued en
tirely upon information and belief if the facts which are
the basis of the belief are stated and are sufficient to sup

port a finding of probable cause. If the information that
the person receives is stated and those facts so stated are
sufficient to support a finding of probable cause, then the
search warrant is legal. Otherwise, if the oath is based en

tirely upon information and belief without stating any
facts, the search warrant is void.
You state that the warrant was based upon testimony

that a reliable party, unnamed, had given the complainant
information that he had seen the defendant with skins in

his possession. In my opinion this is sufficient, for testi
mony that the defendant was seen with skins in his posses
sion will be sufficient, as that fact can be proved at the trial.
JEM
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Appropriatiom and Expenditures—Mothers' Pensions—
Under ch. 439, Laws 1929, where state aid due to counties
for amounts paid by them for aid to dependent children un

der sees. 48.33 and 48.331, Stats., exceeds appropriation
made for such state aid by subsec. (13), sec. 20.17. Claims
for state aid on account of payments made by counties un
der par. (c), subsec. (5), sec. 48.33 have priority. After

payment of such claims in full any sum remaining in appro
priation is to be prorated among counties in proportion to
state aid due them for amounts paid by them in all other
cases under sees. 48.33 and 48.331.

January 29, 1930.

A. W. Bayley, Secretary,
Board of Control.

You ask: Will the amount of aid granted to a dependent

child without a legal settlement, in accordance with the pro
visions of par. (c), subsec. (5), sec. 48.33, Stats., as amend
ed by ch. 439, Laws 1929, be a prior claim of the county on
the appropriation made by subsec. (13), sec. 20.17, Stats.?
Par. (c), subsec. (5), sec. 48.33 authorizes the granting

of aid in the discretion of the court, but only with the ap
proval of the board of control, to a dependent child not hav
ing a legal settlement in the county in which application is
made.

Par. (a), subsec. (11), sec. 48.33 requires the county
treasurer on the first day of January to certify the amount
paid out by the county during the preceding year for aid
under sees. 48.33 and 48.331, setting forth separately the
amount of aid paid in cases under par. (c), subsec. (5), sec.
48.33 and the amount paid in all other cases.
Par. (b), subsec. (11), sec. 48.33 requires the secretary

of state, if the board of control approves the certification
of the county treasurer, to credit "the entire amount paid
as aid in cases under paragraph (c) of subsection (5) and
one-third of the amount paid in other cases" on the state
taxes next due from the county. However, if the total
amount due to counties under sees. 48.33 and 48.331 "shall

exceed the sum appropriated by subsection (13) of section

20.17" the secretary of state and the state treasurer are
required to prorate the sum "remaining after the payment
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in full of all claims under paragraph (c) of subsection (5)"
among the various counties according to the amounts due
them.

From the foregoing recitals it seems plain that the state
aid due to the county on account of amounts paid By the
county under par. (c), subsec. (5), sec. 48.33 constitutes a
prior claim on the appropriation provided by subsec. (13),
sec. 20.17, where that appropriation is insufficient to pay
both such claims and the state aid in other cases under sees.
48.33 and 48.331.

FCS

Bridges and Highways—State trunk highway which has
been relocated and which originally was town road may be
vacated by town board.
In appeal to county board in accordance with sec. 81.14,

Stats., county board makes its determination independently
of determination of commissioners or of town board.
Whether board adopts report of its committee is for

board to determine.

January 29, 1930.
Harold W. Hartwig,

District Attorney,

Watertown, Wisconsin.
You present the following statement of facts for the con

sideration of the attorney general:

"In 1927, the supervisors of Concord, acting pursuant to
ch. 80 of the statutes, laid out a town highway and discon
tinued a portion of a public highway, which, a few years
ago, had been a part of state trunk highway No. 90. At
this point, however, highway No. 90 has been relocated so
that the portion now vacated by the town board was no
longer the regular traveled route of state trunk highway
No. 90.
"The order of the town board laying the new highway

provided that the old highway should not be discontinued
for travel until the new highway was constructed.
"An appeal was taken from the order of the town board

and commissioners were appointed to review their decision.
The commissioners thereafter affirmed the decision of the
town board.
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"It is conceded that the construction of the new road will
not exceed two thousand ($2,000) dolla'r'S'jh
costs. *■ V

"Thereafter, the town meeting, by resolution duly passed,
instructed the town board not to construct the new highway
and at a subsequent meeting of the town board held this
year a similar resolution was passed. The town board has
taken no action to construct the highway and has kept the
old highway in passable and usable condition.

"An appeal to the county board of Jefferson county has
been made for the construction of said highway pursuant to
sec. 81.14, Stats. The appeal was presented to the Novem
ber, 1929, meeting of the county board of Jefferson county."

Upon the foregoing statement of facts you present three
questions upon which you desire the opinion of the attorney
general.

"(1) Can the town board legally vacate the road in ques
tion which was formerly a part of a state trunk highway,
but which has been discontinued as the traveled part of the
state trunk highway, and where the county has never by
any order remanded this highway back to the town? Or
does the highway automatically revert to the town where
it is no longer used as part of a state highway and where it
previously was a town highway?

"(2) When an appeal under sec. 81.14 is taken to the
county board, must they build this highway where commis
sioners have affirmed the decision of the town board, or has
the county board discretion in the matter as to whether it
should be built or not? What is the procedure?

" (3) Assuming that the county board appoints a commit
tee pursuant to sec. 81.14 to view the higWay, would the
report of such committee constitute a final determination
of the appeal?"

(1) Where a highway has previously existed, a state
trunk highway is simply a route, superimposed upon the
existing highway. You say that that portion of state trunk
highway No. 90, which has been relocated, was formerly a
town highway. It did not cease to be a town highway by
becoming a state trunk highway; neither did it cease to be
a town highway by ceasing to be a state trunk highway. It
still is a town highway and the town board may legally va
cate it by proceeding in accordance with the statutory pro
visions for vacating a town highway. For a further dis
cussion, see Vol. XVIII Op. Atty. Gen. 576.

4
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(2) Sec. ̂ 81.14,^ Stats., provides for an appeal to the
f cdu?ity;l}^]^ in. the event a town refuses to open a highway
'withm'orie year'from the time when the same was laid out.
Such portion of subsec. (1), sec. 81.14 as pertains to your
second inquiry, reads as follows:

"* * * When an appeal is taken as hereinbefore pro
vided for, the county board shall, at the next regular meet
ing thereafter, either by a majority of its members or by a
committee of not less than three, examine such highway
*  * * and if after such examination they shall deter
mine that it ought to be opened and put in reasonable con
dition for travel * * ♦ the said county board shall
thereupon appropriate therefor sufficient funds," etc.

The italicized portion in the part of the section quoted
above, "if * * * they shall determine that it ought to
be opened," is certainly not language which would be used
if the legislature intended that the county board have no
discretion when an appeal is taken from the decision of the
commissioners. It seems to me the language is clear, and
it must accordingly be held that in an appeal to the county
board the county board makes a determination independent
of what the de'termination of the commissioners or the town

board has been.

(3) In an appeal to the county board either a majority
of the members of the county board or a committee of not
less than three appointed by the board must examine such
highway. The language of subsec. (1), quoted above, fails
to disclose that the county board must necessarily adopt the
finding made by the committee which it has appointed. The
committee makes its report to the county board. There
after the board makes its determination, but whether or not

such determination is in accordance with the report of the
committee is for the board to determine.

FWK
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Taxation—One who through mistake paid taxes on land
not his own, while tax on his land remained unpaid and
land was sold for taxes, is liable to pay tax on his own land
together with cost of certificate and interest but has remedy

against owner of land for which he paid taxes to amount
of such taxes.

February 3, 1980.

Fred Risser,

District Attorney,

Madison, Wisconsin.

You have submitted the following as a basis for an
opinion:

"One X, a resident of this county, owned certain land in
section 17, town of Oregon, Dane county. When the taxes
for the years 1923 and 1924 came due, the treasurer of said
township sent a bill to X. This tax bill incorrectly de
scribed property owned by X, in fact described another
parcel, and the amount of taxes was somewhat less than the
amount of taxes due on the property that X did actually
own.

"Without investigation X paid the amount of taxes asked
in the bill and received a receipt showing payment of taxes
due on the parcel described in the tax bill, which, in fact,
was not the land owned by X.
"The taxes on the land owned by X were returned delin

quent, the certificates sold, and now a deed is being applied
for."

You state that X has just discovered that he paid the
taxes on the wrong parcel and now is petitioning the county
board to have the tax certificates on his land canceled. You

say that he stands ready and willing to pay the difference
between the amount that he actually did pay and the amount
he would have paid had he been billed on the land he actu
ally owned. You inquire:

"Under these circumstances does the county board have
the right to cancel the tax certificates that were issued on
the land actually owned by X?"

I believe this question must be answered in the negative.
The solution of this question is for X to pay the tax on his
own land, together with the costs and interest due on the
certificate and recover from the owner of the other parcel



52 OPINIONS OF THE ATTORNEY GENERAL

of land, for whom he paid the tax, the tax he has paid for
him. I see no other solution of this problem. This is a
matter that ought to be amicably settled between the parties
involved.

JEM

Automobiles—Motor finance company in selling repos
sessed cars which it has lent money is not dealer in motor
vehicles so as to register for auto license as dealer under
sec. 85.02, Stats.

February 6, 1930.
Theodore Dammann,

Secretary of State.
You state that a motor finance company is frequently

obliged to repossess and sell motor vehicles, the purchase of
which it has financed. You ask whether such a company,
in connection with selling these repossessed vehicles, is
eligible to register for motor vehicle licenses as a dealer un
der sec. 85.02, Stats., which provides for special registra
tion by "every dealer, manufacturer or distributor of motor
vehicles."

The usual and ordinary business of a motor finance com
pany is not dealing in motor vehicles, but loaning money
on the same. The vehicle is security for the loan. If the
loan is not paid the company may find it necessary to take
possession of and sell the car in order to realize on its loan.
That, however, would not seem to make the company a
dealer in motor vehicles. An individual or a bank may
loan money on a motor vehicle as security and may find it
necessary to take possession of and sell the vehicle. No

one would say that by virtue thereof the individual or the
bank becomes a dealer in motor vehicles. The individual or

the bank—or the motor finance company—sells the vehicle,
not in the capacity of a dealer, but in the capacity of a
creditor who has found it necessary to do so in order to
protect his interests as a creditor. It may be that a motor
finance company could be a dealer in motor vehicles. We
think, however, that it does not become so merely by selling
repossessed cars on which it has made loans.

FCS
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Corporations—Small Loans Act—Under "small loans
act" license of corporation must be canceled for fraud com
mitted by office manager of particular office only in cases
where fraud is attributed to corporation and there is con
viction of violation of sec. 214.13, Stats.

Revocation of license under "small loans act" means re

vocation of all licenses which licensee may have for opera
tion of small loan business.

February 10, 1930.

C. F. SCHWENKER,
Commissioner of Banking.

You invite attention to ch. 214, Stats., known as the
"small loans act," and especially to the section which per
mits licensees under the act to take out as many licenses as
they desire upon the payment of an additional license fee
and the filing of an additional bond for each license. You
ask this question:

"If the office manager for any particular office, whose
license was held by a corporation, commits fraud upon any
citizens of the state of Wisconsin, not necessarily m the
collection of interest at a higher rate than three and a half
per cent a month, but fraud against a borrower, does the
license of the corporation have to be revoked on the theory
that the acts of its agent bind the corporation, and does it
mean further that if such manager were found guilty that
all of the licenses in all other offices which are held by the
corporation are required to be also revoked?"

Sec. 214.06, Stats., provides;

"The licensing official may, upon notice to the licensee
and reasonable opportunity to be heard, revoke such license
if the licensee has violated any provision of this chapter;
and in case the licensee shall be convicted by a court, of a
violation of section 214.13 the licensing official shall revoke
such license; and thereafter no license shall be issued to
such licensee, nor to the husband or wife of the licensee nor
to any copartnership or corporation of which he is a mem
ber or officer."

Under this section it is not mandatory that you revoke
the license for violation of any provisions of the "small
loans act"; you merely have permission to revoke the
license, provided the licensee has reasonable notice and a
reasonable opportunity to be heard. Only in cases where
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the licensee is convicted by a court for a violation of sec.
214.13, which concerns the terms of the loan, are you re
quired to revoke the license. The fact that a licensee or
his agent commits fraud does not in itself give you the
privilege or impose the duty of canceling the license.
Whether the fraud of the office manager of a particular

office is chargeable to the corporation depends upon
whether the fraud was committed in the scope of the em
ployment and in furtherance of the corporation's business.
Morse v. Modern Woodmen of America, 166 Wis. 194. To
answer your specific question, then, before you reach the
problem of canceling a license of a corporation because of
the fraud of one of its office managers, it must be deter
mined that the office manager committed the fraud in the
scope of his employment and in the furtherance of the cor
poration's business. Assuming a determination that the
corporation was responsible for the act of its manager,
your power to revoke the corporation's license depends on
whether the fraud constituted a violation of ch. 214, Stats.
Your duty to revoke the license arises only in case the fraud
results in a conviction by a court of a violation of
sec. 214.13.

Under sec. 214.01, Stats., no person, copartnership or
corporation may engage in the small loan business without
first obtaining a license from the commissioner of banking.

Sec. 214.08, Stats., provides:

"No person, copartnership or corporation so licensed
shall make any loan provided for by this chapter, under
any other name or at any other place of business than that
named in the license. Not more than one place of business
shall be maintained under the same license, but the licens
ing official shall issue more than one license to the same
licensee upon the payment of an additional license fee and
the filing of an additional bond for each license."

It seems clear that the original license is issued to au
thorize a particular person, copartnership or corporation to
engage in the small loan business and that the subsequent
licenses are merely permits for the operation of branch
offices. The provisions for canceling licenses apply to a
licensee, not to the licensee's place or places of business.
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Necessarily, therefore, the revocation of the licensee's li
cense means a revocation of all of the licenses he may have
for conducting business under the "small loans act."
ML

Trade Regulation—Trade-Marks—Ch. 132, Stats., does
not provide for cancellation of trade-mark once recorded;
nor does it provide for reregistration of trade-mark that
has already been registered.

February 11, 1930.

Theodore Dammann,

Secretary of State.
In your recent letter you state that this department has

held that the secretary of state is not authorized to record
documents attempting to transfer trade-marks. IV Op.
Atty. Gen. 482 and V Op. Atty. Gen. 588. Ch. 132, Wis.
Stats.

You inquire whether firms desiring to transfer trade
marks may recall or rescind a former registration in or
der to permit a successor corporation to apply for and se
cure registration on the same trade-mark in its own name.
Your question must be answered in the negative. In

V Op. Atty. Gen. 588, it was held that "the statute does not
provide either for the recording or registration of an as
signment of a trade-mark nor for the cancellation of a trade
mark once recorded; nor does it expressly or even by clear
implication contemplate the reregistration of any trade
mark that has been already registered." We see no reason
for changing the former ruling in this matter, and you are
therefore advised that a firm may not cancel the former
registration in order to permit a successor corporation to
apply for and secure registration on the same trade-mark
in its own name.

HHN
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Appropriations and Expenditures—Public Officers—
Sheriff—Compensation of sheriff when fixed under sec.

59.15, Stats., by county board on salary basis plus actual
and necessary disbursements in and out of county is in lieu
of statutory fees; such fees form no legal basis of claim
against county.

February 12, 1930.

J. M. Peters,

District Attorney,
Hartford, Wisconsin.

In your letter of January 24 last, you state that the
sheriff of your county is on a salary basis of $2,000 per year,
plus actual and necessary disbursements in and out of the
county in the performance of his official duties; that the
county board, by resolution, authorized the sheriff to sum
mon petit jurors by registered mail; that the sheriff sum
moned thirty-six jurors for the spring term of court and
the same number for the fall term of court; and he has
presented his bill to the county board for $36.00 for such
service.

You request an opinion as to the legality of the bill un
der the circumstances detailed.

Under the provisions of sec. 59.28, Stats., sheriff's fees
are enumerated, among which are specific fees for per
forming the service which you describe.

However, under the provisions of sec. 59.15, Stats., when
the office of sheriff is, by the county board, fixed on salary
basis, "The salary so fixed shall not be increased or dimin
ished during the officer's term, and shall be in lieu of fees,
per diem and compensation for services rendered," etc.
That section of the statutes makes it very obvious, under
your statement of facts, that the bill presented by the
sheriff finds no sanction or warrant of authority in the law,
and is therefore not a valid one.

The sheriff is not entitled to the statutory fees for the
service performed, although he is entitled to the actual and
necessary sum disbursed by him for postage, etc., in per
forming such service in the manner authorized by the
county board.
HAM
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Public Officers—City Supervisor—Assistant to Superin
tendent of Poor—Supervisor of city is not eligible, during
term for which he is elected, to position created by resolu
tion of county board of which he is member.

February 12, 1930.

J. M. Peters,

District Attorney,

Hartford, Wisconsin.
In yours of January 25 last, you request an opinion on the

following statement of facts:

"At the January session of our county board a resolution
was passed authorizing the superintendent of the poor to
appoint a sort of assistant to his office to act in the city of
Hartford. The resolution also provides that the person so
appointed is entitled to $5.00 per day for every day that he
puts in in such work, and he is not to be employed more
than one day out of any one week.
"The superintendent has in mind the appointment ot a

supervisor of the city of Hartford, and my question is
whether or ̂ ot this supervisor can become such assistant
and still be the supervisor of the city of Hartford.
"The man would not be exactly an assistant but would

merely be appointed to look into the work of poor relief in
the city of Hartford where heretofore this work has been
cared for by the supervisors of each ward without pay. The
new arrangement would put the burden of all poor^ relief
work, investigation, etc., onto the one person, and th^ per
son whom the superintendent now has in mind is to be one
of the four supervisors."

Your question is, in substance, the following: Is a pres
ent supervisor of the city of Hartford eligible to the posi
tion created by the resolution above set forth?
Your question is answered in the negative under au

thority of sec. 66.11 (2), Stats., which reads:

"(2) eligibility of other officers. No member of a
town, village, or countv board, or citv council shall, during
the term for which he is elected, be eligible for any office or
position which during such term has been created by. or the
selection to which is vested in, such board or council.
HAM
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Public Officers—County Highivay Commissioner—Mal
feasance—Contract for purchase of materials, equipment,
supplies, etc., by "county highway committee" from busi
ness enterprise in which county highway commissioner has
interest is violative of sec. 348.28, Stats., and is void and of
no effect. Statute is criminal one; violation of it is punish
able by imprisonment or fine.

February 12, 1930.
N. H. Roden,

District Attorney,
Port Washington, Wisconsin.

In your letter of the 5th inst. you request an opinion on
the following question:

"Is the county highway committee prevented from pur
chasing materials, equipment and supplies or other articles
which they are empowered to buy, from a business enter
prise in which the county highway commissioner has an in
terest?"

The county highway committee is that instrumentality
created by the county board under the provisions of sec.
82.05, subsec. (1), Stats., by or through whom certain pur
chases are made for the county, and when created "shall
be the only committee representing the county in the expen
diture of county funds in constructing or maintaining, or
aiding in constructing or maintaining any roads or bridges
within the county." Such quotation is the verbatim lan
guage of that section of the statutes. Quite obviously, in
the performance of that duty, such committee is the only
agency which may act with authority in making such pur
chases for or in behalf of the county or its county board of
supervisors. Clothed with such statutory authority, the
purchases made by the "county highway committee," there
fore, are purchases made by the county. That being true,
it develops that one of the contracting parties in making
such purchases is the county itself.
Your statement is that the other contracting party is "a

business enterprise in which the county highway commis
sioner has an interest." The county highway commis
sioner is a county ofhcer elected by the county board under
the provisions of sec. 82.03, Stats.
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Your question, then, narrows down to this:
May a county incur a legal obligation to pay for mate

rials, equipment and supplies, etc., purchased from a busi
ness institution in which one of its officers (the county

highway commissioner) has an interest? Under the pro
visions of sec. 348.28, Stats., such transactions are con

demned. A violation of any of its provisions is punished
by imprisonment or fine, and, being a criminal statute, any
contract made in violation of it must be considered void and

of no effect. So far as is here material, that section reads:

"Any officer, * * * of any county, * * * who
shall have, reserve or acquire any pecuniary interest, di
rectly or indirectly, present or prospective, absolute or con
ditional. in any way or manner, in any purchase or sale of
any personal * * * property or thing in action, or in
any contract, * * * to or with him in his official cap
acity or employment, * * * shall be punished by im
prisonment in the county jail not more than one year, or in
the state prison not more than five years, or by fine not ex
ceeding five hundred dollars; but the provisions of this sec
tion shall not apply * * * to contract for the sale of
printed matter or any other commodity, not exceeding one
hundred dollars in any one year. Any contract, to which
the * * * county is a party, entered into in violation
of the provisions of this section, shall be absolutely null and
void and the * * * county ♦ ♦ * shall incur no
liability whatever thereon."

See holding of the court in the case of Bissell Lumber Co.
V. Northwestern Casualty and Surety Co., 189 Wis. 343,
345-346.

HAM
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Detectives—Officers of corporation operating private de
tective agency who act as private detectives in their indi
vidual capacity are required under sec. 175.07, Stats., to se
cure individual licenses.

Members of partnership operating private detective
agency who act as private detectives in their individual
capacity must secure individual licenses under sec. 175.07.

Members of partnership operating private detective
agency who wish to secure individual licenses must make

and file individual applications under sec. 175.07 (4).

February 13, 1930.

Theodore Dammann,

Secretary of State.
You request the assistance of this department in answer

ing the following inquiry:

"Will you kindly advise whether under section 175.07 of
the statutes where a Wisconsin corporation has secured a
license to act as private detective it is necessary for the of
ficers of the corporation who act as detectives to also secure
individual licenses to act as private detectives?
"Will you also kindly advise whether, in the event that a

partnership consisting of three partners has secured a li
cense to operate as a private detective agency, in that event
it is also necessary for the partners who intend to act
as private detectives to secure individual licenses? If it
is necessary for the individual partners to secure licenses,
then, in view of the fact that the partnership application
contains the names and required information in respect to
each of the individual partners, could not their individual
licenses be issued upon the filing of the partnership appli
cation rather than to require them to make out individual
applications which would contain nothing further than
would be contained in the partnership application?"

Subsecs. (1) and (3), sec. 175.07, Stats., provide:

"(1) No person shall act or hold himself out as a pri
vate detective, private police, or private guard, nor shall
any person solicit business or perform any service in this
state as a private detective, private police, or private guard,
or receive any fees or compensation whatever for acting as
private detective, private police or private guard for any
person, firm or corporation, without first having obtained
the license and filed the bond provided for in this section."
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"(3) The provisions of this section shall apply to co
partnerships and corporations, and to the agents, servants
and employes of any copartnership or corporation or per
son. Every person, whether acting as a private detective,
private police or private guard in his individual capacity,
or as the agent, servant or employe of another, shall take
out the license provided in subsection (5) hereof. This
section shall not apply to any detective or police officer of
the state, or of any county, city, town or village, or persons
employed by an officer of any village, city, county or state,
in connection with matters affecting the village, city, county
or state, appointed or elected according to law, or to any
officer, detective or watchman employed by railroad com
panies under the provisions of section 192.75, or to any
watchman privately employed."

It is the opinion of this department that all persons who
perform any service in this state as a private detective,
either officers of a corporation or mere agents, servants or
employes of such corporation must, under the provisions
of sec. 175.07, Stats., secure individual licenses to act as
private detectives.

Members of a partnership operating a private detective
agency who wish to act as private detectives in their indi
vidual capacity, are also required, under the provisions of
sec. 175.07 to secure individual licenses.

It is the opinion of this department that where members
of a partnership operating a private detective agency wish
to secure individual licenses it is necessary that they make
out and file individual applications under the provisions of
sec. 175.07, subsec. (4), Stats.
HHN

Appropriations and Expenditures—Normal Schools—
Board of normal school regents has no authority to pay for
transportation of students to and from school in which they
do practice teaching.

February 13, 1930.

E. G. Doudna, Secretary,
Board of Normal School Regents.

You state that three of the teachers colleges' practice
work for students in the rural department is given in dis
trict schools located at distances of from three to thirteen
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miles from the colleges. The students preparing to be
come teachers go to these rural schools daily to do practice
work. You inquire whether the board of normal school
regents has authority to pay for the transportation of these
student teachers to and from the school in which they do
practice work.

It is the opinion of this department that the board of
normal school regents has no authority to pay for the trans
portation of students to and from the school in which they
do practice teaching.

Sec. 2, art. VIII, Wis. Const., provides:

No money shall be paid out of the treasury except in
pursuance of an appropriation by law. * *

To entitle the board of normal school regents to pay for
the transportation of student teachers to and from the
schools in which they do practice teaching, express authority
therefor must be found in the statutes or must be reason
ably implied in the express authority granted.

Chapter 428, Laws 1929, relating to the appropriations
for the state normal schools, appropriates certain sums for
the purchasing of land and land improvements, for the con
struction and equipment of new buildings and other prop
erty improvements, for property repairs and maintenance,
for coal and insurance, for teachers' salaries and /or opera
tion other than teachers' salaries. The question here in
volved is whether the payment of the transportation of
student teachers to and from the schools where they do their
practice teaching may properly be included in the operation
costs of such normal schools.

Statutes which are ambiguous are open to construction.
State ex ret. Rusting v. Board of State Canvassers, 159 Wis.
216 (1914). Statutes should not be so construed that the
result will be unreasonable or absurd. To hold that an ap
propriation to the state normal schools for operation in
cludes the payment of transportation for students to and
from the place to which they are required to go to do their
practice teaching would clearly be unreasonable. Students
must provide their own transportation to the place at which
they are to receive instructions. If the requirements or
training in the particular profession are such as to involve
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travel it is up to the student to provide the transportation;
otherwise the state would be compelled to pay for the trans
portation of student geologists to and from Devils Lake, the
transportation of student engineers to and from the va
rious places which they are required to visit iii cities in the
mid-west and the east and the like. Clearly this was not

the intent of the legislature in appropriating certain sums
for the operation of the several normal schools. If given
the contrary construction it might even be held that the
students could be reimbursed for their transportation ex

penses to and from their homes. A strict construction re
quires a holding that operation costs do not include the
transportation of student teachers to and from places where
they are required to go for practice work. It is therefore
the opinion of this department that the board of normal
school regents has no authority to pay for the transporta
tion of student teachers to and from the schools where they
are required to go to do practice teaching.
HHN

Automobiles—Law of Road—Sec. 85.08, subsec. (10),
par. (e), Stats., should be construed to operate prospec-
tively and not to apply to past transactions. This section,
therefore, is not applicable to case where judgment was ob
tained prior to passage of such section and is still unsatis
fied.

It is for court to determine whether under sec. 85.08
(13) facts exist which warrant revocation of motor vehicle
operator's license.

February 13, 1930.

Arthur C. Hartman, Director,

Motor Vehicle Division,

Department of State.
You state that par. (e) was added to subsec. (10), sec.

85.08, Wis. Stats., by the 1929 legislature. You inquire
whether this section would apply in a case were a judg
ment has been obtained prior to the passage of par. (e),
sec. 85.08, (10) of the statutes, and which is still unsatis
fied. You inquire further whether, under the above facts.
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a revocation could be obtained by proceeding according to
the provisions of subsec. (13), sec. 85.08, Stats.

Subsec. 85.08 (10) (e), 1929 Stats., provides;

"When a judgment.of any court has been entered against
such licensee on account of negligence in operating an au
tomobile. Upon the filing of a bond on appeal and a bond
for payment of such judgment in case the same is affirmed,
such revocation shall be stayed until the final determination
of the case, and the court may, in its discretion, stay such
revocation for a period of not more than thirty days from
date of rendition of judgment to permit the defendant to
perfect his appeal and procure such bonds. Such license
shall be restored upon satisfaction of such judgment."

Subsec. (13), sec. 85.08, 1929 Stats., provides:

"Except as provided in subsection (11), a motor vehicle
driver's license shall be revoked only after a hearing, upon
written complaint filed with any court of record. Such
complaints shall be filed by an inspector of the department
of state, the chief of police of the city or the sheriff of the
county in which such licensee resides, and shall be prose
cuted by the district attorney of such county. Persons
whose cases are to be heard shall be notified at least three

• days before the date set for such hearing by personal serv
ice, or by registered mail addressed to the licensee at the
address given on the last application filed by him. Any per
son who shall without cause fail to appear when so notified
shall forfeit his right to a hearing. The secretary of state
shall revoke any license under the provisions of subsection
(10) for such period as the court may recommend. Upon
revocation of such license the holder thereof shall immedi
ately surrender his license, through the court, to the secre
tary of state, and must apply for a new license, at the end
of the period of revocation. Such application shall be ac
companied by a fee of twenty-five cents. The revocation
or cancellation of a motor vehicle operator's license shall
be exclusive of any penalities prescribed by law."

It is well settled that new laws are to be considered

prospective and are not to be construed retrospectively un
less the intention of the legislature that they should operate
retrospectively is unmistakable and clear. Union Pac. R. R.

V. Laramie Stock Yards, 231 U. S. 190, 34 Sup. Ct. 101, 58
L. ed. 179 (1913) ; State ex rel. Kieckhefer v. Gary, 186 Wis.
613, 203 N. W. 397 (1925); U. 5. F. & 0. Co. v. U. S., 209
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U. S. 306, 28 Sup. Gt. 537, 52 L. ed. 804 (1908) ; Quinn v.
C. M. & St. P. R. Co., 141 Wis. 497, 124 N. W. 653 (1910) ;
Finney v. Ackerman, 21 Wis. 268 (1866); Seamans v. Car
ter, 15 Wis. 548 (1862).

A statute which is ambiguous as to whether it is intended
to be prospective or retroactive will be construed to be non
retroactive. Quinn v. C. M. & Si. P. R. Co., supra. Nor
is it to be assumed that it was the intention of the legislature
that a statute should act retrospectively from the mere fact
that general language was used which might include past
transactions as well as future transactions. Such general lan
guage is to be deemed to have been used in view of the es
tablished rule that statutes are to be construed as relating
to future and not past transactions. Seamans v. Carter,
supyra, Finney v. Ackerman, supra, and Vanderpool v. La,
Crosse & Mihoaukee R. R. Co., 44 Wis. 652 (1878).
The right to drive and operate a motor vehicle is a val

uable and important right. For example, in the case of
salesmen and doctors, the operation of a motor vehicle is
of utmost importance for if a salesman or a doctor were de
prived of the right to operate a motor vehicle, their earning
capacities would be substantially diminished by this fact.
A statute which would deprive a person of his substantial

and important right should not be construed to include past
transactions.

It is therefore the opinion of this department that sec.
85.08, subsec. (ICt) (e) would not apply to a case where a
judgment had been obtained prior to the passage of such
section and which judgment still remains unsatisfied.

Subsec. (13), sec. 85.08, Stats., provides:

"Except as provided in subsection (11), a motor vehicle
driver's license shall be revoked only after a hearing, upon
written complaint filed with any court of record. * *

It is clear that this subsection provides a method sep
arate and apart from subsec. (10) for the revocation of
drivers' licenses. It would be a matter for the court to
determine whether upon written complaint and upon hear
ing in open court the facts are such as to warrant the revo
cation or cancellation of the motor vehicle operator's li-
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cense. The question whether, upon the evidence submit
ted, the license of a motor vehicle operator should be re
voked is for the court to determine.

HHN

Elections—Sec. 10.39, Stats., prescribes requirements
for polling places in fourth class cities.

February 13, 1930.

Anthony E. Madler,
District Attorney,

Chilton, Wisconsin.

In yours of the 7th inst. you state:

"The city of Kiel has three wards, the third ward of which
is divided into two precincts, the first of which is in Mani-
towoc county, and the second precinct is in Calumet county.
All of the people in the city of Kiel except those in the sec
ond precinct of the third ward vote at the city hall. There
are so few voters in the second precinct that it sometimes
costs the city of Kiel seven dollars for each vote cast."

On the foregoing statement you submit the following
question:

"Must the city of Kiel maintain a separate voting place
for the voters of the second precinct of the third ward
which is in Calumet county, or can the city council require
that all voting be done at one polling place in the city hall?"

You direct our attention to sec. 6.02, Stats. However,

you will observe that the entire chapter of the statutes of
which that section is a part is devoted to "general elec
tions," whereas, ch. 10 of the statutes, which is devoted to
"conduct of local elections," and sec. 10.39 thereof particu

larly, treats of polling places in cities of the fourth class.
I do not deem it necessary to here set out the various

provisions of the last mentioned section. Simply calling
your attention to it will undoubtedly enable you to solve
any problem you have before you. For us to make appli
cation of it in your case would require a much more de
tailed statement of facts than those furnished, in order to

comply with your request.



Opinions of the Attorney General 67

If after examining the provisions of sec. 10.39, Stats.,
there still remains any question that you need further aid
on, we will be pleased to furnish it to you upon request.
HAM

Trade Regulation—Warehouses—Wisconsin has no gen
eral warehouse bonding law.

February 17, 1930.
Grain and Warehouse Commission,

Superior, Wisconsin.

Attention J. W. Conner, Secretary-Treasure^'.

You ask to be advised as to the Wisconsin law with refer
ence to regulating, licensing and bonding of warehousemen
generally. You refer particularly to ch. 119, Staits., and
ask who administers the same.
You are advised that Wisconsin has no general warehouse

licensing and bonding law. Ch. 119, Stats., which contains
the uniform warehouse receipts acts is not administered by
a public regulatory body. Generally speaking, this state
does not require a warehouseman to be licensed and bonded.

It may be mentioned that the state does require licensing
and bonding with respect to certain special types of ware
housing, among which types are: Public warehouses for
the storage of grain, as defined in ch. 126, Stats., which is
administered by your commission; cold storage warehouses
as defined in ch. Ill, Stats., administered by the department
of agriculture and markets. A license may be obtained
and bond given to operate a warehouse for the storage of
farm products, under sec. 99.31, Stats., administered by
the department of agriculture and markets. However, this
last mentioned section is permissive, not mandatory
PCS
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Bridges and Highivays—Municipal Corporations—Cities
—County is not liable for city sewerage tax assessment un

der facts set forth in opinion.

February 17, 1930.

Frank B. Moss,
District Attorney,

Baraboo, Wisconsin.
The facts that you have presented in your several letters

to the attorney general for his consideration are as follows:

Sauk County obtained a certain strip of land in the city
of Baraboo in accordance with the provisions of the regular
Wisconsin highway commission form. No. 250, which pro
vides for the conveyance of lands for highway purposes.
According to the terms of the conveyance, the land con

veyed for highway purposes at the point under considera
tion is a strip 155 feet wide and 431 feet long. In the
drawing accompanying your statement of facts, you indi

cate the highway (which is now state trunk highway No.
12 and 13) as running north and south and the western
boundary of such highway or right of way as being 50 feet

west of the center line of the highway. This leaves a
strip of land 105 feet to the east of the center of the high
way. The drawing indicates that this part of state trunk
highway No. 12 and 13 is located in the city of Baraboo and
is just south of Lynn Avenue which meets state trunk high
way No. 12 and 13 at almost right angles. North of Lynn

Avenue is the Chicago and Northwestern Railroad right of
way where state trunk highway No. 12 and 13 crosses such
railroad right of way through a viaduct under the tracks.
The state trunk highway in the vicinity under considera
tion is surfaced with a concrete strip forty feet wide. The
curb and gutter on each side extend approximately 21/2
feet, making a total width for the concrete, curb and gutter
of 45 feet; or 2214 feet on each side of the center of the por
tion of the highway which is surfaced with concrete. South
of Lynn Avenue for a distance of 431 feet, as I have indi
cated, this highway has a width of 155 feet, whereas the
regular width north and south of this part is 100 feet. The
extra 55 feet lie east of and run north and south, adjoining
the 100-foot strip. North and south of this part which is
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155 feet wide, the highway has its regular width of 100
feet. All of the land in the strip 431 feet by 155 feet was
transferred by the owner to the county for highway pur
poses in the regular manner and on the regular form, No.
250, which provides for the conveyance of lands for high
way purposes. The extra strip of 55 feet to the east of
the regular width of the highway was procured for pur

poses of an earth barrow.

Dirt was removed from this strip and was used for filling

purposes on highway 12 farther north, namely, at the north
end of the bridge across the Baraboo River. You state, and
your drawing shows, that the city of Baraboo has built part

of its sewerage system along this highway. The sewer
runs north and south at this point parallel to the center of
the highway. It is located in the extra 55-foot width ly
ing east of the regular 100-foot width. The city of Bara
boo has assessed Sauk county for a sewerage tax on this
extra 55-foot strip of land, in which the sewer is located,
and you ask the attorney general whether the county is
liable for such sewerage tax._

Sec. 88.08, Stats., provides that it shall be the duty of
the county highway committee, under the circumstances
named in such section, to acquire for the county the neces
sary lands to be used for the "proper construction, im
provement or maintenance of any state trunk highway or
prospective state highway, or state highway * *

Subsec. (2), sec. 83.07, Stats., provides in part as fol
lows :

"In case the county highway committee * * * shall
deem it desirable to acquire any lands or the right to take
stone, gravel, or clay or other material, from private lands
for use of the public in the execution of the committee's or
board's duty, or to acquire the right of access to and from
any lands, or the right of drainage across any lands, said
committee or board may purchase such lands or right and
take title thereto in the name of the county * * * and the
cost thereof shall be paid out of the public funds provided
for the improvement of highways."

Sec. 75.65, Stats., provides:

"The property of every county, * * ♦ shall be in all
respects subject to all special assessments for local im-
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provements * * * the same manner and to the
same extent as the property of individuals. * * *"

The conveyance of this land to the county, in accordance
with form No. 250, was "for highway purposes as long as
so used." The county did not acquire title in fee simple in
the land, but merely an easement. The ownership of an
easement is not the ownership in fee simple, which would
constitute property of the county within the meaning of
see. 75.65. Par. (a), subsec. (9), sec. 62.18 provides that,
before any contract for work is entered into, the board of
public works of the city shall make an easement against the
property to be benefited thereby in accordance with the
linear foot rule described in that paragraph. The terms
thereof prescribe:

"All lots * * * and parcels of land fronting or
abutting on the work so contracted to be done on each side
of the same for its whole length shall be assessed at an
even rate * *

Subsec. (13) of this same section prescribes that sewers
may be laid "in and through any alleys and streets * * *
and also in any highways of the county, whether within
the limits of said city or not; * * A portion of the
city's sewerage system was laid in the extra 55-foot width
of the highway east of the regular 100-foot width. This
fact indicates, it would seem, that such 55-foot strip was
regarded as part of the highway in accordance with the
terms of purchase on form No. 250.

Whether the assessment statute [62.18 (9) (a)] when
speaking of "land fronting or abutting on the work so con
tracted to be done" in prescribing the method of assessment
for benefits received, intends that the lots abutting on each
side of the highway be assessed, it is not necessary to de
termine.

If such is the intention, the county is not liable for the
assessment, because the county is not the owner of property
abutting on the highway. On the other hand, if it is the
intention that the land actually abutting on the work be
assessed, the county is not liable for the assessment because
the county is not the owner in fee simple, having acquired
the land for so long only as it is used for highway purposes.
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You are therefore advised that the county is not liable
for the sewerage tax assessment under the facts as set
forth above.

FWK

Real fi'siaie—Nonresident may be licensed as real estate
broker in Wisconsin. After being so licensed broker must
maintain active place of business in this state. Real estate
brokers' board has authority to revoke license if no active
place of business is maintained.

February 17, 1930.

John L. Newman, Secretary,

Real Estate Brokers' Board.
The facts which you have presented to the attorney, gen

eral for his consideration are contained in the first para
graph of your communication, which reads as follows t

"We have received an application for a brokers' license
for 1930 from a nonresident of the state of Wisconsin who
lives in Minnesota. This applicant is not licensed in Min
nesota for the reason that the state of Minnesota does not
provide for the licensing of real estate brokers. This party
does not maintain an active place of business in this state.
Under the provisions of sec. 136.12 is this applicant entitled
to a brokers' license for the year 1930? If this applicant
is entitled to a broker's license on these facts can this board
compel him to maintain an active place of business in this
state?"

Subsec. (1), sec. 136.12, Stats., reads as follows;

"A nonresident of this state may become a real estate
broker or a real estate salesman by conforming to all the
provisions of this chapter, except that such nonresident
broker shall maintain an active place of business in the
state in which he holds a license."

The fact that the applicant is a nonresident does not bar
him from making application for a broker's license in the
state of Wisconsin. That part of sec. 186.12, Stats., just
quoted, provides for the licensing of nonresidents by the
Wisconsin real estate brokers' board.
You say the applicant does not maintain an active place

of business in Wisconsin. The applicant cannot maintain
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an active place of business and operate in Wisconsin until
licensed. If he operated and maintained an active place of
business before being licensed, he would be operating in
violation of ch. 136, Stats. After he is licensed to operate
in Wisconsin, he must, however, maintain an active place
of business here in this state. You will note that a specific
requirement on the part of a nonresident broker is that he
"maintain an active place of business in the state in which
he holds a license." Having been granted a license in Wis
consin, he must maintain an active place of business here.
If no place of business is maintained after a nonresident ap
plicant has been licensed it follows that the board may re
voke his license.

Whether the applicant is qualified to be licensed in Wis
consin is a fact to be determined by the board, and made a
duty of the board to determine. The attorney general has
no authority to pass on that question.

If there are any other questions we will be glad to advise
with you.
FWK

Fish and Game—Net Licenses—License issued under
sec. 29.34, for taking of rough fish in Mississippi river,
Lake Pepin and Lake St. Croix any time from June 15 to
April 15 following, is subject to later provision in sec. 29.28,
subsec. (2), Stats., prohibiting fishing through ice in in
land waters.

February 19, 1930.

B. A. Forsythe,

District Attorney,
New Richmond, Wisconsin.

You state that the question has been raised in your
county as to whether or not commercial fishermen, licensed
under sec. 29.34, Stats., can legally fish through the ice in
the light of ch. 338, laws of 1929. You state that this
question has been raised in connection with the following
waters: Lake St. Croix, Lake Pepin and the Mississippi
River.
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Sec. 29.34, subsec. (1), provides in part as follows:

"Net licenses which shall authorize the use of nets, as
limited herein, during- the period of time extending from
the fifteenth day of June to the next succeeding fifteenth
day of April, except that buffalo nets having meshes not
smaller than five inches, stretched measure, in the pots; and
frame nets whose frame at the entrance is not more than
three feet by six feet and whose meshes are not smaller
than five inches, stretched measure, to be used for taking
rough fish only, may be used in the running waters of the
Mississippi river south of La Crosse at all times of the year,
for taking, catching, or killing fish in the waters of the
Mississippi river, Lake Pepin and Lake St. Croix, * *

In the second subsection of said section there is a provi
sion requiring a bond to be given by the applicant and there
is also a provision in subsec. (3) that such license shall

expire on the 15th day of April next succeeding the date of
its issue and in subsec. (4) a license fee is provided, in sub
sec. (5), metal tags, and besides other provisions it is pro
vided in subsec. (9):

"Each such licensee shall keep a strict record and ac
count as to each variety of fish and the number of pounds
thereof taken by him in such licensed nets; and shall report
thereon to the state conservation commission on or before
the fifteenth day of May covering his operations during the
preceding year."

Ch. 338, Laws 1929, repeals sees. 29.193, 29.209, 29.28

and subsec. (1), sec. 29.285, Stats., 1927, and enacts a new
section, numbered 29.28. In subsec. (2) of said section it
is provided:

"No person shall take, catch or kill fish, or fish for fish
of any variety through the ice of any of the inland waters
of the state from January first to the succeeding thirtieth
day of April of any year except in the following counties:
Bayfield, Calumet, Fond du Lac, Outagamie, Waupaca, Win-
nebago and Waushara, and except as otherwise provided in
this chapter."

I take it that the chapter referred to, when it speaks
of this chapter in the above provision, is ch. 29, Stats., in
stead of ch. 338, Laws 1929. You will note that in sec.
29.33 (7) (a) we find the following:
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" * * * During the period from December 1 until the
ice goes out gill nets with a mesh of two and one-eighth
inches may be used under the ice for the purpose of catch
ing herring, and all such nets so used shall be hung to the
ice. * * *"

After careful consideration of this question and a con
sultation in this office concerning the same, we have come
to the conclusion that the above provisions of eh. 338 are
controlling and that, while sec. 29.34 authorizes a license
to be issued for the use of certain nets in the inland waters

named, the license period extends from the 15th day of
June to the next succeeding 15th day of April of each year.
These two provisions of the statutes are in pari mateiHa and
must be construed together; as so construed the fishing au
thorized under sec. 29.34 is subject to the later provision
that the operations must not take place under the ice and
that this may take place at all times of the year, except as
modified by the later provision in ch. 338.
JEM

Trade Regulations—Warehouses—Use of private ware
house by lessee as described in statement of facts does not

constitute it public warehouse within meaning of sec.
126.06, Stats.

February 19, 1930.
Grain and Warehouse Commission,

Superior, Wisconsin.

Attention Mr. J. W. Conner, Secretary-Treasurer.
You say that the Spencer-Kellogg Company proposes to

lease certain bins in a part of its warehouse at a fixed rental
to the National Grain Corporation; that the National Grain
Corporation proposes to store and preserve the identity of
grain by grade in these bins. You inquire whether the use
in this manner of part of the premises of the Spencer-Kel
logg Company warehouse by the National Grain Corpora
tion would bring the warehouse within the provisions of the
public warehouse section of the statutes.

Fart of sec. 126.06, Stats., reads as follows:

"All elevators and warehouses located in the city of Su
perior doing business for a compensation, and all elevators



Opinions of the Attorney General 75

and warehouses located in said city in which the grain of
different owners is stored in bulk or mixed together, or
stored in such manner that the identity of different lots and
parcels cannot be accurately preserved, and all elevators
and warehouses located in said city which issue warehouse
receipts for grain received or stored are hereby declared to
be public warehouses. * * *"

Upon the execution of an agreement as above described,
the National Grain Corporation acquires possession of such
bins as lessee and thereafter uses them for storage of grain
owned by and belonging to the National Grain Corporation.
This constitutes neither a storage of grain by the Spencer-
Kellogg Company nor a storage of grain "for a compensa
tion" by the National Grain Corporation for any other per
son, firm or corporation. This in no sense constitutes a

storage contract or a contract bringing the Spencer-Kel-
logg Company warehouse into use as a public warehouse
within the meaning of sec. 126.06, Stats.
FWK

Indigent, Insane, etc.—Legal Settlement—Under sec.
49.03, Stats., where county is under town, village and city
system of caring for its poor, poor person who resides in
city where his disability occurs but who has no legal settle
ment therein must be supported in first instance by such
city but expense so incurred is charge against county.
Under sec. 49.04 county board may relieve and provide

for permanent poor person in some other manner than by
committing him to county home.

February 19, 1930.

Marvin S. King,

District Attorney,

Wisconsin Rapids, Wisconsin.
You submit the following statement as a basis for an of

ficial opinion:

"One J is a resident of a city in this county' He does
not, however, have a legal settlement in the city. He is
either without a legal settlement or at best has a legal settle
ment in another county.
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"Mr. J is disabled and indigent. He is in need of constant
attention and will be a subject of charity for the rest of his
life.
"Wood county is not under the county system of caring

for its poor but is under the town, village and city system.
*  * * In this connection you may be informed that
Wood county has established a county home pursuant to
sec. 46.17, Stats."

You ask whether the primary obligation to take care of
such indigent person rests with the city or the county. You
ask further whether the county board may by resolution
relieve and take care of such permanent pauper only by
commitment to the county home, or whether the county
board may provide for relief directly in some other manner
than by commiting him to the county home.

Subsecs. (1) and (2), sec. 49.03, Wis. Stats., provide:

"(1) When any person not having a legal settlement
therein shall be taken sick, lame, or otherwise disabled in
any town, city or village, or from any other cause shall be
in need of relief as a poor person and shall not have money
or ppperty to pay his board, maintenance, attendance and
medical aid and shall make a sworn statement as to his le
gal settlement, the town board, village board or common
council shall provide such assistance to such persons as it
may deem just and necessary, and if he shall die, it shall
give him a decent burial. It shall make such allowance for
such board, maintenance, nursing, medical aid and burial
expenses as it shall deem just, and order the same to be
paid out of the town, city, or village treasury.
"(2) The expenses so incurred shall be a charge against

the county. The account therefor shall be audited by the
county board and paid out of the county treasury, and may
be recovered by said county of the town, city or village in
which such person so relieved has a legal settlement; or if
such settlement be in a county operating under the county
system of maintaining its poor, the recovery may be from
such county."

Sec. 49.14, subsec. (3), Stats., provides:

"In all counties in which a county home is not established
the county board may place all county relief of the poor in
charge of a board of trustees and superintendent governed
pursuant to sections 46.18 and 46.19, so far as applicable;
or may provide for the support and maintenance of the
county poor in such other manner as they shall direct."
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Under the Wisconsin statutes where a county is not
operating under the county system for the support of the
poor, a poor person who resides in a town, city or village
where his disability occurs but who has no legal settlement
therein, must be supported in the first instance by the town,
city or village but the ultimate liability rests on the county.
Ebert v. Langlade County, 107 Wis. 569, 83 N. W. 942
(1900) ; Milwaukee County v. City of Shehoygan, 94 Wis.

58, 68 N. W. 387 (1896) ; McCaffrey v. Toivn of Shields, 54
Wis. 645, 12 N. W. 54 (1882) ; Sup'ts of Poor of Dane Coun

ty V. Sup'ts of Poor of Saulc County, 38 Wis. 499 (1875);
Town of Westfield v. County of Sank, 18 Wis. 624 (1864) ;
Meyer v. Town of Prairie du Chien, 9 Wis. 233 (1859).

If relief is furnished by a city to a poor person who has
no legal settlement therein, the expense so incurred is a
charge against the county under sec. 49.03, Stats. XIV
Op. Atty. Gen. 604 (1925) ; Mihvaukee County v. City of
Shehoygan, 94 Wis. 58, 68 N. W. 387 (1896) ; Sup'ts of Poor
of Dane Coimty v. Sup'ts of Poor of Sauk County, 38 Wis.
499 (1875) ; To%vn of Westfield v. County of Sauk, 18 Wis.
624 (1864).

It is therefore the opinion of this department that a poor
person who resides in a city where his disability occurs,
but who has no legal settlement therein, must be supported
in the first instance by such city, but the expense so incurred
is a charge against the county under sec. 49.03, Stats.

It is the opinion of this department that the county board
may, under sec. 49.04, Wis. Stats., by resolution relieve and
provide for a permanent poor person in some other manner
than by committing him to the county home.
HHN
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Appropinations and Expenditures — Courts — Circuit
court reporter may live outside circuit for which he is
appointed; his expenses may be audited in accordance with
sec. 20.66, Stats.

February 20, 1930.
Theodore Dammann,

Secretary of State.
Attention Mr. 0. C. Brandt, Auditor.

Your communication, together with those enclosed, which
you received from the circuit judge and the circuit court re
porter, state that the court reporter for the fifth judicial
circuit, on August 1, 1929, changed his place of residence
from Lancaster, within the circuit, to the city of Madison,
which place of residence is outside of the fifth judicial cir
cuit. The reason for changing the residence, as stated in
the various communications, was one of personal conven
ience and of judicial convenience.. The judge, in his com
munication to you, among other matters stated that, under
the present law, the circuit judge is eligible to sit anywhere
in the state and is required to give his spare time anywhere
outside of his circuit. He stated further that he has put in
probably as much time outside of his circuit as any one of
the circuit judges and that because Madison is more centrally
located than either Cuba City, where the judge resides, or
Lancaster, where the reporter previously resided, the re
porter's expense account should not be materially affected.
He stated further that it was a matter of judicial conven
ience "for my reporter to live in Madison."
You ask the attorney general to give consideration to the

question whether there is legal objection to auditing the
circuit court reporter's expenses in accordance with sec.
20.66, Stats., if his residence is outside the circuit for which
he is appointed.

Sec. 252.18, Stats., reads in part as follows:

"Every circuit judge may, in his discretion, appoint a
competent phonographic reporter for the circuit * * *
for which he was elected or appointed; * * ♦ ap
pointing judge or his successor may remove any such re
porter ♦ * * at pleasure and appoint a successor.
Every person so appointed as reporter * * * is an of
ficer of the court and shall take and file the official oath.
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When so qualified every reporter * * * shall be au
thorized to act in any circuit in the state. Every reporter
shall attend upon the terms of court in the circuit * * *
for which he is appointed and when requested by the judge
appointing him, upon the sessions of court presided over in
other counties by such judge, and shall discharge such other
duties as the court or judge thereof requires; * *

Subsec. (2), sec. 20.66, Stats., appropriates money from
the general fund for the salaries of circuit court reporters.
It reads in part as follows:

"There are appropriated from the general fund, annually,
such sums as may be necessary for salaries and expenses
of the judges and reporters of the circuit courts * * *:

<<4: «

"(2) To each reporter appointed pursuant to section
252.18, compensation at the rate of three hundred dollars
per month, and to one of the official reporters of the court
in which the statutes require actions against state officers
and state commissioners to be tried, additional compensa
tion at the rate of seventy-five dollars per month. In ad
dition thereto each reporter attending a term of court
*  * * outside the county in which he resides, or at
tending sessions of court presided over in other circuits by
the judge appointing him, at the request of such judge, shall
be reimbursed his necessary traveling expenses and hotel
bills."

It will be noted that the sections cited do not specifically
provide that a circuit court reporter shall be a resident of
the circuit for which he is appointed. In contrast, sec. 7,
art. VII, Const., specifically provides 'that a circuit judge
shall reside in the circuit from which he is elected, and sec.
10 of the same article provides that he must "be a qualified
elector within the jurisdiction for which he may be chosen."
Early in the history of this state, in State v. Messmore, 14
Wis. 163, our supreme court accordingly held that a circuit
judge must at the time of election be a resident of the cir
cuit for which elected and that he must reside therein while
he holds office.

I am unable anywhere to find similar provisions with
respect to residence requirements for a circuit court re
porter. In the absence of a specific statutory provision, it
follows that the circuit court reporter need not reside in
the district for which he is appointed and that when he at-
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tends sessions of court, in accordance with statutory pro
visions, outside the county in which he resides, he shall be
reimbursed his necessary traveling expenses and hotel bills.
The fact, as you state, that a court reporter for the first
judicial circuit, comprising the counties of Kenosha, Racine
and Walworth, lived in the city of Milwaukee, and was al
lowed necessary traveling expenses, outside of the county
of Milwaukee, indicates that this question was passed upon
previously; and, in my opinion, correctly.
FWK

School Districts—Sec. 40.52, Stats., created by ch. 256,
Laws 1929, and providing for change in number of mem
bers and manner of selecting board of education, is applic
able to each city of fourth class whose territory constitutes
entire school district and to each city of second or third
class even though such city may be operating its school sys
tem under provisions of special charter.

Making change is optional with each city.
On facts submitted, sec. 40.52 is applicable to city of

Neenah.

February 24, 1930.
John Callahan, State Superintendent,

Department of Public Instruction.
You ask whether ch. 256, Laws 1929, applies to the city

of Neenah. The information supplied is that Neenah is a
city of the fourth class whose territory constitutes an en
tire school district; that prior to 1921 (when ch. 242, Laws
1921 repealed all special charters for cities of the second,
third and fourth class) the city operated under a special
charter, and since 1921 has continued to operate its school
system under the provisions of the special charter.

Said ch. 256 created a new sec. 40.52, Stats., subsec. (1)
of which provides in part:

affairs of each city refei'red to in section
40.50 shall be managed by a board of education consisting
of the same number of members and selected in the same
manner as such board was constituted and selected at the
time of the taking effect of this subsection. Such board
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shall continue to be so constituted and selected until and
unless changed by referendum vote of the electors of such
city as herein provided. Any sucn city desiring to change
the number of members of such board or the manner of
selecting them, or both, may do so either by an ordinance
adopted by the council and approved by a referendum vote
of the electors or by an initiated ordinance under the pro
visions of section 10.43. Either of the following two plans
may be adopted and the provisions thereof shall be set forth
in the ordinance: * *

Sec. 40.50, Stats., provides:

"Sections 40.50 to 40.60 provide a plan or system of school
administration for each city of the fourth class whose ter
ritory constitutes an entire school district, and each city
of the second or third class, to the end that city schools shall
be as nearly uniform as practicable. All general school
statutes govern city schools as far as applicable, and as they
are in harmony with this plan. This plan shall become ef
fective on July 1, 1928, except that the members of school
boards shall be elected the first Tuesday on the preceding
April."

Sec. 40.53 contains the powers and duties of the city
school board. The remaining sections of "sections 40.50
to 40.60" contain additional provisions relating to the school
affairs of the city.

It will be noted that said ch. 256 repealed sec. 40.52,
Stats., 1927. That section had the same purpose as new
sec. 40.52, but was ruled so indefinite and unworkable that
the attorney general declined to advise regarding its ap
plication. XVII Op. Atty. Gen. 139. It was evidently to
remedy this situation that old sec. 40.52 was repealed and
new sec. 40.52 was created. It therefore seems plain that
new sec. 40.52 is to be considered as a part of "sections
40.50 to 40.60" as that term is used under sec. 40.50.

"Sections 40.50 to 40.60" were the result of a revision bill
No. 13, S., sec. 87 (1927) ch. 425, Laws 1927. That bill
consolidated, renumbered and revised sections 40.45, 40.46,
40.64, 40.645, 40.665, 40.67, 40.675, 40.68 and 40.695, Stats.
1925 to be "sections 40.50 to 40.60."

The purpose as shown by the express language of sec.
40.50 was to provide a uniform plan of school administra
tion for each city coming within one of the classifications

sra-...-;..
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enumerated in sec. 40.50. Although sec. 40.50 does not
specifically mention cities operating their school systems un
der the provisions of a special charter, it is the conclusion
that such cities are included thereunder. Upon considera
tion of the provisions of those sections which were consoli
dated and revised to be "sections 40.50 to 40.60," and upon
consideration of the reviser's notes to the bill consolidat

ing the revising the same, and upon consideration of the pur
pose as expressed in the inclusive language employed in
sees. 40.50 and 40.52, it is our opinion that the provisions
of sec. 40.52 are applicable to each city coming within any
of the classifications enumerated in sec. 40.52, even though
such city is operating its school system under the provisions
of a special charter.
Upon the facts submitted, this conclusion applies to the

city of Neenah.
It will be noted, however, that the provisions of sec. 40.52

are not mandatory. This department, in an opinion to
you under date of January 17, 1930, ruled that it is entirely
optional with each city to make a change in its school board
as provided by that section:
FCS

Railroads—Full Crew Law—Pilots—Freight train oper

ated by gasoline motor is not subject to full crew law, which
requires employment of fireman.

Pilot law applies only to "engines with no cars attached."

February 24, 1930.

Railroad Commission.

In your letter of February 17, 1930, you state that a rail
road is permitting a contractor engaged in constructing
additional piers under a railroad bridge spanning a river
to operate narrow gauge cars propelled by a gasoline motor
car upon said bridge, using as one rail of the narrow gauge
line one of the main line railroad rails, thus fouling the
main line during the occupancy of the bridge. You state
further that in the operation of these narrow gauge trains
no pilot is provided to protect the operation as provided
in ch. 122, Laws 1929 (sec. 192.25 (4), Stats.), and
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inquire whether the operation described' is subject to
the provisions of that section or of sec. 192.25 (2), relat
ing to full crews on freight trains.

This department has ruled that sec. 192.25 (1), Stats.,
relating to full crews on passenger trains, does not apply

to trains propelled by gasoline motors, because of the fact
that the requirement of a fireman indicates that the law

was intended to apply to steam propelled trains only. XI
Op. Atty. Gen. 177. If this construction is correct, it fol
lows that it would also be applicable to sees. 192.25 (2)
and 192.25 (4), since in each of these sections the employ
ment of firemen is specifically required.

Since that opinion was rendered, however, the supreme
court of Ohio has held that a statute with very similar word
ing is applicable to the operation of a locomotive crane in
a "stores yard" which moves as many as four cars a dis
tance of 400 yards and occasionally crosses the main tracks.
The decision does not make it clear whether the power used
on the locomotive crane is steam or otherwise. N. Y. Cent.

R. Co. V. Public Utilitij Comm., 169 N. B. 299 (Dec. 11,

1929). Also in Moredick v. Missouri Pacific R. Co., P. U. R.

1929C 287, 289, the Nebraska commission holds that a full
crew statute specifying the employment of a fireman is
applicable to gasoline propelled trains, but that the require
ment as to the employment of a fireman is not enforceable
as to such trains.

Such a construction, however, would be in effect an
amendment of the statute, which is a legislative function.
The statute must apply as a whole or not at all. State ex
rel. City of Mihvaukee v. M. E. R. & L. Co., 169 Wis. 183;
State V. Columbian Nat. Life Ins. Co., 141 Wis. 557; Inter
national Harvester Co. v. Industrial Comm., 157 Wis. 167.
The fact that firemen are specifically required by these

sections definitely indicates that the legislative intent was
to establish full crews for the operation of steam trains
upon which there is employment for firemen.
As to sec. 192.25 (4) Stats., it is clear that only engines

"with no cars attached," are covered, so that this section
could not apply to the type of operation described.
You are therefore advised that the operation described is

not subject to the provisions of sees. 192.25 (2) or 192.25
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(4), Stats. However, if the method of operation creates
a dangerous situation for employes or railroad patrons the
railroad commission has authority to act under the provi
sions of sees. 195.26 and 195.27, Stats.

SB

Indigent, Insane, etc.—Town, city or village which is
liable for support of poor person has not power to remove
such person and family from some other town, city or vil
lage to its own town, city or village. Such person may be
committed to county home under sec. 49.07 and children
taken care of by juvenile court under sec. 48.06.

As long as family stays in municipality where members
have no legal settlement municipality of their legal settle
ment is liable for such support.

February 24, 1930.
Stanley A. Staidl,

District Attorney,
Appleton, Wisconsin.

You have submitted the following questions:

"1. Can the town, city or village which is liable for the
support of a poor person take charge of such person and his
family and have him removed from some other town, city
or village to its own town, city or village?
"2. What method would be used by the town, city or vil

lage to have such person removed to its confines in the
event such person refuses to move?
"3. If such town, city or village were unable to compel

such person to move to its own limits what effect would
such failure to move have upon the liability of such town,
city or village for the support of such person and his family
under the statute?"

You direct my attention to subsec. (5), sec. 49.03, Stats.,
which reads thus:

"The authorities having charge of the poor of the muni
cipality in which such person claims a legal settlement, and
until they shall do so, the authorities having charge of the
poor of the county in which such person may be, may take
charge of such poor person and relieve him in such other
manner as they deem proper."

You state that this statute leads you to believe that such
poor person may be removed to the municipality in which
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he has a legal settlement at the time requiring poor aid, and
that this seems to be intimated in the case of Scott v. Clay-

ton, 51 Wis. 185.

You state that you have an unfortunate situation in your
county which you would like to remedy if possible; that a
woman having a legal settlement in the village of Bear Creek
is now living in the city of New London with her family
of five children; that for the past five years she has been re
ceiving aid from the city of New London, which you have
been charging back upon the village of Bear Greek. The
village of Bear Creek, however, has been complaining about
the enormous expenditure made by the city of New Lon
don, and which, by law, the city of Bear Creek is required
to pay. They attribute it more or less to the kind of home
that she is living in in the city of New London, which re
quires a large expenditure of moneys to heat during the
winter time; that the village of Bear Creek has rented a
home with about two acres of land attached thereto and
they desire to move this woman and her family back to the
village of Bear Creek, where she and her children can main
tain a garden which will partially maintain them in their
support; that the house in the village of Bear Creek is new
and much warmer than the home that she is now living in
and the expense of her support would be cut one-half.
You state that the village of Bear Creek hired a moving

van and went to the present home of this woman and family
and attempted to move her, but she objected very strenu
ously and refused to move.

It is true that in the case of Scatt v. Clayton, 51 Wis. 185,
it was held that a poor person could be compelled to move
by the town liable for its support. That decision, however,
was based upon the provisions of sec. 1514, Rev. Stats. 1878,
which in part provided as follows:

"The supervisors so notified, shall within thirty days
thereafter, remove such poor person to their own town, and
pay the expenses incurred in giving such notice, and in
maintaining him from the time of his becoming a charge
to the town in which he is maintained; and if said super
visors shall omit to remove him, and pay such expenses,
within the time aforesaid, their town shall be liable there
for, and for all the expenses of maintaining such poor per
son, so long as he shall remain a public charge; * *
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This provision was, however, repealed by ch. 216, Laws
1895 and we have no statute at the present time compar
able to it. As a town has only such powers as are granted
to it by statute, I see no escape from the conclusion that
your first question must be answered "No."
Your second question is more difficult to answer, but

such person may be committed to the county home under
the provisions of sec. 49.07. You will notice that one of
the grounds for such commitment is that such person "has
removed to another town, city, village or county and has
applied for and received temporary relief therein, and that
the town, city, village or county represented by the peti
tioner or petitioners has reimbursed the municipality af
fording such relief."

You will note, however, that in sec. 48.05 it is provided
that no child under sixteen years of age shall be sent as a
poor person to any county home for support and care, as
the county superintendents or other officers having the care
of the poor shall bring all such cases, when brought to their
notice, into the juvenile court in the manner provided in
sec. 48.06. Sec. 48.06 then provides the procedural steps
which must be taken in order to take care of poor, depend
ent or neglected children. I realize that the case that you
have presented may be one that should not be dealt with
in as harsh a way as I have outlined. You will note, how
ever, that the juvenile court and the county courts who are
to pass upon these questions, together with the officers of
the town, should work out some way to take care of this
family, probably without breaking up the family. I do not
know whether a mother's pension could be given to this
woman. You have not given me facts enough to determine
that question. It may be that it is better for this family
to stay in the house at New London under all the circum
stances. If that is the case, even if it should cost a little
more, the welfare of the family is more important than the
expenditure of a little more money in their behalf. In
solving this difficult question, the judges and the town of
ficers should co-operate with you to do the best thing under
the circumstances for this family.
Your third question must be answered to the effect that

it would have no effect on the liability of such town. As



OPINIONS OF HE Attorney General 87

long as the city of New London is providing for the support
of this family which has a legal settlement in the village of
Bear Creek, Bear Creek will be liable to reimburse said city
under our statutes.

JEM

Criminal Latv—In criminal case jeopardy does not attach
until jury has been empaneled and sworn to try case.

February 26, 1930.

Arthur M. Sells,

District Attorney,

Florence, Wisconsin.
You state that one A was arrested in Forest county, Wis

consin for trapping beaver during the closed season there
for by a conservation warden within one hundred rods of
the Florence-Forest county line; that he pleaded not guilty
to the charge and after several adjournments the case was
dismissed by the justice of the peace for lack of evidence
upon the motion of the district attorney; that no witnesses
were called whatsoever and no jury was impaneled.

Thereafter on the 23d day of December, 1929, the said
A was again arrested on the same charge under a warrant
issued by the county judge of Florence county for the same
charge; that on stipulation between the district attorney
of Florence county and the attorney for the defendant, a
certified copy of the docket entries of the case before the
justice of the peace in Forest county, Wisconsin, were read
into the records and it was further stipulated that said A
as named in the proceedings before the justice of the peace
of Forest county, Wisconsin, was one and the same person
as in the case then pending in the county court of Florence
county, Wisconsin; that on motion made by defendant's
counsel to dismiss the proceedings on the ground that the
defendant was being placed in double jeopardy in violation
of his constitutional rights, the court, after hearing the ar
gument, granted the motion and discharged the prisoner.
You inquire whether under the statement of facts as

given above there is a sufficient possibility of reversal of the
ruling of the county judge to warrant taking the case to
the supreme court on writ of error»
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It is a general rule that when a person has been placed on
trial on a valid information or indictment before a court
of competent jurisdiction, has been arraigned and has
pleaded, and a jury has been impaneled and sworn, jeopardy
has attached. State v, B , 173 Wis. 608; Schultz
V. State, 135 Wis. 644; 16 C. J. 286.
Under the above statement of facts no jury was impaneled,

although it was a criminal case and the jury was not waived,
no witnesses were sworn, and you are advised that jeopardy
did not attach or has not attached and a writ of error will
lie under sec. 358.12, Stats.
JEM

Cooitracts—University—Change in details of arbitration
clause after bids are in, both contracting parties agreeing

.thereto, which change does not constitute variation in any
plans and specifications that are of essence of proposed con
struction contract, does not invalidate same when otherwise
legally consummated and does not require new submission.

February 28, 1930.
Honorable Glenn Frank, President,

University of Wisconsin.
In yours of the 25th you request an opinion of the attorney

general as to whether the contract for the construction of
the mechanical engineering building which was awarded by
the regents of the university of Wisconsin on August 30,
1929 to J. H. FindorfF & Son, contractor, as the lowest bid
der, and is now awaiting the signature of the governor for
its complete validation, would be valid or would obligate the
regents to recall said contract from the governor and to re-
advertise for bids, if the regents see fit to substitute article
38 for article 38-A, as these arbitration clauses appear on
pages 13 and 15 respectively of the memorandum entitled
specifications for mechanical engineering building at
THE university OP WISCONSIN, provided such action is con
sented to by said contractor and his surety.
The verbatim language of the two arbitration clauses

mentioned in the question submitted, follow:
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Apv'i'ov'i'io.tions omA Expenditures—Emergency Appro
priations—No allotment out of appropriation to emergency
board provided by sec. 20.74, Stats., may be made by gov
ernor or said board to committee created by Resolution No.
123, A., of legislature of 1929, for any purpose.

March 1, 1930.

Honorable Henry A. Huber,

Acting Governor.
In yours of February 28 last you request an opinion of

the attorney general as to whether or not it would be law
ful for the governor or the emergency board created by sec.
20.74, subsec. (1), Stats., to allot $1000 from the appropria
tion to said emergency board for the fiscal year beginning
July 1, 1929 by subsec. (2) of said sec. 20.74, to the com
mittee created by Resolution 123, A., of the 1929 legisla
ture, upon request of the chairman of said committee,
through the committee's attorney, to enable it to carry on
its work.

In my opinion neither the governor nor the said emer
gency board may niake any allotment out of said appropri
ation to such committee for any purpose.

Said sec. 20.74, (2), so far as is here material, reads as
follows:

"There is appropriated to the emergency board from the
general fund for each of the fiscal years beginning July 1,
1929, and July 1, 1930, in lieu of all other emergency ap
propriations, two hundred and fifty thousand dollars, to he
used to supplement appropi'iations for these years to the
several departments which shall prove insufficient, by rea
son of unforeseen emergencies or other contingencies be
yond their control Allotments from this appropriation
shall be made as the emergency board may deem advisable;
provided, that the governer may allot sums not in excess of
one thousand dollars to any department when necessary to
meet an emergency, without a meeting of the board. No
moneys shall be paid out under this appropriation for any
purpose while any other appropriation is available there-

So much of said Resolution 123, A., as is pertinent to the
question submitted, reads as follows:

"Resolved by the assembly, That a select committee of
three members be appointed by the speaker to investigate
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and conduct hearings, during the interim between the sine
die adjournment of this legislature and the regular session
of 1931, relative to the price paid for milk, hogs, calves,
beef and other meat animals, in this state, as compared
with prices paid in other states. The members of the said
committee shall receive no compensation for their services
hut shall he reimbursed their actual and necessary expenses,
as may be provided by the 1931 legislature."

From the foregoing quoted portions of sec. 20.74, Stats.,
and said Resolution 123, A., it will be observed that no ap
propriation was made by the legislature to said committee
to carry on the work for which such committee was created.
The emergency appropriation made by said section of the
statutes is specifically "to be used to supplement appropria
tions * * ♦ which shall prove insufficient, * *
No part of such appropriation may be allotted for the pur
pose which the resolution in question expressly sets forth
shall be "as may be provided by the 1931 legislature." The
emergency appropriation provided by the statute may not
be used to meet the request made upon you.
HAM

Public Officers—Register of Deeds—Under sec. 59.57,
subsec. (3), Stats., register of deeds is entitled to twenty-
five cents for filing of notice of lis pendens containing not
more than twenty defendants and twenty-five cents for
every additional twenty defendants.

March 1, 1930.
Clarence E. Rinehard,

District Attorney,
Chippewa Falls, Wisconsin.

You state that sec. 59.57, subsec. (3), Wis. Stats., fixes
the fees to be charged by the register of deeds for filing and
entering notice of the pendency of any action affecting real
estate (lis pendens).
You state further that under sec. 59.54, Stats., the regis

ter of deeds, in the filing of such notice (lis pendens), is
required among other things, to enter the description of the
real estate affected. You inquire whether the register of
deeds is entitled to any extra charge for long descriptions
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in cases where the fee is manifestly inadequate for the
work required under the provisions of sec. 59.54, Stats.
Your question must be answered in the negative. It is

well settled that a public officer takes his office cum onere
and is entitled to no salary or fees except what the statute
provides. Outagamie County v. Zuehlke, 165 Wis. 32, 40
(1917) ; Henry v. Dolen, 186 Wis. 622, 624 (1926).
In Outagamie County v. Zuehlke, supra, in considering

a suggestion that the fees provided by statute were not a
sufficient compensation, the Wisconsin supreme court said:

"Some claim is made by counsel for appellant that one
half the fees collected was not sufficient compensation
and that certain fees were not and could not have been col
lected by appellant, and that some of the instruments noted
upon abstract were taken from other offices. This claim
is wholly immaterial. A public officer takes his office cum
onere. He is entitled to no salary or fees except what the
statute provides. * *

Sec. 59.57 (3), Stats., provides:

"For filing and entering any writ of attachment or copy
thereof, with the certificates of the officer, or any certifi
cate of sale, or any notice of the pendency of any action
containing not more than twenty defendants, twenty-five
cents, and twenty-five cents for every additional twenty
defendants in any such notice."

Applying the above rule to the instant case it is obvious
that the i-egister of deeds is entitled, under the provisions
of the above quoted statute, only to twenty-five cents for
the filing of notice of the pendency of an action affecting
real estate (lis pendens), containing not more than twenty
defendants, and twenty-five cents for every additional
twenty defendants in any such notice. Diligent search on
our part discloses no provision of law which authorizes the
register of deeds to make an extra charge for long descrip
tions.

HHN
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Fish and Game—Sturgeon found in Lake Winnebago are
included in term "rock sturgeon" under sec. 29.19, Stats.;
prosecution for catching these sturgeon in lake Winnebago
may be brought under sec. 29.19.

March 6, 1930.
Frank B. Keefe,

District Attorney,
Oshkosh, Wisconsin.

You have referred us to sec. 29.19, Stats., which pro
vides for no open season on "rock sturgeon and spawn eggs
and fry thereof," and also to sec. 29.01, subsec. (3), which
defines rough fish as including hackleback sturgeon weigh
ing more than one pound dressed and spoonbill sturgeon
over thirty inches in length. You state that you are ad
vised that the superintendent of fisheries has the opinion
that the sturgeon inhabiting the waters of Lake Winnebago
and its tributaries are the common lake sturgeon, and that
you are unable to ascertain whether there is a closed or

open season for this type of sturgeon.

You inquire whether a criminal action could be success
fully maintained under the present wording of our stat
ute for taking of the common lake sturgeon type and under
what section one would proceed. You state that it would
seem that the only protected sturgeon under our state law
is the rock sturgeon.
The question which you submit, so far as rock sturgeon

is concerned, has been submitted by the conservation com
mission to Professor George Wagner, associate professor of
zoology of the university of Wisconsin, and in a letter to
Chief Warden McKenzie, dated February 21, 1930, he says;
"I beg to state that the only sturgeon occurring in Lake

Winnebago and the Wolf River is known scientifically as
Acipenser rubicundus, Le Sueur. It is known commonly as
Lake Sturgeon, Rock Sturgeon, Stone Sturgeon, Red Stur
geon, or Ohio Sturgeon. Any sturgeon in these same wa
ters designated as a Hackleback Sturgeon is simply the
younger individual of the same species, the young having
sharper spines on the back and sides than the more mature
fish."

It thus appears that the sturgeon in Lake Winnebago is
included in the term "rock sturgeon" and the prosecution
may be commenced under sec. 29.19.

JEM
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Education—Teachers' Retirement Law—Where teacher
under state retirement system names as beneficiary sister
or nephew, benefits are payable to sister.

March 7, 1930.

Albert Trathen, Director of Investments,
Annuity and Investment Board,

State Retirement System.

You submit the affidavit of Julia E. Stallman, deceased,
made to the state retirement system in which she names as
beneficiary, Laura A. Schubel, sister, or Ervin F. Schubel,
nephew. You state that her estate is now in probate and
that you desire to know to whom you should pay the amount
due.

The amount due should be paid to Laura A. Schubel,
sister.

Subsec. (1), sec. 42.50, Stats., provides:

"Any member may, by written notice to the retirement
board having jurisdiction, in such form as it shall approve,
designate any person or persons having an insurable inter
est in the life of the member as a beneficiary to whom any
death benefit payable at the death of the member shall be
paid. The member may, from time to time, by a like writ
ten notice, change the beneficiary. If no beneficiary shall
have been named by the member, such death benefit shall
be payable to the estate of the member. Such death benefit
shall be the full amount of the accumulation in the retire
ment deposit fund to the credit of the member from all
member's deposits and all state deposits and interest
thereon."

According to the statute the beneficiary must be a per

son having an insurable interest. In Opitz v. Karel, 118
Wis. 527, 585-536, the court held that an insurable interest
exists where one party "has a reasonable right to expect
some pecuniary advantage from the continuance of the life
of the other, or to fear a loss from his death."
In 2 Couch on insurance, sec. 436, the rule is stated:

"As a general rule, neither uncles and aunts, nor
nephews and nieces, have an insurable interest in each oth
ers' lives by force merely of the relationship."

See, also: XI Op. Atty. Gen. 196.
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Clearly, then, Ervin F. Schubel, nephew, was not eligible
for designation as a beneficiary. It is unnecessary to de
termine, therefore, exactly what Julia E. Stallman intended
by making the beneficiaries her sister or her nephew. If
she intended, as you suggest, that her sister should be the
beneficiary, but in the event of her death then the nephew
should be the beneficiary, that intention will be carried out
by making payment to the sister. If she intended that pay
ment could be made to either sister or nephew, payment
would necessarily have to be made to the sister because of
the non-eligibility of the nephew as a beneficiary. There is
nothing in the designation of beneficiaries which indicates
a desire to have the benefit paid to both sister and nephew
and hence there is no necessity for considering the result
in case such intention were manifest.

ML

Fish and Game—Navigable Waters—Trapper on naviga
ble waters in Upper Mississippi River wild life and fish
refuge should not be prosecuted for trespass so long as
he stays upon navigable waters in said area.

March 8, 1930.
James P. Cullen,

District Attorney,
Prairie du Chien, Wisconsin.

You refer me to an agreement for the purchase of lands,
under the provisions of the Upper Mississippi River wild
life and fish refuge act (48 Stats, at Large 650) from Julius
Boeckh and wife to the United States of America.
You state that certain trappers have secured licenses

from the state to trap muskrats and mink during the open
season, which license does not except any of the land de
scribed in the enclosed agreement. They have also se
cured licenses from the federal government to trap in the
federal reserve with the exception of the enclosed areas.
You say that the enclosed areas are "posted" at the present
time, and include the land described in the enclosed agree
ment with other land; that the trappers insist that they
have the right to trap on the navigable waters within the
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posted or enclosed area; that the agreement does not state
that the grantor shall have the exclusive right to go upon
the described premises to trap muskrats.
You inquire whether, if the trappers should go upon the

navigable waters within the posted or enclosed areas and
complaint is made, you should prosecute as for a trespass,
or should insist that the complainant seek relief in the fed
eral courts.

This question must be answered to the effect that you are
justified in refusing to prosecute, so long as the trappers
stay upon the navigable waters. As to the question
whether they can be enjoined, we have not had sufficient
time to carefully examine the matter, and as this would be
a civil action, we will not pass upon that question at this
time.

JEM

Public Health—Basic Science Laiv—Physician diagnos
ing cases for compensation but not prescribing or admin
istering remedies is practicing medicine and may not law
fully do so without license.

March 10, 1930.

Dr. C. a. Harper,

State Health Officer.
In your letter of March 4, 1930, you state that the state

board of health is employing several lady physicians in con
nection with maternity and child welfare at health centers,
such physicians having been licensed in other states, and
having been employed through the channel of the civil serv
ice commission; that these physicians do no treatment what
soever, but that they make physical examinations and their
findings are recorded and sent to the family physicians for
such care as the family physicians may direct. You in
quire whether such physicians are required to be licensed
by the Wisconsin state board of medical examiners under
the provisions of ch. 147, Stats.

Sec. 147.01, subsec. (1), par. (a), Stats., is as follows:

"To 'treat the sick' is to examine into the fact, condition
or cause of human health or disease, or to treat, operate,
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prescribe, or advise for the same, or to undertake, oifer,
advertise, announce, or hold out in any manner to do any
of said acts, for compensation direct or indirect, or in the
expectation thereof."

The above definition apparently applies only to the basic
science law, sees. 147.01 to 147.12, inclusive..

Sec. 147.14 (1) is as follows;

"No person shall practice or attempt or hold himself out
as authorized to practice medicine, surgery or osteopathy,
or any other system of treating bodily or mental ailments
or injuries of human beings, without a license or certificate
of registration from the state board of medical examiners,
except as otherwise specifically provided by statute, nor un
less he shall record the same with the county clerk of the
county in which he shall practice and pay a fee of fifty
cents for each recording. The clerk shall enter in a book
kept for that purpose the date of the license or certificate,
the name of the licensee, school or practice shown, and the
date of recording."

The fact that the latter section refers to systems of
treating bodily or mental ailments or injuries to human

beings would seem to indicate a parallelism between the
definition in sec. 147.01 (1) (a) above quoted, and sec.

147.14 (1). Such a parallelism leads to the inference that
to examine into the fact, condition, or cause of human
health or disease for compensation, constitutes practice, ir

respective of whether any specific treatment is prescribed
or applied.

Such an interpretation is consistent with the decisions
of courts in other states.

In State v. Rolph, 167 N. W. 553, 554, 140 Minn. 190, the
court says:

" * * * The science of diagnosing human diseases and
human ailments has come to be a distinct branch or depart
ment of the medical profession; the diagnostician limiting
his efforts to a discovery of the disease or ailment from
which a patient may be suffering, its character and loca
tion, leaving the treatment thereof to some other physician
or surgeon. This is a matter of common knowledge. And
it requires no discussion or argument to demonstrate that
the physician who thus applies his learning and energies is
performing a highly important duty of the profession, and
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is engaged in the practice thereof, though he prescribes no
drug and administers no specific treatment."

To the same effect holding that the diagnosing of cases
for a fee without prescribing or administering a remedy
constitutes practice, see People v. Jordan, 172 Calif. 391,
156 P. 451; People v. Sounders, 61 Calif. App. 341, 215 P.
120; People v. Allcutt, 117 N. Y. App. 546; Bailey v. Nieb-
ruegge, 211 111. App. 82.

It is the opinion of this department, therefore, that physi
cians employed by the state board of health for the purpose
of diagnosing cases at health centers are practicing medi
cine within the meaning of sec. 147.14, and that it is un
lawful for them so to practice without being licensed, as
provided in ch. 147.

SB

Bridges and Highivays—Condemnation—County high
way committee may abandon and discontinue condemnation

proceedings brought before county judge under provisions
of subsec. (3), sec. 83.07, Stats., at any time before actual
payment or tender and deposit of amount of award. Such

discontinuance is not bar to new proceedings to acquire
same land under provisions of sec. 83.07.

March 10, 1930.
Highway Commission.

Attention K. G. Kurtenacker, Secretary.
You ask whether a county highway committee, being dis

satisfied with the award made by the county judge in pro
ceedings before such judge provided for by subsec. (3),
sec. 83.07, Stats., may abandon and discontinue the proceed
ings, and whether, after such abandonment and discontinu
ance, the committee may institute new proceedings to ac

quire the same lands pursuant to the procedure provided by
sec. 83.08, Stats.
XIV Op. Atty. Gen. 489 ruled that the county highway

committee may abandon and discontinue condemnation
proceedings brought under subsec. (3), sec. 83.07, Stats.
1925, at any time before actual payment or tender and de
posit of the amount of the award, and that such discontinu-
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ance is not a bar to new proceedings to acquire the same
land under the provisions of eh. 32, Stats., 1925. Subsec.
(3), sec. 83.07 has not been changed in any respect that is
material here. Accordingly the opinion cited is adhered
to.

Therefore, the answers to the questions here submitted
are in the affirmative, provided, of course, that the commit
tee abandons and discontinues the proceedings before the

actual payment or tender and deposit of the award.
It is noted that there is here the additional fact that the

county highway committee has appealed to the circuit court
as provided in subsec. (5), sec. 83.07, Stats. This addi
tional fact, however, does not make any difference in the
answers to the questions submitted, as merely taking the
appeal does not fix the rights of the parties.
FCS

Taxation—Under provisions of sec. 75.01, subsec. (1),
Stats., redemption of lands sold for delinquent tax may be

effected only as therein specified.

March 11, 1930.

Walter Murat,
District Attorney,

Stevens Point, Wisconsin.

In yours of the 3d inst. you state that a local dealer in tax

certificates has paid to the town treasurer of the various
towns the 1929 taxes on various pieces of land on which
he holds unredeemed tax sale certificates; that these pay
ments were all made prior to the time that the tax for the

year 1929 became delinquent; and that such dealer has
served notice on the county clerk setting up the fact of these

tax payments coupled with the demand that such sum so
paid, with interest at 10%, be included on a redemption.of
any of the lands listed.
You request an opinion as to whether or not it will be

necessary to comply with the terms of the notice in view of

the fact that the payment of the 1929 taxes was a volun
tary payment of the general tax prior to the time when the
same became delinquent.



Opinions of the Attorney General

You have directed our attention to the provisions of sec.
75.01, subsec. (1), Stats., which reads as follows:

"The owner or occupant of any land sold for taxes or
other person may, at any time within three years from the
date of the certificate of sale, redeem the same or any part
thereof or interest therein by paying to the county treas
urer of the county where such land was sold, for the use of
the purchaser, his heirs or assigns, the amount for which
such land was sold and all subsequent charges thereon au
thorized by law, or such portion thereof as the part or in
terest redeemed shall amount to with interest on the amount
of purchase money at the rate of ten per cent per annum
from the date of such certificate, OAid all other taxes and
charges thereon imposed subsequent to such sale and paid
by such purchaser or his assigns prior to such redemption,
with interest thereon at the rate of ten per cent per annum,
vouchers or other evidence of the payment of which shall
have been deposited luith the county clerk or produced to
such person seeking to redeem; * *

In my opinion the quoted statute is plain and unambigu
ous and undoubtedly extends to the purchaser, or assigns, of
tax certificates the privilege of paying other taxes and
charges imposed on the involved lands subsequent to the

sale whict resulted in the issuance of said tax certificates,
giving.the owner of such tax certificates an additional tax
lien on such premises for the amount so paid as provided by
the statute."

This statutory right or privilege so extended, was, in all
likelihood, intended by the legislature to give to the tax
certificate owner a right or privilege of protecting tax cer
tificates owned by him on the same premises. Whether or
not the legislature intended to extend this right or privilege
to the owner of a tax certificate to be exercised by him prior
to the expiration of the time ivithin ivhich the owner of the
land might pay the same without incurring a penalty there
on, is a more difficult problem, especially in view of the pro

visions of sees. 74.02 and 74.03, Stats., and one which we
do not decide because your statement of facts does not ad
vise the date when the tax certificate owner paid the 1929

tax.

By the provisions of sec. 74.02 the owner of land is en
titled to pay his taxes which have been levied and assessed
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in the previous year up to and including the 31st day of
January in the following year without incurring any pen
alty for not having previously paid such taxes. Sec. 74.03

prescribes the penalty which he shall be subject to unless
such taxes are paid within the time prescribed by sec. 74.02,
and makes provision for extending such time.

To permit or to authorize the owner of tax certificates
to pay taxes imposed subsequent to the sale which resulted
in the issuance of such tax certificate within the time pre
scribed and allowed the owner of such land to pay his taxes,
and thereby penalize the owner of the land with a require
ment to pay interest at the rate of ten per cent per annum
on the amount of such taxes paid by the owner of the tax
certificates as a condition for the owner of the land having
a right to redeem his premises from the outstanding tax
certificates, seems a harsh and unjust provision of the law
and one which might justly be questioned as not within the

intent of the legislature in the enactment of the above
italicized portion of sec. 75.01 (1), Stats. To deny to the
tax payer the right to pay his taxes within the time pre
scribed by sec. 74.02 (up to and including January 31st)
simply because he suffered his land to be sold in the previous
year for delinquent tax seems a most unnecessary burden
visited upon him by the legislature, and in my opinion is
not so clear under the language of the statute, and if called
to the attention of the 1931 legislature, would be speedily
remedied and made more definite and certain.
HAM
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Corporations—Proxies—Provision for proxy voting in
articles of incorporation of nonstock, nonprofit corporation
incorporated under ch. 180, Stats., is unauthorized.

Secretary of state may accept for filing amendment to
articles of incorporation of such nonstock corporation which
has been adopted by vote consisting in part by proxies,
provided proxies did not change result.

March 12, 1930.

Theodore Dammann,

Secretary of State.
1. You ask whether the articles of incorporation of a

nonstock, nonprofit sharing corporation, incorporated un
der ch. 180, Stats., may provide for proxy voting.
At common law there was no right to vote by proxy at

corporation meetings, but every vote must be personally
given. This is still the rule with respect both to nonstock
and stock corporations, in the absence of express provisions
to the contrary. A stockholder or member of a corpora
tion cannot give a proxy to another to represent him and
vote at a corporate meeting, unless the right to do so is
given by the charter or a general constitutional or statu
tory provision, or by a valid by-law. Fletcher Cyc. Corp.
Vol. 3, p. 2823. In some jurisdictions it is held that the
right to vote by proxy may be conferred by a by-law of the
corporation, although in others this is denied, except in
cases where the charter of the corporation confers the power
expressly or by legal implication. 14 C. J. pp. 907-908. It
does not appear that there are any Wisconsin adjudications
on the subject.

It will be noted that in Wisconsin corporations do not de
rive their powers from charters granted to them by the
state but from general provisions of the statutes which are
applicable to the particular corporation involved. With re
spect to stock corporations, sec. 182.15, Stats., authorizes
every stockholder to vote by proxy at elections of the of
ficers, and, "when so provided by the by-laws," by proxy
at other meetings. No similar provision, however, is found
in the statutes with respect to nonstock corporations in
corporated under ch. 180, Stats. Such being the case, it is
felt that a nonstock, nonprofit sharing corporation in-

/fA
I 5^ -
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corporated under ch. 180, Stats., is without power to pro
vide for proxy voting. The first question, therefore, is
answered in the negative.

It has not been overlooked that subsec. (5), sec. 182.01,
Stats., confers upon domestic corporations generally the
power to make by-laws and regulations, among other things,
for voting by proxy. The history of this provision shows
that it does not confer upon corporations the power to au

thorize proxy voting, but only the power to regulate the
manner of appointing and mode of voting by proxy, where
the power to vote by proxy or the power to authorize vot
ing by proxy exists. That the provision has this limited
meaning is shown by the following: The above italicized

words were formerly a part of the provision. They were
.struck out by ch. 534, Laws 1927. However, the revisor's
note to the bill (No. 12, S.) states that the changes were
only "verbal changes". In other words no change in mean
ing was made.

2. You also ask whether the secretary of state may ac
cept for filing amendments to articles of incorporation
of such nonstock corporation, which amendments have been
adopted by a vote consisting in part of votes by proxy.
FGS

Banks and Banking—State Banks—Taxation—Tax Cer
tificates—Words a.nd Phrases—Phrase "and other evidences
of debt," as found in sec. 221.04, subsec. (1), par. (f),
Stats., does not include tax certificates.

March 12, 1930.
C. F. Schwenker,

Commissioner of Banking.
In yours of the 5th inst. you request an opinion as to

whether or not the phrase "and other evidences of debt" as
the same is found in sec. 221.04, subsec. (1), par. (f),
Stats., may be construed to include tax certificates.

The section referred to deals with the power of state
banks and, so far as is here material, reads:

"To exercise by its board of directors, or duly authorized
officers or agents, subject to law, all such incidental powers
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as shall be usual and necessary to carry on the business of
banking; by buying, discounting, and negotiating promis
sory notes, bonds, drafts, bills of exchange, foreign and
domestic, and other evidences of debt; * *

You are advised that the quoted phrase, as found in said
section, will not admit of a construction to include tax cer
tificates.

A tax certificate is not "an evidence of debt" under any

circumstances. It lacks all the necessary essentials of
such instruments or documents. It is merely prima facie
evidence of the matters and things recited therein.

Sec. 74.46, subsec. (1), Stats., provides for the issuance
of such certificates and prescribes the form thereof which
is required to be substantially followed. It is not deemed
necessary to incorporate herein the form contained in the
last mentioned section. Examination thereof, however,
will disclose that it is executed and issued by the county

treasurer to the purchaser of the premises described therein
in the salt of lands for delinquent taxes and does not contain
a covenant to pay anything on the part of anyone.
HAM

Public Officers—County Board—District Attorney—Mal
feasance—Town Chairman—Questions constituting viola
tions of sec. 348.28, Stats., passed upon under specific state
ments of facts submitted.

March 13, 1930.

Hans Hanson,

District Attorney,

Black River Falls, Wisconsin.

Under date of January 17 last you set out two statements
of facts, based upon each of which you propound certain
questions set out below, following each of which questions
you will find our answer thereto.

First Statement of Facts.

"A who is chairman of the town of M and, therefore, a
member of the county board, is engaged in road construc
tion work with his son under the firm name and styl.e of 'A
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and Son/ A and Son, while A was and is such chairman
have at different times bid on state trunk and county high
way construction work which said bids were advertised by
the Jackson county highway committee and specifications
and proposals sent to all prospective bidders. Successful
bidders are required to enter into a conti'act with the county
and to give a contractor's bond that they will perform all
the terms and conditions of the contract. A and Son have
been successful bidders and have entered into contracts
with the county to grade, shale and construct state trunk
and county highways. For the future guidance of the
county highway committee 1 wish to be advised as follows:
" (1) Has a member of the county board a right to enter

into contracts of this nature with the county highway com
mittee? If such contracts are made and entered into are
the county highway committee and the contractor guilty
of violating sec. 348.28?"

Answer to first question: This question is answered in
the negative. That is to say, if a member of the county

board enters into a contract of the nature set out in your
statement of facts, he thereby violates the provisions of sec.
348.28, Stats. Entering into such a contract with the coun
ty highway committee is in reality entering into a contract
with the county board. The committee merely acts as the
instrumentality created by the county board under the au
thority vested in it by sec. 82.05, Stats. When the commit
tee is elected by the county board under the provisions of
that statute, sec. 82.06 (3) provides that the powers and
duties of such committee shall be:

"To enter into such contracts in the name of the county,
and to make such arrangements as may be necessary for the
proper prosecution of such construction and maintenance
of highways and bridges as is provided for by the county
board."

The contract, therefore, is one between the county board,
representing the county, and the contractor. The contrac
tor is therefore guilty of a violation of said sec. 348.28.
Members of the committee however, are not guilty of a vio
lation of the last named section. Henry v. Dolen, 186 Wis.
622.

Question No. 2: "(2) Has a chairman of a town in
whose town highway construction work is being performed
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and which town is paying one-half of such cost the right to
enter into such contract?"

Answer to question No. 2: This second question must be

answered in the negative. Sec. 82.05 (3) makes the town
chairman of each town in which state aid construction is

performed ex officio a member of the county committee, or
prescribes that he shall act with such committee on all mat
ters affecting such construction in his town, provided the

town has voted a portion of the cost thereof. This provi
sion undoubtedly makes him subject to the penalty pre
scribed in sec. 348.28, Stats., in the event that he has an

interest in a contract for the performance of town highway
construction in his own town when such town contributes

to the construction of such highway.

Question No. 3: "(3) If such chairman was a member
of a copartnership would the copartnership have a right
to enter into such contract?"

Answer to question No. 3: So long as such chairman

has any interest in the contract, and he certainly has if he
is a member of the copartnership mentioned, he likewise

violates the provisions of said sec. 348.28.

Second Statement of Facts.

"When a successful bidder has been awarded a contract
for the construction of a certain highway he must give a
surety bond as a guaranty of his faithful performance of
said contract. B, who is a member of the county board,
is engaged in the general insurance business writing all
lines of insurance including surety bonds for successful
bidders to whom highway construction work has been
awarded. B has written a number of such bonds for road
contractors. For the future guidance of the Jackson county
highway committee and myself I wish to be advised on the
following questions:
"(1) Has a member of the county board who acts as

agent for surety companies the right to solicit and write
surety bonds for successful bidders of road construction
work? Does he violate the provisions of sec. 348.28 by so
doing? What is the status of the district attorney who ap
proves such a bond? In what way is the county highway
committee affected by this act of the agent?"
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Ansiuer to question No. 1: A member of a county board
who acts as agent for a surety company on bonds for road
construction work thereby violates the provisions of sec.
348.28. This department so advised in an official opinion
reported in V Op. Atty. Gen. 561, dated July 12, 1916, and
no reason exists for making any change therein at the pres
ent time. That opinion held that it was unlawful and in
violation of what is now sec. 348.28, Stats., for a member of
a county board to accept applications for bonds as subagent
of a bonding company from persons having contracts with
that particular county.

With reference to the status of a. district attorney who
approves such a bond, it is my opinion that he might be
considered as having technically violated the same section,
although it might be very difficult to obtain a conviction,
and I entertain the same opinion with respect to the out
come of a prosecution of any member of the county high
way committee making the contract in question.

Question No. 2: "(2) Has a member of the county
board who acts as agent for insurance companies the right
to write insurance upon county property in which the coun
ty is interested?"

Answer to question No. 2: This department has on a
number of occasions in the past expressed itself on this
identical question to the effect that it is unlawful and a vio
lation of said sec. 348.28, Stats., for a member of the county
board to contract for insurance upon county property with
the county board for such county, even including county of
ficers who are stockholders of an insurance agency from
which the county treasurer secures insurance upon county
buildings. See XII Op. Atty. Gen. 237, 279, XIII Op. Atty.
Gen. 114.

HAM
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Insurance — Life Insurance — Taxation — InheHtance
Taxes—Provisions of sec. 72.18, subsec. (8), Stats., are ap
plicable to Lutheran Mutual Aid Society, notwithstanding
provisions of sec. 208.01 (9).

March 13, 1930.

Tax Commission.

You have referred me to the provisions of sec. 72.18,
Stats., as amended by ch. 462, Laws 1929. Section 2 of
said chapter reads as follows:

"Section 2. Two new subsections are added to section
72.18 of the statutes to read: (72.18) (8) Every corpora
tion, partnership, association, individual, order or society
authorized to transact life insurance business within this
state, or whether authorized to transact such business or
not, who shall pay any insurance or death benefit in excess
of fifteen hundred dollars upon the death of a resident of
this state, shall give notice of such payment to the tax com
mission within ten days from the date of such payment.
Such notice shall be given on the forms prescribed by the
tax commission, and such notice shall set forth such in
formation as the tax commission shall prescribe."

You state that pursuant to this newly created subsection
of the statute the commission has requested life insurance
companies, associations, orders and societies to file informa
tion concerning payment of life insurance; that you have
received on October 25 a letter from the Lutheran Mutual
Aid Society in which they refer to the provisions of sec.
208.01 (9), of the Stats., which reads as follows:

"Unless express reference is made to this subsection or
unless expressly designated therein no law in force or here
after enacted shall apply to any fraternal benefit society or
mutual benefit society.

You state that this Lutheran Mutual Aid Society wishes
to be advised whether the provisions of sec. 72.18 (8) ap
ply to them.
Your question must be answered Yes. Its provisions ex

pressly include "every corporation, partnership, association,
individual, order or society authorized to transact life in
surance business within this state." The words "order" or
"society" are specific enough to include the Lutheran Mu-
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tual Aid Society, so that it can be said that its provisions
expressly designate benefit societies. We are strengthened
in our conclusion by the fact that sec. 72.18 is a provision in
the inheritance tax act. There is no reason why these so
cieties should no't be included, as taxes must be paid on the
money received from such societies as well as when it is
received from regular insurance companies.
JEM

School Districts—City School Funds—School funds of
city of Ripon, city of fourth class whose territory comprises
entire school district, must be disbursed in accordance with
provisions of sec. 40.57, Stats.

March 14, 1930.
John Callahan, State SupeHnte^ident,

Department of Public Instruction.
You submit the following statement of facts and request

an opinion thereon. Ripon is a city of the fourth class
whose territory since January 1, 1930, constitutes an entire
school district. Ch. 98, Laws 1881, provided the special
charter under which the board of education of the Ripon
public schools has operated since that year. At no time
has the manner and method of the selection of the mem
bers of the said board been changed nor has there been any
change in the manner and method of the disbursement of
the school funds. The school board has always been fis
cally independent of the city council not only in the dis
bursements of school funds but also in the tax levy. At the
date of the passage of the special charter hereinbefore re
ferred to there was school territory lying outside of the
city of Ripon. This territory was detached by an order of
the county superintendent dated July 13, 1928. There was
also territory within the city of Ripon lying outside of the
union school district of Ripon which was detached from the
joint school districts No. 3 and No. 11 in the town and city
of Ripon and was attached to the union school district of
the city and town of Ripon by an order of the state super
intendent to be effective January 1, 1930. This order made
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the city of Ripen and the union school district consist of the
same territory.
The question involved is whether the school funds must

be disbursed in accordance with the provisions of sec. 40.57,
Stats.

Sees. 40.50 to 40.60, Stats., were the result of a revision
bill, No. 13, S., sec. 87 (1927), ch. 425, Laws 1927. This
bill consolidated, renumbered and revised sees. 40.45, 40.46,
40.64, 40.645, 40.665, 40.67, 40.675, 40.68 and 40.695, Stats.
1925 to be sees. 40.50 to 40.60, Stats. 1927. The purpose
of this revision was to provide a uniform plan of school ad
ministration for each city coming within one of the classi
fications enumerated in sec. 40.50. Sec. 40.50 does not
specifically mention cities operating their school systems un
der the provisions of a special charter as in the present case,
but it is the opinion of this department from an examination
of the statutes that such cities are included thereunder. It
is, therefore, our opinion that the provisions of sec. 40.52,
Stats., are applicable to each city coming within any of the
classifications enumerated in sec. 40.50 even though such
city is operating its school system under the provisions of
a special charter. Hence, the school funds of the Ripon
public schools must be disbursed in accordance with the pro
visions of sec. 40.57 since the territory of the city of Ripon
constitutes an entire school district.

This ruling is in accord with an opinion rendered by this
department to you under date of February 24, 1930, XIX
Op. Atty. Gen. 80.
HHN

A'ppvopvicLtions and Exp^ndituves—Education—LibraHes
—County may appropriate money to meet obligations un
der sec. 43.30, subsec. (2), Stats., although no tax has been
levied for express purpose, provided money is available in
county treasury.

March 19, 1930.

C. B. Lester, Secretary,
Free Library Commission.

You ask whether under the provisions of subsec. (2), sec.
48.30, Stats., a county which has not levied a special tax
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for that purpose may appropriate money to meet its obli

gations under said subsection.

Subsec. (2), sec. 43.30, Stats., provides:

"The library board of any municipality may, by agree
ment with any other municipality, provide for the loaning
of books from its library, singly or in traveling libraries,
to the residents of such other municipality; and any such
other municipality may enter into any such agreement and
levy a tax and appropriate money annually to meet its obli
gations thereunder."

In 1904 Op. Atty. Gen. 83, it was held that a village board
which failed to include in the tax budget any sum for the
support of the public library could legally appropriate
money from the general fund to support the library. This
opinion apparently was rendered on sec. 931, which author
ized certain municipalities to establish libraries and "annu
ally levy and cause to be collected as other general taxes are
collected a tax upon the taxable property of such city, vil
lage or town to provide a library fund, which fund shall be
kept by the treasurer separate from other money of the city,
village or town, to be used exclusively to maintain such li
brary and reading room."

If the municipality could appropriate money for library
purposes when the law contained merely express authority
to levy a tax, it necessarily follows that a municipality may
appropriate money for library purposes notwithstanding the
absence of a tax levy when the statute contains express au
thority for making the appropriation.

This opinion, of course, is based on the assumption that
there are funds available in the county treasury from which
the appropriation may be made.
You submitted a resolution of a certain county board and

you asked whether it included a valid appropriation of pub
lic funds for the support of the county library for the cur
rent year. In view of the opinion hereinbefore expressed,
it must be held that the resolution submitted contains a
valid appropriation.
ML
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Elections—Nominations—School Board Members—Sees.
5.02 (4) and 5.26 (8) (a), Stats., are construed to mean
that unless nomination papers propose more than twice as
many candidates for members of board of education as are
to be elected in any city, no primary election shall be held
in such city for purpose of nominating candidates for mem
bership on board of education, and name of no person ex
cept those proposed by nomination papers shall be placed
upon ballots to be used at such April election.

March 22, 1930.

P. J. Murphy,

Corporation Counsel,

Chippewa Falls, Wisconsin.
In your letter of the 19th you request an opinion from

the attorney general as to whether or not a person is en
titled to have his or her name placed on election ballot for
use at April election for member of the board of education
under the following facts and circumstances:

"Chippewa Falls operates under commission form of
government; the primary election notice noticed a primary
election for councilman only; there are two members of the
board of education to be elected at the city election April
1st next; two candidates, only, duly filed their nomination
papers as provided by sec. 5.26, Stats.; no primary was
held for the purpose of nominating candidates to the office
of member of board of education; on ballots provided vot
ers at the primary election for councilman, the name of a
person who had not filed nomination papers as a candidate
for member of the board of education was written in as a
candidate for member of the board of education; and the
number of ballots which this person received in such man
ner equalled the number of signers required on nomination
papers for member of the board of education."

Under the law obtaining in this state, the attorney gen
eral is not authorized to counsel and advise with city of
ficials respecting the performance of their official duties,
and yet I appreciate the fact that if your question was re
layed to this office through the office of the secretary of
state, it would be the duty of the attorney general to ad
vise him for your benefit, and hence this opinion direct to
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you. Such has been the disposition and policy of the pres
ent administration oh all local election questions.
In my opinion the provisions of sees. 5.02 (4) and 5.26

(8), Stats., furnish a complete solution to your problem
and the construction of those statutes, and require that
you be advised that the question submitted must be an
swered as follows:

1. Under the circumstances detailed by you no primary
election for members of board of education should have been

held in your city; and

2. The person whose name was written in on ballots
prepared for primary election for councilman is not entitled
to have his or her name placed on election ballots for use at
primary election for member of the board of education.

Sec. 5.02, Stats., prescribes methods of nominations, and
subsec. (4) thereof, except for the phrase "except as other

wise specially provided in this chapter" prescribes that
"there shall be no nomination by primary election of any
candidate for the office of state superintendent, or county
or district superintendent of schools, or hoard of education
by whatever name designated, or constable or justice of the
peace, or for any school district or judicial office."

If it were not for the above-quoted exception noted in the
foregoing quoted statute, it is quite obvious that a primary
election might not be held by your city for the purpose of
making nominations for the office of board of education.

This makes it necessary to ascertain whether or not there
are any other statutory provisions provided for nominations
to that board through the instrumentality of a primary elec
tion. In this respect your attention is invited to sec. 5.26

(8) (a) Stats., which, so far as is here material, reads:

"Whenever such nomination papers * * * propose
more than twice as many candidates for members of * * ♦
the board of education as are to be elected in any city,
neither of the persons whose name is so presented shall be
come nominated as a candidate until nominated at a pri
mary election held three weeks prior to the first Tuesday
in April in the year in which such office is required to be
filled by election."

By the last above quoted section it is perfectly plain that
your situation in the city of Chippewa Falls does not come
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within that statutory provision, because the nomination pa
pers on file do not "propose more than twice as many can

didates for members of the board of education as are to be

elected," at the April election. In my opinion the statutes
quoted from above will admit of no other construction.
HAM

Mortgages, Deeds, etc.—Chattel Mortgages—Conditional
Sale Contracts—Register of deeds is not required to demand

duplication or copies of satisfaction of chattel mortgages or
conditional sale contracts or to forward same to town, vil
lage or city clerk.

Marginal notation of satisfaction on index is not sufficient

as to chattel mortgage or conditional sale contract.
Change of residence of mortgagor within county does not

affect validity of original filing.
Word "mortgagee' as used in sec. 122.10, Stats., means

"mortgagor."

March 22, 1930.

Fred Risser,

Distnct Attorney,
Madison, Wisconsin.

In your letter of March 6, 1930, you submit four ques
tions concerning ch. 525, Laws 1929, which will be stated
and answered in the order of submission.

"1. Section 59.57 (6) provides a filing fee for satisfac
tions of twenty cents.
"(a) Should the register of deeds demand duplicate cop

ies of every satisfaction offered him for filing so that one
can be sent on to the town, city or village clerk?
"(b) If so, should he collect forty cents so that he can

send twenty cents on with one duplicate copy to the clerk
of the city, town or village; or should he collect only twenty
cents and send ten cents on to the local clerk?"

The answer to (a) is in the negative, which also answers
(b).

"2. It is a common practice in this county and elsewhere
to satisfy chattel mortgages on the index.
" (a) Does the law recognize such satisfactions which are

similar to a marginal satisfaction of real estate mortgage?
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"(b) If such satisfactions are recognized by the law is
the register of deeds entitled to charge twenty cents there
for?"

The answer to (a) is in the negative, which also answers
(b). See sees. 122.12 and 241.17, Stats., as to the manner
of satisfying chattel mortgages and conditional sales con
tracts, as contrasted with sec. 235.55, Stats., which specific
ally authorizes marginal entry satisfactions of real estate
mortgages.

"3. What steps or procedure is necessary to keep a mort
gage alive if the mortgagor moves from one township to an
other within the same county?"

A change of residence on the part of the mortgagor within
the county subsequent to the filing of a chattel mortgage
or a conditional sales contract will not render such filing in
valid. Cappon V. O'Day, 165 Wis. 486; Blackhatvk State
Bank v. Accola, 194 Wis. 29.

"4. Section 59.51 (10a) provides that the register of
deeds shall send one of the duplicates 'to the clei'k of the
city, * * * where the mortgagor resides.' Section
122.10 provides that the register of deeds shall send one
copy of the contract 'to the clerk of the city, * ♦ ♦ in
which the mortgagee resides.' I presume that the word
mortgagor should have been used in section 122.10."
"(a) What is your opinion as to the duty of the register

of deeds in view of these two apparently conflicting sec
tions?"

In an opinion of this department (XIX Op. Atty. Gen.
37), it was held that sec. 122.10, Stats., should be construed
as providing for sending a duplicate of a conditional sales
contract to the clerk of the town, village or city where the

mortgagor resides.

SB
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Bridges and Highways—Relocation of Highways—Sec.
83.08, subsec. (4), Stats., is applicable only where portion
of trunk highway system which was previously constructed
with county and town or state funds is relocated with fed
eral aid.

March 24, 1930.

Frank B. Keefe,

District Attorney,

Oshkosh, Wisconsin.
In your letter of January 18, 1930, you state that county

trunk A in the town of Oshkosh was formerly paved with
concrete and an assessment of benefits made against said
town by the county as provided in sec. 83.03; that in 1929
the county highway committee in conjunction with the
highway commission relocated county trunk A in said town,
leaving the old concrete road open for travel; and that the
county proceeded to assess the town on account of such re
location as provided in sec. 83.03, Stats. You inquire
whether this procedure is proper, or whether the assess
ment against the town is governed by sec. 83.08, subsec.
(4).

"A relocation of five or ten miles or more is not in fact
the laying out of a new highway but only a change in an
existing one." Bosshard & Hotchkiss, 190 Wis. 29, 31.

It may therefore be considered to be an improvement of a
highway within the meaning of sec. 83.03, for which a town
may be assessed as therein provided.

Subsec. (4), sec. 83.08 relates only to cases where a re
location is made on a part of the trunk highway system as
defined in sec. 84.02, under federal aid, as provided in sees.
84.01 to 84.09, inclusive, and an assessment made against the
town as authorized in sec. 84.03 (7). In such cases the as
sessment against the town must not exceed five hundred
dollars per mile of road relocated, if the highway so relo
cated has been previously constructed with joint county
and town or state funds.

The case which you present is obviously not within the
scope above indicated, since the highway relocated is a
county trunk highway and the relocation was not made or
financed pursuant to the provisions of sees. 84.01 to 84.09,
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inclusive. The assessment made against the town under
see. 83.03 was therefore proper.
Your second question is answered in the above discus

sion.

SB

Mortgages, Deeds, etc.—Public Lands—Post Office Sites
—On deed transferring to United States site for federal
building which contains no proof that United States is given
unincumbered title, governor is not authorized to give cer
tificate of consent to acquisition.

March 24, 1930.
Honorable Walter J. Kohler,

Governor.

Attention Honorable Wm. L. Smith, Private Secretary.
You have submitted a plat of certain lands acquired by

the United States as a site for a post office at Marshfield,
Wisconsin, together with a letter of application from Mr.
Heath, assistant secretary of the treasury, and copies of
three deeds transferring the property to the United States
of America duly recorded in the office of the register of
deeds for Wood county.
You ask to be advised whether these documents comply

with the statutes so as to authorize the issuance of the cer
tificate of consent provided for by sec. 1.04, Stats.
The conditions upon which the consent of the state is

given to the acquisition of this land for the United States
are found in sec. 1.03 (1), Stats., as follows:

"That an application setting forth an exact description
of the place or tract so acquired shall be made by an au
thorized officer of the United States to the governor, accom
panied by a plat thereof, and by proof that all conveyances
and a copy of the record of all judicial proceedings neces
sary to the acquisition of an unincumbered title by the
United States have been recorded in the office of the regis
ter of deeds of each county in which such place or tract may
be situated in whole or in part."

The copies of the three deeds contained in the applica
tion show that the title has been transferred from the grant
ors therein to the United States of America but there is no
proof that this gives the United States of America an unin-
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cumbered title. Before this condition is complied with it
will be necessary to accompany the application with an ab
stract showing that the grantors have unincumbered title to
the land in question. A previous ruling of this office to the
same effect is adhered to. XI Op. Atty. Gen. 266.

FCS

Appropriations and Expenditures—Education—Libraries
—Neither subsec. (4), sec. 65.08 nor sec. 43.39, Stats.,
limits amount which city not of first class may appropriate
for support of public library.

March 24, 1930.

C. B. Lester, Secretary,
Free Library Commission.

You ask for an opinion on whether the limitation con
tained in sec. 65.08, Stats., applies to a city, not a city of
the first class, either directly or by reference, so as to limit
the amount which such city may appropriate for the sup
port of a public library.

Sec. 65.08, Stats., provides in part:

"The common council shall have power to levy annually
in addition to the sums provided in section 65.07 a tax based
on the taxable property of the city for the purposes and in
the amounts following:

a * if *

"(4) A public library fund, not exceeding four-tenths of
a mill."

This section appears in ch. 65.

Sec. 65.01, Stats., provides:
"The common council of any city of the second, third or

fourth class may by ordinance adopted by three-fourths of
ail its members accept the provisions of sections 65.02, 65.03
and 65.04 which when so accepted shall be in full force and
effect as to any such city. Except as above provided chap
ter 65 shall apply only to cities of the first class."

By the express provisions of the statute, therefore, sec.
65.08 applies only to cities of the first class.
You state that it is urged that the provisions of sec. 43.39,

Stats., make the limitation contained in subsec. (4) of sec.
65.08 apply by reference to cities not of the first class. Sec.
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43.39 obviously applies only to the Milwaukee libraries and
museums. As you point out in your request for opinion,—
a request, incidentally, which contains an extremely help
ful consideration of the various statutes involved,—in ch.
452, Laws 1921, where the library sections were enacted in
the present revised form, sees. 43.35 to 43.43 are presented
under the general heading: "libraries and museums in

CITIES of the first CLASS."

It follows, therefore, that neither subsec. (4) of sec. 65.08
nor sec. 43.39 limits the amount which a city not of the first

class may appropriate for the support of the public library.
ML

School Districts—Transportation of School Children—
All children of school age residing in common school dis
trict are entitled to transportation provided for in sec.
40.34, Stats. Said section does not apply to children who
reside in cities.

March 25, 1930.
John Callahan, State Superintendent,

Depai'tment of Public Instruction.
You have favored this department with a copy of your

letter of January 29 last addressed to Mrs. Luella Hayes,
school clerk, Boyceville, Wisconsin, and you request an
opinion on the question involved, that is to say: Under
the pi'ovisions of sec. 40.34, Stats., are school children re
siding in a common school district and over two miles from
the school house entitled to transportation to and from
school in the event that they are pursuing studies in such
school beyond the eighth grade?

This question is answered in the affirmative. Said sec.
40.34, in so far as the same is here material, reads:

"(1) The school district meeting may authorize the
board to provide transportation for all the children of school
age residing in the district. The board of every consoli
dated school district shall provide transportation to and
from school for all school children residing in the district
and over one mile from the school house. The board shall
provide transportation to and from school for all school chil-
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dren residing in the district and over two miles from the
school house, in case of a common school and three miles in
case of a union high school. * * *

«  « «

"(6) This section does not apply to children who reside
in cities."

It will be observed from the foregoing quoted portion of
said statute that it recognizes three classes of school dis
tricts, viz.," consolidated, common, and union high school
districts. I assume from the letter accompanying your
request that the district in question is a common school dis
trict offering twelve grades or years of work, the upper four
grades or years being commonly termed "high school."
I particularly direct your attention to the italicized por

tion of the above-quoted section which is sufficient author
ity for holding (without any exception except respecting
children who reside in cities) that any pupil, a resident of
the district and of school age, is entitled to all the rights
and privileges granted by the statute in question. No dis
tinction, discrimination or exception is made in the statute
whether the child be in the eighth grade or in the tenth
grade, or any other grade. Whether the child be in one
of the gi-ades below the eighth grade or in one of the grades
in the so-called "high school," such child is entitled to the
transportation mentioned by the statute.
HAM
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Education—Vocational Education—Words and Phrases
—Age—Board of vocational education may not borrow
money nor designate depository for fund set apart for its
use nor make disbursements except as provided in sec.
41.16, subsec. (5), Stats.
"Age" as used in sec. 41.19 means exact age.

April 1, 1930.
Geo. p. Hambrecht, Director,

Board of Vocational Education.
The questions submitted in your letter of March 21 will

be stated and answered in the order propounded.

"1. In case the funds of the local board of vocational
education are depleted before March 1st next, may the lo
cal board borrow money? If so what procedure is to be
followed?"

A local board of vocational education has only such pow
ers as are specifically granted to it by statute. There is
no statute authorizing such a board to borrow money for
the purpose indicated. See XVIII Op. Atty. Gen. 516, as
to loans from trust funds for building purposes.

"2. Since the village treasurer is responsible for the
funds of the local vocational board, is it necessary that the
local board designate a depository for such funds? If not
necessary have they a right to?"

Sec. 41.16, subsec. (5), Stats., is as follows:

"The municipal treasurer shall keep such money separate
from all other money. All moneys appropriated or other
wise provided for vocational education shall be expended
by the local board of vocational education, and shall be paid
by the town, village or city treasurer on orders issued by
said board and signed by its president and secretary."

The municipal treasurer has complete responsibility for
the fund, and the local board of vocational education has
no duty or right with respect to designating a depository
for such fund.

"3. Since we have a rather large pay roll and many
other bills to pay each month is there a legal means of mak-.
ing payment without the president, secretary and village
treasurer signing each warrant? For example: with one
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warrant signed by the president and the secretary for the
pay roll, and another for the bills payable, the individual
payments being made with checks signed by the director
and countersigned by the financial supervisor."

The answer is in the negative. For full discussion see
opinion rendered to you dated November 25, 1925, XIV Op.
Atty. Gen. 562.

"4. The law states that in filing nonresident tuition state
ments to municipalities, the sworn statement shall set forth
residence, name, age, etc. Is the exact age necessary or
is a statement 'over seventeen' sufficient?"

The sworn statement required by sec. 41.19, Stats., must
show the exact age of a nonresident pupil. The munici
pality or board against which claim for tuition is made is
entitled to this exact information, which may be of import
ance in determining the validity of the claim and in identi
fying the pupil.
SB

Loans from Trust Trust fund money may be
loaned to board of education for purpose of acquiring school
playground but not for purpose of constructing one.

April 3, 1930.

Commissioners op Public Lands.
Attention T. H. Bakken.

You have presented for the consideration of the attorney
general the question whether moneys in the state trust
funds which are administered by your office may be loaned
to a board of education of a city for the purpose of buying
and constructing an athletic field and playground for the
high school.

Subsec. (3), sec. 25.01, Stats., authorizes loans from the
state trust funds enumerated in subsec. (1) thereof to
boards of education of cities within the state. Sec. 25.05,
Stats., outlines the provisions for making application for
such loans. Subsec. (6), sec. 67.04, Stats., states the pur
pose for which a board of education may borrow money.
XVIII Op. Atty. Gen. 528. This subsection reads in part
as follows:
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u « »: * /pQ purchase, erect or improve school build
ings or teacherages, to acquire schoolhouse or teacherage
sites or school playgrounds * * *"

Your request states that the purpose of the loan is for
buying and constructing an athletic field and playground
for a high school. As just quoted, the statute states a
board of education may borrow "to acquire * * ♦
school playgrounds." No provision is contained in this
section authorizing a loan for the "construction" of a play
ground. Acquiring and constructing are not the same.
You are advised, therefore, that you are authorized to loan
for the purpose of acquiring but not for the purpose of con
structing a playground.
In view of this holding, it is unnecessary to determine

whether an athletic field may be considered a playground.
FWK

Counties—Municipal Borroiuing—County board must fix
amount of temporary loans.

Under sec. 67.12, subsec. (7), Stats., temporary loans
cannot be made until after tax levy for year is made.

April 4, 1930.

Hans Hanson,

District Attorney,

Black River Falls, Wisconsin.
In your letter of March 24, 1930, you inquire who should

fix the amount to be borrowed in case of temporary bor
rowing by a county under the provisions of subsec. (7),
sec. 67.12, Stats. The answer is that the county board
must fix the amount. See XVIII Op. Atty. Gen. 287.
In this respect the resolution of the county board which

you submit was improper, since it attempted to delegate
this duty.
You further state that you have advised the county treas

urer that there are no other statutory provisions under
which the county board can authorize the temporary bor
rowing of money, except as provided for in sees. 67.03 (1),
67.12 (7) and 74.44. Your advice in this respect is cor
rect.
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You also express the opinion that the county board can
not authorize further loans during the present year until
the tax levy for 1930 is made. This opinion is in conform
ity with the specific language of sec. 67.12 (7) (b), Stats.
SB

Public Officers^School DistHct Treasurer—Town Su
pervisor—Office of supervisor of town and office of treas
urer of school district therein are incompatible.

April 4, 1930.

G. Arthur Johnson,

District Attorney,

Ashland, Wisconsin.
In your letter of March 27, 1930, you inquire whether

the offices of town supervisor and treasurer of a school dis
trict in the same town are incompatible. You point out,
in this connection, that sec. 40.30, Stats., empowers the
town board to create, alter, consolidate or dissolve school
districts.

The question of the compatibility of various offices of
school districts and towns has been passed upon several
times by this department. In V Op. Atty. Gen. 852, it was
held that the offices of town clerk and school district clerk
are compatible. In X Op. Atty. Gen. 740, it was held that
the offices of town treasurer and school director are com
patible. In XII Op. Atty. Gen. 442, it was held that a mem
ber of a village board may also be a member of the village
school board. In XIII Op. Atty. Gen. 493, it was held that
the offices of town chairman and school director in the
town are compatible. Again, in XVII Op. Atty. Gen. 493,
it was held that the offices of school district clerk and vil
lage treasurer are compatible.

In none of these opinions, however, was any reference
made to sec. 40.30, Stats., to which you refer. This statute
is one of long standing, and town boards have had the power
to alter, consolidate, create and dissolve school districts
since before 1898. In fact, the power, in somewhat modi
fied form, was conferred as far back as 1858. Oh. 23, sec.
62, R. S. 1858,
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You point out that there may be a direct conflict of in
terest between a school district and the town board, and
that an officer of the school district board serving as a mem
ber of the town board might be influenced in his action by
his interest in the affairs of the school district. The test

of incompatibility is whether, because of the nature of the
two offices and the duties to be performed in each, an of
ficer acting for the best interests of the public in one office
might not be acting for the best interests of the public in

the other office. Applying this test to the facts which you
present, it is the opinion of this department that the office
of supervisor of the town and the office of treasurer of a
school district in the same town are incompatible.
SB

Appropriations and Expenditures—State Aid—School
Districts—Transportation of School Children—Tuition—
School district which transports and pays tuition of its
pupils is entitled to share in apportionment under subsec.
(5), sec. 20.245, Stats., as though having employed one ele
mentary school teacher.

April 5, 1930.
Manfred S. Block,

District Attorney,
Lancaster, Wisconsin.

Your communication presented to the attorney general
for his consideration reads, in part, as follows:

"During the spring and early summer of 1928, by action
of the proper authorities and due legal procedure taken,
four new common school districts were formed in our
county, one bordering on Hazel Green, one at Cuba City,
one at Platteville, and one at Bloomington. At the county
board session of the county board of Grant county in the
fall of 1928, the county board by proper resolution provided
for the raising of $73,750 county school tax, the same be
ing $250 for each school district and elementary teacher.
*  » *

"In each of the new school districts above named, at their
first annual meeting in the summer of 1928, proper steps
were taken by resolution to provide for the raising of a
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school tax to provide for the payment of transportation as
provided by law and to provide for the payment of tuition
for all students in the nearest school district which in each
case was the city school district. Proper resolutions and
motions in each instance were made also and carried, pro
viding for the conduct of th^ school district for the ensu
ing school year and there is no claim of any irregularity
in any instance.
"The territory in these new school districts was taxed the

same as all other territory for the raising of county school
tax and each of these districts, in fact, raised its own tax
for the payment of all district expenses, the same as the
other districts in the county.
"After the collection of $73,750 by the county for the

payment of the county school tax of $250 for each school
district and elementary teacher, someone raised the ques
tion that these four school districts were not entitled to
their share of this money although they had each paid in
that much or more into the county school fund by the taxes
collected from the. district and the county clerk withheld the
aid for these four districts until he should be further in
structed. * * *"

You further state that at the 1929 session the

"county board again voted to pay this money to these dis
tricts, providing an opinion could be secured from the of
fice of the attorney general that the amounts so raised in
1928 and now in the treasury could be legally and properly
paid to the said four districts. * » * We believe it only
fair and proper to say that the county board feels that
this is the only just and equitable manner of disposing of
this matter but at the same time does not wish to do any
act which is directly illegal. It does feel, however, that
where these districts were taxed for the money that they
should receive it."

You inquire "whether a county has authority under the
law to provide this money for such districts (as above
stated) where the county board desires to do so."

Sec. 59.075, Stats., reads as follows:

"The county board of each county is empowered at or
before its November meeting each year to order the levying
of a tax upon the aggregate assessed valuation of the county
for the common schools in an amount not less than the prod
uct of two hundred fifty dollars multiplied by the number
of public elementary teachers employed in the county dur
ing the preceding school year as certified by the county su-
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perintendent of schools and by city superintendents of
schools not under the supervision of the county superin
tendent."

See. 20.245, Stats., as. indicated by its title, provides for
the conditions, certification, payment, omission and distri
bution of the public school fund income. Par. (a), subsec.
(5) of this section reads as follows:

"Whenever any county shall fail to raise for the support
of the common schools by taxation upon the aggregate valu
ation of the whole county an amount at least equal to two
hundred fifty dollars for each public elementary teacher
employed in the county as certified by the county superin
tendent and shall fail to apportion to each district or city
such amount for each elementary teacher employed, the ap
portionment for the schools of that county shall be with
held from the next succeeding apportionment."

Par. (f), subsec. (5) of this section reads as follows:

"Provisions by a school district for the transportation
and tuition of its pupils to and their instruction in some
other district as prescribed by law shall entitle the former
to share in the apportionment as though such district had
maintained school, and shall be considered as having one
elementary teacher employed, but no district shall receive
more state and county aid then the operating expense of
such school."

You state that there is no claim of irregularity in the or
ganization of each of the four districts or in the provision
made for transportation of their pupils. In accordance
with par. (f), subsec. (5), sec. 20.245, each district shall
share "in the apportionment as though such district had
maintained school, and shall be considered as having one
elementary teacher employed."
You are therefore advised that your instructions to the

county clerk should be that each of the four districts is en
titled to the equivalent as stated in par. (f), subsec. (5),
sec. 20.245, on the condition that in no instance shall such
district "receive more state and county aid than the operat

ing expense of such school."
FWK
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Ahcindonment—Sentence of four years on four counts
predicated on violation of sec. 351.30, Stats., is in compli
ance with statutory provisions.

April 8, 1930.

Board of Control.

You state that on June 16, 1927, one "A" was convicted
of desertion and nonsupport of wife and children (4 counts)
in the municipal court for Manitowoc county before Judge
Albert H. Schmidt; that sentence was suspended and he
was placed on probation in care of the board of control on
condition that he properly support his family, pay the costs
taxed at $184.19 and pay back alimony of $750.00; that a
short time ago, "A", through his attorney, made a request
for a discharge on the ground that the desertion for which
he was charged constituted but a single oifense and there
fore the sentence exceeded the statutory limits provided by
sec. 351.30, Stats. You enclose a brief from the attorney.
You request an opinion from this department as to

whether the sentence imposed by the court in this case com
plies with the statutory provisions and state that the
original judgment and sentence of the court in this case is
on file in the probation department and will be turned over
to this department on request.
I have examined the judgment and sentence of the court

on file in the probation department. This sentence is
predicated upon a conviction of four counts. While the
penalty prescribed for one count in sec. 351.30 is two years,
on the conviction of four counts the maximum would be
eight years and four years would be only one-half of it. I
have not the complaint upon which the conviction was made,
but I am satisfied from the sentence that there is nothing
irregular in the judgment and sentence of the court and it
complies with the statutory provisions.
The argument that there is only one crime committed

cannot be upheld in view of the fact that he was charged
with four counts and convicted of four counts.
JEM
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Fish and Game—Dip Nets—Sec. 29.31, Stats., authorizes
use of certain dip nets in Crawfish river from its mouth
in Jefferson county up stream to point where Beaver Dam
river enters Crawfish river, then up Beaver Dam river to
bridge number four in town of Beaver Dam.

April 10, 1930.
Conservation Commission.

You refer me to the provisions of sec. 29.31, Stats.,
which provides:

"Dip nets not exceeding eight feet in diameter with
meshes of net less than three inches may be used for tak
ing, catching or killing rough fish in the daytime only, in
the * * * Crawfish river from its mouth up to bridge
number four in the town of Beaver Dam, Dodge county,
*  « ♦»

The Crawfish river runs through the towns of Shields,
Portland and Elba in Dodge county and the Beaver Dam
river is the outlet of Beaver Dam lake in the town of Beaver
Dam, running on down through the town of Lowell to
where it enters the Crawfish river. You state that these
streams are known by everyone in that locality and on the
county maps as named above.

You ask for our opinion as to how far up stream we
would consider that one could fish in the Crawfish river,
seeing that it mentions "the Crawfish river from its mouth
to bridge number four in the town of Beaver Dam," while
the river does not run through the town of Beaver Dam at
all.

It is very evident that it was a clerical mistake in the
statute, but as one of the tributaries of the Crawfish river
runs through the town of Beaver Dam with bridge num
ber four located on said river, this statute must be con
strued as applying to that part of the Crawfish river be
ginning at its mouth in Jefferson county, then running up
stream until it reaches the Beaver Dam river, then up the
Beaver Dam river to bridge number four in the town of
Beaver Dam.
JEM
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Education—Teachers^ Retirement Law—Upon payment
by employer of teacher's delinquent required deposits with
teachers' retirement board, state should credit teacher with
such state deposits as would have been made on teacher's
account had required deposits been made regularly.

April 10, 1930.
R. E. Loveland, Secretary,

Retirement System.
Your communication presented to the attorney general

for his consideration reads as follows:

"Under sec. 42.41 of the statutes, every public school dis
trict is required to remit to the public school retirement
board, 5% of the salary of every senior teacher employed
during any school year. Under sees. 42.45 and 42.46 each
such senior teacher becomes entitled to an additional de
posit made by the state, as of June 30, of each year.
"Mr. B. was employed as a senior teacher in the public

schools of the city of E. during the years 1925-26, 1926-27,
1927-28, and 1928-29, but the board of education failed to
make the required 5% deductions from Mr. B's monthly
salary, and, therefore, failed to remit the required 5% de
ductions during those four years.
"No state deposits were credited on Mr. B's account as

of June 30 of each of the above mentioned years because
there were no members' required deposits against which
to make such state deposits.
"The board of education of the city of E. now desires to

pay the total amount of the required deposits for those
four years.
"The question arises whether it would be legal now to

credit to Mr. B's account, the state deposit for each of the
four years the same as if the member's deposits had been
remitted in accordance with law.
"In this connection I call your attention to sees. 20.30

and 20.251 (6)."

Sec. 42.40, Stats., provides that each senior teacher shall
make a "required deposit" of five per cent of his salary in
the required retirement deposit fund.

Sec. 42.41, Stats., makes it compulsory for the employer
to deduct from each pay roll the required five per cent de
posits. This section also provides that the employer shall
immediately send to the retirement board the money so de
ducted.
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Sec. 42.43, Stats., makes the employer responsible for the
payment of the five per cent to the retirement board, and
provides:

" * * * No employer shall, without the consent of
the member, withhold or deduct from any member's com
pensation on any pay roll any amount in excess of the re
quired deduction for the period covered by such pay roll."

This means that where deductions and payments are not
regularly made by the employer, the employer must pay the
amount that should have been deducted and paid regularly
unless of course the employe consents to a larger deduction.
Par. (c), subsec. (5), sec. 20.245, Stats, provides:

"No apportionment of the public school fund income shall
be made for or on account of any public school ♦ ♦ ♦
unless the employer * * * complied with the pro
visions of sections 42.39 to 42.43, inclusive."

Sec. 42.46, Stats., reads as follows:

"The several retirement boards shall annually, as soon
after June thirtieth as shall be practicable, ascertain the
teaching experience of, and the amount of required de
posits made during the year by each member and on a
basis thereof determine the state deposit to be made by
the state in the retirement deposit fund on account of serv
ice rendered during the year for each member and shall
certify the total amount of such state deposits to the an
nuity board. The annuity board shall thereupon certify,
and on the warrant of the secretary of state the state treas
urer shall as of June thirtieth of such year transfer from
funds appropriated for the purpose, to the retirement de
posit fund, the amount of such deposits to be credited to
the individual accounts of the members for the purpose of
providing an annuity or other benefit as provided in this
act."

While this section speaks of the fiscal year and author
izes the several retirement boards to annually determine
the state deposits on the basis of the deposits made annu
ally by and the teaching experience of each senior teacher,
the statute is silent when, through inadvertence or for any
other reason, the necessary deposits for each teacher were
not made on an annual basis, and were not made for pre
vious fiscal years. This section, it is noted, provides that
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"as soon after June thirtieth as shall be practicable," the
state shall credit the accounts of senior teachers with the

amounts of state deposits as provided for by sec. 42.45,
Stats.

It would seem that the first "practicable" opportunity for
the determination of the state deposits is when the employer
makes the required deposits for the senior teacher.* The
fact that such required deposits are delinquent for more
than one year is the fault of the employer and not of the
senior teacher. For the state to receive such delinquent
deposits and not make corresponding state deposits, would
have the effect of penalizing the teacher, when the penalty
in the statute is directed at the employer only. In the ab
sence of any specific statute in such a case, and bearing in
mind that the system of teachers' pensions was created for
the purpose of benefiting and aiding the teachers, it would
seem inconsistent with such purpose to give a harsh con
struction to the statutes and penalize the teacher and de
prive him of such benefit as was contemplated by the teach
ers' retirement law when the error was caused by the act
or failure to act of the teacher's employer.

It is the opinion of this department, therefore, that upon
payment by the employer of the delinquent required de
posits, the state should credit the senior teacher with such
state deposits as would have been made on his account had
the required payments been made regularly.
FWK

Municipal Corporations—City Manager Form of Govern
ment—Public OMcers—Malfeasance—Voting and accepting
salary by city councilmen contrary to explicit statute is
offense under sec. 348.28, Stats.

April 10. 1930.

Walter B. Murat,

District Attorney,

Stevens Point, Wisconsin.
In your letter of February 7, 1930, and your supplemen

tary communication of March 22, 1930, you state that at
the spring election of 1928 the city of Stevens Point voted
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to adopt the city manager form of government; that when
the new city council was organized no provision was made
for the compensation of the members thereof; that on April
16, 1929, the council voted to fix the salary of its members
at $30 per month or $860 per year, which salary was paid
to and accepted by the five members of the council for a
period of five months, at the close of which period the le
gality of the payments was questioned. You inquire
whether the acts above set forth constitute a violation of
sec. 348.28, Stats.

Sec. 64.03, subsec. (1), Stats., is as follows:

"Every ordinance or resolution for the adoption of
this chapter, and every petition for a special election on the
same, shall state the number of members of which the coun
cil herein provided for shall be composed, the term of office
of its members, which term shall not exceed two years,
whether they shall be nominated and elected from wards
or from the city at large, and the compensation, if any,
which they shall receive."

Sec. 64.08, Stats., is as follows:

"The councilmen shall devote such time to the duties of
their office as the interests and general welfare of the city
demand and shall receive such compensation, not to exceed
two hundred dollars per year, as determined in the petition,
ordinance or resolution provided for in section 64.03. The
council shall have power by ordinance to fix the salary of
their successors in office, but in no case shall such salary ex
ceed two hundred dollars per year."

It is evident from a reading of the above statutes that
the councilmen originally elected were entitled during their
term of office to that compensation only which was de
finitely specified in the ordinance or petition which initiated
the election for the adoption of the city manager plan. If
no compensation was so specified, then they were entitled
to no compensation and took office under that condition.
The action taken on April 16, 1929, prescribing a salary

could only have applied to the successors in office of the
councilmen holding office on that date. However, since the
salary fixed was in excess of the maximum prescribed by
sec. 64.08, Stats., the attempted action was beyond the
power of the council and, therefore, void. The entire
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amount was, therefore, paid to and received by the coun-

cilmen unlawfully, and each is liable therefor in an action
to compel restitution. Murphy v. Paull, 192 Wis. 93;
Henry v. Dolen, 186 Wis. 622, 625; Webster et al. v. Doug
las County et at., 102 Wis. 181, 189.

Whether the acts described constitute a violation of sec.

848.28, Stats., presents a closer question. This section im
poses a penalty upon a city official who shall, "do any other

act in his official capacity or in any public or official service
not authorized or required by law," and further, "or who
shall ask, demand, or exact for the performance of any
service or duty imposed upon him by law any greater fee
than is allowed by law for the performance of such service
or duty."

This statute, being penal in character, must be strictly
construed. Musback v. Schaefer, 115 Wis. 357.

The term "fee" is ordinarily defined as referring to a
specific compensation for a particular act, as distinguished
from "salary," which refers to compensation for work dur
ing a definite period of time; but "fee" has been in some
cases construed as including salary or wages. 25 C. J.
1010. In Rose v. Superior Court, 80 Cal. App. 739, 252
Pac. 765, decided in 1927, the court construed the California
penal code, see 772, which contains the following similar
language,—

" * * * alleging that any officer * ♦ * has been
guilty of charging and collecting illegal fees for services
rendered, or to be rendered in his office * *

The conviction of a director of an irrigation district for
collecting money for expenses which were not actually in
curred by him was sustained. The purpose of the act was
said to be to assure the public that their officials shall not

be permitted to mulct them by improper or illegal charges.
Sec. 348.28, Stats., when read as a whole, evidently has

a purpose similar to that of the California statute so con
strued in the case above cited. The voting of a salary in
excess of the lawful maximum for themselves during their
current term of office was an act done in an official capacity
not authorized or required by law, and, in the words of the
California court, it "mulct" the public to the amount of
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the salary so paid. Thus, even if "fee" be construed in
the narrowest sense, the clause of sec. 348.28 first above
quoted, would seem to be sufficient to bring the acts of the
councilmen within the scope of the statute.

It is the opinion of this department that the acts set forth
in your letter constitute a violation of sec. 348.28, Stats.
SB

Liens—Words and Phrases—Public hnpi'ovement—Con

struction of hospital at Wisconsin veterans' home is public
improvement within meaning of subsec. (4), sec. 289.53,
Stats.

April 10, 1930.

Lloyd D. Smith,

District Attorney,
Waupaca, Wisconsin.

In your letter of March 21 you inquire whether the con

struction of a hospital at the Wisconsin veterans' home is a
public improvement, as used in subsec. (4), sec. 289.53,
Stats., as enacted by ch. 229, Laws 1929.

Sec. 289.53, Stats., obviously applies to public improve
ments engaged in by the state or by any municipality
thereof and was enacted apparently for the protection by
lien of materialmen and laborers engaged in the construc
tion of such public improvements. The term as used is
broader, therefore, than the term "works of internal im

provement" as used in sec. 10, art. VIII, Wis. Const.

The term "public improvement" as used in a New York
statute providing for mechanics' liens under contracts for
public improvements has been defined as "an improvement
on any real property belonging to the state or a municipal
corporation." Bruce v. City of GloversviUe, 56 N. Y. Supp.
331, 334. The same term has been defined as including
alms houses, hospitals, etc., in Loio v. City of Marysville,
5 Cal. 214, 215. It has also been defined as including a
public school building erected by a board of public educa
tion. Beardsley v. Brown, 71 111. App. 199, 201, and Spal-
ding Lbr. Co. v. Brown, 171 111. 487.



if

OPINIONS OP THE Attorney General 137

It is the opinion of this department that in view of the
fact, as stated in your letter, that the hospital in question
is a state building located upon real estate owned by the
state, its construction is a public improvement, within the
meaning of subsec. (4), sec. 289.53, Stats.

SB

Avpropriations and Expenditures—Counties—County
Highivay Committee—No authority exists since May 3,
1929, for reimbursement of members of county highway
committee for expenses incurred in attending road school.

April 10, 1930.

Grover M. Stapleton,

District Attorney,

Sturgeon Bay, Wisconsin.
Your question is whether the expenses of members of a

county highway committee incurred in attending the "state
road school" at Madison can be paid by the county. You
state that it would appear to you that they are entitled to
their expenses if the total outlay for expenses is within the
limitations provided in sec. 82.05, Stats.

Ch. 36, Laws 1925, found in subsec. (1), sec. 82.05,
Stats. 1925, 1927, provides as follows:

" ♦ * * Attendance at the annual road school, con
ducted at the state capitol by the highway commission,
shall be a portion of the official duties of the committee and
the county highway commissioner."

In October 1923, XIII Op. Atty. Gen. 558, and in two
opinions of this department prior to that time, it was de
finitely held that the board had no such power. VI Op.
Atty. Gen. 399; VII Op. Atty. Gen. 8.
By ch. 53, Laws 1929, the provision making it the of

ficial duty of the committee and the highway commissioner
to attend the annual road school was repealed. This was
published May 3, 1929. The "state road school" was held
in January, 1930. The county has no authority to pay such
claims.

JWR
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Appropriations and Expenditures—Public Printing—
hiheritance Tax Blanks—Appropriation to director of
purchases provided by sec. 20.10, subsec. (4), Stats., is
chargeable with expense of printing inheritance tax blanks
specified in sec. 72.18 (7).

April 10, 1930.
Tax Commission.

Attention Geo. D. Spohn, Inheritance Tax Counsel.
In yours of the 8th inst. you direct our attention to the

provisions of sec. 72.18, subsec. (7), Stats., and inquire
what appropriation is chargeable with the expense of
printing the blank forms therein specified. Said subsec.
(7) reads:

"The tax commission shall prescribe such forms and
prepare such blanks as may be necessary in inheritance tax
proceedings in the county courts bf the state; and such
blanks shall be printed at the expense of the state and fur
nished to the county courts upon the request of the judge
or clerk."

In respect to said inheritance tax blanks the duty of the
tax commission is fulfilled when it prescribes and prepares
copy or manuscript for printers' guidance in printing same.
No specific appropriation is provided out of which the

cost of such printing shall be paid, nor is it chargeable
against your appropriation under sec. 20.09 (1), Stats.
However, under the provisions of sec. 35.01, Stats., said

inheritance tax blanks come within the definition of "pub-
lie printing" as therein set forth. To secure public print
ing requisition therefor must be made to the director of
purchases (sees. 15.26 (4) and 15.32, Stats.).
One of the appropriations to the director of purchases

(that provided by sec. 20.10 (4), Stats.) is, in our opinion,
chargeable with the expense of such printing. That sub
section reads:

"Annually, beginning July 1, 1913, such sums as may be
necessary for all public printing, which includes paper,
plates and electrotypes, stationery, binding, and all other
printing expenses, prescribed by law to be furnished to any
state office or officer, or other body, and for which there
is no other appropriation properly chargeable therewith."

See also XVIII Op. Atty. Gen. 669.
HAM



Opinions op the Attorney General 139

Criminal Law—Second Offenses—One convicted of felony
and pardoned by governor is second offender if he commits
crime again.

April 11, 1930.
Board of Control.

Under date of March 28, 1930, you inquire:

"Is a man properly classified as a second offender, whose
prior conviction of a felony has been pardoned by the gov
ernor?"

This question must be answered "Yes." The pardon of
the governor does not wipe out the fact that he was con

victed at one time and that he had committed the offense.

He will be a second offender if he commits another crime.

JEM

Automobiles—Fi.sh and Game—Search—Illegal fur car

ried in automobile may be seized and taken by officer if he
has reasonable grounds to believe that said illegal fur is
being transported in automobile.

April 11, 1930.

A. M. Sabin,

DistHct Attorney,

Hayward, Wisconsin.

You inquire whether a game warden has the right to
search for and seize furs which he believes to have been

unlawfully caught or taken, without a warrant for such
search and seizure. You also state that the fur referred

to was taken from an automobile.

Sec. 29.41, Stats., authorizes this to be done without a
warrant. In an official opinion of this department, XVII
Op. Atty. Gen. 408, it was held that an automobile carry
ing illegally caught fish or game may be searched by an of
ficer if he has proper cause to believe that such automobile
is used in violation of game laws by unlawfully transport
ing such fish or game. The decision in that case was predi
cated upon WUder v. Miller, 190 Wis. 136, in which case
our court followed the decision of the supreme court in the



140 Opinions op the Attorney General

case of Camll et al. v. United States, 267 U. S. 132. On
pag-e 149 of the Carroll case, the court said:

"On reason and authority the true rule is that if the search
and seizure without a warrant are made upon probable
cause, this is, upon a belief, reasonably arising out of cir
cumstances known to the seizing otRcer, that an automobile
or other vehicle contains that which by law is subject to
seizure and destruction, the search and seizure are valid."

You are therefore advised that your question must be
answered in the affirmative.

JEM

Banks and Banking—Shares of Wisconsin Bankshares
Corporation are eligible for collateral in banks owned by
such corporation.

April 11, 1930.
C. F. SCHWENKER,

Commissioner of Banking.
You state that the Wisconsin Bankshares Corporation,

which has been formally incorporated, owns all or the ma
jority of the capital stock of a number of banks in Wiscon
sin, including a number of banks operating under state
charters. You invite attention to sec. 221.56, Stats., which
subjects bankshare holding companies to the supervision of
the banking department. You also invite attention to sub-
sec. (2), sec. 221.30, Stats., which provides as follows:

"No bank shall loan any part of its capital, surplus or
deposits on the capital stock of its own bank as collateral
security, nor on the capital stock of any other bank as col
lateral security, if by making such loan, the total stock of
such other bank held by such loaning bank as collateral se
curity will exceed in the aggregate ten per cent of the capi
tal stock of such other bank; provided, that no loan upon
the capital stock of any bank shall be made unless such
bank has been in existence for two or more years and has
earned and paid a dividend upon its capital stock."

You ask: Can shares of the Wisconsin Bankshares Cor
poration be deemed as eligible for collateral in banks owned
by such corporation?
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This office is ruling in an opinion of even date that hold
ing companies subject to the provisions of sec. 221.56,
Stats., are not banks. The restriction contained in sec.

221.56, Stats., is against lending money on the capital stock
of hanks under certain conditions. Since the Wisconsin

Bankshares Corporation is not a hank, sec. 221.56, Stats.,
does not prohibit banks from loaning money on its shares
of stock.

While it may be an evasion of the spirit of the law to
permit banks owned or controlled by the Bankshares Cor
poration to make loans with the stock of the Bankshares

Corporation as collateral security, there is no statutory
provision which prohibits it. The restriction against a
bank making loans with its own stock as collateral security
is inapplicable, because the stock of the Bankshares Corpor
ation cannot be said, in legal contemplation, to be the stock
of the bank: it is the stock of an entirely distinct corpora
tion. Shares of the Wisconsin Bankshares Corporation
must therefore be deemed as eligible for collateral in banks
owned by such corporation.
ML

Banks and Banking—Holding Companies—Commissioner
of banking has no authority to require holding companies
to file with banking department list of their shareholders.

April 11, 1930.

C. F. SCHWENKER,

Commissioner of Banking.
You call attention to subsecs. (1) and (3), sec. 221.56,

Stats., and you ask whether a holding company should be re
quired to file with your department the list of its stock
holders, together with changes therein, in order that your
department may know upon whom it may depend for the
double liability provided for by sec. 221.56, Stats.

Subsec. (1), sec. 221.56, Stats., provides:

"Any domestic corporation, investment trust, or other
form of trust which shall own, hold or in any manner con
trol a majority of the stock in a state bank or trust com
pany shall be deemed to be engaged in the business of bank-
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ing and shall be subject to the supervision of the state bank
ing department. It shall file reports of its financial con
dition when called for by the commissioner of banking, and
the commissioner may order an examination of its condi
tion and solvency whenever in his opinion such examination
is required, and the cost of such examination shall be paid
by such corporation or association. Whenever in the
opinion of the commissioner of banking the condition of
such corporation or association shall be such as to endanger
the safety of the deposits in any bank or trust company
which is owned or in any manner controlled by such cor
poration, or the operation of such corporation, association
or trust shall be carried on in such manner as to endanger
the safety of such bank or trust company or its depositors,
the commissioner may order such corporation or trust to
remedy such condition or policy within ninety days and if
such order be not complied with, the commissioner shall
have power to fully direct the operation of such banks or
trust companies until such order be complied with, and may
withhold all dividends from such corporation or trust dur
ing the period in which the commissioner may exercise such
authority."

Subsec. (3), sec. 221.56, Stats., provides in part:

"Every domestic corporation and every foreign corpora
tion authorized to do business in this state which shall pur
chase, own or in any manner control the voting of any stock
in a state bank or trust company shall be liable to the
creditors of such bank or trust company for any assess
ment made against the stockholders of such bank or trust
company to the par value of the stock so purchased, owned
or controlled in the same manner as is provided for indi
vidual stockholders of such banking corporation under the
provisions of section 221.42. ♦ * ♦ case the double
liability of any such corporation against which an assess
ment may be made as provided herein shall not be fully
paid by such corporation, then the stockholders of such
corporation shall be liable for an assessment sufficient to
cover the full amount of the assessment against such cor
poration."

The sections above quoted do not expressly require that
a holding company file a list of its stockholders with your
department. The fact that sec. 221.56, Stats., requires the
filing of reports of financial condition would, under the
maxim Expressio unius est exclusio alterius, negative the
obligation to file any reports other than that required by
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the statute—unless, of course, holding companies are sub
ject to the general banking laws.

Holding companies are not declared by sec. 221.56, Stats.,
to be banks and subject to all of the laws and regulations
concerning banks; they are merely declared to be "engaged
in the business of banking and subject to the supervision
of the state banking department." In an opinion rendered
by this department on November 29, 1929, to the securities
division of the railroad commission (XVIII Op. Atty. Gen.
641) it was held that the securities of holding companies
are subject to the provisions of the blue sky law (ch. 189,
Stats.), which exempts the securities of corporations whose
business is subject to the control and supervision of the
banking department of this state. That opinion pointed
out that the banking commissioner has no control over the
operation of the holding company and consequently that the
sale of the stock of such holding companies is not exempt
from the provisions of the blue sky law. Although the
opinion did not so state, it held by way of necessary in
ference that holding companies are not banks.

It remains necessary, however, to consider some of the
definitions contained in ch. 224, Stats. Sec. 224.01, Stats.,
provides in part:

"The term 'bank,' as used in this chapter, shall be con
strued to mean any incorporated banking institution which
shall have been incorporated under the laws of this state as
they existed prior to the passage of this chapter, and to
such banking institutions as shall hereafter become incor
porated under the provisions of this chapter."

The chapter referred to is not ch. 224, Stats., 1929, but
ch. 94 as it existed prior to the enactment of ch. 291. Laws
1923, at which time ch. 94 included subject matter which is
now in chapters 220 to 225. A holding company is in
corporated under the general corporation law,' not under
the banking law, and hence does not come within the defi
nition of "bank" as the term is defined in sec. 224.01, Stats.

Sec. 224.02, Stats., provides:

"The soliciting, receiving, or accepting of money or its
equivalent on deposit as a regular business by any person,
copartnership, association, or corporation, shall be deemed
to be doing a banking business, whether such deposit is



144 Opinions of the Attorney General

made subject to check or is evidenced by a certificate of de
posit, a pass book, a note, a receipt, or other writing, pro
vided that nothing herein shall apply to or include money
left with an agent, pending investment in real estate or
securities for or on account of his principal."

It was held in XVIII Op. Atty. Gen. 30, that the owner
ship of the controlling interest in the stock of a bank by a
domestic corporation does not of itself constitute the doing
of a banking business. Holding companies do not solicit,
receive, or accept money on deposit as a regular business,
and hence they are not "doing a banking business" as those
words are defined in sec. 224.02.

The question still remains whether sec. 221.56, Stats.,
made holding companies "banks" or corporations "doing
a banking business," regardless of the definitions contained
in ch. 224, Stats. Sec. 221.56, Stats., provides that such
companies shall be "deemed to be engaged in the business
of banking and shall be subject to the supervision of the
state banking department." The fundamental rule in the
construction of statutes is to ascertain and give effect to
the intention of the legislature. Dagan v. State, 162 Wis.
353. There is nothing about sec. 221.56, Stats., which
suggests any intention on the part of the legislature to con
fer general banking powers on holding companies organ
ized under the general corporate law. If sec. 221.56, Stats.,
had merely declared that holding companies "shall be
deemed to be engaged in the business of banking," the
companies would be subject to the general banking law;
but sec. 221.56, Stats., provides further that they should be
"subject to the supervision of the banking department,"
which is something different from the control exercised by
the commissioner of banking over banks. This section did
not impose the duty on holding companies of filing the re
ports required of banks; instead, it specified that "reports
of its financial condition" must be filed when ordered by
the commissioner of banking. This section did not give to
the commissioner of banking the power to take control of
the holding company in case of noncompliance within ninety
days with an order to "remedy such condition or policy,"
but gave to the commissioner the power "to fully direct
the operation of such banks or trust companies until such
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order be complied with." The provisions for double lia
bility contained in subsec. (3), sec. 221.56, Stats., would
have been mere surplusage if it were the legislative intent
to subject holding companies to the general banking law.

It must be held, therefore, that holding companies are
not subject to the general banking law, and hence the com
missioner of banking may require holding companies to file
only such reports as are authorized by sec. 221.56, Stats.,
and this section contains no authority for requiring hold
ing companies to file with the banking department a list of
their shareholders.

ML

Bridges and Highways—Law of Road—Words and
Phrases—Farm Implements—Farm wagon is not farm im
plement within meaning of proviso of exemption in sec.
85.06, subsec. (2), par. (b). Stats.

April 11, 1930.
M. W. Torkelson, Director of Regional Planning,

Highway Commission.
In your letter of February 19 you refer to sec. 85.06,

subsec. (2), par. (b), enacted by ch. 84, Laws 1929, which
is as follows:

"From thirty minutes after sunset until thirty minutes
before sunrise, no vehicle, other than a motor vehicle, shall
be driven upon or occupy any public highway unless a light,
or in lieu thereof a reflective signal approved by the indus
trial commission, is displayed on or from such vehicle so
that it may be readily and distinctly seen from behind such
vehicle; provided, that the term 'vehicle,' as used in this
section, shall not be construed to apply to any farm imple
ment while being hauled across and along such highway."

You inquire whether the proviso at the end of the sec
tion applies to a farm wagon hauled across and along a
highway.

An implement is defined in Funk & Wagnalls New Stand
ard Dictionary:

"An instrument used in work, especially manual work; a
tool or utensil; as, the implements of husbandry."

10
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The same term is defined in 31 G. J. 256:

"A thing necessary to any trade, without which the work
cannot be performed; that which fulfills or supplies a want
or use."

This statute was evidently enacted as a safety measure,
and its language should be construed in the light of the pur
pose sought to be achieved. That purpose was to eliminate,

so far as possible, the dangers created by slow horse-drawn
vehicles without lights moving in the midst of high speed
motor vehicles upon the public highways. Farm wagons
doubtless compose the most numerous group of such slow
moving vehicles. If the legislature had intended to ex
empt this numerous group, it would no doubt have done so
by explicit language. The term "farm implement" is ap
parently used here in its narrower meaning, and applies
to tools such as hay rakes, binders, etc., not ordinarily used
for transportation, but which it is often necessary to move
across or along a public highway in the ordinary operation

of a farm.

It is the opinion of this department, therefore, that a
farm wagon being hauled across or along a highway is re
quired to carry a light or reflective signal, as specified in
this statute.

SB

Fish and Game—Fish Refuges—Public Officers—Con
servation Commission—Order for establishment of fish

refuges is approved.

Commission is not required to put in order dates publica

tion must be made, but must comply with provisions of. sec.

23.09, subsec. (9), Stats., that publication must be made
one week before order is to go into efifect.

April 12, 1930.

Paul D. Kelleter, Conservation Director,

Conservation Commission.

In your communication of April 10 you state that sec.
23.09, subsec. (7), par. (c). Stats., provides that the con
servation commission may " * * . * designate such lo-
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calities as it shall find necessary to secure the perpetuation
of any species of fish and the maintenance of an adequate
supply thereof, as fish refuges. * * *"

Subsec. (9) of the same section states:

"All rules and regulations of the commission shall be
published in at least three newspapers of wide circulation
in the territory to be affected, * *

You say that the commission is desirous of establishing
refuges under the above mentioned paragraphs and has
drawn up an order which you wish we would approve if it is
drawn and worded in the proper manner. You also state
that in the case of pike or bass the refuges will be estab
lished from May 1 to June 30, both dates inclusive, and
you will draw a line through the words "until rescinded."
In the case of trout you will leave in the words "until re
scinded" and draw a line through the words "from May 1
to June 30, both dates inclusive."

You also ask whether it is necessary for the commission
to put in this order the dates the publication must be made.
This last question must be answered in the negative. You
should, however, obtain from the newspapers proof of the
time when the publication was made and you should comply
with the provisions of sec. 23.09 (9) that the publication
must be made "at least one week prior to the date such rule
or regulation becomes effective."

The order submitted reads:

"State Conservation Commission of Wisconsin

In the Matter of the
Designation of a
Fish Refuge

"Whereas due examination and investigation has been
made of the area or areas described below relative to the
designation of a fish refuge or refuges;
"Now Therefore, upon the evidence presented, after ex

amination and investigation, the conservation commission
of Wisconsin does hereby find and determine that it is rea
sonably necessary, in order to secure the perpetuation of
trout fish and the maintenance of an adequate supply
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thereof, to designate, for the purpose of providing safe re
treats in which such fish may breed and replenish adjacent
waters, the following described area or areas hereinafter
more particularly described as a fish refuge or refuges;
"Wherefore, it is hereby ordered, under section 23.09.

and more particularly subsection (7) (c), that the follow
ing described area or areas is or are hereby designated as
a fish refuge or refuges for the purpose of providing safe
retreats in which fish may breed and replenish adjacent
fishing waters, and all fishing is hereby prohibited therein:—

"To wit: F. R. Order No. 165
"That part of Waumandee creek, lying in sections 2 and

3, township 22, range 11, from Ruetchow's bridge in sec
tion 3, upstream to the headwaters of said creek in section
2, township 22, range 11, Buffalo County.

"To wit: F. R. Order No. 166
"That part of Eagle Creek lying in section 3, township

20, range 11, section 36, township 21, range 11 and section
31, township 21, range 10, from Stettler's bridge in section
3, township 20, range 11 upstream to the headwaters of
said creek in section 31, township 21, range 10, Buffalo
County.

"It Is Further Ordered that after due publication of
the same has been made in the Buffalo County Journal of
Alma, the Buffalo County Republican of Fountain City,
and the Mondovi Herald-News of Mondovi, papers of wide
circulation in the territory to be affected, this order shall
go into effect on May 1, 1930, and shall be effective until re
scinded, from May 1, 1930 to June 30, 1930, both dates in
clusive.

"This Order was made at a meeting duly called and held
by the state conservation commission of Wisconsin in the
city of Fond du Lac, Wisconsin this 8th day of April 1930.

State Conservation Commission of Wisconsin
Wm. Mauthe

Chairman
E. M. Dahlberg

Secretary
A. W. ICKS
Haskell Noyes
0. C. Lemke
Louis M. Hobbins "

This order is drawn up in compliance with the statutory
provisions applicable and we approve the same in all its de
tails.

JEM
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Criminal Laiv—Second Offenses—Piisons—Prisoners—
Parole—One A, who is placed on probation for two years,
convicted of operating automobile without consent of owner,
and afterwards (March 1,1929) is sentenced to state prison
to serve term of one to thirty years for assault with intent
to murder, one year for violation of probation and one to
five years for larceny, all sentences to be served concur
rently, is not first offender and is eligible for parole after
fifteen years from March 1, 1929.

April 14, 1930.

Board of Control.

You state that one A was committed to the Wisconsin

state prison by the municipal court of Milwaukee county on
March 1, 1929 to serve a term of one to thirty years for
assault with intent to murder, one year for violation of
probation, he having been convicted for operating an auto
mobile without the consent of the owner, and one to five
years for larceny, all sentences to be served concurrently;
that the said A has the following record of arrest prior to
his conviction to the Wisconsin state prison—October 16,
1928, operating auto without consent of owner, for which
he was placed on probation for two years.
You inquire whether this man is deemed to be a first or

second offender.

This question must be answered: He is a second of
fender. He had been convicted of operating an auto with

out the consent of the owner and was placed on probation.
That was the. first offense and the later offenses are second
offenses.

All three sentences run concurrently and the longest
sentence is from one to thirty years. It will be necessary
for him to serve one-half of this longest term, or fifteen
years, before he is eligible for parole.
JEM
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Indigent, Insane, etc.—Mothers' Pejisions—Legal settle
ment of wife and children of man who is committed to state
tuberculosis sanatorium at Wales remains in Douglas
county; settlement follows that cf husband and father un
der sec. 49.02, subsecs. (1) and (2), Stats.
Wife and children may receive aid under sec. 48.33 (5)

(c) provided board of control gives its consent and there is
sufficient money in fund created by sec. 20.17 (13), Stats.
1927 (20.17 (25), Stats.).

April 14, 1930.
George A. Bowman,

Distinct Attomiey,
Milwaukee, Wisconsin.

In a communication to this office you submit the follow
ing statement:

"One Louis Olson was committed to the state tubercu
losis sanatorium at Wales, Wisconsin, from Superior, on
April 7, 1926, as a charge upon Douglas county, he then
having a legal settlement in Douglas county. He is still
at the sanatorium and his expenses there are being paid
by Douglas county.
"At the time of his commitment, he was married and

had four children. About the time of his commitment,
his wife and minor children removed to Milwaukee county,
where they have since resided. Shortly after their ar
rival in Milwaukee county, the Olson family applied for
public assi.stance to the department of outdoor relief of
Milwaukee county, which was refused on the ground that
they were legal residents of Superior, Douglas county. Re
peated offers by Milwaukee county authorities were made
to Mrs. Olson to pay the necessary expense of their re
moval back to Superior, but they refused and continued to
reside in Milwaukee county. In September, 1929 (after
the enactment of chapter 439, laws of Wisconsin for 1929,
commonly referred to as the children's code law), Mrs.
Olson made application for allowance, under the provisions
of sec. 48.33, Stats., of a mother's pension. All require
ments of this law were met except the question of legal set
tlement of the children.
"It would seem, therefore, that the legal settlement of

the children involved in this claim for aid still remains in
Douglas county, which is the legal settlement of their father.
It does not appear that they have been emancipated by the
father, unless emancipation can be and is worked by ne
cessity in this case. The father has not been able to sup-



Opinions of the Attorney General 151

port the children, but such nonsupport was not in the na
ture of abandonment, which would work an emancipation.
"The question then is: For purposes of administration

of sec. 48.33, Stats., what is the legal settlement of un-
emancipated minor children who have removed from the
county wherein their father has his legal settlement and
who have lived continuously with their mother for three
years in another county?
"The second question is: Where a father is in good

faith unable to support his minor children through ina
bility to work, does that fact work an emancipation of such
children to the extent that by removal from the county
wherein their father has his legal settlement and by con
tinuous residence with their mother in another county for
three years, they may acquire a legal settlement in such
other county so as to enable them to qualify under sec.
48.33, Stats.?"

Under sec. 49.02, subsecs. (1) and (2), Stats., the legal
settlement of a married woman and legitimate children fol
lows the settlement of the husband and father, so that you

are correct in your statement that the legal settlement of
these children is still in Douglas county. There is nothing
in this situation which would necessitate a different rul

ing. These children are not emancipated and the statute
is certainly applicable.

Your first question must therefore be answered to the
effect that the legal settlement has not changed.
In answer to your second question, will say that I know

of no rule of law which would lead to an affirmative answer

to your second question. The fact that the father is un
able to support the children is not, in my opinion, sufficient
reason. These children may be minors and able to sup
port their father in some cases. The only rule we can go
by is our statutory regulations.
You direct our attention to the provisions of sec. 48.33

(5) (c), which provides:

"In cases in which all other conditions for granting aid
shall be satisfied but in which the child does not have a

legal settlement in the county in which application for aid
is made, such aid may be granted in the discretion of the
court, but only with the approval of the state board of con
trol. The entire amount paid from county funds as aid in
such cases shall be recoverable from the state out of the
appropriation made by subsection (13) of section 20.17.
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Such aid shall not operate to prevent the gaining of a legal
settlement within the county, and shall be chargeable to the
state only until the child shall have acquired such legal
settlement."

Par. (b) of the same section provides that the children
must have a legal settlement in the county in which appli
cation is made for aid, but such children may, with the
approval of the court, reside and be cared for outside of the
county while receiving aid.
You state that it would seem that if it be held that the le

gal settlement of the children in question remains in Doug
las county, they cannot acquire a legal settlement in Milwau
kee county, and hence Milwaukee county cannot grant them
relief even with the approval of the state board of control
and expect to recover it from the fund provided for by sec.
20.17 (13), Stats., 1927 (20.17 (25), Stats.). We do not
agree with you in this matter. Should the father recover

and move to Milwaukee, the children could acquire a legal
settlement in Milwaukee county after the father had lived
there for one year. If the board of control gives its con
sent and the county court of Milwaukee county grants the
relief, recovery may be made out of the fund provided for
by sec. 20.17 (25) Stats., provided there is enough money
in the said fund to take care of the case.

JEM

Abandonment — Minors — Illegitimacy — Sec. 166.13,
Stats., requires defendant to give bond for fulfillment of
judgment secured against him in settlement for support of
bastard child. Failure to so provide will make defendant
amenable to sec. 351.30 for nonsupport of his child.

Provisions outlined in last sentence of sec. 166.14 do not

nullify provisions contained in last sentence of sec. 351.30

(1).

April 14, 1930.
Carl Christianson,

Assistant District Attoimey,
Madison, Wisconsin.

You have submitted three questions for an oiRcial opinion.
In question No. 1 you ask whether sec. 166.13, Stats.,
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requires the defendant to give a bond for the fulfillment of
the agreement or judgment in case the settlement or judg
ment provides the paying of a monthly sum until the child
reaches the age of sixteen.

This question must be ansvi'ered in the affirmative.
In your second question you ask whether the meaning

of the last sentence in section 166.14 is that failure to pro
vide for the child as agreed will make the defendant amen
able to sec. 351.30.

Sec. 166.14 provides:

"Any person who shall have been so imprisoned ninety
days may apply for his discharge from imprisonment in
the manner provided by law for the discharge from im
prisonment of persons confined in jail upon executions
against the person; but notice of the application for such
discharge shall be given to the complainant, if living within
the state, and also to the district attorney at least fifteen
days before such application for discharge is made. Upon
defendant's release, if the defendant shall at any time fail
to comply with the judgment of the court with reference to
the continued support of the child, he may be summarily
dealt with as for contempt of court, and shall likewise be
subject to all the penalties for failure to care for and sup
port such child which are imposed by law upon the father
of a legitimate child of like age and capacity, and in case
of such failure to abide by any order of the court, the de
fendant shall be fully liable for the support of such child
without reference to such order."

The answer to your second question is yes.
In your third question you ask what the effect, if any, of

the last sentence of s'ubsec. (1), sec. 351.30 is upon sec.
166.14; that is, whether the provision outlined in the last
sentence of sec. 166.14 nullifies the provision contained in
the last sentence of subsec. (1), sec. 351.30.
The last sentence in sec. 351.30 (1) reads:

"Provided, that the parent of any illegitimate child who
shall have made provision for the support of such child by
giving bond, or by settlement with the proper oificers in ac
cordance with the provisions of chapter 166, shall not be
subject to the provisions of this section."

If the defendant has, by agreement and performance,
paid a lump sum agreed upon or has given a bond as re-
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quired by sec. 166.13 the provisions of sec. 166.14 do not
apply to him. He is imprisoned because he has not paid
the amount of money adjudged to be due and has made no
agreement to pay. He is therefore imprisoned and may
afterwards be discharged from prison, but he will still be
liable for contempt of court or for prosecution under sec.
351.30 (1).

Your third question must therefore be answered that the
provisions in the last sentence of sec. 166.14 do not nullify
the provisions contained in the last sentence of subsec. (1),
sec. 351.30.

JEM

Public Lands—State Parks—Taxation.—Under provi
sions of sec. 70.11, Stats., all lands owned by state are ex
empt from taxation.

Land deeded to state as Rib Hill State Park, deed for
which was recorded February 19, 1923, is not subject to
taxation for years 1926, 1927, 1928, 1929; taxes levied
thereon for those years are void; conservation commission
may not pay out public moneys in payment of such taxes.

April 14, 1930.
Conservation Commission.

Attention Paul D. Kelleter, Director.
"A number of years ago the Kiwanis Club of Wausau of

fered to donate to the state of Wisconsin four descriptions
of land at the top of Rib Hill, to be known as the Rib Hill
State Park.
"In the course of time they presented a warranty deed to

the state on this 160 acres. This deed was recorded on the
19th day of February 1923. Hue to the fact that a right-of-
way was needed in conjunction with a road project to this
area, a definite acceptance of the area on the part of the
conservation commission was not made until the meeting
of April 27, 1928. The deed, however, conveying this land
to the state was recorded on the 19th day of February, 1923.
The county clerk has presented a bill for the taxes on these
descriptions for the years 1926, 1927, 1928 and 1929."

You then ask to be advised whether you are authorized
to pay the taxes.
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You are advised that under the provisions of sec. 70.11,
Stats., all lands owned by the state except lands contracted
to be sold by the state are exempt from '.axation.
I think under your statement of facts these lands were

exempt as soon as deeded to the state, and you say that deed
was recorded so it was notice to all the assessing officers

and the public in general that the lands were from that
date owned by the state and exempt from taxation. The
assessing officers, therefore, would have no power to make
an assessment and any attempt to assess them would be
void. For that reason I do not think your commission or
any other state officers have any power to pay out public

moneys to pay any taxes levied upon the lands after they
were so purchased.
TLM

Detectives—One who solicits business for private detec
tive agency in this state is required to have license under
sec. 175.07, subsec. (1), Stats.

April 14, 1930.
Theodore Dammann,

Secretary of State.
You have forwarded to this department a letter of the

William J. Burns International Detective Agency, Inc., in

which inquiry is made as to the necessity of obtaining a
detective license for individual solicitors in doing detective
work. You ask for our view on the question raised.

In said enclosed letter it is said:

"The question in my mind is whether our agency license
in your state is sufficient to permit our solicitors to call
upon the farmers relative to this service, or whether it
would be necessary for each individual solicitor to have a
license and bond. The solicitors, of course, do not make
investigations, and it is our understanding that each indi
vidual investigator must be licensed, but the matter of sales
men is not entirely clear to us."

Sec. 175.07, subsec. (1), Wis. Stats., provides:

"No person shall act or hold himself out as a private de
tective, private police, or private guard, nor shall any per-
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son solicit business or perform any service in this state as
a private detective, private police, or private guard, or re
ceive any fees or compensation whatever for acting as pri
vate detective, private police or private guard for any per
son, firm or corporation, without first having obtained the
license and filed the bond provided for in this section."

You will note that the inhibition applies to any person
soliciting business. To solicit business for the company
to perform the function of a private detective is therefore
expressly prohibited unless a license as a detective is ob
tained.

JEM

Elections—City Primm-ies—Statutes provide for holding
primary election for city officers and make it duty of officers
to call and hold such primary; that duty can be enforced
by mandamus; in case no primary has been held candidates
filing nomination papers may be chosen at election and if
no one is elected old officers hold over.

April 14, 1930.
Theodore Dammann,

Secretary of State.
You ask whether it is permissible under the statutes for

a city to dispense with primaries for the nomination of city
officers. You say that after carefully examining sees. 5.02,
5.03 (2), 5.04 (4), 5.06, 5.07 (3) and 5.26, Stats., you fail
to find any authority for a city to omit the primary and
you ask to be advised.

Sec. 5.02 provides that all candidates for elective offices
shall be nominated in the manner provided in the subse
quent four subsections. The first one is by a primary held
in accordance with ch. 5, Stats. Sec. 5.03 (2) provides that
any primary other than the September or a special pri
mary shall be held three weeks before the election for which
such primary is held, and the subsequent provisions of that
section require the clerks to give notice of such primary
election so that the machinery is complete for holding a
primary for each election.
When the primary law was first enacted, that was the

sh.-
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only method for getting names on the ballots, but it was
thereafter changed so as to permit nominations by filing
nomination papers, so that now a nomination by nomina
tion paper filed in accordance with the statute is as valid
as a nomination by primary election.

The duty is imposed by law on the clerks to give notice of
a primary. I have no doubt it could be enforced by man
damus action, but if no such action was commenced and
no primary was held and independent nomination papers

were filed with the clerk, the officers elected at the election
on such nomination papers would be legally elected, but
the officers could be compelled to hold the primary election
in the manner provided by law if a proper action was
brought for that purpose.
TLM

Mortgages, Deeds, etc.—Chattel Mortgages—Under pro
visions of sec. 241.11, Stats., chattel mortgage or copy
thereof should be filed in office of register of deeds; such
copy need not be authenticated for filing in such county.

April 14, 1930.

H. F. Duckart,

District Attorney,
Ladysmith, Wisconsin.

I have your letter in which you say:

"In construing the provisions of sec. 241.10 relative to
filing chattel mortgages will you please give me your
opinion as to whether in such filing with the register of
deeds it is necessary to file duplicates of the original chat
tel mortgage or conditional sales contract, or whether it is
permissible for the register of deeds to accept and file copy
thereof?

"From my reading of the statute it has appeared to me
and I have given it as my opinion that duplicates of the-
chattel mortgage or conditional sales contract must be pre
sented to the register of deeds and that the register of deeds
has no power to file copies and that the authenticated copies
referred to in the statute refers to copies made by the reg
ister of deeds where the duplicate of the original is on file
in his office and the property is removed to another filing
district so as to necessitate a new filing with another town
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clerk; that in such case the register of deeds may make a
certified copy to be so filed and that this constitutes I he au
thenticated copy referred to in the statute."

I think that it must be admitted that in making and
changing the different provisions of our statutes relating
to filing of chattel mortgages there is some confusion in
our present law, but I cannot agree with your construction
that "the register of deeds has no power to file copies and
that the authenticated copies referred to in the statutes re
fers to copies made by the register of deeds where the dup
licate of the original is on file in his office and the property
is removed to another filing district so as to necessitate a
new filing with another town clerk."

Sec. 241.08, Stats., provides that no such mortgage shall
be valid except between the parties thereto "unless the
mortgage or a copy thereof be filed as provided in section
241.10." Sec. 241.10, subsec. (1), provides:

"Every mortgage of personal property shall be filed with
the register of deeds of the county in which such personal
property is situated. * * *."

That does not say how such mortgage shall be filed and
I think it should be construed with reference to the provi
sions of sec. 241.03, that either the original or a copy
thereof should be filed.

That construction is strengthened by the provisions of
sec. 241.11, which uses the same language "copy thereof,"
and I do not think the provisions of sec. 241.10 (2) or (8)
are inconsistent with that construction, as they make a
specific provision for authenticated copies being filed in
the cases there named, but I do not think they are exclusive
of the other provisions for filing the mortgage, either by
the original or by copy. Therefore, I do not think it would
be safe to say that under the law only original or certified
copies of the original mortgage could be filed in the regis
ter of deeds' office, for I think the register of deeds should
file either the original or an authenticated copy in the cases
required by sec. 241.10 and subsections thereof.

TLM
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Fish and Game—Search for illegal game may be made on
man's premises other then house constituting his home
without search warrant, under provisions of sec. 29.05, sub-
sec. (6), Stats.

April 14. 1930.
Paul D. Kelleter,

Conservation Director.

In your letter dated April 14 you state that Warden Percy
Button received information from an Indian that he had
seen and handled an otter that was illegally taken and that
was in the possession of a party, naming him, which we will
call Mr. A; that after receiving this information the sheriff,
deputy sheriff and Mr. Button went out to A's place and
found the otter in question, all skinned, out in the yard on
top of a platform built on four posts, the otter hide lying on
top of the board platform with a gunny sack over it and the

carcass of the same near by; that Judge Oilman, of the
county court of Adams county, is questioning the legality
of the warden's search and seizure of the animal because

he did not have a search warrant in his possession at the
time he made such seizure.

Mr. A's son, about 35 years old, was at home at the time
the search was made and gave the officers permission to
search the house if they wished to. Upon this permission
the officers before mentioned did search the house, but
found no other illegal furs therein. You inquire whether
the officers had the right, in view of sec. 29.05, subsec. (6),
Stats., to search places of the kind aforementioned without
a search warrant.

Sec. 29.05 (6) reads:

"They shall seize and confiscate in the name of the state
any wild animal, or carcass or part thereof, caught, killed,
taken, had in possession or under control, sold or trans
ported in violation of this chapter; and any such officer
may, with or without warrant, open, enter and examine all
buildings, camps, vessels or boats in inland or outlying wa
ters, wagons, automobiles or other vehicles, cars, stages,
tents, suit cases, valises, packages, and other receptacles
and places where he has reason to believe that wild animals,
taken or held in violation of this chapter, are to be found;
but no dwelling house or sealed railroad cars shall be
searched for the above purposes without a warrant."
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Mr. Button, the warden, informs me that after the search
of the house had been made he noticed a gunny sack cover
ing something on the platform and believed that it was the
hide or part of the carcass of the animal in question, of
which he had information, and upon investigation he found
under the gunny sack the hide and in a gunny sack near by
part of the carcass of the animal.
The constitutionality of this subsection of our statute

has not been passed upon by our court. In the case of
Wilder v. Miller, 190 Wis. 136, it was held that sec.
165.01, subsec. (2) (j) and subsec. (23), Stats. 1925, which
provide for the search and seizure of vehicles carrying
contraband articles, on probable cause without warrant,
do not violate the provisions of the constitution of Wiscon
sin, art. I, sec. 11, or the constitution of the United States,
Amendment IV, as to unreasonable searches and seizures.
The case of Can'oll v. United States, 167 U. S. 132, was

followed. Those cases were limited to vehicles and did not
cover the facts here presented.

It must be borne in mind, however, that the game un
lawfully caught was the property of the state and the stat
ute authorizing the search for such state property must
be differently construed than ordinary searches for stolen
property or the like. In 25 Am. & Eng. Encyc. of Law,
2d ed. 147, the following proposition is laid down:

"Statutes which regulate the taking or killing of game
and impose restrictions upon its use and possession after
it is taken or killed, authorizing the seizure of the game for
a violation of their provisions, infringe no constitutional
right."

The case of Geer v. Connecticut, 161 U. S. 519, is quoted.
Also the case of Selkirk v. Stephens, 72 Minn. 335.
In the Minnesota case, the Minnesota law was declared

constitutional, which reads:

"No person at any time shall catch, take or kill, or have
in possession or under control any of the birds, animals
or fish caught, taken or killed in this state ♦ * ♦ with
intent to ship the same beyond the limits of this state, or
with intent to allow or aid in their shipment out of this
state, or shall ship or intentionally allow or aid in their
shipment out of this state. * * *" G. S. 1894, sec.
2170.
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"It shall be the duty of all the members of the board of
game and fish commissioners, all game wardens, sheriffs
and their deputies, constables and police officers of this
state at any and all times, to seize and take possession of
any and all birds, animals or fish which have been caught,
taken or killed at a time, in a manner, or for a purpose, or
had in possession or under control, or have been shipped
contrary to any provision of this act. Such seizure may
be made without a warrant." G. S. 1894, sec. 2177.

In view of the express provisions of our statute and the
above authorities we are constrained to hold that the search
in question was legal. While we realize the question will
not be entirely settled until our supreme court has passed
upon it, we feel compelled to sustain the law until our su
preme court has passed upon it and has decided otherwise.
JEM

Fish and Fame—Bounties—Where two persons claim re
ward for killing wolf under sec. 29.60, Stats., it is duty of
secretary of state to audit such claim and to determine to
what person or persons and in .what amounts such reward
is due.

It is duty of conservation warden or county clerk to for
ward such claim or claims for county to conservation com
missioner and, in proper case, to issue certificate under sec.
29.60 (3).

It is for secretary of state to determine validity of any
such claims for bounty under sec. 29.60.

April 14, 1930.
Paul D. Kelleter,

Conservation Director.

You state that sec. 29.60, Wis. Stats., relating to bounty
on wild animals, was amplified by the 1929 legislature by
the addition of the following: " * * * provided, that
where a wolf, while being chased by dogs belonging to one
person, is killed by another person, the bounty shall be di
vided equally between such persons." You inquire as to
the procedure to be adopted by the members of the conser
vation commission in the settlement of claims under the
above quoted provision.

11
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Sec. 29.60, Stats., provides in part:

"(1) Any person who shall kill any wolf or coyote cub
between the first day of March and the first day of Novem
ber next following shall be entitled to a reward of four dol
lars, or any mature wolf or coyote at any time thirty dol
lars, or any wild cat five dollars, or any lynx five dollars,
or any fox two dollars, to be paid out of the state treasury
under the provisions of subsection (4) of section 20.20;
provided, that where a wolf, while being chased by dogs
belonging to one person, is killed by another person, the
bounty shall be divided equally between such persons.

"(2) Any person claiming such reward shall exhibit the
carcass entire with hide attached to the nearest conserva
tion warden or county clerk within five days after the killing
thereof, and shall sign and deliver to the said warden or
county clerk in the presence of two subscribing witnesses
a statement in substantially the following form: The war
den or county clerk shall immediately forward this state
ment to the conservation commission.

"STATE OF WISCONSIN, )
County of f

I, the undersigned, being first duly sworn, declare and
state that I did personally on the day of
192__, in the town of , county of , kill or
cause to be killed the animal here exhibited to the conser
vation warden or county clerk and that it is the
carcass of a That I did not raise or rear for
myself and did not in any way harbor the said animal, and
I make this deposition for the purpose of procuring a
bounty therefor from the state and a certificate from said
warden or county clerk.

— — — — — — — — — — — >

Claimant.
Subscribed and sworn to
before me this
day of , 19 Witness

Witness

Notary Public (or) Justice of Peace.
"(3) Thereupon said conservation warden or county

clerk shall punch both ears of said animal and shall slit full
length the inside of the right hind leg, and may issue a cer
tificate to the claimant in the following form. Said certi
ficate shall be rendered to the state conservation commis
sion at Madison for payment within ten days from date
of issue. No certificate shall be issued on presentation of
the hide of any wild animal separated from the carcass,
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nor shall any certificate be issued on a carcass on which
the ears have been punched or the leg slit as provided.
Nor shall a certificate be issued unless the conservation
warden or county clerk is positive that it is the carcass of
a wolf, coyote, wild cat, lynx or fox.

"STATE op WISCONSIN, )
County of \

I, ̂  , conservation warden or county clerk living
in said county, hereby certify that on the
day of , 19—, exhibited to me the carcass of a

, which he claims to have killed as stipulated in
his statement under date of , 19 , and which
statement I mailed to the state conservation commission.
That I punched the ears of said carcass and slit the inside
of the right hind leg as provided by law.

Conservation Warden or County Clerk'.
Dated at , Wis., this

day of , 19

"(4) Upon receipt of both such claim and certificate
by the conservation commission within the ten-day period
provided, the same shall be presented to the secretary of
state and he shall audit such claim and issue his warrant
for its payment."

Under the provisions of subsecs. (1), (2), (3) and (4),
sec. 29.60, Stats., any person killing a wolf must deliver
his statement and claim to the conservation warden or
county clerk, who shall immediately forward the same to
the conservation commission. The conservation warden
or county clerk may issue to the claimant a certificate, which
must be mailed to the conservation commission. There
after, "upon receipt of both such claim and certificate by
•the conservation commission within the ten-day period
provided, the same shall be presented to the secretary of
state and he shall audit such claim and issue his warrant
for its payment."

Where two persons each claim one-half the reward for
the killing of a wolf under the provisions of subsec. (1),
sec. 29.60, Stats., it would seem that each such claimant
should file a statement and claim for one-half the award
with the conservation warden or county clerk. The con
servation warden or county clerk shall immediately for
ward such statements and claims to the conservation com-
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mission. Certificates may then be issued by the conserva
tion warden or county clerk, and when such claims and
certificates are presented to the secretary of state, he shall
audit such claims and issue his warrant for their pay
ment. Thus, the duties of the conservation warden, county
clerk and conservation commission are merely clerical ex
cept that the conservation warden or county clerk shall not
issue a certificate unless he "is positive that it is the car
cass of a wolf, coyote, wild cat, lynx or fox." It is the
duty of the secretary of state to audit such claims and issue
his warrant for their payment.
Where, however, there is a dispute over the bounty for

the killing of a wolf, for example, where one person claims
one-half the reward because his dogs were chasing the
wolf at the time the wolf was killed by another person, and
the person who actually killed the wolf denies that the wolf
was being chased by dogs at the time of the killing, it is
for the secretary of state, who must audit the claim and
issue his warrant for its payment, to determine to whom
if any persons, such claim or claims shall be paid, and in
what amounts. It is for the secretary of state to decide
for himself as to how such claims should be audited and
he may require the parties to submit further proof upon
such claim or claims. If the secretary of state is unable
to determine to whom, if any person or persons, such claim
or claims shall be paid, he may deny such claim or claims
and require the claimants to bring an action to compel pay
ment. The duty of the conservation warden or county
clerk or conservation commissioner is merely clerical ac
cept as stated heretofore, and they may not pass upon the
validity of any such claim or claims in the event of a dis
pute. Under the provisions of sec. 29.60, providing that
where a wolf, while being chased by dogs belonging to one
person, is killed by another person, the bounty shall be di
vided equally between such persons.
HHN
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Public Health — Basic Science Law — Chiropi^actors —

State board of chiropractic should report violations of basic
science law to proper district attorney, whose duty it is to
prosecute.

April 14, 1930.

Frederick G. Lundy, Secretary,

Board of Examiners in Chiropractic,
La Crosse, Wisconsin.

You present the following for the consideration of the
attorney general:

"Prior to December 1, 1929, all licensed chiropractors in
Wisconsin were duly notified of the expiration of their li
cense December 31, and to renew the same for the year
1930.

"One A. J. * * * failed to renew his license.
"Subsequent notice was mailed him in January calling

attention to the delinquency of his license, to which he paid
no attention.

"In February he was notified that continued practice on a
lapsed license would result in prosecution, and to that he
paid no attention.
"On February 18 again on March 13, he accepted appoint

ment by phone call for the 19th of February and the 14th
of March. He is still holding forth at the above address
with an office and display of signs as he formerly did dur
ing 1929, continuing to practice on a lapsed license."

You ask for advice in dealing with the above violation.
Subsec. (7), sec. 147.23, Stats., provides:

"All licenses issued by the board shall expire on the
thirty-first day of December following the issue thereof, ex
cept that any holder of a license may have the same renewed
from year to year by the payment of an annual renewal fee
of five dollars."

Assuming that you state the facts correctly, A. J. is prac
ticing chiropractic in violation of sec. 147.23, Stats., and
he is liable to criminal prosecution in the same manner as
he would have been if he had violated some other criminal
statute.

If you submit the facts to the proper district attorney,
it will be his duty to prosecute.
FWK
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IntoxicoMng Liquors—Words and Phrases—Public Place
—Defendant cannot be convicted for violation of sec. 351.59,
Stats., in village having drunkenness ordinance similar to
provisions in that section.

Pool hall is public place in contemplation of sec. 351.59.

April 14, 1930.
James L. McGinnis,

District Attorney,
Amery, Wisconsin.

You direct our attention to sec. 351.59, Stats., which was
enacted in ch. 129, laws of 1929, and provides as follows:

"Any person found in any public place in such a state
of intoxication as to disturb others, or unable, by reason of
his condition, to care for his own safety or the safety of
others, shall, upon conviction thereof, be punished by a fine
not exceeding one hundred dollars, or by imprisonment in
the county jail for not more than sixty days, or by both such
fine and imprisonment; but this chapter shall not abridge
the poxoers of toivns, cities or villages to enact ordinances
for punishment of such offenses, nor be applicable to any
city or village tvhich has enacted an ordinance for the pun
ishment of such offense."

You state that a defendant was arrested in the village of
Osceola in your county; that the village of Osceola has an
ordinance for the punishment of such offense; that you
brought action under sec. 351.59 and defendant moved for
dismissal on the ground that he could not be tried under
said section when the village had an ordinance covering the
offense; that the municipal court denied the motion and de
fendant was convicted and appealed to the county court,
where the same motion was made. The county court has
taken the matter under advisement and will decide later.
You inquire:

"1. In a prosecution for drunkenness in a village which
has a drunkenness ordinance, can the defendant be charged
with the violation of sec. 351.59, Stats., 1929?
"2. Is proof that defendant was arrested while engaged

in a disturbance of 'John Doe's Pool Hall' sufficient proof
that the intoxication was 'in a public place' ?"

The first question must be answered in the negative, for
it is expressly provided in sec. 351.59 that its provisions are
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not applicable to any city or village which has enacted an
ordinance for the punishment of such offense. I do not be
lieve that there can be any serious question about the mean
ing of this section. It follows the language used in sec.
165.01 (2), Stats. 1923. See XIII Op. Atty. Gen. 274.
In answer to your second question, will say that a "pub

lic place" has been defined as being "any public road, street
or alley of a town or city or an inn, tavern, store, grocery,
or work shop or place at which people are assembled or
commonly resort for the purpose of business, amusement
or recreation or other lawful purpose." King v. Brown,
100 Texas 109, 94 S. W. 328, 329. See other definitions in
Words and Phrases, 2d series, 23.
I believe your second question should be answered in the

affirmative.

JEM

Covporations—Securities—Fish and Game—Fur Fai-ms
—Owner of fur farm duly licensed may lawfully retain fur

bearing animals upon said farm owned by another than
owner of fur farm for stipulated amount of money or for
sum of money and division of progeny.
Owner may also, through advertising, salesmen, repre

sentatives or otherwise, solicit ranching of fur bearing ani
mals on his premises for others, provided they are animals
that may be lawfully held and possessed on said fur farm by
owner.

Whether such ranching agreement comes within jurisdic
tion of securities division of railroad commission cannot be

definitely answered; it comes under said jurisdiction if se
curities come under definition given in sec. 189.02 and are
not exempted under provisions of sec. 189.03, Stats.

April 14, 1930.

Anthony E. Madler,

"District Attdmey,
Chilton, Wisconsin.

You have submitted the following four questions for an
official opinion:

"1. May the owner of a fur animal farm as provided for
in sec. 29.577, Wis. Stats., keep or ranch on his premises,
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for a stipulated amount of money payable in advance, fur
bearing- animals owned by other people without being in
any way in conflict with the law?
"2. May the owner of a fur animal farm as provided for

in sec. 29.577 keep or ranch on his premises, in considera
tion of the payment of a certain sum of money and the di
vision of the progeny, fur bearing animals owned by other
people without being in any way in conflict with the law?
"3. Do such ranching agreements come within the juris

diction of the securities division of the railroad commis
sion ?

"4. May the owner of such fur animal farm through
advertising, salesmen, representatives or otherwise solicit
the ranching of fur bearing animals on his premises ac
cording to the terms of agreements as stated in questions
(1) and (2) without in any way conflicting with the law?"

The answers to questions 1, 2 and 3 depend upon the
wording of sec. 29.577 relating to fur farms. I call par
ticular attention to the provisions of subsec. (4), which
reads:

"When such license has been granted the licensee shall
become the owner of all the mink, otter, marten, fisher, rac
coon or skunk on said lands and of all their offspring re
maining thereon. He shall have the right to manage and
control said lands and the mink, otter, marten, fisher, rac
coon or skunks thereon, to take and trap the same at any
time or in any manner which he sees fit and deems to the
best advantage of his business, and to sell and transport at
any time said mink, otter, marten, fisher, raccoon or skunk
or the pelts taken from them. All such pelts so trans
ported shall be tagged with a tag to be furnished by the
conservation commission to the licensee at cost, not exceed
ing one cent each. Such tags shall be numbered to corre
spond with the number of the license held by the licensee."

You will note that the licensee is given the right to man
age and control the lands and the fur bearing animals
thereon and take and trap the same at any time or in any
manner he sees fit and deems to the best advantage of his
business and to sell and transport at any time said fur
bearing animals or the pelts taken from them. This ex
pressly authorizes him to carry on his business in such a
way as is to his best advantage and to sell the anim.als at

any time. This certainly contemplates that he may retain
them on his fur farm after they have been sold to others
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for any length of time which will be to the advantage of his
business. I believe that your first two questions must be
answered yes.

In answer to your third question will say that you have
not given sufficient data upon which to come to a definite
answer. If the interest sold in the venture is of such a

nature, which it probably is, as is included in the definition
of securities under sec. 189.02 and does not come within any
of the exceptions as enumerated in sec. 189.03, then I be

lieve your third question must be answered affirmatively.
Your fourth question must be answered in the affirmative,

as it is a necessary part of the right to sell the animals or
the pelts thereof.

I take it that the fur bearing animals covered by your

questions are animals such as may lawfully be held in
possession on said fur farm and that the animals are either

those that have existed on the farm when the license was

originally granted and the appraisal made of them under
the provisions of sec. 29.577 or their oifspring.
JEM

Fish and Game—Muskrats—Muskrat fur farm company

is not required to have attached to traps it uses tags re
quired under sec. 29.13, Stats.

Employe of such company need not procure trapping li
cense.

Employe of company working on commission or percent
age basis is not required to have trapping license and use
trapping tags as provided by sec. 29.13.

Nonresident of this state may be employed by fur farm
company to trap rats on its muskrat fur farm.

April 14, 1930.

John A. Markham,
District Attorney,

Independence, Wisconsin.
In your communication of February 14 you state that

the Delta Fish and Fur Farm, Inc., owners of a tract of

swamp and marsh land lying in the town of Trempealeau,
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your county, and partially in Buffalo county, hold a muskrat
fur farm license issued to them last year by the conserva
tion commission pursuant to sec. 29.575, Stats. You sub
mit the following questions:

"1. Must said fur farm company, when catching musk-
rats, obtain and have attached to the traps they use trap-
ing tags as generally provided under sec. 29.13?
"2. Must their employes procure a trapping license and

have trapping tags attached to traps while engaged in
catching muskrats for the company?
"3. Must trappers employed by the company working

on a commission or percentage basis, have a trapping li
cense and use trapping tags as provided by sec. 29.13?
"4. Is it lawful for nonresidents of this state to be em

ployed by said company to trap rats: (a) when under a
simple contract or hire; (b) when working on a commis
sion or percentage basis?"

The answers to the first three questions must be No.
The answer to the fourth question is Yes. The owners

of the fur farm are authorized to take these wild animals
on their fur farms either by themselves or their employes
at such times as they may see proper; they are subject only
to the provisions of subsec. (11), sec. 29.575, Stats., which
provides:

"Any person operating a muskrat farm under licenses
granted by the provisions of this chapter, shall not trap any
animals for pelting purposes during the close season pro
vided for by this chapter, except on a permit granted by
and under supervision of the state conservation commis
sion; and all skins of such animals so taken during close
season shall be distinctively tagged or marked by the con
servation commission. No muskrats on licensed farms
shall be killed at any time by gun shot or spear."
JEM

... . aiictideS
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Education—Physiology and Hygiene—Pupil presenting
written objection of parents is excused from course of study
in accordance with subsec. (2), sec. 40.22, Stats.; such pupil
may not be required to pass examination in such excused
study.

April 14, 1930.

Geo. E. O'Connor,
District Attorney,

Eagle River, Wisconsin.
Part of the county superintendent's letter, which is in

corporated as a part of your letter to the attorney general
for his consideration, reads as follows:

"FIRST: We have a pupil in the state graded school of
Eagle River whose parents have filed a written request with
the teacher asking that their daughter be excused from tak
ing the subject of physiology as one of the subjects which is
required as outlined in the regular 'manual' or 'course of
study' prepared by the state superintendent. This request
is being made under 40.22 (2) of the statutes. This child
is being excused from this subject, which I am presuming
is her legal right. Am I right?
"SECOND: When this pupil presents herself to write

for a diploma to enter high school as required under sec.
40.47 (2) of the Wisconsin statutes must I excuse her from
writing in this subject or do I have a right to require that
she write and get a standing in this subject before I grant
her the diploma?"

Sec. 40.22, Stats., deals with the curriculum in common
schools. Subsec. (2), reads in part as follows:

"Physiology and hygiene, sanitation, the effects of stimu
lants and narcotics upon the human system, symptoms of
disease and the proper care of the body, shall be taught
daily for one-half of the school year in either the sixth,
seventh or eighth grade, but no pupil shall be required to
take such instruction if the parents shall file with the
teacher a written objection thereto. * * *"

In accordance with this provision, this pupil, who has
filed with the teacher a written objection from the parents,
has properly been excused from the course of study in
physiology.

Subsec. (2), sec. 40.47, Stats., reads in part as follows:
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"A certificate or common school diploma issued by the
county superintendent that the holder thereof has com
pleted the course of study in the school district in which he
resides * * * shall be evidence of the completion of
the course of study required by this section. * * *"

The "course of study" for the pupil who has been excused
from instruction in physiology in accordance with subsec.
(2), sec. 40.22, Stats., does not include the subject of physi
ology. The certificate or diploma issued by the county su
perintendent is evidence of the owners having completed
the course of study. The course of study for this pupil did
not include physiology. Therefore, the examination upon
which is based the issuance of a diploma should not include

an examination in physiology, which, for this excused pupil,
is foreign to her course of study and would be contrary to
the provisions of the statutes.
FWK

Appropriations and Expenditures—Live Stock—Bovine
Tuberculosis—Where cows were tested in this state under

tuberculin test, did not react, were thereafter shipped into

Illinois and some time thereafter were tested by Illinois of
ficials and found to react, state of Wisconsin is not liable

to pay for such animals under provisions of sec. 20.60, sub-
sec. (2), or any other provisions of statutes.

April 14, 1930.

R. M. Orchard, Cownsel,

Department of Agriculture and Markets.
You enclose a copy of an opinion given by you to Dr.

L. M. Wright, state veterinarian, department of agriculture
and markets, dated February 12 in which you say:

"You have submitted to this office the question as to
whether or not the state of Wisconsin can pay indemnity
upon animals that were tuberculin tested in this state and
did not react, and were then shipped out of the state into
Illinois and Iowa and on a retest reacted to the tuberculin
test. I believe the answer to this question is to be found in
sec. 20.60 (2)."

You then quote that section.
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You then say:

"Neither of the animals in question reacted in this state
and they were not tested under the area test plan or ac
credited herd plan nor local testing plan by any person li
censed to make the test in Wisconsin, and not having ful
filled the requirements of the law, I cannot see how indem
nity can be paid upon these animals by the state of Wis
consin."

You ask to have your opinion looked over by this depart
ment and you say if we think your opinion is not correct
to advise you to that effect.
You are advised that under the facts as stated I think

your opinion and conclusion is correct. Clearly the pro
visions of our statutes apply and make the state liable only
under the conditions prescribed in our statutes and do not
apply to cases outside of the state or cases based on the de
termination of officers or individuals outside of the state

of Wisconsin. Therefore, I think you are right in advis
ing that no indemnity money can be paid under the circum
stances stated.

TLM

Corporations—Securities—Fish and Game—Muskrats—
Agreement for sale of unit of muskrats and ranching
agreement for same should be considered as single trans
action; they are security when title to muskrats does not
vest in purchaser prior to signing of ranching agreement.

April 14, 1980.

Railroad Commission,

Attention G. C. Mathews, Dii-ector Securities Division.
With your letter of March 26, 1930, you submit two

documents described as "livestock purchase contract" and
"pen service contract" of the M. Fur Farms Inc. and in
quire as to whether the transactions contemplated by the
terms thereof, either singly or considered together, consti
tute a sale of securities within the meaning of ch. 189,

Stats.
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The "livestock purchase contract" is an agreement to sell
and purchase a specified number of muskrats and provides
for the delivery of a bill of sale and the delivery of the musk-
rats upon payment in full of the agreed price. The indi
vidual animals are not identified in any manner.
The "pen service contract" recites that the contracting

party is the owner of a specified number of muskrats and
that he employs the company to care for them for a period
of seven years; provides for the lease to the owner of ade
quate pens at a rental of $2.00 annually; that the company
is to replace any animals which die; that a number of
muskrats equal to the number originally furnished by the
owner is to be set aside from the offspring thereof and
cared for in the same manner as the original group (owner
ship of second group not specified) ; that the entire off
spring in each litter is to be removed immediately and be
come the property of the company, the owner being credited
with one-half thereof and compensated therefor as specified,
the other half to be the company's compensation for the pen
service furnished; that the company, however, shall not re
ceive its one-half of each litter "until the owner shall have
accumulated to his credit a total of fifty (50) offspring
muskrats from each five (5) original muskrats owned by
said owner" (obviously inconsistent) ; that if at the ter
mination of the contract the owner fails to remove his ani
mals, the company may dispose of them and compensate
the owner as specified; that the contract may be canceled,
in which event the owner's animals will be delivered to him
"plus payment in cash for the owner's one-half of any lit
ters creditable to him at said time."

The facts here presented are substantially similar to
those discussed in XVII Op. Atty. Gen. 427 and 343. The
two instruments are evidently designed to be used together
in a single transaction without a boTia fide transfer of
specific chattels under the "livestock purchase contract."
In the "livestock purchase contract" the animals to be sold
are not identified in any manner, and its signing does not
pass title to the purchaser, unless there is an actual delivery
or an appropriation of specific animals to the purposes of
the contract (Sec. 121.17, Stats.). Hoffman v. King, 58
Wis. 314; Galloway v. Week, 54 Wis. 604.



Opinions of the Attorney General 175

The two documents should be construed together as a

constituting a single transaction, if the sale contemplated
by the "livestock purchase contract" has not been duly con
summated and title passed prior to the signing of the "pen
service contract." Gracchi v. Friedlander, 270 Pac. 235,
236 (CaL). Under such conditions, when considered to
gether, they constitute "securities" within the definition of
sec. 189.02 (7), Stats., in that they are as a single transac
tion an "interest in * * * the profits of a venture."

If, however, the sale contemplated by the "livestock pur
chase contract" is lawfully consummated so as to vest title
in the purchaser prior to the signing of the "pen service
contract," the two documents cannot be considered as a
single transaction, and neither standing alone comes within
the definition of "securities." See discussion in XVIII Op.
Atty. Gen. 438.
SB

Real Estate—Real estate salesman's license is not termi
nated so as to require new application or second fee by li
censee's accepting employment by broker not named in his
application.

April 14, 1930.

Real Estate Brokers' Board.

Attention Ralf T. Runge, Acting Secretary.

In your letter of April 3, 1930, you state that it has been
the practice of the Wisconsin real estate brokers' board to
grant each salesman a license to do business only under one
broker named in the application for such license, and to re
quest such salesman, in case he wishes later in the same year
to enter the employ of a different broker, to make applica
tion for a new license under such other broker and pay the
regular fee of $5.00 for such additional license. You indi
cate that the question has been raised as to the propriety of
this practice, and request an opinion as to whether a second
application and fee, under the circumstances described,
should be requested.

Sec. 136.01, subsec. (4), Stats., defines a real estate sales
man as,
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" * * * one who is employed by a licensed real estate
broker to sell or offer for sale, to buy or offer to buy," etc.

Sec. 136.06. (1), Stats., provides in part,
" » ♦ * Application for license as real estate sales

man shall be accompanied by the affidavit of his employer
if employed, certifying that the applicant is trustworthy
and competent."

Sec. 136.06 (2), Stats., provides in part,

Each application * * ♦ ^ estate salesman's
license shall be accompanied by a fee of five dollars for the
calendar year ending on the thirty-first day of December
thereafter."

Sec. 136.07 (1), Stats., provides in part,

"A license issued by the board shall entitle the holder
thereof * * * if the application is for a real -estate
salesmen s license, to act as a real estate salesman in this
state up to and including the thirty-first day of December
following issuance of such license."

I find no language in eh. 136, Stats., which makes the life
of a real estate salesman's license co-extensive with, or
contingent upon the employment of the licensee by any par
ticular real estate broker. In the absence of any such de
finite limitation it is clear that the license, once granted,
entitles the licensee to act as a real estate salesman under
employment by any licensed real estate broker during the
calendar year in which his license was granted, unless such
license is suspended or revoked according to law.
The board is, therefore, without authority to require a

new application or to exact a second fee from a licensed
real estate salesman who enters the employment of a real
estate broker other than the one named in his application
during the calendar year in which his license was granted
SB
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Mortgages, Deeds, etc.—Conditional Sales Contracts—
Register of deeds may collect fee of fifty cents for filing
conditional sales contract and must transmit one half there

of to proper town, village or city clerk to cover secondary
filing.

April 14, 1930.
Clarence E. Rinehard,

District Attorney,

Chippewa Falls, Wisconsin.
In your letter of April 1, 1930, you ask what fee the reg

ister of deeds is entitled to collect for filing a conditional
sales contract, and express the opinion that the fee of fifty
cents prescribed by sec. 59.57 subsec. (6), Stats., is proper.
Your opinion is correct.
A fee of twenty-five cents was prescribed by sec. 122.10,

Stats. 1927, when the initial place of filing was in the office
of the proper town, village or city clerk. Ch. 525, Laws
1929, changes the place of initial filing to the office of the
register of deeds and prescribes a fee of fifty cents to be
charged by that officer. He in turn is required to transmit
the copy or duplicate to the proper town, village or- city
clerk, and with it one half of the fifty cents collected by him,
so that the town, village or city clerk receives for the secon
dary filing the same fee as was formerly received for the
initial filing by him. The filing fee of twenty-five cents
prescribed in sec. 122.10, Stats., relates only to such sec
ondary filing by town, village or city clerks.
SB

Building and Loan Associations—Neios-papers—Legal
Notices—Appleton Review, weekly "news magazine," held
to be newspaper.

Publication in Appleton review is compliance with sec.
215.01, subsec. (4), Stats., requiring publication in news
paper of notice of hearing on application to organize build
ing and loan association.

April 14, 1930.
C. F. SCHWENKER,

Commissioner of Banking.
You ask in effect whether the publication in the Apple-

ton Review of the notice of hearing on an application for
12



178 Opinions op the Attorney General

authority to organize a building and loan association is a
compliance with the requirements of subsec. (4), sec.
215.01, Stats. Subsec. (4), sec. 215.01, Stats., provides in
part:

" * * * The commissioner of banking shall also give
each of the organized associations the date and place of the
hearing on the application and such notice shall be published
once each week for four consecutive weeks by the appli
cants, at their own expense, in a newspaper published in
the city, town, village or place where such building and loan
association is to be located; or, if no newspaper is published
therein, in a newspaper published in the county in which
such place is located, *

The Appleton Review is, according to the editorial state
ment, a weekly publication for the people of Appleton,
owned, edited and printed by Appleton people. Quoting
from an advertisement therein:

"A wide variety of news summaries and interesting fea
tures touching on all phases of Appleton life are to be found
in each issue of the 'Review.' Each week there is some
thing new and different in the line of feature stories. You
will find our short stories, Brisbane column, and other
special articles highly educational."

A discussion of the definition of the term "newspaper"
is contained in Hall v. Mihuaukee, 115 Wis. 479, and under
the authority of thkt case it must be held that the Appleton
Review is a newspaper as that term is used in subsec. (4),
sec. 215.01, Stats.

Sec. 331.20, Stats., which concerns the publication of
legal notices and prohibits the payment for legal notices
in newspapers which have less than a stated circulation and
which have not been published for at least two years imme
diately before the date of such notices, applies only to "all
publishers of daily newspapers." Even if the notice under
consideration should be considered a notice within the pur

view of sec. 331.20, that section would have no application
to the Appleton Review, which is a iveekly newspaper.
ML

L*; •
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Mortgages, Deeds, etc.—Chattel mortgages and condi
tional sales contracts are filed in office of register of deeds;
each town, village and city clerk is required to transmit to
office of register of deeds before first day of January, 1930,
all such instruments and record in his office, so that renewal
of any such instrument must be made by attaching affi
davit to instrument on file in office of register of deeds and
is not filed in office of town, city or village clerk.

April 14, 1930.
Theodore A. Waller,

District Attorney,
Ellsworth, Wisconsin.

You say that from a reading of sec. 241.11, Stats., it ap
pears that the affidavit renewing a chattel mortgage may
be filed in the town clerk's office and need not necessarily be
filed in the office of the register of deeds and that, if
that is true, it is going to make matters rather inconven
ient, because in the first instance, chattel mortgages are
filed with the register of deeds and he sends a copy to the
town clerk; but at the end of two years, to find out whether
or not a chattel mortgage is still in force one cannot rely
on the record in the register of deeds' office but will have
to get in touch with the town clerk.

You are advised that in construing laws we are not con
cerned with the question whether or not the law makes the
most convenient scheme or plan for carrying out its provi
sions. But judging from your statement, I think it must
be based on the old statute, as the new statute sec. 241.10,
subsec. (4), requires each town, village and city clerk on or
before the first day of January, 1930 to deliver all chattel
mortgages and other instruments on file with him, and all
records of the same to the register of deeds, so that now
there is only one filing of such instruments, and that is with
the register of deeds. And under the provisions of sec.
241.11, the affidavit of renewal must be annexed to the in

strument on file, which of course would have to be done now

in the register of deeds' office where the instrument is.
I think it must be admitted that in the rearrangement of

the provisions of the statute relating to filing of chattel
mortgages, some confusion exists, but as to your question
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I think the conclusion is inevitable that there is now only

one record, and that is in the office of the register of deeds
and the renewal must be made there.

TLM

Public Officers—Town Chairman—Undersheriff'—Offices
of town chairman and undersheriff are incompatible.

April 15. 1930.

L. W. Bruemmer,

District Attorney,

Kewaunee, Wisconsin.

Your question is:

"Will you please advise me as to whether the office of un
dersheriff and town chairman can be held by one and the
same person."

Subsec. (3), sec. 59.03, Stats., reads as follows:

"No county officer of any county or deputy of any such
officer, or undersheriff, is eligible to the office of supervisor,
but a county supervisor may also be a member of the com
mon council of the city or of the board of trustees of the
village in which he was elected or appointed."

The answer is that the offices of undersheriff and town
cnairman can not be held by one and the same person.

JWR

Criminal Latv—Venue of Offense—One who knowingly
subscribes to false papers with intent to deceive insurance
commissioner violates sec. 343.412, Stats.; venue of offense
committed is in Milwaukee county, where papers are sub
scribed to and put into mail.

April 15, 1930.

M. A. Freedy,
Commissioner of Insurance.

You submit, re section 343.412, Wis. Stats.:

"Will you kindly advise in what county an action under
the above section should be commenced—in Dane county,
where the papers were filed or in Milwaukee county where
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the officers reside? The papers were subscribed to and de
posited in the mail."

Said sec. 343.412 reads:

"Any officer, director, attorney in fact, manager, or em
ploye of any insurance corporation, Lloyd's association, in-
terinsurer, fraternal or mutual benefit society, or other in
surer, who shall wilfully and knowingly subscribe to, make,
or cause to be made, any false entry in the books thereof,
or shall knowingly subscribe to or exhibit false papers,
with the intent to deceive any person or persons author
ized to examine into its affairs, or shall knowingly make,
state, or publish any false report or statement of any such
insurance corporation, Lloyd's association, interinsurer,
fraternal or mutual benefit society, or other insurer, shall
be punished by a fine of not less than one hundred dollars
nor more than five thousand dollars or by imprisonment in
the state penitentiary not less than one nor more than ten
years, or by both such fine and imprisonment."

Under sec. 856.01 the venue in criminal cases as a gen

eral rule, unless otherwise provided by law, is in the county
where the offense was committed. The crime was com
pleted in Milwaukee. You will note that it does not say
that it shall not file any papers, but the inhibition is against
anyone who wilfully or knowingly subscribes to, makes or
causes to be made, any false entry or shall or knowingly
subscribe to or exhibit false papers with the intent to de
ceive any person or shall knowingly state or publish any
false report.

The papers were subscribed to in Milwaukee with the in
tent to deceive the insurance commissioner. This was all
done in Milwaukee county. Had the commissioner been in
Milwaukee county and the papers had been handed to him
there, there would be no question about it. When the mat
ter was put into the mail all the elements of the crime were
already committed.
You are therefore advised that the venue of this case is

in Milwaukee county.

JEM
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Public Health—Pharmacy—Applicant for examination
and reg-istration as pharmacist must have graduated from
at least three-year course and have one year of practical
experience under par. (a), subsec. (2), sec. 151.02, Stats.

Applicant for examination and registration must have
graduated from four-year course and have had one year's
practical experience under par. (b), subsec. (2), sec.
151.02.

Applicant who files proof satisfactory to board of having
acquired four years' training and experience under direc
tion of registered pharmacist complies with provisions of
par. (c), subsec. (2), sec. 151.02.

April 15, 1930.

G. V. Kradwell, President,
Board of Pharmacy,

Racine, Wisconsin.
You ask, in short, the following question, leaving out ex

planation: Must an applicant for registered pharmacist
have five years' practical experience as under the old stat
utes or four years as per subsec. (2), sec. 151.02, Stats.?

Subsec. (1), sec. 151.02, Stats. 1925, reads in part as
follows:

" * * * shall be granted a certificate of registration
as a pharmacist if he is twenty-one years of age or over,
presents proof satisfactory to the board that he has had
five years' practical experience in one or more drug stores
♦  * *"

Subsec. (2), sec. 151.02, Stats., now reads as follows:

"Every such applicant for examination and registration
as pharmacist must, in addition, file with the secretary
proof satisfactory to the board, of having at least four years
of pharmaceutical training consisting of: * * *"

The answer is as follows:

Under subsec. (2), par. (a), sec. 151.02, Stats., he must
be a graduate "from a school or college of pharmacy or a
department of pharmacy of a university, which is recog
nized by the board and which requires for graduation at
least a three-year course, consisting of not less than three
nine-month terms. ♦ ♦
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Three years are gone here. The remainder of the four
years, or the one year that is left, must be practice and ex
perience in a retail pharmacy doing work as outlined in
this statute, to wit, subsec. (2) (a), sec. 151.02, Stats.;
hence, under this statute it is four years.

Subsec. (2) (b), sec. 151.02, Stats., provides as follows:

'Tf the applicant has graduated from a four-year course
in a school, college or department of pharmacy of a univer
sity, recognized by the board, he or she may be credited
with three years on the required four years of pharmaceu
tical training; the remaining one year of the required four
years of pharmaceutical training must have been practice
and experience acquired in a retail pharmacy or drug store
under the direction and supervision of a registered pharma
cist, and such practice and experience must have been pre
dominantly work directly related to the selling of drugs,
preparing and compounding of pharmaceutical prepara
tions and physicians' prescriptions and keeping of records
and making of reports required under state and federal
statutes."

Here the applicant has taken a four-year course, but the
one year additional must be practice and experience in a
retail pharmacy doing work as outlined in this statute, to
wit, subsec. (2) (b), sec. 151.02, Stats.; hence, under this
statute, it is five years.

Subsec. (2) (c), sec. 151.02 provides in part that ex
emption from the requirement of being a graduate in
pharmacy in order to be examined for registered pharma
cist shall be granted to persons who have been employed
for at least one year before this section becomes effective,
who registered as apprentices within ninety days after this
section becomes effective and filed proof satisfactory to the

board of having acquired four years of pharmaceutical
training. It might have been the thought and intention of
the framer of this statute that the party should have four
years in addition to the one year of experience, but this was
not written into the statute. Hence, under this subsection,
all the party needs who takes the examination is to hie
proof satisfactory to the board that he has acquired four
years of pharmaceutical training and experience under the
direction and supervision of a registered pharmacist.

JWR
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MarHage—Divorce—Minors—Child Protection—Juvenile
court may grant relief where mother having custody of chil
dren is unable to support them upon amount awarded for
such support in divorce action, husband being financially
unable to pay more.

Jurisdiction over custody of children in divorce action is
in court in which such action is brought.

Father who has paid amount awarded by court for sup
port of minor children in divorce action may not be prose
cuted for nonsupport.

April 16, 1930.
Fulton Collipp,

District Attorney,
Friendship, Wisconsin.

With your letter of January 20, you enclose a letter from
the county judge addressed to you. These letters state
facts substantially as follows:
A divorce was granted in the circuit court of another

county upon change of venue to the wife as plaintiff, who
was awarded custody of the issue of the marriage, namely,
three children, aged 12, 11 and 8 years, respectively. The
husband, as defendant, was required to pay $40 per month
for the support of the children, which requirement was la
ter reduced to $15 per month by the circuit court after hear
ing, the court being satisfied that this amount was the most
which the husband, who is 87 years of age, could pay. The
wife, who is 33 years of age is, in the opinion of the county
judge, able to work, but the husband, on account of his age,
is not. What property the husband owns is heavily mort
gaged, and he has no income therefrom. He has made all

payments required in the divorce decree. The children are
in immediate need of financial assistance.

Upon the facts above stated you inquire as to what au
thority, if any, the county judge of the county in which the
parties reside, acting as juvenile judge, has to assume juris
diction of the children or award relief under ch. 439, Laws
1929?

Sec. 48.33, subsec. (5), par. (d), Stats., establishes the
following condition precedent to the granting of relief in
such cases.
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" * * * Such mother must be divorced from her hus
band and unable through use of provisions of law to compel
her former husband to support the child for whom aid is
sought."

The fact that the circuit court after hearing reduced
the amount to be paid by the husband, appears to satisfy
the above condition. Where the court in a divorce pro
ceeding fixes the amount to be paid by the defendant for
the support of the children, and the defendant pays as so
required, he may not be prosecuted for nonsupport under
the provisions of sec. 351.30, Stats.

In Watke v. State, 166 Wis. 41, it is said, p. 46:

" * * * The terms of the divorce judgment do not
modify the defendant's legal obligation to support his chil
dren, but expressly provide that he shall do so by paying
to his former wife the amount awarded."

The court further holds that if the defendant fails to make

payments as required in the decree he may be prosecuted in
another court for nonsupport in a separate action.

If the amount awarded in the divorce action is, as here,

insufficient to provide reasonably for the children, and was
so fixed by the court on account of the age, health, and
financial disability of the defendant, the condition prece
dent above quoted is satisfied, and relief may be afforded
by the juvenile court. See XVIII Op. Atty. Gen. 26. Un
der the provisions of sec. 48.33 (8), however, the judge may
require the mother to do remunerative work.
Under sec. 247.24, Stats., the court having jurisdiction

in a divorce action is vested with continuing jurisdiction

of the custody of minor children which are the issue of the
marrage. This continuing jurisdiction is specifically pre
served by sec. 48.01 (5) (a), which contains the following
language:

"Nothing contained herein shall deprive other courts of
the right to determine the custody of children upon writs
of habeas corpus, or lehen such custody is incidental to the
determination of causes pending in such courts."

The juvenile court is therefore without jurisdiction as
to the custody of the children upon the facts submitted, but
it may properly call to the attention of the court which has
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jurisdiction any facts disclosed by its investigation which
from the standpoint of the welfare of the children indicate
that a change in custody is desirable.
Your question as to whether the defendant can be prose

cuted for nonsupport when he is not in default upon the
payments required by the court in the divorce action is an
swered in the negative for the reasons above stated.
SB

Corpomtions—Amendments to articles of incorporation
should be filed within thirty days after adoption but can be
filed or can be compelled to be filed after that time if not
filed within said time; secretary of state should file articles
or amendments thereto even though presented after thirty
days from date they were adopted.

April 16, 1930.
Theodore Dammann,

Secretary of State.
You say you have several amendments to articles of in

corporation by co-operative associations which were not
submitted for filing until after thirty days after adoption
as required by sec. 185.07, subsec. (1), Stats., and you ask
to be advised if you can file those amendments notwith
standing the fact that they were not submitted until after
thirty days had expired.
You will notice sec. 185.07 (1) says:

" * * * Within thirty days after the adoption of an
amendment to its articles of incorporation, an association
shall cause a copy of such amendment adopted to be filed
in the office of the secretary of state and recorded with the
register of deeds of the county where the principal office is
located. * *

You will notice that does not say that such amendments
shall not be filed after the thirty days or that it shall not be
valid unless filed within the thirty days, and, of course, it
could not be compelled by mandamus or other action until
after the thity days; so I think it would not affect the va
lidity of the amendments or their right to be recorded and
filed as there provided after the thirty days if the amend
ments'were not filed within said time.

TLM
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CouHs—Statute of Limitations—Physicians and Sur
geons—Two-year college course may be premedical or post

graduate.

Action for revocation of license is not barred by statute
of limitations.

April 16, 1930.

Robert E. Flynn, Secretary,
Board of Medical Examiners,

La Crosse, Wisconsin.

In your letter of February 12, 1930, you state that you
often receive applications for licenses from persons who

graduated since 1919 from reputable professional colleges
which at the time of such graduation did not require a two-
year premedical course as a condition precedent to gradua
tion. You inquire whether in such cases a year of premedi
cal study can be supplemented by a year of post graduate
study to fulfill the requirements of sec. 147.15, Stats., so as

to properly qualify the applicant for examination.
Sec. 147.15, Stats., requires that an applicant shall pre

sent among other things "a diploma from a reputable pro
fessional college," that is, "a college maintaining the stand
ard of preliminary education designated in section 147.15,
and requiring at least four courses of eight months each
*  * (Sec. 147.16, Stats.) The standard prelimi
nary education designated in sec. 147.15 is "a two years'

college course in physics, chemistry, biology, and either
German or French, the equivalent of a two years' pre
medical course at the University of Wisconsin."

If the professional college in question is now a reputable
one within the above definition, the diploma therefrom is

sufficient for the purpose of the application, even though at
the time the diploma was granted a two years' premedical

course was not required. That such is the intent of the
statute is evidenced by the fact that in addition to the di
ploma, the applicant must present with his application
"Satisfactory evidence of having completed a two years'
college course" as specified above. If the only diplomas
which can be accepted were those evidencing a two years'
premedical course, then the above provision would be mean
ingless. The statute does not require the two years' col-



188 Opinions of the Attorney General

lege course to be preliminary to the medical course result
ing in the granting of the diploma. You are advised, there
fore, that proof of a two years' college course in the sub
jects mentioned and of the character specified is sufficient,
whether such course was pursued in part or in whole be
fore or after graduation.

You also state that a man who was granted a license in
1921 was shortly thereafter coYivicted of a crime and sen

tenced to a four-year term in the penitentiary, but later
pardoned. You inquire whether the board may now insti
tute proceedings to have this license revoked. In State v.
Schaeffer, 129 Wis. 459, it was held that a civil action in
the name of the state to annul a license or certificate of

registration issued to a person to practice medicine is not
an action to enforce a penalty or forfeiture, and is not
barred by any statute of limitations. The answer is, there

fore, in the affirmative.

SB

Public Officers—City Attorney—Municipal Judge—Of
fices of city attorney of Tomahawk and municipal judge
are incompatible.
Term of office of candidate elected to fill vacancy in of

fice of municipal judge of Tomahawk commences first Mon
day of June next succeeding his election.

April 16, 1930.

Francis J. Golden,

DistHct Attorney,
Merrill, Wisconsin.

Your first question is:

"Is the office of judge of the second municipal court of
Tomahawk compatible or incompatible with the office of city
attorney of that city?"

The answer is that the two offices are incompatible. Sec.
6, ch. 314, Laws 1901, entitled "an act to create a second
municipal court for Lincoln county" provides in part as
follows:

" * * * and all charges for offenses arising within
said county and which are not punishable by commitment
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to state prison, offenses against the city charter, ordinances,
by-laws, rules and regulations of the city of Tomahawk said
county, and shall have power to sentence and commit all
persons convicted of any offense of which he has jurisdic
tion. * * *"

Subsec. (12), par. (a), sec. 62.09, Stats., under the du
ties of the city attorney, reads as follows:

"The attorney shall conduct all the law business in which
the city is interested."

He certainly could not prosecute violations of the city
ordinance before himself as judge.

Your second question is: "When does the term of office
of Mr. Smith commence?"

Sec. 2, ch. 314, Laws 1901 provides in part as follows:

" * * * and in case of vacancy occurring in the office
of municipal judge, the vacancy shall be filled by appoint
ment by the governor, and the person appointed to fill such
vacancy shall continue in office for the residue of the term
for which his predecessor was elected or appointed; pro
vided that upon the passage and publication of this act the
office of judge of said court shall be deemed to be vacant
and shall be filled by appointment as herein provided."

If there were no change in this, the appointee would hold
for "the residue of the term for which his predecessor was
elected."

By ch. 362, Laws 1919, the statutes on "resignations, va
cancies and removals" were codified and put together in
one act. They are now ch. 17 of the statutes.

Subsec. (2), sec. 17.21, Stats., reads as follows:

"JUDGES. In the office of county judge, or judge of a
municipal, superior, district, civil or other special court
created under the general law or by special act and with
jurisdiction throughout the county, by appointment by the
governor. Persons so appointed shall hold office until the
first Monday of June next succeeding an election held as
provided in section 8.02 to fill such vacancy for the residue
of the unexpired term. In case an election cannot be held
to fill such vacancy, because of the limitations of section
8.02, the appointee shall hold office for the residue of the
unexpired term,"
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Sec. 8.01, Stats., reads in part as follows:

"In sections 8.02 to 8.05, inclusive, the word 'justice'
means a justice of the supreme court, 'judge' means a judge
of a circuit, county, superior, municipal, district or civil
court, * *

The first sentence of sec. 8.02 reads as follows:

"All regular elections for justice, judge or superintendent
shall be held on the first Tuesday of April next prior to the
expiration of the term."

The answer to your second question is:
The term of office of E. C. Smith commences the first

Monday of June next succeeding his election.
JWR

Public Officers—Attorney general may counsel and ad
vise with district attorney only on questions arising within
official jurisdiction of district attorney.

April 16, 1930.
Arthur M. Sells,

District Attorney,
Florence, Wisconsin.

This is to acknowledge receipt of your letter bearing date
of December 14. Your statement of facts involves a situ
ation, it appears, which is not before you in your capacity
as district attorney. It appears you are advising local of
ficers in their official capacity as local officials, and your
inquiry does not involve a question arising in the admin
istration of your official duties.

^ This department has many times indicated that it may
give official advice to district attorneys only on matters
arising within the scope of their official jurisdiction. That
seems to be what the statutes contemplate and is undoubt
edly sound policy. Accordingly, I must decline to officially
counsel with you on the question you present. Should a
state department become directly and officially interested
it is entitled to the official assistance of the attorney general.
Should a request for a ruling come from such a state de
partment a copy of the attorney general's official opinion
will be promptly mailed you.
FWK
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Fish and Game—Trapping Licenses—Licensed trapper
who fails to tag his trap makes it subject to seizure and
confiscation as provided in sec. 29.13, subsec. (1), Stats.,
but since there is no prohibition against owner's setting
untagged trap, he cannot be punished for so doing under
sec. 29.63 (1) (d); confiscation is only remedy.

April 16, 1930.

John A. Thiel,

DistHct Attorney,
Mayville, Wisconsin.

I am in receipt of your letter in which you ask if a per
son who set untagged traps can be punished under the pro
visions of sec. 29.63, subsec. (l),par. (d). Stats., or whether
the provisions of sec. 29.13 (1), that "All untagged traps
shall be seized and confiscated" is the only remedy or pro
vision for setting up such traps.
You will notice sec. 29.09 (1) prohibits any person from

hunting, trapping or fishing without a license. You will

notice that is an absolute prohibition against the person's
trapping without a license and can be punished under sec.
29.63. Sec. 29.13 (1) requires each licensed trap used
to be tagged and provides for confiscation of any traps used
without a tag. That seems to be the penalty provision for

failure to tag the trap and you will notice it does not say
that no trap shall be used unless it is so tagged. If any such
language had been used as a prohibition, it would be pun
ishable under the provisions of sec. 29.63 (1) (d), but I
find no such prohibition. Since it is a criminal law it must
be strictly construed; so I think the forfeiture provision is
the only penalty if the owner has a license to trap.
TLM
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Mhwrs—Child Protection—Foster Homes—Man and

wife who have child in their home not their own, thus con
ducting foster home, may be prosecuted under sec. 48.41,
subsec. (2), Stats., for maintaining foster home without

permit.

If they do not willingly give up child action may be begun
by Evangelical Lutheran Kinderfreund Society to secure
actual possession or custody of child; this may be either by
action for writ of habeas corpus or by suit in equity.

April 17, 1930.
Board of Control.

You ask to be advised as to the proper procedure to fol
low in order to remove a child, which we will designate as
X, from the home of Mr. & Mrs. A, where it was placed by
the Evangelical Lutheran Kinderfreund Society. You state
that this agency is licensed by the board of control to place
children in homes; that said child X was born in Milwaukee

May 18, 1925; that it was released by the mother to the
Evangelical Lutheran Kinderfreund Society on June 15,
1928; that it was placed by the Evangelical Lutheran Kin

derfreund Society in the home of Mr. & Mrs. A on June 16,
1925; and that it was reported to the juvenile department
of the state board of control on July 3, 1925. The foster
parent Mr. A was born in 1900 and Mrs. A in 1899. You

say they had no children of their own at the time the place
ment was made; that one child had been born to them who

died at birth; that since the placement three children have
been born and are living; that the family have moved about
a great deal and it was over a year after the placement of
this child before a representative from the state board of
control finally located them and visited the family; that in
the course of the investigation, fourteen persons gave ad
verse information regarding Mr. and Mrs. A.
The foster parents are reported to be irresponsible, un

stable, owe many debts, own no property, and their home
has been found dirty and inadequate. At one time it was
found the entire family of two adults and three children

slept in one bedroom. Mr. and Mrs. A have at all times
ignored orders given by the Evangelical Lutheran Kinder

freund Society regarding the care of the child as well as
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his return to the agency. Although ordered to have the
child given a thorough physical examination at the time he
was found to have an eruption on parts of his body, they
failed to comply with the order.
The family, as nearly as can be learned, have mOved ten

times since June, 1925, up to December 1,1929. They have
employed four lawyers in their effort to get legal custody
of the child, three of whom have dropped the case. The
last effort of the state board of control to remove the child
was January 14, 1930 but was unsuccessful: You say that
the board of control is most anxious to have this case set

tled as soon as possible and asks to be advised as to what
course to pursue to have the child X removed from the
home of Mr. and Mrs. A.

Under the children's code as enacted in 1929, it is nec
essary for a foster home to have a permit issued either by
the board of control or a duly licensed child welfare agency.
Under the definition of "foster home" as given in sec. 48.38,
subsec. (1), Stats., it is apparent that the home of Mr. and
Mrs. A is a foster home and you have informed me that
they have no license to operate as a foster home.

In sec. 48.41 (2) we find the following provision:

"Any person who shall conduct or maintain a foster
home without having a permit to do so as provided by sec
tion 48.38 shall Upon conviction thereof be punished by a
fine of not less than ten nor more than two hundred dollars,
or by imprisonment in the county jail for not more than
sixty days."

In sec. 48.40 (2) we have the following provision:

"Whenever the state board of control shall be advised
or shall have reason to believe that any person in this state
is conducting or maintaining a foster home without having
a permit therefor, as in this chapter provided, it shall make
an investigation to ascertain the facts and take necessary
steps to protect the children in such foster home either by
issuing a permit pursuant to section 48.38 or by removing
said children. The state board of control may also cause
a prosecution to be instituted against such person under
the provisions of section 48.41."

Under these various provisions it is evident that unless

Mr. and Mrs. A will willingly give up this child, they should

13
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be prosecuted under sec. 48.41. If Mr. and Mrs. A do not
willingly give up the child in question after being requested

to do so by the board of control and will not do so even after
prosecution has been begun, then I believe a proceeding
should be commenced to secure possession and custody of

the child. This probably should be commenced by the
Evangelical Lutheran Kinderfreund Society, as they are
legally entitled to the child. Such proceeding may be
either a suit for writ of habeas corpus or a suit in equity.

See 46 C. J. 1249.

JEM

Corporations—Provision is permissible in articles of in

corporation that three-fourths vote of all outstanding

stock shall be necessary for election of directors and that

four out of five of board of directors must vote in affirma

tive to carry any matter brought before board.

April 17. 1930.

Theodore Dammann,
Secretary of State.

You ask to be advised "as to whether or not it is permis
sible to provide in articles of incorporation that a three-

fourths vote of all the outstanding stock shall be necessary
for the election of directors and that four out of five of the

board of directors must vote in the affirmative to carry any
matter brought before the board."

You are advised that sec. 180.02, Stats., prescribes the .

general provisions that shall be contained in articles of in
corporation, and subsec. (1), par. (g), requires them to
provide for the method and conditions upon which mem
bers shall be accepted, discharged or expelled; par. (h)
provides that they shall contain

"Such other provisions, not inconsistent with law, as they
may deem proper to be therein inserted, * *

I do not find any provisions of law that conflict with the
provisions you specify, and for that reason I think they are

valid and it would be your duty to record the articles or

amendments.

TLM
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Elections —Prohibition Party — Candidate for office of
United States senator on prohibition party ticket at last
general election having received more than one per cent of
total vote cast at last preceding general election in state,
prohibition party is entitled to party ticket at fall election
1930.

April 17, 1930.
Theodore Dammann,

Secretary of State.
I am in receipt of your letter of January 6, 1930, which

calls attention to a dispute as to the right of the prohibition
party, as a party, to be represented by separate ticket at

the primary and election this fall. That dispute grew out
of an opinion of this department in XVIII Op. Atty. Gen.
656, which was based upon a mistake as to the number of
votes of the party cast in the previous general election for
presidential electors.

Sec. 5.05, subsec. (6), par (d), Stats., provides:

" * * * But any political organization which at the
last preceding general election was represented on the of
ficial ballot by either regular party candidates or by indi
vidual nominees only, may, upon complying with the pro
visions of this act, have a separate primary election ticket
as a political party, if any of its candidates or individual
nominees received one per cent of the total vote cast at the
last preceding general election in the state, * *

You say that the prohibition candidate for the United

States senate, at the last general election, received 21,359

votes. Since that is more than one per cent of the total

vote cast at the last preceding general election in the state,
the party is entitled to a place, as a party, on the ballot this
fall and the previous opinion is therefore modified as state*^
TLM
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Fish and Game—Bounties—Claims for bounty for killing
wolves must be presented in form and manner provided by
sec. 29.60, Stats.; when proper proofs are presented to sec
retary of state, he shall audit such claims as provided in
sec. 29.60 (4); he may require such proofs to be submitted
as will satisfy him as to correctness of claim.

April 17, 1930.

Paul D. Kelleter,

Conservation Director.

You ask whether there is any legal means whereby the
conservation wardens may call upon the trappers who are
claiming the right to bounties to show their trap lines.
You say that a check-up of bounty claims indicates that

in certain localities an unaccountably large number of
bounty claims are paid for wolves, and you ask if there is
any legal means whereby the conservation wardens, when
they have suspicion, may call upon the alleged trapper to
show his trap lines.
You are advised that the procedure for obtaining bounty

on wild animals is provided in sec. 29.60, Stats. Those
duties seem to be largely ministerial, although sec. 29.60
(3) says, after the enumeration of the things there speci
fied, that the conservation commissioner "may issue a cer
tificate to the claimant in the following form," which seems
to indicate that he has some discretion and might require
the claimant to satisfy him that the claim is a bona fide
claim.

Under subsec. (4) of that section, when the claim and
certificate of the conservation commission is presented to

the secretary of state, it is provided that "he shall audit
such claim and issue his warrant for its payment." That
word "audit," I think, is used in the usual sense and author
izes him to require or take proof sufficient to satisfy him as
to the legality of the claim, and that might include the tak
ing of testimony or the submission of other proof necessary
to satisfy him as to the correctness of the claim because he
does not have to pass upon or allow the claim until he is
satisfied as to its being correct, but I do not think the claim
ant could be required to show his trap lines.
TLM
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Minors—Child Protection—Adoption—One Daniel W.
Norris, Milwaukee, to whom parent in Iowa, by sanction of
court of equity, has assigned and relinquished all her rights
to her three minor children, has permanent care and cus

tody of said children.

District judge of Iowa has power to approve assignment
and relinquishment of rights, of parent.

One of children cannot be adopted in Louisville, Ken
tucky, without consent of board of control, of Mr. Norris
or of mother of child.

One of children, now in Louisville, Kentucky, tempor
arily, may be brought back to state without consent of state
board of control.

April 17, 1930.

Elizabeth Yerxa, Director,
Juvenile Department,

Board of Control.

Some time ago you submitted a request for an opinion
in which you state that Mrs. B, mother of three legitimate
children, released these children to Daniel W. Norris of the
Norris Farm for Boys at Mukwonago, Wisconsin; that the
judge of the second judicial district at Iowa, in and for
Lucas county, ordered the assignment and relinquishment
of the permanent care and custody of these children to
D. W. Norris, a resident of Milwaukee; that this action took
place in January 1929; that the father of the children is
dead and the stepfather, who had never adopted the chil
dren, had deserted.

You say that since that time, a resident of Louisville,
Kentucky, has become interested in one of these children
and has taken him on a visit to her home in Louisville. She

is contemplating the adoption of the child.
You submit three questions:

"1. What is the nature of the guardianship? Mr. Norris
is not a representative of a licensed child welfare agency;
he was an individual conducting an institution. Can the
district judge in Iowa give such guardianship of a child to
a resident of Wisconsin?"

The code of Iowa for 1927 provides in sec. 3661—a83;
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"No person may assign, relinquish, or otherwise trans
fer to another his rights or duties with respect to the per
manent care or custody of a child under fourteen years of
age unless specifically authorized or required so to do by
an order or decree of court, or unless the parent or parents
sign a written release attested by two witnesses, of the per
manent care and custody of the child to an agency licensed
by the board of conti*ol.

The following section 3661—a84, provides for the relin-
quishment of a child by the surviving parent.
You enclose with your inquiry a copy of the application

for consent to relinquish the permanent custody of the child
in the matter of the custody of G— G—, E— G—, and T—
G—, minors, which was made in the district court of Iowa

in and for Lucas county in the January term, 1929. The

district court of Iowa corresponds to the circuit courts of
this state and has equity jurisdiction.
You also enclose an order by said judge which, after the

repetition of the facts alleged in the application and finding
that it would be for the best interest of said minor children

for their permanent care and custody to be given to D. W.
Norris, provides further:

"wherefore, it is ordered that the assignment and relin-
quishment of the permanent care and custody of the minor
children, G— G—, E— G— and T— G—, by the mother and
sole parent, Mrs. B— G— B—, be hereby approved."

The assignment signed by said B— G— B—, reads:

"I, B— G— B—, of the county of Lucas and state of
Iowa, the sole living parent of G— G—, age 11, E— G—,
age 7 and T— G— age 6, do hereby assign and relinquish
all my rights as the sole living parent to the permanent care
and custody of said children to Daniel W. Norris of the
Norris Farm for Boys at Mukwonago, Wisconsin.
"witness my hand at Chariton, Lucas County, Iowa,

this 4th day of February, 1929."

I have no reason to doubt the legality of the assignment
and relinquishment of these children in question by their
mother, the only surviving parent, especially in view of the
fact that the district court having equity jurisdiction has
approved the said relinquishment and the order recites the
fact that Daniel W. Norris is a resident of Milwaukee, Wis-
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consin. It must be assumed .that the order of the court of

Iowa was legal and in compliance with their law. This
gives the right to Mr. Norris to have the custody and per
manent care of said children.

Your second question reads:

"2. Can this individual, Mr. Norris, place this ward out
of the state; if so, can he give consent for the adoption of
the child?"

I do not believe that Mr. Norris has the power to place
this child in a new home outside of the state of Wisconsin

without the consent of the board of control in compliance
with our children's code. He may give consent for the
adoption of the child, but I very much doubt whether such
consent will be legal unless there is also a consent obtained
from the mother of the child for such transfer and adop

tion. As a matter of practice, I would say that if it is
believed best for the child to have the party from Louis
ville, Kentucky adopt this child, the consent of the board
of control should be given and that of Mr. Norris, as well
as that of the mother of the child. The adoption would

have to be made under the laws of Kentucky.
I find in the Kentucky statutes by Carroll, in sec. 2071

and sec. 2072 a provision for the adoption of children. In
sec. 2072 it is provided:

"Said court shall have authority, by consent of the par
ents, or either of them, if one be dead, to give the peti
tioner the parental control of such adopted person, if an
infant; and said petitioner shall be under the same responsi
bility as if the person so adopted were his own child."

In view of the provision that the consent of the parent
is necessary I believe it is necessary to get the consent of
the mother, as well as that of Mr. Norris and the board of
control.

Your third question reads:

"3. Because the child has been placed in Kentucky since
the passage of the children's code, should the importation
of this child be presented to the board of control for their
approval or disapproval, under sec. 48.42?"

I take it that this child at the present time is in Louis

ville, Kentucky, temporarily and by consent of Mr. Norris
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and that for that reason he could be brought back to his
home without the approval of the board of control.
JEM

Fish and Game—Search—Fur unlawfully taken may be
searched for as provided in sec. 29.05, subsec. (6), Stats.;
sec. 29.41 exempts only such furs as are lawfully taken.

April 18, 1930.
A. M. Sabin,

District Attorney,
Hayward, Wisconsin.

I have your communication of April 12 before me. You
refer to the opinion given to you under date of April 11*
and you refer to an opinion rendered by this department
under date of April 18, 1929, XVII Op. Atty. Gen. 269, and
you also refer to sec. 29.41, Stats., stating that you doubt
whether a search could be made in view of said provision.

Sec. 29.41 reads:

"The skin of any fur-bearing animal lawfully killed,
when separated from the rest of the carcass is not subject
to the provisions of this chapter; ♦ * .

It seems to me that this provision cannot militate against
the search for unlawful fur when the fur has been unlaw
fully taken or the animal from which the fur is taken un

lawfully killed. It is up to the officer to be careful in such
cases, but if he has proof that the fur was unlawfully taken
he may search without a search warrant. As a matter of
practice, it may be well for the officer to secure a search
warrant, especially in all cases where he has time to do so,
but in other cases where circumstances are such that it
would delay matters to get a search warrant and he has
positive proof and knows that the furs were taken from
animals unlawfully killed, then he may search without a
search warrant as provided in sec. 29.05, subsec. (6).
JEM

* Page 139 of this volume.
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Appvopricitions and Expendituves—Moneys appropriated
by sec. 20.20, subsec. (24a) and sec. 20.20 (25), Stats., for
Horicon marsh dam and wild life refuge, game preserve
and fur farm, are available for purposes specified in those
sections.

April 19, 1930.

Theodore Dammann,

Secretary of State.

You inquire whether under the decision of the Wiscon
sin supreme court in the so-called Horicon Marsh case, the
moneys appropriated by sees. 20.20, subsec. (24a) and
20.20, subsec. (25), Stats., are available.

Sec. 20.20 (24a) appropriates:

"On July 1, 1927, ten thousand dollars to construct and
build a dam or dams on the Rock river in or near the city
of Horicon, for the purpose of controlling and regulating
the flood waters on the Rock river and restoring the public
waters of Rock river on the Horicon marsh to the natural
levels which existed prior to the private drainage of the
same."

Sec. 20.20 (25) appropriates:

"Annually, for ten years, beginning July 1, 1927, twenty-
five thousand dollars for the purchase of land, the con
struction of buildings and equipment and operation of the
wild life refuge, game preserve and fur farm established
on the Horicon marsh by section 29.571."

It is the opinion of this department that under the de
cision in State ex rel. Hammann v. Levitan et al., 228 N. W.
140 (1929), more commonly and colloquially known as the
Horicon Marsh case, the moneys appropriated by sees. 20.20
(24a) and 20.20 (25), Wis. Stats., are available for the
purposes specified in those sections.
HHN
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Budges a7id Highways—County board may, in its discre
tion, under sec. 83.03, subsec. (6), Stats., purchase new
right of way or additional strip of land for road purposes
when straightening out curves in existing highway.
County board may, under sec. 83.03 (6), construct or im

prove or aid in constructing or improving any road or
bridge in county.

April 19, 1930.
Fred Risser,

DistHct Attorney,
Madison, Wisconsin.

You ask whether the county may, under sec. 83.03, sub-
sec. (6), Stats., purchase a right of way or an additional
atrip of land for road purposes when straightening out
curves or bends in an existing highway. You also ask
whether the first sentence of sec. 83.03, subsec. (6), Stats.,
which reads as follows, applies to any road or bridge in the
county, or whether it applies only to those that are on the
system of county trunk highways:

"The county board may construct or improve or aid in
constructing or improving any road or bridge in the
county."

Sec. 83.03, subsec. (6), Stats., provides:

"The county board may construct or improve or aid in
constructing or improving any road or bridge in the county.
If any county board shall determine to improve any por
tion of the system of county trunk highways with county
funds, it may assess not more than forty per cent of the
pst of such improvement against the town, village or city
in which the improvement is located as a special tax, pro
vided that the amount of such tax shall not exceed one
thousand dollars in any one year; provided, that no assess
ment under this subsection shall be made against any town
in which the combined appropriation of the town and county
for the improvement of county highways in such year shall
exceed two mills on the assessed valuation of such town.
The county clerk shall certify such tax to the town, village
or city clerk who shall put the same in the next tax roll,
and the same shall be collected and paid into the county
treasury as other county taxes are levied, collected and paid.
A portion or all of such special assessment may be paid by
svibscription or donation."
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Section 83.07, subsec. (1), provides:

"The'county or town board may acquire any lands or in
terest therein needed to carry out the provisions of this
chapter. Whenever the county or town board is unable to
acquire the same by purchase such property may be ac
quired by condemnation under chapter 32 of the statutes."

Sec. 84.04, subsec. (3), provides in part:

"Each county shall acquire any lands needed to properly
locate or to widen any section of highway to be improved
and shall take the title to said lands. * *

(1) It is the opinion of this department that under the
provisions of the above quoted sections of the statutes the
county may purchase a right of way or an additional strip
of land for road purposes when in its discretion such addi
tional land is necessary or desirable in the construction or
improvement of an existing highway. It is within the dis
cretion of the county board either to purchase such addi
tional land in order to straighten out an existing highway
or to improve the highway in its present state.
(2) It is the opinion of this department that the first

sentence of sec. 83.03, subsec. (6) applies to "any road or
bridge in the county." If the county board shall determine
to improve a portion of the system of county trunk high ways
with county funds, it may, under certain conditions, assess
a part of the cost, not more than forty per cent, of such
improvement against the town, city or village in which the
improvement is located as a special tax. But if the county
board constructs or improves or aids in constructing or
improving any road or bridge in the county not on the sys
tem of county trunk highways, then the county board may
not assess any of the cost of such improvement against the
town, village or city in which the improvement is located.
HHN
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Courts—Erroneous Sentences—Sentence erroneously en

tered on 11th day of October, 1926, sentencing man from
ten to thirty years to state prison, when under statute sen

tence could have been only from one to thirty years, cannot
be changed by court; only procedure that can now be taken
to correct error is to apply to governor for conditional par

don.

April 22, 1930.
Board of Control.

In your letter of March 26 you state that one A was
sentenced to the Wisconsin state prison on the 11th day
of October, 1926, for the crime of assault and robbery armed,
to serve a term of from ten to thirty years.

You direct our attention to sec. 359.05, Stats. 1925, which
reads in part as follows:

" 'You are hereby sentenced to the state prison at Wau-
pun at hard labor for a general indeterminate term of not
less than (the minimum for the offense) years and not
more than (the maximum fixed by the court) years'
*  * ♦ "

You state that this law was changed in 1927 in that the
courts were given the right to fix the minimum and the
maximum term of the sentence; that the minimum term
for assault and robbery armed is one year. You inquire
whether your board could regard this man as serving a
term of sentence of from one to thirty years in view of the
limitations of this law in effect at the time the sentence was
imposed and thereby permit him to be eligible to parole
consideration after he had served the minimum term of one
year.

I do not believe that the board has any right to change
the sentence of the court. In view of the fact that this
sentence was imposed as early as October, 1926, it is too
late to ask the court to change the sentence, as the term on
which he was sentenced has long expired and he has been
serving part of the term.

You also ask to be advised what procedure could be fol
lowed if we answered your question in the negative.
The only procedure that can be taken is to make appli

cation to the governor to have this man given a conditional
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pardon, which he is undoubtedly entitled to receive under
the erroneous sentence of the court.

JEM

Courts — Garnishment — P.Hsons — Prisoners — Parole
—Money in hands of state board of control belonging to in
mate of Wisconsin state reformatory who is out on parole
may be garnisheed for debt of such inmate incurred prior
to his imprisonment.

April 22, 1930.

Board of Control.

In your recent letter" you state that you would be pleased
to have our advice on the following matter:

"A man sentenced to the Wisconsin state reformatory
and put on parole from that institution, whose sentence has
not expired, is threatened with garnishment of wages
earned by him while on parole for the collection of a debt
incurred by the parolee before he was sentenced to the, Wis
consin state reformatory.
"Is such a garnishment proceeding proper, and if so,

must the institution be compelled to turn over moneys held
in trust by the institution for the parolee?"

In an official opinion in XII Op. Atty. Gen. 293, it was
held that money in the hands of the state probation officer
is subject to garnishment.

Sec. 304.21, subsec. (1), Stats., provides:

"Whenever any person, firm or corporation shall recover
a judgment against any person, firm or corporation, and
said judgment debtor at the time of the rendition of said
judgment, or at any time thereafter during the life of said
judgment, shall have money due, or to become due, from
the state or any city, county, village, town, school district
or other municipal corporation, said judgment creditor
may file a certified copy of such judgment with the secre
tary of state or with the clerk of such county, city, village,
town, school district or other municipal corporation, as the
case may be; provided that this section shall not apply to
any moneys due a contractor engaged upon public work un-
till all claims and expenses of performing such contract
have been paid."
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In subsecs. (2) and (3) the procedural steps the officer
is required to take are outlined further. I see no escape
from the conclusion that this statute requires an affirmative
answer to your question.

The fact that the debt was incurred prior to the impris
onment of the defendant or prior to his being put on proba
tion cannot, in my opinion, change the principle involved.
JEM

Courts—Erroneous Sentences—Sentence of from two to

four years to state prison for nonsupport is erroneous, as
maximum penalty for such offense is two years.
Prisoner should be returned to cofirt who sentenced him,

who may correct sentence if term during which defendant
was sentenced has not yet expired.

April 22, 1930.
Board of Control.

You state that one Bert Williams was sentenced to the

Wisconsin state prison for the crime of nonsupport for a
term of from two to four years; that according to the stat
ute, the crime of nonsupport is punishable by confinement
in the Wisconsin state prison for a term not to exceed two
years. You ask to be advised whether this court erred in

imposing this sentence and, if so, what correction if any
can be taken by the board.
You do not state when this sentence was imposed. The

trial judge during the term when the sentence was imposed
may correct this sentence. If such are the facts, then ap
plication should be made to the court who sentenced him,
to correct this error. The sentence was manifestly erro
neous. XIV Op. Atty. Gen. 440.
JEM
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Courts—Attachment—Public Officers—Sheriff may com

pel freeholders to act as appraisers in serving writ of at
tachment.

It is common law offense to refuse to comply with sum
mons of sheriff for aid in serving writ of attachment.

If freeholder refuses to act, sheriff may arrest him for
having committed offense in his presence in refusing to an-
.swer summons of sheriff; he may swear out warrant for
freeholder's prosecution.

April 22, 1930.

George A. Bowman.

District Attorney,

Milwaukee, Wisconsin.

You have submitted four questions for an official opinion
and you refer to sec. 266.10, subsec. (1), Stats., which pro
vides :

"The officer having the writ of attachment shall exe
cute the same without delay by seizing so much of the prop
erty of the defendant, when the same can be found in his
county, as will be sufficient to satisfy the demand of the
plaintiff, with costs and expenses, and by making an inven
tory thereof; he shall cause all personal property attached
by him to be appraised by two disinterested freeholders of
the county, who shall be first sworn by him to make a true
appraisement thereof, which appraisement shall be signed
by the appraisers, and the appraisement and inventory
shall be returned with the writ of attachment; he shall
serve copies of the writ of attachment, affidavit and under
taking annexed, and inventory, upon the defendant in the
same manner a.s a summons."

' Sec. 59.28 (19) provides a compensation for the apprais
ers in the amount of $1.00 per day.
You submit the following;

"Assume that under a valid writ of attachment issued
pursuant to the provisions of ch. 266, Wisconsin statutes,
the sheriff has levied upon and seized personal property.
Assume further that he thereupon requests two persons,
known to be disinterested freeholders of the county, to be
sworn as appraisers and to proceed to the place where the
attached property is stored and there make a true appraise
ment of the value of such property. Assume further that
such freeholders inquire as of what, if any, remuneration
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they will receive for such service and are informed that the
statutory fee is $1.00 per diem, and that thereupon they
refuse to act as such appraisers.

1. Question: Gan such freeholders be compelled to act
as such appraisers under the circumstances as above set
forth?

2. Question: If so, by what authority and under what
procedure?

3. Question: In the event that the sheriff cannot secure
any freeholder to make such appraisal, and makes return
without so doing, is the attachment levy and seizure valid?
4. Question: If there is no direct statutory means of ex

ecuting the duty which the statute appears to require of the
sheriff, can it be said that the sheriff has an implied power
to execute the statute sufficient to permit him to draft a
proper form of summons to a freeholder and use force, if

.necessary, to compel compliance therewith?"

In answer I will say that such freeholders, in my opinion,
may be compelled by the sheriff to act as such appraisers
under the circumstances above set forth.

Sec. 59.24 provides:

"Sheriffs and their undersheriffs and deputies shall keep
and preserve the peace in their respective counties, and
quiet and suppress all affrays, routs, riots, unlawful assem
blies and insurrections; for which purpose, and for the
service of processes in civil or criminal cases and in the
apprehending or securing any person for felony or breach
of the peace they and every coroner and constable may call
to their aid such persons or power of their county as they
may deem necessary."

Under this provision a sheriff, may call to his aid such
persons as he may deem necessary to help him in the serv
ice of a writ of attachment, which is a civil process. At com
mon law a sheriff oi* constable was authorized to raise posse
comitatiis, that is, such a number of men as is necessary
for his assistance in the execution of the king's writs, pre
servation of the peace, etc., and every person over the age
of fifteen who is not aged or decrepit is bound to answer
his summons and for refusal may be punished by fine and
imprisonment. 25 Am. & Eng. Encyc. of Law, 2d ed.,
672.

A person lawfully summoned to aid an officer is liable to
indictment for refusal to aid. 25 Am. & Eng. Encyc. of
Law, 2d ed., 673.
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The penalty prescribed in sec. 353.27 applies to common
law offenses, as well as statutory, for which no other pun

ishment is otherwise prescribed by statute. II Op. Atty.
Gen. 311.

The above answers your first and second questions.
In answer to your third question, I will say that the an

swer given to the first two questions will make it unneces
sary to answer the third question, except to say that it will
always be possible for the sheriff to get freeholders when
he has the power to call on them to form the appraisal.
In answer to your fourth question I will say that the

sheriff may arrest the freeholders who refuse to comply
with his request, as they are committing an offense in his
presence and he may sign a complaint in a criminal court,
thus beginning a prosecution.
JEM

Automobiles—Law of Road—Automobile operator's li
cense revoked under provisions of sec. 85.08, subsec. (10),
par. (e), Stats., on account of judgment entered against li

censee for negligence in operation of his automobile, is re
stored without issuing new license, when judgment is paid
and satisfaction given.

April 22, 1930.

Arthur C. Hartman, Director,
Motor Vehicle Division,

Department of State.
You say, with reference to sec. 85.08, subsec. (10), par.

(e). Stats., that it states that a driver's license revoked for
nonpayment of a judgment may be restored upon satisfac
tion of such judgment. You further ask whether in case

the judge's recommendation to the secretary of state is
that the license be revoked and a new license should not be

issued to the defendant for one year, and the judgment is
satisfied within sixty days and the defendant applies for
a new license the department is free to issue him one in lieu
of the judge's recommendation, according to sec. 85.08 (10)
(e), or whether the department must abide by the court's

14
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recommendation and not issue a license until the one-year

period has terminated.
Subsec. (10) of sec. 85.08 provides:

"Under the conditions prescribed in this subsection, the
secretary of state shall upon recommendation of any court
of record revoke any motor vehicle operator's license * * *
and the order of revocation may further direct that no new
license shall be issued within a stated period not more than
one year thereafter. During such period no such license
shall be issued to such licensee. A motor vehicle operator's
license shall be revoked upon recommendation of any court
of record, for any of the following causes, and for the pe
riod stated:"

Then follow pars, (a), (b), (c), (d) and (e),each stating a
separate ground for revocation of the operator's license
upon recommendation of the court.
Subsec. (e) of that section provides as follows:

"When a judgment of any court has been entered against
such licensee on account of negligence in operating an au
tomobile. * ♦ * Such license shall be restored upon
satisfaction of such judgment."

You will notice that does not say that a new license shall
be issued to such licensee during the year, but it says his
original license "shall be restored upon satisfaction of such
judgment," so that I think when proper proof of the satis
faction of such judgment is made that restores the original
license and no new license would be required to be issued
during the term of such original license.
TLM

Automobiles—State or county owned automobile operator

of which is authorized to use it in his official capacity as
well as in his private business and for pleasure is not ex
clusively operated in public service and may be registered
as privately owned automobile.

April 22, 1930.

Highway Commission.

You have directed our attention to a former opinion of
this department on December 11, 1929, XVIII Op. Atty.
Gen. 652, construing subsec. (4), par. (g), sec. 85.01 Stats.,
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formerly sec. 85.04 of the statutes, in which opinion it was

held that all publicly owned automobiles must be registered,
but that such automobiles could not be registered in the

same manner as those privately owned.

You state that there is one question which you raise with
reference to the proper construction of that section which
is not answered in the opinion given and to which you di
rect our attention. Said provision of the statute relates to
automobiles, etc., owned and operated exclusively in the
public service by the state of Wisconsin or by any county
or municipality thereof. You state that a number of

counties now permit county officials to operate automobiles
owned by the county in their own private business or for
their pleasure and it is conceivable that state departments
might do the same thing. This is considered to be in the na

ture of additional compensation. Such automobiles are not
used exclusively in the public service and there is a question

whether or not it is obligatory to register such automobiles
in the manner provided by par. (g), subsec. (4), sec. 85.01.
You argue that it seems reasonable to think that it was

the intent to make an exception of such automobiles from
the use of the word "exclusively." If that word had been
omitted, the paragraph in question would undoubtedly have
applied to all publicly owned automobiles. The introduc
tion of the word "exclusively" is a modification which seems

to put automobiles which are used not exclusively in the
public service but partly for private purposes without the
requirements of that paragraph.
You therefore submit the f'^Uowing question:

"May automobiles owned by the state of Wisconsin or
by any county or municipality and operated principally in
the public service but also in part for private business or
pleasure with the consent of the owner be registered as
privately owned automobiles are registered?"

It would seem that your reasoning is well founded, and
that the statute is susceptible to the interpretation that you
have given to it. The word "exclusively" applies to
"operated" as well as "owned" and a car that is not ex
clusively operated in the public service would not come
within the provision of par. (g), subsec. (4), sec. 85.01,
Stats.
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In the former opinion the question submitted by you
was not under consideration and your question is therefore
answered affirmatively. In arriving at this conclusion we
have not considered or investigated in the least the question
of whether the practice of which you speak is authorized by
statute.

JEM

Fish and Game—Trapping Licenses—Penalty prescribed
in sec. 29.63, subsec. (1), par. (d), Stats., does not apply
to one using untagged trap under sec. 29.13 (1), as seizure
and forfeiture of said trap is penalty in contemplation of
game laws.

April 22, 1930.

Gad Jones,
District Attorney,

Wautoma, Wisconsin.

You inquire whether the provisions of sec. 29.13, subsec.
(1), Stats., requiring the seizure and. confiscation of un
tagged traps, constitute a penalty for the use of untagged
traps or is their use a violation of ch. 29 for which no other
penalty is provided.

Sec. 29.13, subsec. (1), contains the following:

" * * * Each trap used under a trapping license
shall be tagged with a metal tag which shall be stamped
showing the year for which the tag is issued. Such tags
shall be furnished by the conservation commission or the
county clerk upon payment of five cents for each tag re
quired ; the county clerk to be allowed ten per cent for the
sale of such tags. All untagged traps shall be seized and
confiscated."

There is no other penalty prescribed in this section for
using untagged traps.

Sec. 29.63, subsec. (1), par. (d), provides:

"For any violation for which no other penalty is pre
scribed, by a fine of not less than fifty nor more than one
hundred dollars, or by punishment in the county jail not
less than thirty days nor more than six months, or by both
such fine and imprisonment."
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Sec. 29.03 provides:

"The following are declared public nuisances:
«♦ ♦ *

"(5) Any unlicensed trap, snare, spring gun, set gun,
net or other device or contrivance which might entrap,
ensnare, or kill game; or any trap without a metal tag at
tached as required by law."

It is my opinion that the provision of sec. 29.13 (1),
requiring the untagged traps to be seized and confiscated is
a penalty within contemplation of the game laws, so that
the penalty prescribed in sec. 29.63 (1) (d) is not appli
cable.

The word "penalty" as defined in Anderson's dictionary
is broad enough to include a fine and forfeiture. To the
same effect is State ex rel. Schumacher v. Markham, 162
Wis. 55.
JEM

Public Health—Cigarette Sales—University—Extension
division of university of Wisconsin may not sell cigarettes
without obtaining statutory license required for sale of
cigarettes.

April 22, 1930.
M. E. McCaffrey, Secretary,

Board of University Regents.
You state that a question has arisen whether a cigarette

tax can be imposed on the sale of cigarettes at the univer
sity of Wisconsin extension division since the university
is a state institution and all profits of the sale revert to the
state. You state that it was believed that the school did
not need a cigarette license since it was state property and
could therefore not be assessed by the city. There is a
general rule that general statutes do not prescribe rules
for the conduct of the state but rather for private persons;
that the state, being sovereign, is not bound by acts of the
legislature unless the state is specifically named therein and
by specific words brought under the operation of the law.
See Milwaukee v. McGregor, 140 Wis. 35, 37; The Dollar
Savings Bank v. United States, 86 U. S. (19 Wall.) 227,
239.
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In the case of State v. Mihvaukee, 145 Wis. 131, it was
held that the state may maintain an action directly against
a county or a city charged with detaining money belonging
to the state and is not obliged to pursue its remedy in the
manner prescribed by statute or by provisions of the city
charter. It was there said that words of a statute apply
ing to private rights do not affect those of the state. The
general business of the legislative power is to establish
laws for individuals, not for the sovereign, and when the
rights of the state are to be transferred or affected the in

tention must be plainly expressed or necessarily implied.

The court quoted the following from Jones v. Tatham,
20 Pa. St. 398, 411:

" * * * Words of a statute applying to private rights
do not affect those of the state. This principle is well es
tablished, and is indispensable to the security of the public
rights. The general business of the legislative power is to
establish laws for individuals, not for the sovereign; and,
when the rights of the commonwealth are to be transferred
or affected, the intention must be plainly expressed or nec
essarily implied."

It is, however, held that there are exceptions to this
statute and in order to come within the general rule and be

protected under it the acts of a public servant must have

the character of governmental functions. Fitts v. McGhee,

172 U. S. 516.

So it was held in Western & Atlantic Railroad v. Carlton,
28 Ga. 180, 182:

»  * * When a State embarks in an enterprise which

is usually carried on by individual persons or companies,
it voluntarily waives its sovereign character and is subject
to like regulation with persons engaged in the same calling."

And in Bank of the United States v. Planters' Bank of
Georgia, 22 U. S. (9 Wheat.) 904, the court said on page
907:

"[Although the state holds an interest in it] It is, we
think, a sound principle, that when a government becomes
a partner in any trading company, it divests itself, so far as
concerns the transactions of that company, of its sovereign
character, and takes that of a private citizen. Instead of
communicating to the company its privileges and its prerog-
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atives, it descends to a level with those with whom it as
sociates itself, and , takes the character which belongs to
its associates, and to the business which is to be trans
acted."

While our supreme court has not definitely touched upon
this question so far as my investigation has disclosed, we
find, that in the case of Apfelbacher v. State, 160 Wis. 565,
572, where the court held that a state was not liable for the
torts of its officers while engaged in the discharge of a gov

ernmental function, that the court applied this principle in
the case where an employe of the state propagating fish at a
state fish hatchery was held to be engaged in a governmen
tal function for the state. The court however, announced
that, whether the state would be liable if the propagation of
fish were considered a proprietary instead of a governmen
tal enterprise was not decided and that question was ex
pressly reserved for future consideration.
From the above it appears that the question is not de

finitely at rest in this state, but in an official opinion of this
department in V Op. Atty. Gen. 225, it was held that a cafa-
teria operated by the university required a license. The re
quiring of licenses for restaurants and cafeterias is a meas
ure enacted under the police power of the state and so is

the statute requiring a license for the sale of cigarettes.
For all practical purposes it seems the principle is the same.
This opinion has been adhered to since 1916 and the fact
that no statute was enacted specifically exempting the state
or the university from the operation of such a law would
show that the people of the state acquiesced in that rule.
You are therefore advised that for the sale of cigarettes

by the university extension division it is necessary to take
out a license, as the statute requires.

JEM
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Automobiles—Counties—Damages—County has no cause
of action for damages against reckless driver for injuries

received by traffic officer and damage to car belonging to
county while in pursuit of such reckless driver.

April 22, 1930.

N. B. Roden,

District Attorney,

Port Washington, Wisconsin.

You have submitted the following question:

"If a person has been convicted for reckless driving can
the county have recourse against the person who is con
victed if one of the traffic officers injures himself or dam
ages the car that belongs to the county while in pursuit of
such reckless driver?"

You state for our further information that a man was

found guilty of reckless driving and was fined, and upon
nonpayment of said fine he is now serving in the county
jail. The person fined was the one whom the officer pur
sued when he injured himself and his automobile. ,
I believe your question must be answered no. It is a

well recognized rule of law that in torts in order to recover

damages they must be the natural and approximate conse
quence of the act complained of. It must be a legal or na
tural, but not a remote consequence. I have not been able

to find any case from which I could draw the conclusion
that an action for damages would lie under the facts given
by you.
In the case of Vedder v. Hildreth, 2 Wis. 427, 430, the

court said:

"But no case can be found where a mere accident, or
event not resulting naturally from the act done by the de
fendant, has been held sufficient to constitute a valid claim
for damages."

JEM



Opinions of the Attorney General 217

Courts — Municipal Judge — Criminal Latv — Fish and
Game—Municipal judge of city and county of Ashland has
no power to bind over to circuit court criminal case which
he is empowered to try in his own court.

April 23, 1930.

Paul D. Kelleter,

Conservation Director.

Under date of April 11 you inquire whether Judge Mc-
Cloud of the municipal court of Ashland county, who him
self has jurisdiction to try certain game cases, can hold a
preliminary examination on such cases that he has power to
try and have the defendants bound over to circuit court for
trial in that court instead of trying them in his own court.

This question must be answered in the negative. The
municipal court of the city and county of Ashland is cre
ated by ch. 94, Laws 1889. In sec. 1 of said act, it is pro
vided :

" * * * Said court may exercise powers and juris
diction equal to, and concurrent with, the circuit court of
Ashland county, in all cases of crimes and misdemeanors
arising in said county, except murder and rape. Such ju
risdiction includes the right to try and determine all ap
peals in civil or criminal cases from justices of the peace,
or police justices of said county. * ♦ * and all ex
aminations, recognizances and commitments from said
judge, justices of the peace and police justices of said coun
ty, in criminal cases (except murder and rape), and in
bastardy cases, shall be certified and returned to said mu
nicipal court instead of said circuit court, at least five days
before the time fixed for the appearance of the accused;
♦  ♦ *"

Under these provisions the returns must be made to the
municipal court after a preliminary examination has taken
place instead of to the circuit court in all cases except mur
der and rape. This provision of the statute in my opinion
is decisive of the question submitted.
JEM
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Counties—County Salaries—Public Officei's—District At
torney—County board may authorize district attorney to
appoint clerk and pay his salary at any meeting of county
board, as per subsec. (3), sec. 59.15, Stats. This is not in
creasing salary of district attorney.

Anthony E. Madler,
District Attorney,

Chilton, Wisconsin.
Your statement is as follows:

April 23, 1930.

"The resolution adopted by the county board [at the an
nual meeting, I assume] fixing the salary of the district at
torney was as follows:
" 'Be It Resolved that the salary of the district attorney

for Calumet county, Wisconsin be fixed at the sum of six
teen hundred dollars per year and that no clerk hire be
provided for his office for the next ensuing term.'
"At the time of taking office, the district attorney em

ployed a clerk and paid her salary from his own funds."

Now, coming down to your question direct, which reads,

"May the county board by resolution now authorize the
district attorney to appoint a clerk, the salary of such clerk
to be paid out of the county treasury?"

the answer of this department is "yes," and the reasons
are stated hereafter.

Subsec. (3), sec. 59.15, Stats., reads as follows:

"The county board may at any time fix or change the
number of deputies, clerks and assistants that may be ap
pointed by any county officer and fix or change the annual
salary of each such appointee, except that the salaries of
the undersheriff and of the register in probate may be
changed at the annual meeting."

The county board may at any time fix or change the
number of clerks and fix the salary of the appointee is the
way the statute reads stripped of redundant words. It
does not increase the salary of the district attorney by sub
terfuge as was done in the case of Etsell v. Knight, 117 Wis.
540; IX Op. Atty. Gen. 301.

The county board is given power at any time to fix or
change the number of deputies, clerks or assistants that
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may be appointed and fix the annual salary of such ap
pointee, except the salaries of the undersheriff and of the
register in probate may be changed only at the annual meet
ing. XVI Op. Atty. Gen. 189, 190.
JWR

Appropriations and Expenditures—University—Funds
appropriated under sec. 20.41, subsec. (1), par. (q) and
20.41 (1) (r). Stats., may be used to erect radio towers
outside of city limits of Madison as long as studio and con
trol equipment are at Madison and broadcasting system is
for university at Madison.

April 25, 1930.

J: D. Phillips, Business Manager,
University of Wisconsin.

You submit the following question on behalf of the board
of regents of the university of Wisconsin:

"Can the funds appropriated under section 20.41 (1)
(q) and 20.41 (1) (r) be used for a radio broadcasting
plant consisting of two parts, viz.: studios and control
equipment at Madison and antenna and power equipment
outside of Madison?"

In your letter you state:

"It is proposed to construct a radio broadcasting plant
with a 5,000 watt station to be operated by the university
in co-operation with various state departments.
"The studios must be located in Madison inasmuch as

the operation and control of the broadcasting plant must be
made effective by the university and the state departments
at Madison.
"However, in order to comply with the 'Statement of

engineering principles' prepared for presentation to the
federal radio commission, by the committee on radio broad
casting of American engineering council, the power station
and the antenna must be located at such a distance beyond
the outskirts of any city as not to interfere with the recep
tion of programs from other stations. This means that the
power station and antenna of a high power plant of 5,000
watts cannot be located within the city of Madison.
"In order to effectively reach all sections of the state it

is necessary to locate the station upon a favorable topo
graphical site near the center of the state.
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"Nevertheless the broadcasting plant will be operated for
the several colleges, departments, and schools of the uni
versity, and for the various state departments at Madison."

Sec. 20.41, Stats., provides in part:

"There is appropriated from the university fund income
to the board of regents of the university:
"(1) UNIVERSITY. For the several colleges, departments

and schools of the uniVersity, at Madison:
"» ♦ ♦

"(q) + * *
«« « « thousand dollars for radio towers;

«  « «

" * ♦ ♦

"(r) Nezv buildings and other permanent property. On
July 1, 1929, three hundred thousand dollars, and on July
1, 1930, three hundred thousand dollars for construction
and equipment of new buildings and other permanent prop
erty and improvements. * *

It will be noticed that the appropriation is not for ex
penditures solely in the city of Madison; it is for the col
leges, departments and schools of the university at Madi
son, as distinguished, for instance, from the university ex
tension (subsec. (2), sec. 20.41) or agricultural extension
(subsec. (3), sec. 20.41). Under your statement of facts
it is obvious that the proposed radio towers are for the
university at Madison regardless of where they are erected.
It would seem absurd to contend that under the terms of the

appropriation the towers would have to be erected within
the corporate limits of the city of Madison; and if the tow
ers may be placed ten feet beyond the city limits, they may
be placed at such a distance from Madison as the regents
decide is necessary in order to give the university at Madi
son an effective radio station. This does not mean that

money appropriated generally for the university at Madi
son may be spent at other localities; it merely means that
where the intention of the legislature is to have a radio
station for the university at Madison, that intention is not
disregarded by having the studios, operation, and control
of the broadcasting system located at Madison and the ra

dio towers elsewhere.

ML
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Counties — Military Service — Soldiers' Relief — Under
sees. 45.10 to 45.19, Stats., soldiers' relief commission has
no power to gi'ant relief to indigent parents of living sol
dier nor to dependent children of soldier who performed
military service for United States only in time of peace.
Under sees. 45.10 to 45.19 aid is granted only to resident

of county but may be continued if soldier is out of county
only for temporary purposes and has not abandoned his
residence there.

April 26, 1930.

Adjutant General's Office.
Attention John F. Mullen, Director Pension, Bonus and

Rehabilitation Division.

1. You ask whether a soldiers' relief commission has

power and authority to grant aid to the indigent parents
of living soldiers, sailors or marines.
The law providing for relief of needy soldiers, sailors,

marines, etc., is contained in sees. 45.10 to 45.19, Stats. The
law is administered in each county by a soldiers' relief com
mission appointed pursuant to the provisions of sec. 45.12.
The classes of persons eligible for such relief are enumer
ated in sec. 45.10 including the indigent parents of such
soldiers., sailors or marines, who have not left surviving
them widows or children entitled to relief under the provi
sions of sections 45.10 to 45.19, inclusive.
The modifying words, "who have not left surviving

them," etc., plainly refer to "soldiers, sailors and marines."
That being so, it is apparent that the class of persons made
eligible for relief under the provisions quoted is limited to
the indigent parents of deceased soldiers, sailors and ma
rines.

The first question is, therefore, answered in the negative.

2. You also ask whether relief can be granted to the chil

dren of deceased soldiers, sailors or marines who performed
military or naval service for the United States only in time
of peace. Under the express provisions of sec. 45.10, re
lief is limited to soldiers, sailors or marines who performed
military or naval service for the United States "in time of
war," and to the dependent children of "such" soldiers,
sailors and marines.
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The second question is, therefore, also answered in the
negative.

3. You also ask whether aid can be granted to needy sol
diers, sailors or marines who are temporarily residing out
side the boundaries of their home county.
The provisions of sees. 45.10 to 45.19 contemplate that

relief shall be given only to such needy soldiers, sailors or
marines as are residents of the county. See XIII Op Atty.
Gen. 477. However, there is no objection to continuing the
aid if the soldier, sailor or marine is outside the county
only for temporary purposes and has not abandoned his

residence therein. If, however, he actually acquires a new
residence in another county, then he ceases to be eligible
for relief in the former county but becomes eligible for re
lief in the latter. What his actual residence status may be
is a question of fact in each case.

FCS

Education — VocatioTial Education — Local vocational

school board may, after three year.s of trial, employ teacher
for indefinite period.

Local vocational school board may delegate to director
power to hire evening and substitute day school teachers.
Members of industrial board may hold over until succes

sors are appointed.

Interest received from vocational school funds should be
credited to vocational school fund.

Vocational school board must carry insurance upon voca
tional school buildings.

April 26. 1930.
George P. Hambrecht, Director,

Board of Vocational Education.

You submit for the consideration of this department sev
eral inquiries from the local board of education at Oshkosh,
Wisconsin. The questions submitted by you will be con
sidered seriatim.

(1) The Oshkosh board of vocational education several
years ago decided that it wished to get away from the yearly
contracts and passed a motion that a teacher, after three
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years of trial, was hired indefinitely, with her salary fixed
but subject to change any time during the year if in the
discretion of the board the teacher merited it. You ask

whether the board has the power to adopt this practice.
It is the opinion of this department that the board may,

after three years of trial, employ a teacher for an indefi
nite period with her salary fixed, but subject to change at
any time if in the discretion of the board such teacher de

serves an increase. This in effect is really an express re-
hiring of such teacher each year by mutual assent of the

parties and does not differ from a rehiring of such teacher
except that the question of the employment of such teacher
for the coming year is not acted upon at a regular board
meeting and approved in the customary manner. Under
the rule adopted by the board, the board acquiesces in the
rehiring of such teacher for the school year by permitting
such teacher to teach and by payment of the salary as it
becomes due.

(2) You state that the employment of evening school

teachers has never been passed on by the board but that
the rate per hour has been fixed by the board. The direc
tor has been delegated with authority to hire evening school
teachers as the demand arose and also to hire substitute day

teachers. You inquire whether this may be done.
It is the opinion of this department that this procedure

is regular and may be adopted by the local board. The em

ployment of evening school teachers and substitute day
teachers which has been delegated to the local director is

employment by authority of the board and arises by rea
son of the nature of vocational schools. A vocational

school is not a regular school where children or adults are

compelled to attend, and the attendance in such schools

may change from week to week, and with such change the

need may arise for the employment of additional evening
school teachers or of substitute day teachers. The duty of
employing such teachers may properly be delegated by the
board to the local director.

(3) It appears that at the last meeting of the local school

board the board failed to elect two new members on the

industrial board whose terms expired on January 1. You
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inquire whether these members may hold over until their
successors are appointed.

While there is authority to the contrary the weight of
authority is that, in the absence of an express or implied
constitutional provision to the contrary, an officer is en
titled to hold his office until his successor has been ap
pointed or chosen and has qualified, an exception being
made in some instances of higher judicial offices and in the
case of members of a legislature. State v. Johnson, 176
Wis. 107, 184 N. W. 683, 186 N. W. 729 (1922) ; Mechem
on Public Officers, sec. 397, p. 257; Throop Public Officers,
sec. 323, p. 325; 46 Corpus Juris 968-969.

(4) You state that under the law the city treasurer is
custodian of vocational school funds and must keep them
in a separate fund. The treasurer receives the interest
and you inquire whether this interest should be put into the
general fund or whether it should be credited to the voca
tional school fund.

It is our opinion that the interest received from voca
tional school funds, which are kept in a separate fund,
should be credited to such vocational school fund and should

not be put into the general fund.

(5) You state that under the law the title of land and
buildings is held by the city. You ask whether it is the
duty of the city or the vocational board to carry the in
surance upon such buildings.

Sec. 41.15, subsec. (7), Wis. Stats., relating to local vo
cational boards provides;

'/The board may purchase machinery, tools and supplies,
and purchase or lease suitable grounds or buildings for the
use of such schools; rent to others any portion of such
buildings and grounds not presently needed for school pur
poses; and erect, imRrove or enlarge buildings for the use
of said schools. Existing school buildings and equipment
shall be used as far as practicable. All conveyances, leases
and contracts shall be in the name of the municipality."

It is the opinion of this department that it is the duty
of the vocational board to carry insurance upon the voca
tional school buildings. Though the title of the land and

vocational school buildings is held by the city, the voca-
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tional board is entrusted under the above quoted section
with the power to purchase and lease suitable buildings
for the use of vocational schools and is the real party in in
terest. The carrying of insurance is as much a part of
the cost of operation of vocational schools as is the employ

ment of teachers and the purchase or leasing of buildings
and equipment for such use. Therefore, it would seem

that the vocational board, rather than the city which is
the mere nominal title holder of such buildings, should
carry the insurance on the vocational school buildings.
HHN

Pnsons—Pnsone'rs—Deportation of inmate of prison
can be made only after termination of his imprisonment;
pardon, commutation of sentence or conditional pardon,

conditioned on deportation will answer call of statute.

April 28, 1930.

Board of Control.

You state that you have a number of inmates at the Wis
consin state prison who are aliens and for whom detainers
have been filed by the immigration service of the United
States department of labor; that the sentences of these men
run from a short term to a life term.

You state, further, that it is your understanding that
deportation actions in these cases are not applicable until
they are freed by due process of law from the present charge
against them for which they are confined in the Wiscosnin
state prison; that in order to effect the immediate removal
of these persons from the Wisconsin state prison it v/ill be
necessary that some form of pardon be granted by the gov
ernor. The question has arisen as to whether or not a con
ditional pardon would be applicable in these cases, the con
dition being that they be turned over to the federal author
ities for deportation, or whether it would be preferable that
a commutation of sentence be given in each individual case
so their term of imprisonment is reduced to effect their im
mediate release.

You ask to be advised as to the proper procedure to be

taken in these cases.

15
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In the United States Code Annotated, title 8, ch. 6, sec.

155, (39 Stats, at Large 890), it is provided in part:

" * * * nor shall any alien convicted as aforesaid be
deported until after the termination of his imprisonment."

The question is therefore a termination of the imprison
ment of the person to be deported. This may be terminated
by an absolute pardon or a commutation of sentence or by a
conditional pardon, the condition being that he be turned
over to the federal authorities for deportation and be actu
ally deported. Either one of those will satisfy the call of

the statutes and it is a matter to be taken up as other ap

plications for pai'dons with the governor.
JEM

Indian!^—Indigent, Insane, etc.—Prisons—Money of de
ceased Indian in hands of officials of state prison or state
central hospital for insane may be turned over to superin-,
tendent of Indian agency on order of agency provided su
perintendent, who is under bonds, gives receipt in which
statement is made that he will turn back said money or
protect state against loss in any actions of suits that may
be brought to recover said money from state officials.

April 28, 1930.
Board of Control.

With your letter of March 19 you have enclosed a letter

from M. E. Gorman, examiner of inheritance in the United
States Indian field service at Ashland, Wisconsin, addressed
to Dr. W. A. Deerhake, superintendent of the state hospi
tal for the insane, Waupun, Wisconsin, in which it is stated

that at the central hospital for the insane the officials have
in their possession $195.80 belonging to one Jim Edwards,
who died on April 25, 1929, at said institution. The ques
tion is "what to do with this money in view of the fact that
this deceased person has heirs at law or relatives who might
be entitled to the money. It is suggested that if the mat

ter be probated the money would all be used up for admin
istration and that there would be no money left for the
estate.
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As this party is an Indian it would seem that if the of
ficials having charge of the Indians, including the deceased
person while alive, would make an order authorizing the
money to be paid over to the superintendent of the Lac du
Flambeau agency and he receipt for the same, this would
be sufficient protection, provided, in addition to the receipt,
it would be definitely stated that in case demand is made
for the said money by other parties in actions or suits at
law, the superintendent of the Lac du Flambeau agency
would return said money or protect the state officials
against loss by taking over the defense of the action or
suits or by returning the money to said officials. I see no
other way in which to protect these persons unless a regu
lar probate of the estate is instituted in the local probate
court.

JEM

Fish and Game—Search warrant may issue on complaint
on information and belief supported by affidavit or testi
mony of informant or witness, setting forth facts and cir
cumstances within personal knowledge of informant or
witness such as will warrant finding of probable cause.
Hearsay evidence does not constitute proof such as will
warrant finding of probable cause.

April 28, 1930.

L. W. Bruemmer,

DistHct Attorney,
Kewaunee, Wisconsin.

You refer to an opinion of this department to you dated
January 28, 1930 (XIX Op. Atty. Gen. 45), concerning the
suing of search warrants on information and belief. In
that opinion the following language was used, p. 46:

"You will note that a search warrant may be issued en
tirely upon information and belief if the facts which are
the basis of the belief are stated and are sufficient to sup
port a finding of probable cause. If the information that
the person receives is stated and those facts so stated are
sufficient to support a finding of probable cause, then the
search warrant is legal. Otherwise, if the oath is based
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entirely upon information and belief without stating any
facts, the search warrant is void."

You refer to Glodoivski v. State, 196 Wis. 265, and you
question whether the statement so made in our opinion is
in harmony with the decision in that case. In writing that
opinion it was the purpose and intent to convey the idea
that the facts and circumstances would have to come to the

personal knowledge of the complainant, or if alleged on his
information and belief the complaint should further allege
the facts and circumstances supported by the affidavit or
testimony of his informant, or other witnesses, who have
personal knowledge of such facts and circumstances are
sufficient to sustain a finding of probable cause. Of course,
hearsay testimony of the facts and circumstances depended
upon to sustain a finding of probable cause is not admissi
ble any more than such hearsay testimony would be admiss
ible on the trial. This is made very clear in the Glodoxvski
case where, p. 274, the court said:

"The applicant for the warrant testified to no personal
knowledge of any fact and circumstance. His testimony
was based entirely upon information received from others.
Such proof was not sufficient to support a finding of prob
able cause that the defendant's home was being used 'for
the unlawful manufacture for sale, unlawful sale, or pos
session for sale, of liquor.' It follows that the motion to
suppress the evidence procured upon the search should have
been granted. Without that evidence there is not suffi
cient proof to sustain the conviction."

Again on page 274 of the Glodoivski case the court said:

"The rule that prevails in the federal courts is that 'the
evidence before the judge or commissioner who issues the
search warrant must be such as would be admissible on
trial.' Wacjner v. U. S., 8 Fed. (2d) 581, 583. In the fed
eral courts if the one applying for the search warrant 'has
reason to believe and does believe that a search or seizure
ought to be made, he should state in his affidavit the facts
which led him to that conclusion, and which were known
to him of his own knowledge. If he has no firsthand in
formation as to the material facts, but has been informed
by another as to facts or conditions which would justify the
issuance of process for search or seizure, the officer .should
secure the informer's affidavit positively alleging of the
latter's own knowledge the existence of such facts or con-
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ditions. In the event that the informer is unwilling to
make such an affidavit, he should be subpoenaed to appear
before the judge or commissioner to give testimony as to
the truth of the statements made by him to the officer/ U. S.
V. Clark, 18 Fed. (2d) 442, 443. The applicant or his witness
should be 'required to state what he saw, or heard, or
smelled, or tasted.' Giles v. U. S., 264 Fed. 208, 214."

JEM

Loans from Trust Funds—Commissioners of public lands
may not lend smaller amount of money from trust funds
than municipality has been duly authorized to borrow.

April 28, 1930.

Commissioner of Public Lands.

In your request to the attorney general of April 17 you
ask whether the commissioners of public lands have the
authority to prepare a note for a municipality at a lesser
amount than the municipality at a previous date voted to
borrow from the state trust funds. This is another way of

asking, I presume, whether the commissioners of public
lands may loan to a municipality a smaller amount of
money than the municipality was authorized to borrow.

Subsecs. (1) and (2), sec. 25.05, Stats., reads as follows:

"No loan shall be made under the provisions of subsec
tion (3) of section 25.01 unless an application therefor be
first made to the commissioners as required by this section.
Such application shall state the amount of money required,
the purpose to which it is to be applied, and the times and
terms of repayment; and it shall be accompanied by satis
factory proof (a) of the assessed valuation for the preced
ing three years of all the taxable property within the mu
nicipality making the application; (b) of all the existing
indebtedness of such municipality; and (c) of the approval
of the application as required by this section.
"Every such application shall be approved and author

ized for a town, by the signatures of all of its supervisors
acknowledged as conveyances of land are acknowledged;
for a village, by a vote of not less than three-fourths of its
trustees; for a city, by a vote of not less than two-thirds
of the members of its common council; for the board of
education of any city, by a vote of not less than two-thirds
of all of its members at a regular or special meeting thereof
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and also by a vote of not less than two-thirds of all the
members of the common council of such city; for a county,
by a vote of not less than two-thirds of all the members of
its board of supervisors at some regular or special session
thereof. Every vote so required shall be by ayes and noes
duly recorded and taken at a regular meeting, except as is
otherwise provided herein."

It will be noted that subsec. (1) among other things
provides that the application shall state the amount of
money required. The required amount of money, as indi
cated in the application, is approved in accordance with
subsec. (2) just quoted, by certain designated officers of
the different municipalities. The statutes contemplate
that the applicant for loans from trust funds has sufficient
information to know the amount of money required for the

purpose for which the money is borrowed. No provision
is made for borrowing a smaller amount than was duly
authorized. This department has previously ruled that
an application for a loan of not to exceed a certain amount
was not a compliance with ch. 25. See II Op. Atty. Gen.
543. If that was not a compliance, certainly an application
for a smaller amount than was authorized is not a com

pliance. No suggestion is made as to why the previous
rulings should not be adhered to and you are th'erefore ac

cordingly advised that the amount of money to be loaned
from the trust funds is to correspond exactly with the
amount authorized to be borrowed by the municipality.
FWK

Fish and Game—Public Officers—Conservation Commis

sion—If conservation commission in its experience finds it

reasonably necessary to require report by operators of fur

farms of animals sold to persons outside state as well as

within state, that is sufficient tc. sustain such rule.
a

April 28, 1930.
Conservation Commission.

Attention Paul D. Kelleter, Co7iservation Director.

You say that on December 21, 1929, your commission

passed Order No. 56, which requires all fur farm licensees
to report on blanks furnished by your department the num-
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ber of each pelt sold under each license, the amount it was
sold for, the kind, number and price paid for each live ani
mal purchased and the name and address from whom pur
chased, the kind and number of each live animal sold, the
price obtained and the name and address of the party to
whom the animal was sold, and such other information as
may be thought necessary. It further provides that be

fore a renewal of licenses will be made, or additions made

to present licenses, this report must be forthcoming.

You also enclosed copy of letter received from the at
torney of the Hudson Seal Fur Company, in which he ob

jects to the company's furnishing information as to the
traps of rats sold to persons outside the state and advises
that he thinks that provision in your order is void because
the commission has no interest in the sales made to per
sons outside of the state, and you ask to be advised.

You are advised that under sec. 23.09, subsec. (7),

Stats., the commission is authorized to make such rules and

regulations, inaugurate such studies, investigations and
surveys, and establish such services as they may deem nec
essary to carry out the provisions and purposes of the act.

That, .you see, vests in the commission the power of
determining the necessary rules and regulations and that
should be done based upon the commission's experience in
the conduct of the business. The business is a licensed

business and can only be carried on by compliance with the
statutory conditions and the rules and regulations adopted
by the commission. Of course the commission could not

make a rule that had no basis or foundation for its exi.st-

ence, but I can see where it is quite necessary for the com
mission to keep itself informed as to the business and the
conditions of all fur farms and persons dealing in such ani

mals, so as to enable it to determine whether or not the
laws are being complied with in this state. If the expe
rience of the commission has shown the necessity for hav

ing reports of sales made by licensed fur farms in the state

to persons outside of the state in order to enable it to keep
a proper check on the fur farms and animals in this state,

to enable it to properly enforce the laws of this state, then
I do not think the courts or an attorney for a licensed party
can or will say that the commission exercised poor judg-
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ment in determining what was a necessary rule under cer
tain conditions.

A threat on the part of an attorney to contest the validity
of certain orders of the commission or certain provisions

of the statutes does not justify the commission in failing
to enforce an order or statutory provision; so I think, as
already stated, if the commission's experience shows a rea
sonable necessity for this order to enable it to properly
perform its duty in connection with the fur farm business
in the state, the courts would not interfere with it. Of
course the commission would have to be prepared to give a
reasonable reason for requiring the report to include the
information objected to.

TLM

Bridges and Highivays—Condemnation—Taxation—In
condemning lands for highway on which taxes are delin
quent, state in paying money therefor must apportion it
between such certificate holders and owner of land.

April 28, 1930.
Highway Commission.

Attention M. W. Torkelson, Director of Regmial Planning.
You have submitted the following questions:

"1. Where right of way is acquired across lands, the
taxes on which have not been paid for several years, and
where this is known to the commission and its employes,
may the commission make payment to the person holding
the title to such lands without danger of being required to
make additional payments?
"2. In one case where the owner expected to let the land

go to the holder of the tax title certificates, such owner was
under the impression that he would be obliged to pay the
taxes before he could convey the right of way and wished
to pay taxes solely on the lands to be conveyed. In the
event that it is necessary to pay up taxes before the land
can be conveyed for highway purposes, would it be possible
for the land owner to do as this particular land owner pro
posed ?"

I think both questions should be answered in the nega
tive. Taxes are a lien upon or interest in the lands and
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the owner would own the lands subject to that interest, and
both interests should be condemned or purchased in order
to obtain a good title either for a highway or other pur
poses ; the owner of the lands would only be entitled to that
part of the price to be paid which represented his interest,
and the holder of the tax certificates would be entitled to

that part of the price to be paid represented by his tax in
terest in the land. So the state should be careful to see

that all interests were acquired and the money paid to the
persons entitled thereto.
TLM

Fish and Game—Municipal Corporations—City ordinance
prohibiting killing of certain wild animals and hunting and
trapping within city limits must be held constitutional as
local regulation authorized under home rule amendment to
constitution until supreme court has ruled otherwise.

April 28, 1930.

Paul D. Kelleter, Conservation Director,
Conservation Commission.

You have enclosed a copy of an ordinance passed and
adopted by the common council of Cumberland, Wisconsin,
and the question arises whether the city of Cumberland is
within its authority in passing this ordinace.
You also enclosed a letter from the city authorities which

throws some additional light on the local situation.
The ordinance in question contains the following provi

sions :

"Section 1. No person shall hunt, shoot or otherwise
kill any wild game, animal, or any duck, pheasant or other
game bird, or any song bird within the city limits of the
city of Cumberland, at any time.

"Section 2. No person shall trap, set traps for, or catch
any muskrat within the city limits of the city of Cumber
land at any time.

"Section 3. No person shall within the city limits of the
city of Cumberland enter upon, or pass over, or trespass
upon the lands of another for the purpose of hunting, shoot
ing or killing any wild game, animal, or any duck, pheasant
or other game bird or any song bird, or for the purpose of
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setting traps for. trapping, or catching any muskrat or
muskrats.

"Section 4. Any person found guilty of violating any
of the provisions of this ordinance shall be punished by
imprisonment in the county jail of Barron county for a
term of not less than five days, nor more than thirty days,
or by a fine of not less than five dollars or more than thirty
dollars, or by both such fine and imprisonment."

The city attorney states in his communication that the
city of Cumberland is surrounded by lakes, two of which
are small and are gradually filling up and it is the thought

of many people that the decaying vegetation is deleterious
to health; that in addition to that there is the further idea
on the part of the Isaac Walton League and other conserva
tionists that these two small lakes which are all together
within the city limits of Cumberland should be made a
game reserve with the thought that muskrats, which have
been in the past year very plentiful in these two lakes,
tended to keep down vegetation and keep the lakes clean.

There were two votes cast against the adoption of this
ordinance. These two aldermen contend that the ordinance
is unconstitutional inasmuch as the state of Wisconsin per
mits the catching and trapping of muskrats during certain
seasons of the year and that the city of Cumberland has not
the power to prevent it. It is contended that the legal title
to and the custody and protection of all wild animals within
this state is vested in the state for the purpose of regulat
ing the enjoyment, use, disposition and conservation
thereof.

.  The city attorney also states that the ordinance is pri
marily a health measure in addition to being a conservation
ordinance and the question is asked whether the ordinance
is valid.

In answering this question it will be necessary to refer
to the municipal home rule provision recently added to sec.
3, art. XI of the Wisconsin constitution. It contains the
following provision:

"Cities and villages organized pursuant to state law are
hereby empowered, to determine their local affairs and gov
ernment, subject only to this constitution and to such en
actments of the legislature of statewide concern as shall
with uniformity affect every city or every village.
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This provision was considered by our supreme court in
the case of State ex rel. Ekern v. Mihvaukee, 190 Wis. 633.

The court had under consideration the validity of an or
dinance of the city of Milwaukee which purports to declare
its election that sec. 343.461, Stats., limiting the heights of

buildings in cities of the first class to one hundred twenty-
five feet and to one hundred feet elsewhere, should not ap

ply to Milwaukee and which ordinance also permits the
higher maximum height. This election was made under
sec. 66.001 (ch. 198, Laws 1925). The court held that al
though the height of buildings in cities is of state-wide con
cern under the rule that health and safety regulations are
for the people of the community at large, yet the height of
buildings in particular communities is a problem and affair
which more directly concerns the inhabitants of that com
munity than the casual visitor or the other parts of the
state and is therefore a local affair of that community
within the amendment.

The court held that the term "local affairs" in sec. 3, art.

XI empowering cities to determine their local affairs should
be liberally construed, looking toward virility rather than
impotency. The court also said on page 640:

"We also recognize that many matters while of 'state
wide concern,' affecting the people and state at large some
what remotely and indirectly, yet at the same time affect
the individual municipalities directly and intimately, can
consistently be, and are, 'local affairs' of this amendment."

The court did not lay down a rule in said case or the ex
act boundary line of the field of the local affairs of cities
and villages, but left that to the future as new cases arise.
We are therefore in a position where the court has not def
initely passed on the question involved here and it is nec
essary for us to somewhat prognosticate the position that
the court will take in this matter if the question is presented
to it. It is common knowledge that municipalities have
enacted ordinances prohibiting the discharge of firdarms
within the city limits. The validity of such enactments can
not very well be questioned.
In a densely populated community such as we find in

cities as distinguished from rural or pastoral communities
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different rules and regulations are necessary in order to
meet the local situation.

Trapping of wild game or the shooting of the same in
cities, it would seem, could very well be prohibited to pro

tect the lives of children and other people in the cities.
The necessity of wild life in the lakes, such as muskrats

to clear the same of vegetation, may well be considered a
local question where the lakes are within the municipality.

While the question is not entirely clear from doubt until
our court has passed upon it, we are of the opinion that
the ordinance here in question must be held as constitutional
until a contrary ruling is handed down by our supreme
court.

JEM

Contracts—Public Officers—County Highioay Com^nittee
—Contract for truck and snow plow signed by old highway
committee of county board between November and January
1, i. e., before member elected to committee at November

term took office, is valid; there is no liability on part of
county to another company, from whom that committee

voted to purchase some machinery, on account of failure of

new member to act in making contract.

April 28, 1930.
Lloyd D. Smith,

DistHct Attorney,
Waupaca, Wisconsin.

I am in receipt of your letter in which you say that at
the November term of the county board of your county,
Paul Kluth was elected a member of the county highway
committee to take the place of S. M. Myhre, and that it has
been the custom in your county for the newly elected county
highway committee to take office on January 1 thereafter;
that both said persons were members of the county board;
that you have advised that the members of the highway
committee take office immediately. But you say Mr. Kluth
did not want to take office until the 1st of January, so Mr.
Kluth continued to act as a member of the board until Jan

uary 1.
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You say the county board authorized the county highway
committee to purchase two trucks arid snow plows, and the
old highway committee, after the election, met and voted

to purchase two trucks and snow plows from two different
companies, and a contract was given to one of these com
panies for such truck and snow plow which was signed by
all three of the old members of the committee.

You say the company from which the other truck and
snow plow were ordered now claim that the committee
should have purchased both trucks and snow plows from
their company, and claim that the action of the old commit
tee in signing the contract with the other company is illegal
because Mr. Myhre, a member of the old committee, signed
the contract along with the two other newly elected mem
bers, and you say you have advised, because Mr. Kluth, the
newly elected member did not present himself for his posi
tion and did not want to take the position until January

1, that Mr. Myhre would still be in office, holding over until
his successor took his place. You also say that it is your
opinion that the two old members of the committee form a
quorum and majority and would have had authority to buy
this truck even if Mr. Myhre, the third member, was not
present, or, if the new member did not participate, and you
ask to be advised.

I think you were correct in advising that the contract
made by the committee as it was acting was valid, and the
other, company would have no claim against the county.
TLM

Minors—Child Protection—Foster Homes—Permits to

foster homes issued by board of control or child welfare
agencies are not limited in statute as to time; board of
control may prescribe time when permit issued shall expire.

April 28, 1930.

Elizabeth Yerxa, Director,

Juvenile Department,
Board of Control.

You have asked for an opinion from this department in
regard to the matter of issuing permits to foster homes un-
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der sec. 48.39, Stats. You inquire whether such permits
may be issued for a limited time to expire on a certain day,
as the 30th day of June of each year.
In answer will say that permits to foster homes may be

issued by the state board of control and also by child wel
fare agencies duly licensed. The licenses to child welfare
agencies are issued by the state board of control and under
sec. 48.37 (3) expire on the first Tuesday in June of each
year. I find no provisions in the statute, however, provid
ing that the permits to foster homes are limited as to time.

The statute does not give any direction concerning the
period of time that they may be issued. In sec. 48.38 (3)
it is provided:

"When designated so to do by the state board of control,
a licensed child welfare agency may, after investigation and
upon terms prescribed by said board and subject to the in
spection and approval of said board, issue permits to con
duct foster homes to persons applying therefor."

This gives broad powers to the state board of control and
they are permitted to prescribe the terms under which a
permit for a foster home may be issued.
In view of the fact that it is apparent that the conditions

of the homes are subject to changes which may affect the
welfare of the child placed in such home to such an extent
that it would not be the best place or a proper place for the
child to be in, I believe the board has the power to prescribe
such terms in having foster home permits issued as to

limit them to any time which in their discretion will be for
the best interests of the child under the peculiar circum
stances under which the permit is issued.

Your question is therefore answered affirmatively.
JEM
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Appropriations and Expenditures—Bridges and High
ways—Municipal Corporations—Town cannot be reim
bursed from its allotment under sec. 20.49, subsec. (8),
Stats., for expenditures made during previous year.

April 29, 1930.

R. A. Forsythe,

District Attorney,

Hudson, Wisconsin.

With your letter of April 15, 1930, you submit a letter to
you from N. O. Varnum, chairman of the St. Croix county
highway committee, in which the following question is asked
with respect to the use of highway allotments under sec.
20.49, subsec. (8), Stats:

"Could the county highway committee and the town
board in 1929 anticipate the 1930 funds allottable to the
town under this law and expend the money a year in ad
vance?"

It appears from this communication that in 1929 the
town expended its entire allotment for that year and that
in addition thereto the town board authorized additional
work to be done by use of the county highway machinery
and crews, which work was paid for out of town funds.
The town now seeks to be reimbursed out of its 1930 allot
ment for the work so performed.
Mr. Varnum expresses the opinion that the question

should be answered in the negative for the following rea
sons:

1. The membership of the town board is changeable;
2. If a town board can anticipate the allotment for one

year it might do so for a longer period, thus depriving fu
ture town boards of the administration of the current al
lotment ;

3. The statute providing for the allotment may be
amended or repealed by the legislature.
The conclusion reached by Mr. Varnum appears to be

sound. It is further supported by the fact that by sec.
20.49 (10), Stats., the legislature has specifically provided
for the anticipation of certain appropriations with the ap
proval of the governor, but has not included in such provi
sion the appropriation here under consideration.
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It is the opinion of this department that the answer to
your question should be in the negative.
SB

Counties—Claims—Indigent, Insane, etc.—Public Officers
—County Clerk—Duty of county clerk to give notice of dis

allowance to clerk of county presenting claim on account of
poor relief furnished is enforceable by mandamus.

Action on claim is not barred until statutory time after
notice is given.
Upon special authorization by county board district at

torney may bring action on claim when clerk neglects to
give notice of disallowance.

April 29, 1930.
Hans Hanson,

District Attorney,
Black River Falls, Wisconsin.

In your letter of April 11, 1930, you state that on May
19, 1924, the county clerk of Jackson county filed a claim
against Douglas county in the sum of $921.25 for the hos
pital care and maintenance of an indigent person who had
a .legal settlement in Douglas county, that although re
peated requests for information have been made to the
county clerk and district attorney of Douglas county, no
advice as to whether the claim has been allowed or disal
lowed has been received. You indicate that it is your in
tention to bring an action for the collection of this claim,
but express the opinion that before this can be done the
county board of Douglas county must disallow the claim.

If Douglas county was operating under the county .system
of poor relief (sec. 49.15, Stats.) at the time the claim was
made, the same was disallowed by virtue of sec. 59.76, sub-
sec. (2), Stats., which provides:

" * * * Failure to allow a claim before the adjourn
ment of the next annual session of the board after the
claim is filed shall be deemed a disallowance."

The same section of the statutes provides:

"The decision of the county board disallowing in whole or
in part any claim of any person shall be final and a bar to
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any action founded thereon, ♦ * ♦ unless an action be
brought to recover against the county vi^ithin six months
after such disallowance."

In a case such as you describe, however, the time of limi
tation does not begin to run until the county clerk of Doug
las county has notified the county clerk of Jackson county
of the disallowance of the claim in writing (sec. 49.03 (6),
Stats.). The duty to give such notice is specifically imposed
and may be enforced by mandamus.
In the absence of such a notice, the district attorney,

upon specific authorization thereto by the county board,
may bring suit on the claim, the claim having been disal
lowed by virtue of the statute above cited, and the right
of action secured thereon not being barred, because of the
failure of the clerk of Douglas county to give written no
tice of such disallowance. See VI Op. Atty. Gen. 558.
A copy of this opinion is being sent to the clerk and dis

trict attorney of Douglas county.
SB

Constitutional Law—Public Officers—Censiis Enumera
tor—Census Supervisor—Member of Legislature—Posi
tion of census supervisor is office of trust and profit under
United States and if accepted by member of legislature his
office is ipso facto vacated.

Position of census enumerator is not office of profit and
trust under United States.

April 30, 1930.
Theodore Dammann,

Secretary of State.
In your letter of April 4, 1930, you state that you are

informed that several members of the legislature are now
serving the federal government in the capacity of census
supervisors, or assistants, while members of interim com
mittees, and inquire whether expense accounts of such
members of interim committees of the legislature are en
titled to audit. It is assumed, for the purpose of this
opinion that, the term "assistants" as used in your letter,
refers to the position of "enumerator."

16
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Sec. 3, art. XIII, Wis. Const., provides:

"No member of congress, nor any person holding any
office of profit or trust under the United States ♦ * ♦
shall be eligible to any office of trust, profit or honor in this
state."

A member of the assembly or the senate unquestionably
holds an office of trust, profit or honor in this state.

It remains, therefore, to determine whether a census su
pervisor or enumerator is holding an office of profit or
trust under the United States within the meaning of the
above quoted constitutional provision.
A supervisor is appointed by the secretary of commerce

upon designation by the director of the census. He is
responsible for the district assigned to him. It is his duty
to employ enumerators with the consent of the director,
and if desirable to remove them, with the director's ap
proval; to supervise their work, make reports, check and
verify the accounts of the enumerators, etc. He is paid
the sum of $1500, plus one dollar per thousand of
population enumerated, plus traveling expenses and an
allowance for clerk hire. He is required to subscribe to
an oath, and a penalty is imposed for malfeasance or non-

feasance. He holds office until the work of census taking
is completed (about one month).
An enumerator is employed by the supervisor with the

consent of the director, subject to removal by the super
visor with the approval of the director. His duty is to ob
tain answers to the questions propounded from the indi
viduals living in the area assigned to him, and as soon as
this task is completed, his employment terminates. His
compensation is a specified amount per person enumerated
as fixed by the director within the limits of the statute.

See U. S. Code, Title 13,^secs. 29 to 44, inclusive.

In V Op. Atty. Gen. 886, it was held that a deputy in
ternal revenue collector is not an inferior officer amenable

to the constitutional restriction here under consideration.

In Op. Atty. Gen. for 1908, 739, it was held that occa
sional, temporary and incidental employment of an assist
ant chemist of the dairy and food commission by the fed
eral department of agriculture in similar laboratory work
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designated as "employment" in the federal statute was not
at variance with the constitutional provision here consid
ered.

In X Op. Atty. Gen. 21, it was held that a mail carrier
does not occupy an office of profit or trust under the United
States.

In State ex rel. Hazelton v. Turner, 168 Wis. 170, it was
held that the office of United States court commissioner is

an office of profit or trust under the United States.
In discussing the difference between an office of profit

and trust, and mere employment, the supreme court of this
state has said that to constitute such an office,

"the duties must be continuous and permanent, and not
merely transient, occasional, or incidental." In re Appoint
ment of Revisors, 141 Wis. 592, 608.

In Coulter v. Pool, 201 P. 120, 187 Cal. 181, the follow
ing language is used:

"a public officer being distinguished from a mere employee
in that a public duty is delegated and entrusted to him, and
in that there is a fixed tenure of position, the execution of
a public oath of office, and generally of an official bond, the
liability to be called to account for malfeasance or nonfeas-
ance in office, and the payment of a salary from the gen
eral county treasury." (Syllabus.)

In Curtin v. State, 214 P. 1030, 61 Cal. App. 377, it is
said that the most essential characteristic of a public of

fice "is that the incumbent be clothed with some part of the
sovereignty, and that the duties be of a continuous charac
ter. (Syllabus.)

Again, in Boivden v. Cumberland County, 123 A. 166,
123 Me. 359, the court says.

"An 'officer' is distinguished from an employee in the
greater importance, dignity and independence of his posi
tion, in requirement of oath, bond, more enduring tenure,
and the fact of duties being prescribed by law." (Sylla
bus.)

In State ex rel. Zevely v. Hackmann, 254 S. W. 53, 300
Mo. 59, it is said,

"A public officer is one elected or appointed in the man
ner prescribed by law, as the agent of the public in the per-
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formance of duties imposed by law and exercise of author
ity necessary and incidental to the proper discharge of such
duties." (Syllabus.)

Perhaps the most comprehensive and most generally ac
cepted definition is as follows:

"Public office" is the right, authority, and duty created
and conferred by law by which, for a given period, either
fixed by law or enduring at the pleasure of the creating
power, an individual is invested with some portions of the

sovereign functions of government to be exercised by him
for the benefit of the public. Commissionerh' Court of
Limestone County v. Garrett, (Tex.) 236 S. W. 970, 972;
Board of Education of Doerun v. Bacon, (Ga.) 95 S. E. 753,
754; Lacy v. State, (Ala.) 68 So. 706, 710; Walker v. Rick,
249 P. 56, 58.

All of the various cnaracteristics of a public office indi
cated in the above and other definitions need not be present
to make the holder an officer. State v. Jones, 79 Fla. 56.
A person may not be paid a salary or fees, nor required to
give bond or take oath, and still be an officer. People v.
Brady, 135 N. E. 87, 302 III. 576. Permanent tenure is
not necessary to make the holder of the position a public
officer if other sufficient qualification is present. V. S. v.
Schlierkolz, 137 Fed. 616; XJ. S. v. Maurice, 26 Fed. Gas.
No, 15747, 2 Brock. 96. In the latter case, liability for
nonfeasance or misfeasance was said to be an important
index of official character.

Applying the tests above indicated, we see that the posi
tion of census supervisor is transient, but for a period fixed
by statutory limits, not occasional and incidental. It of
fers permanent work so long as the specific task is unfin
ished within a definite, fixed limit. The position is created
by law and the appointment is made by a department head
appointed by the president. The duties and remuneration

are statutory. Persons refusing to co-operate with him in
the performance of his duties may be punished. An oath
is required. Malfeasance and nonfeasance are made pun
ishable by law.

In every respect except that of permanency of tenure
the facts fit the definition of a public officer, and, in view
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of the fact that during the short period of census taking,
the status is permanent, as contrasted with "occasional"
and "incidental," the transitory character should not be
controlling.

It is the opinion of this department that the office of
supervisor under the director of the census is an office of
profit or trust under the United States, within the meaning
of sec. 3, art. XIII, of the Wisconsin constitution.
The status of an enumerator is quite different. The

statute uses the word "employ" with respect to his posi
tion. He is employed by the supervisor and may be re
moved by the supervisor, subject to the approval of the di
rector. He reports only to the supervisor who has complete
control over the details of his employment. The enumera

tor is, therefore, an employe and not an officer, and his ac
ceptance of this federal employment does not impair his
right to continue in an office of profit, trust and honor in
the state.

It follows that if any assemblyman or senator entered
upon the office of census supervisor, the state office held by
him was ipso facto vacated. State ex rel. Hazelton v.
Turner, 168 Wis. 170; State ex rel. Johnson v. Nye, 148
Wis. 659; State v. Jones, 130 Wis. 572; State ex rel Knox
V. Hadley, 7 Wis. 700.
Any expense account incurred by any person as a mem

ber of the assembly or senate after such person has en
tered the office of census supervisor is not entitled to audit.

JWR
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Bonds—B}-idges and Highways—Municipal Corporations
—Municipal Borrowing—Town meeting must by resolution
authorize issue of town bonds in accordance with subsecs.
(3) and (4), sec. 67.16, Stats., before county board can
determine at its option to match same with equal amount as
per subsec. (2), sec. 67.16.

April 30, 1930.

Martin Gulbrandsen,
District Attorney,

Viroqua, Wisconsin.
The first paragraph of your letter reads as follows:

"At the 1929 fall session of the Vernon county board of
supervisors the following petition was presented to the
board:
' "To the County Board of Vernon County: Gentlemen:

The town board of Franklin, through its chairman, most
respectfully shows that at a special town meeting held in
said town on the 9th day of November, 1929 they bonded
the town for the surfacing portions of county trunk lines
(J) and (T), and prospective state aid highways in said
town, that the estimated cost of the same is $22,000. and
your Honorable body is asked to make an appropriation of
$11,000 as the county's share. (Signed) T. S. Hillbo.
Chairman.'"

You further state that this petition was referred to the
committee on roads and bridges and they recommended
that $11,000 be returned to the town of Franklin.
You further state that on account of some irregularity

in the proceedings to bond, the town officers discontinued,
or rather decided to draw up a new bonding resolution,
which they did and which was presented to the voters of the
town at the annual town meeting in April.

Finally your question reads as follows:

"Can the $11,000 appropriated by the county board at
its annual meeting in the fall of 1929 to match the bond
issue voted by the voters of the town of Franklin Novem
ber 9, 1929, and which bond issue proceeding was later
discontinued, be used or applied to match the bond issue
voted by the town of Franklin at its annual town meeting
this April, without any further action by the Vernon county
board of supervisors?"
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As the answer to this question is in the negative, or in
plain English "No," it will not be necessary to answer the
other question.

Subsec. (2), sec. 67.16, Stats., reads as follows:

"No bonds voted under this section shall issue or be valid
unless and until the county board has determined, which
it may do at its option, to match the same with an equal
amount."

The bonds were not voted under this section until the

spring election in April, 1930. The bonds voted at the
special town meeting in November, 1929, were discontinued
on account of irregularities and that is why they consid

ered it was necessary to draw up a new bonding resolu
tion which was presented to the town at the annual meet
ing in April. The proceedings at the special town meet
ing in November, 1929, must be held for naught.

It is optional with the county board to match the same
with an equal amount as per subsec. (2), sec. 67.16, above
quoted. The section further provides that "no bonds voted
under this section shall issue or be valid" until this is done.

The county board at its meeting in May can do this.
If the county board determines to match the amount of

bonds voted by the town in April, 1930, it is suggested
that the record of the action of the county board should be
such as to identify the appropriation made by the board as
being one to match said bond issue.

JWR
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CrimiTial Law—Submitted forms of "information" and
"certificate of conviction and sentence," being identical with
forms prescribed by sees. 355.21 and 359.03, Stats., re
spectively, are approved.

It is suggested that submitted form of "sentence" be
amended to conform with those prescribed by sees. 54.03
(1) and 359.05, Stats.

April 30, 1930.
Hans Hanson,

Distnct Attorney,
Black River Falls, Wisconsin.

You have submitted forms of "information," "sentence,"
and "certificate of conviction and sentence" with request
for an opinion as to whether or not such forms are correct
or otherwise, under the present statute governing the pro
cedure in criminal cases.

The form of "information" submitted by you follows
verbatim that prescribed by sec. 355.21, Stats., and, of
course, that is sufficient authority for my approval of same.
The submitted form of "certificate of conviction and

sentence" is identical with the form prescribed by sec.
359.03, Stats., and is therefore approved.
A form of "sentence" is prescribed by sees. 54.03 (1)

and 359.05, Stats., and we suggest that the form submitted
be amended so as to substantially conform thereto.
HAM

'i :•
I«•
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Insurance—Public Officers—I nc o m e Tax Assessor—

State has insurable interest in office equipment furnished to
income tax assessors by counties and such property may be
insured in state insurance fund.

May 3, 1930.

Edward L. Kelley, Chairman,
Tax Commission.

You present the following hypothetical question:

"Who holds legal title to the office equipment in the of
fices of the income tax assessors, which equipment is fur
nished for the performance of the duties of the assessor
pursuant to section 73.07 (1) and (2) of the statutes?"

It is my understanding, from a conference with you, that
the specific question before your commission is whether
the equipment in the offices of the various income tax asses
sors may be insured as state property is insured.

It is quite clear that under the provisions of sec. 73.07,
subsecs. (1) and (2), Stats., the income tax assessor,
who is an officer of the state, has exclusive custody of and
right to use such office equipment. See opinion rendered
you on April 18, 1929, XVIII Op. Atty. Gen. 208.
By sec. 18.01 (1), Stats., the duties of the income tax as

sessor with respect to such office equipment in his custody,
are fixed as follows:

"Each and every officer of the state, or of any county,
town, city, village, school district, or other municipality or
district, is the legal custodian of and shall safely keep and
preserve all property and things received from his prede
cessor or other persons and required bj-" law to be filed, de
posited, or kept in his office, or which are in the lawful pos
session or control of himself or his deputies, or to the pos
session or control of which he or they may be lawfully en
titled, as such officers."

The exclusive custody and control of the property in
question, which is vested in him, and the duty to safely keep
the same, which is imposed upon him, are sufficient to clothe
the assessor of incomes with an insurable interest in such
property. Tischendorf v. Lynn Mut. F, Ins. Co., 190 Wis.
33.
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Inasmuch as he is an officer of the state, this insurable
interest is the property of the state within the meaning of
sees. 210.01 to 210.04, Stats., inclusive, and the equipment
in question may be insured in the state insurance fund in
accordance with the provisions of said statutes.

In view of the conclusion reached above, it is unnecessary
to answer directly the hypothetical question submitted.
SB

Taxation—Tax Sales—Person holding tax certificates on
piece of land for 1924 and 1925 is entitled to tax deed on
such certificates although tax deed has been issued to
county on tax certificate for taxes of 1926.

May 5, 1930.
H. F. Duckart,

District Attorney,
Ladysmith, Wisconsin.

You say Rusk county held tax certificates on a piece of
land for 1926, 1927, 1928 and 1929 and the county took a
tax deed on the 1926 certificate; that the tax certificates for
the years 1924 and 1925 have been assigned by the county
and are outstanding; that the holders of those certificates
have demanded tax deeds on their certificates, and you have
advised that such tax deeds were void on account of the tax
deeds held by the county on a subsequent tax but you think
the county has no right to refuse to issue a tax deed to the
holders of the certificates for the 1924 and 1925 taxes.
The provisions of sec. 75.14, subsec. (1), Stats., are man

datory upon the county clerk to execute the tax deed re
quested on the certificates of 1924 and 1925. No discretion
is given to the county clerk when the statutory require
ments mentioned in that section are complied with.
TLM

m
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Mortgages, Deeds, etc.—Conditional sale contract relat
ing to severable fixtures should be filed as other conditional
sale contracts, in duplicate.

May 9, 1930.

Harold W. Hartwig,

District Attorney,

Watertown, Wisconsin.
In your letter of May 5,1930, you propound the following

questions:

"(1) Does the filing of a conditional sales contract in
volving fixtures which are annexed to the realty in such a
manner as to be severable without material injury thereto,
the same being in a county having a population of less than
250,000, come within the provisions of sees. 122.05 and
122.06 of the Wisconsin statutes of 1929?
"(2) If you answer question (1) yes, then is it necessary

to file a duplicate of a conditional sales contract involving
fixtures as described in question (1) ?"

Sec. 122.07, Stats., provides that in such cases "the reser
vation of property shall be void after the goods are so af
fixed as against subsequent purchasers of the realty
*  * * unless the conditional sale contract, or a copy
thereof, together with a statement signed by the seller
briefly describing the realty and stating that the goods are
or are to be affixed thereto, shall be filed before such pur
chase in the office of the register of deeds of the county

where such realty is located, * * It further pro
vides that in such cases the reservation of the property by

the conditional seller as against the owner of the realty
shall be void, "unless the conditional sale contract, or a copy
thereof, together with a statement signed by the seller
briefly describing the realty and stating that the goods are
to be affixed thereto, shall be filed before they are affixed,
in the office of the register of deeds of the county where
such realty is located, * *

It is evident that this section is supplementary to the gen
eral requirements for the filing of conditional sale contracts
imposing special conditions applicable only in the case of
fixtures. The filing specified therein not being inconsistent
with the general rules established for filing of such con
tracts by sees. 122.05, 122.06 and 122.10, Stats., it is the
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opinion of this department that the sections above cited are
applicable to conditional sale contracts covering fixtures.
It follows that in such cases, the conditional sale contract
should be filed in duplicate, together with the statement
provided for in sec. 122.07, Stats.
SB

Public Health—Nursing—Committee on nursing educa
tion appointed by state board of health under provisions of
sec. 149.01, Stats., can make rules whereby accredited
training schools must require of student nurses on admit
tance that they have high school education or its equivalent.

May 10, 1930.
Board of Health,

Attention Dr. C. A. Harper.
You ask if the committee on nursing education appointed

by the state board of health under the provisions of sec.
149.01, Stats., has the power to make a rule whereby ac
credited training schools must require of a student nurse
on admittance that she have a high school education or its
equivalent before accepting a student nurse in training.
You are advLsed that I think it can. Sec. 149.01 (4) ex

pressly authorizes such committee to make rules for and

"supervise schools for nurses, and place them on the ac
credited list on application and proof of qualification; make
a study of nursing education and initiate rules, regulations
and policies to improve it, and make rules and regulations
for the administration of this chapter."
That is a very broad power and vests in such committee

power to exercise its judgment as to the scope and charac
ter of the rules to be made in the execution of its powers,
and I do not think the courts or any other body can exer
cise that discretion vested in the committee or interfere
in any way with its execution so long as it has a reasonable
basis for its execution; and if the committee with its ex

perience in administering the affairs of such an institution
believes that it is a proper regulation or restriction, I do not
think that judgment of the committee can be controlled or
set aside.

TLM
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Fish and Game—Search warrant may be issued upon in
formation and belief if facts which are basis of belief are

stated and if sufficient to support finding of probable cause.

May 10, 1930.
L. W. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

In your letter of April 30 you again refer to the opinion
of this department dated January 28, 1930, concerning the
issuing of search warrants on information and belief, and
also to the second opinion addressed to you on the same sub
ject, dated April 28 last, XIX Op. Atty. Gen. 227.
You now state that you somewhat take issue with our

opinion and you put the question:

•  "Is it not a fact that under the rule of Glodowski v. State,
a search warrant cannot issue on information and belief?"

This question must be answered in the negative. The
Glodowski case holds that a search warrant may be issued
on a complaint sworn to on information and belief. In the

case of Glodowski v. State, 196 Wis. 265, 269, the court said:

"* * * It follows that a search warrant cannot be is

sued upon a statement under oath based entirely upon in
formation and belief, unless competent evidence of the facts
which are the basis of the belief are stated, and unless those
facts are sufficient to support a finding of probable
cause. * * *"

In other words, the court says that a search warrant can
be issued upon a statement under oath, based entirely upon
information and belief if competent evidence of the facts

which are the basis of the belief are stated and if those

facts are sufficient to support a finding of probable cause.
Suppose you make observations to the effect that a cer

tain suspicious character who has no other occupation has
plenty of money to spend; that you notice men go into his
place at all times of the night and sometimes come out
drunk, and the character of the .men that frequent the place
is such as would induce a reasonable person to believe that

they went there for the purpose of getting moonshine, and
that you have smelled moonshine on their breaths after
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they have come from the place. You would be justified^ upon
those facts, to swear upon information and belief that the
man in question was in possession of moonshine and that he
was manufacturing moonshine illegally in that place. This
is, of course, predicated upon the prohibition laAV as it ex
isted prior to its repeal.
On the other hand, as was stated in the opinion of April

28, if you cannot induce the person who has the knowledge
to swear to a complaint you can subpoena him into court
and compel him to answer questions and then upon that tes
timony you can swear upon information and belief that the
law has been violated.

Again, under the federal authorities as cited in the Glo-
dowski case, page 274, you may still swear to a complaint
upon information and belief based upon facts given to you
under an affidavit by someone who has cognizance of the
fact. It seems that our court approvingly cited this prac
tice in the federal court to that effect. But as was said in
the Glodoivski case, a complaint for a search warrant can
not be sworn to upon information and belief when it is
based only upon hearsay testimony.

I hope that the above observations will clear up the ques
tion for you so that you will have no further trouble with it.
JEM

Bonds—Counties—Municipal Borrowing—Under. sec.
67.16, Stats., county board is not required to pass upon va
lidity of bond issue by town thereunder, but it is good pol
icy for county board to withhold matching such bond issue
until irregularities in proceedings taken by town are cured.
County board is to match amount of bond issue of town

under 67.16 before town pays money obtained by bond issue
to county treasurer.

May 10, 1930.
Martin Gulbrandsen,

District Attorney,
Viroqua, Wisconsin.

1. You refer to sec. 67.16, Stats., which authorizes towns
to issue bonds in the manner and subject to the conditions
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therein prescribed, for the original improvement of pros
pective state highways. The money obtained by such bond
issue is to be paid to the county treasurer and credited to
the highway fund to be expended in such town in the con
struction of the particular highways designated in the
bonding resolution.

Subsec. (2) of said section provides:

"No bonds voted under this section shall issue or be valid
unless and until the county board has determined, which it
may do at its option, to match the same with an equal
amount."

You ask whether the county board, before exercising its
option to match the same with an equal amount, must de
termine whether or not the bond issue of the town is valid.
I think that this question may be answered as follows:

It is not the function of the county board to pass upon the
validity of such bond issue. Indeed, under the provisions
<»f subsec. (2) the validity of the bond issue cannot be fi
nally determined until after the county board has determined
to match the same. However, it is suggested as a matter
of sound policy, that the board be fully advised as to the
proceedings taken by the town and, if the proceedings are
shown to be irregular, to withhold matching the bond issue
until the irregularities are cured.

2. You also ask whether the county board has any right
to appropriate money to match such bond issue until after
the town has placed the amount of the bond issue in the
county treasury.

This question is answered in the affirmative. Under the
express provisions of subsec. (2) the bonds cannot be is
sued unless and until the county board has determined to
match the same with an equal amount. Obviously the town
cannot realize any money from the bonds until it can issue
them. It is, therefore, apparent that the town will not
have any money to place in the county treasury on account
of the bond issue until after the county board has deter
mined to match the bond issue.

FGS
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Bndges and Highivays—Public Officers—Highway Mo
tor Police—Shenff—Highway motor police appointed by
county highway committee are supplementary to sheriff
and sheriff is not thereby relieved of duty to preserve peace.

May 10, 1930.

Fred Risser,

District Attorney,
Madison, Wisconsin.

In your letter of April 28, 1930, you state that highway
motor police have been appointed by the county highway
committee pursuant to sec. 82.02, subsec. (15), par, (a),
Stats., and that the sheriff has revoked the commissions as
deputy sheriffs formerly held by such motor police. You
state that a question has arisen as to the respective duties
of such motor police and the sheriff and submit the follow
ing questions.

"(1) If a call is sent in to the sheriff's office that a
drunken driver is being held somewhere in the county by a
police official without a warrant, does the sheriff have the
right to refuse to answer the call?
"(2) If there has been an automobile collision and the

accident is reported to the sheriff's office, does he have the
right to refuse to go out on the call?
"(3) If there is fighting and disorderly conduct and gen

eral disturbance on and along the highway and a call is
placed with the sheriff's office, does the sheriff have the
right to answer this call?"

Sec. 59.24, Stats., makes it the duty of the sheriff, the un-
dersheriff and deputies to "keep and preserve the peace in

their respective counties and quiet and suppress all affrays,
routs, riots, unlawful assemblies and insurrections." This

duty is not abrogated by sec. 82.02 (15), Stats. The high
way motor police provided under this section are supple
mentary to the sheriff and his deputies and do not have con
trol of highway traffic offenses to the exclusion of the sher
iff and his subordinates. However, inasmuch as the duties

of such highway motor police are limited to highway traffic
offenses and as they are especially equipped to handle such

cases, it would be proper for the sheriff to refer calls such
as those described in your questions to the highway motor
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police and to answer such calls only when the highway mo
tor police are unable to take care of the matter properly.
SB

Counties—County Clerk—County Purchasing Agent—
County board can employ county clerk to act as purchasing
agent and compensate him for such services. In perform
ing such work, he would not be acting as county clerk, so
compensation therefor would not be increase in his salary
as county clerk.

May 10, 1930.

Arthur M. Sells,

District Attorney,
Florence, Wisconsin.

You ask if a county clerk can be appointed purchasing
agent pursuant to the provisions of sec. 59.07, subsec. (7),

Stats., and receive compensation for performing such du
ties in addition to compensation received for county clerk.

I do not find anything in the law prohibiting the county
board from making a contract with the county clerk to act
as purchasing agent for the county in addition to perform
ing the duties of his office as county clerk.

It is no part of the duty of the county clerk to act as pur
chasing agent for the county. The salary of the county
clerk is fixed with reference to and for the performance of
his official duties, so if the county board did not impose that
duty upon him as county clerk I see no objection to the
board's employing him to do that work in addition to the
performing of his duties as county clerk and fixing a com
pensation therefor in the same way that it would if it em
ployed some other person, for he would not be acting as
county clerk in performing such work and, therefore, I do
not think it would be increasing his salary as county clerk
during the term.

TLM

17
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Public Officers—Highway Patrolman—Town chairman,
who is member of county board, is not eligible to appoint
ment as patrolman on county trunk highway system.

May 10, 1930.

William E. Thurston,

District Attorney,

Durand, Wisconsin.

You submit for our consideration the following facts:

"A was appointed patrolman on a county trunk highway
in Pepin county by the highway committee of said county.
At the time of the appointment A was chairman of a town
ship in said county and after his appointment was re-
elected as such officer. The question arises as to whether
or not the chairman of the township who is a member of
the county board has a right to hold both positions, chair
man and patrolman."

In X Op. Atty. Gen. 416, it was held that a member of the
county board of supervisors cannot lawfully be appointed a
patrolman on county highways. See also XII Op. Atty.
Gen. 353.

In XIII Op. Atty. Gen. 164, it was held that a town chair
man is not eligible to appointment as patrolman on the
county systems of prospective state highways and the state
trunk highway system, but that such ineligibility does not
extend to other members of the town board.

Sec. 66.11, subsec. (2), Stats., provides:

"No member of a town, village, or county board, or city
council shall, during the term for which he is elected, be eli
gible for any office or position which during such term has
been created by, or the selection to which is vested in, such
board or council."

See also sec. 348.28, Stats.
Under sec. 59.03, subsec. (2), the town chairman is a

member of the county board. Therefore, under the provi
sions of sec. 66.11 (2), a town chairman is not eligible for
appointment as patrolman on a county trunk highway. In
the case of Henry V. Dolen, 186 Wis. 622 (1925), it was

held that sec. 348.28 applies as well to contracts for per

sonal services as to contracts for materials, and this case
by implication overrules the case of Menasha Wooden Ware
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Co. V. Winter, 159 Wis. 437 (1915), where it was held that
this section (348.28) does not cover contracts for personal
services.

It must therefore be held that a chairman of a township
who is a member of the county board is not eligible for ap
pointment as patrolman on a county trunk highway.
HHN

Banks and Banking—Trade- Regulation—Sec. 220.15,
Stats, (bank collection code), does not relieve drawee of
check from making presentation within reasonable time as
term is used in sec. 118.62, Stats.

County is discharged from liability to extent of loss
caused by delay when county orders or checks are not pre
sented to county depository within reasonable time.

May 12, 1930.
Manfred S. Block,

District Attorney,
Platteville, Wisconsin.

You say that on April 14 the Fennimore State Bank,
your county depository, went into the hands of the state

commissioner of banking. At that time there were a large
number of county orders or checks which had been cashed
by various banks but which had not reached the Fennimore
State Bank for payment until after it had gone into the
hands of the receiver. You state that the checks were gen
erally presented for payment in compliance with sec.
220.15, Stats., but were not generally presented within what
has been held to be a reasonable time in the court decisions

construing sec. 118.62, Stats. You ask whether payment
of these amounts should be made at this time by the county.

Sec. 118.62, Stats., provides:

"A check must be presented for payment within a reason
able time after its issue or the drawer will be discharged
from liability thereon to the extent of the loss caused by the
delay."

Under this section the failure to present a check within
a reasonable time discharged the county from liability
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thereon to the extent of the loss caused by the delay. Nec
essarily, therefore, the county cannot very well make pay

ment of these checks or orders at the present time without
determining the amount of loss occasioned to the county by
reason of the failure to present the orders or checks within

a reasonable time.

Sec. 220.15, Stats., known as the "bank collection code,"
refers only to obligations and duties of banks in the collec
tion of checks, notes or other instruments providing for the

payment of money, and does not relieve the drawee of a
check from making presentation within a reasonable time
as that term is used in sec. 118.62, Stats.
ML

CHmiml Law—Adultery—Rape—Keeping Premises for
Unlawful Purposes—Severson Law—Crime of adultery as
defined in sec. 351.01, Stats., is felony.

Crimes of rape as defined in sees. 340.46 and 340.47 are
felonies.

Keeping disorderly house is misdemeanor unless it is
crime defined under 351.12 (keeping premises for unlawful
purposes) ; in that case it is felony.

Violation of Severson act was not felony.

May 12, 1930.
Board of Control.

You state in your communication of April 26 that one A

was committed to the house of correction by the municipal
court of Milwaukee county to a term of from one to five
years for the crime of adultery; that his criminal record
shows that he was found guilty on September 21, 1925 of
the crime of rape and fined $100 and costs; on July 9, 1928
he was found guilty and fined $100 and costs as the keeper
of a disorderly house ; on June 8, 1928 he was fined $200
and costs for violation of the Severson law.

You ask whether any of the offenses for which this man
was convicted constitute a felony. You say that if the sen
tence he is now serving is his first conviction of a felony,
then he would be eligible to parole consideration; if any of
the offenses of which he was heretofore convicted constitute
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a felony then he would not be eligible to parole considera
tion until he shall have served one-half of his maximum
term.

The crime of adultery is defined in sec. 351.01, Stats., and
is a felony. The crime of rape is defined in sec. 340.46 and
sec. 340.47, Stats., and is a felony. The crime of keeping a
disorderly house may be a violation of a city ordinance, and
that would not be a felony, but if he is guilty or was con
victed of keeping premises for unlawful purposes as de
fined in sec. 351.12 that would also be a felony, but as the
fine imposed was only §100 it could not be the crime defined
m said section, as no fine can be imposed under that section.
A violation of the Severson act is a misdemeanor and not

a felony.
JEM

Fish and Game—Fur Farm Licenses—One who does not

take out fur farm license when in possession of muskrats
should be requested by conservation commission to take out
such license and if he refuses to do so should be prosecuted
under sec. 29.39, Stats., for unlawfully having game in pos
session.

May 12, 1930.
Conservation Commission.

In your recent communication you refer to an official
opinion to your department under date of January 23, XIX
Op. Atty. Gen. 36, where it was indicated that the purchase
of muskrats from the person holding a fur farm license is

himself also required to have a fur farm license. You state
that on the basis of a memorandum obtained from the se

curities division of the railroad commission, dated January
2, 1930, it is indicated that trios of muskrats were sold by
the company to a number of individuals, which you name in
your letter; that there is also a communication in the files

of the conservation commission from the securities division

of the railroad commission under date of August 20, 1929,
which indicates that the individuals listed on an attached

sheet in Bulletin No. 7 issued by the company profited un
der the operation of the Hudson Seal Fur Company; that
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none of the individuals listed in these two communications

have taken out a license as indicated necessary in the
opinion of the department referred to.

You also state that there is no amendment of the original
application filed by the company whereby they indicate
themselves to be the owner or lessee of the land involved

and covered by the fur farm license.
You ask to be advised as to whether there is a present de

sirability to proceed against these individuals of which
there is record of alleged ownership.

Answering your communication will say that the next
step in order for you to take is to demand of these parties
full compliance with the rules and regulations of the con
servation commission, and that they secure a license for a
fur farm. If they do not do so after being notified, the
matter should be turned over to the district attorneys in the
counties in which the oflense against sec. 29.39, Stats., is

committed.

JEM

Appropriations and Expenditures—Counties—C o u n t y
board may appropriate public funds for erection of monu
ments to memory of distinguished citizens of county only
by procedure under provisions of subsecs. (3) and (4), sec.

45.05, Stats., when authorized by vote of electors of county.

May 12, 1930.
Verne G. Lewellen,

District Attorney,
Green Bay, Wisconsin.

The first paragraph of your letter reads as follows:

"I wish that you would render me an opinion upon the
following set of facts: A citizens committee, for the pur
pose of erecting a statue known as the Bedore statue has
raised $8500 by public subscription. They now wish to
turn over to the county board the $3500 that they have
raised as a gift, if the county board will in turn appropriate
a sufficient amount of money to pay the balance of the
money necessary for the completion of the statue. The
amount necessary for the county board to appropriate will
be in the neighborhood of $4000. This statue is not a me-
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morial but is to be used and owned by the county to beau
tify the court house lawn."

Your first question is:

"Does the county board have the power: 1st to accept
the gift above mentioned?"

The answer is "yes," separated from other things or in
the abstract, for the reason that the taxpayers could not be
injured or affected by it. It can be accepted to beautify
the lawn or for any other legitimate purpose but not if
given on the condition that §4,000 be added to it of the tax
payers' money unless the law and the statute is followed.
See answer to second question.
Your second question is:

"Does the county board have power to appropriate money
for the buying and erection of a statue for the improvement
and beautifying of county property, namely the county
court house lawn?"

This question is answered "no" for the following rea
sons:

The county exercises certain governmental functions del
egated by the state, and the statute not only provides for
the creation of counties, but fixes their powers, limitations
and liabilities.

In the case of Frederick v. Douglas County et at., 96 Wis.
411, 416, 417, the court said;

"* * * Counties are, at most, but local organizations,
which, for the purposes of civil administration, are invested
with a few functions characteristic of a corporate exist
ence. They are local subdivisions of the state, created by
the sovereign power of the state, of its own sovereign will,
without the particular solicitation, consent, or concurrent
action of the people who inhabit them* * *. They are
purely auxiliaries of the state; and to the general statutes
of the state they owe their creation, and the statutes confer
upon them all the powers they possess, prescribe all the du
ties they owe, and impose all liabilities to which they are
subject. Considered with respect to the limited number of
their corporate powers, the bodies above named rank low
down in the scale or grade of corporate existence, and hence
have been frequently termed 'quasi corporations.'"
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There is express statutory power given to a county for
the erection of monuments to the memory of distinguished
citizens. If this statue were erected on the pretense of
beautifying the court house grounds, then monuments to
soldiers and sailors and other distinguished citizens (of

which Brown county has many) could be erected for the
same purpose. This would lead to absurdity.

Subsec. (3), sec.*45.05, Stats., reads as follows:

"Any county may, pursuant to referendum vote as pro
vided in subsection (4), appropriate not exceeding ten
thousand dollars for the erection of a suitable monument or
building to commemorate the deeds of soldiers and sailors
who served the nation in the late civil war; and may also
appropriate funds for the erection of monuments to the
memory of distinguished citizens of the county."

The procedure outlined in subsec. (3), sec. 45.05, Stats.,
quoted herein and of subsec. (4), sec. 45.05, Stats., not
quoted on account of its length but which in short provides
for a referendum vote on the question, is the only safe way

to proceed.

JWR

Public Officers—Malfeasance—Town Chairman—Chair

man of town board may not work upon highways of town
and collect wages therefor.

May 12, 1930.
John A. Thiel,

District Attorney.
Mayville, Wisconsin.

You say that a complaint has been made that a certain
town chairman, besides taking care of his duties as town
chairman and receiving his regular pay per diem, works
upon the highways, supervises the construction of high
ways and has collected and made a charge against the town
at the rate of $8.00 per diem, and you ask if that is in viola
tion of sec. 348.28, Stats.
I think your question must be answered in the affirma

tive. His employment under the conditions you have spe
cified must be based upon contract with the board, either
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directly or' through the superintendent of highways ap
pointed by the town board under sec. 81.01, so that he
would have an interest in that contract of employment and
would have an interest in having the compensation to be
paid therefor and in allowing the bill, whether correct or
not, which would be inconsistent with his duty to the town
as a member of the town board.

TLM

Minors—Adoption—Board of control has not been given
power in sec. 322.04, subsec. (2), Stats., to give consent to
adoption of child unless permanent care, custody or guar
dianship of such child has been legally transferred by juve
nile or other court of competent jurisdiction to such board.

May 15, 1930.

Board of Control.

You state that there has been submitted to your board by
the county court of Dane county a request that the board
consent to the adoption of a child under sec. 322.04, subsec.
(2), Stats. You state that in the case in question the juve

nile court has terminated the parental rights, but there has
been no transfer of the permanent care, custody or guar
dianship of the child to the state board of control.
You desire to be advised if your board can give consent

under said paragraph without the formal transfer of the
care, custody or guardianship of the child by a juvenile
court or other court of competent jurisdiction.

Sec. 322.04 (2) reads thus:

"Consent shall not be required of parents whose parental
rights have been terminated by order of a juvenile or other
court of competent jurisdiction; provided, however, that in
such case adoption shall be permitted only on consent of
the state board of control, or of the licensed child welfare
agency, or county home for dependent children, to which
the permanent care, custody or guardianship of such child
has been transferred by a juvenile or other court of compe
tent jurisdiction."

The question confronting us is whether the clause follow
ing the word "children" in the last part of the above para-
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graph, which reads "to which the permanent care, custody
or guardianship of such child has been transferred by a ju
venile or other court of competent jurisdiction" modifies

and is applicable not only to the phrase immediately preced
ing, reading "or county home for dependent children," but
equally as well to the phrase "of the licensed child welfare
agency" and also of the state board of control.

The grammatical construction of the sentence is such

that the last clause limits all three preceding phrases. The
fact that the word "children" is followed by a comma would
indicate that all three preceding phrases are modified by
the clause following them. That this is the correct con

struction seems evident from the spirit of this law. It

would be far reaching to hold that the state board of con
trol or any licensed child welfare agency, although they
have had no connection with the child and know nothing of

the child, could give consent to its adoption. The safe and
apparently correct construction of this provision of the law
is that neither the state board of control nor any licensed
child welfare agency or county home for dependent children
can give consent to the adoption of a child unless the per
manent care, custody or guardianship of such child has been
transferred by a juvenile or other court of competent juris
diction to such board of control, licensed child welfare
agency, or the county home for dependent children.
JEM

Fish and Game—Indians—Whether state court has ju
risdiction to prosecute Indian for spearing fish on lake
within Indian reservation depends upon whether such In
dian has been allotted under certain treaty (1854) or un
der act of 1887.

May 15, 1930.
A. M. Sabin,

District Attorney,
Hayward, Wisconsin.

In your communication of May 6 you state that an Indian
has been arrested and charged with spearing game fish on
a lake within the boundaries of the Lac Court Oreilles In-
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dian reservation; that the riparian land adjoining the lake
where the spearing was done is now owned by a white man.
You inquire whether the state courts have jurisdiction.

You do not give sufficient facts for us to give you a definite
answer to your question. We are not informed whether
the Indian in question is an allottee of the United States
and whether he is a full citizen of the United States and

subject to the laws of the state and the United States.
As to the jurisdiction of the state courts in cases where

the Indian or defendant is a voter and is a United States

citizen and an allottee, distinction is made in the cases de
pending upon the nature of the allotment, as to whether it
is a restricted allotment under some treaty or an allot
ment under the act of 1887, 24 Stats, at Large 388. You

have not given us the information concerning this question.
You are referred to an opinion rendered on September 3,

1915 to the conservation commission of Wisconsin which I
think will answer your question. IV Op. Atty. Gen. 731.
That opinion also refers to and quotes from an opinion to
John A. Sholts, state fish and game warden under date of
March 4, 1913, I Op. Atty. Gen. 296. See also IV Op. Atty.
Gen. 798. A careful reading of this opinion and inquiry
as to the defendant relative to his status as an allottee and
citizen will make it possible for you to answer correctly the
question which you submitted to this department.
JEM

Public Officers—Street Commissioner—Village Presi
dent—Offices of village president and village street commis
sioner are incompatible.

May 15, 1930.

H. R. SALEN,

District Attorney,
Waukesha, Wisconsin.

You inquire whether or not the office of village president
is compatible with the office of village street commissioner.
By sec. 61.34, subsec. (7), Stats., it is provided that one or
more street commissioners may be appointed by the village
board. By sec. 61.24, Stats., the village president is de-
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dared to be a village trustee with authority to vote as such,
and is, therefore, a member of the village board.

Sec. 66.11 (2), Stats., is as follows:

"No member of a town, village or county board, or city
council shall, during the term for which he is elected, be elig
ible for an office or position which during such term has
been created by, or the selection to which is vested in, such
board or council."

It is evident, therefore, that the offices of village presi
dent and village street commissioner are incompatible.
SB

Public Officers—City Szipervisor—Malfeasance—Super
visor elected from city is city officer and may not be inter
ested in contracts with city.

May 15, 1930.

H. R. Salen,

District Attoimey,
Waukesha, Wisconsin.

You inquire whether a county supervisor from a city who
is paid by the county and is not under any supervision or
regulation of the city, is a city officer and subject to the rule
prohibiting city officers from doing business with the city.
By sec. 62.09, subsec. (1), par. (a). Stats., a supervisor

is declared to be an officer of the city. In the same section
[62.09 (2) (c), and 62.09 (7) (d)] it is provided that
such officers may not have any pecuniary interest in any
contracts to which the city is a party. In view of the fact
that supervisors elected in cities are by statute made city
officers, they are also, no doubt, amenable to the penalties
imposed by sec. 848.28, Stats., with respect to malfeasance
as city officers.
The above conclusion is in harmony with a previous rul

ing of this department, in XII Op. Atty. Gen. 279 and no
reason is perceived at this time for deviating from the hold
ing there made.

SB
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Agriculture—Agricultural Statistics—Public Officei-s
Assessor—It is duty of assessor of each village, city and
town to collect such statistics in relation to principal farm
products and agricultural resources as may be required by
department of agriculture and markets.

May 16, 1930.
Charles L. Hill, Co7mnissioner,

Depai'tnmit of Agriculture a7id Markets.
In your communication of March 24 you ask if a village,

city or town can refuse to pay the assessor for his services
if he fails to collect or neglects to transmit agricultural sta
tistics.

Sec. 68.07, Stats., provides:

"(1) It shall be the duty of the assessor of each vil
lage, city, town or county, at the time of making the annual
assessment of property, to collect such statistics in relations
to the principal farm products and agricultural resources
as may be required by the department of agriculture.
Such tabulation of statistics shall be forwarded to the de
partment of agriculture on the date of the meeting of the
town board of review, but not later than July fifteenth; and
a summary thereof, in duplicate, shall be delivered at the
same time to the town clerk, one of said duplicates to be for
warded without delay to the county clerk.
"(2) The department of agriculture shall prepare and

furnish to the proper officers such blanks and instructions
as may be necessary for carrying out the provisions of this
section."

Thus it is made a part of the duties of an assessor to collect
statistics in relation to the principal farm products and ag
ricultural resources. The department of agriculture has
prepared and there is furnished to each assessor the proper
blanks upon which to make the necessary tabulations. It is
also a part of the assessor's duty to see that the tabulation
of statistics shall be forwarded to the department of agri
culture on the date of the meeting of the town board of re
view, but not later than July 15; a summary in duplicate
shall be delivered at the same time, not later than July 15,
to the town clerk, who shall forward one of said duplicates
without delay to the county clerk.

If the assessor fails to carry out the provisions of sec.
68.07, a remedy is given by sec. 68.09, which provides:
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"If any town, city or village clerk shall have failed or
neglected to transmit to the county clerk the statement re
quired by section 68.01, or if any assessor shall have failed
or neglected to return the complete schedule of the deaf and
dumb, blind, insane and idiotic persons as required by sec
tion 68.08, or to make and file with the county clerk the cer
tificate required by section 68.07, for ten days after the
time he is required by law to transmit or make the same,
the county clerk shall in either case send a messenger to
such clerk or assessor who has so failed or neglected to pro
cure the same, and such messenger shall be entitled to re
ceive three dollars per day and ten cents per mile for each
mile necessarily traveled in the discharge of his duty, to be
paid out of the county treasury on the order of the chair
man of the county board and county clerk. The amount so
paid shall be charged to the proper town, city or village and
added to and collected with the next county tax apportioned
thereto. The county clerk shall, immediately after having
sent any such messenger, notify the treasurer of the proper
town, city or village of the amount of the expense so in
curred, and such treasurer shall deduct such amount from
the compensation of such delinquent clerk or assessor."

Thus the county clerk can secure the certificate required
by sec. 68.07 and charge the expense of securing it to the
proper town, city or village. The treasurer of the proper
municipality shall in turn deduct the amount from the com
pensation of the delinquent assessor.

RMO

Banks and Banking—Trust Company Banks—Trade
Regulation—Warehoitse Receipts—Trust company bank
cannot lend money on obligations secured by warehouse re
ceipts.

Certificate of deposit bearing clause reserving right to
time notice cannot be computed as part of legal cash re
serve of trust company bank.

May 19, 1930.

Honorable C. F. Schwenker,

Commissioner of Bo.nking.
You submit for opinion the following questions:

"Can a trust company bank lend money on obligations
secured by warehouse receipts on perishables, such as
seeds, poultry, etc.?"
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Subsec. (11), sec. 223.03, Stats., provides in part:

"Such corporation may loan money upon unincumbered
real estate lying and being in the state of Wisconsin and
states immediately adjoining the state of Wisconsin, to wit:
Michigan, Illinois, Iowa, and Minnesota; and upon securi
ties other than personal notes or commercial paper or obli
gations secured solely thereby; may receive time deposits
and issue its notes, certificates, debentures, and other obli
gations therefor, payable at a future date only, not earlier
than thirty days from the date of such deposit; it shall not
receive deposits subject to draft, order, or check, or pay
able upon demand, issue bills to circulate as money, or deal
in bank exchange. * *

Under this subsection a trust company bank may lend on
secwities other than personal notes or commercial paper or
obligations secured solely thereby. Unless warehouse re
ceipts are "securities," as that term is used in the statute,
of course trust company banks may lend no money on them.
The securities law contains the following definition:

" 'Security' or 'securities' include all bonds, stocks, land
trust certificates, collateral trust certificates, mortgage cer
tificates, certificates of interest in a profit-sharing agree
ment, notes or other evidences of debt, or of interest in or
lien upon any or all of the property or profits of a company;
and all interest in the profits of a venture and the notes or
other evidences of debts of an individual ; and any other in
strument commonly known as a security." Subsec. (7),
sec. 189.02, Stats.

The railroad commission so far has not considered ware
house receipts as coming within this definition of securi
ties.

In Creasy Corporation v. Enz Bros. Co., 177 Wis. 49, 52
(1922), the supreme court, in considering the securities
law, said:

"» ♦ » Its purpose was to protect the residents from
the purchase of worthless obligations for the payment of
money in whatever form such obligations took."

A warehouse receipt is not an obligation for the payment
of money. It is merely a paper representation of goods
stored in a warehouse.

In Will of Stark, 149 Wis. 631, 657 (1912), where one of
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the questions involved was whether certificates of bank
stock were "securities" as the term was used in a certain
will, the court said:

*  * While the word 'securities,' construed strictly,
does not cover corporate stock, but rather bonds or evi
dences of debt, it has undoubtedly acquired a much broader
meaning by general usage. It is said in 25 Am. & Eng.
Ency. of Law (2d ed.) at page 180. 'The term in its broad
est sense embraces bonds, certificates of stock, promissory
notes, bills of exchange, etc.' The Century Dictionary de
fines 'securities' as 'evidences of debt, or of property, as a
bond or certificate of stock.' See 1 Cook, Corp. (6th ed.)
sees. 14 and 305, to the same effect. Indeed it may be said,
we think, to be matter of common knowledge that the word
is generally used in this broad sense."

See, also, Estate of Pierce, Yll Wis. 104 (1922).
Whether warehouse receipts should be considered as se

curities depends, then, on whether they are so considered in
general usage. While negotiable warehouse receipts are
frquently used as security for loans in commercial banking,
they are not considered securities as that term is ordinarily
used in speaking of investing in or buying securities. It
must be held, therefore, that warehouse receipts are not se
curities as that term is used in the statute relating to trust
company banks, and that consequently trust company banks
cannot lend money on obligations secured by warehouse re
ceipts.
You also ask the following question:

"In computing the reserve requirements of trust com
pany banks, may a certificate of deposit, bearing a clause
reserving the right to a time notice, be computed as a part
of its legal cash reserve?"

' Sec. 223.04, Stats., provides;

"Every such corporation shall, at all times, have in its
possession, in lawful money, or subject to call in any bank
ing institutions approved by the commissioner of banking,
a reserve fund of not less than twelve per cent of its de
posits."

This section requires the reserve to be in the trust com
pany's possession in lawful money or "subject to call" in
a banking institution. "Subject to call" is understood in
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banking circles as meaning money which is payable im
mediately on demand. A certificate of deposit bearing a
clause reserving the right to a time notice cannot be consid
ered as subject to call and hence cannot be computed as part
of the legal cash reserve of a trust company bank.
ML

Peddlers—Transient Merchants—Dealer in automobiles

who transports number of secondhand automobiles from
his regular, established place of business to another city,
where he rents vacant lot and sells them, is transient mer
chant and should procure license.

May 19, 1930.
George Warner,

Chief Inspector of Weights and Measures.

You state that a dealer in automobiles ships or transports
a number of secondhand automobiles from his regular place

of business to another city, where he rents a sufficient space
of ground and places his automobiles thereon and offers
them for sale and sells therefrom. The space is rented

temporarily and the owner of the automobiles has no inten
tion of doing business from this locality permanently.
You ask if the automobile owner is a transient merchant

and required to obtain a license under sec. 129.05, Stats.
Merchandise is defined by Webster to be "the objects of

commerce; whatever is usually bought and sold in trade or
market, or by merchants." The Funk & Wagnalls Stand
ard Dictionary defines "merchandise" as "anything mov
able customarily bought and sold for profit." A "mer
chant" has been defined as one who buys and sells "any spe
cies of movable goods for gain or profit." In re Jopp, 274
Fed. 494, 495; Rosenhaum v. City of Newbern, 24 S. E. 1, 2.
From these definitions it is clear that an automobile is mer

chandise and that one who sells automobiles is a merchant.

Sec. 129.05, subsec. (1), provides:

"A transient merchant within the meaning of sections
120.01 to 129.24 is defined as one who engages in the vend
ing or sale of merchandise at any place in this state tempo
rarily, and who does not intend to become a permanent
merchant of such place. No person shall engage in or foi

ls
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low the business or occupation of a transient merchant, as
herein before defined, at any place in this state without first
obtaining a license authorizing him to do so."

You state that the party in question has no intention of
doing business from this location permanently. This being
the case, the person is a transient merchant under sec.
129.05 and must procure a license from your department.

RMO

Automobiles—Law of Road—In order to justify action
for revocation of license judgment in sec. 85.08, subsec.
(10), par. (e), Stats., must relate to cause of action which
accrued after law went into effect.

May 20, 1930.

Herman C. Runge,
District Attorney,

Sheboygan, Wisconsin.
You state that you have been requested to institute pro

ceedings for the revocation of a motor vehicle operator's li
cense as provided in sec. 85.08, subsec. (10), par. (e),
Stats., which became effective on May 9,1929 (ch 74, Laws
1929), under the following state of facts:

"A operated a motor vehicle negligently and caused dam
age to B's automobile and the person of B, for which B re
covered a judgment on the 26th of July, 1929. The acci
dent occurred prior to May 8th, 1929 * *

You refer to the opinion rendered by this department on
February 13, 1930 XIX Op. Atty. Gen. 63, and inquire
whether it is necessary that the accident resulting in the
judgment should occur subsequent to the effectiveness of
the statute, in order to justify the institution of revocation
proceedings.

In the opinion to which you refer it was held that this
statute is prospective in its effect and that an unsatisfied
judgment entered prior to May 9, 1929, cannot be consid
ered as a cause for revocation. The same line of reasoning
leads, as you suggest, to the conclusion that if the law is
prospective, it should not be applied in cases where the
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right of action accrued prior to the effectiveness of the law.
Under the statute of limitations an action for damages re
sulting from an automobile accident may be instituted
within six years, and after the action is begun it may be de

layed for a considerable length of time before judgment is
actually entered. If the statute were to be construed as
applying to all judgments entered after the law became ef
fective, irrespective of when the underlying right of action

accrued, it might reach back in some cases to accidents
which occurred seven or eight years or even longer before
the law became effective. Such a construction would char

acterize the law as retroactive.

It is the opinion of this department that the provisions of
sec. 85.08 (10) (e) do not warrant the revocation of a li
cense in cases where the original right of action upon which
the judgment is based accrued before the date upon which
said statute became effective the day after publication,
namely, May 9, 1929.
SB

Taxation—Tax Sales—X is not entitled to refund under

sec. 75.22, Stats., upon void tax certificates in question be
cause such claim is barred by statute of limitations pro

vided in sec. 75.24. Sec. 75.22 does not provide for refunds
upon tax redemption receipts.

May 22, 1930.

J, W. Bernard,

District Attorney,

Washburn, Wisconsin.

You state that while Bayfield county was the owner of a
tax certificate of a sale held on May 18,1915, X became the
assignee of tax certificates purchased by an individual at
tax delinquent sales of 1917, 1919 and 1920; that X took a
tax deed on the 1917 certificate on or about the 19th day of
July, 1920; that X obtained tax redemption receipts for the
years 1918, and 1921 to 1928, inclusive; and that X has pre
sented an invoice to the county requesting a refund for
moneys paid for the three tax certificates and the nine tax
redemption receipts.
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Under the provisions of sec. 75.32, Stats,, these tax cer
tificates which X acquired are void, So much of said sec
tion as is here material reads:

"Real property upon which the county holds any certifi
cate of tax sale shall continue liable to taxation and to sale
for unpaid taxes, and the county shall be the exclusive pur
chaser at the sale-, * *

The court held in Foster v. Sawyer County, 197 Wis. 218,
that the above quoted section is mandatory and the sale to
another is void and entitles such other to a refund of the

moneys paid upon presentation of the proper claim to the
county as provided for in sec. 75.22, Stats. The decision in
the Foster case overrules the opinion of this department
appearing in X Op. Atty. Gen. 354.
Under the ruling in the Foster case X is entitled to re

fund under the provisions of sec. 75.22, Stats., unless such
refunds have been barred by the statute of limitations pro
vided in sec. 75.24, Stats. This statute provides that every
claim against the county for the recovery of any money on
account of defective and void tax certificates must be com

menced or presented within six years from the date of such
certificates. Accordingly, X's claim for refunds from the
county for the tax certificates issued in 1917, 1919 and 1920
are barred by this six-year period of limitation. See
Oberrich v. Fond du Lac County, 63 Wis. 216, Baker v.
Supervisors of Columbia Comity, 39 Wis. 444, Eaton v. Su
pervisors of Manitowoc County, 40 Wis. 668.

It is to be noted that sec. 75.22, Stats., authorizes the
county to make refunds only upon invalid tax certificates
and does not include by specific enumeration tax redemp
tion receipts therein. Therefore X is not entitled to any
refund for moneys expended in the redemption of the lands
involved on account of holding tax redemption receipts ob
tained since the issuance of these void tax certificates.

The foregoing decision does not work any hardship upon
X in view of the fact that he has obtained a title to the
lands in question which cannot be successfully attacked by
either the original owner of the land nor the county. Sees.
75.27 and 75.30, Stats., have barred the original owners of
said land, and sec. 75.20, Stats, precludes the county from
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commencing any action against X for the recovery of said
lands fifteen years from the date of the sale of said certifi
cate to the county, which was, in the instant case, May 18,
1915, and which period will have run in X's favor in a very
short time.

AJM

School Districts—Assets and liabilities of old districts

annexed to city as provided by sec. 66.025 should be divided
and apportioned.
Members of old school district board who reside in terri

tory annexed to city continue to be such officers to end of

their terms, as provided by sec. 17.08 (4) as amended.

May 22, 1930.

John Callahan, State Superintendent,
Depart7nent of Public Instruction.

You enclose a letter from officers of a school district in

Milwaukee county in which it is stated that a portion of the
school district has been taken into the city of Milwaukee
and two of the school district officers reside in the territory

so annexed; that it appears that no division of the assets
has been made between the district and the city; that the
children of the annexed portion continue to attend school in
the old district, the school house not being in the annexed
portion. It appears that the two members of the school
board desire to be advised as to their present status on the
old school board.

You are advised that it is difficult for this department to
advise with certainty as to such questions without all of the
proceedings taken, for you can see they may be legal or may
be illegal. However, assuming the territory was annexed
to the city under the provisions of sec. 66.025, Stats., then
there should have been a division or apportionment of the
assets and liabilities of the old district in the manner pro

vided in sec. 66.03. If that has not been done, I think it
should be done at the earliest opportunity. If the division
was actually made and completed as provided in that sec-
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tion, then, of course the children in the part annexed to the
city should attend the city school.
Under the provisions of sec. 17.03 (4), as amended by

the Laws of 1929, the members of the old district board who
are now inhabitants of the city continue to be members of
the old district school board to the end of their oiRcial

terms.

TLM

Appropriations and Expenditures—Conservation Com
mission—Public Lands—State Parks—Sec. 20.206, Stats.,

makes appropriation of $50,000 to state conservation com
mission for roads in state park areas; this amount is avail
able from appropriation of $150,000 made to state highway
commission by subsec. (6), sec. 20.49.

May 22, 1930.
Theodore Dammann,

Secretary of State.

Attention O. C. Brandt, Auditor.
You refer to certain appropriation statutes, as follows:
Sec. 20.206, Stats. 1927, appropriates from the general

fund to the state conservation commission, on October 1,
1925, and annually thereafter,

"Fifty thousand dollars, as provided by subsection (6) of
section 20.A9, for the construction and maintenance of
roads in the state park areas and of roads leading from the
nearest state trunk highways to the park areas. All work
done under this subsection by the state conservation com
mission shall be determined upon jointly with the state
highway commission, and all construction shall be per
formed in accordance with plans, specifications and con
tracts, or other arrangements, approved by the said high
way commission. * *

The initial paragraph of sec. 20.49, Stats. 1927, appro
priates from the general fund to the state highway commis
sion an amount equal to the surplus of the motor vehicle
registration fees, operator's license fees, and motor vehicle
fuel taxes paid into the general fund. "This amount shall
be apportioned and distributed by the state highway com-
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mission as follows:" Then follow numerous subsections.

Subsec. (6) of said section provides, in part.

"On October 1, 1925, and annually thereafter, fifty tkovr
sand dollars for the construction and maintenance of roads
in the state park areas and for roads leading from the most
convenient state trunk highways to state park areas. All
work done under this subsection shall be done by the state
conservation commission in accordance ivith subsection
(IJf.) of section 20.20 and shall be determined jointly with
the state highway commission and be performed in accord
ance with plans, specifications and contracts, or other ar
rangements, approved by the highway commission.

* »

You state that the department of state and the depart

ments interested have always considered the above two

quoted provisions as providing one appropriation, ?50,000,

and that this has been set up on your appropriation records

under the conservation commission. (It may be stated pa

renthetically that your construction seems correct. Both
the language and the history of the two provisions indicate
that the legislature did not intend supplementary appropria
tions, but did intend one appropriation of |50,000 to the

state conservation commission for roads in the state park

areas, the amount to be available from the appropriation
provided by subsec. (6), sec. 20.49. The history of the two
provisions is shown by an examination of sec. 20.04 (3) (f)
and sec. 20.20 (14), Stats. 1923, and of sec. 20.206 and sec.
20.49 (6), Stats. 1925 and 1927.)
You also refer to subsec. (6), sec. 20.49, Stats. 1929,

which, as amended by ch. 417, Laws 1929, provides in part,

"On October 1, 1929, and annually thereafter, one hun
dred fifty thousand dollars, for the construction and main
tenance of roads in the state parks and state forests and
other public lands as defined in chapter 24, and for roads
leading from the most convenient state or federal trunk
highways to such lands. All work done under this subsec
tion shall be determined and be done by the state coTiserva-
tion commission for state park and forest lands, and by the
land commission for other classes of public lands, jointly
ivith the state highway commission and the county board of
the county wherein the lands affected are situated, and in
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accordance with plans, specifications and contracts or other
arrangements, approved by the highway commission.
♦  ♦ ♦"

Sec. 20.206 was not amended in 1929.
The question which you present is; What was the ap

propriation to the conservation commission under sec.
20.206 on October 1, 1929?

It will be noted that the appropriation made to the con
servation commission by sec. 20.206 is for the purposes of
roads in the state park areas. It will be noted further that
while subsec. (6) of sec. 20.49 now makes available the sum
of $150,000, it makes this sum available for the purposes
of roads in the state park areas, and in the state forests and
other public lands. This being so, it can hardly be said
that the legislature intended to increase to $150,000 the ap
propriation to the conservation commission for roads in the
state park areas, under sec. 20.206. At the same time, by
retaining sec. 20.206, without amendment, it would seem
that the legislature intended that the amount therein ap
propriated to the conservation commission for roads in the.
state park areas should continue to be available out of the
amount appropriated by subsec. (6), sec. 20.49.

The question submitted is, therefore, answered' as fol
lows:

The appropriation to the conservation commission under
sec. 20.206 for roads in the state park areas was, on Oc
tober 1, 1929, the sum of $50,000 and this amount is avail
able from the appropriation of 8150,000, provided by sub
sec. (6), sec. 20.49.
FCS
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Insurance—Amendments to Articles—Method of amend

ing articles of association of benevolent association which
provide for method of amending such articles more string
ent or specific than general statutory provisions must be
followed, any by-law or provision of its constitution adopt
ed by such association notwithstanding.

It is duty of commissioner of insurance to refuse to ac
cept for filing any amendment to such articles not adopted
in conformity with said articles of association.

May 26, 1930.

M. A. Freedy,

Commissioner of Insurance.
You have submitted proposed amendments to articles of

organization of the South Slavic Benevolent Union which
have been submitted to you for filing. You also submit
copy of the original articles and by-laws of the association,
and a brief by Nicholas F. Lucas, attorney for the associa
tion, on the validity of the amendments and your duty to file
the same, together with your letter to him advising that be
cause the amendments to the articles were not adopted by
referendum vote of the members of the association as pro

vided by article XIII of the articles of organization you
could not and would not file the same. You state your rea
sons for refusing to file the same and request an opinion of
this department as to whether or not you should accept the
proposed amendments for filing.
You then say:

"It appears to us that the situation here involved is some
what different than in the case where a corporation files its
articles and amendments with the secretary of state, in that
the commissioner of insurance has certain supervisory pow
ers with reference to fraternal societies. We do not doubt
that proposed amendments adopted by ordinary commercial
corporations under similar circumstances should be ac
cepted for filing by the secretary of state but we feel that
since the commissioner of insurance is presumed to protect
the rights of the individual members of a fraternal society
it is his duty to file only such amendments as are properly
adopted in accordance with the statutes of this state and
the rules of the society."

I think your position is correct. See, 180.07, Stats., pro
vides that the articles of organization may be amended "by
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a vote of two-thirds of all the stock outstanding" as there
provided, unless a greater vote shall be required in its arti
cles, and it specifically provides that amendments "shall be
adopted only in accordance with the articles, if a mode of
amending the same shall have been therein prescribed."
That clearly recognizes the right of a corporation or as

sociation to prescribe a more stringent rule for amending
its articles, and that should apply to a mutual or volunteer

insurance corporation in the same way as any other cor
poration, and should be guarded with greater care than in
the ordinary corporations, for it must be assumed that the
members join the association with reference to that right
as fixed in the original articles and it cannot be changed
without their consent although it may not have been neces
sary to put that in the articles in the first place.

I do not think that a specific provision as to the method of
amending the articles, put in the articles themselves, can be
changed by a mere by-law adopted by the association in the
manner for adopting by-laws, which I think would be a

substantial change in the right of the members as fixed in
the articles and on which they would be presumed to have
relied when they became such members. I also think that
where the articles prescribe a more stringent rule for
amendment than the statute prescribes as being required all
of the members of the association are interested in that spe
cific provision and are entitled to have it complied with. I
think you are justified in assuming that it is not only your
right but your duty to see that the members are protected
in that respect.

TLM
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Legislature—Assembly Distncts—Municipal Corpora
tions—Wards—By sec. 4.04, Stats., legislature has con
strued wards of city of Milwaukee referred to in district
ing statutes to be wards of that city as created by ordinance

passed June 20, 1911. Subsequent change in boundary or
ward lines has no effect upon boundaries of assembly dis
tricts or of electors' right to vote therein.

June 2, 1930.

George A. Bowman,

District Attorney,

Milwaukee, Wisconsin.

You submit the following question:

"Which legislative candidates have to be voted for at the
ensuing fall primary and election by voters living in ter
ritories consolidated to or annexed to the city of Milwaukee
since 1921: the candidates of the district from which they
were detached, or the candidates of the district to which
they have been added?"

Your question is not very clearly stated, but sec. 4, art.
IV of our state constitution provides:

"The members of the assembly shall be chosen biennially,
by single districts, on the Tuesday succeeding the first Mon-.
day of November * * *, by the qualified electors of the
several districts, such districts to be bounded by county,
precinct, town or ward lines, * *

Under that provision th'e legislature enacted ch. 4 of the
statutes, creating and defining assembly districts, includ
ing a number of districts in Milwaukee county. Sec. 4.04
provides:

"The wards of the city of Milwaukee referred to in sec
tions 3.01, 4.01 and 4.02 of the statutes shall be construed
to be the wards of said city as created by a certain ordi
nance passed by the common council of the city of Milwau
kee on the twentieth day of June, 1911."

That is a specific legislative enactment and the legisla
ture placed its own construction on that act. So long as
that act is in force, the assembly districts are defined by
that ordinance adopted by the city of Milwaukee on the
twentieth day of June, 1911. Therefore, no change in the
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boundary lines of wards can have any effect upon the as
sembly districts in the city of Milwaukee, or upon the rights
of the electors of such districts as so created to vote for
the members of the assembly in said districts as so created.
TLM

Insurance— property may be insured against theft;
but such insurance may not be combined with fire or tor
nado insurance.

June 2, 1930.
Bureau of Purchases.

Attention F. X. Ritger, Director.
In your letter of May 22, 1930, you refer to the opinions

rendered by this department in XIII Op. Atty. Gen. 387
and XVI Op, Atty. Gen. 345, with respect to the insurance
of state property, and submit a proposed policy covering
certain field equipment of the conservation commission as
to loss by fire and theft.

You inquire

1. Can the premium on the attached policy be paid as
rendered, inclusive of the fire protection provision?"
"2. Can we legally expend money on any policy to pro

tect against theft?"

The answer to your first question must be in the nega
tive for the reasons set forth in the opinions above cited.
Your second question is answered in the affirmative. The

prohibition of sec. 210.01, Stats., relates only to fire and
tornado insurance, and I find no other statute which pre
vents the insurance of state property against theft. If, in
the opinion of the department having custody of any state
property, theft insurance thereon is desirable, the expendi
ture of money therefor is lawful. Such insurance, how
ever, may not be combined with fire or tornado insurance
as in the policy submitted.
SB
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Public Officers—County Highway Commissioner—Tem
porarily incapacitated county highway commissioner has
no authority to appoint another to perform his duties;
county board under sec. 82.03, subsec. (6), Stats., may ap
point assistant; commissioner may appoint such assistant
only under authority from county board; lawfully ap
pointed assistant is "employe" of county within meaning
of compensation act.

Elections—Absent Voting—No offense is committed by
justice of peace by obtaining ballots from municipal clerk
and distributing same to absent voters.

June 2. 1930.

James P. Cullen,
District Attorney,

Prairie du Chien, Wisconsin.
1. You ask whether a county highway commissioner who

is temporarily physically incapacitated to fulfill his duties
may designate a competent person to perform the duties re
quired of a county highway commissioner, such duties be
ing performed under the supervision of the highway com
missioner? If such is the case, should the highway com
missioner be paid his salary direct from the county clerk?
Is the person employed by the highway commission insured
as a county employe? Should the appointment by the
highway commissioner of such suitable person be approved
by the county highway committee, and, if not, what would
be the effect upon the office of the county highway commis
sioner?

The following statutory provisions are pertinent to the'
question submitted:

"Each county board shall elect a county highway com
missioner * * Subsec. (1), sec. 82.03, Stats.

"The county board shall provide him with suitable offices
and such assistants as are necessary for the proper per
formance of his duties." Subsec. (6), sec. 82.03, Stats.

The statutes concerned do not confer upon the county
highway commissioner any power to appoint another to per
form the duties of county highway commissioner. It is
conceivable, however, that the county board, acting under
the authority conferred upon it by subsec. (6), sec. 82.03,
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might appoint an assistant to aid a county highway com
missioner who is temporarily incapacitated. The county
highway commissioner himself, however, has no power to
appoint such an assistant, unless that power has been speci
fically delegated to him by the county board. XIV Op.
Atty. Gen. 203. An assistant engaged by the county high
way commissioner without authority from the county board

would have no legal claim for salary against the county.
Vin Op. Atty. Gen. 610. And it would seem at least doubt
ful that an assistant engaged by the county highway com
missioner without authority from the county board would
be an "employe" within the meaning of the compensation
act, as the act requires "an appointment, or contract of
hire, expressed or implied, * * Subsec. (1). sec.
102.07, Stats. See also Woneiooc v. IndustTial Comm.,
178 Wis. 656.

If an assistant were legally appointed, either by the
county board, or by the county highway commissioner act
ing under authority from the county board, then it seems
clear that such assistant would be an "employe" of the
county, and under the protection of the compensation act.
See the definition of "employe" under the compensation act,
contained in subsec. (1), sec. 102.07, Stats.
In so far as the status of the temporarily incapacitated

county highway commissioner is concerned, the following
may be said: Under the facts submitted, no vacancy is
involved. The temporarily incapacitated county highway
commissioner remains the incumbent of the office. His

status has not been changed, and he would seem entitled

to his salary in the usual manner.

2. You also state that a certain justice of the peace in a
certain township shortly before the spring election secured
a number of ballots for absent voters from the town clerk

and later visited the absent voters and took their affidavits,
but offered no suggestions or inducements as to how or
whom to vote for. You ask whether such an action is pun
ishable and, if so, under what provision of sees. 11.54 to
11.68, Stats., should the action be prosecuted.
Under sec. 11.55 an "absent" voter makes application for

an official ballot to the clerk of the proper municipality.
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Thereupon, by sec. 11.58, the clerk mails a ballot to the ap
plicant or delivers a ballot to the applicant personally. On
this ballot appears a printed affidavit which the absent vo
ter must execute. By sec. 11.59, the affidavit may be sub

scribed to before any officer authorized by law to adminis
ter oaths.' A justice of the peace is such an officer. Sub-
sec. (1), sec. 326.01, Stats.

Since the statutes relating to absent voting require the
absent voter to make application to the municipal clerk and
require the clerk to mail a ballot to the applicant or to de
liver a ballot to the applicant personally, it would seem that

the above mentioned justice of the peace acted irregularly
when he himself obtained ballots from the clerk and dis

tributed them to absent voters. However, we are unable
to find that the statutes on absent voting make such action
an offense, and we are unable to find any other statutory
provision making such action an offense. Under the facts
stated it does not appear that there was any attempt by the

justice to influence the voting, and the conclusion here
reached assumes that there was no attempt to exert any
such influence.

PCS

Counties—Dance Hall Ordinances—Ordinance adopted
by county board providing that no more than two dance
permits shall be granted to any public licensed dance hall
in any one month would probably be held to be reasonable
exercise of powers of county board under sec. 59.08, sub-
sec. (9), Stats.

June 2, 1930.

Theodore A. Waller,
DistHct Attorney,

Ellsworth, Wisconsin.
I am in receipt of your letter of May 20, in which you ad

vise that your county board adopted a resolution that no
more than two dance permits shall be granted to any li
censed public dance hall or pavilion in any one month, and
you ask to be advised if that is constitutional.
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You say you think two questions are involved, the first
one being whether or not the board of supervisors has
the power in the first instance to pass an ordinance of this
kind; and the second is as to whether or not the limit placed
on the number of dances that can be held in any one month

is constitutional. You say that your personal opinion is
that the resolution is unconstitutional for the reason that

you cannot dis^^ver that it is based on any reason except,
you say, you ryderstand some of the dance halls have been
accustomed tcrhold dances twice a week, and some of the
farm hands have regularly attended these dances, which
has interfered with their work the following day, and you
believe that is the main reason for passing the ordinance.

In your letter you sometimes refer to the action of the
county board as being a resolution and sometimes as being
an ordinance. Of course the board's action must bo in

the form of an ordinance in order to be a local police regu
lation which can be enforced by prosecution. Assuming it

was that, then I refer you to the provisions of sec. 59.08,
subsec. (9), Stats., which gives the board power to enact
ordinances, by-laws or rules and regulations, providing for
the regulation, control, prohibition and licensing of dance
halls and pavilions, etc. You will notice that is a power
vested in the county board to regulate, control, prohibit
and license dance halls as there provided, which is a very
broad power.

Sec. 351.57 provides:

"No person shall conduct any dance to which the public
is admitted, or conduct, establish or manage any public
dance hall or pavilion, amusement park, carnival, street
fair, bathing beach or other like place of amusement in any
county in which the board of supervisors has adopted an
ordinance or resolution or enacted by-laws in accordance
with the provisions of subsection (8) of section 59.08 with
out first securing a license therefor from the county board.
♦  ♦ *"

Sec. 59.08 (9) then authorizes the county board to pass an
ordinance fixing the license fee and regulating the manner
of licensing and conducting such places and fixes a penalty
for violations.

These regulatory provisions come under the police pow-
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ers of the county board and the courts cannot control the

judgment of the county board on such police regulations.
If there is any reasonable ground on which to base it.

This office has held that a county board may restrict the
number of dances which any licensee may hold during any
one year. See XIV Op. Atty. Gen. 168. We have also held
that this subsection (subsec. (9), sec. 59.08), which pro
vides for licensing and regulating dance halls, is constitu
tional within any reasonable regulation promulgated un
der this section. See XVI Op. Atty. Gen. 16.

You did not enclose a copy of your ordinance, so I would
not attempt to pass upon the ordinance as a valid regula
tion, but if properly adopted, the county board having the
power to either regulate, license or prohibit entirely, I
think it could prohibit it, except under certain conditions
and at certain times.

TLM

Bonds—Municipal Borrowing—Under sec. 3, art. XI,

Wis. Const., limiting indebtedness of city to five per cent of

value of taxable property as ascertained from last assess
ment for state and county taxes, and under subsec. (4),
sec. 67.01, Stats., providing for ascertainment of such value
from last assessment for state and county taxes, assess
ment as equalized by local board of review of city (not as

equalized by county board) is basis of computation.

June 9, 1930,

Lewis P. Charles,
City Attorney,

Chetek, Wisconsin.
In connection with a proposed issue of bonds by the city

of Chetek under the provisions of ch. 67, Stats., you ask
what assessment is to be used as the basis of determining
whether the indebtedness of the city is in excess of the five
per cent constitutional limitation.
The answer is stated as follows:

Both under sec. 3, art. XI, Const., limiting the indebted

ness of a city to five per cent of the value of the taxable
property as ascertained from the last assessment for slate

19
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and county taxes, and under subsec. (4), sec. 67.01, Stats.,
providing for the ascertainment of such value from the
last assessment for state and county taxes, the assessment
as equalized by the local board of review of the city (and
not as equalized by the county board) is the basis of compu
tation. School District v. First Wisconsin Co., 187 Wis.

150.

FCS

Indigent, Insane, etc.—Old Age Pensions—Allowing
pension to person whose property is valued at $5500, on
which there is mortgage of $3000, is discretionary with

court.

June 10, 1980.

Board of Control.

Attention H. W. Williams, Assistant Secretary.
You say you have been asked to advise the officers of

Kenosha county charged with the administration of the old
age assistance law whether an applicant having property
valued at $5,500 on which there is a mortgage of $8,000 is
entitled to old age assistance. You say the applicant has
attained the age of seventy and meets with all the require
ments specified in sec. 49.22, Stats.
You will notice that sec. 49.22 says old age assistance

may be granted only to an applicant who comes within the
provisions there specified. That is not mandatory but per
missive. Application is required to be made to the county
judge under the provisions of sees. 49.27 and 49.28, and the
judge on such application is required to make investigation,
and on such investigation fix the amount of the old age as
sistance, if any, and his decision is final except as it is modi
fied under the provisions of that law. If assistance is
granted, the amount shall be fixed with due regard to the
conditions in each case as provided in sec. 49.21. Assi.st-
ance may be granted in the discretion of the judge.
TLM
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Prisons—Prisoners—Paroles—Sec. 57.06, Stats., relat
ing to paroles from state prison and Milwaukee house of
correction, construed.

June 10, 1930.

Board of Control.

Attention A. W. Bayley, Secretary.
I am in receipt of your letter of May 22, in which you

say:

"We would be pleased to have you give us the correct in
terpretation of sec. 57.06 of the statutes. In reading this
section of the statutes carefully, there would appear to be
three distinct classifications of inmates of the Wisconsin
state prison who are eligible to parole consideration:
"1. The inmate sentenced for less than life who has

served at least one-half of the term for which he was sen
tenced.

"2. The inmate who, if sentenced for life, shall have
served the equivalent of a thirty-year sentence.

"3. The inmate who, if a first offender, shall have served
the minimum of his sentence.
"Our question to you is mainly with respect to the third

classification named above, that of the first offender. In
many instances, because of the minimum stated in the com
mitment, a first offender is compelled to serve a longer pe
riod of time before becoming eligible to parole considera
tion than applies to a second offender."

You say this peculiar situation arises from the fact that

the original indeterminate sentence passed by the 1925
legislature permitted the courts to name only the maximum
of the indeterminate sentence, the minimum being the mini
mum as stated in the statutes.

You then say:

"In 1927 the legislature amended this law, permitting the
courts to name both the minimum and maximum of an in
determinate sentence. It is due to this change made in
1927 that the present situation arises, because in every in
stance where a court names a minimum period which is
greater in number of years than one-half of the maximum
and the individual being sentenced is a first offender, it
compels that individual to remain longer at the prison than
one not a first offender, before becoming eligible to parole
consideration."
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You further say:

"It is possible that our present interpretation of this
statute is incorrect and that the first classification named
in 57.01 would apply to first offenders, as well as those not
first offenders."

I have considered your construction upon the provisions
of the section referred to and your explanation submitted
in connection therewith, and it is my conclusion that your

construction of the language used is correct. It would
seem to work out with an injustice to the first offender, at
least in some cases; but that does not justify a construction

that would do violence to the language used by the legis
lature, for I think the language as used is unambiguous and

must be followed until the legislature sees fit to change it.

Your suggestion would be a proper matter to take up
with the legislature at its next session, but until it is
changed I think your construction of the statute is the na
tural and only construction that can be placed upon the
language as used.

TLM

School Districts—Tuition—Residence of parent teaching
school and living with her family in that district estab
lishes her residence and right of her family to attend school
there, unless she claims legal residence elsewhere.

Right of school district to collect tuition for nonresident
pupils from district of their residence is covered by sec.

40.47, Stats.

June 10, 1.930.
John Callahan, State Superintendent,

Department of Public Instruction.
I am in receipt of your letter of May 28, in which you

say:

"Mrs. B, a widow with three children of school age,
whose former home was in Tigerton, was hired to teach a
certain one room school in the town of Washington, Sha-
wano county. Before her school convened in September,
1928, she rented a house in that district not very far fj'om
the schoolhouse and has remained there constantly since
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that time with the exception of about three weeks during
last summer's vacation. The house is rented to her for the
entire year, and most of her furniture is in this home.
Two of her children attended school in the district where
they live, and where the mother is the teacher. The eldest
daughter has completed the course of study of her home
school and holds a common school diploma, and when school
convened in September, 1928, she enrolled to pursue ninth
grade work in a nearby district maintaining a first class
state graded school where two years of high school work are
offered. The course of study of this first class state graded
school has been approved by me and the work has been
found to be satisfactory to this department. At the end
of the past school year the clerk of the Cecil school district
presented a bill to the town clerk of the town of Washing
ton for tuition to the amount of $72.00, the minimum
amount allowed by law, and the town clerk of the town of
Washington refused to include this amount in the next tax
levy on the grounds that Mrs. B. was not a resident of the
town of Washington.
"Mrs, B. has been retained in this same teaching posi

tion for the present school year and this daughter pursued
tenth grade work in this same school during the present
school year. The school district clerk of the Cecil school
district will again present a bill for the same amount and
no doubt it will be refused by the same clerk."

You submit the following questions:

"1. Is Mrs. B. a resident of the township of W.?
"2. Has her eldest daughter a legal right to attend any

high school in this state, or a first class state graded school
offering some high school work, and have her tuition paid
by the township of W.?
"3. Are Mrs. B's two children who attend their mother's

school entitled to free tuition in that district?"

You are advised that the question of residence is in many
cases partly a question of law and partly a question of fact,
but from the facts in this case as you have stated them I
think each of your questions should be answered in the af
firmative.

The law covering the situation will be found in sec. 40.47

and subsections thereof, but you will notice that simply
uses the word "resident" or "nonresident," which would
have to be determined by the facts in each case.
The situation with reference to this woman is not like

the ordinary situation of a teacher who has a home and
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leaves that home and goes into some place to teach and re

turns to that home as her home whenever the school is not

in session. In such a case there is no intention to change

the residence from that home, but in this case, according
to your statement, this woman apparently abandoned her
home and moved with her family to the place where she
was going to teach and there established a home with her
family, not for the period of the school year but by the
calendar year, which is a very strong circumstance indicat

ing that it was her intention to make that her home and

not to return to her former home when her school was out.

The mere fact that she was working as a school teacher
from year to year would not make her different from a
person who was working at any other occupation under
contract from year to year or for any other given period,
where she establishes that as her home, as she appears to
have done here, because of her family going with her and
there being no evidence to show that she had any other
home or intended to continue a legal residence elsewhere.

The mere fact that she might have had in mind that in ease
she did not obtain a school there another year, she would
go elsewhere would not be a strong circumstance against
that being her residence because, I suppose, a large num
ber of people do not have in mind that they will remain al
ways in one place, but that would not affect their legal
residence while they remain there until it was actually
changed by moving to and establishing a new residence.
Of course if it could be shown that Mrs. B. had done

something that showed she claimed to have retained her

residence at her former home in Tigerton, that Avould
change the situation, but on the facts you have stated I think

there is no question as to her legal residence being where
she was living with her family.
TLM
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Corporations—Foreign Corporations—Fee upon nonpar
stock paid by foreign corporation upon submission of an

nual report should be computed as provided in sec. 226.02,

subsec. (3), par. (c), Stats.

June 10, 1930.
Theodore Dammann,

Secretary of State.
You submit with your letter of May 26 the annual re

port and supplemental annual report of the Citizens Titles
Corporation together with correspondence indicating that
this company asserts that it is not required to pay a fee in
connection with said reports computed as provided in .«ec.
226.02, subsec. (3), par. (c), Stats., which provides that

nonpar stock, for the purpose of computing filing fees, shall
be deemed to be of the value of not less than ten dollars per
share.

The identical question which you submit has heretofore
been passed upon by this department in two opinions which
are found in IX Op. Atty. Gen. 231 and XVIII Op. Atty.
Gen. 402. It is understood that since the passage of the
law in question, in 1919, your department has consistently
construed it in accordance with the opinions so rendered.
I am unable to perceive any valid reason for changing

at this time the previous rulings of this department.
You are, therefore, advised that the fee to be paid by the

Citizens Titles Corporation should be computed in accord
ance with the provisions of sec. 226.02 (3) (c), Stats.
SB

Counties—Ordinances—County board has no power to
pass ordinance prohibiting cattle from being allowed to run
at large or stray upon state trunk highways and enforce
same by penalty or fine; there is no law fixing such penalty.

June 10, 1930.

James R. Durfee,

District Attorney,

Antigo, Wisconsin.

I am in receipt of your letter of May 31, in which you
submit the following proposition:
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"Where cattle are permitted to run at large and atray
along the state trunk highway, is there any law under
which the owner can be compelled to confine said cattle to
his premises and to be required to pay a fine or penalty for
permitting the cattle to so stray, other than that provided
by sec. 60.18, subsec. (3) ?"

You are advised that I do not see how we can advise you
officially on such a question unless you are inquiring as to
the power of the county to pass an ordinance on the sub
ject. The fact that cities, towns and villages are expressly
authorized to pass ordinances on such subjects as police
regulations, and the fact that counties are expressly au
thorized to pass ordinances on particular subjects specified,
but not covering the subject of your inquiry, would indicate
that the county board would have no power to pass such an
ordinance. As counties are mere quasi-public or municipal
corporations with only such powers as are granted, I do
not believe the county board could pass an ordinance cover
ing the subject.

Of course such acts might be taken up under the provi
sions of ch. 170, Stats., but that would not subject the
owner to penalty or authorize you to prosecute for allov/ing
such cattle to run at large.
TLM

Bridges and Highiomjs—Arterials—Under sec. 85.68,
Stats., state highway commission has exclusive power to
declare as arterial highways selected and marked connect
ing streets in cities between portions of United States or
state highway system.

June 10, 1930.
Highway Commission.

Attention M. W. Torkelson, Director of Regional Planning.
You direct attention to certain provisions of sec. 85.68,

Stats., as follows: Subsec. (1) provides to the effect that
the state higJmay com7nission may declare any United
States or state highway or any highivay within a city not a
portion of the United States or state highway system but
selected and marked as a connecting street through such
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city between portions of said system, to be an artery for

through traihe. Subsec. (2) provides to the effect that
every county highway committee may declare any county

trunk highway to be an artery for through traffic except,
where state highways are involved, in which case the order
of the committee is subject to the approval of the state high

way commission. Subsec'. (3) provides to the effect that
every "local authority" may declare any highway or portion
thereof "under its exclusive jurisdiction" to be an artery
for through traffic.
You ask whether under the above mentioned provisions

the state highway commission has exclusive power to de

clare as arterial highways connecting streets in cities be
tween portions of the United States or state highway sys
tem.

Preliminary to answering the question, it should be
stated that the term "local authority," as used in subsec.
(S), sec. 85.68, includes any city council. Subsec. (20),
sec. 85.10.

Subsec. (3), sec. 85.68 plainly limits the power of a city
to declaring as arterial highways only such streets as are
"under its exclusive jurisdiction." Subsec. (1) of the same
section places connecting streets in cities between portions
of the United States or state highway system under the
jurisdiction of the state highway commission to the extent
that it empowers the commission to declare such connect
ing streets to be arterial highways. Sec. 84.02 empower^
the commission to select connecting streets for the trunk
highway system, and subsec. (4) thereof empowers the
commission to mark such connecting streets. Jurisdiction
in these several respects being in the commission, it reems
a reasonable conclusion that such connecting streets are not
under the exclusive jurisdiction of the city within the
meaning of subsec. (3), sec. 85.68. A contrary conclusion
would leave the limiting words "under its exclusive juris
diction" without any discernible meaning.

The answer to the question submitted is, therefore, that
the state highway commission has exclusive power to de

clare as arteriql highways connecting streets in cities be
tween portions of the United States or state highway sys
tem.
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To avoid possible misunderstanding, the following is
added: The term "connecting streets," as used herein,
does not mean every street that has some physical connec
tion with the United States or state highway system, but
means only such streets as have been selected and marked
as connecting streets between portions of the United States
or state highway system. The exclusive power of the state
highway commission to declare arterial highways is con
fined to such selected and marked connecting streets.

FCS

Counties—Netvspapers—County Board Proceedinys—
Provision of sec. 59.09, subsec. (2), Stats., requiring county
board to provide for publication of all its proceedings at
any meeting "in one or more newspapers published and
having a general circulation therein" relates more to char
acter of publication and paper as newspaper than to num

ber of papers actually circulated therein.

June 10, 1930.

Fred Risser,

District Attorney,
Madison, Wisconsin.

You ask for a construction of the words "general circu

lation" as used in sec. 59.09, subsec. (2), Stats., which re
quires the county board to publish its proceedings "in one
or more newspapers published and having a general circu
lation therein," and you say the Stoughton Courier Hub is

published in the city of Stoughton and has a general circu
lation, and the Cambridge News is a weekly paper pub
lished at Cambridge, in this county, and has a circulation

of eight hundred, the larger part of which is in the vicinity
of that city but the subscription list extends into all parts
of the county and it is a general newspaper. You ask if

these papers are of general circulation within the meaning
of see. 59.09 (2), Stats.

I find that under date of April 9, 1928, this office gave

an opinion to The Daily Northwestern, a newspaper pub-
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lished at Oshkosh, so it was not an official opinion and
therefore was not published with the opinions of this de
partment, but I think it sufficiently and correctly construes
that statutory provision so I will quote it here in answer to
your question. That opinion reads:

"Your request is for an opinion as to what is meant by
the phrase 'general circulation,' and since your question
has to do with the publication of county board proceedings,
I assume that you refer to that phrase as the same appears
in sec. 59.09, Stats.
"Subsec. U) of said section, so far as the same is here

material, reads:
" 'Whenever any county board passes any ordinance un

der the provisions of this chapter the county clerk shall
cause the same to be published in some newspaper, pub
lished in such county, and if there is none, then in the paper
which he determines has the most general circulation there-
.  !(! * * '

"And subsec. (2) of said section provides:
" 'Said board shall, by ordinance or resolution, provide

for one publication of a certified copy of all those proceed
ings had at any meeting; <= * ♦ one or more
newspapers published and having a general circulation
therein, * *
"I find that the phrase 'general circulation' as the same

is found in similar statutes in other jurisdictions, has been
defined by the supreme court of such other states, and I
have no reason to believe that a different meaning or con
struction would be placed upon that phrase if the same was
involved in a case that might reach our own supreme court.
"In the case of In re House Resolution No. 10, reported

in 114 Pac. 293, 294, the supreme court of Colorado said:
"' * * * The phrase "of general circulation" is

descriptive of the character of the newspaper. It must be
one of general, not special, or limited, circulation; not a
mere advertising sheet, or a newspaper restricted or de
voted to some particular trade, or calling, or branch of in
dustry.'

"In construing the identical phrase, the supreme court
of Indiana in the case of Lynn v. Allen, 145 Ind. 584, 44
N. E. 646, said p. 647, that a daily journal having a circula
tion of about three thousand copies among judges, lawyers,
bankers, collection and commercial agencies, real estate
dealers, merchants, and other professional and business
men, and kept on sale at public news stands, although de
voted primarily to legal matters, by publishing proceedings
of the board of public works and a complete record of deeds
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filed in the recorder's office, as well as mortgages, me
chanics' and other liens, assessments, and sheriff's sales of
real estate, together with the quotations of local securities,
railroad timetables, and having one or more columns de
voted to the general news of the day,—is a 'newspaper, of
general circulation' within the meaning of the Indiana
statutes relating to the publication of legal notices.
"And I think that the leading case governing your in

quiry is that of Puget Sound Pub. Co. v. Times Printing
Co., passed upon by the supreme court of Washington and
reported in 74 Pac. at page 802, wherein the court held that
the word 'general' as used in the charter of the city of
Seattle requiring the designation of an official daily news
paper of general circulation, is not synonymous with 'uni
versal,' and the fact that the newspaper gave special promi
nence to dissemination of legal news did not preclude its
being one of general circulation.
"I have quoted to you that portion of our statutes re

lating to the requirement of publishing county board pro
ceedings and from it you will observe that there is no re
quirement that a given newspaper of general circulation
has a certain minimum number of subscribers. I do not
believe that number of subscribers alone is a determining
factor in the choice made by a county board of a newspaper
to carry publication of county board proceedings. The
mere fact that your paper has a wider circulation than that
of the weekly newspaper mentioned in your letter has little,
if any, weight in determining whether or not a given news
paper is one of 'general circulation.'
"The position that you take 'that a paper, in order to

secure this business, must have the largest and widely dis
tributed circulation in the county' is not the correct one as I
view it^in the light of the holdings of courts of last resort.

TLM
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Peddlers—Fish legally caught in Lake Michigan may not
be peddled in rural communities without peddlers' license.

June 10, 1930.

N. H. Roden,
District Attorney,

Port Washington, Wisconsin.

Under date of May 27 you inquire:

"Can a person who is engaged in the fish business and
catching fish out of Lake Michigan, take these fish and
peddle them to the rural communities without a peddler's
license?"

This question must be answered in the negative. It
comes within the definition of a "peddler" as given in
DeWitt V. State, 155 Wis. 249. On page 251 our court de
fines "a peddler" as follows:

" ♦ * * A peddler is simply one who peddles, and
any one peddles who sells at retail from place to p^ace,
going from house to house, carrying the goods to be offered
for sale with him."

I see no reason for exempting from the provisions of our
statute a fisherman who peddles fish after they have been
caught. A fish legally caught is an article of commerce
and is included in the term "merchandise."

JEM
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Counties—County Board Committees—County highway
committee elected under provisions of sec. 82.05, Stats.,
need not be composed of members of county board and,
whether members or not, serve for one year and until their
successors are elected. If members of board are elected

as such committee members, they serve for full time with
out reference to termination of their office as board mem

bers.

Although sec. 59.06, subsec. (1) provides that board may
by resolution appoint committees, if such committees are
so appointed by formal action of board by motion, resolu
tion or ordinance and they assume to act as such, such ac
tion is valid action of board.

June 10, 1930.

Herman C. Runge,

District Attorney,

Sheboygan, Wisconsin.

I am in receipt of your communication of May 29, also

one of previous date which seems to have been mislaid in
some manner so was not answered.

You ask to be advised as to the official status of the 1929

chairman and members of the county board on the commit

tees of the 1930 county board until the November meeting.
You seem to be of the opinion that the chairman of the 1929

board and the members of the committees of that board

would hold over or continue to be members until the No

vember meeting in 1930, although they may not have been
re-elected in 1930.

Sec. 59.04, subsec. (1), Stats., fixes the time of the an
nual meeting in November, and I take it that is the reason

for your assuming that the chairman and members of the
committee hold over until that time, but subsec. (2) of that
section provides for special meetings to be called at any
time, and sec. 59.05 requires the board at its first meeting
(you will notice that does not say at the general meeting)
to elect a chairman, and sec. 59.06 says the board may au
thorize the chairman to appoint before the first of Novem

ber committees and fix their duties, so that seems to as

sume that the new board would be organized and acting be
fore the annual meeting. I think the general practice is
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that the new board members see to it that a first meeting
is called and the board organized at about the earliest op
portunity and at that meeting the chairman and committee
members are named, so that the new board will be in office
and functioning at the earliest date possible, and I think
that is contemplated by the law.

Certainly the old committee members, including the
chairman of the old board, could not act after their official
terms expired, for they would not then be members of the
county board and of course would not be members of any
committee.

Members of a committee are not officials as such and
can only be members of such committees because of
their official capacity as members of the board. The only
exception to that rule that I have in mind is member^ of
the county highway committee, appointed under sec. 82.05,
which provides:

"Each county board at the annual meeting shall by bal
lot elect a committee of not less than three or more than five
persons, to serve for one year * *

You will notice that simply says "persons" and not mem
bers of the board, and it specifically" provides for their term
to be one year from that time, but the persons so selected
or employed need not be members of the board and need not
even be citizens of the county. I think as a general prac
tice the members of the county board see to it that the high
way committee is composed of members of the board but
they do not serve as such members as they do on any other
committee of the board, so hold their positions as such mem
bers on that committee for the year although their mem
bership on the county board may have ceased.
I think if the members of your county board do not have

any meetings until the annual meeting in November they
cannot be very anxious to assume their official duties. Sec.
59.04 (2) provides for special meetings to be called at any
time upon a written request of a majority of the members
and that call is made by the clerk, on such request, and I
think in general practice such a meeting is called and held
at the earliest opportunity. Under the provisions of sec.
59.05, that being the first meeting, they elect one of fheir
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members as chairman, and under the provisions of sec.
59.06, the board at such meeting may authorize the chair
man to appoint before the first day of November in any
year a committee or committees from the members of the

county board elect. That I think is all done in actual prac
tice, at least it can be done at the special meeting cnlled
shortly after the election, so that the new board will have
its organization and functioning as a board. Whether
they hold such special meeting and organize or not, cer
tainly the members of the old board would not be members

of the new board after the expiration of their time and the
qualification of the new members. In case any of the mem
bers of the old board had been appointed or employed as
members of the highway committee, they would continue
to hold such position until the annual November meeting
although they would not be holding such position as mem
bers of the county board but as persons selected under the
provisions of sec. 82.05 for one year.
You also ask to be advised as to the status of committees

appointed by your county board subsequent to November
1, 1929 by motion and not by resolution.
As already stated, committees of the board are not sep

arate officers but are mere agents of such board and they
have no power as such except to act under the authority of
the appointing body to perform some duty or assist in the
performance of some of the duties of such body.

It is true that sec. 59.06 (1) authorizes the board by
resolution to appoint or authorize the chairman to appoint
a committee or committees from the members of the county
board elect. The word "resolution" is not defined in the
law like an ordinance and I think is a broader and more
general term as indicating a formal and official action of
the board, so that I think if the board, acting under that
provision of the statutes in any formal manner, appointed
or authorized the chairman to appoint the proper commit
tees and prescribed their duties as prescribed in that sec
tion, and they assumed to act under that authority, their
actions would be regular and valid although the action of
the board may not have been in the form of or called a reso
lution.

To illustrate: If the county board instead of adopt-
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ing" a resolution adopted an ordinance, or had taken
action by ordinance coverng the matters provided for in
sec. 59.06 and the committee members had assumed to act
as such committee members under that action of the board,
I do not think anyone could question their authority al
though their appointment had not been authorized by an
action in the form of a resolution; so I think in the same
way a motion is a formal action of the board and would
authorize the committees to act as such if it covered the
matters and conferred the authority as provided in sec.
59.06. Neither a resolution nor a motion would be required
to be published before its having effect as such unless it
was a resolution that the law required to be published
before having effect as such, and I think if it was an action
in the form of an ordinance that was not required to be
taken in that form it would have the effect of a resolution
or motion of the council where the parties acted under it.
I think this sufficiently covers the principles involved in

your specific questions.
TLM

Fish and Game—Public Lands—It is necessary for legis
lature to specifically authorize United States commissioner
of fisheries and his duly appointed agents to give them right
to conduct fish hatching and fish culture in Wisconsin and
construct or purchase stations or substations for such pur
pose.

June 11, 1930.
Conservation Commission.

Attention Mr. Patterson.
In your communication of May 29 you state that congress

has .fust made an appropriation for the construction or pur
chase of a fisheries station or substation, to be located in
southern Wisconsin; but before such station or fish hatch
ery can be established in our state it is necessary by legis
lative action to accord to the United States commissioner
of fisheries and his duly appointed agents the right to con
duct fish hatching and fish culture, and all operations con
nected therewith and at any time they may by the com-

20
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missioner be considered necessary and proper, any lav/s to
the contrary notwithstanding.
You inquire whether the legislature, under sec. 23.09 or

sec. 29.51, Stats., or any other section that we know of, has
given the conservation commission authority to give the
United States commissioner of fisheries,the authority men
tioned above or whether we deem it necessary for the legis

lature to particularly enact such a law.
I have carefully examined the provisions of sec. 23.09 and

sec. 29.51. There is no provision therein giving the United
States commissioner of fisheries such authority. We do
deem it necessary for the legislature to enact a law making
such specific provisions before such stations or substations
for the establishment of fisheries may be established by the
United States commissioner of fisheries and his agents.
JEM

Marriage—First cousins marrying in another state and
returning to Wisconsin to reside are subject to provisions
of sec. 351.21, Stats.

June 11, 1930.

Walter C. Crocker, Jr.,
District Attorney,

Eau Claire, Wisconsin.

In your letter of June 3 you inquire whether or not first
cousins marrying in New York could lawfully come back
to Wisconsin and reside, in view of the provisions of sec.
351.21, Stats. It is assumed from your letter that these
parties were residents of Wisconsin before being married
in New York.

Your question appears to be quite fully answered by the
opinion of the supreme court in Lyannes v. Lyannes, 171
Wis. 381, wherein it is held that the marriage of parties
who are incompetent to marry under the provisions of .sec.
245.03 (1), Stats., which was formerly sec. 2330, consum
mated in another state, is void in Wisconsin. Persons so
marrying and returning to Wisconsin would, therefore, not
be married within the purview of the Wisconsin statutes
and would be subject to the penalties prescribed by sec.
351.21, Stats.

SB
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Public Health—Basic Science Law—Presentation of

diploma from reputable professional college is condition
precedent to admission to examination of candidate for

license to practice medicine and surgery.

June 11, 1930.

Wilbur N. Linn, M. D., President,
Board of Medical Examiners,

Oshkosh, Wisconsin.
In your letter of May 29 you state that certain individuals

who have taken the basic science examination, graduated
with due credits and have satisfactorily finished their in-
terneship in an accredited hospital, through some misun
derstanding between these students and the hospital, have

not been provided with their diplomas from the medical col

lege. You inquire whether the presentation of a diploma is
necessary to admit such students to examination before the

state board of medical examiners.

Sec. 147.15, Stats., provides specifically that an applicant
for a license to practice medicine and surgery shall present,
among other things, a diploma from a reputable, profes
sional college. I find no provision of this section which au
thorizes the board of medical examiners to admit to ex

amination any person who does not present such a diploma.
Your question is, therefore, answered in the negative.
SB

Automobiles—Law of Road—Violations of sec. 85.01,

subsec. (1), Stats., are subject to penalties prescribed by
sec. 353.27, Stats., but penalties so imposed should not ex
ceed those prescribed by sec. 85.22 (2), Stats. 1927.

June 17, 1930.

L. W. Bruemmer,

District Attorney,

Kewaunee, Wisconsin.
In your letter of May 26, 1930, you request an opinion as

to the proper construction of sec. 85.01, subsec. (1), Stats.,
as regards the penalty imposed thereby.

Sec. 85.01 (1), Stats., makes it unlawful to operate a mo-
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tor vehicle upon any highway unless the same shall have
been registered or application for registration made and
the registration fee paid. It provides for the arrest of any
person so operating a motor vehicle and provides further:

"Such judge or justice shall in addition to imposing the
penalty provided by section 85.91 require such person to
make application for registration and pay the fee therefor,
and two dollars in addition thereto."

Sec. 85.91, referred to in the language quoted above, spe

cifies no penalty for the violation of sec. 85.01, Stats., but
does specify penalties for the violation of numerous sec

tions of the same chapter. There are three subsections,
each providing a different penalty.
In the statutes of 1927 what is now sec. 85.01 (1), Stats.,

appeared as sec. 85.04 (1), and the reference as to penalty
was to sec. 85.22 which in subsec. (2) thereof provided:

"Any person who violates section 85.04, 85.09 or 85.12
shall be fined not less than ten nor more than twenty-five
dollars."

By ch. 454, Laws 1929, sec. 85.04 (1) was, without other
change, renumbered sec. 85.01 (1), and sec. 85.22 was re
pealed. The penalty reference in the former section to sec.
85.22 was changed to sec. 85.91, not by the legislature but
by the revisor of statutes pursuant to the authority con
ferred upon him by sec. 43.08 (2).

There was, therefore, no substantive change in sec. 85.01
(1), and the legislative reference therein as to penalty is to
the provisions of sec. 85.22, Stats. 1927, now repealed.
A statute which refers to and adopts the provisions of

another statute is not repealed by the subsequent repeal of
such other statute {Sike v. C. & N. W. R. R. Co., 21 Wis.
370), and where a statute still in force refers to one since
repealed, the latter may be resorted to for the purpose of
construing the former, and the applicable provisions thereof
considered as if incorporated in the statute which is still in
force. Flanders v. The Toion of Merrimack, 48 Wis. 567.
See also 36 Cyc. 1152.

Applying this rule of construction to the case at bar, it
appears that the penalty provided in sec. 85.22 (2), Stats.
1927, may be applicable as to violations of sec. 85.01 (1),
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Stats. 1929, notwithstanding the repeal of the first men
tioned section.

This department has heretofore ruled that in such cases
sec. 353.27, Stats., which imposes a penalty for misdemean
ors for which no other penalty is imposed, is applicable.
XVIII Op. Atty. Gen. 693. The penalty imposed by sec.
353.27, Stats., is more drastic than that prescribed in sec.
85.22 (2), Stats. 1927, but in applying its provisions to
cases of this character the court, is not required to exceed
the penalties prescribed in sec. 85.22 (2), Stats. 1927.
In view of the fact that there is doubt as to which penalty

will ultimately be held to be applicable, it is suggested that
in imposing penalties for the violation of sec. 85.01, Stats.,
the limits should be within the scope of both penalty sec
tions, that is to say a fine of not less than ten dollars nor
more than twenty-five dollars.
SB

Automobiles—Law of Road—Insurance—Endorsement
on automobile insurance policy for liability and property
damage to effect that it is so-called "named driver policy,"
thereby limiting protection under policy to cases when car
is being driven by person named in policy and excluding
protection when it is driven by some person other than one
named in policy, is in violation of provisions of sec. 204.30,
subsec. (3), Stats.

June 17, 1930.

M. A. Freedy,

Commissioner of Insurance.

Your request of the 5th inst. as to whether or not an en
dorsement on an automobile insurance policy for liability
and property damage issued in this state to the effect that
it is a so-called "named driver policy," which means that
the protection under the policy is afforded by the company
only when the car is being driven by the person named in
the policy and there is no protection when it is being driven
by some person other than the one named in the policy, is
in violation of the provisions of sec. 204.30, subsec. (3),
Stats., in view of the language employed by the court in the
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case of Fanslau v. Federal Mzitual Aiitomobile Insurance

Co., 194 Wis. 8, 10, viz.:

" * * * We did not then, and we do not now, enter
tain any thought that it was the legislative purpose to de
prive insurance companies of the right to limit their cover
age or to issue such contracts of insurance or indemnity as
they may choose."

The section of the statute to which you refer, 204.30 (3),
reads as follows, viz.:

"No such policy shall be issued or delivered in this state
on or after September 1, 1925, to the owner of a motor ve
hicle, by any corporation or insurer authorized to do busi
ness in this state, unless there shall be contained within
such policy a provision reading substantially as follows:
The indemnity provided by this policy is extended to apply,
in the same manner and under the same provisions as it is
applicable to the named assured, to any person or persons
while riding in or operating any automobile described in
this policy when such automobile is being used for purposes
and in the manner described in said policy. Such indem
nity shall also extend to any person, firm or corporation
legally responsible for the operation of such automobile.
The coverage hereby afforded shall not apply unless the
riding, use or operation above referred to be with the per
mission of the assured named in this policy, or if such as
sured is an individual, with the permission of an adult
member of such assurer's household other than a chauffeur
or domestic servant; provided, however, that no coverage
afforded by this paragraph shall apply to a public automo
bile garage or an automobile repair shop, sales agency,
service station and/or the agents or employes thereof. In
the event an automobile covered by this policy is sold, trans
ferred or assigned, the purchaser, transferee or assignee
shall not be covered as an additional assured without v/vit-
ten consent of the company, evidenced by indorsement
hereon."

When the legislature enacts statutes within the proper
field of legislation, not violative of any provision of either
the federal or the state constitution, its commands are su
preme. Such is the character of the above-quoted statute.
It prohibits the issuance or delivery of certain policies of
insurance in this state. The language contained in that
section is plain and explicit. Its phraseology permits of no
construction, save a literal one, and any such policy bearing
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an endorsement to the effect stated by you may not be legally
issued or delivered in this state.

The language quoted by you from the Fanslau case, supra,
was used by the court in construing sec. 85.25, Stats. 1925
(renumbered and now sec. 85.93), holding that the only ef
fect of such statute is to permit the insurance company to
be made a party defendant in those cases where the policy
itself creates a liability against the insurance carrier, and
that the statute was not intended to, nor did it, create a
liability, or confer any right of action where none might
be predicated under the terms of the policy sued on.
Stransky v. Kousek, 225 N. W. 401, 402, 199 Wis. 59; Bro
V. Standard Accident Insurance Co., 194 Wis. 293; Fanslau
V. Federal Mutual Automobile Insurance Co., 194 Wis. 8;
Ducommun v. Intei'-State Exchange, 193 Wis. 179.

When the court in the Fanslau case, supra, in speaking
of its holding in the Ducomnion case, supra, said "we did
not then, and we do not now entertain any thought that it
was the legislative purpose to deprive insurance companies
of the right to limit their coverage or to issue such contracts
of insurance or indemnity as they may choose," it had in
mind the provisions of the then sec. 85.25, Stats, (now sec.
85.93) only, and the quoted language has no application to
the provisions of sec. 204.80 (3). I do not believe that the
court thereby intended to convey the idea that the legisla
ture could not, as it has by the enactment of the last above-
mentioned statute, deny to insurance companies the right
to issue or deliver in this state certain insurance policies.

In no case that has come to our attention has the court

held or intimated, that the legislature in the enactment of
sec. 204.30 (3), Stats., exceeded its legislative powers. See
also XVi Op. Atty. Gen. 225.
HAM
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Indigent, Insane, etc.—Expense of medical aid and burial
of indigent person who, while passing through town or city
other than city of his residence but within same county, be
comes ill, dies and is buried by such town or city, is paid
in first instance, under sec. 49.03, Stats., by that munici
pality and then is collected from county and by county
charged, to municipality where indigent had legal settle
ment.

June 17, 1980.
G. Arthur Johnson,

District Attorney,

Ashland, Wisconsin.
I am in receipt of your letter of June 4, in which you say:

"The town of Jacobs and the city of Ashland are both
located in the county of Ashland. An indigent person hav
ing a legal settlement in the town of Jacobs happens to be
passing through or temporarily, in the city of Ashland. He
becomes suddenly in need of medical attention, and is taken
to the hospital, and after a few days he dies. Which mu
nicipality according to the statutes is required to pay the
hospital bill, and which municipality is required to bury
him?"

You say it is your contention that the city of Ashland is
liable in the first instance and must charge the expense to
the county, and the county in turn charge it to the town of
Jacobs. You say it is the contention of the city attorney
that in such a case persons administering aid and expect
ing to collect for the same must obtain an order from the

county, but so far as you are able to ascertain there is no
such provision, and you think in this case the persons or in
stitutions administering aid must obtain an order from the
city of Ashland, and then the city of Ashland charges it to
the county, and the county in turn charges it to the town of
Jacobs. You say that you do not think that subsecs. (3)
and (4), sec. 49.03, Stats., have any application to this case
but simply deal with cases where the indigent person has a
legal settlement outside of the county.
In answer will say that I think your contention is correct,

otherwise the county clerk would have to serve a written
notice upon himself as county clerk under the provisions of
subsec. (4), which would be an absurdity. The purpose of
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ingf a resolution adopted an ordinance, or had taken
action by ordinance coverng the matters provided for in
sec. 59.06 and the committee members had assumed to act
as such committee members under that action of the board,
I do not think anyone could question their authority al
though their appointment had not been authorized by an
action in the form of a resolution; so I think in the same
"way a motion is a formal action of the board and would
authorize the committees to act as such if it covered the
matters and conferred the authority as provided in sec.
59.06. Neither a resolution nor a motion would be required
to be published before its having effect as such unless it
was a resolution that the law required to be published
before having effect as such, and I think if it was an action
in the form of an ordinance that was not required to be
taken in that form it would have the effect of a resolution
or motion of the council where the parties acted under it.
I think this sufficiently covers the principles involved in

your specific questions.

TLM

Fish and Game—Public Lands—It is necessary for legis
lature to specifically authorize United States commissioner
of fisheries and his duly appointed agents to give them right
to conduct fish hatching and fish culture in Wisconsin and
construct or purchase stations or substations for such pur
pose.

June 11, 1930.
Conservation Commission.

Attention Mr. Patterson.
In your communication of May 29 you state that congress

has just made an appropriation for the construction or pur
chase of a fisheries station or substation, to be located in
southern Wisconsin; but before such station or fish hatch
ery can be established in our state it is necessary by legis
lative action to accord to the United States commissioner
of fisheries and his duly appointed agents the right to con
duct fish hatching and fish culture, and all operations con
nected therewith and at any time they may by the com-

20
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missioner be considered necessary and proper, any lav/s to
the contrary notwithstanding.
You inquire whether the legislature, under sec. 23.09 or

sec. 29.51, Stats., or any other section that we know of, has
given the conservation commission authority to give the
United States commissioner of fisheries,the authority men
tioned above or whether we deem it necessary for the legis
lature to particularly enact such a law.

I have carefully examined the provisions of sec. 23.09 and
sec. 29.51. There is no provision therein giving the United
States commissioner of fisheries such authority. We do
deem it necessary for the legislature to enact a law making
such specific provisions before such stations or substations
for the establishment of fisheries may be established by the
United States commissioner of fisheries and his agents.
JEM

Marriage—First cousins marrying in another state and
returning to Wisconsin to reside are subject to provisions
of sec. 351.21, Stats.

June 11, 1930.

Walter C. Crocker, Jr.,
District Attorney,

Eau Claire, Wisconsin.

In your letter of June 3 you inquire whether or not first
cousins marrying in New York could lawfully come back
to Wisconsin and reside, in view of the provisions of sec.
351.21, Stats. It is assumed from your letter that these
parties were residents of Wisconsin before being married
in New York.

Your question appears to be quite fully answered by the
opinion of the supreme court in Lyannes v. Lyannes, 171
Wis. 381, wherein it is held that the marriage of parties
who are incompetent to marry under the provisions of sec.
245.03 (1), Stats., which was formerly sec. 2330, consum
mated in another state, is void in Wisconsin. Persons so
marrying and returning to Wisconsin would, therefore, not
be married within the purview of the Wisconsin statutes
and would be subject to the penalties prescribed by sec.
351.21, Stats.

SB
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Public Health—Basic Science Law—Presentation of

diploma from reputable professional college is condition
precedent to admission to examination of candidate for
license to practice medicine and surgery.

June 11, 1930.

Wilbur N. Linn, M. D., President,
Board of Medical Examiners,

Oshkosh, Wisconsin.
In your letter of May 29 you state that certain individuals

who have taken the basic science examination, graduated
with due credits and have satisfactorily finished their in-
terneship in an accredited hospital, through some misun

derstanding between these students and the hospital, have
not been provided with their diplomas from the medical col

lege. You inquire whether the presentation of a diploma is
necessary to admit such students to examination before the

state board of medical examiners.

Sec. 147.15, Stats., provides specifically that an applicant
for a license to practice medicine and surgery shall present,
among other things, a diploma from a reputable, profes
sional college. I find no provision of this section which au
thorizes the board of medical examiners to admit to ex

amination any person who does not present such a diploma.
Your question is, therefore, answered in the negative.

SB

Automobiles—Law of Road—Violations of sec. 85.01,

subsec. (1), Stats., are subject to penalties prescribed by
sec. 353.27, Stats., but penalties so imposed should not ex
ceed those prescribed by sec. 85.22 (2), Stats. 1927.

June 17. 1930.

L. W. Bruemmer,

District Attoi-ney,

Kewaunee, Wisconsin.
In your letter of May 26, 1930, you request an opinion as

to the proper construction of sec. 85.01, subsec. (1), Stats.,
as regards the penalty imposed thereby.

Sec. 85.01 (1), Stats., makes it unlawful to operate a mo-
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tor vehicle upon any highway unless the same shall have
been registered or application for registration made and
the registration fee paid. It provides for the arrest of any
person so operating a motor vehicle and provides further:

"Such judge or justice shall in addition to imposing the
penalty provided by section 85.91 require such person to
make application for registration and pay the fee therefor,
and two dollars in addition thereto."

Sec. 85.91, referred to in the language quoted above, spe
cifies no penalty for the violation of sec. 85.01, Stats., but

does specify penalties for the violation of numerous sec
tions of the same chapter. There are three subsections,
each providing a different penalty.
In the statutes of 1927 what is now sec. 85.01 (1), Stats.,

appeared as sec. 85.04 (1), and the reference as to penalty
was to sec. 85.22 which in subsec. (2) thereof provided:

"Any person who violates section 85.04, 85.09 or 85.12
shall be fined not less than ten nor more than twenty-five
dollars."

By ch. 454, Laws 1929, sec. 85.04 (1) was, without other

change, renumbered sec. 85.01 (1), and sec. 85.22 was re
pealed. The penalty reference in the former section to sec.
85.22 was changed to sec. 85.91, not by the legislature but

by the revisor of statutes pursuant to the authority con
ferred upon him by sec. 43.08 (2).

There was, therefore, no substantive change in sec. 85.01

(1), and the legislative reference therein as to penalty is to
the provisions of sec. 85.22, Stats. 1927, now repealed.
A statute which refers to and adopts the provisions of

another statute is not repealed by the subsequent repeal of

such other statute {Sike v. C. & N. W. R. R. Co., 21 Wis.
370), and where a statute still in force refers to one since
repealed, the latter may be resorted to for the purpose of
construing the former, and the applicable provisions thereof
considered as if incorporated in the statute which is still in
force. Flanders v. The Toion of Merrimack, 48 Wis. 567.
See also 36 Cyc. 1152.

Applying this rule of construction to the case at bar, it
appears that the penalty provided in sec. 85.22 (2), Stats.
1927, may be applicable as to violations of sec. 85.01 (1),
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Stats. 1929, notwithstanding the repeal of the first men
tioned section.

This department has heretofore ruled that in such cases
sec. 353.27, Stats., which imposes a penalty for misdemean
ors for which no other penalty is imposed, is applicable.
XVIII Op. Atty. Gen. 693. The penalty imposed by sec.
353.27, Stats., is more drastic than that prescribed in sec.
85.22 (2), Stats. 1927,. but in applying its provisions to
cases of this character the court, is not required to exceed
the penalties prescribed in sec, 85.22 (2), Stats. 1927.

In view of the fact that there is doubt as to which penalty

will ultimately be held to be applicable, it is suggested that
in imposing penalties for the violation of sec. 85.01, Stats.,
the limits should be within the scope of both penalty sec
tions, that is to say a fine of not less than ten dollars nor
more than twenty-five dollars.
SB

Automobiles—Law of Road—Insurance—Endorsement
on automobile insurance policy for liability and property
damage to effect that it is so-called "named driver policy,"
thereby limiting protection under policy to cases when car
is being driven by person named in policy and excluding
protection when it is driven by some person other than one
named in policy, is in violation of provisions of sec. 204.30,
subsec. (3), Stats.

June 17, 1930.

M. A. Freedy,

Commissioner of Insurance.

Your request of the 5th inst. as to whether or not an en
dorsement on an automobile insurance policy for liability
and property damage issued in this state to the effect that
it is a so-called "named driver policy," which means that
the protection under the policy is afforded by the company
only when the car is being driven by the person named in
the policy and there is no protection when it is being driven
by some person other than the one named in the policy, is
in violation of the provisions of sec. 204.30, subsec. (3),
Stats., in view of the language employed by the court in the



310 Opinions of the Attorney General

case of Fanslau v. Federal Mutual Automobile Insurance

Co., 194 Wis. 8, 10, viz.:

" * * * We did not then, and we do not now, enter
tain any thought that it was the legislative purpose to de
prive insurance companies of the right to limit their cover
age or to issue such contracts of insurance or indemnity as
they may choose."

The section of the statute to which you refer, 204.30 (3),
reads as follows, viz.:

"No such policy shall be issued or delivered in this state
on or after September 1, 1925, to the owner of a motor ve
hicle, by any corporation or insurer authorized to do busi
ness in this state, unless there shall be contained within
such policy a provision reading substantially as follows:
The indemnity provided by this policy is extended to apply,
in the same manner and under the same provisions as it is
applicable to the named assured, to any person or persons
while riding in or operating any. automobile described in
this policy when such automobile is being used for purposes
and in the manner described in said policy. Such indem
nity shall also extend to any person, firm or corporation
legally responsible for the operation of such automobile.
The coverage hereby afforded shall not apply unless the
riding, use or operation above referred to be with the per
mission of the assured named in this policy, or if such as
sured is an individual, with the permission of an adult
member of such assured's household other than a chauffeur
or domestic servant; provided, however, that no coverage
afforded by this paragraph shall apply to a public automo
bile garage or an automobile repair shop, sales agency,
service station and/or the agents or employes thereof. In
the event an automobile covered by this policy is sold, trans
ferred or assigned, the purchaser, transferee or assignee
shall not be covered as an additional assured without writ
ten consent of the company, evidenced by indorsement
hereon."

When the legislature enacts statutes within the proper
field of legislation, not violative of any provision of either
the federal or the state constitution, its commands are su
preme. Such is the character of the above-quoted statute.
It prohibits the issuance or delivery of certain policies of
insurance in this state. The language contained in that
section is plain and explicit. Its phraseology permits of no
construction, save a literal one, and any such policy bearing
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an endorsement to the effect stated by you may not be legally
issued or delivered in this state.

The language quoted by you from the Fanslau case, supra,
was used by the court in construing sec. 85.25, Stats. 1925
(renumbered and now sec. 85.93), holding that the only ef
fect of such statute is to permit the insurance company to
be made a party defendant in those cases where the policy
itself creates a liability against the insurance carrier, and
that the statute was not intended to, nor did it, create a
liability, or confer any right of action where none might
be predicated under the terms of the policy sued on.
Stransky v, Kousek, 225 N. W. 401, 402, 199 Wis. 59; Bro
V. Standard Accident Insurance Co., 194 Wis. 293; Fanslau
V. Federal Mutual Automobile Insurance Co., 194 Wis. 8;
Ducommun v. Inter-State Exchange, 193 Wis. 179.
When the court in the Fanslau case, supra, in speaking

of its holding in the Ducommon case, supra, said "we did
not then, and we do not now entertain any thought that it
was the legislative purpose to deprive insurance companies
of the right to limit their coverage or to issue such contracts
of insurance or indemnity as they may choose," it had in
mind the provisions of the then sec. 85.25, Stats, (now sec.
85.93) only, and the quoted language has no application to
the provisions of sec. 204.30 (3). I do not believe that the
court thereby intended to convey the idea that the legisla
ture could not, as it has by the enactment of the last above-
mentioned statute, deny to insurance companies the right
to issue or deliver in this state certain insurance policies.

In no case that has come to our attention has the court
held or intimated that the legislature in the enactment of
sec. 204.30 (3), Stats., exceeded its legislative powers. See
also XVi Op. Atty. Gen. 225.
HAM
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Indigent, Insane, etc.—Expense of medical aid and burial
of indigent person who, while passing through town or city
other than city of his residence but within same county, be
comes ill, dies and is buried by such town or city, is paid
in first instance, under sec. 49.03, Stats., by that munici
pality and then is collected from county and by county
charged, to municipality where indigent had legal settle
ment.

June 17, 1930.
G. Arthur Johnson,

District Attorney,
Ashland, Wisconsin.

I am in receipt of your letter of June 4, in which you say:

"The town of Jacobs and the city of Ashland are both
located in the county of Ashland. An indigent person hav
ing a legal settlement in the town of Jacobs happens to be
passing through or temporarily, in the city of Ashland. He
becomes suddenly in need of medical attention, and is taken
to the hospital, and after a few days he dies. Which mu
nicipality according to the statutes is required to pay the
hospital bill, and which municipality is required to bury
him ?"

You say it is your contention that the city of Ashland is
liable in the first instance and must charge the expense to
the county, and the county in turn charge it to the town of
Jacobs. You say it is the contention of the city attorney
that in such a case persons administering aid and expect
ing to collect for the same must obtain an order from the
county, but so far as you are able to ascertain there is no
such provision, and you think in this case the persons or in
stitutions administering aid must obtain an order from the
city of Ashland, and then the city of Ashland charges it to
the county, and the county in turn charges it to the town of
Jacobs. You say that you do not think that subsecs. (3)
and (4), sec. 49.03, Stats., have any application to this case
but simply deal with cases where the indigent person has a
legal settlement outside of the county.
In answer will say that I think your contention is correct,

otherwise the county clerk would have to serve a written
notice upon himself as county clerk under the provisions of
subsec. (4), which would be an absurdity. The purpose of
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serving such written notice evidently was to advise the
county clerk of the fact. Of course if it is in the same
county, he already has that information. See XVIII
Op. Atty. Gen. 688.
TLM

Criminal Laio—Selling loith Pretense of Price—Selling
candy bars with tickets wrapped therein on which is named
prize of discount amount of which is uncertain is in viola
tion of sec. 348.15, Stats.

June 18, 1930.

William M. Gleiss,
District Attorney,

Sparta, Wisconsin.
I am in receipt of your letter of June 4, in which you say:

"A is a dealer in confectioneries and has a container with
approximately 36 bars of candy. The bars are sold for 5^
apiece. However, the purchaser may not be compelled to
pay for the bar purchased as within the wrapper of the
bar the price is written. In other words the maximum is

and there are some bars within the box which can be
bought from 1^ to 4^1. The bars are a regular 5^ piece of
candy as is customarily and usually sold but the purchaser
may not pay that price if the one he purchases should con
tain within the wrapper a lesser sum. In many instances
the merchant merely hands the bar to the purchaser and
in some instances the purchaser picks it from the box."

You ask whether or not that scheme is in violation of

the lottery statute or any other statute pertaining thereto.
In answer will say that I think it is in violation of sec.

348.15, Stats., and can be prosecuted under that statute.
This scheme seems to be somewhat different than some of
the schemes devised to accomplish the same purpose, but I
think they all come within the prohibitions of that statute.
TLM
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Appropriations and Expenditures^Conservation Coin-
mission—PvMic Lands—State Parks—When read with sec.

20.206, Stats., subsec. (6), sec. 20.49 appropriates to state
highway commission $100,000 for construction and main

tenance of 1 .ds in state parks, state forests and other pub
lic lands, allotments to be worked out between state con

servation commission, state land commission, state highway
commission and county boards.

June 18, 1980.
Paul D. Kelleter, Conservation Director,

Conservation Commission.

You direct attention to an opinion of this department ad
dressed to the secretary of state under.date of May 22,
1930 (XIX Op. Atty. Gen. 278), ruling to the effect that
sec. 20.206, Stats., makes an appropriation of $50,000 to
the state conservation commission for roads in the state

park areas, and that this amount is available from the ap
propriation of $150,000 made to the state highway commis
sion by subsec. (6), sec. 20.49, Stats.

You state that it is not clear from the opinion of May
22 whether or not there may be available from the appropri
ation made by subsec. (6), sec. 20.49 any additional money
for the purpose of constructing and maintaining roads in
the state parks by the state conservation commission and

you ask our opinion to clear up this point.
Subsec. (6), sec. 20.49 (as amended by ch. 417, Laws

1929) appropriates to the state highway commission, on Oc
tober 1, 1929, and annually thereafter, the sum of $150,000,
for the construction and maintenance of roads in the state

parks and state forests and other public lands, and further
provides to the effect that all work done under said subsec

tion is to be determined and done by the state conservation
commission for state park and forest lands, and by the land
commission foi' other classes of public lands, jointly with
the state highway commission and the county hoard of the
county wherein the lands affected are situated, all in ac
cordance with plans, specifications and contracts or other
arrangement approved by the highiuay commission.

Sec. 20.206, on the other hand, appropriates to the state
conservation commission, on October 1, 1925, and annually
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thereafter, the sum of $50,000, "as provided by subsection
(6) of section 20.49," for the construction and maintenance
of roads in the state park areas.

Subsec. (6), sec. 20.49 was amended by ch. 417, Laws
1929, by increasing the appropriation therein made from
$50,000 to $150,000, by adding state forests and other pub
lic lands, and by providing to the effect that the land com
mission should do the work with reference to public lands
other than state parks and forest lands.

Sec. 20.206, on the other hand, was not amended.
The opinion of May 22 was intended to be limited to rul

ing that the appropriation of $50,000 made by sec. 20.206
to the -conservation commission is an existing specific ap
propriation to such commission for the purpose of con
structing and maintaining roads in the state park areas,
available from the appropriation of $150,000 made by sub-
sec. (6), sec. 20.49, because of the express reference in sec.
20.206, "as provided by subsection (6) of section 20.49."
In other words, the ruling simply gave force and effect to
the existing provisions of sec. 20.206.
The only effect upon subsec. (6), sec. 20.49 is that the

appropriation thereby made to the state highway commis
sion is reduced from $150,000 to $100,000. The remaining
provisions of subsec. (6), sec. 20.49 are unaffected. The
sum of $100,000 is available under subsec. (6), sec; 20.49
for all of the purposes therein mentioned, namely, for the
construction and maintenance of roads in the state parks,
state forests and other public lands. The conservation
commission, for roads in the state parks and state forests,
as well as the land commission for roads in other public
lands, may participate in the use of this fund. The amounts
to be allotted should, of course, be worked out between the
conservation commission, the land commission, the high
way commission, and the various county boards.

It is felt that the ruling of May 22 and the instant rul
ing together will give proper force and effect to the provi
sions of both statutes involved.

FCS
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C orporations—Trade Regulation—Trading Staw.ps—
Articles of incorporation of Bay View Stamp Association,
purporting- to trade in legitimate business of trading
stamps, are approved.

June 19, 1930.
Theodore Dammann,

Secretary of State.
I have examined the articles of incorporation of the Bay

View Stamp Association at your request.
The purpose of the corporation is expressed in the articles

as follows:

" * * * To supervise and to have charge and control
of the redemption, under such conditions as the by-laws of
this corporation may provide, of all merchandise trading
stamps issued by members of the Bay View Business Boost
ers' Club, to conduct an office, to do anything else that may
be necessary to properly conduct the business of controlling
and supervising the issue and enforcing the prompt cash
redemption of all merchandise trading stamps issued by
members of said Bay View Business Boosters' Club."

Under subsec. (1), sec. 134.01, Wis. Stats., the issuing of
trading stamps is unlawful, but the subsection contains the
following exception:

*  . * * except that any manufacturer, packer or
dealer may issue any slip, ticket, or check with the sale of
any goods, wares or merchandise, which slip, ticket or check
shall bear upon its face a stated cash value and shall be re
deemable only in cash for the amount stated thereon, upon
presentation in amounts aggregating twenty-five cents or
over of redemption value, and only by the person, firm or
corporation issuing the same; provided, that the publica
tion by or distribution through newspapers, or other publi
cations, of coupons in advertisements other than their own,
shall not be considered a violation of this section."

Our court has held that where the stamps complying v;ith
the statute in form and contents are sold by a trading
stamp company to merchants and are redeemed by the
company at its office with money furnished by the merchant
or by the merchant himself at his place of business, this
statute is not violated. See Sperry & Hutchinson Co. v.
Weigle, 169 Wis. 562.
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It thus appears there is a legitimate business for dealing
in trading stamps, so long as the trading stamps that are
being dealt with are legal and valid under sec. 134.01,
Stats. As the purpose of the corporation purports to en
force the prompt cash redemption of all trading stamps it
is apparent that it contemplates going into the legitimate
business and not that part of the trading stamp business
which is unlawful.

You are therefore advised that these articles are accept
able and may be filed in your department.
JEM

Fish and Game—Provision in sec. 29.26, Stats., that "no

person shall take, capture, or kill fish of any variety, or fish
for fish" is broad enough to include person who is fishing
but who has not yet caught fish; but latter part of said sec
tion, which has not words "or fish for fish," must be given

stricter construction, as not including one fishing who has
not yet caught any fish.

June 19, 1930.
George E. O'Connor,

District Attorney,

Eagle River, Wisconsin.
You have asked by telephone for an interpretation of sub-

sec. (1), sec. 29.26, Stats. The particular point which you
have in view is whether a person may be convicted under

this statute who is trying to catch fish, but has not yet suc
ceeded in catching any.

Said subsec. (1), sec. 29.26 reads thus:

"No person shall take, capture, or kill fish of any variety,
or fish for fish during the close season for trout, in streams
and creeks containing trout, except the waters of the Wolf
river and creeks and streams flowing into the same between
the dam on the Wolf river at the outlet of Post lake in the
town of Elcho and the bridge over the Wolf river at Pierson
in the town of Ainsworth, all in Langlade county and ex
cept that suckers may be speared between March fifteen
and May first in the east branch of the White river between
Dudley bridge in the town of Dakota and the Marquette
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county line, in the west branch of the White river between
the Sonora bridge in the town of Dakota and the Marquotte
county line, in the Mecan river between the Zinke bridge
in the town of Richford and the Marquette county line, in
Willow creek between the point where the two branches of
said stream unite in section twelve, township eighteen north,
range eleven east, town of Marion and Lake Poygan, in the
Pine river between the point where said stream crosses the
highway in section three, township nineteen north, range
ten east, town of Leon and Lake Poygan, in Waushara
county; or at any time in or from any spring hole or arti
ficial well connected with any of the waters of this state;
or from a motor-driven boat, or from any boat in tow or a
motor boat, when the motor is in motion; or by means of
shutting or drawing off water for that purpose; nor shall
any person take, capture or kill fish toithin two hundred feet
of any fishivay, lock or dam othenoise than with a hook ami
line. No fish of any variety shall he taken in any manner
within five humlred feet below any fishivay, lock or dam in
the counties of Washburn, Sawyer, Oneida, Florence, Vilas,
Iron, Ashland, Bayfield, Douglas, and north of toicnship
number thirty-five in Price and Forest counties, and
ivithin three hundred feet above and five hundred feet he-
low the dam at Kilbourn on the Wisconsin river. No per
son shall take or catch fish from a boat, float or platform
in Flites pond on the Big Rush O'Cree creek in the town of
Plainfield, Waushara, county.

You will note that the first sentence in said subsection

provides that "no person shall take, capture, or kill fish of
any variety, or fish for fish," etc. This is broad enough
to include a person who is fishing but has not yet caught
any fish. Prior to 1921 the wording of the section was dif
ferent. It was not broad enough to include a person who

is fishing but has not yet caught fish, so the legislature, in
ch. 131, laws of 1921, amended sec. 29.26 by adding after
the word "variety" in the first line, "or fish for fish."

This amendment was made for the purpose of broadening
the statute to cover a person who is fishing, but has not
yet caught any fish. This amendihent applies to the first
part of the subsection but is not applicable to that part of
the above-quoted subsection which follows the word "pur
pose" and which is underlined in the above quoted subsec
tion, for it is apparent that in a criminal statute, which
must be construed strictly against the state and in favor
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of the defendant, the words "take, capture, or kill fish" is

not broad enough to include "an attempt to take, capture,
or kill fish," when the offense created is but a misdemeanor.

JEM

Bonds—Innocent purchaser of bearer bonds stolen from

state could enforce payment of bonds against issuer.

June 20, 1930.

Solomon Levitan,
State Treasurer.

J. H. Puelicher, Chairman,

Annuity and Investment Board.
In your letter of June 20 you state that the state is in

possession of numerous bearer bonds and you ask this ques
tion:

"Should these bonds be stolen and found in the hands of
an innocent purchaser for value, what would be the posi
tion of the state, even if the state had endeavored to stop
payment on the bonds at their source?"

An innocent purchaser of bearer bonds stolen from the
state could enforce the payment of the bonds against the
issuer, and there is no way in which the state could stop
payment at the source of the bonds as against such innocent
purchaser or holder for value. Your attention, however,
is invited to sec. 67.09, Stats., which provides that city or
county bonds may be registered by the clerk of the munici

pality issuing them. If such bond is so registered in the

name of the owner, and the registration noted on the bond,
then no transfer is valid unless made on the record of the

municipality by the registered owner in person or by his
duly authorized attorney. Most bonds now issued contain
a provision for registration.
ML



320 Opinions of the Attorney General

Workmen's Compensation—Persons hired by county
agent to do milk testing for farmers are not county em
ployees.

June 24, 1930.

Victor' W. Nehs,

District Attorney,

Neillsville, Wisconsin.

You ask whether certain persons hired by the county
agent (agricultural representative) to do milk testing by
mail for farmers in the county and who are paid for their
services by the farmers and not by the county or county
agent are employees within the meaning of the workmen's
compensation act so as to be covered by the county policies.
You say that the county agent simply hires these people and
supervises their work as a sort of adjunct to his office and
by way of an agricultural project and that it is no part of
his duty to carry on this work, although the work might
properly be said to be incidental to his employment.
The milk testers are not county employees within the

meaning of the workmen's compensation act. Sec. 102.07,
subsec. (1), Stats., which defines employee for the purposes
of the compensation act, provides in part:

"The term 'employe' as used in sections 102.01 to 102.34,
inclusive, shall be construed to mean:
"(1) Every person in the service of the state, or of any

county, city, town, village, or school district therein under
any appointment, or contract of hire, express or implied,
oral or written except any official of the state, or of any
county, city, town, village, or school district therein. * *

The milk testers are clearly not in the service of the
county and hence they do not come within the definition of
an employee so far as the county is concerned. The county
agent in hiring the milk testers hires them for the farmers
and not for the county; and the fact that he supervises or
directs their work does not create the relationship of em
ployer and employee between the milk testers and the
county. See Visiting Nurse Asso. v. Industrial Comm., 195
Wis. 159; Hardware Mut. Cos. Co. v. Industrial Comm.,
197 Wis. 156.

ML
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Corporations—Insurance—Mutual Insurance Companies
—Premiums upon applications for policies of mutual in
surance company required as condition precedent to cer
tificate authorizing transaction of insurance business must
be received in cash by company but need not be paid by ap
plicants personally.

Election of officers and directors may be had before re
quired number of applicants for insurance is secured.

June 25, 1930.
M. A. Freedy,

Commissioner of Insurance.
In your letter of June 19, 1930, you submit five questions,

which will be stated in substance, and discussed in the or
der of submission.

1. You state that a mutual insurance company has made
application for certificate authorizing it to transact insur
ance business as provided in sec. 201.15, Stats., and that
one of the organizers has advanced $4,000 as premiums on
behalf of applicants for insurance. You then inquire:
Does subsec. (3), sec. 201.14, Stats., mean that each one of
the required two hundred applicants to the organization
of a mutual insurance company must themselves pay their
own individual premium in cash, or may some third party
temporarily advance all or part of such two hundred pre
miums in behalf of the applicants for the purpose of ob
taining a certificate from the commissioner of insurance,
as mentioned in sec. 201.15, Stats.?

Sec. 201.14 reads as follows:

"No domestic insurance company shall begin to trans
act the business of insurance until:
"(1) It shall issue simultaneously policies upon two

hundred or more risks, each within the maximum single
risks prescribed in section 201.16; or
"(2) It shall hold a fund in excess of the capital stock,

if any, in cash or invested as provided by law, equal to
ten times the maximum single risk to be assumed, which
fund shall be used for the payment of losses only and may
be repaid only after the risks outstanding shall exceed the
minimum prescribed in section 201.17; or
"(3) It shall have received, in cash, not less than one

annual premium upon each application pending or risk
outstanding. If any application or policy covers a period

21
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greater than one year, the premium shall be on hand for
such greater period. No part of the premium so received
shall be paid or used for promotion expense."

The premiums must have been received in cash by the
company. Irrespective of whether they are paid individu
ally by the applicants for insurance or by a third person on
their behalf, the amount so paid is wholly within the control
of the company, and the person making the payment has no
claim thereon except the right to the policy when issued un
less the application should be withdrawn before the policy
is issued. In this respect the payment appears to be no
different than the payment made as a premium on any
other policy in the ordinary transaction of insurance busi
ness. So long as the statutory requirement is complied
with it is immaterial how the applicants finance the pay
ment of the original premium. That the premiums are
paid in cash is sufficient to show that "those making appli
cations for insurance are in a position to perform the same."
Sec. 201.15 (3), Stats.

I am unable to see that the fact that one of the organizers
advances money for the payment of certain premiums on
behalf of certain applicants for insurance in any respect
brings the procedure in whole or in part within the scope
of the alternate plan outlined in subsec. (2), sec. 201.14,
Stats., as you suggest.

2. Your second question is as follows:

"Is it unreasonable for the commissioner of insurance
to require as evidence of good faith that these applicants
themselves deposit, in cash, with the company, the annual
premium? We might say that it is common practice for
companies to cancel, flat, policies issued on 'unpaid for' ap
plications and if that is done there is then the danger that
immediately after the commissioner's certificate is issued,
the number of risks actually outstanding will become less
than two hundred in number."

From the discussion of Question 1 it follows that it
would be improper for your department to insist upon each
premium being paid by each applicant personally. It is
sufficient that the required amount shall be received by the
company in cash in payment of the original premium on
each of the two hundred policies to be issued simultaneously

1^^
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under the provisions of subsec. (1), sec. 201.14, Stats., and
on any other application or risk then outstanding. If the

legislature had intended to impose the condition which you
suggest it could easily have done so; but the language used
does not, in my opinion, warrant such a construction. If
all premiums have been paid in cash there are no "unpaid
for" applications.

3. Your third question is as follows:

"Can the directors or officers of a mutual insurance com
pany be elected before the company has the required two
hundred paid-for applicants for insurance?"

A mutual insurance company is organized under the
provisions of ch. 180, subject to such modifications as are
contained in the insurance laws. Sec. 180.02, subsec. (1),
par. (h), provides in part as follows:

"* * * corporation is formed without

capital stock, the articles shall fix the time and place for
the first meeting for the election of officers, and the signers
of such articles shall give notice thereof to the members
in the manner provided in section 180.06."

Subsec. (1), sec. 180.06, Stats., is as follows:

"Until the directors or trustees shall be elected the sign
ers of the articles of organization shall have direction of
the affairs of the corporation and shall make such rules as
may be necessary for perfecting its organization, accepting
members or regulating the subscription of the capital stock,
including the price of nonpar stock."

Sec. 201.07, subsec. (1), Stats., specifies that the articles
of a mutual insurance company shall provide,

"(a) That every person, corporation, association or part
nership insured shall be a member and shall have one vote.
" ♦ * *

"(c) The president, vice president or vice presidents
and all of the directors shall be members of the company."

From the above statutes it is evident that inasmuch as
prior to the granting of the certificate by the commissioner
of insurance as provided in sec. 201.15, Stats., no one can
be lawfully insured by the company, no person is a member
strictly within.the definition required in the articles prior
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to the granting of the certificate. But in order to issue the
policies as provided in sec. 201.14 (1), which must be done
in order to begin the transaction of insurance business, if
that plan is followed, there must be definite organization
and officers. The only practical construction appears to be
that, for the purpose of organization for the transaction of
preliminary business other than insurance, directors and
the specified officers should be chosen from the incorporat-
ors and those who have applied for policies. See sec. 201.09
(2). These officers and directors hold oflflce de facto for
the purpose of calling a meeting for the election of officers
and until their successors are elected in due course at such

meeting after the granting of the certificate from the mem
bers created by the lawful issuance of policies, if such of
ficers and directors do not become policy holding members
among the first two hundred. See sec. 180.14, Stats, That
such is the intent of the statutes is evidenced by the fact

that if the plan provided in sec. 201.14 (2), Stats., is fol
lowed, the certificate authorizing the transaction of insur
ance business may be issued when there are no policy hold
ing members, nor any applicants for policies.

4. Your fourth question is as follows:

"In view of the three subsections cited and the funda
mental nature and plan of a mutual insurance corporation,
is it unreasonable for the commissioner of insurance to re
quire that the first meeting for the election of officers and
directors be postponed until the company has the required
two hundred paid-for applications? Said election was held
within three days after the filing of the articles with the
register of deeds and it required more than four months to
obtain two hundred applications, paid and unpaid."

The date of the first meeting for the election of officers

is fixed by the articles of the company as filed and the com
missioner of insurance cannot fix or change the date. I

find nothing in the statutes which requires this meeting to
be subsequent to the securing of two hundred applications
for insurance. In fact, it is difficult to perceive how such
applications could be secured and forms adopted without
the preliminary organization of the corporation.

5. Your fifth question is as follows:
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"Can the secretary of a domestic corporation,—a club,
a bureau, or any other organization pay his commissions
over to such a club, bureau or organization when the com
missions are the result of automobile insurance premiums
received from the insured automobiles belonging to the
members of such a club, bureau or organization?"

This question appears to be hypothetical and unrelated to
any specific facts presented and is therefore unanswered.

SB

Indigent, Insane, etc.—Bills of doctor and hospital for

services furnished in county X to poor person of another
county under provisions of either sec. 49.02 or 49.03, Stats.,

cannot be collected from town, city, village or county of
patient's legal settlement except in cases in and in manner

there specified.

June 25, 1930.
William M. Gleiss,

District Attorney,

Sparta, Wisconsin.

You say a minor child who resided with its parents in
Jackson county was brought to a hospital in Monroe county
by her doctor and was there operated on by a local doctor
and that the poor commissioner of Monroe county author
ized the operation; that the doctor's bill and hospital bill
were presented to the poor commissioner of Monroe county;
that notice of the operation was given to the county

clerk of Jackson county within five days after the services;
that Jackson county is operating under the township
system and that the town where the child resides re
fuses to pay the bill because it did not authorize the expen
diture. You ask if Monroe county has a claim against
the town in which the child resides.

On your statement of facts I do not see on what theory
Monroe county has a legal claim against the town in which
the child resided to recover for this hospital and doctor bill
for I do not think the situation as stated brings the case

within the provisions of sees. 49.01, 49.02 or 49.03, Stats.,
which are the only provisions I know of relating to the sub
ject. See XVI Op. Atty. Gen. 340.
TLM
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Corporations — Closed Corporations — Securities — Ex
emption provided by sec. 189.03, subaec. (15), Stats., does
not apply to case where upon sale of entire issue of securi
ties number of stock holders exceeds twenty-five; sale of
portion of securities to be issued to number of subscribers
less than twenty-five does not result in exemption of such
sales from provisions of ch. 189, Stats., where later sales

are made bringing number in excess of twenty-five.

June 25, 1930.

Railroad Commission.

Your letter of June 2, 1930, is quoted below at length;

"The 'A' company is a corporation organized under the
laws of Wisconsin with an authorized capital of $100,000
consisting of 1000 shares of common stock of a par value
of $100 each. The company is organized and proposes to
operate as a finance and rediscount company. At the time
the company was organized it was the intention of the or
ganizers and promoters to have not more than 20 stock
holders, and it was believed that the entire authorized
capital would be purchased by not more than 20 persons.
However, the company at all times fully intended and ex
pected to sell and issue the entire $100,000 of capital stock.
"As its stock sale proceeded, it became apparent to the

officers and organizers that a restriction to 20 stockholders
would not absorb the entire authorized capital stock, and
thereupon the restriction was discarded and the company
determined to sell stock to as many persons as might be
necessary to dispose of the entire $100,000. At the present
time the company has 23 stockholders, and $80,200 of stock
outstanding and subscribed for. It has applied to this com
mission for a permit authorizing the sale of the balance.
"This commission has issued a permit authorizing the

sale of stock of this company as Class B securities and re
quiring that the subscription contract carry the statutory
legend—'This is a speculative venture'—and the other lan
guage required by the provisions of chapter 189 of the stat
utes. The commission has also required the company to
tender to the 23 existing stockholders the option to accept
the return of the purchase price of said stock with interest
at the legal rate from the date of purchase or to ratify such
subscriptions on subscription contracts in the form required
by the statute. The commission took this action inasmuch
as it appeared that such prior sales were made contrary to
the provisions of the securities law, and that for a period
of three years after the date of sale the company had a con-



Opinions op the Attorney General 327

tingent liability to repay to the purchasers the purchase
price plus interest at the lawful rate from the date of pur
chase, and that it would be unfair and inequitable to offer
stock to the public so long as the company was subject to
such a contingent liability. The commission was of the
opinion that the sale of stock to the first 23 was not exempt
within the provisions of subsection (15) of section 189.03
of the securities law, inasmuch as the total number of hold
ers of its stock after that to be issued is sold will exceed 25.
The company contends that the sale in good faith of this
stock with the intention to restrict the membership to less
than 25, is sufficient to bring the sales within the exemp
tion, though it is conceded that the total number of stock
holders after that to be sold will exceed 25. It should be
noted that the total promotion and organization expense
will not exceed two per cent of the selling price of the stock.
"The commission has consistently adhered to the con

struction placed on the statute in this case, ever since its
adoption by the legislature, with the firm belief that such
a construction is in harmony, both with the letter of the
statute and with the legislative intent expressed in such
statute. This section was originally designed to exempt
the sale of stock in what is ordinarily termed a 'closed'
corporation, and the limitation of 25 stockholders was fixed
as the greatest probable membership of a so-called closed
corporation. If a public offering of stock leads to the re
sult required by the terms of the statute, it appears that
the transaction is exempt. However, it was not contem
plated that public offerings of stock would be customarily
made under the provisions of the section here in question.
If such public offerings can be made, the result must be con
trary to the legislative intention. If such is the case, any
Wisconsin corporation could sell to 24 stockholders before
securing a permit from this commission. The result would
be that such 24 stockholders would not have notice that the
securities offered were Class B securities or that the ven
ture was such as is denominated by the legislature a specu
lative venture, while later stockholders would have such
notice.

"In order to clarify this situation and to receive an au
thoritative interpretation of this section of the statutes,
we are submitting to you the following questions:
"(1) Was the sale of stock of the 'A' corporation to 23

stockholders, under the facts herein outlined, exempt un
der the provisions of subsection (15) of section 189.03?
" (2) Was the sale of stock to the first twenty purchasers

exempt under that subsection, under the above state of
facts?"
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The language of sec. 189.03 (15) is as follows:

"The sale by any domestic corporation of stock of its
issue if the total number of holders of its stock, after that
to be issued is sold does not exceed twenty-five, or the sale
by such corporation of any of its securities other than
stock if the sale of such securities is made only to stock
holders and the total number of holders of its securities,
after that to be offered is sold, does not exceed twenty-five,
and in either event, the total organization and promotion
expenses in connection with such issue, exclusive of statu
tory fees and inclusive of commissions on the sale of such
securities, will not exceed two per cent of the selling price
thereof."

It is evident from a reading of this statute that the con
ditions precedent to the exemption thereunder are not com
plied with until and unless the stock to be issued is sold in

its entirety to a number of stockholders not exceeding tv;en-
ty-five. In the case which you present it is clear that when
all of the stock to be issued is sold the number of stockhold
ers will exceed twenty-five. Under these circumstances,
neither the sale to the first twenty-three stockholders
nor the sale to the first twenty stockholders is exempt
under the section above quoted. This being true, the con
tingent liability to repay to the purchasers the purchase
price, plus interest at the lawful rate from the time of pur
chase exists as to the existing subscribers for the stock as
provided in sec. 189.22, Stats.
Both of the questions submitted are therefore answered

in. the negative.
SB
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Corporations—Investment Associations—Real Estate—
Trust certificates of investment association are legal for in
vestment of trust funds notwithstanding fact that certifi

cates may be secured on real estate mortgages which would
not qualify for trust fund investments.

June 27, 1930.

C. F. SCHWENKER,

Commissioner of Banking.
You ask the following question: Does the provision of

par. (a), subsec. (7), sec. 216.04, Stats., nullify the provi

sions of sec. 231.32, Stats., as to the legality of investment
company trust certificates secured by real estate mort
gages?

Par. (a), subsec. (7), sec. 216.04, Stats., provides in

part:

" * * * An administrator, executor, gardian or
trustee, authorized to invest trust funds, may acquire and
hold said certificates, securities, contracts or choses in ac
tion evidenced by writing, but shall in no event exceed the
limitations prescribed in subsection (2) of section 231.32
of the statutes, and in issuing the same to an administrator,
executor, guardian or trustees, the trust represented shall
be specifically named. * *

Par. (c), subsec. (7), sec. 216.04, Stats., grants to in

vestment companies the power

"To invest its funds received under paragraph (a) of
subsection (7) of this section, in debentures, bonds or other
securities of or guaranteed by the government of the United
States, or of any state thereof, or of any subdivision of any
state thereof; * * *. 2. First mortgages on village,
city or suburban real estate, which is improved or on which
improvements are to be made with such loan, but any mort
gage in excess of twenty thousand dollars shall not exceed
sixty per cent of the appraised value of the mortgaged prop
erty. Such mortgages shall have priority over all liens
upon the mortgaged premises and the buildings and im
provements thereon which shall be filed subsequently to the
recording of such mortgages. 3. First mortgages on im
proved farm lands, not exceeding sixty per cent of the ap
praised value of the mortgaged property, located in this
state or in states immediately adjoining, to wit: Michigan,
Illinois, Iowa and Minnesota. * *
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Sec. 231.32, Stats., which relates to the investment of
trust funds, provides, inter alia, that such funds may be
invested, subsec. (1),

"(g) In obligations secured, whether alone, or in combi
nation with other obligations on a parity therewith, by first
real estate mortgages, or trust deeds, on improved farm
property or improved urban property (other than public
utility or street railway property except as herein provided)
in this state and adjoining states, the amount of which
mortgages, or trust deeds, does not exceed one-half of the
actual value of the property covered thereby;
"(h) And in promissory notes, which are amply secured

by pledge of any of the bonds, real estate mortgages or
securities in which investment is hereinbefore authorized."

As you point out in your letter, there is no restriction on

the amount of money which may be lent on village, city or
suburban real estate by investment companies when the
mortgage is less than $20,000; only when the mortgage is
in excess of $20,000 is there the restriction that the loan
shall not exceed sixty per cent of the appraised value of the
property. Mortgages on improved farm land likewise may
not exceed sixty per cent of the appraised value.

While it seems rather strange that trust funds may be
invested in certificates based upon securities, some of which
could not qualify as trust investments, par. (a), subsec.
(7), sec. 216.04, Stats., expressly gives administrators, ex
ecutors, guardians and trustees the power to invest trust

funds in the certificates of investment associations and un

til this provision is changed by legislative enactment it must

be held that investment company trust certificates secured
by real estate mortgages are legal for trust funds. The

fact that these certificates are not included under sec.

231.32, Stats., where they should have been placed in case
it was the legislative intent to make these certificates legal
for trust funds, does not change the situation in view of
the express provisions of par. (a), subsec. (7), sec. 216.04,
Stats.

ML
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Public Offi^cers — Alderman — Malfmmnce — Neiva-
■papers—Member of city couneii who is partner in fi rm
printing newspaper that has contract with city for publica
tion of legal notices at rate not higher than that prescribed
by law does not violate sec. 348.28, Stats., although amount
of such contract exceeds one hundred dollars per annum,
provided contract does not exceed rate prescribed by law
for doing such work.

June 30, 1030.
James P. Cullen,

District Attorney,
Prairie du Chien, Wisconsin.

You ask if a member of the common council of the city
of Prairie du Chien who is also a member of a fi rm pub
lishing a newspaper and doing a general printing business
in that city has the right while a member of the common
council to contract with the city for city printing and to
publish legal notices in a case where the printing contract
exceeds $100 in any one year.

Your statement of facts is not very clear but I take it
from the fact that you refer to the printing contract as ex
ceeding $100 in any one year, that you are in doubt as to
whether that clause as it appears in sec. 348.28, Stats., ap
plies to the words "nor to the publication of legal notices
required to be published by any town, village or county, or
by any town, village or county officer, at a rate not higher
than that prescribed by law," or only to the words "nor to
contract for the sale of printed matter or any other com
modity, not exceeding one hundred dollars in any one year."
If that is your inquiry, then I think it clear that it applies
only to the provision immediately preceding that exception,
namely, to contract for the sale of printed matter or any
other commodity. Therefore, if this contract is for the
publication of legal notices required to be published by the
city the prohibitions in sec. 348.28 do not apply to such
contract although it exceeded $100 in one year.
TLM
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Appro-priutions and Expenditures — Counties — County
board may appropriate six hundred dollars to aid in pro
moting settlement of vacant agricultural lands in county
by having printed and posted along highways motto read
ing (naming county), "Where live stock buys bank stock,"
or any similar language selected for that purpose, if. done
in manner provided by sec. 59.08, subsec. (10), pars, (a),
(b) and (c). Stats.

June 30, 1930.
J. Arthur Moran,

Assistayit District Attorney,
Delavan, Wisconsin.

I am in receipt of your letter in which you ask whether
it is legal for a county board to appropriate moneys to be
spent for the erection of signs and other methods of adver
tising agricultural products in your county. You say the
county board has appropriated for that purpose the sum of
$600, to be disbursed by a committee of which the county
agent is chairman.

You are advised that we know of no provision of law
authorizing such an expenditure except for the purposes
and in the manner provided by sec. 59.08, subsec. (10),
pars, (a), (b) and (c), Stats. If this appropriation was
made for the purposes there specified to be expended in
the manner there provided I think it would come within the

purpose of that law and would be valid, otherwise I do not
think it would come within the general or implied powers
of the county board.
TLM
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Fish and Game—Rights of persons fishing in Lake Michi
gan with gill nets for purpose of taking chubs to take and

keep baby lake trout and whitefish when caught in their
nets in manner and under conditions specified in sec. 29.33,
subsec. (7), par. (c), Stats., are discussed.

July 1, 1930.

Conservation Commission.

Paul D. Kelleter, Conservation Director.
You quote the provisions of sec. 29.30, subsec. (2), par.

(g), Stats., which is a general prohibition against taking
fish in any net, other than the kind or kinds expressly au
thorized to be taken or i-etained in such net as provided in
that chapter. You then quote the provision of sec. 29.33
(7) (c), which provides:

"In Lake Michigan gill nets with a mesh of not less than
four inches may be used for the purpose of taking lake trout
and whitefish. Gill nets with a mesh of not less than two
and five-eighths inches may be used for the purpose of tak
ing herring, chub and perch, * * * All fish caught in
nets whose use is permitted by this paragraph shall be
deemed lawfully caught and possessed, * *

You say you think these two provisions are in conflict
and you think fishermen are using two and five-eighths inch
mesh net in the waters of Lake Michigan presumably for
the purpose of taking chubs, but you think they are using
them for the purpose of taking baby lake trout and white-
fish, and you think there is a doubt under this provi
sion whether, if they claim to be setting such nets of two
and five-eighths inch measure for the purpose of taking
chubs, they may not take small whitefish or lake trout which
may be caught in such nets, and you ask to be advised.

Sec. 29.30 (1) authorizes nets to be used for the purpose
of taking, catching, or killing rough fish and game fish sub
ject to the conditions, limitations and restrictions pre
scribed in that chapter. You will notice that while sec.
29.30 (2) (g) starts out with the natural prohibition that
"No fish of any kind shall be taken," it then expressly says
"other than the kind or kinds expressly authorized to be

taken or retained in such net, as provided in this chapter

so that anything authorized to be taken in sec. 29.33 (7)
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(c) would come within the exception provisions in sec.
29.80 (2) (g). Therefore, I think the provision there that
"All fish caught in nets whose use is permitted by this para
graph shall be deemed lawfully caught and possessed" ex
cept the varieties there specified, must be held to apply to

all persons fishing in Lake Michigan for the purpose of tak
ing "herring, chub and perch."

I notice your quotations from the statutes do not state
the exact language of the present statute, and this opinion
is based upon the provisions of those sections in the stat
utes of 1929.*

TLM

Banks and Banking—Counties—County Depositaries—
County board may enter into proposed agreement for pur
pose of protecting county funds and county clerk and county
treasurer may lawfully sign said agreement on behalf of

county.

July 1, 1930.
James P. Cullen,

District Attorney,

Prairie du Chien, Wisconsin.

You request the opinion of this department relative to the
legality of a resolution wherein it appears that the Peoples

State Bank of Crawford County recently place its affairs
and assets under the control of the banking commissioner;

that a reorganization of the said bank is in progress under
a plan outlined by the commissioner of banking; that among
the conditions of reorganization a waiver by the depositors
and creditors of a certain per cent must be made, and that
the amount of said waiver is to be determined by a com
mittee selected by the creditors and depositors; that the
property selected representing the amount of said waiver is
to be placed in a trust fund and to be repaid to the depos
itors and creditors as realized thereon; and that among

other conditions of the said plan of reorganization, the bal
ance of the claim of each depositor and creditor is to be
placed upon a certificate of deposit drawing interest at three

• See modification in supplementary opinion July 30, 1930, page 383.
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per cent per annum and to be repaid to the depositors or
creditors in the following manner: Ten per cent of the re
maining amount of the claim at the end of six months from
the reopening of the bank; ten per cent every three months
thereafter until twenty-four months have elapsed; and fif
teen per cent to be paid at the end of twenty-seven months;
and fifteen per cent at the end of thirty months. You ask
whether the county may enter into the proposed agreement
and whether the county clerk and county treasurer may
lawfully sign the enclosed form of agreement in accord
ance with the resolution.

The county board may, in the exercise of good business
judgment, enter into the proposed agreement for the pur
pose of protecting the county funds. In XVIII Op. Atty.
Gen. 704, where a similar question was presented to this
department for its opinion, the power of the county board
to enter into such an agreement was sustained. As was
said in XVIII Op. Atty. Gen. 704, 706, the attorney general
is "passing merely upon the power of the board to enter
into the proposed agreement; the responsibility of deter
mining whether the agreement should be entered into rests
entirely upon the county board."
The county clerk and county treasurer may lawfully sign

said agreement on behalf of the county.
HHN

Real Estate—Real Estate Brokers—Real Estate Sales-
tnen Real estate broker may be licensed as salesman upon
application and payment of fee therefor; may not be re
quired to first surrender his broker's license.

July 2, 1930.

Russell A. Clark, Secretari},
Real Estate Brokers' Board.

In your letter of June 23, 1930, you state that a real
estate broker who has been licensed for the year 1930 now
desires to make a connection with another licensed real es
tate broker as a salesman, and then inquire whether this
party can be required to surrender his broker's license pre
viously issued and apply for a salesman's license. You in
dicate that the board has adopted a resolution specifying:—



336 Opinions of the Attorney General

"A broker desiring to make a connection as a salesman
with another broker, must surrender his broker's license
and apply for a salesman's license, credit being allowed him
from the sum already paid on his broker's license fee,
toward the salesman's fee."

"Real estate broker" and "real estate salesman" are sep
arate and distinct occupations by statutory definition. The
qualifications for license and the facts to be furnished upon
application therefor in each case are different. Such li
censes are not interchangeable. It is clear, therefore, that
in the circumstances described an application for a sales
man's license must be filed and such a license issued before
the broker can act as a salesman in the employ of another
broker.

However, his broker's license is valid during the entire
year unless lawfully terminated. See XIX Op. Atty. Gen.
175, rendered to you April 14, 1930. With the consent of
the broker under whom he is acting as a salesman, he could
also act as a broker on his own account without subjecting
himself to the revocation of his broker's license. (Sec.
136.08, subsec. (1), par. (g), Stats.

Sec. 186.06 (2), Stats., provides as to fees,

* Unless the application be withdrawn in writ
ing before the board shall have made any investigation
thereon, neither said fee, nor any part thereof, shall be re
turned to the applicant."

The plan suggested in the resolution of the board is ap
parently in conflict with this statute, in that it contemplates
the return to the applicant of a portion of the fee paid for a
broker's license, to be applied by him as payment of the fee
for a salesman's license.

You are therefore advised,
1. That in the circumstances stated an application must

be made for a salesman's license and the required fee paid.
2. That no part of the broker's license fee may be re

turned to the licensee upon voluntary surrender of the li
cense, or indirectly applied upon the amount due upon the
application by the broker for a salesman's license.

3. That the board may not require the surrender of a
broker's license as a condition precedent to accepting and
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acting upon an application for a salesman's license by the
same person.

SB

Public Health—Pharmacy—Under sec. 151.04, subsec.
(2), Stats., registered pharmacist in charge of drug store
need not be present at all times when such store is open,
but during his absence no drugs may be sold.

July 2j 1930.

G. V. Kradwell, President,
Board of Pharmacy,

Racine, Wisconsin.
In your letter of June 23, 1930, you state that the state

board of pharmacy has construed sec. 151.04, subsec. (2),
Stats., as meaning that when a pharmacy, drug store or
apothecary is open for business it must be in charge of a
registered pharmacist or assistant registered pharmacist at
all times and that the temporary absence of such party is
not countenanced by the statute. You inquire as to the cor
rectness of this construction.
This statute reads as follows:

No person shall i^tail, compound or dispense drugs,
medicines or poisons, except paris green, in packages la
beled pans green, poison,' nor permit it, in a town, village
or city of five hundred or more inhabitants, unless he be a
registered pharmacist, nor institute nor conduct a place
therefor without a registered pharmacist in charge, except
that a registered assistant pharmacist may do so under the
personal supervision of a registered pharmacist, and may
have charge during the pharmacist's necessary absence,
not to exceed ten days. If the inhabitants are less than five
hundred, only a registered assistant pharmacist is required."

It is clear from the context of this statute that the sale
of the specified drugs, medicines, etc., by an unregistered
employee during the temporary absence of the registered
pharmacist (or assistant registered pharmacist under the
proviso) would be illegal, and that such employee would be
answerable therefor, as would also the pharmacist in charge,
if the sale were made with his assent or permission. State

22
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V. Robinson, 56 N. W. 594, Pharmaceutical Soc. v. Wheeldon,
24 Q. B. Div. 683, 42 Alb. L. J. 54.
Whether there would be a violation during such tem

porary absence of the pharmacist even though no drugs,
medicines, etc., were sold is a more difficult question. To be
"in charge" of an enterprise does not ordinarily connote
the continuous presence of the person in charge. That this
concept was in the mind of the legislature seems evident
from the fact that by sec. 151.02 (9), Stats., it is provided
the registered pharmacist so in charge of a drug store
may not also at the same time supervise or be in charge of
other drug stores. This limitation was no doubt enacted
for the purpose of insuring more complete and detailed
supervision of each drug store by a competent pharmacist.
However, the use of the words "in charge" in the manner
above indicated by the legislature in the same chapter nega
tives the contention that the phrase contemplates the con
tinuous presence of the person "in charge" at the stoie
when open.

Drug stores are generally engaged in varied merchandis
ing in addition to the activities which are regulated by ch.
151, Stats., which may be conducted by unregistered em
ployees. To require such stores to be entirely closed when
the pharmacist in charge is taking his meal or is away for
a few moments on some emergency call would be a dis
tinct financial hardship as to such general merchandising
activities, which in my judgment is not imposed by the
statute. Sale of drugs during such temporary absences by
unauthorized employees is punishable, as above indicated,
and if no drugs are sold during such temporary .absence of
the pharmacist in charge, it is difficult to see how the pub
lic welfare or health is jeopardized thereby.
To be "in charge," however, indicates definite supervi

sion, which is something more than mere occasional atten
tion. It must be the regular occupation of the pharniacist.
To leave a drug store for an entire day or longer without
the personal supervision of the pharmacist (or assistant
pharmacist) nominally in charge, would, no doubt, be a
violation of sec. 151.04 (2) whether or not drugs were sold
during such absence, and even shorter periods of absence
might also be held to constitute a violation thereof if in-
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dulged in as a regular practice as a means of thwarting the
purpose of the statute. Whether or not a drug store is
conducted without a pharmacist "in charge" is a question
of fact for judicial determination in each case that may
arise. No hard and fast rule of thumb may be laid down
as to how many minutes or hours of absence would consti
tute a violation.

SB

Building arid Loan Associations—Corporations—Securi
ties of foreign corporation admitted to do business in this
state on building and loan association plan are exempt from
operation of blue sky law.

July 2, 1930.
Honorable C. F. Schwenker,

Commissioner of Banking.
You say that a foreign corporation proposes to sell in

Wisconsin instalment and paid-up certificates in much the
same manner that building and loan stock is sold* and held.
You ask whether the securities issued by such foreign cor
poration are exempt from the operation of the blue sky law.
Among the securities not affected by the blue sky law (ch.
189, Wis. Stats.) are:

"Securities of any bank, or trust company, or building
and loan association, or land mortgage association, or other
corporation, whose business is subject to the control and
super-vision of the banking commissioner of this state, which
are issued by such company; or securities of any corpora
tion organized and existing by virtue of any act of congress
of the United States, except laws enacted for the District
of Columbia, and which are issued by such company; the
sale of securities to any such corporation, or association, or
to any broker duly authorized by the commission, or to any
insurance corporation authorized to do business in this
state." Subsec. (5), sec. 189.03, Stats.

Whether the securities of the corporation under consid

eration are exempt from the blue sky law must depend, then,
on whether the business of the corporation is subject to the
control and supervision of the banking department of this
state.
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Sec. 215.31, Stats., provides in part:

"All associations formed under this or other similar law,
or authorized to transact in this state a business similar to
that authorized to be done by this chapter, shall be under
the control and supervision of the commissioner of banking.

This section apparently covers foreign corporations which
may be authorized to transact a business similar to that of

building and loan associations.

Sees. 215.38 to 215.47, Stats., concern foreign building
and loan associations and corporations doing business on the
building-society plan.

Sec. 215.44, Stats., provides:

"The commissioner of banking, before granting a license,
shall examine or cause to be examined every foreign build
ing and loan association applying for permission to trans
act business in this state, and every such association shall
pay the actual cost of making such examinations and shall
make such annual report as is required of local associations,
comply with all laws applicable to such associations, and be
subject to the same penalties."

It seems clear, therefore, that a foreign corporation ad
mitted to do business in this state on the building and loan
association plan submits itself to the control and super
vision of the state banking department; and it follows,
therefore, that the securities of such corporation are ex

empt from the operation of the blue sky law.
In XIV Op. Atty. Gen. 137, a certain company was held

to be an investment company and hence its securities were
not exempt from the blue sky law; the same ruling was
made in regard to a small loans company in XVII Op. Atty.
Gen. 480. Those opinions are not in conflict with the opin
ion here expressed, for the present opinion is based on the

assumption that the corporation in question is doing a
building and loan business as defined in sec. 215.43, Stats.,
which provides:

"The name 'building and loan associa'tion,' as used in this
chapter, shall include all societies, organizations or associa
tions doing a saving and loan or investment business on the
building association plan, whether mutual or otherwise, and
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whether issuing certificates of stock or bonds, or any other
evidences of indebtedness, whether the time of maturity be
fixed or not."
ML

Appropriatioris and Expenditures—Department of agri
culture and markets has right within reasonable limits to
determine when it will be for best interests to purchase
dancing pavilion on state fair grounds.
Department cannot pay more for building than amount

for which it is appraised by state chief engineer.

July 3, 1980.
Department of Agriculture and Markets.

Attention Commissioner W. F. Renk.

In your letter of June 5, 1930, you submit the following
questions:

1. The 1929 legislature by sec. 20.60 (6) (1) appropri

ated §25,000 for the purchase of the dance hall on the state
fair grounds and the surrender of all rights of the lessee
under his lease from the state. Is the purchase of this
property mandatory?

2. The dance hall has been appraised by the state chief
engineer. Is the price to be paid limited to this amount?

3. Can the purchase be consummated so as to destroy all
right or claim to the use or ownership of the present owner
under existing lease?

4. A proposed contract of purchase is herewith submitted
for your approval.
The section to which you refer is as follows:

"On July 1, 1929, not to exceed twenty-five thousand dol
lars for the purchase of the dance hall and the surrender of
all rights of the lessee under his lease from the state. Be
fore any part of this appropriation may be used, the state
chief engineer shall appraise the property and no more shall
be paid therefor than the value as is thus appraised."

The building referred to is a modem dancing pavilion lo
cated in the state fair park in Milwaukee county that was
erected by Charles S. Rose and John A. Miller, and is now
being operated under a contract entered into by the depart-
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ment of agriculture and the said C. S. Rose and John A.
Miller on June 1,1924, which said contract refers to another
contract between the same parties, dated January 1, 1924,
which said contract with certain exceptions was made a part
of the contract of June 1, 1924.

If we first look to the statutes for an interpretation of
this appropriation we find that in the construction of appro
priation clauses certain rules shall be observed, unless such
construction would be inconsistent with the manifest intent

of the legislature, and we find in sec. 20.77, subsec. (3), the
following language:

"* * * Any appropriation in the following or sub
stantially similar language: 'There is appropriated on
July 1, dollars to (department) for (purpose
or object),' where applied to an appropriation for land and
for permanent property and improvements, shall be avail
able until the attainment of the object or the completion of
the work. * *

Subsec. (8) provides:

"* * * Appropriations for the purchase of land and
for permanent property and improvements shall continue to
be available until the attainment of the object or the
completion of the work for which such appropriations were
made, and except as otherwise provided by law all balances
remaining shall revert to the fund from which appropri
ated."

I take it that, while under the existing contract the danc
ing pavilion is considered personal property, if it were pur
chased by the state it would become part of the realty and
would be considered a permanent property and improve
ment in the state fair park and, that being the case, the
appropriation which became available July 1, 1929, is a
continuing appropriation and will be available at any time.
In the case of State ex rel. Pierce v. Board of Tmstees of

Stout Imtitute, 158 Wis. 417, mandamus proceedings were
brought against the defendant to compel it to proceed with
the construction and erection of the household arts building,
including an auditorium and offices for the administration
work of Stout Institute. The legislature of 1913 had ap
propriated $200,000 for the erection of the building, and
the board of trustees postponed the erection of the building
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until 1915. In rendering the opinion our supreme court
used the following language, p. 422:

*  * rj^Yie functions and duties of this Board of
Trustees in carrying out the purposes of this act for the
erection of this building are in their nature like those of
other state boards performing similar duties for the state.
It is common knowledge that, when such boards are author
ized to erect public buildings, they of necessity are required
to exercise their judgment, discretion and wisdom in exe
cuting such authority."

And later in the opinion {p. 423) they use the following
language:

"* * * The purposes of the appropriation and the
authority of the trustees in the matter clearly conferred on
them a discretion to determine when it would be for the best
interests of the Institute to call for the money to pay for
the cost of this building. This discretion must of course
be exercised reasonably. It cannot be exercised in a way
which is an evasion of a positive duty, nor in an arbitrary
or capricious manner which amounts to a refusal of exercis
ing a reasonable discretion."

In view of the above, it seems to me that your commis
sion can use their discretion when they will purchase the
dancing pavilion.

The statute directs that before any part of this appropria
tion may be used, the state chief engineer shall appraise
the property and no more shall be paid therefor than the
value as thus appraised. Therefore, under no consideration
can you pay more than the appraised price made by the
chief engineer.

The language of the statute also requires that all rights
of the lessee under his lease be surrendered and that must
be included in the purchase.
The proposed contract submitted, in my opinion, would

carry out the provisions of the statute.
RMO
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Bonds—Counties—County Depositaries—'WhQxe. bank
purchases highway bonds from county with understanding
that money is to remain in said bank until needed, county
is not thereby bound to keep money in said bank; but if
said bank is sole county depositary, then by operation of
subsec. (1), sec. 59.75, Stats., county treasurer is required
to deposit money in said bank.

Where deposits by county in county depositary exceed
anticipated maximum amount and exceed amount of bond
furnished under sec. 59.74, Stats., it is not mandatory upon
county board to require additional bond, but board should
do so in order to protect county and county treasurer.

Cost of bond furnished by county depositary is not borne
by county.

July 7,1930.
T. W. Andresen,

District Attorney,
Medford, Wisconsin.

1. You state that Taylor county, by resolution of its
county board, offered for sale highway improvement bonds
in the amount of ?100,000. The bonds were advertised to
be sold on June 5, 1930 at 2:00 P. M. On that day no bids
were received, and the county board committee adjourned
to June 13, 1930. On June 13 the committee rejected all
bids on file. Thereupon the committee proceeded to offer
the bonds "over the counter." (See authority for this pro
cedure in IX Op. Atty. Gen. 228 and XIII Op. Atty. Gen.
127.) The only bidder over the counter was a certain
bank which offered to pay par plus accrued interest, but
which directed the clerk of the committee to insert in the

minutes, "with the understanding that the money is to stay
on deposit in said Bank until needed for the

purpose for which the bonds were issued."

You ask whether the above quoted provision binds the
county to leave the money in said bank until needed for that
specific purpose.
This question is answered in the negative. The money

realized on the sale of the bonds is borrowed money, which
is required to be paid into the treasury of the county, to be
there kept until used in a separate fund, to be used only for
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the purpose for which it was borrowed, and to be with
drawn only upon orders or warrants made payable out of
said fund and expressing the purpose for which they are
drawn. Subsec. (3), sec. 67.09, Stats. Naturally, this
borrowed money, wherever deposited or kept, will there
remain until needed for the purpose for which borrowed.
The county board, however, is not the custodian of this
fund, and is not charged with depositing or keeping the
same. It is the county treasurer who is the custodian of
the fund, and it is he who is charged with depositing or
keeping the same. Subsec. (1), sec. 59.20, Stats. Such
being the case, it is felt that the county board cannot bind
the county treasurer to deposit and keep this borrowed
money in a particular bank. The county board, of course,
has power to designate one or more banks as county deposi

tories. Sec. 59.74, Stats. Where the county board has
designated a county depository or depositories, then the
county treasurer, as soon as the bond required by sec.
59.74 has been approved, is required to deposit therein as
soon as received all funds that come into his hands in his

capacity as county treasurer. Subsec. (1), sec. 59.75, Stats.
It is therefore possible that the treasurer of Taylor county
might be required to deposit, in the said bank that pur
chased the instant bonds, the money received from the sale

thereof. This result would occur where the said bank was

the sole county depository designated under sec. 59.74. The
result would occur, however, by reason of the provisions of

subsec. (1), sec. 59.75, and not by reason of any under
standing between the bond selling committee and the said
bank.

2. You state, further, that said bank is a county deposi
tory, and has filed a personal bond in the sum of $25,000,
which bond was filed some time ago and no additional bond
has been given. .
You ask whether the county should demand from said

bank additional bond to cover the proceeds of the instant

bond issue, before the same may be deposited with said
bank.

This question is answered as follows: Before it is en
titled to receive county funds on deposit a depository desig
nated by the county board is required to file with the county
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clerk a personal or surety company bond, in a sum fixed by

the county board at not less than the "maximum amount
to be placed therein," or if a surety company bond is fur
nished, at not more than two thousand dollars in excess of
"said maximum." Subsec. (3), sec. 59.74, Stats. Appar

ently this requirement has been complied with by said bank.
While subsec. (4), sec. 59.74, Stats., provides ample author

ity for the county board to require additional bond where
the deposits exceed the anticipated maximum amount, it
does not seem to make it mandatory upon the county board
to do this. However, for the protection of the county and

of the county treasurer, the board should require additional
bond in all cases where the deposits exceed the anticipated
maximum amount.

3. You also ask: If said bank furnishes a surety bond,
can the cost be charged to the county?

This question is answered in the negative. No provi

sion is found authorizing the county to pay the cost of a
bond furnished by a county depository.
FCS

Counties — County Board — Municipal Corporations —
Towns—Under provisions of sec. 60.05, Stats., county board
has power to divide or dissolve towns in county where vote
has been taken and certified to county clerk in manner pro
vided in that section.

July 11, 1930.

G. Arthur Johnson,
District Attorney,

Ashland, Wisconsin.
I am in receipt of your letter of June 17, in which you

advise that the town of Sanborn in your county is in very
destitute circumstances and is considering the question of
dissolving. You then say:

"In the event that election should be held and the major
ity of the electors should cast their ballots for dissolution,
what would become of this territory? This town is com
posed entirely of the Bad River Indian Reservation and is
a liability rather than an asset to the county and none of
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the other towns would be in favor of combining or includ
ing this town as part of its incorporation."

You are advised that the provision of sec. 60.05, Stats.,
in so far as it relates to the dissolution of towns is very-
ambiguous. You will notice it provides for a petition on
either the division or dissolution of a town and for a vote
of the electors on such question, and it says that if a ma
jority of the votes cast upon the question of dissolution
shall be in favor thereof, the town clerk shall certify the
fact to the county clerk; thereupon the county board shall
have power to divide or dissolve such town accordingly.
However, it nowhere provides what should become of such
territory if the town is dissolved. What to do with the
petition is a matter for the county board to determine.
TLM

Counties—Criminal Law—Extradition—County is not
liable for expense incurred by agent for transportation of
fugitive in another state prior to action of governor, where
extradition is denied.

July 11,1930.

Honorable Walter J. Kohler,

Governor.

You submit with your letter of June 25, 1930, papers re
lating to the claim of Sheriff L. B. Geisler of Brown county.
South Dakota, for $76.50 against Sauk county, Wisconsin,
in connection with the extradition of George Gruber (or
Grover) from South Dakota and request an opinion as to
whether Sauk County is legally liable for this claim.

It appears that extradition was demanded by the gov
ernor of Wisconsin and that the sheriff of Sauk county was
duly designated as agent to receive the fugitive. The fugi
tive, being advised of the extradition proceedings, sought
and obtained a hearing thereupon, before the governor of
South Dakota, who, after such hearing, denied extradition
papers. Prior to the hearing before the governor of South
Dakota, the Wisconsin agent requested the sheriff of Brown
county. South Dakota to bring the accused from Aberdeen,
South Dakota, to the capitol so that, In the event that extra
dition was granted, it would not be necessary for him to go
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to Aberdeen, a distance of 160 miles, in order to secure cus
tody of the accused. This request was complied with and
the claim here in question is for expenses incurred by the
sheriff of Brown county in so doing.
Had the accused remained in Aberdeen and had the de

mand for extradition been granted, the Wisconsin agent
would have been obliged to take custody of the accused at
Abei'deen, and the expenses incurred in traveling to Aber
deen and taking the prisoner from that city to the state
line would clearly have been a proper charge upon Sauk
county under sec. 364.01, subsec. (2), Stats. However, no
duty devolved upon the agent of Wisconsin with respect to
the custody of the fugitive until the extradition was granted
by the governor of South Dakota. The transportation of
the prisoner to the capitol city before the governor had
acted was therefore not within the scope of his duty, nor
could he have taken custody of the fugitive lawfully prior
to the receipt of authority thereto from the governor of
South Dakota.

It appears, therefore, that the agent in incurring the
expense here under consideration was not acting in the
performance of any official duty. The claim of the sheriff
of Brown county, South Dakota, if valid, is accordingly a
personal obligation of such agent, and the county of Sauk is
not liable therefor.

SB

Appropriations and Expenditures—School Districts—
Common School Tax—In accordance with par. (a), subsec.
(5), sec. 20.245, Stats., county must apportion necessary
amount to each school district which is authorized to be
levied by sec. 59.075, whether such taxes are paid in cash
or not. Penalty for failure to do so is to have withheld
from schools of such county next succeeding apportionment.

July 11, 1930.
A. M. Sabin,

DistHct Attorney,
Hayward, Wisconsin.

In your letter you present for the consideration of the
attorney general the question whether or not a county, after
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having levied a tax for the common schools in accordance

with sec. 59.075, Stats., must apportion to the school dis

tricts an amount in accordance with par. (a), subsec. (5),
sec. 20.245, Stats., irrespective of whether or not funds are
available for such apportionment, under the penalty of hav
ing withheld from the schools of that county the next suc
ceeding apportionment.
Par. (a), subsec. (5), sec. 20.245, Stats., reads as follows:

"Whenever any county shall fail to raise for the support
of the common schools by taxation upon the aggregate val
uation of the whole county an amount at least equal to two
hundred fifty dollars for each public elementary teacher
employed in the county as certified by the county superin
tendent and shall fail to apportion to each district or city
such amount for each elementary teacher employed, the
apportionment for the schools of that county shall be with
held from the next succeeding apportionment."

No provision is made in the statutes for relieving the
county of the penalty of having withheld from the schools
of the county the next succeeding apportionment, in case no

funds or not sufficient funds are available to have the

county make the apportionment. The use of the term "ap
portion" cannot be held to mean to pay only in case there is
money available to pay. If the county does not have funds
available and cannot make arrangements to get them to

make the apportionment, the next succeeding apportion
ment for the schools of that county will be withheld. This
department is not passing upon the question whether or not
that is a wise statutory provision; it would seem, however,
that if the legislature had intended to make an exception in
case no funds were available in the county treasury, lan
guage would have been used to express such an idea. This
department must hold, therefore, that unless the county is
willing to have withheld the next succeeding apportionment
it must apportion in accordance with par. (a), subsec. (5),
sec. 20.245, the funds raised in accordance with sec. 59.075.
FWK
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Avpropriations and ExpendiUires — Counties — County
board may by acting under provisions of sec. 59.08, subsec.
(10), Stats., and subdivisions thereof advertise county in
aid of or promoting settlement of vacant agricultural lands

in county by posting signs on all highways leading into
county having printed thereon name of county followed by
words "Where live stock buys bank stock" or similar suit
able quotation.

July 11,1930.

Arthur T. Thorson,

District Attorney,
Elkhorn, Wisconsin.

You say that at the November session of the county
board of your county an agricultural committee was ap
pointed to have in mind the welfare of agriculture in that
county and a campaign was conducted in the schools to

adopt a county motto for that purpose, and the motto se
lected was: "Walworth County—Where Live Stock Buys
Bank Stock." You say that at the May session the board

voted $600 for the purpose of having ten large signs hav
ing that motto printed on them to be erected on ten high
ways entering the county. You say there is some doubt as
to the legality of such appropriation and you ask to be
advised.

In deciding questions of this kind, it is always safe to
have in mind the general character and purpose of counties,
which may be found in the case of Frederick v. Douglas
County, 96 Wis. 411, 416. It is there said:

« <* * * Counties are, at most, but local organizations,

which, for the purposes of civil administration, are invested
with a few functions characteristic of a corporate existence.
*  * * They are purely auxiliaries of the state; and to
the general statutes of the state they owe their creation,
and the statutes confer upon them all the powers they pos
sess, prescribe all the duties they owe, and impose all liabili
ties to which they are subject. Considered with respect to
the limited number of their corporate powers, the bodies
above named rank low down in the scale or grade of cor
porate existence, and hence have been frequently termed
"quasi corporations." '"

With that general principle in mind, sec. 59.07 enumer

ates the general powers of county boards, and I do not
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think there is anything in that section that could be said
to confer any such power on that body.

Sec. 59.08 prescribes certain additional special powers of
the board. The only provisions of that section that could
possibly cover the question involved here is subsec. (10)
(a), (b) and (c), which authorizes the board to create a
county board of immigration with the power and duty to
aid in promoting settlement of vacant agricultural lands in
the county and authorizes the county board to appropriate
a sum not exceeding five thousand dollars in any year for
that purpose.
Your statement of facts does not indicate that your

county board acted under that provision, but if the purpose
was to aid in promoting settlement of these agricultural
lands in the county within the meaning of that provision, I
think an appropriation could be made in the manner there
provided. See XVII Op. Atty. Gen. 40.
You will notice that is quite a recent provision and it is

true that the legislature in recent years has been conferring
powers upon municipal and quasi municipal corporations
that were not exercised or even thought of at an earlier
date when there was not much need of their exercise. Sev
eral of such powers may be found in sec. 66.04 and subdi
visions thereof, conferring special powers on municipalities,
and while there has always been a question in my mind as
to the validity of some of them I think they have been quite
generally exercised without objection by the taxpayers, and
I think it is generally recognized now that municipalities
must exercise broader powers than they did in the early
history of the state.
I think if your county desires to expend money for the

purposes named the board should act under the provisions
of sec. 59.08 (10) and subdivisions thereof.
TLM

M
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Criminal Laiv—Cruelty to Animals—Words and Phrases
—Fowl—Domesticated fowls are animals within meaning
of sec. 343.47, Stats.

July 12, 1930.
A. J. Connors,

District Attoimey,

Barron, Wisconsin.
You state that you have been requested to prosecute upon

the following statement of facts:

" 'A' soaked seed grain in a solution of Paris green and
placed the same on his own land with the express intent to
kill pigeons belonging to 'B'. The pigeons picked up the
poison seed and carried it to 'B's' farm where the turkeys
and chickens belonging to 'B' picked it up and were killed."

You then inquire whether fowls are animals within the
meaning of sec. 343.47, Stats., pointing out that sec. 352.03
(1), Stats, defines the term "animals" as used in that chap
ter as including fowls.

In sec. 343.47, Stats., there is specific reference to "any
live animal, fowl, or bird" and again to "the fighting or
baiting of bulls, dogs or cocks." The obvious intent of the
statute is to prevent the inhuman treatment of living crea
tures and the use of the language "any horse, mule, cattle,
sheep, * * * QY other domestic animal" should be con

strued to include any domesticated animal being, not human,
endowed with the power of voluntary motion. See Hoi-
comb V. Van Zylen, 174 Mich. 274, 140 N. W. 521.
You are therefore advised that domesticated fowls are

"animals" within the meaning of sec. 343.47, Stats.
SB

Taxation—Dogs in licensed kennels are subject to assess
ment as personal property.

July 12, 1930.

A. J. Connors,

District Attorney,
Barron, Wisconsin.

In your letter of June 27, 1930, you inquire as to whether

the license fee prescribed for dog kennels by sec. 174.06,
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Stats., is in lieu of all other taxes or whether the dogs in
licensed kennels are subject to assessment as personal prop
erty. The section of the statutes to which you refer is a
part of the chapter regulating the keeping of dogs by li
cense. This is a police power statute and the license fees
imposed are not taxes. Carter v. Don', 16 Wis. 298; Ten-
ney v. Lenz, 16 Wis. 566; Nunnemacher v. State, 129 Wis.
190, 205.

The imposition of a license fee would not, therefore, op
erate as an exemption from the personal property tax in
the absence of specific statutory exemption. I have been
unable to discover any such statutory exemption applying
to dogs in licensed kennels. You are therefore advised that

dogs in licensed kennels are subject to assessment as per
sonal property.
SB

Public Officers—Town Supervisor—School Board Mem
ber—Membership upon town board is incompatible with

membership upon school board of common school district
located within such town.

July 12, 1930.
James R. Durfee,

District Attorney,
Antigo, Wisconsin.

In your letter of June 30, 1930, you inquire whether the
office of town supervisor is incompatible with the offices of
school district treasurer, school district clerk or school dis
trict director. In an opinion rendered April 4, 1930, this

department held that the offices of town supervisor and
school district treasurer are incompatible. XIX Op. Atty.
Gen. 125. That opinion was based upon the fact that the
town board, by virtue of sec. 40.30, Stats., has power to
create, alter, consolidate or dissolve school districts. By
sec. 40.15 (1), Stats., the school board is constituted as in
cluding the director, treasurer and clerk. It follows that
the offices of director and clerk, as well as that of treasurer,
are incompatible with membership upon the town board in
the town in which the school district is located.

SB

28
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Automobiles—Lost Chattels—After appraisal under sec.

170.08, Stats., certificate of title for abandoned automobile
may be issued to finder and finder may sell same.

July 12, 1930.

John P. McEvoy,

Assistant District Attorney,
Kenosha, Wisconsin.

You state that the sheriff's office was notified that a car

had been abandoned in a farmer's yard, whereupon the car
was placed in storage and a fruitless effort made to dis
cover the owner. You inquire by what means the car can

be disposed of and the sheriff can give good title to the
same.

Sees. 170.07 to 170.11, Stats., provide for the disposition
of lost chattels. The farmer upon whose land the car was
found no doubt has the first right thereto, but if he has
properly relinquished this right in favor of the sheriff, the
latter can, no doubt, proceed as provided in the statutes
cited. After the property has been appraised and upon a
showing of full compliance with the statute, the secretary

of state should issue a certificate of title, since the owner
thereafter has only a right to recover from the finder the
value thereof upon paying all the costs and charges thereon
including a reasonable compensation to the finder for his
trouble.

SB

Elections—Nominations—Nomination papers for county
office are insufficient unless they contain at least three per
cent of party vote in each of at least one-sixth of election
precincts of county and in aggregate not less than three per
cent nor more than ten per cent of total vote of party in
county.

July 12,1930.

R. M. SCHLABACH,

District Attorney,
La Crosse, Wisconsin.

In your letter of July 2, 1930, you request an opinion as
to whether a candidate of a political party which polled in
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La Grosse county only twenty-nine votes for president in
the last presidential election may file nomination papers for
a county office. You state that thei'e are thirty-eight elec
tion precincts in La Crosse county.

Sec. 5.05, subsec. (6), par. (c), Stats., is as follows:

"If for an office representing less than a congressional
district in area, or a city or county office, by at least three
per cent of the party vote in at least one-sixth of the elec
tion precincts of such district and in the aggregate not less
than three per cent nor more than ten per cent of the total
vote of his party in such district."

It is obviously impossible for the statutory requirements
to be complied with by such a candidate, inasmuch as the
maximum number of signers permitted is ten per cent of
twenty-nine or three, and on the other hand signatures from
not less than one-sixth of the thirty-eight precincts or a
minimum of six are required. This section was construed
in XV Op. Atty. Gen. at 352, as requiring a number of sig
natures in each of one-sixth of the precincts equal to not less
than three per cent of the vote cast for the party candidate
in the last presidential election in such precinct.
You are therefore advised that, under the facts stated,

the candidate is not entitled to have his name placed upon
the ballot for the September primaries.
SB

Public Health—Dentistry—Dental hygienist may not en
gage in diagnosis except as may be necessary to perform
ance of services which he is authorized by statute to render.

July 12, 1930.
Dr. Ewald C. Wetzel, President,

State Board of Dental Examiners,
Milwaukee, Wisconsin.

In your communication of July 1, 1930, you inquire
whether a certified dental hygienist is authorized, "to exam
ine teeth, to enumerate the number of cavities found therein,
to advise the treatment indicated, to advise extraction,—^to
examine the gums or tissues of the mouth,—to advise treat
ment for same, or to apply treatment for same?" or, if em-
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ployed by a board of education or a board of health "to
make this 'mouth examination' and enumerate the dental or
mouth defects on a chart."

Sec. 152.07, subsec. (1), Stats., provides:

*  * The certificate authorizes the holder to re
move the calcareous deposits, accretions and stain from the
exposed surfaces of teeth, and to prescribe and apply ordi
nary washes of a soothing character, but not to operate on
the teeth or other tissues of the oral cavity."

The prescribed subjects of examination for the certificate
do not include diagnosis.

Sec. 152.02 (1), Stats., relating to the practice of den
tistry, provides:

"* * * A person shall be deemed to be engaged in the
practice of dentistry who treats diseases or lesions of the
human teeth or jaws * *

This department has held in an opinion rendered to the
state board of health on March 10, 1930, XIX Op. Atty.
Gen. 97, that the diagnosing of human ailments for com
pensation constitutes the practice of medicine even though
no specific treatment is prescribed or applied. The reasons
there advanced appear to apply with equal force to the
practice of dentistry, the language of the statutes being
quite similar. Diagnosis is clearly a function of the li
censed dentist, and a dental hygienist may not engage in
diagnosis of dental cases for compensation except as may
be necessary to the performance of the services which he is
specifically authorized by statute to render. He is specific
ally forbidden to "operate on the teeth or other tissues of
the oral cavity," and it follows that he may not engage in
diagnosis relative to the necessity of such operations with
out unlawfully engaging in the practice of dentistry.
SB
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Taxation—Inheritarice Taxes—Under sec. 72.09, Stats.,

executor, administrator, etc., being given eighteen months
from date of transfer of property to make election defer
ring inheritance tax, is not limited to filing bond therefor
within one year from date of such transfer.

July 14, 1930.

Tax Commission.

Attention Geo. D. Spohn.

You direct attention to sec. 72.09, Stats., which provides
to the effect that an executor, administrator, etc., may elect,
within eighteen months from the date of the transfer of
property, not to pay an inheritance tax until the person
beneficially interested shall come into the beneficial posses
sion or enjoyment of the property. This section further
provides:

*  * The person or persons so electing shall give a
bond » ♦ *, which bond shall be filed in the county
court. Such bond must be executed and filed, and a full
return of such property upon oath made to the county court
within one year from the date of such transfer thereof, as
herein provided, and such bond shall be renewed every five
years."

You ask whether the last sentence of the statute Imposes

a one-year limitation upon the filing of the bond.
The statute expressly gives the executor, etc., eighteen

months from the date of the transfer to make the election.
Therefore, to say that the statute requires the bond to be
filed in all events within one year from the date of the
transfer leads to the result that in every instance where
the election is made more than one year from the date of
the transfer of the bond, the subject matter of which is
based on this very election, must be filed before such elec
tion is made; which seems equivalent to saying that the
election must be made within one year from the date of the
transfer, despite the fact that the statute expressly gives
eighteen months. Obviously no such result was intended.
That part of the last sentence of the statute containing

the one-year limitation, constitutes a separate clause of the
statute. Therefore it may well be deemed that the one-
year limitation contained therein relates only to the sub-
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ject matter of such clause, which is the return of the prop
erty to the county court.

We agree with the construction suggested, that the one-
year limitation provided by the last sentence of the statute

does not relate to the filing of the bond, but only to the re
turn of the property to the county court. This construction
is in accordance with the evident context of the statute and
does no violence to its language. The question submitted
is, therefore, answered in the negative.
FCS

Trade Regulation—Trading Stamps—Giving of ticket
with case of soda water which entitles person receiving
ticket to rebate is violation of trading stamp law.

July 21, 1930.
Harry S. Fox,

Assistant District Attorney,
Janesville, Wisconsin.

You inquire whether the ticket you enclosed, which bears
the legend, "This ticket and 60$f buys a case of our high
grade soda water. Without ticket price is 75^," given with
each case of coca-cola, is a violation of the trading stamp
law.

Sec. 134.01, Stats., reads as follows:

"(1) No person, firm, corporation, or association within
this state shall use, give, offer, issue, transfer, furnish, de
liver, or cause or authorize to be furnished or delivered to
any other person, firm, corporation, or association within
this state, in connection with the sale of any goods, wares
or merchandise, any trading stamp, token, ticket, bond, or
other similar device, which shall entitle the purchaser re
ceiving the same to procure any goods, wares, merchandise
privilege, or thing of value in exchange for any such trad
ing stamp, token, ticket, bond, or other similar device, ex
cept that any manufacturer, packer or dealer may issue any
slip, ticket, or check with the sale of any goods, wares or
merchandise, which slip, ticket or check shall bear upon its
face a stated cash value and shall be redeemable only in cash
for the amount stated thereon, upon presentation in
amounts aggregating twenty-five cents or over of redemp
tion value, and only by the person, firm or corporation issu-
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ing the same; provided, that the publication by or distribu
tion through newspapers, or other publications, of coupons
in advertisements other than their own, shall not be con
sidered a violation of this section.
"(2) It shall be the duty of the dairy and food commis

sioner to enforce the provisions of this section.
"(3) Any person, firm or corporation violating any of

the provisions of this section shall be guilty of a misde
meanor and on conviction thereof be punished by a fine of
not less than five hundred dollars nor more than one thou
sand dollars, or by imprisonment in the county jail for a
period not exceeding one year, or by both such fine and im
prisonment, in the discretion of the court."

It is my opinion that this ticket carries with it a mer
chandise privilege which is forbidden by this section. The
section provides that it shall be redeemable only in cash.
The ticket which you enclose has no such provision.
RMO

Criminal Law—Wam-ants—Fish and Game—Indians—
Warrant of arrest for violation of game laws outside limits
of Indian reservation may be issued and seiwed upon of
fender within limits of reservation.

July 21, 1930.

Paul D. Kelleter, Conservation Director,
Conservation Commission.

In your letter of July 1, 1930 you state that a warden
arrested an Indian three miles from an Indian reservation
with a deer and rifle in his possession, both of which he
confiscated and directed the Indian to report in court at
Hayward at a certain date. The Indian failed to appear
but the agent did appear and asserted that the warden has
no power or right to serve a state warrant on an Indian on
any reservation for a violation he may have committed off
the reservation. You inquire whether this assertion is
correct.

A question almost identical with the one you raise was
presented to this office in 1913 and an opinion rendered
under date of March 4, 1913, which you will find in I Op.
Atty. Gen. 296. It was there held that where an Indian,
being a resident of a reservation, killed game unlawfully
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outside the reservation, a search warrant authorizing search
on the reservation for the game so unlawfully killed off the
reservation might properly be issued and served. The rea
soning of that opinion logically justifies a holding that in
the case you now present a warrant for arrest of the Indian
who has committed an offense outside the reservation might
properly be issued and served on the reservation.

SB

Cnminal Law—Labor—Sec. 351.50, Stats., applies to
gasoline filling stations.

July 22, 1930.
A. J.. Altmeyer, Secretary,

Inditstrial Commission.

In your letter of July 12 you submit the question whether
sec. 351.50, Stats., applies to gasoline filling stations. This
section of the statute provides that every employer of labor
operating a factory or mercantile establishment allow every
employee at least twenty-four consecutive hours of rest in
every seven consecutive days. It is our opinion that gaso
line filling stations are "mercantile establishments" and are,
therefore, within the scope of sec. 351.50.
In Charleston Oil Company v. Poulnot, (So. Car.) 141

S. E. 454, the court held that gasoline and motor oils are
embraced in the term "merchandise." See also Johnson v.

State, (Tex.) 246 S. W. 1033; Grimes v. State, (Tex.) 200
S. W. 378.

AJM

Public Officers—Malfeasance—Town Chaimnan—Chair
man of town presenting claim against and receiving pay
ment from such town violates sec. 348.28, Stats., when such
claim is for services rendered town by chairman teaching
man how to drive truck on township roads.

July 22, 1930.
Paul B. Conley,

District Attorney,

Darlington, Wisconsin.
In your letter of July 16 you state that the chairman of

one of the towns in your county recently filed bills against
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such town for services rendered it in teaching a man to
drive a truck on the township roads; that the bills have
been audited and paid by the town; that taxpayers in such
town have requested you to take official action against the
chairman in question; and you ask to be advised in the
premises.
From your statement of the facts detailed the chairman

in question has violated the provisions of sec. 348.28, Stats.,
as construed by the supreme court in the case of Henry v.
Dolen, 186 Wis. 622, and other cases cited in the volume of
annotations to the section of the statutes under considera

tion.

JWR

Bridges and Highways—Counties—County Board Com
mittees—Resolution of county board submitted does not

delegate to county highway committee authority to direct
expenditure of money from county road and bridge fund
for purpose of construction of highways; doubt expressed
whether committee has authority to direct expenditures for
such construction, in absence of delegation by county board.

July 23,1930.

Harold W. Hartwig,
DistHct Attorney,

Watertown, Wisconsin.
You state that at the November, 1929 session of the Jef;

ferson county board a resolution was passed levying a tax
of one mill on all taxable property in the county, according

to sec. 83.06, subsec. (4), Stats. That subsection provides
for the levying of such a tax, to constitute the county road

and bridge fund, and to be expended only for the purposes
of constructing and maintaining highways and bridges un
der the provisions of ch. 83, Stats., and for purchasing, op
erating, renting and repairing machinery, quarries and
gravel pits used in such construction and maintenance.
You further state that a tax of $77,259.36 was collected

and that at its May, 1930, session the board passed the fol
lowing resolution:
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"Resolved, that the amount of $77,259.36 collected by
taxes according to Resolution No. 20, passed November 27th
last, be apportioned as follows:

"To meet the deficit of county highway main
tenance fund $8401.40
"For county highway oiling 25000.00
"For aiding the town gas tax 18651.75
"The remainder for county highway maintenance and

construction work."

You ask, whether, under the quoted resolution, the county
highway committee may direct expenditure of construction
of highways.
I think that the question should be answered in the nega

tive. While it appears that the county board may delegate
such power to the county highway committee (see XVIII
Op. Atty. Gen. 683), yet it is clear that the board has not
done so under the resolution above quoted. In the absence
of some direction from the county board, it seems at least

doubtful whether the county highway committee possesses
authority to direct expenditure of moneys from the fund in
question for the purpose of construction of highways. The
powers expressly conferred upon the county highway com
mittee by sec. 82.06, Stats., do not appear to include such
power.

FCS

Automobiles—Law of Road—Driver's license of incom

petent driver may be revoked although such driver has not
been arrested for any traffic offense.

July 23, 1930.

R. W. Peterson,
District Attorney,

Berlin, Wisconsin.

You inquire whether the driver's license of an incom

petent driver may be revoked without the arrest of such
person for an offense which provides a statutory cause for
such revocation. Among the listed causes for revocation is
the following (sec. 85.08, subsec. (10), par. (d) Stats.) :
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"Because such licensee has become mentally or physically
incompetent to safely operate a motor vehicle."

The procedure to be followed in such cases is clearly
stated in sec. 85.08 (13), Stats. No preliminary arrest is
necessary.

SB

Legislature — Assembly Districts — Municipal Corpora
tions—Wards—Effect and legality of ch. 235, Laws 1929, if
apportionment act is within provisions of sees. 3, 4 and 5,
art. IV, Wis. Const.

July 25, 1930.
George A. Bowman,

District Attorney,
Milwaukee, Wisconsin.

0. Stanley Perry,

Assistant District Attorney, -

Milwaukee, Wisconsin.

Erwin Bodamer,
Candidate for Assembly in 20th District,

Milwaukee, Wisconsin.
I am handed your several letters for an opinion as to the

validity of ch. 235, Laws 1929, on the assembly and sena
torial districts in the 16th and 20th assembly districts in
Milwaukee county, and I see from those several letters that
former opinions (XIX Op. Atty. Gen. 283 and XV Op. Atty.
Gen. 329) on the subject have apparently confused an al
ready confused situation and that may be somewhat excus
able from the fact that I was and am now advising on a
local situation with which I am not familiar, and because

of that fact I fear that the more I attempt to particularize
as to local situations, the more I may confuse by attempting
to particularize with reference to that Situation. There
fore I have concluded to answer these several letters with

one opinion citing the constitutional provision and the de
cisions of the supreme court construing and giving effect
to those provisions and leave you to work out your par
ticular situation with reference to those general provisions
and rules.
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Sec. 3, art. IV, Wis. Const., provides:

"At their first session after each enumeration made by
the authority of the United States, the legislature shall
apportion and district anew the members of the senate and
assembly, * *

Sec. 4, of that article provides:

"The members of the assembly shall be chosen biennially,
by single districts, on the Tuesday succeeding the first Mon
day of November after the adoption of this amendment, by
the qualified electors of the several districts, such districts
to be bounded by county, precinct, town or ward lines.

Sec. 5, art. IV of the Wisconsin constitution provides:

"The senators shall be elected by single districts of con
venient contiguous territory, at the same time and in the
same manner as members of the assembly are required to
be chosen; and no assembly district shall be divided in the
formation of a senate district. * *

Sec. 4385, U. S. Comp. Stats., provides that a census shall
be taken in 1910 and every ten years thereafter. Under

that provision the United States census was taken in 1920
and another has been taken in 1930, so that the legislature

of 1928, which passed ch. 235, Laws 1929, was not the legis
lature "at their first session after each enumeration" within

the provisions of sec. 3, art. IV, Wis. Const., but I am ad
vised by Geo. Brown of the secretary of state's office, who
for years has had charge of election matters in the state,
that he drew ch. 235, Laws 1929, and that it was his pur
pose in drawing that law or amendment to simply bring
down the laws relating to senatorial and assembly districts
in Milwaukee to fit the present situation caused by a number

of changes in the city, town and county boundaries through
annexation to and changes in the local municipal boundaries
made by the local boards or bodies in those municipalities
and that it was not his intention to change or alter any of

those municipalities so as to change the senatorial or as
sembly districts. It is his claim now that that chapter does
not redistrict the senatorial or assembly districts but simply
makes the law express and conformed to the changes made
by the local municipalities by taking in new territory which
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they would have a right to do under the statutes and con
stitution. If that is true then under the decisions of the

supreme court that law is not an apportionment law and is
valid; but if it does make a new apportionment then in so
far as it attempts to make such new apportionment it is
unconstitutional and the rule of the former opinions would

apply thereto.
I think that is the effect of the provisions of sees. 3, 4 and

5, art. IV of the Wisconsin constitution as construed by the
decisions of our supreme court.
In the early case of Slauson et al. v. The City of Racine,

18 Wis. 398, the supreme court, after discussing the rule
established in Massachusetts and New York, where there
was an express prohibition against the alteration of such
districts between the census periods, calls attention to the
fact that in our constitution there is no express prohibition
against alteration of an assembly district, and the court
there says, p. 401:

"* ♦ ♦ And whatever limitation exists upon the
power of the legislature in that respect, is to be derived
from the general scope and objects of the provisions of the
constitution concerning the apportionment of senators and
representatives. But it may well be said that these fur
nish such a limitation, and that when the instrument pro
vides for an apportionment and organization of districts
once in five years, this implies that it shall not be done at
any other time. This would seem clear, with respect to a
general apportionment; and perhaps the same implication
would extend to any particular re-organization of assembly
or senate districts, by any law passed directly for that pur
pose. Whether it would or not we shall not now decide,
but shall assume for the purposes of this case that it
would."

The court then continues, P- 401:

"But assuming that, we still think the implied prohibition
does not extend to such changes in these districts as may
result incidentally from the exercise of the acknowledged
power of the legislature to organize counties, towns and
cities, and change the boundaries of such as are already or
ganized. * *

In the later case of State ex rel. Hicks v. Stevens, 112 Wis.

170, the court said that the constitutional prohibition is not
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violated by an act creating a new county out of a portion
of the territory of one of the assembly districts in an old
county where the act provided that it should not form a
part of the original district until otherwise apportioned ac
cording to law, which meant that, so far as the assembly
and senatorial districts were concerned and the right of
the people in those districts to vote for such officers, they
remained the same although for municipal purposes the
change became operative on the passage of the law. The
court there says, p. 178:

"* * * the upshot of it all being that for municipal
purposes the act of annexation was complete, while for pur
poses of election of state officers mentioned the original
districts were to be considered unchanged."

On page 180, in that case, the court says:
(<« Under the construction we feel compelled to

adopt, the legislature may meet the growing demands of
the increase of population,—may create new counties and
endow them with life and vitality as to matters of local
administration,—provided the original legislative districts
are not disturbed. In other words, it is no eyasion of the
real spirit and purpose of the constitution to permit new
counties to be created, even though the designated bound
aries may cross the lines of an assembly district, provided
that for the purpose of electing the assemblyman the orig
inal district is preserved. * *

That rule is recognized in XV Op. Atty. Gen. 329.
In determining the effect and validity of ch. 235, Laws

1929, those decisions and constitutional provisions will have
to be considered. If Mr. Brown's theory is correct that
ch. 235, Laws 1929, simply made the statutes express the
effect of local changes in municipal boundaries made by
such municipalities, then under the decisions referred to the
act would not be an apportionment act and would be valid;
but in so far as its effect, if any, would be to create new
districts or make a new apportionment law it would be un
constitutional and the rule stated in the former opinions
would prevail and the electors living in such territory would
have to vote for assemblymen and senators in the district
in which they are electors, within the provisions of the con
stitution.
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With those general rules in mind, I think the local offi

cers are in a better position to work out the problems than
this office is because we have not the acts or records of the

local municipalities in making changes in their boundaries.
TLM

Courts — Witness Fees — Public Oncers — Real Estate
Brokers Board—Payment of witness fees and mileage au
thorized by sec. 136.13, subsec. (4), Stats., applies only to
witnesses called by real estate brokers board on behalf of
state.

July 25, 1930.

Russell A. Clark, Secretary,

Real Estate Broker's Board.

You cite sec. 136.13, Stats., and inquire:

"1. Is this board obliged to issue a subpoena at the re
quest and for the benefit of the defendant?
"2. If the board issued a subpoena at the request and for

the benefit of the defendant, should the state pay the witness
fees for such witness for the defendant?"

Sec. 136.13, Stats., in so far as it applies to the sub
poenaing of witnesses is important only as providing a
method of payment of witness fees and mileage for such
witnesses as the board may see fit to call by subpoena order

or request on behalf of the state.
By sec. 325.01, subsec. (4), Stats., the board is given

authority to issue subpoenas, and such subpoenas applicable
to hearings before the board may also be issued by the per
sons specified in sec. 325.01 (1), Stats.
The rule applicable to the payment of witness fees and

mileage is stated in sec. 325.06 as follows:

"(1) Except when subpoenaed on behalf of the state, no
person shall be obliged to attend as a witness in any civil
action, matter or proceeding unless his fees are paid or
tendered to him for one day's attendance and for travel.
"(2) No witness oh behalf of the state in any civil ac

tion, matter or proceeding, or in any criminal action or pro
ceeding, on behalf of either party, shall be entitled to any
fee in advance, but shall be obliged to attend upon the serv
ice of a subpoena as therein lawfully required."
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These provisions apply to all subpoenas issued by the
board as well as to subpoenas issued by other authorized
persons.

You are therefore advised that any litigant before the
board is entitled to the issue of subpoenas, but that the pay
ment of witness fees and mileage authorized by sec. 136.13
(4), Stats., applies only to witnesses called by the board on
behalf of the state. A party litigant who subpoenas a wit
ness must tender to such witness the statutory fee and mile
age in order to give force and effect to the subpoena.
SB

Public Officers—Village Supervisor—School Board Mem
ber—Offices of village supervisor and member of village
school board are compatible.

July 25, 1930.
Van R. Coppernoll,

District Attorney,

Richland Center, Wisconsin.
You refer to the opinion rendered on April 4, 1930, XIX

Op. Atty. Gen. 125, which holds that the office of super
visor of a town and the office of treasurer of a school dis

trict therein are incompatible, and inquire whether a county
supervisor elected from a village may also be a member of
the village school board. A village supervisor is not a mem
ber of the village board and would, therefore, have no
authority with respect to schools within the village under
the provisions of sec. 40.30, Stats.
You are therefore advised that a supervisor elected from

a village may also hold the office of member of the school
board of the village.
SB
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Dairy and Food—Soda Water—Municipal Corporations—
Nonintoxicating Liquors—Under provisions of sec. 66.05,
subsec. (9), par. (a), Stats., and decision in 228 N. W. 502,
person having license issued by dairy and food commis
sion to sell soda water need not be licensed and cannot be

required to pay license fee by local municipality.

July 25, 1930.
N. H. Roden,

Distnct Attorney,
Port Washington, Wisconsin.

I am in receipt of your letter of July 14 in which you ask:

"Can the common council of a city, the village board of a
village or the town board of a town, issue a license for the
sale of nonintoxicating liquors, to be consumed on the prem
ises, to retailers, under the provisions of sec. 66.05 (9) (a)
of the statutes, and charge a license fee of not less than
?5.00 nor more than §50 to be fixed by said board or coun
cil?"

You are advised that that section of the statutes conveys
that right in as clear and specific language as it can be
stated by this office, and that has not been changed by the
recent decision of the supreme court in the case of E. L.
Rusting Co. v. City of Milwaukee et at., 228 N. W. 502, but
that decision simply holds that soda water is not covered by
that statute and for that reason would come under the term

as used in sec. 98.12 of the statutes, and that the possession
of a license issued pursuant to that statute by the dairy and
food commissioner would permit the licensed person to sell
soda water without any local license.
TLM

Trade Regulation—Trading Stamps—Giving away of ar
ticle of merchandise with labels from pure food products
with small amount of cash is violation of trading stamp law.

July 26, 1930.
Harry S. Fox,

Assistant District Attorney,
Janesville, Wisconsin.

You state that a local grocery store is giving away a one
dollar play ball for fifteen labels from Rosemary and White

24
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City Pure Food Products and nineteen cents in cash and

inquire whether or not this is a violation of the trading
stamp law, sec. 134.01, Stats.
The trading stamp act forbids giving away with the sale

of any goods any ticket, bond, or other similar device which
will entitle the purchaser receiving the same to procure any
goods, wares, merchandise, privilege or thing of value in
exchange for said ticket, bond, or other similar device. It

is my opinion that the redeeming of these labels is a viola
tion of the law. The labels from the pure food products
take the place of the ticket or trading stamp. I take it that
the labels do not bear upon their face a stated cash value
and that they are redeemable in cash for the amount stated
upon presentation in amounts aggregating twenty-five
cents or over.

RMO

Public Health—Embalmers—Oh. 376, Laws 1929, amend
ing embalmers' law and requiring license therefor will be
come law of state July 31, 1930, and all persons must be
examined and licensed and must meet requirements of that

law whether in business or not prior to that time.

July 28, 1930.

Dr. C. a. Harper,

State Health Officer.
I am in receipt of your letter of July 18 in regard to the

amendments of 1929 of the laws relating to embalmers and,
although I advised you orally on the subject at your re
quest, I give this written opinion.
The provisions of the law of 1929 can be found in ch.

376, Laws 1929, and are now found in ch. 156 of the present
statutes.

Ch. 376, Laws 1929, expressly provides that it shall not
take effect until July 31, 1930, and you say next week you
hold an embalmers' examination with some one hundred

and fifty applicants under the provisions of the old law.
You say some of them have not a high school education as
the present law requires and many of them have been in
business for a number of years, and you say usually about
one third of the applicants fail to pass. You ask what will
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be the status of those who fail to pass this examination
and would be eligible to take an examination under the old
law but will be ineligible under the new law.
You are advised that you are required to act and the per

sons engaged in business or applying for a license are re
quired to act under the law as it exists at the time of such

action, as there is no saving provision in the law. That is,
if a person fails at the present examination and no further
examination is held before the new law goes into effect, he
must then be examined under the provisions of the new law
although he had previously been examined under the old
law, and the fact that he was in business prior to the
operation of the new law would not affect his duty to be
examined and licensed as provided in the new law or dis
continue business, for neither this office nor your office or
any other officer has any power to waive the provisions of
the law or to modify it in any way. As stated, it becomes
effective July 31, 1930, and will then be the law as to all
persons not then licensed under the old law. They must

then be examined and meet the requirements of the new
law, for that will then be the law of the state.
TLM

Taxation—Common School Tax—County treasurer has
no authority to advance any part of delinquent taxes to

town treasurer including common school tax provided for
in sec. 70.62, Stats.

July 28, 1930.
G. Arthur Johnson,

Distmct Attorney,

Ashland, Wisconsin.
You state that the town of Sanborn, Ashland county,

turned in an excess delinquent tax roll for the year 1929
in the amount of $1104.24. The treasurer of ci.e town of
Sanborn did not pay any cash to the county treasurer, but
turned in a delinquent tax roll sufficient to cover the amount
of the state and county taxes as well as the county school
tax, and the delinquent taxes turned in were suihcient to
cover these three items leaving an excess in the amount
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above stated. The county school tax as provided for in
sec. 70.62, Stats., apportioned and to be raised by the town
of Sanborn amounts to S517.76. This amount was cov

ered by the delinquent taxes turned in by the town treas
urer. Under the circumstances the county treasurer has
refused to paly to the town of Sanborn the $517.76 county

school tax apportioned to the town of Sanborn because he
never received such taxes in cash. You request the opinion

of this department as to whether the county treasurer is
obliged to pay in cash to the town treasurer the amount of
the county school tax provided for in sec. 70.62, Stats., in
cash where the county treasurer receives only a delinquent
tax roll sufficient to cover the amount of such town, state,
county and county school tax.

Sec. 70.62, subsec. (1), Stats., provides in part:

"The county board shall also, at such meeting, determine
by resolution the amount of taxes to be levied in their
county for county purposes for the year, and also the
amount to be raised by tax in each town, village and city for
the support of common schools for the ensuing year, in
accordance with the provisions of section 59.075; * *

Sec. 59.075 provides:

"The county board of each county is empowered at or
before its November meeting each year to order the levy
ing of a tax upon the aggregate assessed valuation of the
county for the common schools in an amount not less than
the product of two hundred fifty dollars multiplied by the
number of public elementary teachers employed in the
county during the preceding school year as certified by the
county superintendent of schools and by city superintend
ents of schools not under the supervision of the county su
perintendent."

Sec. 74.19 (1) provides:

"The town, city or village treasurer shall then make an
affidavit to be annexed to such statement, before the county
treasurer or before any officer authorized to administer
oaths, that the facts set forth in said statement are correct,
that the sums therein returned as unpaid taxes have not
been paid, and that he has not, upon diligent inquiry, been
able to discover any goods or chattels belonging to the per
sons charged with such unpaid taxes whereon he could
levy the same, which statement and affidavit shall be filed
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with the county treasurer; and he shall thereupon be cred
ited by the county treasurer with the amount of taxes so
returned as unpaid and doubly assessed, except the penalty
provided by section 74.23, and he shall be allowed by the
county treasurer, in settlement four dollars, and six cents
for each mile traveled both ways to deliver the same."

Sec. 70.62 provides that the county board shall determine
the amount of tax to be raised for the support of common
schools in accordance with the provisions of sec. 59.075.

Sec. 74.17 provides that if the town treasurer shall be un
able to collect any taxes within the time prescribed by law,
he shall make out a statement of the taxes so remaining

unpaid and submit the same to the county treasurer. Sec.
74.19 provides that the town treasurer shall make an affi
davit to be annexed to such statement and that such state

ment and affidavit shall be filed with the county treasurer

and that "he shall thereupon be credited by the county
treasurer with the amount of taxes so returned as unpaid
«  * ♦»»

In 1912 Op. Atty. Gen. 988, it was held that the county
treasurer has no authority to advance the amount of de
linquent taxes to the town treasurer, and that delinquent
taxes when collected by the county treasurer belong to the
county until a sufficient amount has been collected to pay
the amount due the county, and that the excess of the taxes
so collected over the amount due the county belongs to the
town. In III Op. Atty. Gen. 862, this ruling was followed,
and it was held that the county treasurer has no authority
to advance any part of the delinquent taxes to the town
treasurer. In XVI Op. Atty. Gen. 673 it was held that
where a town treasurer returns delinquent taxes to the
county in excess of the county levy and the county is re
quired to bid in property for lack of bids, the county is not
required to pay the excess of the delinquent roll to towns
until such money is actually collected.

It is the opinion of this department that the county treas
urer has no authority to advance to the town treasurer any
part of the delinquent taxes, and this would include a county
school tax as provided for in sec. 70.62 as well as other
taxes.

HHN
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Approprmtions and Expenditures — Counties — County
board has no authority under sees. 59.07, 59.08 or 59.85,
Stats., to appropriate money to construct dam across outlet
to inland lake.

July 28, 1930.
E. L. Kennedy,

District Attorney,
Rhinelander, Wisconsin.

You ask whether the county board has authority to ap
propriate money to construct a dam across a nonnavigable
stream or outlet to an inland lake. You state that several
years ago a drainage district was formed in Oneida county
and that the drainage district later became defunct. In
the construction of the drainage district it was necessary
to dredge in order to drain. Such dredging drained the
lake to a very low level. The towns in which the lake is
situated, as well as the county board, wish to restore the
level of the lake. A large number of summer homes are
"located on the lake and you state that the county is desirous
of having more summer homes come in from outside of the
state, and you ask whether the county may lawfully appro
priate money for this project under sec. 59.85, Stats., or
under the general authority of the county board.

Sec. 59.07 relates to the general powers of the county
board. Sec. 59.08 (10) provides that the county board may
create a county board of immigration and that it shall be

the duty of such board to aid and promote settlement of
vacant agricultural lands in the county.

Sec. 59.85 provides that the county board may appro
priate not to exceed one thousand dollars in any one year
for the purpose of assisting any county association of the
citizens of such county, or any association composed of the
citizens of two or more counties of which the citizens of

such county are members, organized solely for the purpose
of inducing immigration to the state.

«f/'Counties are * ♦ * but local organizations, which,
for the purposes of civil administration, are invested with a
few functions characteristic of a corporate existence. They
are local subdivisions of the state, created by the sovereign
power of the state ♦ ♦ ♦ and to the general statutes
of the state they owe their creation, and the statutes confer
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upon them all the powers they possess, prescribe all the du
ties they owe, and impose all liabilities to which they are
subject. Considered with respect to the limited number of
their corporate powers, the bodies above named rank low
down in the scale or grade of corporate existence, and hence
have been frequently termed "quasi corporations." ' " Fred
erick V. Dougkvs County, 96 Wis. 411, 417 and cases cited.

"A county board has no power to make appropriations for
any purposes other than those authorized by law. * * *
In the absence of express statutory authority to do so, it
can not appropriate county funds for other than county
purposes. 15 C. J. 587, sec. 290.

The policy of the law is to require of municipal corpora
tions and counties a reasonably strict observance of their
powers, and the courts are inclined, therefore, to adopt a
strict rather than a liberal construction of their powers.

Sec. 59.07 relates to general powers of the county board.
Sec. 59.08 relates to special powers of the county board.
There is no express authority in these sections authorizing
a county to appropriate money to construct a dam across
a nonnavigable stream or outlet to a lake.

Sec. 59.85 relates to county aid to immigration societies.
You suggest that, owing to the fact that a large number

of summer homes are located on the lake and that the
county is desirous of having more such summer homes com
ing from outside of the state, this general statute might
authorize the county board to appropriate money to con
struct a dam.

It is the opinion of this department that sec. 59.85 does
not authorize the county board to appropriate money to
construct a dam across a nonnavigable stream or outlet to
an inland lake even though this might have an effect of
making the lake more desirable as a summer resort and
thereby induce people outside of the state to purchase sum
mer homes there.

HHN
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Appropnations a7id Expe^iditures — School Distncts —
Rural School Aid—Sec. 20.28, Stats., appropriates state aid
only to school districts having advanced courses beyond
eighth grade and which do not maintain high school, junior
high school or state graded school offering high school
courses.

July 29, 1930.
John Callahan, State Superintendent,

Depa/rtment of Public Instruction.
You quote the provisions of sec. 20.28, Stats., which read

as follows:

"On August 1, 1929, ten thousand dollars, and on Au
gust 1, 1930, twenty thousand dollars, for the payment of
state aid, pursuant to section 40.225, for advanced courses
beyond the eighth grade in school districts which do not
maintain a high school, a junior high school or a state
graded school offering high school courses."

You then say:

"Does this section include or exclude districts that main
tained state graded schools and offered high school work
previous to the passage of this law?"

You are advised that that section was enacted as a part
of ch. 344, Laws 1929, which became operative on August 1,
1929 after publication, and would apply to all school dis
tricts, if any, in the state "for advanced courses beyond the
eighth grade" but would not apply to a school district which
maintained either a high school, a junior high school or a
state graded school offering high school courses as specified
in that act, for they are expressly excepted from the pro
visions of the act. In order to entitle any school district
to aid under that act, it would have to be shown that the
district maintained and taught advanced courses beyond
the eighth grade and also that such district was not one of

the schools expressly excluded from such aid by the provi
sions of the law.

TLM
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Public Officers—SheHff—Under sec. 59.29 and sec,
364.01, Stats., sheriff who returns prisoner from another
city is not entitled to pay expenses of assistant nor mileage
for use of such assistant's automobile.

July 29, 1930.
Hans Hanson,

District Attorney,
Black River Falls, Wisconsin.

You state that the sheriff of Jackson county went to Mil
waukee, Wisconsin, to return a person accused of abandon
ment of his wife and minor children. The sheriff took

along with him the undersheriff as an assistant. You in
quire whether the words "his actual and necessary ex
penses" as used in sec. 59.29 and sec. 364.01, Stats., may be
construed to cover the expenses of an assistant and mileage
for the car belonging to such assistant.

Sec. 59.29, subsec. (1), Wis. Stats., provides in part:

"* * * and such person voluntarily returns with said
sheriff to this state without requisition, such sheriff shall
be entitled to eight dollars per day for the time necessarily
expended in traveling to, apprehending and returning with
such person and his actual and necessary expenses for such
time, * *

Sec. 59.29 (1) further provides:

"* ♦ ♦ No allowance whatever shall be made him as

mileage."

Sec. 364.01 (1) provides that the governor of the state
may in certain cases demand of the executive authority of
another state or territory any fugitive from justice or any
person charged with felony or other crime in this state and
appoint agents to i*eceive the same. Subsec. (2) thereof
provides:

"The compensation of such agent shall be eight dollars
per day for the time necessarily devoted to the performance
of his duties and his actual and necessary expenses for such
time, which compensation and expenses shall be allowed by
the county board upon the presentation thereto of an item
ized and verified account, stating the number of days he
was engaged, the number of miles traveled and each item of
expense incurred as and while acting as such agent. No
allowance whatever shall be made him as mileage."
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In XVIII Op. Atty. Gen. 150, it was held that a sheriff
using his own vehicle is not entitled to charge the "con
veyance of prisoner" and that such charge is justified only
in case the officer has actually made a necessary disburse
ment in providing such conveyance.

It is the opinion of this department that the sheriff is
not entitled to pay the mileage to an assistant for the use
of his car in returning a prisoner from Milwaukee, Wis
consin. The actual and necessai'y expenses of the sheriff
as used in the above quoted statutes would mean his rail
road fare, hotel bills, meals and the like, but would not in
clude the expenses of an assistant and mileage for the as
sistant's automobile.

HHN

Bridges and Highways—Corporations—Public Utilities—
Corporations within definition of sec. 180.17, Stats., are by
that section given right to occupy highways of town and
as to such corporations permits granted by town or by high
way commission under sec. 86.16 are police power regula
tions only and do not confer franchise rights.
Permit granted under sec. 86.16 by town board to any

other person, firm or corporation carries with it franchise
rights and granting of such permits is legislative function
in discretion of town board. In such cases highway com
mission has power to grant permit if town board refuses
to do so.

July 29, 1930.
Highway Commission.

Attention K. D. Kurtenacker, Secretary.
With your letter of July 3 you submit a petition appeal

ing from a decision of the town board of the town of Sand
Lake, Sawyer county, which denied a permit for the con
struction of and operation of electric lines within said town
to one F. H. Grimh. You also submit certain correspond
ence with respect thereto and request advice as to how the
highway commission should proceed.
I am advised that the railroad commission, under date of

January 13, 1930, entered a decision which contains the

following finding:
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"The commission, therefore, finds upon the evidence be
fore it that there is no public utility in operation under an
indeterminate permit furnishing electrical energy in either
the town of Sand Lake, Sawyer county, or the town of
Stone Lake, Washburn county, and that the Lake Superior
District Power Company is the holder of a valid indeter
minate permit to serve as an electric utility in said towns
by virtue of the permits granted to it by the respective
town boards of said towns, and that, therefore, no certifi
cate of public convenience and necessity is necessary to be
issued by this commission for the purpose of authorizing or
validating the said permits of the Lake Superior District
Power Company."

The authority of the highway commission with respect
to matters of this sort is to be found in sec. 86.16, Stats.,
which is quoted below.

Sec. 86.16 reads as follows:

"Electric lines on highways; place of poles; penalty. (1)
Any person, firm or corporation may, with the written con
sent of the town board, but subject to the approval of the
state highway commission, construct and operate telegraph,
telephone or electric lines for the purpose of transmitting
messages, light or power along or within the limits of any
highway. . ^
"(2) All poles used in the construction of such lines

shall be set in such manner as not to interfere with the use
of such highway by the public nor with the use of the ad
joining land by the owner thereof; and all wires shall be
not less than eighteen feet above the ground at all cross
ings, and not less than fourteen feet above the ground at all
other places.
"(3) No tree shall be cut, trimmed or the branches

thereof cut or broken in the construction or maintenance of
any such line without the consent of the owner of the tree.
"(4) Any person erecting any telephone, telegraph, elec

tric light or other pole or stringing any telephone, telegraph,
electric light or other wire in violation of the provisions of
this section shall forfeit a sum not less than ten nor more
than fifty dollars.
"(5) Any person, firm or corporation whose written ap

plication for permission to construct such lines within the
limits of any highway of any town has been i-efused, or
when such application shall have been on file with the town
clerk for twenty days and no action shall have been taken
thereon, such applicant may file with such town clerk a
notice of appeal to the state highway commission. The
town clerk shall thereupon make return of all the papers
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and action of the board to the state highway commission,
and such commission shall proceed to hear and try and de
termine such appeal on ten days' notice to the town board,
and the applicant. The order entered by the commission
shall be final."

Under this section town boards may impose reasonable
police power regulations upon the construction of utility
lines within the public highways by such Wisconsin cor
porations as are within the definition of sec. 180.17, Stats.,
but the authority to occupy such highways is derived from
sec. 180.17, Stats. Kenosha v. Kenosha Home Telephone
Co., 149 Wis. 338. As to such corporations the permit
granted by the town board or the highway commission con
fers no franchise right to operate as a public utility. The
corporation already has that right if the town is not already
occupied by a similar utility operating under an indeter
minate permit, and acquires an indeterminate permit
therein by entering the town for the purpose of rendering
utility service. Such an indeterminate permit may be ac
quired although no permit has been granted to the corpora
tion by the town board. Wisconsin Gas & Elec. Co. v. R. R.
Comm., 198 Wis. 13.
A person, firm or corporation other than a corporation

which is within the definition of sec. 180.17, Stats., is in a
distinctly different status. Such a person can acquire no
rights under sec. 180.17, Stats., and in order to occupy law
fully the highways of a town he must secure a permit from
the town board as provided in sec. 86.16, Stats. The
granting of such a permit is therefore, in such cases, a
necessary condition precedent to the granting of an inde
terminate permit by the state by operation of statute. In
considering and acting upon an application for such a per
mit, the town board is exercising a legislative function sim
ilar to that whereby a city council or village board grants
or refuses a franchise for the use of public streets by a
public utility.

It is the grant of a privilege in the exercise of sovereign
power and the application may be denied or granted in the
discretion of the town board. A town is a constitutional

municipal corporation and the delegation of legislative
power to the duly elected board of such a municipal cor-
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poration by the legislature is proper. C. Beck Co. v. City
of Milwaukee, 139 Wis. 340.

Legislative power may not, however, be delegated to an

administrative board such as the highway commission,

State ex rel. Carey v. Balla^'d, 158 Wis. 251; M. St. P. &

S. S. M. R. Co. x. k. R. Comm., 136 Wis. 146.
If sec. 86.16, Stats., must be construed as giving the high

way commission power to grant a franchise, a legislative
function, it might be held to be unconstitutional. It does

not appear to be necessary, however, to place such a con

struction upon it. It is apparently in part matena with

sec. 180.17, Stats., and these two sections must be inter
preted together.

The jurisdiction of the highway commission conferred by
sec. 86.16, Stats., to approve permits granted by town

boards and to hear, try, and determine appeals from the
determinations of town boards refusing to grant such per

mits relates only to the regulation of structures within the
highway under the police power in the interest of the pub
lic easement thereon for the primary use of public travel;
and that body is not by sec. 86.16, Stats., authorized to sup
plant the town board in the performance of its discretion
ary legislative functions. It is only when the town board
neglects or refuses to exercise its power to impose police
power regulations subject to the approval of the highway
commission as to structures proposed to be placed in a
highway by a corporation clothed with power to occupy the
highways by sec. 180.17, Stats., that the highway commis
sion may upon appeal determine and impose police power
regulations. As to applications made by persons, firms or
corporations not within the scope of sec. 180.17, Stats., the
denial of the same by the town board is final, except as it
may be reviewable by the courts under a writ of certiorari.
In such cases the highway commission has no authority to
act unless the application is granted, and in that event its
approval only covers the sufficiency of the police power
regulations to be imposed.

It is recognized that the statutes above cited have not
been squarely passed upon by the courts with reference to
the questions here raised, and that the questions are so in-
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tricate that much difference of opinion may exist as to their
proper solution.
In view of this situation it is suggested that the highway

commission might properly hear, try and determine any
appeal filed with it under the provisions of sec. 86.16,

Stats., regardless of the status of the applicant, and in mak
ing its determination take into consideration the principles
of law outlined in this opinion.
SB

Criminal Law—Second Ojfenses—Prisons—Parole—In

determining whether prisoner is second offender under pro
visions of sec. 57.06, Stats., date of conviction and not date
of commission of respective offenses controls.

July 30, 1930.
A. W. Bayley, Secretary,

Board of Control.
You state that A was sentenced to the house of correction

on July 11, 1929, to serve a term of one to five years for the
crime of obtaining money by a confidence game, the offense
for which he was convicted having been committed on
April 12, 1928; that on June 13, 1928 he was sentenced in

the state of California to serve a term of six months con

currently with a term of three years' probation for the
commission of a felony named grand theft. You then state
that this prisoner is classified by the house of correction
as a second offender, but that he claims that he should be

classified as a first offender in view of the fact that the of

fense for which he was convicted in Wisconsin was com

mitted prior to the commission of the offense for which he
was convicted in California.

Your attention is directed to the opinion of this depart
ment rendered on February 25, 1927, to the board of con
trol, XVI Op. Atty. Gen. 80, in which the position was
taken that the classification of criminals as first or second

offenders must be made with reference to the provisions of
sees. 359.12, 859.13 and 359.14, Stats. In these statutes

the time of the conviction rather than the time of the com
mission of the offense governs. It is clear that in the case
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you present the prisoner at the time of his conviction in
Wisconsin had been theretofore convicted of a felony in

another state.

It is therefore the opinion of this department that he
should be classified as a second offender.

SB

Fish and Game—Rights of persons fishing in Lake Michi

gan with gill nets for purpose of taking chubs to take and
keep baby lake trout and whitefish when caught in their
nets in manner and under conditions specified in sec. 29.33,

subsec. (7), par. (c), Stats., are discussed.

July 30, 1930.

Conservation Commission.

Attention Paul D. Kelleter, Director.

Supplementary Opinion

Under date of July 1, 1930 an opinion was rendered to
your department with respect to gill-net fishing in Lake
Michigan.* Some question having been raised as to the
intent of this opinion, it is deemed advisable to clarify the
same by this supplementary opinion.

It was then stated with reference to sec. 29.33, subsec.
(7), par. (c). Stats.:

" 'All fish caught in nets whose use is permitted by this
paragraph shall be deemed lawfully caught and possessed'
except the varieties there specified, must be held to apply
to all persons fishing in Lake Michigan for the purpose of
taking 'herring, chub and perch.'"

However, the exception of certain varieties in that para

graph which may not be retained, sold or transported unless
of a specified size applies only when such fish are caught in
"seines, fyke or pound nets." Gill nets are not within this
classification. It follows that all fish of whatever size or

variety caught in gill nets of lawful size lawfully set in
Lake Michigan may be retained, sold and transported.
SB

• Page 334 of this volume.
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Criminal Laiv—Gambling—Where money staked upon
card game is taken from table by person who was not win
ner, with assistance and connivance of other players who
hold winner by force, crime committed is larceny, inasmuch
as such winner had lawful right to possession of portion of
such money which he staked upon game as provided in sec.
348.10, Stats.

July 30, 1930.
R. H. Fischer,

District Attorney,
Shawano, Wisconsin.

You have submitted the following statement of facts:

"Mr. S., a farmer by occupation, met, on the 2d day of
June, an acquaintance who proposed an opportunity for
Mr. S. to make, as he termed it, some 'easy money.' Mr. S.
resides some forty miles from Shawano. The party inter
ested suggested that they drive to Shawano and, en route,
explained a proposed scheme whereby he had knowledge
that in a certain place in Shawano they would get two
parties, one of whom was reputed to have $1500 and in
clined to spend the same, in a poker game. Said acquaint
ance suggested a plan whereby the $1500 could be won and
that after winning, Mr. S., his acquaintance and a co
partner who was with the party having the money, were to
divide evenly.
"Mr. S. and acquaintance arrived at Shawano, rented a

room in a hotel and made the acquaintance of the two other
parties. A game was indulged in and after playing about
an hour said party having the $1500 deposited the same as
the stake for the next hand. Cards were dealt and Mr. S.
was induced to put up an equivalent stake. He had no
money with him at the time. He was advised by the other
two parties that his hand was good and could beat the fel
low making the deposit. After considerable talk he was
persuaded into driving home to his home village and pro
curing a loan of $700. In the meantime the said hand was
held by each party and they proceeded back to Shawano
and consummated the hand. As a result of it Mr. S. was
declared the winner, the stake being then approximately
$2300; one of the parties proceeded to gather up the money,
the other two held Mr. S. and prevented him from following
said party who left with the money and as a result he was
unable to find said party that day and has been unable to
recover either his share or the entire winnings. The whole
thing was prearranged and the three parties, exclusive of
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Mr. S. were engaged in that enterprise, deliberately made
him the goat in this nefarious plot to get this money from
him. I now have the names of the three parties, our evi
dence makes them all equally guilty and the question is as
to what crime to charge them with."

You then express the opinion that an action of larceny
would lie against the parties in view of the fact that sec.
348.10, Stats., permits a man to recover in a ciVil suit

money lost in a gambling game.
It is the view of this department that your opinion is

correct and that an action in larceny is proper under the
facts stated.

SB

Bondfi — Public Officers — School District Treasurer —

Bond of school district treasurer must be in amount at least

equal to amount of all monies to come into his hands and

may not properly be limited to maximum amount which he

is likely to have in hand at any time.

July 30, 1930.
Wm. M. Gleiss,

District Attorney,
Sparta, Wisconsin.

In your letter of July 22, 1930, you state that the treas
urer of a school district throughout the year receives ap
proximately 8100,000 but does not have in his hands at any
time more than 840,000 to 850,000. You state that the dis
trict has been furnishing a surety bond at considerable ex

pense in the amount of 8100,000, but that the officers of the
district feel that this expense is needless, inasmuch as the

treasurer never has in his hands at any one time an amount

to exceed $50,000.

Sec. 40.10, Stats., provides that the treasurer shall exe-
*cute and file an official bond at least equal to the amount of
all the monies to come into his hands with such sureties

approved by the director and the clerk, and that he may
buy a surety company bond with district funds. It also
provides that he shall file an additional bond in such sum
as the director and clerk shall demand within fifteen days

25
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after such demand. The language of this section is, I
think, mandatory and clearly contemplates that the bond
should be sufficient to cover the total of all monies which

are to come into the treasurer's hands. Formerly the stat

ute provided that the treasurer must file a bond in an
amount equal to double the amount of all monies to come
into his hands. See sec. 444, Stats. 1913. In view of the
history of this statute it is quite apparent that the legisla
ture intended to require a bond in sufficient amount to pro
tect fully the school district against all possible emergencies.
SB

Criminal Law—Inquests—Public Officers—District At
torney—Coroner—Under sec. 366.01, Stats., coroner may,
independently of direction of district attorney so to do,
hold inquest upon death of any person in his county where
he has reason to suspect foul play.
Form of precept submitted deemed sufficient and legal.
Form of inquisition submitted deemed sufficient and legal.
Under statutes district attorney must advise county of

ficers and in so doing must do everything necessary thereto.

July 30, 1930.

Hans Hanson,
District Attorney,

Black River Falls, Wisconsin.

In your recent letter you submit several questions for the
consideration of this department, which will be answered
seriatim.

(1) You inquire whether the coroner has, since the pas
sage of ch. 450, Laws 1929, authority to make investiga
tions and hold inquests without first being directed to do so
by the district attorney.

Prior to the passage of ch. 450, Laws 1929, sec. 366.01
empowered the district attorney to order and require the
coroner or a justice of the peace to take an inquest upon
notice of the death of any person within his county when
from the circumstances surrounding the same there was
good reason to believe that murder or manslaughter had
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been committed. In III Op. Atty. Gen. 752 and V Op. Atty.
Gen. 629 it was held that coroner's inquests are to be held
only by direction of the district attorney and when he has
reason to believe that death occurred by reason of foul
play. Ch. 450, Laws 1929, amended sec. 366.01 by adding
thereto the following provision:

"Provided, however, that nothing herein contained shall
be construed as preventing such coroner from holding an
inquest without being first notified by the district attorney
so to hold such inquest."

It is therefore the opinion of this department that the cor
oner may, independently of a direction by the district at
torney so to do, hold an inquest upon the death of any per
son within his county where he has reason to believe that
death occurred because of foul play.

(2) You submit, for the approval of this department, a
precept which you have drawn in conformity to sec. 366.02.
You inquire whether this form is sufficient.

It is the opinion of this department that while the form
submitted need not be followed by everyone, yet it is suffi
cient and legal. It is suggested, however, that you leave a
blank space in the precept wherein may be inserted .the
name of a convenient place where the coroner's jurors may
meet to go to view the body.

(3) You state that sec. 366.10 provides for the form of
the inquisition. In addition to the wording of the statute
you have inserted under the lines the following: "when, in
what manner and by what means, persons, weapons or in
struments he was killed or came to his death; and if it shall
appear that he came to his death by unlawful means the
jurors shall further state who was guilty or were in any
manner the cause of his death, if known." You inquire
whether, under the law, the coroner is also to sign the in
quisition and, if so, whether his name may appear ahead of
that of the jurors.

It is the opinion of this department that the substance
and form of the inquisition are legal. The coroner must,
under the statute, also sign the inquisition with the jurors
and his signature should appear first.
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(4) You ask to be advised as to what your duties are in
connection with the coroner's inquest.

It is the duty of the district attorneys to advise all county
officers, and the district attorney must, upon all the facts,
determine whether to prosecute and to issue a warrant for
the arrest of any person. If you consider it necessary to
make an opening statement to the jury in order that they
may properly understand the testimony, you should do so.
If, at the close of the evidence, you deem it advisable to go
over the testimony with the jury, you should do that.
The district attorney, in his capacity as legal advisor to

county officers, must take it upon himself to do whatever is
necessary to properly advise them of their duties and to
carry out his duties in conformity with the statutes.
HHN

Crimiml Lmv — False Swearing — Elections — Nomina
tions—False swearing is committed by person verifying
nomination paper where signature is forged and at time
stated in paper no person then living at residence stated
signed such paper.

July 30, 1930.

Walter B. Murat,

District Attorney,

Stevens Point, Wisconsin.

You have submitted in your letter of July 26, 1930, the
following facts; At a municipal election at Stevens Point
one of the nomination papers circulated was verified as fol
lows :

"State of Wisconsin 1
County of Portage i
Personally came before me this 17th day of March, 1930,

H. W. Coleman, who, being first duly sworn, on oath says
that he resides in and is a qualified elector of the first ward
in the city of Stevens Point, Wisconsin; that he is person
ally acquainted with each and all persons who have siped
the foregoing nomination papers; that they and each of
them are electors and that their residences, post office ad
dresses and dates of signing are truly stated in said nomi
nation paper.
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Affiant further says that he is not the candidate named
in said nomination paper.

(Signed) H. W. Coleman.

Subscribed and sworn to before me this 17 day of March,
1930.

(Seal) (Signed) W. G. Bate,
Notary Public, Portage Co., Wisconsin.

My Commission expires January 14, 1934."

Two parties whose names appeared on this nomination
paper testified at a preliminary examination in connection
with the charge of false swearing made against the person
who signed the verification that they did not sign the nom
ination paper; that their residence as stated on the nom
ination paper was incorrect and that as a matter of fact
they had resided on another street for more than two years
and that they did not sign the nomination paper on the date
specified therein. You inquire whether under this state of
facts the offense of false swearing has been committed.
The allegations sworn to in the verification obviously re

late only to the persons who signed the nomination paper.
If in fact the two parties in question did not sign this paper
and their signatures thereon are forgeries it seems evi
dent that there has been no false swearing as to them.
However, if the person who actually did sign the names in
question can be located it could, no doubt, be readily shown
that such person did not then reside at the address indi
cated. If it is impossible to locate the persons who actually
did sign the names in question or to prove that they did so
sign the same result could perhaps be reached if it can be
proved that at the time of signature stated upon the nom
ination papers there was no person living at the address
stated thereon who did sign the nomination paper. It is
obvious that some person did sign the names in question
and if there was no one at the time of signature living at
the stated residence who did sign the paper then it follows
that the statement sworn to is false.

While it is not directly in point with your question your
attention is directed to the fact that the verification as above
quoted varies materially from the verification required on
such papers by sec. 5.05 (5) (b), Stats. Your attention is
also directed to the opinion of the attorney general found in

>. Hi
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IX Op. Atty. Gen. 383, with respect to the sufficiency of the
verification.

SB

Trade Regulation—Trade-marks—Secretary of state in
considering application for registration of trade-mark may
deny same if made by officer of unlicensed foreign corpora
tion for benefit of such corporation.

July 30, 1930.

Robert L. Siebecker,

Assistant Secretary of State.
We quote from your letter of July 19 as follows:

"The statutes clearly state who may register trade-marks:
" 'Such person, firm, copartnership, corporation, associa

tion or union of workingmen, or by a member or members
thereof, he or they, if residents of this or any state of the
United States, and such foreign corporations as ynay have
been duly licensed to transact business in the state of Wis
consin may file in the office of secretary of state.' Wis.
R. S., sec. 132.01.
"There appears to be little doubt that under this section

it is the duty of the secretary of state to see that every for
eign corporation filing application for registration is duly
licensed to do business in the state. It also appears to be
the implied duty of said secretary to take reasonable care
that trade-marks of foreign corporations are not registered
in the name of private parties, for the purpose of avoiding
the cost of such license. In either case, is it not his duty to
see that the state is not deprived of lawful revenues?
"Your department has previously held that what a for

eign corporation may not do for itself, it cannot do through
one of its officers acting as a private individual, V Op. Atty.
Gen. 522. Yet we have had several cases in which an offi
cer of a foreign company has applied as 'sole trader' or a
'sole owner' for the registration of a trade-mark used in the
business of his corporation.
"It appears, therefore, that when applicant swears that

he is a 'sole owner,' with the apparent intent of 'dodging
the question' as to sole trader, the secretary of state may re
quire the usual affidavit of application to be executed in the
proper manner to show that he is a bona fide 'sole trader.'
Are we correct in this matter?"
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As indicated in the former opinion of this department

which you cite, what a foreign corporation may not do for
itself it cannot do through one of its officers acting as a pri
vate individual. It is entirely proper for the secretary of
state to make such investigation and require such state
ments from an applicant for registration as is necessary to
ascertain whether such application is made for or on behalf

of, directly or indirectly, an unlicensed foreign corporation
and to refuse to grant the application for registration if it
appears that the application is made by an officer of an un
licensed foreign corporation for the benefit of such cor
poration.
SB

Navigable Waters—Ferries—Since repeal of sees. 30.09
to 30.18, Stats. 1925, by ch. 474, Laws 1927, there is no
statutory provision for licensing or regulating operation
of ferries.

Ferry is common carrier and is subject to obligations
and duties imposed under common law.

July 30, 1930.

Clive J. Strang,

DistHct Attorney,

Grantsburg, Wisconsin.

In your letter of July 17, 1930, you call attention to the
fact that ch. 474, Laws 1927 repealed sees. 30.09 to 30.18,
Stats. 1925, relating to the licensing of ferries. You in
quire whether the licensing and regulating of ferries has
been taken over by any other branch of the government.
No other provision covering the licensing and regulating

of ferries has been found in the present statutes and appar
ently the repeal of the former provisions in this section was
made by the legislature upon the assumption that the law
was obsolete and that such regulation was no longer neces
sary. This being the case, such ferries as still exist would,
I think, be governed by the common law principles applying
to the duties and obligations of common carriers. Your at
tention is called to the fact that by sec. 286.08, Stats., the
transportation of persons or property by boats is declared
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to be common carriage and that associations or companies
formed for such purpose are required to make a statement
of the names of the persons comprising such association or
company and file a copy of the same in the office of the clerk
of the circuit court of each county through or into which it
may transact business.

SB

Avv't'opriations and Expenditures—Department of Agn-
culture and Markets—Appropriation provided for in sec.
20.60, subsec. (12), par. (a*). Stats., for eradicating and
controlling European corn borer, lapsed on July 1, 1930,
and is no longer available.

July 31, 1930.

Charles L. Hill,
Department of Agriculture and Markets.

You asked for an opinion on sec. 20.60, subsec. (12), par.
(a), Stats., which reads as follows:

"On July 1, 1929, the balance in this appropriation on
June 30, 1929, and twelve thousand dollars for preventing
the introduction or dissemination of, eradicating and con
trolling the European corn borer. Any part of this appro
priation may be expended outside of this state which in the
judgment of the commissioner of agriculture is necessary
to accomplish the purposes for which this appropriation is
made."

Upon examination of the statutes, I find that under sec.
20.77 (3) of the 1927 statutes an appropriation in the lan
guage used would be construed to be an appropriation that
would be available until used unless specifically repealed.
I find upon further investigation, however, that sec. 20.77
was amended by the 1929 Legislature and the language of
subsec. (3) was changed and appropriations for land and
for permanent property and improvements shall be avail
able until the attainment of the object or the completion of
the work.

There was also added a new section, 20.77 (8), which is
as follows:
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"All appropriations or balances of appropriations re
maining unexpended and unincumbered at the end of the
fiscal year for which they are made, shall revert to the fund
from which appropriated, but this shall not apply to re
volving appropriations, highway appropriations, appropria
tions from the conservation fund, appropriations of moneys
received from the federal government, or to appropriations
for the purchase of land and for permanent property and
improvements, nor shall it affect subsection (lOab) of sec
tion 20.17 or section 20.52. Appropriations for the pur
chase of land and for permanent property and improve
ments shall continue to be available until the attainment of
the object or the completion of the work for which such
appropriations were made, and except as otherwise provided
by law all balances remaining shall revert to the fund from
which appropriated."

I also find that this amendment was made prior to the

making of the appropriations and the appropriation in ques
tion. Hence, when the appropriation in question was
passed by the legislature the amendment to sec. 20.77 had
been made and was in force. That being the case, the law

as it existed in 1927 no longer applied and the appropria
tion in question lapsed on July 1, 1930, and is no" longer
available.
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Corporations—Amendments to Articles—Under provi
sions of sec. 180.06, subsec. (3), and sec. 180.07, Stats.,
until required percentage of capital stock of corporation
has been subscribed and paid in articles can be amended to
change name and number of directors at meeting of stock
so subscribed.

Corporation is entitled to have such amendment filed by
secretary of state, but it is suggested that, in view of fact
that incorporators have also presented certified copy of
such resolution as adopted by them, secretary of state ac

cept and file both as same amendment adopted by stock
holders and by incorporators.

August 1, 1930.

Theodore Dammann,

Secretary of State.
I am in receipt of your letter of July 25, in which you

enclosed a copy of a resolution amending the articles of in
corporation of the Twin Ports Shipbuilding Company of
Wisconsin, certified by L. W. Robinson, Jr., President and
J. F. Massey, secretary as having been adopted as an
amendment to the articles of said corporation at a meeting

of the stockholders duly held on the 23d day of June, 1930,
at Superior, Wisconsin. The resolution amending the
articles says that there were subscribed on said day 11,500
shares of common stock and 600 shares of preferred stock;

that all of said stock voted at that meeting in favor of said
stock resolution and a certificate that said resolution was

a true and correct copy of the resolution amending
the articles of incorporation of said corporation as
there specified was regularly adopted at the meeting
of the incorporators of said corporation duly held on the
5th day of July, 1930 at Superior, Wisconsin. It ap
pears from said document that said resolution was adopted
as an amendment by the incorporators and also by the
stockholders and at such meeting all of said stock voted in

favor of the adoption of said resolution. It appears that
over 50% of the capital stock of the corporation had been
subscribed but none of its capital stock paid in at that time,
so that such corporation could not transact business with
any others than its members, under the provisions of sec.
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180.06, subsec. (3), Stats., but it will be noted that the cor
poration is spoken of as a corporation for all purposes of
the incorporation except the transaction of business with
any others than its members. Therefore, I think it would
be a corporation within the provisions of sec. 180.07 (1):

".Any corporation organized for any of the purposes au
thorized by this chapter, may, by a vote of two-thirds of all
the stock outstanding, and entitled to vote, * * *
change its name or location, ♦ * ♦ or provide any
thing which might have originally provided in such
articles, * *

Therefore, I think the first certificate signed by the presi
dent and secretary that the amendment resolution was
adopted at a meeting of the stockholders held on the 23d
day of June, 1930 and that all of said stock voted at said
meeting in favor of said resolution would be a legal amend
ment and properly certified so as to entitle it to be filed and
recorded by you as a proper amendment to the articles of
incorporation, under the provisions of sec. 180.07, Stats.,
because that would not be the transaction of business with

others than its members, within the provisions of sec.
180.06 (3).

If that is not so then the affairs of the forming corpora
tion would be in the hands and under the control of the in-

corporators, and I think the name and number of directors
could be changed by them in the same way that they could
have made those provisions in the original articles and as
a part of the creation of the corporation; but it is my
opinion that it was a corporation under the provisions of
the statute for all purposes excepting the transaction of
business with others than the members, which would in
clude the right to make these amendments as was attempted
to be done at such meeting of the stockholders. However,
I see no reason why they should not be entitled to have both
certificates filed and, as they purport to adopt the same
amendment and provision, there certainly could be no harm
in accepting and filing both. I would recommend that as a
proper discharge of your ofiicial duties.
TLM
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Appropriations and Expenditures—Soldiers relief com
mission in county having less than one hundred thousand
population may not expend relief funds for employment of
salaried agent.

August 2, 1930.

J. W. Bernard,

District Attorney,

Washburn, Wisconsin.

I quote from your letter of July 28, 1930:

"Bayfield county has a soldiers' relief commission ap
pointed under the provisions of sec. 45.12 and the sum of
$1000 has been appropriated by the board of supervisors
to carry on the work of said commission under the provi
sions of sec. 45.10. The said commission is desirous of
paying the sum of $300 per year for the support and main
tenance of a full time salaried agent who will attend to
certain work known as 'service work' for honorably dis
charged soldiers, sailors and marines. * * *

"Section 45.14 provides in part 'that when the commis
sion shall deem it best to furnish relief in a different man
ner than by supplying money the* county clerk shall issue
an order upon the county treasurer to the chairman of the
commission for such sum as they may determine upon, and
the commission may furnish such supplies as it deems best.'

"Section 45.15 provides for the matter of compensation
of said commission, including a secretary at a sum not to
exceed $50 per year and per diem for other members but
not exceeding four meetings per year. Said county has a
population of less than 100,000, therefore the exceptions
in said section as to the employment of a salaried agent do
not apply.
"I am of the opinion that Bayfield county cannot pay the

$300 asked for, because chapter 45 enumerates the purposes
for which expenditures may be made from said fund. The
purpose of making such an appropriation seems to be for
secretary hire and per diem expenses of the other mem
bers and nothing else by way of administration. The clear
intent of the statute seems to be that the balance must be
used for supplying money or supplies to ex-service men.
"Kindly advise me whether the soldiers' relief commis

sion has authority to withdraw $300 from said fund for
partial compensation to a full time salaried agent."

I concur in your opinion, and your question is therefore
answered in the negative.

SB
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Appvopi'Uitions and Expeiiditures—Public School Fund
Income—Taxation—Public Utility Tax—Distribution of
proceeds of public utility tax to school districts is not re
lated to or controlled by distribution to such districts of
public school fund income.

August 4, 1930.

John Callahan, State Superintendent,
Department of Public Instruction.

Your letter of July 31, 1930 is quoted below:

"76.28 (la), statutes of Wisconsin, 1929, in re appor
tionment of utility tax receipts, states in part as follows:
50% for town purposes and 50% for school purposes, But
710 district shall in a7iy event receive 7nore than the actiiol
cost of opei'ating and maintaining its school.
"20.245 (5) (f), statutes of Wisconsin^ 1929, in re ap

portionment of the public school fund income, states in part
as follows: btit no district shall receive more state^and.
county aid than the opei'ating expense of such school."
"Question No. 1. Can a district receive aid from both

sources, when the amount from either source is sufficient
to maintain the school?
"Question No. 2. If a portion is received from one

source, say 50% of the maintenance, should more than 50%
be paid from the other source?"

Sec. 20.245, subsec. (5), par. (f), Stats., should, I think,
be interpreted as relating solely to the distribution of the
public schoo.1 fund income to a school district which does
not actually maintain a school but which provides "for the
transportation and tuition of its pupils to and their instruc
tion in some other district." Such a district is entitled
thereby to a distribution similar to that which it would have
received had it operated one school with a single teacher as
provided in sec. 20.245, subsec. (4), par. (b), subds. 1 and
2, Stats., except that the amount so distributed, plus the
county aid furnished to the same district, shall not exceed
the amount actually expended by said district in so provid
ing for the education of its children by another district.

Sec. 76.28 (la). Stats., relates to the distribution of the
proceeds of the tax upon utilities. The fund distributed
thereby is not in any manner related to the public school
fund income. The only question to be determined is
whether the amount to be apportioned under this section to
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any district is in excess of "the actual cost of operating and
maintaining its school," which amount is the maximum

such district is entitled to receive. Subject to this maxi
mum limit, the district is entitled to its share of the pro
ceeds of the utility tax irrespective of its receipts from the
distribution of the public school fund income. The two
sources of revenue are separate and unrelated. The lan

guage which you quote from sec. 76.28 (la) has the same
meaning as it would have had if the words parenthetically
inserted below had been used, "but no district shall in any
event receive more (from the 'proceeds of the utility tax)
than the actual cost of operating and maintaining its
school."

In view of the above discussion no specific answer to the
questions propounded is required.
SB

Public Health—Dentistry—Whether dentist's advertise
ment is "fraudulent or misleading" depends upon truth or
falsity of facts alleged therein or inferable therefrom.

August 4, 1930.
L. E. Gooding,

District Attorney,
Fond du Lac, Wisconsin.

In your letter you inquire whether the provisions of sec.
152.02, subsec. (3), Stats., are violated by the use of the
following language in the advertisement of a dentist:

"I am the only dentist in the state who guarantees to fill
or extract teeth without pain."

The statute to which you refer forbids a dentist to "cir
culate or advertise fraudulent or misleading statements
as to the skill of the operator."

You state that the dentist who advertises as above

quoted asserts that he in fact does operate without pain to
the patient and that so far as he knows no other dentist in
the state makes a similar guarantee. If this assertion is
true, I do not think the advertisement is "fraudulent or mis

leading," within the meaning of the statute. If, however,.
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it can be shown that this operator does cause pain to pa
tients or that other dentists make similar tmarantees, a vio
lation would be indicated.

SB

Elections—CB.mp&ign investigating committee is author
ized under ch. 48, Laws 1929, to investigate elections held
in 1930.

August 4, 1930.

Legislative Campaign Investigating Committee.

. Arthur F. Stofen, Clerk.

In your communication of June 21 your committee re
quests an official opinion as to whether the campaign in
vestigating committee has authority to go into campaign
matters relating to the 1930 election.
The legislative act creating this committee, ch. 48, Laws

1929, states its objective as follows:

«* * ♦ To investigate the campaign expenditures
and election methods employed in the primary, general and
special elections in this state including and subsequent to
the year 1924."

The broad scope of the act is further indicated by sec. 2
thereof, which, after indicating certain subjects of investi
gation, adds the following:

u ♦ * * The specific mention of any line of inquiry
herein, however, shall not in any way limit the field of in
vestigation which said committee is empowered to enter
upon and which it shall deem expedient to go into in con
nection with the general subject matter assigned to it for
consideration."

This language is, in my opinion, sufficiently broad to in
clude an investigation relating to any election held during
the existence of the committee.
The appropriation (sec. 6) is in the following language:

"There is appropriated from the general fund to the com
mittee created in this act, for the discharge of its duties
hereunder, not to exceed ten thousand dollars.
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Sec. 20.77 (2) reads as follows:

"Appropriations in the following language or in substan
tially similar language, shall be construed to be noncontin-
uing, lapsable appropriations and balances unexpended at
the close of the appropriation period or interval shall re
vert to the fund from which appropriated:
"There is appropriated for the fiscal year , the

sum of dollars, payable from any moneys in the
fund not otherwise appropriated, for (department), for
(purpose or object)."

The "ap'propriation period" within the contemplation of
the above section, as applied to the appropriation to this
committee, is quite obviously the period during which the
committee may lawfully perform its functions. No time
limitation is placed upon the committee and no date for re
porting to the legislature is fixed. The committee, there
fore, exists and functions, subject only to the future action
of the legislature which created it .and which alone has
power to end its life. The appropriation made to the com
mittee for the discharge of its duties is coextensive with the
life of the committee.

It is the opinion of this department, therefore, that your
committee has power to inquire into all matters within the
scope of the investigation relating to the elections of 1930.
SB

Prisons—Prisoners—Huber Law—Earnings of prisoner
employed by contract with sheriff are not subject to deduc
tion for board, tobacco, washing or other incidentals, but
must be paid in full for benefit of prisoner's dependents.

August 6, 1930.
Lyman J. Fischer,

District Attorney,

Manitowoc, Wisconsin.

You cite the opinion of this department. III Op. Atty.
Gen. 561, to the effect that under sec. 56.08, Stats., com
monly known as the Huber law, a sheriff may not retain
out of the earnings of a prisoner an amount sufficient to

pay such prisoner's board, and request an opinion upon the
following questions:
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"1. Would the sheriff be justified in retaining out of the
earnings money for the purchase of necessary clothing re
quired by the prisoner in his work?
"2. Would the sheriff be justified in using any part of the

prisoner's earnings for the purchase of tobacco or other
small items of a similar nature for such prisoner?"

There has been no change in the statutes which justifies
a retraction of the opinion which you cite. The intent is
plainly that all of the earnings of the prisoner should be
paid for the benefit of his dependents. The compensation
of the sheriff for keeping and maintaining prisoners in the
county jail is to be provided by the county board (sec.
59.15, subsec. (1), par. (a), Stats.). A prisoner working
under the provisions of sec. 56.08, Stats., is a prisoner in
the county jail by definition of statute (sec. 56.08 (3)).
Questions 1 and 2, quoted above are therefore answered in
the negative.

You further inquire whether it would be proper for the
court, acting pursuant to sec. 56.08 (2), Stats., to direct
that the prisoner shall have meals, clothing or such items
as tobacco paid for out of the prisoner's earnings. I think
that the court would have no authority so to do, in view of
the plain provision of sec. 56.08 (6), Stats.:

" * * * At the end of each week the sheriff shall pay
over to said payee for the use of said dependents the earn
ings of such "prisoner collected by him."

You next inquire whether it is proper for a sheriff to
arrange for farm employment for a prisoner under a con
tract which provides for the furnishing of board and wash
ing and an additional cash consideration. Such a contract

would be proper, I think, only if the amount covering the
board and washing is specifically agreed upon, and the en
tire earnings, including such agreed amount for board and
washing, paid by the sheriff to the payee as required by sec.
56.08 (6), Stats.
SB

26
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Education — Vocatioiial Schoola — Mmncipal Corpora-
tionH—Real estate acquired by local vocational school board
in name of city may be conveyed by city pursuant to provi
sions of sec. 235.19, subsec. (2), Stats.

August 6, 1930.

George P. Hambrecht, Director,
Board of Vocational Education.

In your letter of August 5, 1930 you state in substance
that the local vocational board in a city has purchased cer
tain lots for a school site but that such lots are no longer
needed for this purpose in view of the fact that one of the
common school buildings in the city has been transferred
to the local vocational board for use as a vocational school.
The local vocational board now desires to sell these lots and
you inquire how this property should be conveyed. You
call attention to sec. 41.15, subsec. (7), Stats., which pro
vides that the title to property purchased by the local voca
tional board is vested in the city and also to sec. 41.15,
(10), Stats., which provides that the said local board shall
have exclusive control of the schools established by It and
over all property acquired for the use of said school except
as otherwise provided by the statutes.
A city in its character as the owner of property is a

private corporation, possessing the same rights, duties and
privileges as any other. Milwaukee v. M. E. R. & L. Co.,
173 Wis. 400, 404.

Sec. 235.19 (2) provides as follows:

"When such conveyances are of lands or any interest
therein, owned by a corporation organized under any law
of this 'state, they shall be signed by the president or other
authorized officers of the corporation, sealed with the cor
porate seal, if any, otherwise as provided in section 235.17,
and countersigned by the secretary, assistant secretary,
cashier or assistant cashier, or clerk thereof; and all cor
porate conveyances so executed prior to the taking effect
of these statutes shall be valid."

In view of the fact that the title to the lands in question
is vested in the city, a municipal corporation, it is my
opinion that the conveyance of the real estate in question
can only be made in the manner prescribed by sec. 235.19
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(2) quoted above. In other words, the conveyance should
be by the mayor and clerk of the city pursuant to due au
thorization thereto by the common council of tlie city.
SB

Peddlers — Shoivmen — Workmen's Compensation —
Employer's Liability Insurance—Industrial commission is
charged with enforcement of sec. 102.28, Stats., in so far as
same pertains to compensation required of showmen re
ferred to in sec. 129.14.

August 7, 1930.
George Warner, Chief Inspector,

Weights and Measures Division,
Department of Agriculture and Markets.

You ask whether or not the department of agriculture
and markets has any authority to spend any state money
in the enforcement of sec. 102.28, Stats., in so far as the
same relates to sec. 129.14.

Sec. 129.14 requires certain parties to procure licenses
as public showmen. It requires that the applicant shall
state in detail the manner in which he intended to travel
and the nature and character of his exhibition, and shall
pay into the treasury a certain sum of money. It further
provides:

" * * * No such license shall be issued until the treas
ury agent shall have ascertained from the industrial com
mission that the applicant has complied with the provisions
of subsection (2) of section 102.28 of the statutes."

Sec. 102.28 deals with employer's liability insurance and
is part of the workmen's compensation law, which is under
the supervision of the industrial commission.

Sec. 101.09 deals with the supervisory jurisdiction and
powers of the industrial commission and employments and
places of employment, and sec. 101.10 defines other powers,
duties and jurisdiction of the industrial commission. I
find under subsec. (2), sec. 101.10 that it shall be the duty
of the industrial commission and it shall have the power to
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administer and enforce "all other laws protecting the life,
health, safety and welfare of employes in employments and
places of employment * *

It has been held by the attorney general in XV Op. Atty.
Gen. 396 that the industrial commission has power and it is
its duty to enforce the provisions of sec. 351.50, which re
lates to one day of rest in seven. Subsec. (2), sec. 101.24
provides that upon the request of the industrial commission
the attorney general and the proper district attorney shall
aid and prosecute under the supervision of the commission
"all other laws of this state relating to the protection of
life, health, safety, and welfare" of employees.
In view of the foregoing-statute and the previous deci

sion of this department, it is my opinion that the industrial
commission has charge of the enforcement of sec. 102.28,
in so far as the same pertains to sec. 129.14, and if a show
man fails to comply with the provisions of sec. 102.28, he
should be prosecuted at the instance of the industrial com
mission.

RMO

Loans from Trust Funds—Taxation—Public Utilities—
Public utility property not assessed locally and not subject
to local tax levy cannot be included as part of "last preced
ing assessed valuation" in determining amount which may
be lent from state trust funds under sec. 25.02, subsec. (2),
Stats.

August 9, 1930.

Commissioners of Public Lands.

Attention T. H. Bakken.

You have submitted an application for a loan of $3000
from the state trust funds by school district No. 4 of the
town of Thornapple, Rusk county, together with your cor
respondence with respect thereto. The application shows
that the assessed valuation of the taxable property in the
district for 1928 was $136,412, but that in 1929 it was only
$51,525. This difference is explained by the fact that a
large paper plant in the district has been acquired by a
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public utility and is no longer included in the local assess
ment, being taxed as provided in eh. 76, Stats. The school
district urges that as this property is still within the dis
trict, its value should be considered in determining the
amount which the district may borrow from the trust funds
under the provisions of sec. 25.02, subsec. (2), Stats.
That section provides that such a loan "shall not exceed

five per centum of the last preceding assessed valuation of
the property in such district." Under ch. 76, Stats., there
is no provision for an assessment segregated as to the va
rious local taxing units, the utility property being valued
as a unit irrespective of its location. There is, therefore,
no definite amount officially determined as an assessment
covering such utility property located within the district,
which could be added to the local assessment, even if such
a practice were otherwise permissible.
However, in my opinion, the language of sec. 25.02 (2),

Stats., above quoted, relates directly to the assessment
made locally on property subject to the irrepealable tax
levy required as to such loans by sec. 25.05, (5), Stats.
The purpose of ch. 25, Stats., is apparently to safeguard
the investment of the state trust funds and the limitation
above quoted must be construed with that purpose in mind.
To hold that property upon which the voters of the district
have no power to levy a tax may be considered in determin
ing the amount of the loan, would, I think, be contrary to
the letter and spirit of the law.
SB

Peddiers—Statement of facts regarding sales by Ace
Box Lunch Corporation are passed upon as not constitut
ing violation of ch. 129, Stats.

August 11, 1930.

George A. Bowman,

District Attorney,

Milwaukee, Wisconsin.
In yours of the 4th inst. you enclose a letter addressed

to you by the Ace Box Lunch Company, asking for an
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opinion relative to the law governing- the department of
agriculture and markets which requires peddlers to be li
censed. You say that since this request refers to the
power of a state body you believe that it would be more ap
propriate that this office render an opinion to you thereon.
You enclose a license evidencing payment of $20 for license
as "peddler on foot" for the term of one year ending July
16, 1931, issued by Charles L. Hill, chairman, commission
ers of agriculture and markets, dated July 24, 1930, also
license from the same department issued December 21,
1929, evidencing payment of $75, as "peddler with two
horses and vehicle, automobile or push cart," for the term
of one year, ending September 12, 1930.
The letter which you enclose from the Ace Box Lunch

Company is dated August 4, 1930, and among other things,
it states:

"We are engaged in the manufacture of box lunches
which are composed of two sandwiches, a piece of pie,
fruit, cake or cookies packed in a cardboard container and
sealed, and then sold to working men and women at the
gates of the various industrial plants in and about Milwau
kee county.
"The truck loads up early in the morning with our box

lunches and several boys take charge of it. Upon reach
ing the gate of the assigned industrial plant a boy is sta
tioned at the gate on the property of the industry and the
working men and women come to him and purchase a box
lunch for 25^ apiece.
"We have secured permission from the various indus

tries whose employees we serve, to stand on their property
to vend our box lunches.
"From time to time we have been annoyed by treasury

agents with their threats to stop us from carrying on our
business unless we procure from them a peddler's license.
Some of these agents have insisted that we purchase a $75
license for each of our trucks, while other treasury agents
have told us that it was not necessary to purchase the $75
license and that we were being hela up and that they would
pass on our business opei'ations if we would purchase a
$20 license from them. To substantiate our claim in this
matter, we attach herewith both licenses.
"We maintain that our business is comparable with that

of the various dairy companies who deliver milk and other
products to the working men and women at the various in
dustrial plants in Milwaukee county, and that we should
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not be taxed at all inasmuch as there is no peddling in
connection with our business."

In this opinion it is assumed that the foregoing stated
facts are adopted by you as substantially all of the facts
that might be made to appear in the trial of prosecution
of the company for having violated the provisions of ch.
129, Stats., relating to peddlers, and you are advised that
such facts fall far short of your being able to successfully
prosecute on the theory that the company has violated the
statutes in question.

While the facts in the instant situation are not identical
with those in the case of the 0. Baking Company of Mil
waukee, dealt with in the opinion of this department dated
December 31, 1926 (XV Op. Atty. Gen. 537), your atten
tion is specifically directed to the opinion of this depart
ment rendered to the state treasury agent on that date as
the rule which should be substantially applied in the case
under consideration. What is there said is now adhered
to as the law applicable to the facts of this case. How
ever, in the event that lunches are sold directly from the
conveyances employed by the company on its route between
regular stations described in the letter, such sales might
form the basis of prosecution for violation of the statutes
above referred to. We do not believe that successful prose
cution for a violation of the statute might be predicated
upon the facts detailed in the letter of the company.
HAM

Elections—Nominations—Candidate who qualifies in pri
mary election under sec. 5.17, subsec. (1), Stats., is en
titled to appear as party candidate upon official ballot of
following election.

August 11, 1930.

•Theodore Dammann,

Secretary of State.

You request an interpretation of sec. 5.17, subsecs. (1)
and (2), Stats., as amended by ch. 381, Laws 1929. These
statutes, as amended, are quoted below:
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"(1) If all candidates for nomination for any one office
voted for on any party ballot shall receive in the aggregate
five per cent or more of the average of the vote cast for the
nominee of such party for governor at the two last general
elections, the person receiving the greatest number of votes
at such primary election as the candidate of such party for
such office, shall be the candidate of that party for such of
fice, and his name shall be placed on the official ballot at the
following election.
"(2) If all the candidates for nomination for any one

office voted for on any party ballot, shall receive in the ag
gregate less than five per cent of such votes so cast at such
last general election, no person shall be deemed to be the
party nominee for such office, but the person receiving the
greatest number of votes at such primary as the candidate
of such party for such office, shall be deemed an independ
ent candidate for such office, and his name shall be placed
on the official ballot in the column of individual nomina
tions and he shall be denominated in such column as 'in
dependent.' "

Prior to the passage of ch. 381, Laws 1929, the reference
in sec. 5.17 (1), Stats., was to the vote cast at the last gen
eral election in language identical to that of the present
sec. 5.17 (2), Stats. The two sections as now worded are

in direct conflict.

In construing a statute effect should be given to the in
tent of the legislature. Furthermore, where statutes re
lating to the same subject are in conflict, the more recent
enactment should control. Woodman v. Clapp, 21 Wis. 355.
Applying these principles to the question submitted, it be
comes evident that the language of sec. 5.17 (1), Stats., as
amended by ch. 381, Laws 1929, should prevail. Other
wise, the obvious intent of the legislature would be frus

trated, and its most recent enactment would become an

idle gesture.

You are therefore advised that if a candidate qualifies
therefor in a primary election, under the provisions of sec.
5.17 (1), Stats., his name should be placed upon the official
ballot of the following election as the candidate of his

party, notwithstanding the provisions of sec. 5.17 (2),
Stats.

SB
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New.spaperi^—County Notices—Words and Phra.ses—
Printed—Published—Official county newspaper need not
be physically printed in entirety in county when its news
and editorial matter is prepared therein and it is issued
and published therein.

August 11, 1930.

A. M. Sabin,
District Attorney,

Hayward, Wisconsin.
With your letter of August 7, 1930, you submit certain

resolutions of the county committee on printing and cor
respondence which present in substance the following state
of facts.

A newspaper is issued and circulated in Sawyer county,
the company which owns the paper having land and a
building in the county equipped with machinery suitable
for the printing of a newspaper. All news items and edi
torials are prepared in Sawyer county. The papers are
folded, addressed and mailed in Sawyer county. However,
for convenience and economy, and owing to loss of per
sonnel, certain issues were physically printed outside of
the county, and at present the two outside pages are being
physically printed outside of the county.
You inquire whether, under the facts above stated, said

newspaper is qualified to publish the delinquent tax list
and other county notices.

Sec. 75.07, subsec. (1), Stats., requires that the delin
quent tax list shall be published "in a newspaper printed
in the county."

Sec. 59.09 (1), Stats., provides that county ordinances
shall be published "in some newspaper published in such
county."

Sec. 59.83, Stats., provides that county financial reports
shall be published "in at least one newspaper published in
their county."

Sec. 331.21, Stats., establishes procedure to be followed
in the event that a newspaper wherein official county no
tices have been ordered to be printed "shall cease to be
printed and published in said county."
The various statutes cited above should, I think, be con-
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sidered together for purposes of interpretation. The do
minant purpose of the various sections is that the material
be brought to the attention of the residents of the county.
For this purpose a newspaper of local distribution in the
county is specified. The use of the word "printed" is ap
parently used in a sense practically synonomous with "pub
lished," and does not refer to the actual setting of type
and physical operation of presses. The use of the phrase
"printed and published" is so construed by the California
supreme court, in In re McDonald, 187 Cal. 158, 201 P. 110,
in which numerous cases are cited in support of this in
terpretation.

You are therefore advised that under the facts above set

forth the newspaper in question is qualified to publish of
ficial county notices and delinquent tax lists.
SB

Criminal Latv—Prisons—Compensation for Imprison
ment—State board of control is not warranted in holding
hearing upon petition filed under sec. 285.05, subsec. (3),

Stats., unless said petition alleges material evidence or cir
cumstances which have been discovered or which have

arisen since trial of petitioner.

August 12, 1930.
Board of Control.

Attention A. W. Bayley, Secretary.
You have submitted with your letter of August 8, 1930,

copy of a petition filed on behalf of one William P. Geiger
with your board, requesting compensation under the pro
visions of sec. 285.05, Stats. This petition recites that the
petitioner has no new testimony or evidence to offer. You
inquire whether, in view of this fact, the petition is a
proper one.

Subsec. (3), sec. 285.05, Stats., contains the following
language:

" * * *. Upon the hearing before the board the
record of the trial in which the conviction was had may be
presented to the board for the purpose of enabling the
board to understand the situation, but the finding of the
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hoard shall be based only on sueh evidence or circumstances
as have been discovered or have arisen since the trial and
conviction of the petitioner of the crime or offense for
which he claims to have suffered wrongful imprisonment."

It is obvious from the above language that the board of
control could take no action merely upon the record of the
trial in which the conviction was had, and it would, there
fore, be idle for the board to hold a hearing upon a petition

which sets forth that the petitioner has nothing other than
the record of the trial to submit. A petition, under this
statute in order to justify a hearing before the board,
should allege, in effect, that material evidence or circum
stances have been discovered or have arisen since the trial.

You are therefore advised that the petition submitted is
not sufficient to warrant a hearing before your body.
SB

Agriculture—Dogs—Under provisions of sec. 174.05,
Stats., owner of dog that was not six months old on Janu
ary 1 need not pay license fee for such dog during that
year.

August 12, 1930.

R. A. Forsythe,

District Attorney,

Hudson, Wisconsin.
You ask whether under sec. 174.05, Stats., it is necessary

for the owner of a dog to make application for a license at
the time the dog becomes six months of age if he was not
six months old on the first day of January. You say you
see no reason why the license should not be required at any
time during the year when the dog reaches the required
age.

You are advised that the reason is that sec. 174.05, sub-
sec. (1), provides that the owner of a dog more than six
months of age on January first of any year shall annually,
before the first day of February, obtain a license therefor,
and subsec. (2) of that section provides that the license
year shall commence on the first day of January and end
on the thirty-first day of the following December.
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The right to license dogs is purely statutory and those
j)rovisions seem very clearly to tlx the right to license upon

the age of the dog on the previous January first, so that if
the dog was not six months old on January first there
would be no license fee required for that year.
TLM

Crimitml Law—Gamblmc/—Slot Machined—Authority to

confiscate and destroy gambling implements is found only
in sec. 348.17, Stats. This authority applies only where
procedure specified in that section is followed.

August 14, 1930.

Morris Barnett,

District Attorney,
Kenosha, Wisconsin.

In your letter of August 9 you state that the sheriff of
your county visited certain road houses and took into his

possession a number of slot machines and ordered the
owners or defendants to appear in court; that warrants

were thereafter issued under sec. 348.09, Stats.; that some

of the defendants pleaded guilty, and others, upon a plea
of not guilty, were discharged by the court for want of
proof; that the court upon discharging the defendants or
dered the sheriff to return the machines to the defendants,

which the sheriff has declined to do. You then propound
the following questions:

1. Has the sheriff any right to destroy a slot machine
without an order from the court until the defendant has

been convicted?

2. After defendant has been discharged or has not been

found guilty, has the court any authority to order the
sheriff to destroy machines or to hold them?

3. To order slot machines held or destroyed must sec.
348.17 be first complied with?

4. If court orders machines and contents returned to

owners because sec. 348.17 has not been complied with,
must the sheriff obey the order of the court?
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1. Inasmuch as the prosecution was had under the provi
sions of sec. 348.09, there was no authority in the court to
order the destruction of the implements seized by the
sheriff, since that section contains no such provision. In
the case described by you, therefore, the sheriff had no
right to destroy a slot machine, either with or without an
order from the court, and irrespective of whether the de
fendant was or was not convicted. See opinions of this
department found in XIII Op, Atty. Gen. 258, and XVI
Op. Atty. Gen. 71, holding that sees. 348.09 and 348.17
should be construed as providing separate procedures, and
that the destruction of gambling implements is authorized
only when the procedure is under sec. 348.17.

2. Unless the procedure was under the provisions of sec.
348.17, Stats., the court had no authority to order the de
struction of the gambling implements. But if, as in the
case which you cite, the procedure was under sec. 348.09,
Stats., which confers no authority to confiscate or destroy
such.machines, the court might, I think, properly order the
return of the property to the owner.

3. From the above discussion the answer to your third
question is in the affirmative except that the court has no
option, if the procedure is under the provisions of sec.
348.17, Stats., but to order the destruction of the machines,
if such machines are found by the court to be prohibited
gambling implements, constructions or devices.

4. The sheriff is an officer of the court and must obey
any lawful order of the court. I think an order requiring
the return to the owners of the machines and the contents
thereof seized, because the procedure was not under sec.
348.17, would be a lawful order.
SB
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A'ppropri/itioris afid -ExpendiUires—Counties—County
Normal Schools—County board may not impose conditions
in appropriating money for maintenance of county normal
school derogatory to statutory authority of county normal
school board.

August 14, 1930.
A. J. Connors,

District Attorney,
Barron, Wisconsin.

I quote from your letter of July 9, 1930:

"The principal of the Barron county normal school, lo
cated at Rice Lake, Wisconsin, submits to the county clerk
a voucher for the payment of his mileage for traveling to
and from various graded schools throughout the county
and I find that the county board appropriated the sum of
fifty dollars ($50) for this specific purpose. The bill sub
mitted by the principal is in excess of two hundred dollars
($200) and I have advised the county clerk that in the ab
sence of specific appropriations there is no authority to pay
this charge against the county, that is, in the sum to exceed
the amount specifically appropriated.
'T understand that this work is being done at the request

of the state superintendent of schools."

By sec. 41.36, subsec. (1), Stats., a county is authorized
to "appropriate money for the organization, equipment and
maintenance of a normal school."

Under the provisions of sec. 41.38, Stats., "All moneys
appropriated to such school shall be expended by the county
normal school board, and shall be paid by the county treas
urer on ol'ders issued by said board and signed by its sec
retary and president."

The county normal school board has "charge and control
of all matters pertaining to the organization, equipment
and maintenance of such schools" (sec. 41.37, Stats.), sub
ject to the supervision of the state superintendent. (Sec.
41.39, Stats.)

Assuming that the traveling in question was done in per
formance of the official duties of the principal, with the ap
proval of the county normal school board, and at the re
quest of the state superintendent, and assuming further
that the county board has appropriated for the mainte-



Opinions of the Attorney General 415

nance of such school an amount sufficient to defray the ex
pense so incurred, the expense account may, I think, be
paid in the manner prescribed by sec. 41.38, Stats., without
reference to the county clerk, from the funds so appropri
ated for the maintenance of the normal school. Under the
statutes above cited, the county board cannot properly at
tach conditions to its appropriations which would result in
taking from the county normal school board the jurisdic
tion conferred upon it by the statutes above cited.
SB

Education—Vocational Education—Under par. (a), sub-

sec. (10), sec. 41.15, Stats., buildings acquired for use of
vocational schools are under control of local board of voca
tional education.

August 15, 1930.

George P. Hambrecht, Director,
Board of Vocational Education.

You submit an inquiry from the local board of voca
tional education at Oshkosh, the substance of which is as
follows: When the vocational school was erected in Osh

kosh provision was made to handle high school classes in it
and also to furnish offices for the administration of the

public school system and the school for the deaf. The local
board of vocational education had $50,000, and the city
council raised $250,000 by a bond issue, the bonds being
termed vocational school building bonds. Later the local

board of vocational education was given credit for $125,000,
which was to be returned at the rate of not less than

$12,500 per year until the $125,000 was repaid out of the
vocational board budget. In drafting the plans of the
building to meet all the requirements it was necessary to
shift the gymnasium to a separate building, which is
known as the recreational building. This building was
also erected out of the aforesaid funds. The operating ex
penses and upkeep of these buildings are maintained by
the local board of vocational education.

Attached to the inquiry is an exhibit showing a copy of

a petition by the city board of education to the common
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council. The petition requests an appropriation of
$250,000 to erect a school building and that this building
be in the control of the city board of education and the lo
cal board of vocational education jointly. The petition
further requests to the effect that the building be for voca
tional school purposes and that provision be made for cer
tain high school and grade school luses together with space
for the office of the city board of education, superintendent
of schools and other enumerated school officials.

The exhibit also indicates that these "recommendations"

for the new building were "adopted" by the city council.
Whether the bonds issued by the city were issued to raise

money to erect a building or buildings for all of the above
mentioned purposes and uses, or otherwise, does not ap

pear, as no copy of the proceedings taken by the city coun
cil in connection with the bond issue has been furnished to

this department.

The question submitted is whether the buildings in ques
tion are under the control of the local board of vocational

education or whether they are under the control of the city
board of education.

It is provided by the statutes, and the supreme court
has decided, that the control of property devoted to public
(full time) school use is vested in the city board of educa
tion. See City of Manitowoc v. Board of Education, (1930)
229 N. W. 652, 654.

However, with respect to property for vocational school
use a different rule obtains, for subsec. (10), par. (a), sec.
41.15, Stats., specifically provides that the local board of
vocational education shall have exclusive control over all

property acquired for the use of the vocational schools, ex

cept as otherwise provided by the statutes. If there be
some other provision of the statutes relating to the control
of vocational school property, it has not come to our at

tention. See XII Op. Atty. Gen. 507.

It follows that buildings devoted to public (full time)
school use are under the control of the city board of educa
tion, whereas buildings acquired for vocational school use

are under the control of the local board of vocational edu
cation.
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The facts submitted show a somewhat mixed situation,
and this department can not ascertain therefrom with any
degree of certainty whether the buildings in question come
exclusively within the one or the other of the above men
tioned two classes. It may be said, however, that if the
bonds in question were issued for the purpose of raising
money to provide vocational school buildings and these
buildings are being paid for and maintained out of voca
tional school funds, then it seems clear that the buildings
would constitute buildings acquired for vocational school
use within the meaning of the above cited statute, and
would be under the control of the local board of vocational

education.

FCS

Public Health—Public Officers—County health commit
tee may be created in two ways, as provided in see. 141.06.
subsec. (2), Stats., choice being optional with county
board.

August 15, 1930.
Clarence E. Rinehard,

District Attorney,

Chippewa Falls, Wisconsin.
In your letter of August 12, 1930, you inquire as to the

composition of the county health committee for which pro
vision is made in subsec. (2), sec. 141.06, Stats. This sub
section reads as follows:

"The work of the county nurse shall be directed by a
county health committee composed either of the chairman
of the county board, the county superintendent of schools,
a woman appointed by the county boai-d, the judge of the
juvenile court and the deputy state health officer or county
physician for that county, or of the deputy health officer
and not less than five members of the county board ap
pointed by the chairman thereof."

In my opinion the county board is given the choice of
two methods of constituting such a board. If it so desig
nates, the board is to be composed of the chairman of the
county board, the county superintendent of public schools,

27
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li woman appointed by the county board, the judge of the
juvenile court and the deputy state health officers or county
physician for that county. If the county board chooses
this form of a county health committee, it must appoint the
woman member referred to and presumably must desig
nate whether the deputy state health officer or the county
physician for that county shall serve.

If, however, the county board fails to follow the proce
dure above outlined, but merely passes a resolution indi
cating its desire that such a board be created, then the
board would be formed by the second method, and would
consist of the deputy health officer and not less than five
members of the county board appointed by the chairman
thereof.

The county board, of course, could designate the second
method as the method to be followed.

SB

Contracts—Public Officers—Director of Purchases—De
termination of lowest and best bidder on proprietary or
patented article is discretionary; director of purchases,
with approval of advisory council, may let contract to
other than low bidder if in their judgment such bidder is
lowest and best bidder.

August 15, 1930.

F. X. Ritger,

Director of Purchases.
You state that the bureau of purchases proposes to buy

certain patented or proprietary articles, to wit, boilers
and stokers for the state teachers college at Superior;
that an advertisement has been made for bids in accord
ance with the provisions of sec. 15.33, Stats., and specifi
cations submitted therewith, and that two bidders have
fully complied with the general conditions and instructions
to bidders issued with the specifications. You further
state that the proposals submitted by these two bidders
have been analyzed by the state power plant engineer, who
recommends that the higher bid be accepted. You inquire
whether, in view of the facts above stated, the bureau of
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purchases can legally accept the higher bid, in view of the
provisions of subsec. (3), sec. 15.33, Stats.
The section to which you refer is as follows:

"When the director of purchases believes that it is to
the best interests of the state to purchase certain patented
or proprietary articles, other than printing and stationery,
he shall have power and authority to purchase said articles
without the usual statutory procedure, but with the ap
proval and consent of the advisory council. All equipment
shall be purchased from the lowest and best bidder as de
termined by the bids and a comparison of the detailed speci
fications submitted with the bids, and after due advertise
ment as hereinbefore provided. Where the low bid or bids
are rejected, a complete written record shall be compiled
and filed, giving the reasons in full for such action."

Where a statute, such as that above quoted, uses the term
"lowest and best bidder" the department charged with let
ting the contract is vested with discretion to determine
which bid is the lowest and best. The rule is stated in 38
L. R. A. (N. S.) 653, 655, as follows:

"The general rule as deduced from the cases is that, in
awarding contracts of this nature, public authorities are
vested with discretion in determining who is the lowest and
best bidder, and their decision will not be interfered with
by the courts, even if erroneous, provided it is based on a
sound and reasonable discretion founded on facts, and ex
ercised in good faith, in the interest of the public, without
collusion or fraud, * * ♦ motives of per
sonal favoritism or ill-will, and not abused" (citing cases).

If, in the judgment of the director of purchases, after
such investigation as he may deem proper within the scope
suggested by the section of the statutes above quoted, the
higher bid is the lowest and best bid, he should compile a
complete written record, giving his reasons in full for such
determination, and file the same, and should report the
matter, with his recommendation, to the advisory council
for its approval or disapproval, and should be governed
with respect to the subsequent disposition of the matter by
the action taken by the advisory council.
The situation is parallel in some respects with that pre

sented in Neacy v. Milwaukee, 171 Wis. 311.
In that case the charter of the city of Milwaukee re-
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quired that where the lowest bidder was regarded by the
commissioner of public works to be unreliable or incompe
tent, he should report all of the bids to the common council
with his recommendation and his reasons therefor, where

upon the council is authorized to direct him to let the work
as recommended or to relet the same anew. The court
held that the power to reject the lowest bid and award the
contract to a higher bidder, if not exercised firmly, wisely,
and honestly, may easily lead to favoritism and corruption,
and result in improvidence, which it was intended by the
provisions of the charter to prevent, and because of this
great responsibility the final power was placed in the com
mon council, the supreme governing power of the city.
In the circumstances which you present, the legislature

has seen fit to provide that where patented or .proprietary
articles are to be purchased, and in the very nature of such
articles and the conditions surrounding their manufacture
it is impossible that bids for furnishing the identical articles
can be made by different parties, thus making necessary
the close scrutiny of the specifications for the purpose of
determining which article is best suited to the needs for
which the purchase is to be made, the final determination
as to which is the lowest and best bidder shall be placed
in the hands of the advisory council.

You are advised, therefore, that if, in the opinion of the
director of purchases and the advisory council, the higher
bid is, under all the circumstances of the case, the lowest
and best bid and that the interests of the state will be
served by its acceptance, the director of purchases is au
thorized, under the provisions" of subsec. (3), sec. 15.33,
Stats., with the approval of the advisory council, to let the
contract to the lowest and best bidder as so determined.
SB
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Bridges aiul Highivai/s—State Highways—Relocation of
state trunk highway effects closing of such portions of old
road as are rendered unnecessary thereby; but where there
•is any need for such old road it reverts to its former status
as town road and may be vacated by town action only.

August 18, 1930.

Lyman E. Fischer,
District Attorney,

Manitowoc, Wisconsin.

In your letter of August 7, 1930, you state a portion of
United States highway 10 has been ordered relocated by
the highway commission pursuant to the provisions of sec.
83.08, Stats., in such a manner that it will cross diagonally
a forty-acre farm which it formerly crossed substantially
at right angles. A town road entered the old trunk high
way near the east side of the farm. The owner of the
farm in question desires to have the portion of the old
trunk highway west of the town road intersection closed,
and if this is done it will tend to mitigate the damages to
his farm on account of the relocation project. However,
certain farmers who live adjacent to the town road object
to the closing of this portion of the old road, although they
would still have access to the relocated trunk highway over
the portion of the old trunk highway extending from the
intersection of the town road southeasterly to a connection
with the relocated trunk highway.

You inquire whether any part of the old trunk highway
may be abandoned and, if so, who is to determine the mat
ter.

This department has held on several occasions that a re
location of a highway effects a legal vacation of such por
tions of the former road as are not embraced within the
limits fixed by the relocation and as are rendered unneces
sary by the relocation. See X Op. Atty. Gen. 171, 973 and
468 and XI Op. Atty. Gen. 424. The doctrine there ad
vanced, however, applies only to those frequently occurring
cases where no question can reasonably arise as to whether
the abandoned portion of the old road is rendered unneces
sary by the relocation. The reduction of the degree of
curvature or a relocation to avoid a hill in situations where
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there is no town road intersection within the limits of the

relocation are obvious illustrations. On the other extreme,
a relocation may be several miles in length and every part
of the old highway may be vitally necessary to the welfare
of the community. See Bosshard v. HotchJciss, 190 Wis.
29. In such a case the relocation order clearly does not
affect the legal vacation of the old highway.
The state trunk highway system is for the most part

superimposed upon existing town highways. When such
is the case and a relocation removes the state trunk high
way therefrom, the old road resumes its former character

as a town road so long as there remains any public need,
however slight, for its continued maintenance as such. If
the use is very limited and the expenditure of public funds
for its maintenance becomes unwise, the statutes provide
methods whereby it may be discontinued by town action.
In the case which you present I am of the opinion that

the relocation of the trunk highway would not automatic
ally result in the legal vacation of that portion of the old
road which, upon the completion of the project, will no
longer be a part of the trunk highway system. The fact
that the farmers living on the intersecting town road ob
ject to the closing of any part of the old trunk highway
route definitely indicates that there will be some public use
made thereof after the consummation of the improvement.
Under such circumstances the determination as to whether

any part thereof shall be closed rests with the town, which
after the opening of the relocated road must necessarily as
sume the responsibility for the maintenance thereof.

Your other questions are answered by the above discus
sion.

SB
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Elections—NtwihuUions—11 is duly o! cnuiily ck^i'k un
der sec. 5.05, Stats., to examine nomination papers pre
sented for filinir in his office to see if they comply with stat
utes and, if they do not, to refuse filing.

Nomination papers for county officers must be circulated
by precinct as provided in sec. 5.05, subsec. (6), par. (c).
Stats.

August 18, 1930.

R. E. Kennedy,

District Attorney,

Superior, Wisconsin.
I am in receipt of your letter of August 13, in which you

say:

"Every election, the question arises as to what extent
the county clerk is required by law to examine and deter
mine the legality of nomination papers. Will you kindly
give me your opinion on this matter?
"I have instructed the county clerk that nomination pa

pers for county officers must be circulated by precinct and
not by ward or town and that the paper should only con
tain names of those electors who reside in the precinct in
which the paper is circulated."

You ask to be advised if you are correct.

In answer to your first question, sec. 5.05, subsec. (1),
Stats., provides:

"The name of no candidate shall be printed upon an of
ficial ballot used at any September primary unless not later
than the second Tuesday of August of the year in which
such primary is to be held a nomination paper shall have
been filed in his behalf as provided in this chapter, * *

You will notice that is a very specific provision. I think
it must be held that if the nomination papers have not been
filed as provided in that chapter there is no discretion on
the part of the filing officer, so I think it necessarily fol
lows that he has some duty to perform in determining the
question of whether or not the papers presented for filing
are in compliance with the statutes. I do not think that
means that he is required to go out and ascertain whether
or not the persons who have signed are legal electors or
their residences as given are correct, but I think he is re-
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quired to make an examination and to see if on their face
the papers comply with the statutes.

It was held by this office in IX Op. Atty. Gen. 385:

"Duty of county clerk in passing upon nomination pa
pers is ministerial; he may not resort to other evidence and
upon same declare papers invalid."

In that same volume, on page 383, it was held:

"Where affidavit appended to nomination paper fails to
comply with subd. (b), subsec. (5), sec. 5.05, nomination
paper is defective and should be disregarded by county
clerk."

In XI Op. Atty. Gen. 598, it was held:

"County clerk may and should, under sec. 5.07 (4),
Stats., discard nomination papers containing excess of sig
natures and file only balance."

From the provisions of the statutes and these several
opinions, I think it appears quite clearly to be the duty of
the filing officer to examine the papers and find from such
examination whether they comply with the statutes and if
they do not, then he should refuse to file them but, if the
nomination papers on their face appear regular and com
ply with the statutes, then I think he has performed his
full duty and should file them. I know that clerks have
sometimes made a somewhat extensive investigation to
ascertain if the persons named on the papers were really
qualified electors, but I do not think that is necessary.
I think your last question is answered correctly, under

the provisions of sec. 5.05 (6) (c).
TLM

Taxation—University—Property acquired under land
contracts and held in trust for university of Wisconsin is
exempt from taxation.

August 18, 1930.

Regents of the University of Wisconsin.
You have submitted a request (joined in by Mayor A. G.

Schmedemann^ and Assessor John Stock, of the city of
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Madison) for an opinion on the question of the legality of
assessments of general taxes on properties purchased on
land contract and held in trust for the university of Wis
consin by the Wisconsin University Building Corporation
and the University Women's Building Corporation, such
properties being in the city of Madison and described as
follows;

(1) Parts of lots 10 and 11, block 5, Brook's Addition,

purchased from Edith Fisher York;
(2) Part of lot 10, block 5, Brook's Addition, purchased

from Walter Reif;

(3) West 35 feet in width of lot 11, block 5, Brook's Ad

dition, purchased from Ollis Johnson;
(4) North 40 feet of south 70 feet of lot 7, block 5,

Brook's Addition, purchased from Edith Spensley;
(5) North 70 feet of west 52 feet of lot 10, block 6, city

of Madison, purchased from Dora H. Rasmussen;
(6) Part of lot 13, block 4, city of Madison, purchased

from Chapter House Association of Kappa
Kappa Gamma;

(7) North 60 feet of lot 7, block 8, Brook's Addition,
purchased from Ida M. Oakey.

Parcels (1) to (6), inclusive, are held by the Wisconsin
University Building Corporation and parcel (7) is held by
the University Women's Building Corporation; all were
acquired by such corporations prior to the first Monday of
August, 1928, and previous to that date the assessment of
ficers of the city of Madison were duly notified by the re
gents of the university that the same had been so acquired
and were held in trust by such corporations for the uni

versity and that exemption from general taxation was
claimed; nevertheless, they were assessed for taxes, were
returned delinquent by the city treasurer to the county
treasurer, and were advertised for sale for nonpayment of
taxes at the annual tax sale in June, 1929, and parcels (4)

and (7) were sold to private bidders and certificates of tax

sale issued to them, which are still outstanding. No bid
ders were found for the other parcels.

With your inquiry you submit the original articles of
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incorporation of the two holding corporations referred to,
from which it appears:

The business and purposes of the Wisconsin University
Building Corporation are:

" * * * to buy, sell, lease and otherwise acquire and
convey real estate, and to construct, equip and furnish
buildings and other permanent improvements thereon, for
the excltisive uses, purposes and benefit of the University
of Wisco7tsin, to lease such real estate, buildings, improve
ments and equipment to said University, to make and enter
into all leases and contracts necessary or appropriate to
carry out said provisions, and to mortgage and to issue
bonds and other obligations therefor, and to exercise all
powers necessary or convenient to accomplish said pur
poses; further, to lease university lands and construct
thereon buildings, improvements and equipment for dormi
tories, commons, and field houses as may be designated and
approved by the regents of the University of Wisconsin and
to rent such buildings, improvements, and equipment to the
regents; to make and enter into all leases and contracts nec
essary or appropriate to carry out said purposes and to
mortgage and to issue bonds and other obligations there
for; and to carry out the purposes of subsection (11) of
section 20.41 and subsections (6) and (7) of section 36.06
of the statutes; and to exercise all powers necessary or con
venient to accomplish said purposes."

And, further:

" *' * ♦ the corporation shall be non-stock and no
dividends or pecuniary profits shall be declared to the mem
bers thereof. The entire income derived from all property
and equipment constructed, acquired, or held by the cor
poration less payments of interest and payments made
upon principal, and other expenses shall be turned over to
the Regents of the University of Wisconsin for the pur
pose of the ultimate acquisition of said property by the
Regents and any balance of income remaining after such
acquisition shall be turned over to the Regents to be ex
pended in accordance with Section 20.41 (11) of the
statutes.

ti * * *

"The method and conditions upon which members shall
be accepted and discharged or expelled shall be as follows:
The persons who now or may hereafter hold the positions of
or perform the duties of the present secretary of the board
of regents, business manager, and comptroller of the Uni
versity of Wiscon.sin shall be the members; they and each
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of them shall be discharged from such membership on ceas
ing to hold such position or to perform such duties, and
their and each of their successors shall thereupon become
members."

The business and purposes of the University Women's
Building Corporation are:

" * * * the purchase and sale of real estate and per
sonal property for use of women's co-operative societies
and when said real and personal property is fully paid for
to convey the title to the same to the Board of Regents of
the University of Wisconsin."

And, further:

" * corporation shall be non-stock and no
dividends or pecuniary prolits shall be declared to the mem
bers thereof, and in the event of dissolution of said corpora
tion, the title to all its property, real and personal, shall
vest in the Board of Regents of University of Wisconsin.

<<« * *

"The method and conditions upon which members shall
be accepted and discharged or expelled shall be as follows:
Member.s may be accepted by a majority vote of the mem
bers of the corporation. In the event that F. Louise Nar-
din shall cease to be Dean of Women of the University of
Wisconsin, then her membership in the corporation shall
cease and her successor shall become a member of the cor
poration ; likewise, if Alice F. Miller shall cease to be As
sistant Dean of Women of the University of Wisconsin,
then her membership in the corporation shall cease and
her successor shall become a member of the corporation;
likewise if M. E. McCaffrey shall cease to be secretary of
the Board of Regents, then his successor shall become a
member of the corporation. Other members may be dis
charged or expelled by a two-thirds vote of the members
of the corporation."

It is my opinion that the entire beneficial interest in all
properties acquired by these corporations in the exercise
of their powers is in the regents of the university of Wis
consin, and hence in the state (Abei'fir v. Moe, 198 Wis.
349) ; that while the legal title remains in the grantees un
der the land contracts by which the several purchases were
made until the performance of the contracts by the cor
porations, they are owned by the state within the meaning
of the exemption from taxation provision of siibsec. (1),
sec. 70.11, Stats., and, therefore, that the assessment of
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such properties and their sale for the nonpayment thereof
are illegal and void.

While the general rule is that tax exemption statutes are
to be construed strictly against exemption and doubts are
to be resolved in favor of taxability {Katzer v. Milwaukee,
104 Wis. 16; Douglas County Agricultural Society v. Doug
las County, 104 Wis. 429; Comstock v. Boyle, 144 Wis. 180),
that rule does not apply where the state claims the exemp
tion.

"The rule of strict construction is in the interest of pub
lic policy, and when a higher public policy dictates a more
liberal attitude, an exception will be found. Bequests
[or grants] for public purposes operate in aid of good gov
ernment; they perform by private means what ultimately
would have to be done at public expense. In such cases',
exemption from taxation is not a matter of grace or favor;
it is rather an act of public justice. The reason for the
rule of narrow scrutiny does not apply to such cases."
Union & New Haveni Trust Co., Executor v. Eaton, Collec
tor, 20 Fed. (2d) 419, 421, U. S. Dist. Ct., Dist. of Con
necticut, June 2, 1927.

In determining whether property is owned by the state,
its political subdivisions or agencies, within the meaning
of the statute exempting such property from taxation, we
must look beyond the form or shadow to the substance.
(See the opinion of Chief Justice Taft in Lederer, Collec
tor, V. Stockton, Trustee, 260 U. S. 3, 6-8.) The word
owner" or "owned" in such statutes is not always given

its strict meaning, even where the exemption is claimed by
private interests. Merrill R. & L. Co. v. Merrill, 119 Wis.
249, where land leased by a public utility was held to be
owned by the utility within the meaning of the statute ex
empting the property used by utilities in their business
from general taxation.

The properties in question are held and can only be held
under their corporate powers by the Wisconsin University
Building Corporation and the University Women's Build
ing Corporation in trust for public purposes—for the state
and its university—and when the legal title is obtained by
the performance of their contracts of purchase it must be
conveyed to the regents for the state. The articles of in
corporation of these corporations and the land contracts
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under which the properties in question were acquired are
of record and the assessing officers are charged with knowl
edge thereof.
The case of Comstock v. Boyle, 144 Wis. 180, is the con

verse of the situation presented by your inquiry. There
the state held the title to property in trust, but the bene
ficial interest therein was in private persons, and it was
held that it was not exempt from taxation. The court went

behind the form or shadow of the title to its substance, and
the same considerations force the conclusion that where a

private person or corporation holds the legal title to prop
erty in trust for the state which has the beneficial interest
therein the property is owned by the state and is exempt
from taxation.

Other considerations, such as the provisions of sec. 36.06
and the fact that most, if not all, of the properties in ques
tion are within the area which the legislature has declared
shall ultimately be acquired for university purposes, are put
to one side, and this opinion is based on the broad proposi
tion that property acquired and held in trust wholly for the
university of Wisconsin places the entire beneficial inter
est therein in the regents for the state and constitutes the
state as the owner thereof within the exemption provision
of sec. 70.11 (1).

The articles of incorporation of the two corporations
submitted with your inquiry are returned to you herewith
HAM

Courts—Indigent, Insane, etc.—Court commissioner can
not hold hearings or conduct proceedings to determine
sanity or insanity of person and make commitments
thereon under provisions of our statutes.

August 19, 1930.
John A. Markham,

District Attorney,
Whitehall, Wisconsin.

In your letter of June 30 you ask if a court commissioner
can, in the absence of the county judge, hold and conduct
insane inquests.

Sec. 252.15, Stats., provides:
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"Every court commissioner may * * * exercise
within his county the powers conferred by section 269.29,
♦  ♦ ♦"

Sec. 252.16 provides:
"Every county judge shall have and may exercise in his

county all the powers and perform all the duties of a court
commissioner as defined in .section 252.15; * *

Sec. 269.29 provides:
"Where these statutes authorize an order or proceeding

to be made or taken by the court it must be done by the
court in session; where they authorize an order or proceed
ing to be made or taken by the presiding judge or the cir
cuit judge, using such words of designation, no county
judge or court commissioner can act. Except as so
provided or otherwise expressly directed in particular
instances such judge or commissioner may exercise within
his county the powers * * * of a circuit judge at
chambers, according to existing practice and these stat
utes, in all actions or proceedings in courts of record, but
all such orders may be reviewed by the court. * *

Ch. 51 prescribes the proceedings to be taken to deter
mine the sanity or insanity of a person. You will notice
it provides for a petition to the judge of the county court
or of the district court which is a court of record, or in the
absence or disability of such judge to the judge of any
court of record acting in his place; and sec. 51.02 author
izes the judge to hold the hearing either with or without
a jury as there provided and such judge may order the
person committed if found insane.

It will be noticed that sec. 51.01 authorizes the petition
to be made to the judge of the county court or to the judge
of a district court, which is a court of record, or to the
judge of any court of record. Of course a circuit court is
a court of record, but under that provision, the circuit
judge could act only in the absence or disability of the
county judge and there is no provision in the statutes that
a court commissioner can perform the duties imposed upon
a county court, so I do not think a court commissioner has
the power to hold or conduct such proceedings for a judi
cial inquiry as to the mental condition of a person where
petition is presented therefor in the cases specified in those
statutes.

TLM
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Appropriation.^ and E.vpenditarcH — Coiinl n Normal
Schools—When county normal school is so located that it
is impracticable to pi-ovide suitable practice teaching
thereat, students may be transported at public expense to
and from country school for that purpose.

August 21, 1930.

JohN-Callahan, State Superintendent,
Department of Public Instruction.

In your letter of August 6, 1930 you point out in some
detail the conditions which make it desirable if not essen
tial that proper means be provided for students in county
normal schools to secure practical knowledge of country
school conditions by observation and practice teaching
therein. It is my understanding from a conference with
you that your department requires county normal schools
to provide the requisite facilities for such practice teaching
and observation and to supervise the same; that a certain
county normal school board has provided space for this
purpose in its normal school building but has been unable
to arrange with any country school district to transport its
children there for instruction or to secure pupils for such
practice school from the city, practices which are followed
by other county normal schools; and that in order to com
ply with the such requirements it became necessary for the
county normal school board in question to arrange to con
duct such courses in practical observation and practice
teaching at a district school located some five miles from
the normal school. The practice is for a teacher and sev
eral students to go to this school for this purpose at one
time. The cost of transportation between the normal
school and the district school for both the teachers and
pupils has been paid from the funds appropriated for the
maintenance of the normal school, the amount being set up
specifically for this purpose in the budget submitted to the
county board prior to the making of the appropriation.
You inquire whether this practice is a proper one.
In an opinion of this department rendered on February

13, 1930, XIX Op. Atty. Gen. 61, that it was held that an
appropriation to the state normal schools "for operation
other than teacher's salaries" was not sufficiently broad to
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include the cost of transporting students to and from prac
tice teaching schools. The situation as to county normal
schools is somewhat different, however.

Sec. 41.36, subsec. (1), Stats., authorizes the appropria
tion of money by a county for the "organization, equipment
and maintenance of a normal school." The money so ap
propriated is to be expended by the county normal school
board (sec. 41.38, Stats.), but the state superintendent is
given broad supervisory control. He "shall assist in or
ganizing and maintaining such schools; shall prescribe the
course of study to be pursued; shall have the general su
pervision of such schools; shall inspect the same and make
recommendations relating to their management * ♦
(Sec. 41.39, Stats.)

Under the peculiar circumstances here presented, and in
view of the fact that practice teaching and observation is
a prescribed course of study, and that it has been found im
practical to provide the same at the site of the normal

school, I think that the county normal school board, acting
under the direction of the state superintendent and with
his approval, was within the scope of its statutory author
ity in arranging for such practice teaching and observation
in a county school and in providing at public expense suit
able transportation for students and teachers between such

school and the normal school. Otherwise there would be
an unfair discrimination between students of this county
normal school and those of other county normal schools
where similar opportunities are provided at the normal
itself.

SB
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Elections — Reffistratwi — Mimicipal Corpomtiotis —
Census—Provisions of sec. 6.14, Stats., with respect to reg
istration of electors before primary, do not apply to munic
ipality which has attained population of five thousand or
more since 1920 until population of such city has been of
ficially declared by census bureau office.

August 21, 1930.
A. J. Connors,

DistHct Attorney,
Barron, Wisconsin.

In your letter of August 16 you refer to the provisions of
sec. 6.14, Stats., which provide for the registration of elec
tors before the primary in every city, every incorporated
village, and every town which according to the last preced
ing United States census had a population of five thousand

or more. You state that the city of Rice Lake, according
to the 1920 census, had a population of 4,457, but that the
unofiicial figures of the 1930 census given out by the local

director show a population of 5,176. You then express
the opinion that since the census bureau has not issued as
yet its official figures, the provisions of the statute are not

applicable at the present time and will not be applicable
until the official figures are published by the federal census
bureau.

Your opinion is, I think, correct. The unofficial state
ments issued by the census bureau are subject to correction
until the final official statement is made, and there has been,
therefore, no official determination of the population
until the final official publication of the census figures. This
view is sustained, I think, by the decision of the supreme
court in Gtoaj v. Waupun, 185 Wis. 157, 160, wherein an
opinion by this department is quoted with approval, which
opinion refers specifically to the official figure of the na
tional census as being the determinant of a somewhat simi
lar issue.

SB

28
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Elections — Lef/islature — Mwdcipal Corporations —
iya.r(?s—Effect of change of municipal boundary of Mil
waukee by taking in what was formerly North Milwaukee
and making it part of 20th ward of city of Milwaukee did
away entirely with city of North Milwaukee and it became
part of 20th ward of city for all purposes.

Reference to North Milwaukee as constituting part of
16th assembly district in ch. 235, Laws 1929, is nullity and
election notice should be changed by dropping out reference
to that territory in both assembly and congressional notices.

August 21, 1930.

Theodore Dammann,

Secretary of State.
Attention Geo. Brown, Division of Records and Elections.

Since our former opinion* on the senatorial and as
sembly districts in Milwaukee and your election notice as
to what municipalities and subdivisions thereof constitute
the 5th congressional district and the 16th assembly dis
trict, we have been advised as to the action taken by the
local municipalities in so changing their boundary lines by
adding what was formerly North Milwaukee to the city of
Milwaukee as a part of the 20th ward of that city, which
became operative January 1st, 1929, so that after that date
there has been no such municipality as "North Milwau
kee," and the reference to North Milwaukee in ch. 235,
Laws 1929, which became operative January 1, 1929 and
which describes North Milwaukee as a part of the 16th as
sembly district, was, in our opinion, a nullity because there
was no such city at that time and has not been since be
cause it had become a part of the 16th ward of the city of
Milwaukee by annexation and so would need no extra de
scription.

The reference to "that portion of the city of Milwaukee
formerly known as the city of North Milwaukee" as it ap
pears in your election notice for congressmen for the 5th
district and for assemblymen in the 16th assembly district
should be changed by omitting that description because
that territory became a part of the 20th ward of the city,

* Page 363 of this volume.
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to which it was attached when it was admitted, and that
could not be changed legally until the next apportionment
made by the 1930 census. I think that change in your elec
tion notice can be made by supplementary notice by simply
striking out that language in the two paragraphs named
and would not require a republication of the entire notice.
TLM

Criminal Law—Municipal Corporations—Nonintoxicat-

ing Liquors—Municipality may impose penalties for viola
tion of municipal regulation of manufacture and sale of
nonintoxicating liquors by licensed persons, but must im
pose penalties for manufacture and sale of such nonin
toxicating liquors by unlicensed persons, that being offense
against provisions of sec. 66.05, subsec. (9), par. (a),
Stats., punishable by general penalty imposed by sec.
353.27, Stats.

August 21, 1930.

Lyman F. Fischer,

District Attomiey,

Manitowoc, Wisconsin.
With your letter of August 15, 1930, you submit copy of

an ordinance form which you state has been used by some
towns in your county respecting the granting of licenses
and the regulation of the sale of nonintoxicating liquors.
This form of ordinance imposes a penalty upon any per
son who shall, within the town, "manufacture, sell
at wholesale or retail, or sell for consumption on the prem
ises, or keep for sale at wholesale or retail or for con
sumption on the premises where sold, nonintoxicating liquors
without first having obtained a license pursuant to sec.
66.05 (9) (a) of the statutes, and this ordinance shall be
punished by," etc.

You inquire whether the town board has the right to
provide for a fine in an ordinance such as this and proceed
against the party refusing to take a license, and sec
ondly, as to whether the provisions of the statute in ques
tion create a criminal offense so that complaint may be
made to the district attorney and prosecution had through
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his office, further, whether recourse "for penalties should
be had under sec. 353.27, Stats.
Par. (c), subsec. (9), sec. 66.05, S^ats., provides as fol

lows :

"Each town board, village board and common council
shall have authority by resolution or ordinance to adopt
such regulations as it may deem reasonable and necessary
regarding the location of licensed premises, the conduct
thereof, the sale of nonintoxicating liquors and the revoca
tion of any license or permit."

The language of the subsection quoted above apparently
relates solely to the regulation of the sale of nonintoxicat
ing liquors under license, and does not authorize the regu
lation of or imposition of penalties for unlicensed opera
tions. The sale or manufacture of nonintoxicating liquors
without a local license is declared to be unlawful by sec.
66.05 (9) (a), Stats., and inasmuch as no penalty is speci
fically provided, the general penalty specified in sec. 353.27,
Stats., is applicable. See opinions of this department in II
Op. Atty. Gen. 311 and 853, XIII Op. Atty. Gen. 652 and
XIX Op. Atty. Gen. 307. The offense indicated being statu
tory, its prosecution is within the scope of the duty of the
district attorney.
The penalties fixed by the ordinance would, I think, be

applicable only to violations of the provisions of the ordi
nance having reference to the regulation of the manufac
ture and sale of nonintoxicating liquors under license by
the town.

Your attention is directed to the fact that under the de
cision of the supreme court in Janke v. City of Milwaukee,
231 N. W. 261, and cases there cited, no municipal license is
necessary to authorize the manufacture and sale of soda

water beverages, the issue of such license being placed by
statute in the hands of the department of agriculture and
markets.

SB
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Bridges and Highways — Municipal Corporations —
Census—In proceeding before highway commission under
sec. 87.02, Stats., relating to construction of certain bridges
and apportionment of cost and prescribing certain method
of apportionment where city of fourth class is involved,
classification of city is that shown by last national census
at time commission makes its findings and determination.

National census of 1930 shows population of city when
census thereof is complete and when authorized bulletins,

reports or certificates thereon are available from director
of census.

August 21, 1930.
Highway Commission.

Attention K. G. Kurtenacker.

You state that on November 23, 1929 the county board
of Manitowoc county voted to file a petition, and on Janu
ary 8, 1930 filed a petition with the state highway commis
sion for the construction of a bridge at Two Rivers under
the provisions of sec. 87.02, Stats. The petition alleged
that the bridge would be over a navigable stream, that
there was necessity for the bridge, and that it would be lo
cated on a street in a city of the fourth class forming a di
rect connection between portions of the state trunk high
way system. On March 4, 1930 the commission held the
public hearing required by the statute, and since that time
has been making the investigation necessary in order to
making the required findings and determination in the mat
ter. The result of this investigation indicates that the
stream over which the bridge would be constructed is a

navigable stream and that the bridge will necessarily be
approximately 500 feet in length.
The methods of apportioning the cost of a bridge con

structed under sec. 87.02 are provided in subsec. (3)
thereof. If the bridge is necessarily more than 300 feet

in length and is located on a street in a city of the fourth

class forming a direct connection between portions of the
state trunk highway system, the county is to pay 50% of
the cost and the state 50%. The county may assess not to
exceed 40% of its share against the municipality especially
benefited, or 20% of the total cost. If the bridge is neces
sarily more than 475 feet in length and is located off the
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state trunk highway system, 33-1/3% is borne by the state,
33-1/3% by the county and 33-1/3% by the municipality
especially benefited. It is thus seen that the first described
method of apportionment is more favorable to the county
and the city.

On March 4, 1930, the date of the hearing before the
commission, Two Rivers was a city of the fourth class. Its
population according to the national census of 1920, as
printed in the 1929 Blue Book, was 7,305. Since the time

of the hearing and during the period when the investiga
tion by the commission has been in progress, the national
census of 1930 has been taken. You state that indications

are that the population of Two Rivers according to the
1930 census will be in excess of 10,000. If such should be

the fact. Two Rivers will become a city of the third class.
Subsec. (1), par. (c), sec. 62.05, Stats.

The question submitted is: If the commission decides
to make a finding of necessity, shall the cost of the bridge
be apportioned under the first above described method of
apportionment or shall the cost be apportioned under the

second described method?

It is seen that the question submitted requires an inquiry

into the rules to be used in determining whether, for the
purposes of the instant proceedings, Two Rivers is to be
considered a city of the fourth class or otherwise.

The first consideration is whether, for purposes of ap
portioning the cost of a bridge under sec. 87.02, the classi
fication of a city is fixed as of the date of the application

and hearing, or as of the date of the findings and determina
tion by the commission. If the former, then Two Rivers
would be considered a city of the fourth class, the cost of
the bridge would be apportioned in accordance with the
first above described method, and no further inquiry would
be necessary herein. We think, however, that the classifi

cation as of the latter date .should govern. Under subsec.

(2) of the statute the apportionment of the co.st of the
bridge is made by the commission at the time when it
makes its findings and determination in the matter. It
would .seem, therefore, that the commission should make

the apportionment in accordance with the facts before the
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commission at the time of making its findings and deter
mination.

The second consideration, therefore, is as to the effect
of the 1930 national census.

Subsec. (2), sec. 62.05, Stats., provides to the effect,that
the population of cities shall be determined by the last na
tional census. This subsection further provides that cities
shall pass from one class to another (1) v^^hen such census
shows that the change in population so requires, (2) when
provisions for any necessary changes in government are
duly made, and (3) when a proclamation of the mayor, de
claring the fact, is published according to law.

This department has ruled that a city with a required
population, as shown by the last national census, to pass
from the fourth class to the third class under sec. 62.05, is
a city of the third class within the meaning of sec. 87.02
(which is the provision herein under consideration), even
though the formalities of effecting such change, as provided
by the above cited provisions of subsec. (2), sec. 62.05,
have not been complied with. XII Op. Atty. Gen, 344.
That ruling is adhered to. Accordingly the inquiry re
solves itself into determining when the 1930 national cen
sus shows the population.

The following are provisions of the federal law relating
to the 1930 or fifteenth decennial census: A census of
population is to be taken by the director of the census in
the year 1930 and every ten years thereafter. U. S. C. A.
(1929 Suppl.) Title 13, ch. 4, sec. 201. The period of three
years, beginning the first day of January in the year 1930,
is known as the decennial census period, and the reports
upon the inquiries provided for must be completed within
such period; provided that the tabulation of total popula
tion by states required for the apportionment of represen
tatives must be completed within eight months from the
beginning of the enumeration and reported by the director
of the census to the secretary of commerce and by him to
the president. Ibid., sec. 202. Each supervisor is to per
form such duties as may be imposed upon him by the di
rector of the census and the duties thus imposed are to be
performed in accordance with the orders and instructions
of the director of the census. Every enumerator is charged
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with the collection in his subdivision of the facts and statis

tics called for on the population, etc. Ibid., sec. 205. The
census of the population is to be taken as of the first day of
April. It is the duty of each enumerator to commence the

enumeration in his district on the day following unless the
director of the census changes the date. In any event it is
the duty of each enumerator to prepare the returns re
quired to be made and to forward the same to the super
visor of his district within thirty days from the commence
ment of the enumeration in his district. Ibid, sec. 206.
The director of the census is authorized to have printed by
the public printer in such editions as the director may deem
necessary, preliminary and other census bulletins and final
reports of the-several investigations authorized, and to
publish and distribute said bulletins and reports. Ibid., sec.
213. The director of the census is authorized at his dis

cretion to furnish the governor of any state or any court of
record with certified copies of so much of the population
returns as may be requested; to furnish to individuals such
data from the population schedules as may be desired for
genealogical or other proper purposes; to furnish trans
cripts of tables and other records and prepare special
statistical compilations for state or local officials, private
concerns or individuals. Ibid., sec. 218.
Enough of the law relating to the 1930 national census

is above given to show that it does not appear to provide
for any date upon which the census is to be considered

complete or official or effective, nor does the law appear to
provide any official promulgation of the census except by
means of the bulletin and reports and the certificates au
thorized by sees. 213 and 218 respectively.
Under an earlier but similar national census law, it has

been held that the national census takes effect to determine

the population of a county as to the election of a tax col
lector when that portion of the census relating to the county
is completed and is ready to be efficiently promulgated by
the director of the census through publication of the said
bulletins, reports or certificates. Holcomb v. Spikes, (Tex.
Civ. App. 1921) 232 S. W. 891. In that case it was held
that the issuance by the director of the census of a bulletin
giving the population of a county is the official promulga-
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tion of the census as respects the election of a tax collector,
where the constitution of the state provided that the sheriff
of each county shall be the collector of taxes, but in coun
ties having 10,000 inhabitants "to be determined by the
last preceding census of the United States," a collector of
taxes shall be elected.

The rule above stated appears to be well established.
See Childers v. Dttvall, (Ark. 1901) 63 S. W. 802; Comm.
V. Walter, (Pa. 1922) 118 Atl. 510; Carter County v. Huett,
(Mo. 1924) 259 S. W. 1057. It is felt that it will furnish
the highway commission with a safe guide in proceedings
under sec. 87.02, Stats. Applying the rule, it may be said
that the 1930 national census will show the population of

Two Rivers when such census relating to that city is com
plete and when an authorized bulletin, report or certificate
thereon is available from the director of the census.

Whether that time has arrived or whether it will have ar

rived by the date of the commission's determination in the
matter, presents a question of fact which is not for this de
partment to determine. It may be added that, until such
time as an authorized bulletin, report or certificate relat
ing to the 1980 census of Two Rivers is available from the
director of the census, the population of that city may be
considered as that shown by the 1920 census, which shows
it to be a city of the fourth class.
FCS

Mi7iors—Children's Code—Support of child found to be

dependent by juvenile court pursuant to sec. 48.07, subsec.
(6), par. (a). Stats., who has legal settlement in another
county may be recovered from county or municipality in
which said child has legal settlement pursuant to provi
sions of sec. 49.03, Stats.

August 21, 1930.

Anthony E. Madler,
District Atto7'ney,

Chilton, Wisconsin.

With your letter of August 18 you enclose certified copy
of an order of the municipal court, juvenile branch, of

Fond du Lac county, wherein it is adjudged that J—, J—,
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0— and L— B— are dependent children and that custody
of said children be awarded to Mrs. M—, of F—, Wiscon
sin, for a term of one year, or until discharged by said

court.

You indicate that it is your understanding that this
order is entered pursuant to the provisions of sec. 48.07,
subsec. (6), par. (a), Stats., which reads as follows:

"Whenever a child is committed by the court to custody
other than that of his parent and no provision is otherwise
made by law for the support of such child, compensation
for the care of such child, when approved by order of the
court, shall be a charge upon the county, except in counties
maintaining a county home for dependent children. In
counties in which such a home is being maintained, the
county board may authorize the payment for care of chil
dren in private homes or private institutions and fix the
maximum rate to be paid thereof. But the court may,
after giving a parent a reasonable opportunity to be heard,
adjudge that such parent shall pay in such manner as the
court may direct such sum as will cover in whole or in part
the support of such child, and if such parent shall wilfully
fail or refuse to pay such sum he may be proceeded against
as for contempt of court."

You further state that Calumet county is being charged
with the money expended by F— county for the care and

support of these children on the theory that their legal set
tlement is in the town of B—, Calumet county. You state

that you are unable to find any provision in ch. 48, Stats.,
by which Calumet county can be charged with the main
tenance and support of children so committed by the ju
venile court of another county. Sec. 48.05, Stats., reads as
follows:

"No child under sixteen years of age shall be sent as a
poor person to any county home for support and care; but
the county superintendents or other officers having the care
of the poor shall bring all cases, when brought to their no
tice, into the juvenile court in the manner provided in sec
tion 48.06."

I assume that these children were brought before the
juvenile court of F— county pursuant to the provisions
of sec. 48.06, Stats. You will note, also, that in sec.
48.07 (6) (a). Stats., above quoted, it is provided that the
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compensation for the care of such child shall be a charge
upon the county when "no provision is otherwise made by
law." This clause, when read with sec. 48.05, Stats., evi
dences, I think, an intent on the part of the legislature that
the proceedings before the juvenile court with respect to
a dependent child should be substituted for the methods
provided by ch. 49 for furnishing for relief in such cases,
and that the provisions of ch. 49 as to the responsibility of
the county or municipality in which such dependent child
has a legal settlement are intended to apply in such cases.

The procedure provided in sec. 49.03, Stats., is apparently
applicable in such cases, the time the child becomes a pub
lic charge being fixed by the date of the judgment by the
court.

SB

Elections—Corrupt Practices Act—Where election for
unexpired term and election for full term are same time,
candidate who is running for both short and long terms
must file separate expense statement for each candidacy
and may disburse for each candidacy amount specified by
sec. 12.20, subsec. (1), par. (b). Stats.

August 21, 1930.
Secretary of State.

Attention Robert L. Siebecker, Assistant Secretary
of State.

In your letter of August 16 you state that in the sixth

congressional district several candidates are running for

both the full term and the unexpired term of congressmen,
and that these candidates have filed nomination papers for
both terms, and their names will be certified to the county
clerk separately for each term. You then inquire, whether,

under the provisions of sec. 12.09, Stats., such candidates

are required to file separate expense statements for each

term, or whether they may file single expense statements
covering both terms, also whether the disbursements for
both terms must be limited to the amount set by sec. 12.20,
subsec. (1), par. (b), Stats.
I have examined your records with respect to similar
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situations which have arisen in recent years and find that
no very definite precedent has been established. Two elec
tions to fill unexpired terms of congressmen were held in
1918, namely in the sixth and eleventh congressional dis
tricts. In both cases a special primary election was held
for the short term on a day other than the regular Septem
ber primary day, and separate expense accounts filed there
for. In the sixth district a single expense statement for
the November election, covering candidacy of Florian
Lamport, who was elected for both the long and the short
terms, was filed. In the eleventh district separate expense

statements were filed covering respectively the short-term
and the long-term candidacies of Adolphus P. Nelson, who

was also elected for both the long and short terms. No
question seems to have been raised at that time as to the
propriety of either procedure.
The vacancy might have occurred at such a time that it

would have been necessary to call both a special election
and a primary to fill the same, and it is obvious that every
candidate for the short term would, under those circum

stances, have been required to file the expense statement
and comply with the provisions of sec. 12.20 (1) (b), ir
respective of whether he intended to be a candidate for

the long term. The fact that the vacancy occurred as it

did, at a time which made it possible under the law to hold
the short term primary and election at the same time as

the primary and election for the long term, would not, I
think, affect the responsibilities of the candidate for the

short term. The election for the short term, even though
held at the same time, is as much a separate election as it
would have been had it been held as a special election.

There is a further reason, however, in support of the
above interpretation. It might well be that a candidate
might desire to run for the short term only, in which event
there can be no' question of his duty to file his expense
statement and his right to expend the full amount specified
in sec. 12.20 (1) (b), Stats. Another candidate might de
sire to run for both the short and the long terms, and might

thus have different opponents for each of the respective
terms, which opponents would each be entitled to spend
the full amount permitted.
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If the candidate running for both terms were limited
because of that fact to the amount specified in sec. 12.20
(1) (b), Stats., he would obviously be placed in a position
where his opponents would have an unfair advantage over
him.

You are-therefore advised that, in the opinion of this
department, each candidate who is running for both the
short and the long terms should file separate expense state
ments under the provisions of sec. 12.09, Stats., and may
expend in connection with each candidacy the amounts
specified by sec. 12.20 (1) (b), Stats.
SB

Public Officers—Malfeasance—School board member
whose husband is awarded contract by school board for
transporting school children does not have pecuniary in
terest in contract in violation of sec. 348.28, Stats.

August 22, 1930.

Farnham a. Clark,

District Attorney,

Menomonie, Wisconsin.

In your letter of August 14 you state that "A", a mem
ber of a country school board, is a married woman; that
the school board advertised for bids for hauling children to
school and that "B", the husband of "A", submitted a bid,
which, though not the lowest, was accepted by the school
board. You inquire whether "A" is subject to penalty un
der sec. 348.28, Stats., expressing the opinion that "A" is
not so liable, in view of the ruling of the supreme court in
Menasha Wooden Ware Co. v. Winter, 159 Wis. 437.
Your attention is directed to the fact that the case which

you cite has been overruled by Henry v. Dolen, 186 Wis.
622, which points out that any right to compensation as a
mere employee of the county board must rest upon con
tract, express or implied, and that personal services so
contracted for are within the prohibition of the statute
which you cite.

"A", being the wife of "B", might conceivably be con
sidered to have an indirect pecuniary interest in the con-
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tract, in view of the fact that there is an obligation upon
"B" as her husband to support her and that she has the
right to an inheritance from his estate. However, this
possible indirect pecuniary interest is contingent upon fu
ture events and is remote. It does not, I think, constitute
a present interest in the contract within the prohibition
of the statute.

You are advised, therefore, that, in the opinion of this
department, "A" would not be subject to penalty under the
provisions of sec. 348.28, Stats., under the facts stated.
SB

Corpomtions — Eminent Domain — Condemnation —

Private corporation owning land on which spring is lo
cated and selling that water may not condemn private
property for purpose of protecting or safeguarding its
source of water supply.

August 28, 1930.

Board of Health,

Attention E. J. Tully, Chemical Engineer,

Bureau of Sanitary Engineering.
You ask if a private water company operating as a semi-

public water supply company, in this case the Chippewa
Springs Company, selling bottled water locally and through
out the state, and in fact throughout the country, can con
demn land for the purpose of protecting its source of sup
ply in a manner similar to condemnation proceedings fol
lowed by a municipality under the provisions of the stat
utes.

You are advised it is the opinion of this office that such
a corporation does not come within the provisions of ch.
32, Stats., and therefore is not authorized to acquire land
by condemnation in order to protect its business of selling
bottled water to the public.
You will notice sec. 32.02, .siibsec. (1), provides:

"The following municipalities, boards, commissions,
public officers and corporations may acquire by condemna
tion any real estate and personal property appurtenant
thereto or interest therein which they have power to ac-
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quire and hold, for the purposes specified, in case such
property cannot be acquired by gift or purchase at an
agreed price:"

Then follows a list of municipalities and corporations speci
fied in subsecs. (1) to (7) inclusive, and I think they are
the only municipalities and corporations authorized under
that provision to acquire land by condemnation, and cer
tainly this private corporation is not one of the corpora
tions mentioned in any of those subsections.

This corporation is purely a private corporation, operat
ing a private business for private profits, and is in no sense
a public or quasi public corporation within any of the classi
fications specified in that section.
TLM

Criminal Lwiu—Extradition—Under United States stat

utes extradition lies only for fugitives from justice; one
not in demanding state at time offense is alleged to have
been committed is not fugitive from justice.

Sec. 364.07, Stats, provides that demand may be made
by governor of this state of executive authority of any
other state for delivery over of person charged in this state
with commission of any crime and proceedings, so far as
applicable, shall be had as if such demand were made for
return of fugitive from justice.

August 28, 1930.

Verne C. Lewellen,

District Attornenj,

Green Bay, Wisconsin.
In yours of the 25th inst. you state that the department

on the 7th inst. returned to the governor your requisition

for the rendition of Mr. S. from the state of Michigan,

without approval, advising the governor that the applica
tion did not comply with the provisions of Rule 10 of the
rules and requisitions governing applications for extradi
tion in that it did not appear that the accused was in the
state of Wisconsin at the time the offense was charged
to have been committed, or that he subsequently fled there
from.



448 Opinions of the Attorney General

You now seek a solution to the problem confronting you,
based upon the following facts:

"Mr. and Mrs. S. lived in Green Bay until approximately
four years ago at which time Mrs. S., the wife, obtained
a divorce in the circuit court for Brown county against
Mr. S. The court ordered him to pay $40 per month sup
port money for their two children and $40 a month as ali
mony. At that time Mr. S. left the state of Wisconsin and
has since that time lived in Michigan. He complied with
the order of the court extremely well until approximately
six months ago, but for the past six months has paid no
money whatsoever either for the support of his children,
or for alimony."

The action of this department in returning your appli
cation to the governor, without approval, became neces
sary because you sought the extradition of Mr. S. on the
theory that he was a fugitive from justice and our action
in returning to the governor your application for extradi

tion must be affirmed and adhered to. Under sec. 5278,

United States Rev. Stats., extradition lies for treason,
felony, or other crime. Under sec. 351.30, Stats., viola

tions of that section constitute crimes, and it follows that

such an offense is extraditable. However, failure to pay
alimony under a divorce decree does not constitute an of
fense under sec. 351.30, Stats. On this point see VII Op.
Atty. Gen. 198. The failure to make payments for the
support of the children, as required by the divorce decree,

is a violation of sec. 351.30, Stats., and such a decree is not
such a modification of the father's legal obligation to sup
port the children as to free him from the penalties pre
scribed by said sec. 351.30, for failure to provide such sup
port, nor is any court having jurisdiction to enforce those
penalties deprived, by such divorce judgment, of the power
to do so. See Watke v. State, 166 Wis. 41. The foregoing,
however, on the facts stated by you does not warrant your
application for extradition against Mr. S. on the theory that

he is a fugitive from justice. Under the United States
statutes, extradition lies only for fugitives from justice.
One not in the demanding state at the time the offense is

alleged to have been committed, is not a fugitive from jus
tice. VI Op. Atty. Gen. 268 and 414; VIII Op. Atty. Gen,
245.
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Notwithstanding that you are not entitled to obtain the
extradition of Mr. S., based on the facts stated by you, as
a fugitive from justice, your attention is now directed to
the provisions of sec. 364.07, Stats., which reads as follows:

Extradition allowed for one charged with crime same as
for fugitive from justice. (1) The governor of thi.?
state may demand of the executive authority of any other
state, territory, or of the District of Columbia, the delivei'y
over of any person charged in this state with the commis
sion of any crime under the laws of this state, and when
ever a demand is made for that purpose the same proceed
ing, so far as applicable, shall be had as if such demand
was made for the return of a fugitive from justice.
"(2) Whenever the chief executive of any other state,

territory, or of the District of Columbia, shall demand of
the governor of this state the delivery over of any person
charged in such state, territory or district with the com
mission of any crime therein, it shall be the duty of the
governor to deliver over the person demanded as provided
in section 364.05, the same as if said person were a fugi
tive from justice."

Under the foregoing quoted section the governor of this
state is authorized to demand of the executive of the state

of Michigan the delivery over of any person charged in
this state with the commission of any crime under the
laws of this state, the same as though such person were
a fugitive from justice. Under this provision of our stat
utes the governor may demand the extradition of Mr. S., to
whom you refer, even though he was not in this state,
either at the time of the commission of the crime or at

any time thereafter and, in making your application for

his extradition under your statement of facts, it should be

made not on the theory of his being a fugitive from justice
but rather under the provisions of the statute quoted,
which, I suggest should be set forth in full in your appli
cation.

I am unable to inform you as to whether or not a simi
lar statute exists in Michigan. Few states have legislated
on the subject and it is at least doubtful whether, under
such circumstances the requisition of the governor of this
state would be honored when based upon our statute above
quoted, but where the charge is predicated on a violation

29



450 Opinions of the Attorney General

of the provisions of sec. 351.80, Stats., commonly known as
the child abandonment statute, an attempt at extradition
under said sec. 364.07, Stats., should undoubtedly be made
by you under your statement of facts.
HAM

Live Stock—Railroads—Live Stock Shipments—Rail
road company violating sec. 192.19, Stats., cannot be prose
cuted criminally under sec. 353.27.

August 29, 1930.

Geo. F. Comings, State Humane Agent,
Department of Agnculture and Markets.

I am in receipt of your letter of August 22, in which you
enclosed a letter from W. J. Dethloff, superintendent of the
Wisconsin Humane Society, in which he says he would like
to present the following question for an opinion to the at
torney general:

"Can the blanket penalty under Wisconsin statute, sec.
353.27 be applied against the shipper in violating sec.
192.19?"

In answer will say that I do not think it can because
that section is a sort of a blanket section to provide a pen
alty when no other penalty has been provided and you will
see that sec. 192.54 and sec. 192.55 are specific penalty
provisions against every railroad corporation that violates
any provision of ch. 192, Stats. You will notice that is
expressly made a penalty instead of a fine so that it could
be collected from the railroad company in a civil action,
because a railroad could not be prosecuted criminally.
TLM
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CrimiTml Law—Gambling—Lotteries—Trade Regulation
—Trading Stamps—Where tickets are given to purchasers

stamped with date of purchase and amount of sale and
those issued on one day each month are redeemed in cash
at their full value, lucky day being determined by chance
of drawing, scheme is in violation of sees. 348.01 and
348.14, Stats.

September 3, 1930.

Frank B. Keepe,

District Attorney.

Oshkosh, Wisconsin.
With your letter of August 22, 1930, you submit an ad

vertisement of a local store which contains the following
language:

"Every time you make a cash purchase in our store you
will get a cash register receipt. This is your free day
ticket and on it will be stamped the date of the purchase,
the amount, and, 'this is your free day ticket—save it.'
"Then about September 1st we will put cards numbered

from 1 to 31 (representing the days in August) into a box.
These cards will be mixed up thoroughly and a blind draw
ing made. The number on the card will determine the free
DAY for August. If you have saved all of your free day
tickets for the month of August you pick out the ticket
bearing the date of the free day and have it cashed here
for the full amount of the purchase stamped on it. There
will be no refunds on any free d.ay tickets except the ones
stamped with the date of the free day."

You inquire whether the plan outlined above constitutes
a violation of law.

This department has held that in somewhat similar cases
there was a violation of the antilottery statute, sec. 348.01,
Stats., and also of sec. 348.14. See XI Op. Atty. Gen. 630.
In that opinion it is also suggested that the facts there pre
sented might also be a violation of the trading stamp act,
sec. 134.01, Stats. In an opinion found in XII Op. Atty. Gen.
459, it was held that a somewhat similar plan constitutes a
violation of the antilottery law. The language there used ap
pears to apply with equal force to the facts which you pre
sent, it being clear from the advertisement submitted that
the holders of certain free day tickets will be entitled to a
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great deal more for the money paid by them than will
others, and that who will be the lucky ones is to be deter
mined purely by chance.

It is the opinion of this department that the plan outlined
in the advertisement submitted constitutes a violation of

sees. 348.01 and 348.14, Stats.

SB

Bridges and Highways—Mmiicipal Corporations—Munic
ipal Borrowing—Proceeds of bonds issued for improve

ment of state trunk highway may lawfully be used to im
prove such highway as relocated pursuant to law.

September 4, 1930.

Herman C. Runge,

District Attorney,

Sheboygan, Wisconsin.
The material portion of your communication of August

28, 1930, is quoted below:

"A question has arisen in this county, pertaining to the
permissibility to relocate state trunk highway 28, which
said state trunk highway was included in a certain resolu
tion providing for issuing county bonds for highway im
provements, and which matter was referred to the voters of
Sheboygan county, as provided by law, and upon said reso
lution, which provided in the body thereof as follows:
" 'That the following amounts shall be allotted from the

proceeds of the sale of said bonds, and from all other high
way construction funds heretofore or hereafter accruing to
Sheboygan county for the construction of roads hereafter
named for their improvement by grading, draining, sur
facing with Portland Cement concrete or other suitable
paving having a concrete base, or other approved hard sur
face material, substantially as .shown by the map and
schedule hereto attached, said schedule being subject to
change by action of Sheboygan county board of supervisors,
Sheboygan county, Wisconsin from time to time, with the
approval of the state highway commission. * ♦
"And further provided in subparagraph 'C: 'All unpaved

portions of state trunk highway No. 23 and No. 28 within
the county.'
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"In connection with the schedule referred to in said res
olution, said schedule provides among other things for the
year 1933 Waldo to Batavia (which means from the village
of Waldo in Sheboygan county to Batavia, which is not an
incorporated village), and further provides for the year
1934 the same state trunk highway Batavia to the south
county line, showing the distance in all to be twelve and one-
half miles.
"Now, it is my understanding that some action is now

being taken to relocate highway 28 so that said trunk high
way will follow what is known as county trunk 'S' through
Beechwood, not an incorporated village, and then continue
on in a southwesterly direction to the southwest corner of
Sheboygan county, into Fond du Lac county, rather than to
the south line touching Washington county.
"So, very briefly, the question is: Is it permissible to re

locate a state trunk highway and expend moneys raised
through county bonds by virtue of favorable action taken by
referendum, setting forth by map and schedule the state
trunk highways in existence and contemplated to be includ
ed in a county bond issue, or is it unlawful to use moneys
thus raised for .state trunk highways not originally contem
plated in the bond issue?"

Almost the identical question which you present was
passed upon by this department in an opinion rendered on
January 27, 1921 (X Op. Atty. Gen. 60) wherein it was
held that the proceeds of a bond issue for the improvement
of a state trunk highway could properly be expended for the
improvement of the highway in question even though the
actual route of the highway had been changed by the reloca
tion thereof pursuant to a statute enacted after the resolu
tion was passed by the county board. The correctness of
that conclusion is confirmed by the decision of the supreme
court in Agnew v. Hotchkiss, 189 Wis. 1, wherein the court
uses the following language, at p. 4.

"When the vote on the bonding question was taken and
carried it was with the full knowledge of every voter that
the highway system as it then existed might at any time be
changed pursuant to law. No one can therefore rightly
complain because such change has been made."

The above decision, as to this point, is cited with approval
in Koshkonong Mtid Creek D. Dist. v. Bodeman, 197 Wis.
261, 265.

You are therefore advised that, in the opinion of this de-
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partment, the expenditure of the proceeds of the bond
issue in question upon highways specified in the resolution
of the county board but which have been or are to be relo

cated pursuant to law is lawful and proper under the facts
set forth in your letter.
SB

Aei'onautics—Navigable Waters—Landing or take-off by
hydroplanes on waters of navigable lake is not in violation
of any law.

September 8, 1930.
Railroad Commission.

In your communication of August 23 you ask for an
opinion as to the right of an owner of a hydroplane to use
an inland navigable lake as a landing field. You remind us
that the title to the bed of a navigable lake is vested in the
state of Wisconsin. You direct our attention to sec. 114.04,
Stats., which reads thus:

"Flying lawful, landing unlawful; limitations; emergency.
Flight in aircraft over the lands and waters of this state is
lawful, unless at such a low altitude as to interfere with the
then existing use to which the land or water, or the space
over the land or water, is put by the owner, or unless so con
ducted as to be imminently dangerous or damaging to per
sons or property lawfully on the land or water beneath.
The landing of an aircraft on the lands or waters of an
other, without his consent, is unlawful, except in the case of
a forced landing. For damages caused by a forced land
ing, however, the owner or lessee of the aircraft or the
aeronaut shall be liable, as provided in section 114.05."

You state that some of our inland lakes are being used
by hydroplanes as airports and that there appears to be no
direct authority in the statutes authorizing the use of an in
land navigable lake for the purpose of landing or take-off by
hydroplanes. You inquire if such use is not authorized by
statute, whether it is one of the common law rights which
the public has in public waters.

Fixel on The Law of Aviation, p. 27 uses the following
language:

"The assertion that rights of property extend not only on
the surface, but above, and that the owner of land owns
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the column of air above the land, can no longer be counten
anced when tested in the light of the real meaning and
history of property rights.

«♦ * *

"Air cannot be vested with the attributes of other forms
of property. Air above 'minimum safe altitudes of flight'
can more nearly be compared to the high seas. It is in a
state of flux. It moves in waves. It is navigable. It is some
thing man cannot seize, confine or of which he can take ex
clusive physical possession."

It needs no citation of authority that the public has a
right to navigate their navigable lakes. Any person has a
right to pass or sail over or on such waters. There is no
limitation as to the kind of vessel or boat that such person
uses. The boat may be propelled by oars, sail or motor. A
hydroplane may be said to be a boat propelled by means of a
motor attached to propellers moving in the air.

Sec. 114.04, above quoted, recognizes the fact that the air
is navigable. Any person has the right to navigate the air
and also the water, and of course, has the right to pass in
such navigation from one to the other. He may use the lake
as a landing place or take-off by hydroplane. It cannot be
said that this will be a landing with an aircraft on the land
or water of another in violation of sec. 114.04. Although
the title to the bed of a navigable lake is vested in the state
of Wisconsin and not in the person who is navigating the
air or water in a hydroplane, it cannot be said that he is
landing on the land of another, as such person in landing on
the waters of the lake does not come in contact with the land
under the water of the lake. You are therefore advised that
such landing or take-off by a hydroplane on the waters of a
navigable lake is not in violation of any laws of this state.
You inquired: "If such use is in violation of law, has the
railroad commission any duty to perform in respect there
to?" You refer us to sec. 31.23, Stats. In view of the con
clusion we have arrived at it will be unnecessary to answer
the second question.
JEM
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Public Lamls—Taxation—Tax title of state lands sold by
state cannot be obtained under provisions of eh. 24, Stats.,
while deferred payments remain unpaid; any deed issued on
such delinquent taxes would be void.

September 18, 1930.

Commissioners of The Public Lands.

Attention A. D. Campbell, Chief Clerk.
You say that the records in your office show that the state

owns the east half of the north east quarter, 16-45-9 west,
from which timber has been removed by persons claiming
title thereto. You say these lands came to the state from the
government as school lands and your records show that they
were sold on November 28, 1893 to George Baldwin for
$35.50 each, with a payment of principal of S9.50 each.
Interest was paid annually until 1899 when the contract
was forfeited for nonpayment of interest. The descriptions
were advertised for sale again on December 20, 1899 but
were bid off by the state on account of there being no
bidders.

You say it is claimed by the parties removing the tim
ber that a tax title was issued on these lands and that they
obtained their title from the holders of the tax title, and you
ask to be advised whether or not, under the law, a tax title
can arise under such circumstances so as to cut off the

state's title to the land.

You are advised the statutes providing for and regulat
ing the sale of public lands is now ch. 24, Stats. The
general provisions of that law were found in ch. 15, Rev.
Stats. 1878, and have ever since been a part of the laws of
the state and provide that the land shall be appraised and
shall not be sold for less than such appraised value. Sec.
24.10 provides for the procedure in making the sale, and sec.
24.11 provides for the terms of the sale which shall not be
less than fifteen percent cash and the balance payable at any
time within twenty years, with interest at seven percent per
annum. Subsec. (2) of that section provides that the con
tract shall require the purchaser to pay the taxes, and sub-
sec. (3) requires the continued ownership by the state of
the fee until the lands are fully paid. Sec. 24.17 (1) (e)
provides for a forfeiture in case of nonpayment of either
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the principal, interest or taxes, and sec. 24.23 requires that
the title shall remain in the state until patents shall issue
for the same, and no such patent shall issue except upon full
payment of the purchase money and interest and taxes.

Sec. 24.28 provides that in case of nonpayment of prin
cipal, interest or taxes, the certificate of sale shall become
void and the purchaser shall forfeit all rights and interest
in the land. Sec. 24.23 provides that title and fee of all
public lands shall remain in the state until patents are
issued, so these lands were never patented but were sold and
forfeited under the provisions of the statutes. The title re
mained in the state and they have never since been resold
but it is claimed that they were taxed and sold for nonpay
ment of taxes by the county.
You are advised that under the provisions of sec. 74.33,

the county clerk cannot advertise such lands for sale in case
they are returned delinquent under sec. 74.52. If the tax
is not paid by April 1st the county clerk is to send to the
state treasurer a list of such lands and the amount due

thereon, and if not paid they shall be an offset against any
amount of taxes due the state; and under the provisions of
sec. 74.57 (1) "It shall not be lawful for any county, city or
village treasurer to sell any lands * * *. When such
lands shall have been returned delinquent to the county
treasurer he shall certify to the commissioners of public
lands a description thereof," who shall order the same paid
and they shall be paid out of the appropriation provided for
carrying out the purposes of that section. Under the pro
visions of subsec. (2), sec. 74.57 no tax deed shall be issued
upon lands acquired by the state after the same shall have
been sold for taxes.

Under these several provisions, you are advised that
under the law there is no way whereby a tax deed could
legally issue to convey any of such trust lands and, if such
deed did issue, it would be absolutely void and all convey
ances under it would be void; so that these parties claiming
to hold tax title have no title to or interest in the lands be

cause of said tax deeds, and any purchaser from them
would be chargeable with notice of such facts.
These several provisions of the statutes were considered

and you were advised as to their effect in an opinion of this
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office in XVIII Op. Atty. Gen. 343, and you will notice in
that opinion we advised that any tax deed issued on such
lands would be absolutely void and of coui'se all persons
purchasing under such tax deed would be chargeable with

notice of the fact that neither the land commissioners nor

the taxing officers could give title to such lands by tax deed
or otherwise except as specifically provided in the statutes.
Therefore in answer to your question, we advise that a tax
title cannot arise under such circumstances as stated by you.
TLM

Elections—If political party fails to have any candidates

or party nominations at primary and individuals are voted
for as candidates of such party and whole number of votes
cast for such candidates for any office equals or exceeds five
per cent of vote cast for nominee of such party for governor
at two last general elections, then person receiving greatest
number of votes as candidate of such party for such office
shall be nominated as such candidate and his name shall be

placed upon party ticket at following election; otherwise
person receiving greatest number of votes at such primary
for such office could have his name placed upon official ballot
at following election as independent candidate providing
he accepts nomination as provided in that law.

September 18, 1930.
Theodore Dammann,

Secretary of State.
You submit the following question:

"Where a political party has no candidates for senate,
assembly or county offices and a person's name is written
in on the primary ballot as a candidate for these offices and
he further met the requirements of subsection (3) of sec
tion 5.17 by filing a declaration, would his name go on the
ballot, in the general election?"

You say it is claimed that if a name was written in on
two or three ballots it would nominate the one receiving the
highest number on the Democratic ticket, and you ask to be
advised so that you can mail copies of the opinion to all
county clerks and others requesting light on the questions.
You are advised the rule and requirements are stated
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about as clearly in sec. 5.17 and subsections thereof as can
be stated here. You will notice there that the five per cent or
more of the average of the vote cast for the nominee of such
party for governor at the two last general elections is the
first requirement and if all of the names so voted for such
candidate do not equal five per cent of such vote, then the
one receiving the highest number could have his name
placed upon the official ballot at the election as an indepen
dent candidate providing he filed his acceptance of the nom
ination as there provided.
TLM

Agriculture—Farm Drainage— work on farm
drainage is stopped by order of court, court must determine
amount of indebtedness against district and proportions in
which said indebtedness should be assessed against property
within drainage, and should certify such determinations to
county clerk so that county clerk may proceed as specified
in sec. 88.075, subsec. (2), Stats.

September 18, 1930.

R. H. Fischer,

District Attorney,

Shawano, Wisconsin.
I quote the following from your letter of August 23, 1930:
"After a hearing held in pursuance to the provisions of

Wisconsin statutes, sec. 88.06 and 88.07, the county i^dge
of this county ordered a farm drainage established, and that
the farm drainage board proceed with all convenient speed.
"Prior to the filing of the report of the farm drainage

board as provided by sec. 88.08 (h) of the Wisconsin sta
tutes, but after the drains had been laid out, a petition was
filed with the county judge, signed by the owners of a ma
jority of land in the farm drainage, requesting that no more
work be done in and no more expenses made against such
drainage, such petition being authorized by Wisconsin
statutes, .sec. 88.075 (1).
"After a hearing on the petition, and the entry ot an

order directing that no more work be done in or expense
created against such drainage, on what basis is the assess
ment for the purpose of paying the indebtedness of such
drainage, as authorized by Wisconsin statutes, sec. 88.075
(2), to be made?"



460 Opinions of the Attorney General

Sec. 88.075, Stats., is as follows:

"Work may be stopped. (1) Whenever the owners of a
majority of land in a farm 'drainage' or a majority of the
owners owning one-third in area of such lands shall file with
the county judge having jurisdiction of such drainage a pe
tition requesting that no more work be done and no more
expense made against such drainage, the court shall order
a hearing thereon, notice of which shall be posted in three
public places on or in the immediate vicinity of the land in
cluded in the 'drainage' at least ten days before the date of
hearing. ̂ If on such hearing the court shall find that such
petition is signed by the required number of owners and
that notice of hearing was properly given it may enter an
order directing that no more work be done in or expense
created against such 'drainage.'
"(2) Thereafter the county clerk shall certify to the dif

ferent town, city or village clerks the amount of taxes to be
by them collected for the purpose of paying any indebtedness
of such 'drainage,' with the names of the persons from
whom the same is to be collected.
'(3) Said 'drainage' shall be liable for all debts existing

against it at the time of the entry of said order to the same
effect as if the order was not entered."

Sec. 88.29, Stats., provides as follows:

"The farm drainage law shall be liberally construed to
promote the public health, the public welfare, agriculture,
horticulture, and mining; and the court shall have an equi
table jurisdiction over all proceedings thereunder."

Inasmuch as the drainage board has not made its report as
provided by sec. 88.08 (1) (h), which report must include
an assessment of benefits, and also an assessment of the cost
of construction against the benefited lands and corporations
in proportion to the benefits received, there has been no offi
cial determination confirmed by the court upon which an as
sessment of the property within the district for the existing
indebtedness could now be made in proportion to the bene
fits assessed.

It is provided in -sec. 88.07 (2), Stats., that in the prelimi
nary proceedings when the court denies a petition for the
establishment of the drainage, it shall tax the costs of the
proceedings and shall assess the same against the peti
tioners' lands described in the petition pro rata per acre.

This provision clearly relates only to the situations where
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the court denies the petition upon the original hearing
thereof, and the method there provided could not, I think,
be applied to the situation here presented, where the coui't
has organized the district and the board has proceeded to
lay out the drains pursuant to sec. 88.08 (1) (a).
A reading of ch. 88 as a whole Indicates quite clearly that

it was the intention of the legislature that all costs incurred
in the construction of a drainage should be borne by the
property owners within said drainage in proportion to the
benefits derived by them from the drainage.
The drainage board makes its report to the court, which

may modify the same, and upon its being confirmed with or
without modifications, the secretary of the board is required
to certify to the clerk of the town, city or village the amount
due from each tract, parcel and easement of land and cor
poration located or assessed in such municipality. The
municipal clerk thereupon inserts the amounts so certified
in the tax roll, and the assessment is thereafter collected,
as other taxes are collected.

Sec. 88.075, Stats., was created by ch. 428, Laws 1925.
In it a new procedure is set up. The county clerk is directed
thereby, in the event that the court orders that no more
work shall be done or expenses created against the drain
age, to thereafter certify to the municipal clerks, respec
tively, "the amount of taxes to be by them collected for the
purpose of paying any indebtedness of such 'drainage' with
the names of the persons from whom the same is to be
collected."

There is no provision in the statute for providing the
county clerk with the information necessary to perform the
duty so prescribed and the county clerk, being a ministerial
officer, has neither the authority nor the facilities to conduct
an investigation for the purpose of ascertaining the facts
necessary for the performance of this duty. Even if the
language of sec. 88.075 (2), Stats., should be construed to
mean that a tax upon the real property be levied in propor
tion to the assessed valuation thereof, the county clerk
would have no official data as to the exact parcels of land in
cluded in the drainage, or the assessed valuation of such
parcels, if they had been assessed as a part of a larger unit.
However, it does not seem consistent with the purposes of
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the chapter to place such a construction upon this sub
section.

In a case which is now pending in the circuit court for
Dane county — Saunders Creek Drainage District the
court was faced with a quite similar problem arising under
the provisions of ch. 89, Stats. A drainage district had been
organized, but no actual construction undertaken. However,
certain obligations had been incurred and an action was
brought to recover such indebtedness. As in the case here
under consideration, no assessment of benefits and damages
had been made in that case. The court, however, in order to
wind up the matter, entered an order on June 6,1930, which
revived the district by appointing two new members of the
board to succeed former members who had died and direct
ed the newly constituted board to proceed with an assess
ment of benefits and damages, in order that there might be
a basis for the assessment of the property located within
the district in proportion to the assessment of benefits as
contemplated by the act.

In view of the broad equitable jurisdiction conferred upon
the court by sec. 88.29, Stats., I am of the opinion that the
court has the power in connection with the entry of an-
order requiring the cessation of work on the drainage, to
direct the drainage board to proceed with an assessment,
and, upon the confirmation of the report of the board mak
ing such an assessment of benefits and damages, to find and
determine and certify to the county clerk the amount of the
indebtedness of the 'drainage,' and the proportion in which
the same should be assessed against the property within the
drainage.

Pending some definite action of this character by the
court, I am unable to see that the county clerk can possibly
function, as required under sec. 88.075 (2), Stats.
The above discussion, I think, answers the several ques

tions propounded in your letter.
SB
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Peddlers—Show men—Private corporation operating in

private park number of rides on which charge is made for
each person is required to pay annual license fee of twenty
dollars for each such device so operated.

September 18, 1930.

Herman R. Salen,

District Attorney,

Waukesha, Wisconsin.
You say the Waukesha Beach Amusement Company is a

Wisconsin corporation and operates the Waukesha Beach
Amusement Park, which is located in Waukesha county.
This company and the park have been in existence for a
long time and in connection with said park the Amusement
Company operates certain rides such as roller coasters and
rides of that kind as designated and referred to in sec.
129.14, Stats. The Amusement Company has paid and is
licensed by the state treasury agent to operate these rides
for the year ending April 30, 1929, having paid the fee of
twenty dollars for each such ride.
You say the Waukesha Beach Amusement Company does

not travel from place to place and all of the rides referred
to are located in their amusement park and are operated
there only. You then ask:

"(1) Is it necessary under sec. 129.14 that the Waukesha
Beach Amusement Company have a showman's license?
"(2) If question (1) is answered 'Yes,' then and in that

event are they to pay one license fee of $20 covering all of
the rides that they operate or are they to pay $20 for each
ride that they operate?
"(3) If question (1) is answered 'No,' then for what

period of time is such license to run?"

I think your first question must be answered "Yes." That
part of sec. 129.14 which is material to your question reads:

"Every owner, manager or agent of a ■" * * so-
called 'rides' operated for amusement, * * * shall pro
cure a state license as a public showman and pay therefor
twenty dollars; * *

It will be noticed that section combines a number of
things, so that some of the language used does not apply
with exactness to all of the terms used, but I think it is quite
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clear from the context and the purpose of the statute that

the so-called rides would cover each separate device used
for carrying persons and for which a fee was charged.

In answer to question 2 will say that I think if the so-
called rides are operated as specified in answer to question
1, so that the ride devices are separate machines or devices
and a separate charge is made for a ride, then each device
or machine would have to pay the license fee.
In answer to question 3, will say that I think that the

license period runs for one year or season, which is implied
from the context of the statute.

I think the construction that has been placed upon the
statute and under which this amusement company has op
erated in the past is the proper construction of the statute.
TLM

Minors—Child Protection—Adoption—No adoption shall
be permitted except with written consent of living parents
of child; but such consent shall not be required of parents
whose parental rights have been terminated by order of ju
venile or other court of competent jurisdiction.
When parental rights have been so terminated adoption

shall be permitted only on compliance with requirements
specified in sec. 322.04, subsec. (2), Stats.
"Parental rights" may be terminated under provisions of

sec. 48.07 (7).

September 19, 1930.

Board of Control.

In yours of the 6th inst. you request an opinion of this
department as to what legal proceedings are necessary in
order to accomplish an adoption under the present statutes
in the following case:

"A woman, mother of a child under consideration for
adoption, was divorced from her husband several years ago.
Under the decree, she was given the care and custody of the
child. The woman is now again married, and her second
husband desires to adopt the child.
"The woman (the natural mother) and her second hus

band have filed a petition for adoption. The divorced hus
band (natural father of the child) did not give consent to
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the adoption. The child is under fourteen years of age, and
there has been no proceeding to terminate the parental
rights of the natural parents."

In your statement of facts you omit to state whether
the natural father of the child is living or dead. This
opinion will therefore proceed upon the assumption that
such parent is living. With that additional assumed fact,
you are advised that an order of adoption may not be
entered in the proceedings referred to.

Your attention is invited to the provisions of sec. 322.04,
Stats., subsec. (1) of which, so far as is here material,
reads:

"Except as otherwise specified in this section no adop
tion shall be permitted except with the written consent of
the living parents of a child. * *

From the foregoing quoted subsection it will be observed
that in the case stated, in the absence of the written consent
of the living natural father, no order of adoption may be
legally entered unless the case comes within one of the ex
ceptions specified in said sec. 322.04.

Subsec. (2) of said section provides no escape from the
necessity of obtaining such written consent because it pro
vides :

"Consent shall not be required of parents whose parental
rights have been terminated by order of a juvenile or other
court of competent jurisdiction; * *

Your statement of facts negatives this single statutoiy con
dition, which excuses the requirement of obtaining said con
sent, to wit: The termination of parental rights in the
subject of the adoption proceedings.
None of the remaining subsections of said sec. 322.04 are

at all applicable to the facts of the stated case. However,
the proceedings referred to by you are lacking in the neces
sary essential to authorize the court to enter a legal order
of adoption. I refer to the written consent of the natural
father or, in lieu thereof, proof of the termination of paren
tal rights in such child by a juvenile or other court of com

petent jurisdiction.
With reference to proceedings for the termination of

30
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"parental rights" mentioned in said sec. 322.04 (2), your
attention is directed to the provisions of sec. 48.07, Stats.,
and in particular to subsec. (7) thereof, which sufficiently
indicate in what cases such termination may be made.
HAM

Coriyorations—Securities—Corporation formed to con

struct and operate interstate toll bridge is subject to securi
ties law.

Automobiles—Latv of Road—Municipal Corporations—
Ordinances—Municipal ordinance penalizing operation of

automobile with more than three persons in driver's seat is
unenforceable as contrary to ch. 85, Stats.

September 19, 1930.

James P. Cullen,
District Attorney,

Prairie du Chien, Wisconsin.
Question 1

You submit a copy of an act of congress approved March
7,1928, 45 U. S. Stats, at Large 198, authorizing certain in
dividuals to construct an interstate bridge at Prairie du

Chien over the Mississippi river, and inquire whether a cor
poration, presumably the assignee of these individuals, is
subject to the jurisdiction of the railroad commission with

respect to the issuance and sale of its securities.

While a corporation operating a toll bridge is made a pub
lic utility by statutory definition (sec. 196.01, subsec. (1),
Stats.), such a corporation is not a public service corpora
tion as defined in sec. 184.01, Stats., and is, therefore, not

subject to regulation as to its securities under the provi
sions of ch. 184, Stats.

Such a corporation, however, is a "company" as defined
in the securities law (sec. 189.01 (5), Stats.), and the is
suance and sale of its securities in Wisconsin is subject to
the provisions of ch. 189, Stats., unless such securities are
in one of the classes exempted therein. The act of congress
in question did not create a corporation, but granted certain
rights to the individuals named, which they might transfer.
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Thio seciii'ities in question are, therefore, not within the ex
emption of sec. 189.03 (5), Stats. Nor does the exemption
found in sec. 189.03 (3), Stats., apply inasmuch as the cor
poration does not operate a public utility the issue of whose
securities is regulated by the commission or another similar
regulatory body. I find no other exemption which is appli
cable.

You are therefore advised that the bridge corporation in
question is subject to the provisions of ch. 189, Stats., with
respect to the issuance and sale of its securities in Wiscon
sin. This conclusion conforms to the practice of the railroad
commission, which has asserted its jurisdiction over the se
curities of other interstate bridge corporations.

Question 2

You quote an ordinance of the city of Prairie du Chien as
follows:

"Section 1 Not more than three adults shall occupy at
any one time the driver's seat of any automobile while such
automobile is being operated upon any street or highway in
this city, nor shall any person ride on a fender, hood or run
ning board or any outside portion of any automobile while
such is being so operated."

This ordinance, you state, is similar in wording to the
provisions of sec. 85.085, Stats., 1927, the language of which
was changed by the 1929 legislature so as to parallel sec.
85.40 (1), Stats.

You then inquire whether this ordinance is enforceable
against a driver who operates an automobile with four
persons in the front seat.
Your attention is directed to sec. 85.34 (1) and (2),

Stats., quoted below, which appear to parallel the language
of the ordinance more closely than the section which you
cite.

" (1) Illegal To Operate Such Vehicle. It shall be un
lawful for the operator of any vehicle to operate the same
when it is so loaded or when there are in the front seat
such a number of persons, or any person so situated, as to
obstruct the view of the operator to the front or to the
sides or to interfere with the operator having free use of
both hands and feet to the operating mechanism or controls
of the vehicle.
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"(2) Illegal Riding. It .shall be unlawful for any pas
senger in a vehicle or .street car to ride in .such a position as
to interfere with the operator's view ahead or to the sides
or to interfere with the operator's control of the operating
mechanism of the vehicle."

It is no doubt possible that four slender adults might
occupy the driver's seat of a large automobile without vio
lating the provisions of sec. 85.34 (1) and (2), Stats., and
in such a case the ordinance would clearly be contrary to
the provisions of ch. 85, Stats., and therefore, in violation
of the restriction on the power of municipalities contained
in sec. 85.85, Stats. The ordinance is, therefore, unenforce
able in this respect; but the offense, if within the purview of
sec. 85.34 (1) and (2), Stats., is subject to the penalties
prescribed in sec. 85.91 (1), Stats.
SB

Indigent, Insane, etc.—Mothers' Pensions—Words and
Phrases—Family which receives mother's pension may not
be granted any other form of public assistance except
medical and dental aid.

"Family" defined.

Medical and dental aid authorized by judge is charge on
county. Town may also furnish medical and dental aid at
its expense.

September 19, 1930.
Hans Hanson,

District Attorney,
Black River Falls, Wisconsin.

I quote from your letter of September 2, 1930:

"A and his wife have a legal settlement in the town of B.
They have four children, three of whom are under the age
of sixteen years. The husband, A, is incapacitated for gain
ful work by physical disability. Because of the husband's
condition the county judge of this county granted aid to the
three children under the age of sixteen years in the amount
of $30, which amount this family has been receiving since
January 1, 1930. The husband and the wife are unable to
do a great deal of work and for that reason they earn
little or nothing and all they have to live on is this aid and
the help that they get from her parents. The contention is
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that $30 is not sufficient to keep this family in comfort and
application has been made both to the town and to the
county judge for additional aid. The county judge contends
that he has no authority to increase the aid because the aid
that the three children now receive is sufficient for them.
This family cannot live on S30 per month and it will have to
have additional aid and the county judge contends that the
town of B is legally obligated to give relief to the father,
mother and the boy over the age of 16 years."

You inquire,
1. Whether the town of B may relieve the father, mother

and son who is over sixteen years of age as provided
in ch. 49, Stats.

2. Whether medical aid furnished should be a charge on

the county or the town.
3. Whether the word "family" as used in sec. 48.33,

subsec. (6), Stats., applies to the father, mother and son
over sixteen years of age, as well as to the children under
sixteen years of age.

Sec. 48.33 (6), Stats., reads as follows:

"The aid granted shall be sufficient to enable the mother
or stepmother having the care and custody of such children
to care properly for the children. The amount to be granted
shall be determined by a budget for each family in which
all possible income as well as expenses shall be considered.
Such family budget shall be based on a standard budget,
which shall be worked out annually by the judge of the
court administering such aid and the county board or a
committee of the board designated by it; provided, that if
the county board shall not take action in such matter such
standard budget shall be worked out by the judge alone.
Medical and dental aid may be granted to minor children,
the mother or the incapacitated father, as necessary. Aid
pursuant to this section shall be the only form of public
assistance granted to the family, except medical and dental
aid, and no aid shall continue longer than one year without
reinvestigation."

The language of the above statute is clear and unambig
uous in excluding from a family receiving relief under this
section any other form of public assistance, except medical
and dental aid. See IX Op. Atty. Gen. 535, XIII 448, XVII
267 and XVIII 81. The word "family" includes husband
and wife, the issue of the marriage and stepchildren when

living together. Hutson, et al. v. Jenson, et. al., 110 Wis. 26,
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37, and may even include, under special circumstances per
sons domiciled with them but not related. Illinois Steel Co.
V. Industrial Comm., 184 Wis. 273, Armstrong v. Industnal
Comm., 161 Wis. 530.

The relief contemplated by sec. 48.33 (6), Stats., should
be sufficient to enable the mother "to care properly for the
children," which if she herself is in want, should, I think,
include an allowance for her support, since otherwise she
could not properly care for the children. The judge may
also authorize medical and dental aid for minor children
(which would include the minor son over sixteen years of
age) the mother, or the incapacitated father, as necessary,
and if so authorized, the cost thereof becomes a charge upon
the county in the same manner as other aid supplied under
the provisions of sec. 48.33, Stats.
Inasmuch as medical and dental aid are excepted from

the prohibition of sec. 48.33 (6), Stats., the town authorities
may furnish, at the expense of the town, such relief to the
family in the event that the judge does not authorize such
medical or dental aid, or to those members of the family
whose medical or dental care is not provided for by the
authorization of the court. If such medical or dental aid is

authorized and furnished by the town authorities the cost
thereof is a charge upon the town.
SB

Public Officers—Highway Police—County may provide
for highway police under control and supervision of either
sheriff or county highway committee.

September 19, 1930.

Everis H. Reid,

District Attorney,
Hurley, Wisconsin.

You have submitted copies of various ordinances and
resolutions of the county board of Iron county having
reference to the regulation of highway traffic and the em
ployment of traffic policemen.
Ordinance No. 10, enacted June 27, 1924, provided gener

al traffic regulations and contained the following clause:
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"Section Eight: The county board of Iron county, shall
have the power to employ such persons as it shall deem
necessary to enforce this ordinance; shall fix their salary
and term of employment and provide motor vehicles for the
use of such persons in the performance of their duties. The
persons so employed shall each be appointed by the sheriff
of Iron county, as a special deputy sheriff of Iron county
and the provisions of subsec. 15 of sec. 82.02 of the statutes
of Wisconsin for the year 1923 shall apply as far as prac
ticable to such special deputy sheriffs, in the performance
of their duties."

Simultaneously with the enactment of this ordinance, a
resolution was adopted to the effect that the special com
mittee on traffic police (presumably the committee created
by the resolution of May 14, 1924) be given full power to
hire three traffic policemen and to take other steps neces
sary for the enforcement of ordinance No. 10.

Ordinance No. 10 was amended by ordinances Nos. 11,
12 and 13, which merely altered the traffic regulations and
made no reference to the employment of traffic policemen
or the powers of the special traffic committee.

Ordinance No. 14 enacted December 29, 1927, repealed
ordinances Nos. 10, 11 and 12. Ordinance No. 15 was
simultaneously enacted and provided new traffic regulations
in general conformity to the state law of the road, but con
tained no reference to the special traffic committee or the
employment of traffic policemen. Ordinance No. 16, also
enacted on December 29, 1927, merely added a penalty for
the offense of operating a motor vehicle while intoxicated.
You state that the special traffic committee has since the

original enactment of Ordinance No. 10 continued to regu
late the employment of the traffic policemen, to fix their
salaries and hire and discharge them.

You express the opinion that the highway committee
under the facts above stated has authority to appoint
special highway policemen under the provisions of sec.
82.02 (15), Stats., and submit the following questions:
(1) In view of the foregoing facts has a special traffic

committee power to reduce the salary of the traffic police?
(2) Has the traffic committee power to employ or to

discharge traffic police?
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(3) Has the highway committee power to employ and
discharge traffic police?
(4) Who shall fix the salaries?

The resolution authorizing the special committee on
traffic police to act obviously relates only to the enforce
ment of ordinance No. 10. With the repeal of that ordin
ance, its authority with respect to traffic policemen ended.
The county board can provide for the policing of the high

ways by patrolmen deputized by and under the control of
the sheriff under the provisions of sec. 59.07 (11), Stats., or
it may proceed as provided in sec. 82.02 (15), Stats., using
the county highway committee as the agency for super
vision. Assuming that the appropriation from which the
salary of such patrolmen is paid is silent as to the method
of supervision to be followed and that no other affirmative
action with respect thereto has been taken and, further,
that the practice has been for such patrolmen to be depu
tized by the sheriff, I think the power to fix their salaries
and to hire and discharge them rests with the sheriff, in
asmuch as patrolmen appointed by the county highway
committee under sec. 82.02 (15), Stats., are not so depu
tized by the sheriff. If the county board did not direct that
the plan specified in sec. 82.02 (15) be followed, it may be
assumed that it intended the policing to be continued by
means of deputy sheriffs; and, the power of the special
traffic committee in this respect having been withdrawn, it
devolves upon the sheriff to supervise and control his depu
ties.

Without more complete details it is not possible to answer
all of your questions categorically. The first two, however,
should be answered in the negative. The answer to question
3 is affirmative, provided the county board has appropriated
money for that purpose to be expended by the highway com
mittee. The answer to question 4 is that the salaries of
highway police may be fixed by the sheriff or by the high
way committee as the case may be, depending upon the
disposition of the matter which has been made by the
county board.

SB
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Public Officers—Board of Dental Examiners—Public
Printing—Board of dental examiners is not required to

print and mail to its members copy of names and addresses
of licensed dentists in state.

September 20, 1930.

Dr. S. F. Donovan, Secretary-Treasurer,
Board of Dental Examiners,

Tomah, Wisconsin.
I am in receipt of your letter of September 11, in which

you advise that for a number of years your board has an
nually had printed, and a copy sent to each dentist regis
tered in the state, the names of all registered dentists and
their addresses. You say this costs the board about three-
hundred dollars annually and, as your finances are very
low, you desire an opinion from this department as to
whether or not it is compulsory to have this list printed and
sent out annually.
You are advised there is nothing in the law that requires

that practice; in fact the law is quite ambiguous as to the
duties of the board outside of holding examinations and
licensing members. Of course that would authorize the ex

penditure of whatever was reasonably necessary in the per
formance of that duty, so I think it would be for the board
to determine in the first instance what was reasonably

necessary to enable it to carry out the provisions of the act.
I do not see how it could be claimed that it would be neces

sary if in fact it was really authorized to expend any of the
funds in sending out such a list unless it could be said that
would aid in carrying out the provisions of the law.
TLM
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• Building and Loan Associatioru<i—Building and loan as
sociation cannot under stated circumstances assign its in
terest in stock, note and mortgage until there has been for
feiture of stock and foreclosure judgment.

September 20, 1930.
C. F. SCHWENKER,

Commissioner of Banking.
You ask whether a building and loan association can

under certain circumstances assign its interest in the stock,
note and mortgage without there having first been a for
feiture of the stock and a foreclosure judgment. The cir
cumstances are as follows:

"A certain association made a real estate mortgage loan
to a member, which was further secured by the pledge of
the member's stock which is required for building and loan
investments. In this particular case there was an accom
modation maker, who was a lumber company which had
furnished material for the construction.
"The principal obligor defaulted in his payments and the

association is confronted with the necessity of forfeiting
the stock and foreclosing the mortgage. The accommoda
tion maker is willing to pay the association in full for prin
cipal and interest on this mortgage, but cannot do so un
less he can get possession of the stock, note and mortgage
so that he may protect himself from the prime maker, and
is willing to make said payments, provided the association
will assign to him the stock, note and mortgage without
recourse.

"The note itself provides a promise to pay to the associa
tion or to its assigns."

Sec. 215.15, Stats., provides in part:

"For every loan made a nonnegotiable note or bond se
cured by mortgage upon real estate situated in the state of
Wisconsin, in the county where such association is located,
or within a radius of not to exceed fifty miles from the office
of such association, as the by-laws of each association shall
provide, unincumbered except by prior loans of such asso
ciation, shall be given, accompanied by a pledge to the
association of the shares borrowed upon."

Sec. 215.19, Stats., provides:

"Whenever a borrower shall be six months in arrears in
the payment of his dues, interest or premium his whole
loan shall become due and payable without deduction of
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any premium paid; his pledged shares may be declared for
feited and their withdrawal value at the time of the first
default, if any payments of dues have been made, applied
as a payment on the loan; the balance, or the amount due,
with interest and premium, fines and other charges there
on from the time of the first default, may be enforced by
proceedings on his security according to law. When the
amount thus collected exceeds the amount due the excess
shall be returned to the defaulting borrower."

In IV Op. Atty. Gen. 736, it was held that while a build
ing and loan association could not assign a note and mort
gage, it could assign a judgment in foreclosure thereof. In
IV Op. Atty. Gen. 3, it was held that the note and mortgage
given to a building and loan association are not only non-
negotiable but also nonassignable. Assuming the correct
ness of the prior opinions of this office—and their correct
ness has not been questioned—it follows that the note and
mortgage now in question are nonnegotiable and non-
assignable. The fact that the note itself provides a promise
to pay to the association or its assigns cannot render the
note assignable, because the note must be considered as the
type which a building and loan association is authorized by
law to accept—that is, a note which is nonnegotiable and
nonassignable. Since the building and loan association lacks
the power to assign the note and mortgage, the mere fact
that the accommodation maker desires to pay the associa
tion in full for principal and interest, provided there is an
assignment of the stock, note and mortgage, cannot give the
association the necessary power to make the assignment,
no matter how desirable this might be from the business
point of view. It must be held, therefore, that under the
circumstances set forth a building and loan association can
not assign its interest in the stock, note and mortgage until
there has been a forfeiture of the stock and a foreclosure
judgment.

ML
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Banks and Banking—Circulating Notes—Instrument sub
mitted is not form of circulating note and hence does not
come within purview of sec. 221.47, Stats.

September 22, 1930.

C. F. SCHWENKER,

Banking Commissioner.
Attention Thos. Herreid, Deputy Commismoner.

With your letter of July 21 you submit a document in
blank which reads as follows:

"Deposit Check

The National Bank

, Wis., 192

Pay to the
order of $1.00 No. 327

One Dollar.^

Signature

The Commercial National Bank will pay
when properly countersigned

President-Cashier Countersigned
Payable at par through the
Federal Reserve Bank of Chicago"

You state that a certain state bank now proposes to use
substantially the same kind of an instrument as the fore
going and the question which arises is whether or not it can
legally do so in view of sec. 221.47, Stats.
The only question involved is whether the foregoing in

strument is in form a circulating note and barred by the
foregoing section.

Michie in his treatise entitled "Banks and Banking" in
discussing circulating notes declares that

"They are transferable by delivery, and are issued and
put in circulation with the avowed intention that they shall
pass from hand to hand and circulate as money; and with
the further intention that they shall continue in circula
tion, as money, during the continuance of the banking cor
poration ; or, at least, that they shall be returned as seldom
as possible, and that, when returned, they shall be again
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reissued, and thus remain in circulation indefinitely. * *
(Vol. II, sec. 196 (3e), pp. 1648-1649.)

The form of instrument submitted is not transferable by
delivery unless and U7itil countersigned, and it is not issued
and put into circulation with the avowed intention that
it shall pass from hand to hand and circulated as money,
nor with the intention that it shall continue in circulation,

as money, or again be reissued. It does not, therefore, an
swer the test of a circulating note. This position is fortified

by the fact that the federal government imposes no tax
upon such instruments as the one under consideration,
which are now used and have been used by national banks
for some time.

It is the opinion of this department that the form sub
mitted is not a form of circulating note and hence is not

barred by sec. 221.47, Wis. Stats.
HHN

Elections—Removal—Registered voter moving from one

ward to another in same city and changing his residence
within ten days before election loses right to vote in dis
trict of his new residence.

Where place of residence is, is question of fact to be de
termined in each individual instance.

September 22, 1930.

Robert L. Siebecker,

Assistant Secretary of State.

In your request for an opinion to guide you in the prepar
ation of a revised edition of Election Methods in Wisconsin,
you say that it "appears to be a popular notion that section
6.51 (12) and section 1 of article III deprive a citizen of his
right to vote when he moves from one ward to another with
in ten days of election," and you ask "whether a man mov
ing from one ward to another within ten days may continue
to regard his old ward as his voting residence until after
election, notwithstanding family or business reasons com
pel him to move at an inopportune time."
The question your statement raises is answered fully in

an opinion issued by this department on September 1, 1928,
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found in Vol. XVII Op. Atty. Gen. 474, -where it "was held
that a registered voter moving from one ward to another in
the same city three days before the primary vote may not
vote. This department in that opinion, said:

"That would not be moving from one precinct to another
in the same ward or town within" the exception provided
for in sec. 6.51, subsec. (12), Stats.

Your question, it is respectfully submitted, involves a
question of fact. As you indicated in your letter, removal
without intention to change residence does not establish a
residence in the new district. It follows, too, that removal
to a residence in a new district with intention to acquire a

new residence would change residence. What the fact is
would depend upon each individual instance, and the rule

of law as above cited would apply accordingly.
FWK

Indigent, Insane, etc.—City which is liable for support of
poor person has not power to remove him and his family
from another town, city or village to his own city.

September 23, 1930.

Herman R. Salen,

District Attorney,
Waukesha, Wisconsin.

I am in receipt of your letter of September 9, in which

you say:

"Waukesha county has been supporting a family since
January, 1930, whose legal residence is Racine, Wisconsin.
The city of Racine has been reimbursing Waukesha county
during this period, and have signified their willingness to
move the family to the city of Racine and attempt to find
the father work, or in other words, to assume the obliga
tion of the support of his family.
"The father, without reason, objects to returning to

Racine county.
"The statute is silent as to whether or not he can be com

pelled to return to Racine, his legal residence, as in the
opinion of the probation officer it would be to his advan
tage as well as the children to do so."
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You ask to be advised in the matter.

In answer will say that your question is fully answered
in the opinion of this department in XIX Op. Atty. Gen. 84.
TLM

Elections—Corrupt Practices Act—Expense of interpre
ter used for interpreting public speeches of candidate are
proper disbursements under sec. 12.07, subsec. (5), Stats.

September 24, 1930.
George E. O'Connor,

District Attorney,
Eagle River, Wisconsin.

You state in your letter of September 11 that in Vilas
county there is a considerable population which does not
speak or understand English; that it has been the practice
of candidates to obtain some one who can speak the respec
tive languages to go with them as an interpreter in canvas
sing the county; that in your opinion the expense of such
interpreters is a proper disbursement, but that the question
has been raised as to the propriety of such disbursements.
By reference to sees. 12.06 and 12.07, Stats., you will note

that a candidate who has no personal campaign committee
may disburse money.

"For wages and actual necessary personal expenses of
public speakers."

A party committee or a personal campaign committee
may also make disbursements for these purposes.

It is the opinion of this department that the expenses
of an interpreter are covered by the language above quoted,
it being assumed that the interpreter is used to convey to
the hearers the speeches made by the candidate. The in
terpreter is, therefore, a public speaker.
SB
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Public Officers—Justice of peace elected in village com
posed of areas from two counties has jurisdiction through
out both counties.

September 24, 1930.

John A. Thiel,

District Attorney,
Mayville, Wisconsin.

You submit the question as to whether a justice of the
peace elected in the village of Fox Lake, which village is one
half in the county of Columbia and half in Dodge county,
has jurisdiction in both counties.
Your question appears to be quite definitely settled by

the decision of the supreme court in Falk v. Goldberg, 45
Wis. 94, and Starkweather v. Sawyer, 63 Wis. 297. The for
mer case quite definitely holds that where a justice of the
peace is elected in a village or city composed of areas from
two counties, he has jurisdiction throughout both counties
within which he was elected. I have found no later case

reversing or modifying the conclusion above indicated.

SB

Taxation — Exemption — Taxes assessed for year 1929
upon lands conveyed to county under deeds delivered No
vember 30, 1929 and May 14, 1930, are valid liens upon such

real estate, and county treasurer is not authorized to cancel

such assessments. Lands in question should not be assessed
for year 1930.

September 25, 1930.

A. M. Sabin,
District Attorney,

Hayward, Wisconsin.
In your letter of Maj' 31 you state that Sawyer county

purchased certain lands and that the deeds thereto were de
livered on November 30, 1929 and May 14, 1930; that the

taxes assessed in 1929 were allowed to go delinquent and
were sold on that account in 1930. You inquire whether

these taxes assessed for the year 1929 created a valid tax

lien, and whether the county treasurer is authorized
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to cancel the tax certificates issued at that sale, and
whether the lands should be assessed for the year 1930.

Sec. 70.11, subsec. (3), Stats., provides that lands owned
by any county of this state are exempt from taxation. How
ever, in the case of Petition of Wausatv Inv. Co., 163 Wis.
283, the court held that the tax liens which have already ac
crued at the time when the title to the real estate passes to
the state do not cease to exist. This court also decided that
under our statutes the assessment roll is deemed complete
ori the first Monday in August, when it is delivered to the
clerk for filing and that said roll cannot be changed by strik
ing out real estate because the lands included thereon have
passed from the taxable class to the exempt class subse
quent to the first Monday in August. The deeds in ques
tion were delivered on dates subsequent in time to the first
Monday in August, 1929, and accordingly the lands in ques
tion must be included upon the tax roll for the year 1929
under the ruling in the Wausaiv case, supro,. See, also, IX
Op. Atty. Gen. 224, X Op. Atty. Gen. 489 and XI Op. Atty.
Gen. 434. In view of the fact that the tax liens for the
year 1929 upon the lands in question are valid, the county
treasurer is not authorized to cancel the same.
The lands should not be placed upon the 1930 tax assess

ment roll under the authorities cited above.
AJM

Appropriations and Expenditures — Labor Laws Ap
propriation made by sec. 2, ch. 393, Laws 1929, cannot be
used by either legislative reference library or industrial
commission to cover cost of distributing compilation of
labor laws and general orders.

September 26, 1930.

Honorable A. J. Altmeyeb, Secretary,
IndustHal Commission.

Referring to ch. 393, Laws 1929, you ask to be advised
whether the appropriation provided under sec. 2 may be
used either by the industrial commission or the legislative
reference library to covei' the cost of distributing the com
pilation of labor laws apd general orders authorized,

31
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assuming, of course, that there is a sufficient balance in this
appropriation after the cost of compilation has been met.

Ch. 393, Laws 1929, provides as follows:

"An Act directing the legislative reference library to
compile and codify certain laws of this state relating to
labor, and making an appropriation.
"The people of the State of Wisconsin, represented in

Senate and Assemblii, do enact as follows:
"section 1. Immediately after the adjournment sine die

of the regular session of the legislature for the year 1929,
the legislative reference library shall compile and codify
such sections of the statutes and general orders of the in
dustrial commission and laws of this state relative to labor
as such commission may deem advisable. Said library shall
deliver printer's copy of such compilation to the state
printer, together with a proper order for the printing of
not less than five thousand copies thereof in pamphlet form
with paper cover, which shall be distributed by the indus
trial commission.
"section 2. There is appropriated from the general

fund to the legislative reference library, a sum not exceed
ing twenty-five hundred dollars for carrying out the provi
sions of section 1 of this act.
"section 3. This act shall take effect upon passage and

publication.
"Approved August 16, 1929."

No part of the appropriation provided by ch. 393, Laws
1929, may be used for the distribution of the compilation of
labor laws and general orders. Sec. 1 of ch. 393 requires
the legislative reference library to compile and codify the
laws and general orders of the industrial commission, but
places the duty of distribution upon the industrial commis
sion. Sec. 2 makes an appropriation directly to the legisla
tive reference library. Obviously, the industrial commis
sion cannot use an appropriation made to the legislative
reference library; and since it is expressly made the duty of
the industrial commission to distribute the compilation, the
legislative reference library has no authority to use any
part of its appropriation for the performance of duties im
posed upon the industrial commission.

While sec. 2 does make the appropriation for carrying
out the provisions of sec. 1 of ch. 393, it seems clear that the
provisions referred to are the compilation rather than the
distribution. The title of a legislative act may be resorted



Opinions of the Attorney General 483

to to resolve a doubt. Federal Rubber Co. v. hidustrial

Comm., 185 Wis. 299, 301. The title of ch. 393 refers only
to compiling and codifying certain laws of the state, thus
indicating that the purpose of this chapter was merely to
order the compilation of certain laws and orders and that
the appropriation was for carrying out that purpose only.
ML

Bridges and Highways—In absence of statutory provi
sion therefor town board has no power to spend money on
road or bridge lying wholly within limits of another town.

September 26, 1930.

Fred Risser,

District Attorney,
Madison, Wisconsin.

You submit the question whether a town board has power
to spend money on a road or bridge that lies wholly within

the limits of another town.

A town possesses only such powers as are provided by
statute. Mulvaney v. Armstrong, 168 Wis. 476, 479; Swiss
V. U. S. Natiorial Bank, 196 Wis. 171, 173.
The inquiry, then, is whether the power in question is

provided by statute. A search of the statutes leveals the
following result, which, however, should not be considered
as exhaustive and all-inclusive.

1. No statutory provision is found giving a town power
to spend money on a road that lies wholly within the limits
of another town.

2. Under the powers given to towns with respect to
town line highways—sec. 80.11 Stats.,—a part of the town
line highway assigned to be made or repaired by the one
town may lie within the limits of the town, and such part
of the highway lying in such other town may include a
bridge lying wholly within such other town. In such case
the one town may spend money on such part of the highway
lying in the other town and on such bridge lying wholly
within the town. State v. Childs, 109 Wis. 233, 239-240.
See also Montgomery v. Scott, 34, Wis. 338, 345-346; Neis
V. Franzen, 18 Wis. 537, 544-545; Pella v. Larabee, 164 Wis.

403; and XIII Op. Atty. Gen. 162.
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3. In the case of a bridge constructed under sec. 87.02,
Stats., when such bridge is not on the state trunk highway
system and is located wholly within one municipality, sub-
sec. (3), par. (a), of said section empowers any municipal
ity situated within five miles of such bridge to contribute
toward the cost thereof a sum not to exceed one sixth of

such cost. The term "municipality" as used in said sub
section would seem to include a town. Subsec. (17), sec.
370.01, Stats.

FCS

ftv ■ ;
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FubLic Health—Embalming—Meaning of "equivalent" to
high school education as used in sec. 156.02, Stats., as quali

fication to be licensed embalmer.

October 1,1930.
Board of Health.

Attention G. W. Henika, M. D., Assistant State Health
Officer.

You say:

"Sec. 156.02 of the new embalming law, among other pro
visions, provides that all applicants must have an education
equivalent to graduation from high school. We are writ
ing for an interpretation of the word 'equivalent' used in
this connection."

You cite the case of one applicant having one year of
high school followed by five years of service in a large bank
ing institution in Chicago. You also cite the case of an

applicant having one year of high school and some fifteen
years of practical experience in the commercial field, seven
years of which he acted as general manager for a fair-sized
hotel. You ask if experience of this nature could be con
sidered sufficient to make up for two and one-half or three
years of high school work, or does the word "equivalent"
in this instance mean the attendance at night school or

extension courses where credit would be granted sufficient
to make up for a high school graduation.
You are advised that we cannot give an exact answer to

your specific questions. The word "equivalent" means in
a general sense "equal to," but that is not very illuminating
because a proper definition of "equal to" would be "equiva
lent to"; but the word has a very common use and must be
given a reasonable meaning as applied to its common use.
It is used in a similar way as a qualification to practice in
chiropody (see sec. 154.02) optometry (sec. 153.04) dentis
try (sec. 152.03), nursing (sec. 149.04) and I think must
be given any reasonable meaning in connection with the
particular use. Where a board or commission is to pass
upon the subject, as it is in this case, I think the commis
sion must be given the power to say in each instance
whether the education or training is equivalent to the edu
cation and training in a high school to fit the person for the
particular profession or business. I do not think that a
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court could overrule the decision of the commission or

board if honestly given, based on any reasonable rule for
determining such equivalent. It is well known that some
of our most successful business and professional men were
not graduates in fact of any high school but from study,
application and experience fitted themselves for successful
business and professional men. It is true, of course, that
a person might be educated in a particular line based upon
a business experience that would not fit him or educate him
in any other line, so outside of the mental training it would
not be regarded as an education in any other line of busi
ness ; but as stated, I think the board would have to make
its own determination of the meaning of what would
be equivalent to a high school education as a mental train
ing to qualfy the applicant to carry on the business of an
embalmer.

Of course a man with comparatively little school educa
tion but with an extended experience as a practical em
balmer might easily be better qualified and fitted to carry
on the embalming business than one who was educated in
high school and college but had no experience whatever in
the particular kind of business. So I say the board should
use its judgment in giving the reasonable construction of
the word as applied to each particular case.
TLM

Municipal Corporations—Dog Licenses—Subsec. (4),
sec. 174.07, Stats., provides special rule for licensing of
dogs in cities of first, second and third classes, collection of
such fees and disposition thereof; general provisions of
statute for collection of dog. license fees and payment of
same to county treasurer for payment of claims for killing
or damage to sheep by dogs do not apply to cities named.

October 1, 1930.
R. E. Kennedy,

District Attorney,

Superior, Wisconsin.
I am in receipt of your letter of September 23, in which

you call attention to the conflict between the provisions of



Opinions of the Attorney General 487

sec. 174.07, subsec. (4), Stats., and the subsequent sections
of the statutes relating to license fees for dogs and the
manner of imposing and collecting the same and the dis
position thereof. You say the city of Superior, since Feb
ruary 1 this year, has collected about $900 fees for dog
licenses and that without that money Douglas county will
be unable to pay losses incurred by the owners of animals
for the year 1930, and you ask for a construction of said
laws as applied to such funds collected in the city of Su
perior.

You are advised that subsec. (4), sec. 174.07, Stats., was
enacted as an amendment to the law by ch. 438, Laws
1921, and from the language of that act, I think it is clear

that it was the legislative intent to make a separate and
specific provision for assessing, taxing and collecting such
fees by and through the police department of the cities, and

the specific provision made in that amendment was that the
license fee so collected by the police department should be

paid to the city treasurer and when paid to him should be
credited to the police pension fund.
I think that language is too clear to require or permit any

construction of its purpose or its intent and especially as
applied to the conditions in the city of Superior and in
Douglas county, for at the time of the enactment of that
law most of the people and most of the dogs in Douglas
county were in the city of Superior and it was very diffi
cult to enforce the provisions of that dog licence tax when
practically all of it would go to people outside of the city.
I think this law was passed so as to give police officers an
interest in seeing that the tax was imposed and collected
by requiring it to be paid to the police pension fund
in which the police officers had an interest, and while city
dogs might in some cases kill sheep outside of the city
limits, that would not be as common as killing by country
dogs. Whether that was the reason for the enactment or
not, I think there can be no question about the meaning of
the law and I do not see how a court could fail to give it

that effect. •

TLM



488 Opinions of the Attorney General

Public Officers—Real estate brokers board may ask ques

tions of applicant for real estate broker's license regard
ing his United States citizenship and his intention to be
come naturalized citizen but cannot refuse license on

ground of negative answer to either question under provi
sions of sec. 136.05, Stats.

October 1, 1930.

Real Estate Brokers' Board.

Attention Russell A. Clark, Secretary,

I am in receipt of your letter of September 23, in which

you say:

"On the form of application which this board is using,
this question appears, 'Are you a citizen of the United
States? . . . If not, have you taken out your first pa
pers?' "

You ask if the board has the authority to deny an applica
tion for the reason that the party is not a naturalized citi
zen and if it has the right to deny the application if the ap
plicant has not taken out first papers, and lastly, if the tak
ing out of first papers would be a justification for granting
a license, if, in our opinion, the board would be justified in
denying a license for the reason that the applicant is not a

naturalized citizen.

In answer will refer you to the provisions of sec. 136.05,
Stats., subsec. (1) of which provides:

"Any person desiring to act as a real estate broker
*  * * in this state shall file with the board an applica
tion for a license therefor. Said application shall be in
such form as shall be prescribed by the board, and shall set
forth:"

Then follow certain specified things that the application
shall specify, and par. (e), of subsec. (1) of that section
then says:

"Such further information as the board may reasonably
require to enable it to determine the trustworthiness of each
applicant, * * *^ their competency to trans
act the business "of a real estate broker or salesman in such

manner as to safeguard the interests of the public."

Under those provisions, do the questions you have asked

enable you to determine the trustworthiness of the appli-
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cant or his competency to transact the business of a real
estate broker or salesman in such manner as to safeguard
the interests.of tthe public? It does not occur to me why
the fact that a person is not a citizen or has not declared
his intention to become one would have any bearing upon

the question of his trustworthiness or his competency to
transact business, and that seems to be the test of the stat
utes. Of course, the person who is not a full citizen would
have the right if sued or if suing in a matter growing out
of a real estate transaction, to go into the federal courts,
which might make some extra expense to the real estate
owner in order to try out the case; but it could not be said
that the federal courts would not safeguard the interests of
the public in the same way that the state courts would, be
cause each are supposed to enforce the laws equally.

Therefore, I see no objection to your asking the questions,
but I do not think you would have the right to deny the ap
plication on the gi'ound of negative answers.
TLM

Bridges and Highways—Relocations—Relocation of state
trunk highway by competent authority operates as discon
tinuance of old road rendered unnecessary by alteration.

If relocation does not work discontinuance, old road con
tinues as highway of same character that it was before be
coming state trunk highway, and is to be maintained by
same municipality that was required to maintain it before
becoming state trunk highway.

If relocation does not work discontinuance, old road
may be discontinued only by proceedings by proper public
authority in accordance with statutes relating to discontin
uance of highways.

Fact that old road was part of federal aid highway is of
no significance.

October 1, 1930.

Clarence E. Rinehard,

District Attorney,

Chippewa. Falls, Wisconsin.
In connection with the relocation or alteration of state

trunk highways you state that several questions have arisen
with reference to the old road affected by the relocation.



490 Opinions of the Attorney General

Q. 1. Is the old road a state, county or town highway?
A. 1. It will be noted that a state trunk highway has

a dual status—one as a highway, and the other as a route.
Thus a town highway may become a state trunk highway,
and it then has this dual status. As a town highway it is a
highway. As a state trunk highway it is a route. It does
not cease to be a town highway merely by becoming a state
trunk highway. Neither does it cease to be a town high
way merely by ceasing to be a state trunk highway. See
XVIII Op. Atty. Gen. 576.

Therefore, if the effect of the relocation or alteration of a
state trunk highway is not to work a discontinuance of the
old road, then the old road remains and continues to be a
road of the same character as it was before it became a
state trunk highway. To illustrate: If the old road was
formerly a town highway, it remains and continues to be a
town highway.

Q. 2. What municipality is obliged to maintain the old
road?

A. 2. If the effect of the relocation is not to work a
discontinuance of the old road, then that municipality will
be required to maintain it that was required to maintain it
before it became a state trunk highway.

Q. 3. What proceedings must be taken to legally dis
continue the old road?
A. 3. Possibly none. When a relocation of a public

highway has been made by competent authority such relo
cation, by operation of law, vacates such portions of the
old road as are not embraced within the limits fixed by the
relocation and as are rendered unnecessary by the altera
tion, and operates as a discontinuance thereof without any
special order of discontinuance as soon as the relocation has
been laid out and made practicable for travel. XI Op.
Atty. Gen. 424; XVIII Op. Atty. Gen. 576.
While abandonment and discontinuance of the old road

is usually an incident to a relocation it is not necessarily so.
Bossard v. Hotckkiss, 190 Wis. 29, 32. If the effect of the
relocation is not to work a discontinuance of the old road,
then the discontinuance can be effected only by proceedings
taken by the proper public'authorities in accordance with
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the statutes relating to discontinuance of highways. The
provisions relating to the discontinuance of highways by
towns are found in sees. 80.02 to 80.07, Stats, and the pro

visions relating to the discontinuance of highways by coun
ties are found in sees. 80.39 to 80.41, Stats. It is not
deemed necessary here to outline the powers and the pro
cedure provided therein.

Q. 4. What effect has the fact that the old road was at
the time of the change a part of a federal aid highway?
A. 4. None. A federal aid highway is simply a high

way eligible to federal aid. If such highway is relocated,
the old road simply ceases to be a part of the federal aid
highway and ceases to be eligible for federal aid.
FCS

School Districts—Effect of ch. 256, Laws 1929 and eh.

425, Laws 1927, on school boards in cities of fourth class,
manner of making school levies, custodian of school funds
and manner of disbursing funds discussed.

October 2, 1930.

John Callahan, State Superintendent,
Department of Public Instruction.

I*am in receipt of your letter of July 23, in which you ask
for a construction of ch. 425, Laws 1927, as to its effect
on the membership and manner of selecting members of the
school board and the way in which the affairs of the schools
of Port Washington, a city of the fourth class, are con
ducted. You say the school affairs of that city are con
ducted under the district plan, the school board being
elected at the annual district meeting and school levies de
termined and voted by the electors at the annual meeting.
The voters in that district have not chosen to adopt the city
school plan under the optional provisions of sec. 40.52,
Stats.

In sec. 40.50 the legislature declares it enacted ch. 425,
Laws 1927, "to the end that city schools shall be as nearly
uniform as practicable." It will be noticed that is the

language of sec. 3, art. X, Wis. Const.
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Sec. 40.52, as enacted by ch. 256, Laws 1929, says:
"The school affairs of each city referred to in section 40.50

shall be managed by a board of education consisting of the
same number of members and selected in the same man
ner as such board was constituted and selected at the time
of the taking effect of this subsection. Such board shall
continue to be so constituted and selected until and unless
changed by referendum vote of the electors of such city as
herein provided. * *

Then follows the method provided for making changes in
case it is desired.

We are advised that this board in Port Washington has
not been changed under that law so in order to determine
the number and manner of selecting the members of the
board we must go back to the law and determine the num
ber and method of selecting the members of the board at
the time ch. 425, Laws 1927, was enacted, for however in
consistent that may be with the declared purpose of the
law to make city schools as nearly uniform as practicable,
that is the declared effect of the law.

This law was construed in previous opinions of this de
partment to you. See XIX Op. Atty. Gen. 23, 80 and 110.
You then ask if the sections of the statutes, 40.50 to

40.60, outlining the procedure under the city school plan
apply to the schools in Port Washington.
You are advised that they do apply, and without excep

tion.

You then ask if the city council has a right to revise the
amount of tax voted at the annual district meeting.
My answer to that question is in the affirmative on the

authority of the provisions of sec. 40,55, Stats., which
reads:

"The school board shall annually, before October, make an
estimate of the expenses of the public schools for the ensu
ing year, and of the amount which it will be necessary to
raise by city taxation, and certify the same to the city clerk
who shall lay the same before the common council at its
next meeting. It shall be the duty of the common council
to consider such estimate, and by resolution determine and
levy the amount to be raised by city taxation for school
purposes for the ensuing year, which amount shall be in
cluded in the annual city budget and be called the 'City
School Tax.'"
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It will be noticed that is a very specific provision author
izing the school board to make an estimate and to certify
the same to the city clerk, and the common council shall
determine and levy the amount.
You then ask:

"Has the district board charge of its funds or must said
board transfer them to the city treasurer to be disbursed
according to section 40.57?"

Answer. In my opinion this question finds a ready
answer in the provisions of sec. 40.52 (3) and 40.57, Stats.
We believe this question has already been answered in our
opinion to you in XIX Op. Atty. Gen. 110, supra, to which
your attention is respectfully invited.

You say it seems inconsistent in your opinion to assume
that the legislature would repose a portion of the authority
in the annual district meeting and school board and invest
the common council of the city comprising the school dis
trict with the balance of authority necessary to conduct the
business affairs of the school district. Undoubtedly,
your opinion in this respect finds support in what is said
by the supreme court in the case of State ex rel. Harbach v.
Mayor, etc., 189 Wis. 84 at 88, 90. However, that case was
decided prior to the present legislative enactment now un
der consideration and what is there said, in our opinion, no
longer governs in the light of the present legislation.
TLM

Fish and Game—Fish Hatcheries—Municipal Corpora
tions—City Parks—Public Officers—Conservation Commis-.
sion—City and conservation commission have power to
contract for commission to maintain fish hatchery on and
in lake in city park and contiguous land and for improve
ment and use of same for such purposes.

October 2, 1930.
Conservation Commission.

Attention Paul D. Kelleter, Consei-vation Director.
I am in receipt of your letter of September 17, enclosing

a proposed agreement between the city of Sturgeon Bay
and the conservation commission for the purpose of estab-
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lishing, maintaining and operating for the propagation and
rearing of small mouth black bass, a certain body of wa
ter and contiguous land located within the city limits of
Sturgeon Bay, Wisconsin. Such agreement is to be made

as a part of the improvement of such land and waters as
a public park and the same is submitted for the approval of
this department as to the power and authority of the com
mission and the city to make such an agreement.

You are advised that I think the proposed agreement is
within the powers of the conservation commission as pre
scribed by sec. 23.09 and subsections thereof.
You will notice that subsec. (7), par. (d), sec. 28.09,

Stats., gives the commission the power

"To acquire by purchase, condemnation, lease or agree
ment, and to receive by gifts or devise, lands or waters suit
able for the purpose hereinafter enumerated, and to main
tain the same for the said purposes."

Subsec. (7) (d) 4, provides: "For fish hatcheries and
game farms."

Sec. 23.11 (1) provides:

"In addition to the powers and duties heretofore con
ferred and imposed upon said commission * * * it is em
powered and required to have and take the general care,
*  * * of all lands owned by the state or in which it has
any interests, * * * and said commission is granted
such further powers as may be necessary or convenient to
enable it to exercise the functions and perform the duties
required of it by this chapter and by other provisions of
law. * *

I think those provisions of the statutes are broad enough

to authorize the conservation commission to make an agree

ment of the character named.

Sec. 62.11 (5) provides:

"Except as elsewhere in the statutes specifically provided,
the council shall have the management and control of the
city property, finances, highways, navigable waters, and
the public service, and shall have power to act for the gov
ernment and good order of the city, for its commercial ben
efit and for the health, safety, and welfare of the public and
may carry out its powers by license, regulation, suppres
sion, borrowing of money, tax levy appropriation, fine, im
prisonment, confiscation, and other necessary or convenient
means. The powers hereby conferred shall be in addition
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Q. 1. Is the old road a state, county or town highway?
A. 1. It will be noted that a state trunk highway has

a dual status—one as a highway, and the other as a route
Thus a town highway may become a state trunk highway,
and it then has this dual status. As a town highway it is a
highway. As a state trunk highway it is a route. It does
not cease to be a town highway merely by becoming a state
trunk highway. Neither does it cease to be a town high
way merely by ceasing to be a state trunk highway. See
XVTII Op. Atty. Gen. 576.

Therefore, if the effect of the relocation or alteration of a
state trunk highway is not to work a discontinuance of the
old road, then the old road remains and continues to be a
road of the same character as it was before it became a
state trunk highway. To illustrate: If the old road was
formerly a town highway, it remains and continues to be a
town highway.

Q. 2. What municipality is obliged to maintain the old
road ?

A. 2. If the effect of the relocation is not to work a
discontinuance of the old road, then that municipality will
be required to maintain it that was required to maintain it
before it became a state trunk highway.

Q. 3. What proceedings must be taken to legally dis
continue the old road?

A. 3. Possibly none. When a relocation of a public
highway has been made by competent authority such relo
cation, by operation of law, vacates such portions of the
old road as are not embraced within the limits fixed by the
relocation and as are rendered unnecessary by the altera
tion, and operates as a discontinuance thereof without any
special order of discontinuance as soon as the relocation has
been laid out and made practicable for travel. XI Op.
Atty. Gen. 424; XVIII Op. Atty. Gen. 576.
While abandonment and discontinuance of the old road

is usually an incident to a I'elocation it is not necessarily so.
Bossard v. Hotchkiss, 190 Wis. 29, 32. If the effect of the
relocation is not to work a discontinuance of the old road,
then the discontinuance can be effected only by proceedings
taken by the proper public'authorities in accordance with
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the statutes relating to discontinuance of highways. The
provisions relating to the discontinuance of highways by
towns are found in sees. 80.02 to 80.07, Stats, and the pro
visions relating to the discontinuance of highways by coun
ties are found in sees. 80.39 to 80.41, Stats. It is not
deemed necessary here to outline the powers and the pro
cedure provided therein.

Q. 4. What effect has the fact that the old road was at
the time of the change a part of a federal aid highway?
A. 4. None. A federal aid highway is simply a high

way eligible to federal aid. If such highway is relocated,
the old road simply ceases to be a part of the federal aid
highway and ceases to be eligible for federal aid.
FCS

School Districts—Effect of ch. 256, Laws 1929 and ch.
425, Laws 1927, on school boards in cities of fourth class,
manner of making school levies, custodian of school funds
and manner of disbursing funds discussed.

October 2, 1930.

John Callahan, State Superintendent,
Department of Public Instruction.

I'am in receipt of your letter of July 23, in which you ask
for a construction of ch. 425, Laws 1927, as to its effect
on the membership and manner of selecting members of the
school board and the way in which the affairs of the schools
of Port Washington, a city of the fourth class, are con
ducted. You say the school affairs of that city are con
ducted under the district plan, the school board being
elected at the annual district meeting and school levies de
termined and voted by the electors at the annual meeting.
The voters in that district have not chosen to adopt the city
school plan under the optional provisions of sec. 40.52,
Stats.

In sec. 40.50 the legislature declares it enacted ch. 425,
Laws 1927, "to the end that city schools shall be as nearly
uniform as practicable." It will be noticed that is the
language of sec. 3, art. X, Wis. Const.
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Sec. 40.52, as enacted by ch. 256, Laws 1929, says:
"The school affairs of each city referred to in section 40.50

shall be managed by a board of education consisting of the
same number of members and selected in the same man
ner as such board was constituted and selected at the time
of the taking effect of this subsection. Such board shall
continue to be so constituted and selected until and unless
changed by referendum vote of the electors of such city as
herein provided. * *

Then follows the method provided for making changes in
case it is desired.

We are advised that this board in Port Washington has
not been changed under that law so in order to determine
the number and manner of selecting the members of the
board we must go back to the law and determine the num
ber and method of selecting the members of the board at
the time ch. 425, Laws 1927, was enacted, for however in
consistent that may be with the declared purpose of the
law to make city schools as nearly uniform as practicable,
that is the declared effect of the law.

This law was construed in previous opinions of this de
partment to you. See XIX Op. Atty. Gen. 23, 80 and 110.
You then ask if the sections of the statutes, 40.50 to

40.60, outlining the procedure under the city school plan
apply to the schools in Port Washington.
You are advised that they do apply, and without excep

tion.

You then ask if the city council has a right to revise the
amount of tax voted at the annual district meeting.
My answer to that question is in the affirmative on the

authority of the provisions of sec. 40.55, Stats., which
reads:

"The school board shall annually, before October, make an
estimate of the expenses of the public schools for the ensu
ing year, and of the amount which it will be necessary to
raise by city taxation, and certify the same to the city clerk
who shall lay the same before the common council at its
next meeting. It shall be the duty of the common council
to consider such estimate, and by resolution determine and
levy the amount to be raised by city taxation for school
purposes for the ensuing year, which amount shall be in
cluded in the annual city budget and be called the 'City
School Tax.' "
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It will be noticed that is a very specific provision author
izing the school board to make an estimate and to certify
the same to the city clerk, and the common council shall
determine and levy the amount.
You then ask:

"Has the district board charge of its funds or must said
board transfer them to the city treasurer to be disbursed
according to section 40.57?"

Answer. In my opinion this question finds a ready
answer in the provisions of sec. 40.52 (3) and 40.57, Stats.
We believe this question has already been answered in our
opinion to you in XIX Op. Atty. Gen. 110, supra, to which
your attention is respectfully invited.

You say it seems inconsistent in your opinion to assume
that the legislature would repose a portion of the authority
in the annual district meeting and school board and invest
the common council of the city comprising the school dis
trict with the balance of authority necessary to conduct the
business affairs of the school district. Undoubtedly,
your opinion in this respect finds support in what is said
by the supreme court in the case of State ex rel. Harbach v.
Mayor, etc., 189 Wis. 84 at 88, 90. However, that case was
decided prior to the present legislative enactment now un
der consideration and what is there said, in our opinion, no
longer governs in the light of the present legislation.
TLM

Fish and Game—Fish Hatcheries—Municipal Corpora
tions—City Parks—Public Officers—Conservation Commis-.
sion—City and conservation commission have power to
contract for commission to maintain fish hatchery on and
in lake in city park and contiguous land and for improve
ment and use of same for such purposes.

October 2, 1930.
Conservation Commission.

Attention Paul D. Kelleter, Conservation Director.
I am in receipt of your letter of September 17, enclosing

a proposed agreement between the city of Sturgeon Bay
and the conservation commission for the purpose of estab-
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lishing, maintaining and operating for the propagation and
rearing of small mouth black bass, a certain body of wa
ter and contiguous land located within the city limits of
Sturgeon Bay, Wisconsin. Such agreement is to be made
as a part of the improvement of such land and waters as
a public park and the same is submitted for the approval of
this department as to the power and authority of the com
mission and the city to make such an agreement.

You are advised that I think the proposed agreement is
within the powers of the conservation commission as pre
scribed by sec. 23.09 and subsections thereof.
You will notice that subsec. (7), par. (d), sec. 23.09,

Stats., gives the commission the power

"To acquire by purchase, condemnation, lease or agree
ment, and to receive by gifts or devise, lands or waters suit
able for the purpose hereinafter enumerated, and to main
tain the same for the said purposes."

Subsec. (7) (d) 4, provides: "For fish hatcheries and

game farms."
Sec. 23.11 (1) provides:

"In addition to the powers and duties heretofore con
ferred and imposed upon said commission * * * it is em
powered and required to have and take the general care,
*  * * of all lands owned by the state or in which it has
any interests, * * and said commission is granted
such further powers as may be necessary or convenient to
enable it to exercise the functions and perform the duties
required of it by this chapter and by other provisions of
law. * *

I think those provisions of the statutes are broad enough
to authorize the conservation commission to make an agree
ment of the character named.

Sec. 62.11 (5) provides:

"Except as elsewhere in the statutes specifically provided,
the council shall have the management and control of the
city property, finances, highways, navigable waters, and
the public service, and shall have power to act for the gov
ernment and good order of the city, for its commercial ben
efit and for the health, safety, and welfare of the public and
may carry out its powers by license, regulation, suppres
sion, borrowing of money, tax levy appropriation, fine, im
prisonment, confiscation, and other necessary or convenient
means. The powers hereby conferred shall be in addition
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to all other grants, and shall be limited only by express
language."

That is very broad general language and covers in one
paragraph what was covered by nearly two pages of speci
fic powers in the former statutes. One of the specific pow
ers of a city is to establish and maintain public parks.
From the recital in the first paragraph of this agreement,

I assume the city has established this land and water as a
public park; but if that has not been done it should be done

and the city officers authorized to execute the contract.
It will be noticed that the statutes do not specify how the

city shall improve and maintain their parks nor how the

state, through the state conservation commission, shall pro
tect and maintain a supply of fish for the benefit of the pub
lic, so I think it would be for the public officers in each case

to exercise a reasonable judgment as to what would be a

proper and reasonable manner of carrying out such general
powers.

It is a fact that the state owns all public navigable waters
and the lands under them in trust for the public and has

the power to improve and maintain them as such, and it also
owns all fish and wild animals in the same way and for the
same purposes. Because of that trust relation the duty ex
ists to protect and maintain them for the benefit of the pub
lic, which includes the power to maintain fish hatcheries and
other improvements for that purpose. I understand the
state has already established and operates between thirty
and forty fish hatcheries in the exercise of such powers and
duties. Whether it owns the land and water or leases

them for that purpose is not material, because it accom
plishes the same purpose. I do not think the two uses will
seriously conflict because both are for the benefit of the
public. I also understand that public fish hatcheries and
the method of their operation furnish considerable interest
and entertainment to the public, so I think it would come
well within the meaning and purpose of a park for the en
tertainment of the public.
I have indicated on the form a place for the signature of

the city comptroller. Under the statutes the agreement
should be countersigned by him.
TLM
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Peddlers—Farmer who sells part of his excess farm pro

duce by traveling about, carrying such produce with him,
is not engaged in business of hawker or peddler within pro
visions of statute requiring license for that pui'pose, so
need not obtain license; but man who buys farm produce
and sells it by traveling about, carrying such surplus with
him, is engaged in business of hawking or peddling within
prohibitions of statute and is required to obtain license
therefor.

October 2, 1930.
Department of Agriculture and Markets.

Attention Geo. Warner, Chief Inspector of Weights and
Meas^ires.

I am in receipt of your letter of September 17 in which
you say;

"There is a party that raises bees and produces honey
and is selling such honey by traveling from house to house
carrying the honey with him and making sales and imme
diate deliveries. This party has one hundred and fifty col
onies of bees.
"This particular party claims that a neighboring farmer,

who does not keep bees and does not produce honey, pur
chases it from various apiarists and then goes from house
to house carrying the honey with him and making sales and
immediate deliveries and in the same manner as the api
arist. The apiarist claims that the farmer who buys and
resells the honey in the manner described should have a
peddler's license under ch. 129, and we think that he is cor
rect in his opinion, but we are very much in doubt as to
whether or not the apiarist himself might not require a li
cense to peddle the honey that his own bees produce."

You say you would like an opinion from this department
as to both of these parties.

Sec. 129.01, Stats., provides:

No person shall engage in or follow the business or occu
pation of a hawker or peddler within this state without
having first obtained a license for that purpose as provided
in sections 129.01 to 129.24, inclusive."

You will notice that language is very specific and only ap
plies to persons who "shall engage in or follow the business
or occupation of a hawker or peddler." That language was
construed by this office in an opinion under date of Septem-
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ber 11, 1917, and may be found in VI Op. Atty. Gen. 618,
and that opinion followed the opinion in V. Op. Atty. Gen.
824. It appears from those opinions, as the statute indi
cates, that the farmer who sells his surplus produce by
traveling about and carrying such produce with him for
that purpose is not engaged in the business or occupation
of a hawker or peddler, within the meaning of that statute,
but a man who bi!,ys farm produce and sells it by traveling
about and carrying such surplus with him is engaged in
the business of hawking or peddling within the prohibitions
of the statute, and is required to obtain a license therefor.

Honey would be farm produce within that rule.
JWR

Public Health—BonSic Science Law—Live Stock—Veter-
inaiians—Use of title "doctor" is forbidden only when so
used as to represent or tend to represent user as practi
tioner of medicine, surgery or osteopathy when he is not

licensed to so practice.
Veterinarian may use designation "Dr." provided such

use does not represent or tend or represent him as lawful
practitioner of medicine, surgery or osteopathy.

October 4, 1930.

Walter A. Drews, State Investigator,

Board of Medical Examiners,
Milwaukee, Wisconsin.

You submit two questions substantially as follows:
1. May a person not licensed to practice medicine have

the title of doctor on his office door without violating the
provisions of sec. 147.14 subsec. (3), Stats.?

2. May a veterinarian use the abbreviation "Dr." on his
office door without any other designation indicating that he
is a veterinarian rather than a doctor of medicine?

The answer to your first question is found, 1 think, in
Piper V. State, 163 Wis. 604. In that case the court con
strued a statute in which the wording is almost identical
with sec. 147.14 (3), Stats., except that it declared that all
persons should be regarded as practicing medicine, surgery

32
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or osteopathy who should use the designations indicated,
whereas sec. 147.14 (3), Stats., forbids the use of such

designations by persons not possessing a license to practice.

This difference in the form of the two statutes, however,

does not, I think, change the application of the reasoning

of the court with respect to the qualifying phrase at the end

of the section.

For your information the language of the court appli

cable to the situation is quoted at length, pp. 608-609:

"(4) It is also contended that the provisions of sec.
1435/, Stats. 1913, arbitrarily attempt to define what is to
constitute the practice of medicine and surgery and con
demn practices which do not in substance constitute the
practice of medicine and surgery and hence deprive persons
of rights guaranteed them by sec.l, amendm. XIV, of the
federal constitution and sees. 5 and 11, art. I, of the state
constitution. Defendant claims on this point that the pro
visions of sec. 1345/, Stats. 1913, which declare that all per
sons shall be regarded as practicing medicine, surgery, or
osteopathy who shall append to their names the words or
letters '"Doctor," "Dr.," "Professor," "Prof.," "Specialist,"
"M. D.," "M. B.," or "D. 0." or any other title letters, com
bination of letters or designation which in any way repre
sents him or her, or may tend to represent him or her, as
engaged in the practice of medicine, surgery, or osteopathy,
in any of its branches, or who shall for a fee or for any
compensation of any kind or nature whatsoever, prescribe
or recommend for like use any drugs or other medical or
surgical treatment or osteopathic manipulation, for the
cure or relief of any wound, fracture, bodily injury, infirm
ity or disease, * * *' are an arbitrary and unlawful
classification as medical and surgical practitioners of per
sons who are not necessarily engaged as such practitioners,
and thus deprives them of the liberty to do these things,
contrary to their constitutional rights. The contention
overlooks the provision that the use of the words or titles
so appended to a name is denounced by the law whenever
they represent or tend to represent the person as a practi
tioner of medicine, surgery, or osteopathy, or if he as such
a practitioner does anything by way of treatment or gives a
prescription for a fee. All the prohibited acts are limited
to persons who in fact do these things as practitioners of
medicine, surgery, or osteopathy. When so applied these
regulations have been repeatedly held to be within the legis
lative power. * * *"
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From the above determination of the supreme court,
which has not been reversed, it is evident that the mere use
of the title of "doctor" or one of the other designations in
dicated does not constitute a violation unless it represents
or may tend to represent the user as a doctor in any branch
of treating the sick. In order to prove a violation it must
be shown that the circumstances under which the designa
tion is used or the acts of the user were such as to make the

designation represent or tend to represent him as a prac-
tioner of medicine. The question as to whether the use of

the designation had such a result is one for the determina
tion of the jury.

The discussion above answers both of your questions in
asmuch as a veterinarian may use the abbreviation "Dr." on

his office door if he does not, in fact, practice medicine and
surgery or osteopathy and surgery and the use of the term

does not represent or tend to represent him as a doctor in
any branch of treating the sick.
SB

Municipal Corporations—Commission Form of Govern
ment—Public Officer's—Utility Board—In city of second

class operating under commission form of government util
ity board must consist of three, five or seven commissioners,
in addition to which member of council must be designated

to serve.

October 6, 1930.

Railroad Commission.

,  Attention Wm. M. Dinneen, Secretary.
You inquire whether a city of the second class, operating

under the commission form of government as provided in
ch. 63, Stats., can lawfully establish a water commission
made up of four members comprising one councilman, the
corporation counsel, city engineer and comptroller, calling
attention to the opinion of this department found in XII
Op. Atty. Gen. 64, in which it was held that the provisions
of sec. 66.06, subsec. (10), Stats., which directs that
in towns, villages and cities owning a public utility
the board or council shall provide for a nonpartisan man-
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agement thereof and shall create a board of three, five or
seven commissioners, are mandatory upon the municipality.
I assume, although you do not so state, that prior to the

reorganization of the city under the commission form of
government there was a water and light commission, con

sisting of three members in conformity to sec. 66.06 (10),
Stats. If such was the case, pursuant to the provisions of
sec. 63.12 (4), the membership of the board would be the
same and it would continue to be elected or appointed in
the same manner as formerly unless dispensed with or
changed in membership by a vote of the people. But sub-
sec. (6), sec. 63.05 provides that upon reorganization under
the commission form of government the council shall elect

from among their number some one to act as a member of

each municipal board and commission and that the member
so elected shall have all the power and authority vested
by law in any other member of such board or commission

and shall serve as a member thereof so long as he shall re
main in office or until the council selects his successor.

This section clearly contemplates that the person so ap

pointed shall be in addition to the regularly constituted
board, and in such a case the board would lawfully consist
of four members. I am aware of no reason why the cor
poration counsel, city engineer and comptroller should not
serve as members of the water and light board.
In the event that the board was not in existence prior to

the reorganization of the city government under the com

mission form, the same rule would apply. If a three-man
board were chosen the council must elect one of its number

to serve with such board as provided in sec. 62.05 (6),
Stats., inasmuch as the term of office of such member is by
statute different from that .provided in sec. 66.06 (10),
Stats.

SB
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Criminal Law—Labor—Employees in stone quarry and

those in shipyard come within scope of sec. 351.50, Stats.,

and are entitled to twenty-four consecutive hours of rest

in every seven consecutive days.
Term "contract construction work" is too indefinite to

determine whether employees engaged in all such activi

ties come within purview of same statute.

October 6, 1930.

Grover M. Stapleton,
District Attorney,

Sturgeon Bay, Wisconsin.
You inquire as follows:

"Are the provisions of sec. 351.50, Stats., applicable to
construction work or any work done in the open air not in
cluded in the exceptions therein mentioned? My inquiry is
in reference to employment not included in the terms
'operating a factory' or 'mercantile establishment'; such as
operating a stone quarry or shipyard, or contract construc
tion work."

So much of said sec. 351.50 as is material to your ques
tion, follows:

"(1) Every employer of labor, * * *^ who owns or
operates any factory or mercantile establishment in this
state, shall allow every person, except those specified in sub
section (2), employed in such factory or mercantile estab
lishment, at least twenty-four consecutive hours of rest in
every seven consecutive days. * * *"

Subsec. (2) of said section specifies the employees to whom
the section does not apply, as follows, viz.:

♦  * *

"(1) Janitors; (2) watchmen; (3) persons employed in
the manufacture of butter, cheese or other dairy products
or in the distribution of milk or cream, or in canneries; (4)
persons employed in bakeries, and feed mills, hotels, and
restaurants; (5) employes whose duties include no work on
Sunday other than (a) caring for live animals, (b) main
taining fires; (6) any labor called for by an emergency
that could not reasonably have been anticipated."

Quite obviously the answer to your question depends
upon the meaning to be given to the terms "factory" and
"mercantile establishment" as they are used in the statute.
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Neither term is defined by the statute itself. Both terms
are, however, terms in common use. They must therefore

be construed in accordance with the statutory rule that
words and phrases shall be construed and understood ac
cording" to the common and approved use of the language.
Sec. 370.01 (1), Stats. See also Sharpe v. Hasey, 134 Wis.
618 at 622.

Funk and Wagnalls New Standard Dictionary defines
"factory" as

"An establishment appropriated to the manufacture of
something, including the buildings and machinery neces
sary to such manufacture; a manufacturing plant; manu
factory."

It defines "establishment" as including a "place of busi
ness," and "manufactory" as

"a -place or building where anything is manufactured."

Webster's New International Dictionary defines "fac
tory" as

"A building or collection of buildings, usually with its
equipment or plant, appropriated to the manufacture of
goods; the place where workmen are employed in fabricat
ing goods, wares, or utensils; a manufactory."

It defines "manufactory" as

"A building or place where something is manufactured;
a factory."

It will be noted further that the statute in question which
was created by ch. 653, Laws 1919, appears to have been
borrowed from New York. (See the provisions of the New
York Law in 5 McKinney's Consolidated Laws of New

York, Title 30, Labor Law sec. 8-a, pages 34-37.) The
New York decisions are, therefore, significant in construing
the Wisconsin statute. See Estate of Bullen, 143 Wis. 512,
520.

In discussing the meaning of "factory" under the New
York labor law, the court of appeals of that state in Shan-
nakan v. Empire Engr. Corp., 204 N. Y. 543, 44 L. N. S.
1185, 1188, stated that the primary definition of "factory"
is "a structure or plant where something is made or manu-
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factured from raw or partly wrought materials into forms
suitable for use." (Italics ours.)
Our own court seems to have considered "factory" as

synonomous with "place of manufacture," for in Sharpe v.
Hasey, 134 Wis. 618, 622, it defined "place of manufacture"
as "one where articles of trade are created out of raw. ma
terial in its simple or some improved form."
The New York courts do not appear to have been called

upon to consider whether "factory" as defined in the
Shanmhan case includes manufacturing operations carried
on exclusively in the open air, i. e., not in a building. A
federal decision, however, made the following application:
The New York labor law was involved. The employer was
a contractor engaged in laying a public highway. In the
work he used an asphalt mixer in which asphalt and stone
were mixed together and the stone was covered with-asphalt
as it passed through the machine. The arrangement con
sisted of a number of different machines, such as an engine
portable boiler, road rollers, a series of drums, elevators,
measuring box and a mixing machine. The federal court
held that these operations constituted "manufacturing";
that the arrangement used constituted a "plant" and that,
since a "factory" is a "plant" etc. under the definition in the
Slianndkan case, the "plant" was a "factory." Continental
Public Works Co. v. Stein, (C. C. A.) 232 Fed. 559.

In another federal case, machinery consisting of a mixer,
grinder, heater, rolls and elevators for hoisting materials,
all operated by a gasoline engine and assembled on a fiat
car used in preparing the machinery for street paving and
moved from place to place on ordinary railroad tracks ac
cording to the needs of the employer's paving business,
were held to be a "factory" under a Washington law re
quiring every person operating a factory or mill where ma
chinery is used to provide certain safeguards. Casey v.
Barber Asphalt Paving Co., (C. C. A.) 202 Fed. 1. The
court said, pp. 4-5:

"* * * The court below held that it was not, for the
reason that the plant was not located in a permanent build
ing, and should be likened to a threshing machine, a steam
shovel, a wrecking car, and other similar machines and ap
pliances, and to the small concrete and asphalt mixers
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which are frequently seen in use upon the streets of cities
and towns. That it was built and operated for the purpose
of manufacturing out of crude material the finished product
with which the defendant company paved streets and roads
is not denied. It is true that it was not manufactured in
any sort of a house but we do not understand that a house
is an absolutely essential element of either a factory or a
mill. It is, of course, readily conceded that a factory
usually and perhaps almost invariably embraces one or
more buildings, and, where machinery constitutes a part of
the factory, such machinery is undoubtedly usually housed;
but even at common law the factory is not limited to the
building or buildings, but includes as well the premises or
place where its operations are carried on."

From the foregoing it will be observed that the fact that
work is performed "in the open air" does not exclude it
from the provisions of said sec. 351.50.

A "shipyard" comes well within the term "factory" as
defined above. Part of the operations necessary in produc

ing the finished product of the establishment are generally
conducted under roof, while still other operations are ac
complished "in the open air." The whole establishment
constitutes a "factory" as that term is used in the statute
under consideration.

In the case of a "stone quarry" all of the operations there
carried on bring it also within the definition of a "factory"
given in Funk & Wagnalls New Standard Dictionary,

supra, and recognized by our supreme court in Sharpe v.

Hasey, supra.

Funk & Wagnalls definition of a "factory" is, among
others, "a manufactory," and defines a manufactory as "a
place or building where anything is manufactured." Sharpe
V, Hasey, supra, defines a "place of manufacture" as "one

where articles of trade are created out of raw material in

its simple or some improved form."

Labor employed in a stone (luarry is necessary for the
very purpose of "producing or creating articles of trade,"
such as building stone, paving blocks, crushed stone for
road or other construction work, or such other forms as the
raw material of the quarry may be fitted for. The labor
thus expended on the raw material or deposits of the quarry
is what constitutes the place or plant a "factory."
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"Contract construction work" is so indefinite a term that
it presents most unusual difficulties in determining whether
or not all employment in that field comes within the scope
of the statute. We have called to your attention the case
reported in 232 Fed. 559, sitpra, holding that certain opera
tions present in that case in the laying of a highway
brought it within the New York labor law involved, also the
case reported in 202 Fed. 1, holding to the same effect un
der the facts of that case, yet we do not believe that all such
activities, generally speaking, bring the same within either
of the terms employed in our statute, and for this office to
hold that all "contract construction work" is within the
purview of the statute, would be dealing too lightly with the
rights of those persons who may, or may not, as the case
may be, be governed by the statute. Each case must stand
on its own bottom, depending in each instance upon all of
the facts and circumstances as to whether or not it comes
within the scope of the statute which we are considering.
HAM

Municipal Corporations—City Ordinances—Peddlers-
City has right to require license from person peddling milk
in city.

October 7, 1930.

Board of Health.

Attention Dr. C. A. Harper, Secretary.

You submit a communication from the city attorney of
Ashland, requesting you to advise him on the right of the
city to license milkmen vending milk in the city, and you
ask to be advised by this office in order to enable you to ad
vise him.

You are advised that'the sale of milk in a municipality
is a matter that vitally affects the public health and for
that reason it is one of the powers and duties of the city to
protect the public against impure or unwholesome milk
furnished to its citizens. Everyone knows that the pur
chaser from a milk dealer in a city never knows what he is
getting except from what he sees and tastes so he has to
rely upon the honesty of the person from whom he buys
and upon the municipality to furnish the proper safeguards
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to protect his health. The most common way of exercising
that right by the municipality is by license and regulation.

Sec. 62.11, subsec. (5) of our present statutes, expressly
provides:

"* * *, the council shall have the management and
control of the city property, finances, highways, navigable
waters, and the public service, and shall have power to act
for the government and good order of the city, for its com
mercial benefit, and for the health, safety, and welfare of
the public, and may carry out its powers by license, regula
tion, suppression, borrowing of money, tax levy, appropria
tion, fine, imprisonment confiscation and other necessary or
convenient means. * *

You will notice that is a very broad, sweeping, general
provision and it covers in one paragraph what used to be
provided for in about two pages of specific grants of
power. It will be noticed that one of the express powers
or methods of furnishing that protection "for the health,
safety, and welfare of the public" is by license and i-egula-
tion, so I do not think there is any question but that the
municipality may pass an ordinance requiring a license for
persons peddling milk in the city and may prescribe such
rules and regulations as will be reasonably necessary to
safeguard the public.

It might be said that the right to pass reasonable rules
and regulations governing the furnishing of milk would be
sufficient without the license but experience has proved
that it is much more effective and much easier to regulate
when it is a licensed business than without the license
feature, because it can always be determined who the li
censed dealers are and they can be regulated more eifec-
tively under the license than without it. The fact that the
state has prescribed certain rules and regulations for its
dairy commission or otherwise would not prevent the muni
cipalities from making reasonable police regulations just
as we have at the present time in several kinds of business
where the state licenses the business, like peddlers, yet
municipalities have the right to license them for doing busi
ness in that particular municipality. So I do not think
there is any question but that this ordinance requiring a
license, if it is a proper ordinance, can be enforced as
against persons peddling milk in the municipality.
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In an opinion of this office which may be found in XV
Op. Atty. Gen. 515, it was held that the city had the right
to prohibit the sale of milk and its products in a municipal
ity unless a license from a designated officer in the muni
cipality is obtained, although sec. 98.06, Stats., provides for
licensing of condensaries, canneries, or butter and cheese
factories as a state regulation.

I think that opinion passes upon the same question as you
submit here.

TLM

Banks and Banking—Municipal Corporations—Villages
—Village board may, in exercise of good business judg
ment, enter into proposed agreement for purpose of pro
tecting village funds.

October 7, 1930.

John B. Chase,

District Attorney,

Oconto, Wisconsin.

You state that the village of Gillett, Oconto county, has
funds on deposit in the Citizens' State Bank of Gillett,
which is now delinquent. The people interested in getting
the bank reorganized and reopened have proposed a plan
whereby the delinquent bank will pay to depositors on the
basis of 65% of their claims and ask such depositors to
sign a waiver agreement with the promise that on reorgan
ization they may be able to pay the other 35% of their
claims. You inquire whether the village board has the
power to sign such a waiver agreement or whether the ques
tion of waiver should be submitted to a vote of the people.

It is the opinion of this department that the village board
may, in the exercise of good judgment, enter into the pro
posed waiver agreement for the purpose of protecting the
village funds.

Sec. 61.34 (26), Wis. Stats., empowers the village board
of each village "generally to manage the financial concerns
of the village."
In XVIII Op. Atty. Gen. 704 and XIX Op. Atty. Gen. 334,

where similar questions arose in connection with the power
of the county board to enter into a proposed agreement with
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other depositors for the purpose of reorganizing and re
opening a delinquent bank, it was held that the county
board had power to enter into the proposed agreements.
See also: Attorney General ex ret. Blied v. Levitan,

(1928) 195 Wis. 561, where it was held that the annuity
board, in the exercise of good business judgment, had the
power to join with other bondholders and could deposit
bonds with the bondholders' protective committees for the
purposes of protecting a bankrupt estate.
The village board is empowered similarly to manage the

general concerns of the village and if it feels that it can
better conserve the village funds by joining with the other
depositors of the defunct bank in the reorganization agree
ment, there is no obstacle to such action.

It should be understood, however, that the attorney gen
eral is merely passing upon the power of the board to enter
into the proposed agreement; the responsibility of deciding
whether the proposed agreement should be entered iiito
rests entirely upon the village board.
HHN

Peddlers—Showmen—Public Officers—Treasury Agent—
No duty is imposed upon treasury agent by statute to first
ascertain whether foreign corporation applying for show
man's license has complied with provisions of sec. 226.02,
Stats.

October 7, 1930.
Theodore Dammann,

Secretary of State.
You inquire whether it is the duty of the treasury agent,

in the case of a foreign corporation applying to him for a
showman's license, to first examine the records in the de
partment of state to see whether such corporation has been
licensed under sec. 226.02, Stats., to do business in Wiscon
sin before granting a state showman's license to it.

It is the opinion of this department that the statutes no

where impose the duty upon the treasury agent to check up
with the department of state to see whether a foreign cor
poration, applying for a showman's license, has been duly
licensed by the secretary of state to do business in Wiscon-
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sin before granting a showman's license, to it. This posi
tion is fortified by the fact that sec. 129.14, relating to
showmen's state licenses, provides in part:

"* * * No such license shall be issued until the treas
ury agent shall have ascertained from the industrial com
mission that the applicant has complied with the provisions
of subsec. (2) of sec. 102.28 of the statutes."

The foregoing provision makes it the duty of the treasury
agent to ascertain from the industrial commission whether
the appicant has complied with the provisions of sec. 102.28,
subsec. (2), Stats., before issuing a showman's license.
But nowhere in the statutes is there a provision requiring
the treasury agent to first ascertain from the department
of state that the applicant has complied with the provisions
of sec. 226.02 Stats. However, as a matter of co-operation
between departments in cases where foreign corporations
apply for showmen's licenses, the treasury agent might
well ascertain first whether or not the provisions of sec.
226.02, Stats., have been complied with.
HHN

Municipal Corpo7-atio7is—Public Health—Soda Water
Beverages—Rule as to liability of municipalities for repay
ment of license fee charged for sale of soda water beverages
discussed.

October 7, 1930.
Herman R. Salen,

District Attorney,
Waukesha, Wisconsin.

I am in receipt of your letter of September 22, in which
you ask whether an opinion has been rendered by this de
partment as to the liability of municipalities who have is
sued licenses regulating dealers in the sale of nonintoxicat-
ing beverages. The answer is that no such opinion has
been rendered.

Your second question in short is: Can vendors of soda
water beverages who have paid license money as above get
it back? This depends on the circumstances and condi
tions of payment in each case. If paid under protest or
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duress within the rule of law, I think a recovery could be
had; but if not so paid, I do not think the money could be
recovered, as that would be simply voluntary payment or a
payment under the state law. I think that is the effect of
the decisions in this state, which you will find digested in
Vol. 4 Callahan's Wisconsin Digest on page 3366, and you
are referred to those decisions. What would amount to
duress or protest in any particular case would depend -upon
the circumstances in each case, so I do not think we can
give a general rule on the subject.
TLM

Public OMcers—County Board—Justice of Peace—Offi
ces of member of county board of supervisors and justice
of peace are incompatible.

October 8, 1930.

Frank B. Keefe,

District Attorney,

Oshkosh, Wisconsin.

This will acknowledge receipt of your letter of September

26, in which you ask to be advised whether or not the offi
ces of member of the county board of supervisors and jus
tice of the peace are compatible.
You are advised it is my opinion they are not. Under

the provisions of sec. 59.77 subsec. (3), Stats., the county
is liable to each justice of the peace for his fees in criminal
cases as provided in that section. The justice is required,
as there provided, to present his claim to the county clerk
on or before the first Monday of November giving a list of
the cases tried and his fees in all criminal cases. Par. (b),
subsec. (4) of that section provides that the county clerk
shall report such claims to the county board, and the board
is required to examine the same and allow such as are
legal. See Chafin v. WaukesJia County, 62 Wis. 463. Un
der that provision the justice who is a member of the
county board would have to pass upon his own fees, which
is clearly an incompatible duty and he cannot excuse or jus
tify that situation by refraining from voting upon his own
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claim because under the law the people are entitled to his
impartial, disinterested vote on all questions that come be
fore the board.

TLM

Indians—Public Lands—Indian Lands—Title to sections
sixteen is in state and that includes title to timber standing
thereon; federal government has no right to cut such tim
ber or to sell or authorize cutting thereof.

October 9, 1930.
Commissioners of the Public Lands.

Attention A. D. Campbell, Chief Clerk.
I have your letter of October 7, in which you say there

are ten sixteenth sections in the Menomonee Indian reser
vation, which are school lands, and you ask:

"1. As I understand it the courts have held that the fee
to the sixteenth section lands is in the state subject only to
Indian occupancy. Is this correct?
"2. I understand the law to be that the Indians occupy

ing reservation lands have the right to cut timber only for
their own use and not for sale. Is this correct?
"8. The state having the fee, and the Indians the right

of occupancy, has the government the right to cut timber
on sixteenth sections in such reservations?"

My answer to your first question is "Yes," except where
that fee has been transferred by the government as it was
by such acts as the swamp land act, which conveyed the
fee of the United States to the state and the enabling act,
which conveyed the sixteenth section in every township as
school lands. Sec. 7, subsec. 1 of the enabling act, p. 48,
Stats. 1898, reads as follows:

"1. That section numbered sixteen in every township of
the public lands in said state, and where such section has
been sold or otherwise disposed of, other lands equivalent
thereto, and as contiguous as may be, shall be granted to
said state for the use of schools."

While the grant in the enabling act of the school lands was
not as strong as a grant in presenti as the grant in
the swamp land act, yet as to the school land grant, the su-
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preme court in the case of Beecher v. Wetherby 95 U. S.
517, 524, held:

*  * They were withdrawn from any other disposi
tion, and set apart from the public domain, so that no sub
sequent law authorizing a sale of it could be construed to
embrace them, although they were not specially excepted.
All that afterwards remained for the United States to do
with respect to them, and all that could be legally done un
der the compact, was to identify the sections by appropriate
surveys; or, if any further assurance of title was required,
to provide for the execution of proper instruments to trans
fer the naked fee, or to adopt such further legislation as
would accomplish that result. They could not be diverted
from their appropriations to the State."

In that case the court referred to the case of Cooper i).
Roberts, 59 U. S. (IS How.) 173, construing a similar
clause in the compact with Michigan, and further says, pp.
524-525:

by it the State acquired such an interest
in every section 16 that her title became perfect so soon as
the section in any township was designated by the survey.
*  * * With this identification of the section the title of
the State, upon the authority cited, became complete, unless
there had been a sale or other disposition of the property
by the United States previous to the compact with the State.
No subsequent sale or other disposition, as already stated,
could defeat the appropriation. The plaintiff contends that
there had been a prior reservation of the land to the use of
the Menomonee tribe of Indians.

i-ecognized as belonging to the
Menomonee tribe embraced the section in controversy in
this case. Subsequently, in 1831, the same boundaries
were again recognized. But the right which the Indians
held was only that of occupancy. The fee was in the
United States, subject to that right, and could be trans
ferred by them whenever they chose. The grantee, it is
true, would take only the naked fee, and could not disturb
the occupancy of the Indians; that occupancy could only be
interfered with or determined by the United States. It is
to be presumed that in this matter the United States Avould
be governed by such considerations of justice as would con
trol a Christian people in their treatment of an ignorant
and dependent race. Bo that as it may, the propriety or
justice of their action towards the Indians with respect to
their lands is a question of governmental policy, * * ♦.
The right of the United States to dispose of the fee of lands
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occupied by them has always been recognized by this court
from the foundation of the government. It was so ruled in
Johnson v. Mclntosh, 8 Wheat. 543, in 1823; and in United
states V. Cook, 19 Wall. 591, in 1873. Other cases between
those periods have affirmed the same doctrine. Clark v.
Smith, 13 Pet. 195. See also Jackson v. Hudson, 3 Johns
(N. Y.) 375; Veeder et at. v. Guppy, 3 Wis. 502; and 8 Op.
Atty. Gen., pp. 262-264. * *

At page 526 of that opinion, the court says:

"In the construction of grants supposed to embrace lands
in the occupation of Indians, questions have arisen whether
Congress intended to transfer the fee, or otherwise; but the
power of the United States to make such transfer has in
no instance been denied. * * * Congress undoubtedly
expected that at no distant day the State would be settled
by white people, and the semi-barbarous condition of the
Indian tribes would give place to the higher civilization of
our race; * *

See also Lone Wolf v. Hitchcock, 187 U. S. 553; Johnson
V. Mlntosh, 21 U. S. (8 Wheat.) 543; Winton v. Amos, 255
U. S. 373; 1 Rose's Notes on U. S. Rep. 1247.

In case of Morrison v. Work, 266 U. S. 481, the court
.says, p. 485;

"* * * It is admitted that, as regards tribal property
subject to the control of the United States as guardian of
Indians, congress may make such changes in the manage
ment and disposition as it deems necessary to promote their
welfare."

In the case of Super et al. v. Work, 3 Fed. (2d) 90, 91,
the court says:

"* * * Congress at all times exercises plenary
authority over the tribal relations of Indians. The power
thus exercised is in its nature political, and not judicial.
It has accordingly been held not to be subject to the control
of the judicial department of the government. The power
of Congress is so absolute that it may abrogate even the
provisions of an Indian treaty, which authority arises from
its paramount power over the property of Indians by rea
son of its exercise of guardianship. Congress may in the
exercise of this power determine the rights of Indians to
the occupancy of lands, and, if injury occurs, the relief
must be sought from Congress, and not from the courts."

33
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See also Lone Wolf v. Hitchcock, 187 U. S. 553, 565;
Tiger v. Western Inv. Co., 221 U. S. 286, 55 L. Ed. 738;
Winston v. Amos, 255 U. S. 373; U. S. v. Kagama, 118 U.
S. 375.

The following cases arose under school land grants simi
lar to ours and stress and follow the above rule: Beecher

V. Wetherby, 95 U. S. 517; U. S. v. Thomas, 151 U. S. 577;
Wisconsin v. Hitchcock, 201 U. S. 202; TJ. S. v. Morrison,

240 U. S. 192; Wiscoiisin v. Lane, 245 U. S. 427; U. S. v.
Steams Lumber Co., 245 U. S. 436.

Under the rule of these cases, while the provisions of the
enabling act as to the conveyance of the sixteenth sections
to the state could not operate as a grant in presenti of those
sections until the sections were identified by a survey, yet,
under those decisions, as soon as the survey was made and
the sections sixteen identified, they belonged to the state so

the United States could not thereafter grant them without

the consent of the state.

It is a well recognized principle of law that standing tim
ber belongs to and is a part of the soil and a grant of the

soil grants the title to all timber standing upon it. That
would not apply to a lease or possessory right but there
grew up a rule, which has been well recognized, that an
occupancy right, like an Indian reservation, carried with it
the right to cut and fell from the soil sufficient timber for

fuel and to build the necessary houses, barns, etc. to enable
the occupants to live upon and enjoy their occupancy rights

and that included the clearing of soil to enable the Indians
to grow their crops if they desired to do so. That was un

der the control and supervision of the government while it
held the title, but when that title passed from the govern
ment to the state, under the grant as school lands or swamp
lands or otherwise, that carried with it the government's
title to the soil and to the timber thereon, so that the gov
ernment could not thereafter sell or transfer the title to

the timber to any other party or the right to cut it because
the title to the timber, being a part of the land passed to
the state as grantee under the acts of congress.

In the case of Beecher v, Weaiherby, 95 U. S. 517, the
court said, p. 527:
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"* * * appropriation of the sections [sixteen] to
the State, as already stated, set them apart from the mass
of public property which could be subjected to sale by its
direction."

And all subsequent treaty grants would be subject to the
prior grants of the sixteenth sections although they were
not specifically excepted therefrom, because the government
could not grant any title to what they had already conveyed
to the state by the school sections grant.
Under these general, well established rules, it necessarily

follows that the answer to your questions 1 and 2 is "Yes."
The answer to your question 3 is "No," except such timber
as would be necessary for fuel and construction of build

ings necessary for the proper occupancy of the Indians."
TLM

Taxation—Relevies—Where county levies upon logs in
distress pursuant to sec. 74.01, Stats., for collection of taxes
due on certain lands and such levy in distress is held to be

unwarranted and tax payment made as result thereof to be

under duress, and court orders refund thereof, tax may be

relevied with interest at ten per cent pursuant to provisions
of sec. 75.25.

October 13, 1930.
G. Arthur Johnson,

District Attorney,
Ashland, Wisconsin.

With your letter of October 1 you enclose the complaint,
answer and findings in the case of Edward Hines Hardwood

and Hemlock Company v. Ashland Connty, in which case
it was adjudged that the county should refund to the plain
tiff the taxes collected by a levy upon certain logs in a dis
tress proceedings under the provisions of sec. 74.01, Stats.,
the court holding that there was no tax lien upon the logs
so levied upon, and that payment of the taxes in question
was therefore secured by duress.
You state further that during the pendency of this litiga

tion no tax certificates upon the lands in question were is
sued inasmuch as the taxes had been paid. The court hav-
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ing ordered the refund of these taxes, and no tax certifi
cates having been issued, you inquire what procedure
should be taken to relevy the tax on said lands and what in
terest rate, if any, should be applied to the overdue taxes.
You suggest that in your opinion the county board should

proceed under the provisions of sec. 70.74, Stats., by hav
ing the clerk charge the taxes which remain unpaid on the
lands in question as a special tax to the town in which they
are located. This proceeding would perhaps be proper un
der the decisions of the supreme court in Kaehler v. Dob-
bevpuhl, 56 Wis. 480 and State ex rel. Mihvaukee 'G. L. Co.
V. Arnold, 190 Wis. 602.

However, I am of the opinion that the relevying could be
made under the provisions of sec. 75.25, Stats., quoted be
low :

"If the county board, on making an order directing the
refunding of money on account of the invalidity of any tax
certificate or tax deed, shall be satisfied that the lands de
scribed in such certificate or deed were justly taxable for
such tax or some portion thereof; or, when the treasurer
shall have withheld from sale any delinquent lands under
the provisions of section 74.39, they shall be satisfied that
such lands were justly taxable for such tax or some portion
thereof, they shall fix the amount of such tax justly charge
able thereon on each parcel thereof, and direct the same
to be assessed in the next assessment of county taxes, with
interest thereon at the rate of ten per cent per annum from
the time when such tax was due and payable to the end of
the year in which such tax will be levied; and the county
clerk, in his next apportionment of county taxes, shall
charge the same as a special tax to the town, city or village
in which such lands are situated, specifying the particular
tract of land upon which the same are to be assessed and
the amount chargeable to each parcel and the year when
the original tax was assessed, and certify the same to the
clerk of the proper town, city or village; and the clerk re
ceiving such certificate shall enter the same on the tax roll
accordingly."

Sec. 74.39, Stats., referred to therein contains the follow
ing provision:

"♦ ♦ ♦. i£ treasurer shall discover before the

sale that on account of irregular assessment or for any
other error any of said lands ought not to be sold, he shall
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not offer the same for sale, and report the lands so withheld
from sale to the county board at the next session thereof
with his reasons for withholding- the same."

The error made by the county authorities in levying in
distress upon the logs in question as found and determined
by the court was such an error as to be within the contem
plation of the language of sec. 74.39, above quoted, which
I think brings the matter within the scope of sec. 75.25,
Stats.

You will note that in sec. 75.25, Stats., it is specified that
in such cases interest at the rate of ten per cent per annum
from the time such tax was due and payable to the end of
the year in which such tax will be levied shall be applied.
SB

Bridges and Highways—Counties—Damages—Municipal
Corporations—Villages—County is liable for damages re
sulting from defects in state trunk highway although de
fective part of highway lies within village.

October 14, 1930.
Highway Commission.

Attention K. G. Kurtenacker, Secretary.
You submit the following statement of facts: A claim

has been filed against the county of LaCrosse, growing out
of an injury sustained by a person riding in an automobile,

while passing over United States highway No. 16 in the
village of West Salem. United States highway No. 16 is a
state trunk highway. This portion of United States high
way No. 16 is a concrete street built by the village of West
Salem. There are two dips in the street for drainage pur
poses. The approaches to these dips were marked by a
"Bump" sign, but the sign was recently removed by some
one and was not in evidence at the time that the injury in
question was sustained. The village authorities recently
employed the county highway department to fill in the gut
ter for a distance leading to this dip, and evidently the
"Bump" sign was not replaced.
The question is whether the county or the village, if

either, is liable for the injury.



518 OPINIONS OF THE ATTORNEY GENERAL

Sec. 81.15, Stats., imposes a liability upon municipalities
for damages resulting from defects in highways. That
municipality is liable which is by law bound to maintain
and keep the highway in repair. See Shier v. Gillett, 186
Wis. 392, Stoehr v. Red Springs, 195 Wis. 399, 402, and
XIII Op. Atty. Gen. 249.
Under subsec. (1), sec. 84.07, Stats., the county must

maintain and keep in repair those portions of state trunk
highways lying within cities and villages as well as other
parts. This department has accordingly ruled that a
county is liable for damages resulting from defects in a
state trunk highway although the defective part of the
highway lies within a city, XIII Op. Atty. Gen. 306. That
ruling is adhered to.

It follows that the county of LaCrosse and not the vil
lage of West Salem is liable for damages resulting from de
fects in that portion of the state trunk highway denomi
nated U. S. highway No. 16 lying within the village of
West Salem.

Whether the two dips in the street constituted a defect
or an actionable defect depends upon many facts and cir
cumstances. and no opinion is expressed thereon.

FCS

Mortgages, Deeds, etc.—Under unrecorded lease of Mil

ler Dairy Company to United States government dated
July 1, 1930, and renewal thereunder, lessee cannot be

ejected because of fact of either actual or constructive no
tice to purchasers under foreclosure proceedings.

October 14, 1930.

Ralph M. Immell,
Adjutant General.

In your letter of June 13 you submit for the examination
of this department: (1) Lease of certain lands located in

Fond du Lac for a target range, maneuver, and camp site
entered into between the Miller Dairy Co., lessor, and the
United States, lessee, for a term beginning July 1, 1928 and
ending June 30, 1929, with the option of the government to
renew upon terms and conditions specified therein, provided
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notice be given in writing to the lessor at least one month
before the lease would expire, provided no renewal would
extend beyond June, 1938; (2) two notices of renewal of
the lease for the past two years. You advise that this
lease has never been recorded; that a mortgage upon said
premises has been foreclosed and the parties thereto have
leased the lands in question to others and have ordered the
national guard off the premises. Your department re
quests an opinion setting forth the rights of the govern
ment under said lease.

Sec. 235.49, Stats., provides that every conveyance of
real estate which shall not be recorded as provided by law
shall be void against any purchaser in good faith and for a
valuable consideration. Sec. 235.50, Stats., defines the
term "conveyance" to include leases for a term exceeding
three years. As the parties to the lease only gave notices
of renewal thereof and did not contemplate a renewal re
quiring the making of a new lease each year, the lease was
for a term of ten years and within the scope of sees. 235.49
and 235.50 Stats. See Sheppard v. Rosenlcrans, 109 Wis.

58, 63.
However, it is the opinion of this department that the

parties acquiring title under the foreclosure proceedings
are not purchasers in good faith. From your statement of
facts it does not appear whether the present owners had
actual knowledge of the possession of the United States
government of the lands in question. If the purchasers
did not have actual knowledge of such possession, they are
charged with constructive notice thereof. See Brinkman
V. Jones, 44 Wis. 498, 519. Accordingly, it is our opinion
that the government cannot be ejected from the premises
included under the lease.

AJM
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Automobiles—Law of Road—Violations of sec. 85.03,
Stats., are punishable as provided in sec. 353.27.

October 15, 1930.
Arthur C. Hartman, Director,

Motor Vehicle Division,

Department of State.
You inquire as to whether a person violating sec. 85.03,

Stats., may be prosecuted therefor, and if so, what penalty
is applicable.
No penalty for the violation of this section is specifically

provided in ch. 85, Stats., and it is therefore within
the scope of sec. 353.27, Stats., which imposes a penalty for
misdemeanors for which no other penalty is provided. See
Op. Atty. Gen. XVIII 693, and XIX, 308. The penalty
prescribed is imprisonment in the county jail not more
than one year or by fine not exceeding two hundred and
fifty dollars.
SB

Corporations—Foreign Corporations—Real Estate—Real
estate brokers' board has authority to require foreign cor
poration to comply with ch. 226, Stats., before granting it
brokers' license.

October 16, 1930.
Russell A. Clark, Secretary,

Real Estate Brokers' Board.

You ask the attorney general for his opinion as to
whether your board is justified in requiring a foreign cor
poration applying to the board for a real estate brokers' li
cense to first comply with ch. 226, Stats., pertaining to
foreign corporations, before granting such foreign corpora
tion a real estate broker's license.

Subsec. (1), sec. 136.05, Stats., provides that the real
estate brokers' board may prescribe the form of the appli
cation for a broker's license, and par. (e) authorizes the
board to procure

"Such further information as the board may reasonably
require to enable it to determine the trustworthiness of
each applicant, including each member of the firm, or each
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officer of the corporation, and his or their competency to
transact the business of a real estate broker or salesman in
such manner as to safeguard the interests-of the public."

That this provision authorizes the board, before granting

a license, to require that the nonresident applicant comply
with all legal requirements, seems elementary and clear.

Under a similar provision in the former law and under the
present one, the real estate brokers' board has given this
provision a practical interpretation for over ten years.

The present board and its predecessors, ever since the first
real estate brokers' law was enacted, have felt so author

ized, and demanded of foreign corporations that they com
ply with ch. 226 before being licensed by the board. This
practical construction and the weight that should be given
it in the light of the statutory provision above quoted, leads
to the conclusion that the board has authority to demand
compliances as it has done, and it is further the opinion of
this writer that sound administration of the real estate

brokers' law demands a continuance of this requirement.

FWK

Appropriations and Expenditures—Indigent, Insane, etc.
Public Officers—Board of Trustees of County Institutions—
Whether board of trustees of county institutions and out

side aid may grant outside aid after funds appropriated
and budgeted for that purpose have been expended, de
pends upon authority such trustees have, for which answer
appropriate county board resolutions must be examined.

October 16, 1930.

E. L. Kennedy,

District Attorney,

Rhinelander, Wisconsin.

You ask the opinion of the attorney general whether the
board of trustees which has jurisdiction over the county

home as well as jurisdiction of county poor relief outside of
the county home may continue to give aid outside of the
county home when the funds allotted for outside poor relief
in Oneida county have been exhausted. You indicate that
the county board at its annual meeting in November, 1929,
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appropriated a certain amount for the care of the poor and
that this amount was budgeted for two purposes; first, for
the poor in the institution and, second, for those outside the
institution. You do not indicate whether the board of

trustees or the county board made the division. You state
that over a month ago the trustees had used all the money
budgeted for outside aid. You state further that there is
still a small balance with which to run the institution, but
that the balance is not large enough to properly operate the
institution for the balance of the year.

I assume you refer to the balance of the fiscal year as
provided by subsec. (7), par. (a), sec. 46.18, Stats.

Subsec. (1), sec. 49.04, Stats., provides that the county
board of each county shall have the care of poor persons
within the county who have no legal settlement in the town,
city or village where they may be. This subsection pro
vides that the county board shall see that such poor persons
are properly relieved and taken care of at the expense of
the county.

Subsec. (2), sec. 49.14, Stats., provides that the trustees
and the superintendent of the county home shall have juris
diction of county poor relief outside of the county home.
Subsec. (3), sec. 49.14 provides that in counties where a
county home is not established the board of trustees and

superintendent shall have charge of county relief or that
such relief may be provided for "in such other manner as
they [the county board] shall direct."

Subsec. (1), sec. 46.18, Stats., provides for the manage
ment of the county home by a board of trustees "subject to
regulations approved by the county board."

It is apparent that, whether outside county poor relief is
administered through a board of trustees and superintend
ent or otherwise, the final control of such relief is with the
county board. In your statement of facts you do not indi
cate the control asserted by the county board over aid
granted by the board of trustees. The answer to your
question, it would seem, would depend upon what authority
the trustees have in the granting of relief of the poor.
This would be ascertained by examining the appropriate
resolution of the county board. In the absence of other ad
ditional authority, it would seem the amount appropriated
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would limit the amount of aid that the board of trustees

may provide. In the case of outside county relief the
county is directly liable, and whether such relief may or
shall be given by the board of trustees depends entirely
upon the authority under which such board of trustees
operates. As indicated above, the necessary county board
resolutions will have to be examined to ascertain what such

authority is.
FWK

Elections—Recount Proceedings—Petition for recount of
ballots cast in second precinct of 7th ward of city of Mad
ison for precinct committeeman was filed too late.

October 16, 1930.

Fred Risser,

District Attorney,

Madison, Wisconsin.

In your letter of October 10 you ask the opinion of the
attorney general as to whether a petition for a recount of
the ballots cast in the second precinct of the seventh ward
in the city of Madison for precinct committeeman was filed
within the legal time limits under the following circum
stances :

The board of canvassers of Dane county convened and
made an official canvass of the votes cast at the primary.
September 26 was the last day of the meeting of the board.
On October 8 the petition was filed with the county clerk
requesting a recount of the ballots above indicated.

Sec. 5.29, Stats., by reference to sec. 6.66, Stats., makes
the provisions found in sec. 6.66 relate to the recount of
ballots cast at primary elections. Petition of Anderson,
164 Wis. 1, 159 N. W. 559.
The statute applicable to a recount is sec. 6.66 and pro

vides: if

"(1) Whenever any candidate, * * * voted for at
any election within three days after the last day of the
meeting of the board of county canvassers ♦ * * shall
file with the county clerk * * _ * a verified petition set
ting forth that he was a candidate for a specified office
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*  * * and that he is informed and believes that a mis
take or fraud has been committed in specied precincts in
the counting or return of the votes cast for the office for
which he was a candidate, * * * or specifying any
other defect, irregularity or illegality in the conduct of said
election, said board of county » * * canvassers
*  * *_ shall reconvene on the day following the filing of
said petition and proceed to ascertain and determine the
facts alleged in said petition and make correction accord
ingly and recount the ballots in every precinct so specified
in accordance therewith. * * *"

In my opinion you are absolutely right in holding that
the petition for recount filed on October 8 was filed too late,
as the statute clearly commands, such petition should have
been filed within three days after September 26, 1930, the
last day of the meeting of the board of county canvassers.
FWK

Taxation—Refunds— Statute of Limitations — Where
judgment requiring repayment of taxes illegally assessed is
rendered against city and paid and seasonable demand for
credit therefor made upon county treasurer pursuant to sec.
74.73, Stats., credit must be given notwithstanding that
city did not avail itself in suit of defense afforded by limi
tation of time within which such action may be brought.

October 22, 1930.
Bruce M. Blum,

District Attorney,
Monroe, Wisconsin.

You state that the city of Monroe, Wisconsin, has made
demand upon Green county, Wisconsin, for credit for taxes
unlawfully levied and collected pursuant to sec. 74.73, Wis.
Stats., upon the following facts:

"During the years 1921 to 1926 inclusive the stockholders
of shares of capital stocks of the banks of the city of Mon
roe were taxed upon said shares, which taxes were paid by
the banks as agents of their stockholders and said taxes
were collected by the city of Monroe.
"The proportionate share of said taxes belonging to

the state of Wisconsin and Green county, Wisconsin, was
paid over to the county treasurer of said county in pursu
ance to the statutes in such cases made and provided.
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"That said taxes were protested by said banks and ac
tions commenced to secure the return of said taxes as fol
lows :
"The Citizens Bank of Monroe, Wisconsin, filed suit

against the city of Monroe within the year as required by
statute in each case.
"The First National Bank of Monroe filed suit against

Green county within the two year period but failed in one
particular instance within one year to file suit against the
city of Monroe.
"The suits so filed against the county were filed after the

time for filing suits against the city would have elapsed."

You state further that in the suit against Green county a
stipulation was entered into by the county, the city of Mon
roe and the plaintiff bank, as follows:

"* * * That the said city of Monroe be interpleaded
and made the defendant in said action; that Green county,
Wisconsin be dismissed as a defendant and discharged of
all liabilities to the said First National Bank of Monroe in
said action; and that the said Green county, Wisconsin
waives costs in said action."

Thereafter, as set forth in the several demands upon the
county treasurer which you enclosed, the numerous actions
of each bank were consolidated and judgments were ren
dered thereon by consent against the city. The city now
demands credit from the county treasurer in accordance
with such consent judgments pursuant to the provisions of
sec. 74.73, Stats.

Upon the facts above set forth you inquire as follows:

1. "Can the city demand and enforce credit for taxes
compromised with the banks in any instance?

2. "Can the city demand and enforce credit for taxes
compromised where the action was not started against the
city within the time limited by statute for commencing the

' same, evp _ though action was commenced against the
county within the two year period?

3. "In case the city, under any of the above circum
stances, would be entitled to a refund or credit would it
be entitled to interest thereon?"

The answer to your first question is in the affirmative.
See State ex rel. Danielson v. Washhush, 198 Wis. 93, 95.
Your second question is also answered in the affirmative

under the facts above set forth. The city could, no doubt,
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have pleaded the one year limitation for such actions found
in sec. 74.73, Stats., as a defense, and thereby escaped lia

bility. It apparently did not do so and the judgments were
rendered accordingly. Even the state must plead a statute
of limitation in order to obtain the benefit thereof. Baxter

V. State, 10 Wis. 454. A valid judgment having been ren

dered requiring the refund of the taxes illegally assessed,
a demand for credit from the county treasurer pursuant to

the provisions of sec. 74.73, Stats., is, I think, proper.
You further inquire whether, in the event the city is en

titled to credit as above indicated, it would be entitled to
interest thereon. Subsec. (2), sec. 74.73, Stats., provides
that the city shall be credited with "the whole amount of
such state and county tax as paid into the county treasury
and the county's and state's proportionate share of the tax
able costs and expenses of suit, as the case may be."
The statute does not direct the inclusion of any other

items.

• A similar provision is made for the state treasurer to

credit the county treasurer for the state tax and the state's
share of the expenses. It should be sufficient to advise the
state treasurer of the facts and request the credit indicated.
The provision of sec. 74.73, (2), Stats., that the credit

shall be allowed by the county treasurer on the settlement
for the taxes of the ensuing year relates, I think, to the
year ensuing after the county treasurer has been placed in
possession of the facts necessary to such action. From the

papers submitted it appears that payments to the banks
were made by the city respectively on February 1, 1928,
February 1, 1929, and February 1, 1930. The demand for
credit was made on March 21, 1930. In view of the fact
that these various actions were consolidated for the pur
pose of effecting a complete settlement, the demand for
credit appears to have been made seasonably.

SB
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Elections—Registration—Voting by affidavit does not ac
complish permanent registration under sec. 6.16, Stats.

October 22, 1930.

James R. Durfee,
District Attorney,

Antigo, Wisconsin.

You inquire as follows:

"A, a nonregistered elector, votes by affidavit at the pri
mary election held in the city of Antigo on September 16th,
as provided by sec. 6.44. His name is recorded as voting
by affidavit as provided in sec. 6.16, subsec. (7), Wisconsin
statutes 1929. Is it necessary for him to thereafter regis
ter as provided in sec. 6.16 to vote at the general election
held November 4?"

In order to register under the provisions of sees. 6.14 to
6.18, Stats., certain specific information must be supplied
as required in the affidavit form, the original and duplicate
of which must be signed by the applicant. The facts given
must include birthplace, occupation and naturalization data
if born in a foreign country. A person voting by affidavit
on election day pursuant to the provisions of sec. 6.44,
Stats., is not required to supply all of the above information
and, if such voting by affidavit constituted registration, the
required information would not be supplied and the records
would be in that respect incomplete.
Voting by affidavit pursuant to the provisions of sec.

6.44, Stats., is a temporary expedient relating only to the
election at which it is used and does not accomplish perma
nent registration. See XVII Op. Atty. Gen. 525.
The elector in question must, therefore, register as pro

vided in sec. 6.16 Stats., in order to vote at the general elec
tion in November without again voting by affidavit.
SB

- IS
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Taxation—Apportionment—State tax levy and appor

tionment thereof as provided by subsec. (1), sec. 70.59,
Stats., shall be made by secretary of state and such officer
is not required to obtain consent of governor for such levy.

October 23, 1930.

Theodore Dammann,
Secretary of State,

You ask for an opinion of the attorney general as to
whether the state tax levy as provided by subsec. (I), sec.
70.59, Stats., requires the approval or consent of the gover
nor.

Subsec. (1), sec. 70.59, Stats., reads as follows:

"The secretary of state shall annually apportion the state
tax levied for the year and all other taxes which he is di
rected by law to levy as or in the manner of a state tax
among the several counties according and in proportion to
the relative valuation of each county to the aggregate valu
ation of the whole state; and shall carry out opposite the
name of each county on the list aforesaid the amount of
such taxes apportioned thereto and thereupon; and on or
before the fourth Monday of October in each year he shall
certify to the county clerk of each county the amount of
such taxes apportioned to and levied upon his county, and
all other special charges which he is required by any law
to make in any year to any such county, to be collected with
the state tax. He shall then charge to each county the
whole amount of such taxes and charges so assessed, and
the same shall be paid into the state treasury as provided
by law."

Unless provision may be found in the statutes elsewhere
directing that such annual levy be approved by the gover
nor, it would seem clear that the responsibility of deter
mining the amount of levy and thereafter apportioning
it, rests with the secretary of state. This is emphasized
by the practical construction given this subsection in prac
tice. The state officer in charge of the mechanics of mak
ing such levy in the secretary of state's office informs me
that except for last year, the approval of the governor has
never been obtained. Such officer informs me too that the
approval of the governor of a year ago was requested by
the secretary of state as a matter of courtesy and not be-
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cause the secretary of state questioned the interpretation
given to this section for many years previous thereto.

Sec. 2, ch. 169, Laws 1929, amended subsec. (2), sec.
70.59 by providing that the secretary of state shall have
the consent of the governor in making the levy and appor
tionment as provided therein. Previously the consent of
the governor was not necessary. The consent of the gov
ernor is only necessary, however, as provided in subsec.
(2), sec. 70.59 when "it shall appear before the apportion
ment and certification of such state tax, as above pre
scribed, that the appropriations made by the legislature
and existing laws exceed the amount of state tax levied to

meet the expenses of the year for which such tax was
levied." I do not understand from your letter, however,
that that appears to be the situation. You are not raising
a question with respect to this provision in subsec. (2).

Sec. 5, art. VIII, Const., provides:

"The legislature shall provide for an annual tax sufficient
to defray the estimated expenses of the state for each year;

In accordance with the mandate of the constitution the

legislature has provided for an annual tax levy. While sec.
20.255, Stats., does not specify what state officer shall set
aside out of the state's share of the proceeds of the income
tax the amounts required to meet the appropriations made
by certain sections referred to in sec. 20.255, Stats., and
while this section does not specify the state officer who
shall apply the remainder "as far as it will reach, toward
the remission of the taxes on property for the support of
the university, the normal schools and the common schools,
in the order named" the constitution has provided that the
secretary of state shall be the officer who keeps the record
of the official acts of the legislature and in sec. 2, art. VI
the constitution makes the secretary of state the auditor
and as such he "shall perform such other duties as shall be
assigned him by law."

If subsec. (1), sec. 70.59 is read in the light of the con
stitutional provision just cited, it is logical to assume that
the secretary of state is the constitutional officer whose duty
it is to make the levy and apportion it. The consent of the

34
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governor to the preparation and apportionment of such a
levy is not necessary. Only an amount in the levy neces
sary to take care of the deficiency as provided for in subsec.
(2), sec. 70.59, Stats., shall have the consent of the gov
ernor.

FWK

Bridges and Highivays—Operation—Maintenance—Re
moval of snow or erection of windbreaks is "maintenance"
of bridges within meaning of par. (d), subsec. (1),
sec. 84.10, Stats.; but lighting is not, being "operation" of
bridge; and employment of bridge tender is not, being "op
eration" of bridge, except in so far as engaged in actually
maintaining bridge, i. e., keeping up and preserving same.

October 24, 1930.

Frank B. Keefe,

District Attoi-ney,

Oshkosh, Wisconsin.

You submit the following statement of facts: A swing
and lift bridge is located over the Wolf river on state trunk
highway No. 16 at Winneconne. Maintenance funds were
allotted for this bridge under the provisions of subsec. (4),
sec. 20.49, Stats. This allotment was made pursuant to the
provisions of par. (d), subsec. (1), sec. 84.10, Stats, which
provides as follows:

"There shall be set aside for the maintenance of bridges
constructed, reconstructed, or purchased under the pro
visions of sections 87.02 and 87.03 and free bridges located
on the state trunk highway sptem or connecting streets in
cities of the fourth class which have a length, not includ
ing approaches, of three hundred feet or more, or a swing
or lift span, the sum of seventy-five thousand dollars. All
matters relating to the maintenance of such bridges shall be
under the jurisdiction and complete control of the state
highway commission."

The question is whether "maintenance," within the mean
ing of the above quoted provision, includes (a) the lighting
of the bridge, (b) the employment of a bridge tender to
operate it and keep it in condition, (c) the removal of
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snow from the bridg'e, and (d) the erection of windbreaks
thereon during the winter season.

The answer depends in part upon whether the items
listed are to be classified as a part of the maintenance of the

bridge or as a part of the operation of the bridge. Also
involved is the inquiry as to whether "maintenance" as
used in the above quoted statute includes "operation."
The word "maintenance" is a large term whose meaning

depends upon the surrounding circumstances and the con
nection in which it is applied. 38 C. J. 338. The supreme
court of this state has held that the maintenance of a via

duct or bridge involves keeping up, preserving, and re
building the same in case of destruction. State ex rel. Bod-
denkagen v. C. M. & St. P. R. Co., 164 Wis. 304, 308. Sub
stantially the same definition was given by the Maryland
court under a statute of that state authorizing the state

roads commission to maintain bridges connecting state

highways. Huffman v. State Roads Commission of Mary
land, 137 Atl. 358, 364, 152 Md. 566. It has been held that
the cleaning of streets is "maintaining" them, being a
necessary part of keeping the streets in suitable condition
for travel. Connor v. City of Manchester, 60 Atl. 436, 437,
73 N. H. 233.

The words "operate" or "operation" on the other hand,
ordinarily have a different signification than the words
"maintain" or "maintenance." To "operate" is to put into
or continue in operation and activity. 46 C. J. 1111, State
V. Canadian Pac. Ry. Co., 134 Atl. 59, 61, 125 Me. 350.
"Operating" a drawbridge includes opening and closing the
draw. Portage Lake Bridge Co. v. Wright, 44 N. W. 498,
500, 78 Mich. 426.
The following statutory provisions relating to bridges

and highways shed considerable light upon the questions
involved herein.

Subsec. (1), sec. 87.05, Stats., provides to the effect that
the operation of any bridge constructed, reconstructed or
purchased under the provisions of sec. 87.02 shall be under
the management of the governing bodies of the respective
municipalities in which it is located and such municipali
ties shall assume all operating costs, including the cost of
lighting. Subsec. (2) of the same section provides to the
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effect that all matters relating to maintenance of bridges
constructed, reconstructed or purchased under the provi
sions of sec. 87.02 shall be under the jurisdiction and com
plete control of the state highway commission and the cost
of said maintenance shall be the direct obligation of
the state.

Par. (a), subsec.^ (5), sec. 84.07, Stats., relating to the
maintenance of state trunk highways, provides to the effect
that whenever a street highway or alley is maintained by
any town, village or city, the town, village or city shall
make every reasonable effort to keep the same open for all
travel during the winter months. Par. (b), the same sub
section, provides to the effect that whenever any highway
or street shall be maintained by the county, such mainte
nance shall in no way impose upon the county the duty of
keeping such highway or street free from snoiv and open
for travel during the winter season. But, the removal of
snotv on said streets and highways shall be the duty of the
town, village or city in which they lie, and the provisions of
par. (a) of said subsection shall apply. However, any
county board may provide that the county will remove
snow during the winter season from any highway or street
maintained by the county.
By the provisions of subsee. (3a), sec. 82.06, Stats., the

county highway committee is empowered to enter private
lands for the purpose of erecting or removing such fences
as may be necessary to keep highways reasonably free from
snow and open for travel during the ivinter season.
From the foregoing it is seen that the cited statutory

provisions relating to bridges, which include a subject mat
ter similar to that included in the above quoted par. (d),
subsec. (1), sec. 84.10, Stats., make a distinction between
the maintenance of a bridge and the operation thereof, and
include lighting as an operating cost.

It is likewise seen that the statutes recognize snow re
moval and the erection of devices to keep highways free
from snow to be a part of the maintenance of highways. It
would seem that the same conclusion should be made with
respect to bridges.
Upon consideration of these various statutory provi

sions, as well as consideration of the general rules above
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recited, the conclusion is that "maintenance" as used in par.
(d), subsec. (1), sec. 84.10, Stats, does not include "opera
tion," and the following specific answers are given :

(a) The lighting of the bridge is part of the operation
of the bridge.
.  (b) The employment of a bridge tender is part of the
operation of the bridge except in so far as he may be en

gaged in actually maintaining the bridge, i. e., keeping up
and preserving the same.
(c) The removal of snow from the bridge is part of the

maintenance of the bridge.
(d) The erection of windbreaks on the bridge during the

winter is part of the maintenance of the bridge.

FCS

Building and Loan Associations—Cancellation of mem

ber's stock does not enable building and loan association to
transfer note and mortgage to accommodation maker who
offers to pay full amount due on such note.

October 25, 1930.

C. F. Schwenker,

Commissioner of Banking.

You ask the following question:

"After a six months' default on the part of a borrower
in a building and loan association, and after the building
and loan association has canceled the stock, pursuant to
sec. 215.19, and the original note being signed by an accom
modation maker, then, in such case, after such stock has
been canceled, has the building and loan association the
right to transfer such note and mortgage to the accommo
dation maker, who offers to pay the full amount due
on same; or, in such case, after the cancellation of the stock,
must the building and loan association actually commence
foreclosure under their note and mortgage, the accommoda
tion maker having tendered an offer to pay the same?"

The cancellation of the stock does not enable the building
and loan association to transfer a note and mortgage to the
accommodation maker who offers to pay the full amount

due on such note. As stated in the opinion rendered to
you on September 20, 1930, (p. 474), this office held in IV



534 Opinions of the Attorney General

Op. Atty. Gen. 3, that the note and mortgage given to a
building and loan association are not only nonnegotiable

but also nonassignable. If that opinion had held that a
building and loan association merely lacks the power to as
sign the note as long as the member's stock is in existence,

then a cancellation of the stock would undoubtedly enable
the building and loan association to assign the note and
mortgage. The opinion, however, definitely held that notes

given by stock holders of building and loan associations are

not assignable while the association is a going concern.
Assuming the existence of a nonassignable note, it is diffi
cult to see how the cancellation of the member's stock can

change the character of the note—it still remains nonas
signable.

The question arises, however, as to whether the presence
of an accommodation maker can change the character of the
note. It is recognized that an accommodation maker who

pays a note is entitled to the right of subrogation. In the
ordinary case the right of subrogation would entitle the ac

commodation maker to an assignment of the note and mort
gage. The difficulty in the present case is that the note and

mortgage are nonassignable, and hence cannot be assigned
regardless of any right of subrogation. The building and
loan association law apparently did not contemplate accom
modation makers and hence provided no machinery for
giving adequate protection to such accommodation makers.
ML
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Navigable Waters—Purprestures—Public Officers—At-
toi'ney General—Powers of attorney general in this state

are strictly limited by constitution (sec. 3, art. VI) to such
only as "shall be prescribed by law." (State v. Milwaukee
E. R. & L. Co., 136 Wis. 179, 190.)

To maintenance of action by attorney general ex officio
and sua sponte it is therefore essential to point to some

statute authorizing it. Such rule governs with respect to
requested action.

October 27, 1930.

Theodore G. Lewis,

City Attorney,

Madison, Wisconsin.
In answer to your recent letter addressed to the attorney

general, requesting his consent to your bringing an action
in his name for the abandonment of certain boat houses

existing on the shore of Lake Monona, and which are
claimed to constitute purprestures, under the authority of

the case of Attorney General ex rel. Askew v. Smith, 109
Wis. 532, you are advised that it is the opinion of this de
partment that such an action may not be maintained under
the circumstances detailed by you, unless and until the at
torney general is so requested in the premises by the gover
nor under the provisions of sec. 14.12, Stats., or by the
governor or either branch of the legislature under the pro
visions of sec. 14.53, subsec. (1), Stats.

It is thought that under the law, as it exists today, the
attorney general is not authorized to proceed with the com
mencement of the suggested action on his own initiative.
His powers are those only which the legislature has pre
scribed. (See sec. 3, art. VI, Const.)
Our supreme court has consistently held since the rule

announced by it in the case of State v. Milwaukee E. R. & L.
Co., 136 Wis. 179, 190, that in this state the attorney gen
eral has no common law powers or duties. His duties
spring from the statute, and he must find authority in the
statute when he sues in the circuit court in the name of

the state or in his official capacity. (See also State ex rel.
Haven v. Sayle, 168 Wis. 159, and State v. Snyder, 172 Wis.
415.) This particular question was not passed upon by the
court in the Askexv-Smith case, supra.
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Assuming, as this opinion holds, that the law in this
state does not authorize the attorney general to commence
and maintain the action suggested by you, on his own initi
ative, it is our opinion that his consent to you to maintain
such an action would avail you nothing.
HAM

Loans from Trust Funds—Taxation—Trust funds of
state departments lent by annuity and investment board un
der provisions of ch. 491, Laws 1929, and property ac
quired by state on foreclosure become state property and
exempt from taxation under provisions of sec. 70.11, subsec.
(1), Stats.

October 28, 1930.
Annuity and Investment Board.

Attention Albert Trathen, Director of Investments.
You say that under ch. 491, Laws 1929, your board took

over various trust funds. Some of these funds have invest

ments in farms, having acquired exclusive title to some
through foreclosure.
You ask if that property is taxable or exempt under the

provisions of sec. 70.11 subsec. (1), or other .statutes.
Sec. 70.11 provides the property in this section exempt

from taxation is (1) that owned exclusively by this state.
That provision is to be given liberal construction under the
rule of Aberg v. Moe, 198 Wis. 349.

Sec. 25.17 subsec. (1), gives the state annuity and in
vestment board exclusive control of the investment and
collection of all moneys loaned or invested from any such
funds and subsec. (3) requires such loans to be made by
the board in the name of the state, so in case of default and
foreclosure if bid in by the state or if compromised under
the provisions of subsec. (4) by quit claim deed from the
mortgagor, the property would become state property
within the provisions of sec. 70.11 (1), and that would be
true if sold on contract and forfeited to the state. So I
think under the provisions of the statute it would be exempt
from taxation while so owned by the state.
TLM
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Counties—Soldiers' Relief Commission—County board
of Polk county may not employ assistant secretary for
county soldiers' relief commission.

October 28, 1930.

James L. McGinnis,

District Attorney,

Amery, Wisconsin.
In your communication of October 24 you ask the attor-

ey general whether the county board of Polk county may
employ an assistant secretary for the county soldiers' relief
commission or whether the employment of an assistant
secretary for such commission is limited to counties having
a population of 100,000 or over.

It is my opinion, in agreement with your conclusion, that
according to sec. 45.15, Stats., an assistant secretary for
the soldiers' relief commission may be employed only in
counties having a population of over one hundred thousand.

*  * The board of any such county may provide for
the employment of an assistant secretary of the soldiers'
relief commission" I'efers back to "any county having a pop
ulation of one hundred thousand or over according to the
last previous census."

FWK

Public Health—Basic Science Law—Determination of
whether diploma presented by applicant is from reputable
professional college is matter for decision of state board of
medical examiners.

October 30, 1930.

Dr. Robert E. Flynn, Secretary,
Board of Medical Examiners,

LaCrosse, Wisconsin.
In your letter of October 24 you refer to our opinion to

Dr. Wilbur N. Linn, dated June 11, XIX Op. Atty. Gen. 307,
and letter dated June 16 with respect to the requirements
for admission to the examination conducted by your board
as a condition precedent to the issuance of certificates
authorizing the practice of medicine and surgery.
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You state that several students who presented diplomas
evidencing the award of the degree of Bachelor of Science
in Medicine from Marquette University were admitted to
the examination, although they had not been awarded the
degree of Doctor of Medicine. You state further that
each of these applicants has subsequently been awarded the
degree of Doctor of Medicine. You then inquire whether,
under these circumstances, if their grades in the examina
tion justify such action, they should be granted certificates
authorizing them to practice medicine and surgery.
As pointed out in our previous communications, a condi

tion precedent to the admission of an applicant to such an
examination is the presentation of a diploma from a re
putable professional college. Whether the diploma evi
dencing the award of the degree of Bachelor of Science in
Medicine, was, in fact, awarded by the School of Medicine
of Marquette University or by the College of Liberal Arts
in that institution, it evidenced, according to the catalogue
of the School of Medicine for 1929-1930, at page 31 thereof,
that the recipient thereof had completed the medical course
of the School of Medicine. The School of Medicine is
a part of Marquette University, and a diploma issued under
the auspices of Marquette University, evidencing the fact
that the recipient had completed the medical course in that
institution, measurably, I think, conforms to the require
ments of the statute. However, it is not for this depart
ment to determine the fact as to whether the diploma in
question was, in fact, a diploma from a reputable profes
sional college within the meaning of the statute. That is a
determination which must be made by your board.
Inasmuch, however, as the applicants have now received

the degree of Doctor of Medicine, presumably without pur
suing any further studies than those which had been com
pleted at the time that they took the examination of your
board, the question appears to be largely academic, and, if
the applicants' grades in the examination so justify, I see no
reason why they should not at this time be awarded their
certificates, without submitting to another examination,
even though it should be the opinion of the board that the
diploma presented prior to the examination was insufficient.
SB
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Dairy and Food—Soda Water Beverages—Licenses to
sell soda water beverages are governed by same rules as to
location of premises, term of license and review as apply to
licenses for manufacture and bottling of such beverages.

October 30, 1930.

Harry Klueter, Chief Chemist,
Department of Agncnltitre and Markets.

I quote your letter of October 23:

"The department of agriculture and markets is in need
of an interpretation of sec. 98.12, Stats., relating to the
licensing of persons, hrms or corporations engaged in the
business of manufacturing or bottling or selling soda water
beverages. This statute in its present form is the result of
an amendment to sec. 98.12, Laws 1927, as brought about
by ch. 96, Laws 1929.
"This section before amendment applied t9 those engaged

in the business of manufacturing or bottling soda water
beverages and one subsection of the chapter dealt specifi
cally with the date on which licenses issued were to expire,
another subsection dealt with the form of application
blank, and the information contained thereon, which was to
be furnished by the department on request, and the statute
specifically stated that the name and address and the exact
location of the factory for which a license was requested be
furnished. , ̂  ,
"Ch. 96, Laws 1929, amending sec. 98.12, extended the

field of licensing to those engaged in selling soda water bev
erages either at wholesale or retail independent of manu
facture and bottling. Recent supreme court decisions
clearly interpret the statute to apply to sellers even though
they be neither manufacturers nor bottlers. This amend
ment was brought about by adding the words, 'or of selling
such beverage' in the first subsection. The only other
change made by the amendment was the addition of subsec.
(10). The questions now raised are:
"1. Does the fact that subsec. (2) relating to the exact

location of the factory was not amended to include the ex
act location of the place where soda water beverages are
sold, make it possible for a person holding a license to
move his place of business from one location to another and
use a license granted him by this department for selling at
a specific location?
"2. Does the fact that ch. 96, Laws 1929, does not amend

subsec. (4) relating to the date of expiration for those en
gaged in the manufacture or bottling of soda water bever
ages by specifically stating, 'or the selling of soda water
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beverages' mean that a license granted for the sale of soda
water beverages does not expire?
"I respectfully invite your attention to the fact that in

the various licenses issued by this department the laws
either specifically fix a date of expiration or have been con
strued to expire either at a given date or one year from date
of issue. I refer you to an opinion from your department
rendered to Herman R. Salen, district attorney, Waukesha
copty, Waukesha, Wisconsin, dated September 18, which
raises the question of expiration of a license issued under
the provisions of sec. 129.14."

In answer to question (1) I am of the opinion that a li
cense authorizing the sale of soda water beverages must
relate to a specific location, and that if a licensee moves his
place of business to a new location a new license is re
quired. The insertion of the words "or premises" after the
word factory in subsec. (1), sec. 98.12, Stats., by ch. 96,
Laws of 1929, substantiates this conclusion. Moreover,
under the provisions of subsec. (2) the department may
reasonably require the applicant to furnish information as
to the exact location of his place of business. Again, this
view is supported by the fact that by subsec. (10) the
premises of the licensed dealer are subject to search by any
peace officer.

In answer to question 2, I am of the opinion that in
enacting ch. 96, Laws 1929, it was the legislative intent that
licenses authorizing the sale of soda water beverages should
be for the same term and subject to the same general condi
tions as theretofore applied to licenses for manufacturing
or bottling such beverages. The failure of the legislature
to amend subsec. (4) in this respect was an obvious over
sight. You will note that subsec. (7), relating to review,
also contains no language relating to licenses for sale only,
but it could not be reasonably inferred from that fact that
the legislature intended to deny an applicant for a dealer's
license the right of review in the courts upon refusal of his
application or the revocation of his license. Such an in
terpretation might result in the laws being held to be un
constitutional, and it is a cardinal rule of construction that
an act will be so construed as to meet constitutional require
ments if such a construction is reasonably possible. When
the section is considered as a whole it is plain, I think, that
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the new material introduced by eh. 96, Laws 1929, was in
tended to place dealers in soda water beverages in the same
status, so far as the license is concerned, as that theretofore
occupied by persons engaged in manufacturing and bottling
such beverages. The above construction of the statute
lends additional force to the conclusion reached with re

spect to question 1.

SB

y.-X
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Bridges and Highways—Counties—Apportionment of
Costs—Under sec. 87.02, subsec. (3), par. (b), Stats., one
half of estimated costs of bridge is to be apportioned to
counties' benefits in proportion to such benefits, subject only
to maximum limitations imposed.

November 3, 1930.

K. G. Kurtenacker, Secretary,

Highway Commission.
In your letter of October 24, 1930, you request an inter

pretation of the provisions of sec. 87.02, subsec. (3), par.
(b), Stats., as applied to the construction of a bridge in
which two counties participate, the cost of which is so great
that one-half of such cost is greatly in excess of the maxi
mum apportionment to the two counties, namely, $100,000.
The statute in question is as follows:

"When such bridge project is on the state trunk highway
system or on a road or street in a city of the fourth class
forming a direct connection between portions of the state
trunk highway system, the county or counties shall pay fifty
per cent of the cost thereof, but no county shall be required
to pay more than one hundred thousand dollars towards the
cost of any such project when only one county is benefited,
or more than fifty thousand dollars when more than one
'county is benefited. The balance of such cost shall be paid
by the state. If more than one county is deemed especially
benefited, the counties' shares shall be apportioned to each
in proportion to the special benefits respectively derived as
determined by the state highway commission. Any county
which is in such reasonable proximity to such bridge as
to be deemed directly served thereby may be so determined
to be especially benefited although it does not actually
border upon such navigable water and although no part of
such bridge is located within its borders. The county board
may assess not to exceed forty per cent of its share of the
cost of any such bridge project against the municipalities
deemed to be especially benefited. All assessments against
municipalities under this section shall be certified to the
clerks thereof within five days after the adjournment of
the county board. Each such municipality through its
board or council shall then provide the amounts so assessed
in any manner by which funds may be lawfully provided."

The statute above quoted plainly directs that one half of

the estimated cost of the bridge shall be apportioned to the
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interested counties in the ratio of the special benefits to be
derived by each as determined by the commission. This
apportionment, however, is subject to the maximum limita
tion of §50,000 per county when more than one county is
benefited. If the benefits of any county, as apportioned,
exceed this amount the county nevertheless pays only
$50,000. The following illustrations may serve to make
the matter more clear.

(1) Estimated cost of bridge §1,000,000.00
One-half estimated cost of bridge 500,000.00
Benefits as determined applied to
one-half of estimated cost.
County "A" 80% 400,000.00
County "B" 20% 100,000.00
Each county pays maximum 50,000.00

(2) Estimated cost of bridge 200,000.00
One-half estimated cost of bridge 100,000.00
Benefits as determined applied to
one-half of estimated cost.
County "A" 80% 80,000.00
County "B" 20% 20,000.00
County "A" pays maximum 50,000.00
County "B" pays ^ 20,000.00

(3) Estimated cost of bridge 100,000.00
One-half estimated cost of bridge 50,000.00
Benefits as determined applied to
one-half of estimated cost.
County "A" 80% 40,000.00
County "B" 20% 10,000.00
Maximum limit not reached and
counties pay in direct ratio to bene
fits.

Thus the apportionment in relation to benefits applies di
rectly in the final result only when the estimated cost is
such that the apportionment of one half thereof to the vari

ous counties in no case exceeds $50,000 for any county. No
county, however, is required in the final result to pay more
than it is benefited under the commission's findings.

If it were attempted to interpret the statute in such
manner as to preserve in all cases the direct ratio of bene
fits in the final result, it would be necessary to permit

counties which are benefited in an amount in excess of
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?50,000 to pay less than that maximum amount, which
would not be in harmony with the plain language of the
statute.

SB

Trade Regulation—Grain and Warehouse Com^nission—
Warehouse Receipts—Company which conducts private
warehouse not in city of Superior may not be declared pub
lic warehouse by grain and warehouse commission because
it issued warehouse receipts to itself for convenience in
dealing with its parent corporation.

November 5, 1930.

Grain Warehouse Commission.

Superior, Wisconsin.
Attention J. W. Conner, Secretary-Treasurer.

In your letter of October 30, 1930, and the accompanying
communication it is stated that the "A" company owns and
controls the "B" company, a subsidiary corporation which
owns a private warehouse in Wisconsin. The "B" company
desires to issue warehouse receipts to itself and to endorse
and pledge these receipts to the "A" company as collateral
security for the payment of moneys advanced to the "B"
company by the "A" company from time to time. You in
quire whether the "B" company may do this without be
coming a public warehouseman and, if so, whether it is
subject to any regulations of your commission.
Under the provisions of sec. 126.06, Stats., a warehouse

not located in the city of Superior doing business for com
pensation in the manner specified therein and which issues
warehouse receipts may, upon request, be declared a public
warehouse and placed under the regulation of the commis
sion. In order to justify such a declaration on the part of
the commission under this statute, however, the issuance
of warehouse receipts is not sufficient, unless coupled with
the operation of a public warehouse wherein "the grain of
different owners is stored in bulk or mixed together, or
stored in such manner that the identity of different lots and
parcels cannot be actually preserved."

Obviously the facts stated do not present a situation in
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which the warehouse of "B" company could be brought
within the jurisdiction of your commission. If the opera
tion is not, in fact, that of a public warehouse, the issue of
warehouse receipts for convenience in intercorporate trans
actions, such as that above described, does not change its
status as a private warehouse. Warehouse receipts so is
sued, however, would no doubt be subject to the provisions
of ch. 119, Stats. For a discussion of the statutes involved

see State ex rel. Hickey v. Levitan, 190 Wis. 646, 658, and
State ex rel. Block Bros. Co. v. Tiesberg, 196 Wis. 419, 424.
SB

Corporations — Securities Law — Vending Machines —
Where vending machines are sold by one corporation and
after sale is consummated purchaser leases said machines
on profit-sharing basis to subsidiary corporation, transac
tion is not sale of securities within scope of ch. 189, Stats.

November 5, 1930.

Geo. C. Mathews, Director,

Securities Division,

Railroad Commission.

I quote from your letter of October 24 as follows:

"It appears that a corporation has been or will be organ
ized to sell this vending machine, which is an automatic
candy-selling contrivance. The sale of these machines is to
be made to the public, to those, in the first instance, like
chain stores or drug stores, etc., who desire to purchase
them and to operate them in their places of business. In
the second place, they may be purchased by parties who
have no place of their own in which to operate the machines,
but who are willing to purchase the machine and find a
place themselves for its operation. The other class are peo
ple who do not care to operate the machine themselves or to
find anybody else to do so. We are informed that there
has been or will be organized another corporation, known
as an operating corporation, whose business it will be to
operate these machines, probably for themselves as well as
for those to whom the selling company sells them.
"We are informed that the agents of the selling company

are to be authorized by their principal, and through their
principal by the operating company, to represent to this

35
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class of vendees that if they will buy the machine the oper
ating company will lease it from them and operate it on a
division of profits. That is, the operating company will
secure locations for the operation of these vending ma
chines, and out of the gross income received from such
operation of all of the machines being operated by them,
there is to be paid the overhead costs, taxes, etc., etc.; out
of the income remaining, there is to be paid to each owner
of an operating machine a depreciation allowance of 10 per
cent of the investment. Thereafter, out of any income
which may remain, each owner is to receive a portion of the
profits, not over 10 per cent of his investment. Thereafter,
the operating company is to receive 10 per cent on the in
vestment. Finally, what remains is to be divided equally
between the operating company and the owners of the vend
ing machines, each receiving a share of the profits in pro
portion to the number of machines owned.
"We understand that the selling company is to have a

controlling stock interest in the operating company. We
believe that these companies are being promoted by the
same persons for one purpose, and will have the same or
partially the same officers. Under these circumstances, we
question whether the contracts entered into by and sold to
these parties are such an evidence of interest in the profits
of this venture as to make them securities under our securi
ties law."

I understand further that the agents of the selling com
pany are not to be authorized to act for the operating com
pany, but that the contract for the operation of the vending
machines under lease is to be negotiated by agents of the
operating company after the sale of the machines is fully
consummated and the title passed; and further, that the
bill of sale given by the selling company is to contain no
language evidencing any right of the vendee to have the
purchased machines leased by the operating company, nor
any provision for resale to either the selling company or
the operating company.
Under the facts above stated, I am of the opinion that

the sale and the lease must be regarded as separate and in
dependent transactions and that neither considered as an
independent transaction is the sale of an "interest in the
profits of a venture" within the meaning of sec. 189.02,
subsec. (7), Stats. See Vol. XIX Op. Atty. Gen. p. 173.
SB
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Trade Regulation—Trading Stamps—Giving of insurance
policy on life of purchaser or any member of his family in
exchange for five hundred trading stamps issued in con
nection with sale of merchandise to purchaser is in viola
tion of trading stamp law.

November 6,1930.
Lloyd D. Smith,

District Attorney,
Waupaca, Wisconsin.

With your communication of October 29 you have en
closed a circular, and you inquire whether under the plan
outlined therein the trading stamp law of this state is vio
lated.

The circular addressed to a merchant contains the fol

lowing:

"One Refund-N-Fiil stamp will hereafter be given you
free with each 10<^ worth of merchandise you buy. After
you have received 500 stamps, or, in other words, after you
have bought S50.00 worth of merchandise from me or from
any merchant giving Refund-N-Ful stamps, you simply
mail the stamp book to the Refund-N-Ful Saleslip Company.
They will immediately cause to be issued an insurance pol
icy on the life of such member of your family as you may
select."

Under sec. 134.01, Stats., it is made unlawful for any
person to give a trading stamp in connection with the sale
of goods, wares or merchandise, which shall entitle the pur

chaser receiving the same to procure any goods, wares,

merchandise, privilege or thing of value in exchange for
such trading stamp, etc. The policy of insurance which is
contemplated to be given to a member of the purchaser's
family or to himself is certainly a thing of value within
contemplation of this statute. It is given in exchange for
a trading stamp which was given in connection with the

sale of merchandise. You are therefore advised that this

arrangement is clearly a violation of our trading stamp law,
sec. 134.01.

JEM
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Indigent, Insane, etc.—Old Age Pensions—Where order

has been made fixing amount of old age pension at fifteen
dollars per month court cannot allow hospital bill of thirty-

eight dollars in addition, to be paid on account of expense
incurred in keeping pensioner in hospital while being
treated for accident in automobile collision or for any other

accident.

November 6, 1930.
Stanley A. Staidl,

District Attorney,
Appleton, Wisconsin.

You state in your letter of October 30 that Mr. X was
receiving old age pension from Outagamie county to the
amount of fifteen dollars per month and that he recently
figured in an automobile accident and was taken to a local
hospital, incurring a hospital bill of about thirty-eight dol
lars. You inquire whether the county judge in addition to

the old age pension assistance can draw an order on the
county treasury to be paid out of the old age pension fund
to be reimbursed one-third by the state and two-thirds by
the municipality for the payment of this hospital bill under
sec. 49.31, Stats.

You are advised that there is no authority in the statutes
for allowing anything out of the old age pension fund other
than the amount fixed in the order of the court.

JWR

Fish and Game—Fur Farm Licenses—Where fur farm

license is granted to partnership and one of partners is
convicted of violation of game laws, license to partnership
is revoked by provisions of sec. 29.68, subsec. (3), Stats.

November 8, 1930.

Matt Patterson, Deputy Director,
Conservation Commission.

You state in your letter of October 30 that one Aloys

Hubing, who has represented himself to your commission
by affidavit as one of the partners operating as the Northern
Wisconsin Fur Breeding Company, has been convicted of a

violation of the game laws. You then call attention to the
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provisions of sec. 29.63, subsec. (3), Stats., which provide
as follows:

"Revocation of License, (a) Conviction for violation
of this chapter, in addition to all other penalties, revokes
any license theretofore issued pursuant to this chapter to
the person convicted, and no license shall be issued to such
person for a period of one year thereafter."

You then inquire whether the conviction of Mr. Hubing
revokes the license of the Northern Wisconsin Fur Breed
ing Company, of which he is a partner.

Assuming that the Northern Wisconsin Fur Breeding
Company is merely a trade name under which Mr. Hubing
and one or more other persons are operating as a partner
ship, I am of the opinion that the conviction of Mr. Hubing
is sufficient to work the revocation of the fur farm license

held by the Northern Wisconsin Fur Breeding Company.
Under the law of partnership, partners are jointly and sev
erally liable and no suit against a partnership as an entity
is authorized. See Stangarone v. Jacobs, 188 Wis. 20.

The license issued to a partnership is, therefore, a license
to the respective individuals comprising the partnership,
and the conviction of any one of these individuals for a

violation of the game laws, therefore, invalidates and works
the revocation of the license granted to the partnership
group.

However, I do not think that the other partners who have
not been so convicted would be prevented from applying for
another license, if the person convicted is definitely elim
inated from the partnership or if they apply as individuals
for such a license.

SB
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Minors—Child Protection—One half of cost of caring for

child committed under provisions of sec. 48.21, Stats.,
should be charged to and paid by county of his legal settle
ment.

November 10, 1930.

Board of Control.

Attention H. W. Williams, Chief Statistician.

You say:

"Under the provisions of sec. 48.20 of the statutes one
half of the net cost of caring for a child committed to the
state public school shall be paid by the county of his legal
settlement and the question has arisen 'Shall one half of
the net cost of caring for a child committed to the state
public school under the provi.sions of sec. 48.21 of the stat
utes be charged to the county of commitment?' "

You are advised it would. You will notice sec. 48.21,

subsec. (1), Stats., provides:

"* * *. All existing provisions of law for the com
mitment, care, disposition, control and discharge of the in
mates of said school, and all restrictions upon their ad
mission, except as otherwise provided in this section, shall
apply to such crippled or deformed children."

I think that is broad enough to include the provision of

subsec. (4) of sec. 48.20 which makes one half the cost of
caring for such child chargeable to the county of his legal
settlement.

TLM

Counties—Taxation—Tax Sales—County may enter into
valid lease of lands taken under tax deed.

November 10, 1930.

Francis J. Golden,

District Attorney,
Merrill, Wisconsin.

You request an opinion from this department upon the
following facts:

Lincoln county is the owner of a number of descriptions
in Lincoln county, title to which was acquired by tax deed.
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A certain company wishes to lease from Lincoln county for
drilling purposes a number of these descriptions. The lease
would entitle this oil company to use the property only for
the purpose of drilling for oil. You ask whether the county
may make a valid lease of tax title lands.
In Sjiooner v. Washburn County, 124 Wis. 24, 33, the Wis

consin supreme court, in discussing the nature of the coun
ty's title to lands acquired by tax deed, said:

"♦ * * There is nothing in the statute showing that
the county, under such deeds [tax deeds], takes a more re
stricted or qualified title than individuals would take, nor
are there any limitations on its power to deal with the lands
as it may see fit. Under similar statutes in other states the
deed is held to vest all the interest and title in fee, and gives
the county full power of disposition" (citing cases).

It is the opinion of this department that the county,
through its county board, may lease lands taken under a tax
deed. If the county has the power to dispose of such lands
at a price in excess of or for less than the redemption value
of the tax certificate when the deed was executed, and since
there are no limitations on its power to deal with the lands
as it may seem fit, the county clearly has the power to make
a valid lease of such lands.
HHN
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Coimties—County Tax Rate—Taxation—Common School
Tax—County Superintendents' Compensation Tax—Con
servation Fund Tax—Tax for support of common schools
authorized by sec. 59.075, Stats., tax for compensation and
allowance of county superintendent of schools, as well as
taxes to be raised by county for settlement of special
charges certified by state, are county taxes which, in ac
cordance with sec. 70.62, are limited to one per centum of
valuation of county for preceding year.

State taxes for common schools and for forestry purposes
are not county taxes to be considered part of total amount
of county taxes limited to one per centum of total valuation
of county.

November 12, 1930.
G. Arthur Johnson,

District Attorney,
Ashland, Wisconsin.

You state that the county board of Ashland county each
year has difficulty to budget its expenditures and to stay
within the maximum one per cent tax rate as provided in

subsec. (2), sec. 70.62, Stats., and you therefore ask the
attorney general for his opinion on the following questions:

(1) Is the tax
(a) for the support of common schools referred to in

sec. 70.62, Stats., a county tax within the meaning of sub-
sec. (2), sec. 70.62, Stats.?

(b) for the compensation and allowance of the county
superintendent of schools referred to in sec. 70.62, Stats.,
a county tax within the meaning of subsec. (2), sec. 70.62,
Stats.?

(2) Is the state tax referred to in sec. 70.59, Stats., and
sec. 70.62, Stats., a part of the county tax within the mean
ing of subsec. (2), sec. 76.02, Stats.?
(3) Is the tax for the special charges made by the state

for the maintenance of dependents in state institutions a
part of the county tax within the meaning of subsec. (2),
sec. 70.62, Stats.?

Ansiver: (1—a) The tax for the support of common

schools as authorized by sec. 59.075, Stats., and referred to
in sec. 70.62, is a tax that is not raised for school districts
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nor is it raised for the state. It is a tax determined by the
county board in accordance with sec. 59.075, was held to be
a county tax within the meaning of sees. 70.68 and 74.15

(2) {XVIII Op. Atty. Gen. 514), and is undoubtedly a
county tax as that term is used in sec. 70.62 and therefore

is to be included in the amount of taxes limited to one per
cent of the assessed valuation.

(1—b) Subsec. (3), sec. 39.01 provides for the salary
and expenses of the county superintendent of schools. It
authorizes the county board to fix his salary, subject to a
minimum salary there stated, and provides that his item

ized statement for expenses be presented to the county
clerk and that the county board may provide for the quar

terly payment of such expenses. It is true that certain
cities in the county in accordance with subsec. (5), sec.
39.01 may not form a part of the county superintendent's
district, that these cities shall bear no part of the superin
tendent's expenses or salary, that these cities shall have no
part "in the determination of any question or matter con
nected with or arising out of said office," and that no

"elector or supervisor of such city" shall have any voice
therein.

The office of county superintendent of schools is, how
ever, continually referred to as a county office. It has
been held, too, that an elector of the city, exempted from the
county superintendent's district, may be eligible to that of
fice. State ex rel. Phelps r. Goldfktvaite, 16 Wis. 146.
The present residence qualification to be eligible, is that
residence be had in the county.

In an action to recover part of the county superintend
ent's salary, representing the difference between the legal
minimum and the amount actually paid him, the action was
brought against the county and it was properly brought
for the amount was ordered paid by the court. O'Herrin
V. Milwaukee County, 67 Wis. 149 (1886) ; Clarke v. County
of Milwaukee, 53 Wis. 65 (1881). It has also been held
that a county superintendent, while his jurisdiction may be
confined to a district less than the whole county, is a county

officer, Sheboygan County v. Gajfron, 143 Wis. 124.
It follows from what has been said that the taxes for

the compensation and allowance of the county superintend-
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ent of schools will have to be considered a part of the county
tax within the meaning of subsec. (2), sec. 70.62, Stats.
(2) Upon examination of the books in the secretary of

state's office, I find that the amount of the state taxes ap
portioned to Ashland county is §15,202.84. This amount is
made up of a tax of 814,170.70 for the common schools and
of a tax of §1,032.14 for forestry purposes.

Sec. 20.25, Stats., speaks of this tax for the schools as
"an annual tax which is hereby levied on all taxable prop
erty of the state specified in section 70.57 of the statutes."
No better language could be used by the legislature in levy
ing a state tax.

The amount of tax limited to one per centum of the valu
ation of the county by sec. 70.62 is the county tax assessed
by the county board. Clearly, therefore, the state tax of

§14,170.70 is not part of the county tax within the meaning
of subsec. (2), sec. 70.62.

The tax of §1,032.14 for forestry purposes is similarly
levied by the legislature as indicated in subsec. (2), sec.
20.205. For the reasons given in the last paragraph, the
state tax for forestry purposes is not part of the county tax
within the meaning of subsec. (2), sec. 70.62.
(3) The records in the secretary of state's office list the

following special charges against Ashland county:

Care of chronic insane §11,810.25
Northern hospital 1,450.34
Wisconsin state hospital 125.14
Northern Wisconsin colony & training school 3,047.39
Industrial school for boys 548.22
County tuberculosis sanatoria 208.28
Industrial school for girls 257.50
Central state hospital 377.74
Lake Tomahawk state camp 425.35
Wisconsin general hospital 2,955.96
State public school 1 1,419.89
Industrial home for women 431.33

Total $23,057.39

. The first three charges, for care of chronic insane, for the
Northern hospital for insane, and for the Wisconsin state
hospital for the insane, are authorized by sec. 51.08, Stats.,
as follows:
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<«* * * Pqj, each such inmate maintained at public

charge elsewhere than in the county of his legal settlement
the whole rate shall be chargeable to the state and one-half
thereof chargeable over by the state against the county, if
any, in which such inmate has a legal settlement. For all
other such inmates maintained at public charge one-half of
said rate shall be chargeable to the state and one-half to
the county in which such inmate has a legal settlement.

Subsec. (2), sec. 46.10 distinguishes such special charge
made for the benefit of the county and collected with the
state' tax from the state tax. Such a charge, so clearly
authorized and directed to be a liability of the county, must
certainly be a part of the county tax within the meaning of
subsec. (2), sec. 70.62.

The charge by the state for the northern "Wisconsin col
ony and training school is made in accordance with sec.
52,02, which section adopts sec. 51.08, above referred to
and discussed, as the one controlling under the circum
stances. As above concluded, this charge is made a part of
the county tax referred to in subsec. (2), sec. 70.62.

Sec. 48.17 controls the charge against the county for the
industrial school for boys.

*  * The superintendent of * * * said school
shall charge to each of the several counties, in a book pro
vided by him for that purpose, the sum of two and one-half
dollars per week for the care and maintenance of each child
*  * *; and the cost of the. original commitment of all
persons to said school shall be chargeable to the county from
which the person committed thereto is sent; * ♦ *

The conclusion must again follow that this is a county
charge within the meaning of subsec. (2), sec. 70.62.
The charge of $208.28 against Ashland county for the

county tuberculosis sanatoria is made in accordance with
the authorization contained in sec. 51.27, which provides
that this amount for the purposes therein specified, "shall
be chargeable over to the county * * * of which such
patient is a resident." The adjustment of accounts grow
ing out of such charges shall be made in accordance with
sec. 46.10, as previously discussed. It certainly cannot be
questioned but that such a charge is a county liability and
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therefore a part of the county tax within the meaning of the
provision under discussion.
The charge against the county for the industrial school

for girls is controlled by sec. 48.17. What has previously
been said in discussing the charge against the county for
the industrial school for boys is, therefore, applicable here.

Sec. 51.23 (1), provides:

"The provisions of all statutes relating to state hospitals
for the insane * * * are applicable to the central state
hospital for the insane."

The discussion of the charges for the northern hospital and
state hospital for the insane is, therefore, applicable in con
sidering the charges for the central state hospital. The-
same conclusion must necessarily follow, that such charges
shall be a part of the county tax.
The charge for the Lake Tomahawk state camp is gov

erned by sec. 50.05. The special charge against the county
as referred to in subsec. (2), sec. 46.10 is made applicable
in the costs under the provisions of this section. This
charge is as much a part of the county tax as those above
discussed.

With respect to the charge for the Wisconsin general hos
pital, sec. 142.08 provides:

"The net cost of caring for a certified patient shall be
paid one-half by the state and one-half by the county of his
legal settlement."

Certainly this charge is as much a county charge, and there
fore as much a part of the county tax, as the other charges
discussed.

Subsec. (4), sec. 48.20 reads in part as follows:.

"One-half of the net cost of caring for a child committed
to the state public school shall be paid by the county of his
legal settlement pursuant to section 46.10. * * *"

For the reasons above discussed, this charge is a part of the
county tax.

The only charge th6 state makes against the counties for
the industrial school for women at Taycheedah is'a charge
in accordance with sec. 143.07. Subsec. (6) thereof pro
vides that, in indigent cases, the county shall bear the
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burden of their maintenance. In XV Op. Atty. Gen. 376
this department held such a charge was a proper charge
against the county. This charge is as much a part of the
county tax limited to one per centum of the assessed valua

tion of the county as the other charges discussed.
FWK

Public Health—Optometry—Optometrist who displays
sign on his place of business announcing himself as "Doctor
of Ocular Science" should not be prosecuted for unlawfully
using sign "Doctor."

November 17, 1930.
Walter A. Drews, State hivestigator,

Board of Medical Examiners,

Milwaukee, Wisconsin.
In your communication of November 6 you state that an

optometrist displays a sign on his place of business an
nouncing himself as "Doctor of Ocular Science"; that he

argues that this degree was conferred upon him by the
school he graduated from and therefore he has a right to
make use of said title.

You refer us to sec. 147.01, subsec. (2), Stats., where it
appears that the optometrist is excepted from being con
sidered as treating the sick. Said subsec. (2) provides:

"Sections 147.01 to 147.12, inclusive, shall not apply to
or affect persons making application for examination or
registered or licensed or holding a certificate, or otherwise
authorized or to be authorized under chapter 152, or to
optometrists."

An official opinion rendered to you a short time ago held
that the use of the title "Doctor" is forbidden only when so
used as to represent or tend to represent the user as a prac
titioner of medicine, surgery or osteopathy when the user
is not so licensed to practice. In that opinion it was held
that a veterinarian may use the designation "Dr.," pro
vided such use does not represent or tend to represent him
as a lawful practitioner of medicine, surgery or osteopathy.
The same reasoning applies to the question submitted by

you.
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Unless it can be said that an optometrist displaying a
sign on his place of business announcing himself as "Doctor
of Ocular Science" is holding himself out to practice medi
cine and surgery or osteopathy and surgery, he is not vio
lating any statute. Our opinion was based upon the deci
sion of our supreme court in the case of Pi'per v. State, 163
Wis. 604. Your question whether a prosecution should be
undertaken against this optometrist should be answered
"No."

JEM

Criminal Latv—Selling luith Pretense of Prize—Trade
Regulation—Giving of coupon with sale of goods entitling
holder to certain number of votes on Austin car or cash

prize is violation of trading stamp law, sec. 134.01 and also
violation of sec. 348.15, Stats.

November 17, 1930.

G. Arthur Johnson,

District Attorney,

Ashland, Wisconsin.
Your letter of October 28 states that a local dealer is sell

ing bread and with each loaf there is enclosed in the wrap
per a coupon or ticket which reads as follows:

Popularity Contest

10 Votes

Coupon

This coupon is good for 10 votes on Austin Car
OR Cash Prizes given away Dec. 15th, 1930

Contest closes Dec. 10th.

Name
For whom you wish to vote

Address

Watch newspapers for days when coupons carry
more votes.

Deposit votes with your grocer.
Central Baking Co.

and ask whether or not this is a violation of the state law.
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If it is a violation of the law it is a violation of one or

more of the following sections:—1S4.01, 348.01 and 348.15.

Sec. 134.01 regulates the use of trading stamps. Section
348.01 relates to the setting up or promoting a lottery and
sec. 348.15 relates to selling with pretense of prize.

Sec. 134.01 provides:

"* * * any manufacturer, packer or dealer may issue
any slip, ticket, or check with the sale of any goods, wares
or merchandise, which slip, ticket or check shall bear upon
its face a stated cash value and shall be redeemable only in
cash for the amount stated thereon, upon presentation in
amounts aggregating twenty-five cents or over of redemp
tion value, and only by the person, firm or corporation issu
ing the same; * *

The coupon or ticket in question does not meet that re
quirement. In view of the fact that this is a penal statute
this may be too strict a construction and we should investi

gate further.

The use of trading stamps and other similar devices in
connection with the sale of goods has been practiced for a
long period of time and is considered lawful unless prohib
ited by statute. It is contended by some to be a method of
advertising not detrimental in any way to the public health

and morals, nor obstructive of the public welfare. Others
consider it as a method of giving a discount or a gift that

will attract a customer. Where the practice has been sus
tained by the courts it has been based upon the reasoning
that such business serves a useful and legitimate purpose

and is not attended by any pernicious, harmful or evil con
sequences. This line of reasoning, however, is gradually
giving way to the idea that the scheme and practice of issu
ing trading stamps in connection with the conduct of busi
ness as commonly practiced and the redemption thereof in
articles of merchandise or premiums, in addition to the arti

cles sold, is attended with evil and pernicious consequences,
which have a tendency to affect the general welfare. To
this effect are the cases of East v. Va7b Deman & Leivis Co.,

240 U. S. 342; Tanner v. Little, 240 U. S. 369; Pitneij v.
Washington, 240 U. S. 387 and Trading Stamp Cases, 166
Wis. 613. In the last case at page 623 the court uses the
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following language, quoting from East v. Van Deman &
Lewis, 240 U. S. 342, 365:

"They rely upon something else than the article sold.
They tempt by a promise of a value greater than that article
and apparently not represented in its price, and hence it
may be thought that thus by an appeal to cupidity lure to
improvidence. This may not be called in an exact sense a
'lottery,' may not be called 'gaming;' it may, however, be
considered as having the seduction and evil of such.

In the case of Corporate Organization & Audit Co. v.
Hodges, (1918) 47 App. D. C. 460, L. R! A. 1918E 491, a

newspaper was conducting a voting contest to increase its
advertising, and gave to merchants who advertised with it
a thousand votes for each dollar expended for advertising,
which votes the merchants, in turn, gave to their customers,

"one with each ten cent purchase." The customer could
cast the votes "for himself, or anyone he wishes," and the
person receiving the highest number would receive a prize
from the newspaper. No advertiser was eligible as a con
testant. The cost of advertising was not increased, and the

price charged was reasonable. The court was of the opin
ion that an element of uncertainty was introduced into the

scheme, inasmuch as the plan was for the distribution of

gifts or prizes among those who, by chance, received the
highest number of votes. The court was also of the opin
ion that the scheme was a gift enterprise, inasmuch as the
desire to win the prize might lure to improvidence in buy
ing from the merchants in order to obtain the votes.

Another case very much in point is that of Rex v. Pollock,
36 Ont. L. R. 7, 28 D. L. R. 545. The statute in question is
very much like our own. It was argued that the scheme
in question was merely a voting contest, and that the voting
ticket which was given to purchasers of goods was not in

any sense a trading stamp. The court says in this case,
p. 10:

"The person to whom the ticket was given was a pur
chaser of goods; and it was given to him as such, and to be
of some advantage to him. It was not given to him as
something that was worthless. Now, was it of any such
advantage? If so, it was a 'premium.' Obviously it fnust
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have been considered by both parties to the transaction as
such; and obviously, too, it was, because it gave to the buyer
a right to contest for, and to aid him in the contest for, a
prize, or to aid some one else in that contest, and also to sell
his rights under the ticket."

In the matter now before us it is very easy to see that
while the contest is young the tickets in question would not
be of much value but as the contest progresses and narrows
down to a few contestants the ticket would be of consider
able value and might "lure to improvidence in buying." A
contestant would gladly buy bread and have his friends do
so for the sake of getting the tickets which would entitle
him to the merchandise privilege of winning the prize. It
is our opinion that the scheme is a violation of both sees.

134.01 and 348.15.

RMO

Fish and Game—Huntiufi—Navigable Waters—Islands—
Owner of island may build wall or other protection to pre
vent loss of soils by action of water and ice.

It is lawful to shoot ducks from island; such shooting is
not prohibited by sec. 29.25.

November 17, 1930.
Paul D. Kelleter,

Conservation Director.

You request an official opinion on the following facts:
Some fifty years ago the members of the Blackhawk club
purchased lots No. 1, 2, 3, 6 and 7 on the east end of Lake
Koshkonong near where the Rock river empties into the
lake. A few years later a dam was built at Indian Ford

and the back water from this dam overflowed portions of
all of these lots. Lot No. 3 was entirely flooded with the
exception of two islands which were apparently high points
on this particular lot. As time went on water and ice com
menced washing away these islands. Finally the club
members started hauling gravel on the island when ice was
on the lake to keep such island above water. You inquire
whether the Blackhawk club is within its rights in building
up these islands. You also ask whether it is lawful for

36
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them to shoot ducks from the same during the open season

for these birds.

It is the opinion of this department that the members
of the Blackhawk club may lawfully haul gravel on the
islands in order to prevent them from being washed away
by the action of the water and ice. It is well settled that a
riparian owner may build a retaining wall, pier, dock and
the like, in order to preserve his property from the action

of the water and ice. However, the members of this club
may not lawfully haul more gravel than is necessary to pre
serve the islands as they exist; that is to say, the members
may not lawfully fill in the lake adjacent to these islands
and thus add to the area of the islands. Doemel v. Jantz,

180 Wis. 225; 228-229, 234.
Sec. 29.25, Stats., provides in part:

"No person shall hunt any game bird between sunset and
thirty minutes before sunrise of the following morning; or
by shooting it or at it from any boat, canoe, raft, blind,
contrivance or device in open water, or from any boat or
craft other than such as are propelled by paddle, oars, or
pole or with the use of more than fifty decoys within, or
any decoys beyond, two hundred feet from the blind or cov
ering in which the hunter is located, or with any decoys
left in the water unattended; or any game bird other than
wild geese and brant with the use of a rifle.
" 'Open water' is any water outside or beyond a natural

growth of vegetation extending over the water surface,
and of such height as to offer partial or whole concealment
for the hunter."

It is the opinion of this department that it is lawful to
shoot ducks from an island and that such shooting is not
prohibited by sec. 29.25.

HHN
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Fish and Game—Hunting—Nolo Contendere—Hunting
license is void when obtained on application and affidavit
of one who, on being charged with carrying loaded gun in
automobile, entered plea of nolo contendere and was ad
vised that his old license was thereby revoked and his right
to new license taken away for year.

Holder of such new license can be prosecuted for perjury
or false swearing although he was advised by attorney that
he was entitled to new license within year.

November 17, 1930.
Paul D. Kelleter,

Conservation Director.

In your letter of November 1 you advise that one
X— was arrested on a warrant issued on complaint of a

game warden of having violated the game laws by having
carried in his automobile a loaded rifle and a loaded shot

gun. The following proceedings were had as shown by the
docket

"Charge as stated in complaint and warrant read to de
fendant. Defendant pleads nolo contendere, which said
plea is accepted. Upon such plea it is therefore adjudged
that the defendant is guilty as charged.
"Wherefore it is ordered and adjudged that the defend

ant, be punished by payment of a fine of
?50.00 and the costs of this prosecution hereby taxed in the
sum of |5.09, in all the sum of $55.09 and that in default
of payment of said fine and costs, the said defendant,

be imprisoned in the common jail for
county, Wisconsin until said fine and costs are paid not ex
ceeding 60 days or until thence discharged by due course
of law. Fine and costs paid and defendant discharged."

You then say that Mr. X— was advised that it would be
unlawful for him to apply for or receive a hunting license
for one year thereafter, but that he openly defied the con
servation warden and went before the county clerk, made
application and swore to the affidavit to secure a license
and a license was thereupon issued.
You say that X— claims to have been advised by an

attorney previous to the time of his swearing to the affi
davit for the new license that he could obtain a license,
notwithstanding the conviction on the plea of nolo con-
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tendere and you ask to be advised whether the fact that Mr.

X— received advice and counsel that he could swear to this

affidavit falsely would be a reason for the district attorney
or a conservation warden not to prosecute X— for a viola
tion of the state law.

I assume Mr. X— was charged with having violated sec.

29.22, subsec. (1), of the statutes, which would be punish
able under the provisions of sec. 29.63 (1) (b).
My opinion is that under the circumstances of this case

it would not. An opinion or advice by an attorney is some
times a good defense where the question of intent is the
essence of the offense, but from your statement of facts, it
seems that Mr. X— had been advised by the conservation
warden that it would be unlawful for him to apply for or
receive a hunting license for one year thereafter, so that
he had been warned and advised of his rights by one whose
duty it was to enforce that particular law, and it appears
from his actions that he was not ignorant of the law which
forfeited his license because he applied for a new license
which, of course, would be an admission of knowledge of
the provisions of the statutes forfeiting his license because
of the conviction entered by the court on his plea of nolo
contendere, which was an admission of his guilt in that case
and authorized the judge to enter the conviction and impose
the fine or penalty of the statutes which was paid. So there
seems to have been no uncertainty or confusion in the mind
of the defendant as to what he was doing.
I take it from your statement of facts that there is no

question raised but that the sentence and judgment of the
court as it was entered was a proper sentence and judg
ment to dispose of the case on that plea.
Our statutes, sec. 353.01, provide that no person in

dicted or informed against for an offense shall be convicted

thereof unless by confession of his guilt in open court, or
by admitting the truth of the charge against him by his
plea or demurrer, or by the verdict of a jury.

Sec. 353.04 provides that no person who is charged with
an offense shall be punished for such offense unless he shall
have been convicted by a court having jurisdiction of the
cause and person or jurisdiction to award sentence upon a
plea of guilty.



Opinions of the Attorney General 565

Under those provisions of our statutes this man had to be
convicted upon his confession in his plea which admitted
the truth of the charge that he was carrying loaded fire
arms in violation of the statutes. So I think the conviction

and sentence of the court was clearly authorized and re

quired under the provisions of the statutes and as stated,
the defendant does not seem to question the form of the con
viction and sentence.

It will be noted that there is nothing in the sentence or

conviction that revokes the license or prohibits a new li
cense from being issued to the person for one year there
after. That effect is given by the statutes, sec. 29.63 (3)
(a), which provide:

"Conviction for a violation of this chapter, in addition to
all other penalties, revokes any license theretofore issued
pursuant to this chapter to the person convicted, and no li
cense shall be issued to such person for a period of one year
thereafter."

So I think the only possible question that can be raised

here is: Was the defendant convicted? Under the provi
sions of sec. 353.04 he could not be punished unless he had
been convicted, and clearly the defendant must have en
tered this plea to enable the court to convict him and im
pose the proper punishment for the offense within the mean
ing of the statute, and upon that sentence which had to be
entered on that plea the statute, not the court, not only for
feited his license, which he admits was correct on applying
for a new one, but also forfeited his right to a new license
for one year thereafter. The right to hunt is not an abso
lute or a constitutional right. The game belongs to the
state and it can make such reasonable rules and regulations

for hunting and killing it as the legislature may deem nec
essary and proper, and it is not difficult to see why the legis
lature prohibited the carrying of loaded firearms.
The plea of nolo contendere is not a very common plea,

but the court may receive it in any case and enter judgment
and sentence thereon, and while there is some uncertainty
or confusion as to the nature and effect of the plea as an
admission of guilt for all purposes, yet we think there is
no question about its effect on the particular case on which
a final disposition of the case can be made if the court ac-
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cepts the plea, which it did in this case, and made a final
disposition of the case by convicting and sentencing the
defendant. The statute, not the court, makes the forfeiture
as a part of the disposition of that case. The only dispute
or confusion in the cases is as to the effect of that judgment
in other cases, which is not involved here, because the old
license was revoked and the right to a new license was de
nied by the provisions of the statute and not by the provi
sions of that sentence and judgment of the court.

"The plea of 'nolo contendere' is an implied confession
of the offense charged. The judgment or confession fol
lows that plea as well as the plea of guilty." State v. Her-
lihy, 66 Atl. 643, 102 Me. 310; 3 Words and Phrases (2d
Series) 617.

When accepted by the court it becomes an implied con
fession of guilt and for the purposes of the case only is
equivalent to a plea of guilty but distinguishable from such
plea in that it cannot be used against the defendant as an
admission in any civil suit for damages. 3 Words and
Phrases (2d Series) 617 and cases cited.
The plea of nolo contendere is an implied confession of

the offense charged and the judgment of the court can fol
low that plea, as well as the plea of guilty. The plea of
nolo contendere when accepted by the court is in its effect
on the case equivalent to the plea of guilty. The judgment
of conviction follows upon such a plea as well as upon a
plea of guilty. State v. Siddall, 68 Atl. 634, 103 Me. 144;
Commonwealth v. Ingersoll, 14 N. E. 449, 145 Mass. 381.
The plea of nolo contendere is, in fact, a confession on

which a defendant may be sentenced in a particular prose
cution. Olszewski v, Goldberg, 111 N. E. 404, 223 Mass. 27.
The plea of nolo contendere does not create an estoppel,

but is an admission of guilt for the purposes of the case.
Hudson V. United States, 47 Sup. Ct. 127, 272 U. S. 451.
The plea of nolo contendere when accepted by the court

is, in its eff.ect upon the case, equivalent to a plea of guilty
but it cannot be used against the defendant as an admis
sion against him in any civil action. The judgment of con
viction follows upon such plea, as well as upon a plea of
guilty. Schad v. McNinch, 136 S. E. 865, 103 W. Va. 44.
There are a great many cases on the question of the effect
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of the plea of nolo contendere, but I think the above suffi
ciently illustrates the fact that it is an admission of guilt

in that particular case, so that final judgment of conviction

and sentence can be imposed so as to make a final disposi
tion of the case. As I have already stated, our statute gives'

the effect to that sentence and judgment which not only re

vokes the license but disqualifies the party from a new li

cense within a year after such conviction. So this is not
a question of the effect of such a plea when attempted to be

shown in some other case or proceeding, for this effect is

given by the statutes in the particular case.
In the case of Remington v. Judd, 186 Wis. 338, on page

341, our supreme court refused to pass upon the distinction
between a judgment and sentence on a plea of nolo con
tendere and a plea of guilty because it was not necessary to
be determined in the disposition of that case, but I think
the general rule has now been firmly established by the late
decision in this state.

In the case of State v. Suicic, 195 Wis. 175, it was held
that a judgment of conviction based upon a plea of nolo
contendere was an adjudication that the defendant was
guilty of such offense and was conclusive between the par
ties as to the facts therein adjudicated. A plea of nolo
contendere is an implied confession and a judgment of con
viction follows such plea as a matter of course. A judg
ment of conviction following a plea of nolo contendere con

stituted a prior conviction and on a second conviction it
was not error to find defendant guilty of a second and sub
sequent defense pursuant to subsec. (32), sec. 165.01 and
it became mandatory on the court to give defendant a jail
sentence in addition to a fine pursuant to said subsec. (32).
In the later case of Brozosky v. State, 197 Wis. 446,

it was held the plea of nolo contendere admits mat
ters alleged in the information when the plea is en
tered, and places the defendant in the same position as
though he had pleaded guilty or had been found guilty by
the verdict of a jury, so we think under these late cases the
general rule as shown in the cases cited from outside of the
state has been firmly established in this state, and the judg
ment here entered is the only proper judgment authorized
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by the statute which prevented a new license from being
issued.

I think under the provisions of our statutes above quoted
the conviction must follow the plea and its effect is a final
disposition of that case with all of the effects imposed
thereon by the statutes, which is a forfeiture of the right
to a new license within a year as imposed by law, which the
defendant is required to know as the law of the state. So
I think his license is absolutely void and he could be prose
cuted for hunting without a license. In view of the fact
that he was advised by the game warden that under the
statute his license was forfeited and he could not obtain a
new license for a year thereafter, he could not say in a
prosecution for perjury in obtaining the new license that
he did not know that he had forfeited his right to such new
license as well as the old license, which he seems to admit
by applying for the new one, and when the defendant swore
to the affidavit for this new license and swore that he had
not been convicted of a violation of the game laws he com
mitted the crime of perjury under our statute.

If he had not been advised by the game warden of the
provisions of the statute that prohibited him from obtain
ing a new license for a year, there might be some reason in
his claiming that he acted in good faith, relying upon the
advice of counsel, but here I think he must be held to have
made this special and unusual plea for the express purpose
of trying to escape the effect of the statute, and if he could
do it once, he could do it any number of times, which would
practically nullify the provisions of the statute, for if he
could do it in that way, everybody else could, which would
be a plain defiance of the law and should not be permitted.
TLM
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Fhh a7id Game—Deer Farms—Sec. 29.578, Stats., applies

to all types of deer including those that might be brought
into this state from some other state.

November 17, 1930.

Paul D. Kelleter,

Conservation Director.

You inquire whether sec. 29.578, Stats., applies to im
ported English fallow deer, mule deer, black-tailed deer,
Virginia white-tailed deer and others that might be brought
into this state from some other state.

Sec. 29.578 provides that licenses shall be issued by the
conservation commission for the breeding and propagating

of deer in this state. It sets forth the steps to be taken by
the owner or lessee of any lands within the state of Wis
consin who shall desire to -establish, operate and maintain
a deer farm.

It is the opinion of this department that sec. 29.578,
Stats., applies to all types of deer, including imported Eng
lish fallow deer, mule deer, black-tailed deer, etc., and others
that might be brought into this state from some other state.
HHN

Public Officers—County Board—Village Board—Uemher
of village board can be member of county board under pro
visions of sec. 59.03, subsec. (3), Stats.

November 17, 1930.

Walter B. Murat,

District Attorney,

Stevens Point, Wisconsin.

In your letter of November 5 you say you desire to learn
whether or not a member of a village council can also be a
member of a county board.

In reply I cite you the provisions of sec. 59.03, subsec.
(3), Stats., which expressly authorizes:

"No county officer of any county or deputy of any such
officer, or undersheriff, is eligible to the office of supervisor,
but a county supervisor may also be a member of the com
mon council of the city or of the board of trustees of the
village in which he was elected or appointed."
TLM
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Fish and Game—Bounties—Person who has shot wolf
without hunting license is still entitled to bounty under
sec. 29.60, Stats., and conservation commission is required
to approve such claim when it has been properly presented
to that body and pass it on to secretary of state.

November 17, 1930.
Matt Patterson, Deputy Director,

Conservation Commission.
You refer us to sec. 29.60, Stats., pertaining to the bounty

on certain predatory animals and you inquire whether a
party who has shot a wolf and did not have a hunting li
cense and thereby violated the fish and game law is still
entitled to the bounty as provided by sec. 29.60; also if it is
the duty of the conservation commission to so approve such
a claim when it has been properly presented to that com
mission and to pass it on to the secretary of state.
Under date of March 7, 1928, an official opinion was

rendered to the district attorney at Superior that although
bounty is given for killing of a wolf in this state, still a
person who shoots a wolf with a gun without a hunting
license may be prosecuted for hunting without a license.
XVII Op. Atty. Gen. 168.

Sec. 29.60, Stats., reads in part as follows:

"(1) Any person who shall kill any wolf * * * be
tween the first day of March and the first day of November
next following shall be entitled to a reward of four dollars,
or any mature wolf * * * at any time thirty dollars,
*  * * to be paid out of the state treasury under the
provisions of subsection (4) of section 20.20; provided,
that where a wolf, while being chased by dogs belonging to
one person, is killed by another person, the bounty shall be
divided equally between such persons."

Then the statute provides the procedure and steps to be
taken by the person claiming the bounty and the proof that
must be presented to the officers to secure such bounty.
You will note that there is no condition in this statute or no
limitation as to the method of killing the wolf. I do not
believe that it was the intention of the lawmakers that the
bounty should be conditioned upon the killing of the wolf
in certain ways. The person who exhibits the carcass of a

wolf with an affidavit that he has killed the same is en-
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titled to a bounty. He may have shot it without a license
and thus be subject to prosecution under the game laws or
while killing the animal he may have tortured it so that
he may be liable for cruelty to animals under subsec. (2),
sec. 343.47.

The officers who are to pass upon the right to a bounty
have not been given the discretion to determine whether
the animal was killed in violation of our game laws or the
cruelty to animals statute.
You are therefore advised that both your questions must

be answered in the affirmative.

JEM

Minors—Industrial School for Boys—Pardons—Public
Officers—Governor has no power to pardon one committed
to industrial school at Waukesha if such person has not
been convicted of offense.

November 17, 1930.

William L. Smith,

Private Secretary to the Governor.
You state that the governor requests our official opinion

on the following statement of facts:
One D S was born April 24, 1913. On Novem

ber 9, 1929, while driving an automobile, he hit a man and
fatally injured him. He then drove on without giving aid
to the victim. He was arrested and after trial, on or about
January 14, 1930, was committed to the Wisconsin indus
trial school for boys until he becomes twenty-one years of
age.

Your question is whether or not the governor has the
authority to pardon or otherwise release this boy from con
finement in the industrial school.
You also ask that in case the answer depends upon fur

ther details as to the character of the trial and the exact
nature of the commitment, we obtain the necessary infor
mation so that the governor may know exactly what his
powers are in the particular case.
The secretary of the board of control at our request has

presented us with a copy of the commitment order in the
case of the above named, in which it appears that the boy
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was convicted of delinquency for being an incorrigible
child. Careful examination of our criminal statute does
not disclose that being an incorrigible child is a criminal
offense. While this boy might have been convicted of a
criminal offense, it seems from the record that that was
not done.

In an official opinion to the state board of control under
date of December 4, 1928, XVII Op. Atty. Gen. 618, it was
held that the governor can pardon only persons convicted
of crime, and that those committed to industrial schools
without having been convicted of offenses are not subject to
pardon. On page 621 it was said, after reviewing the
constitutional provisions as to the pardoning power of the
governor and noting some observations:

. "* * * It follows that any child committed to these
institutions after conviction in pursuance to the provisions
of subsec. (1), sec. 48.15 may be pardoned by the governor
and, if pardoned, I believe you will have no power to re
tain such child after such pardon. The governor has the
right to give such child its liberty by a pardon.
"In all other respects, however, the power of the board

of control to dismiss any inmate from the institutions is
plenary. While the governor has the power to grant to an
inmate of one of the industrial schools sent there after the
conviction of a crime its liberty by a pardon, still the gov
ernor has not the power to compel the board of control to
retain any child in the institution when in its judgment
such child ought to be removed therefrom."

This boy, not being sent to the industrial school after
conviction for a crime, is not subject to pardon by the
governor.

JEM

Education—County Agricultural Schools—Transporta
tion of School Children—Reimbursement for transportation
furnished by county agi-icultural school is not authorized
by sec. 40.34, Stats.

November 18, 1930.
John Callahan, State Superintendent,

Department of Public Instruction.
In your letter of November 13 you inquire whether you

are authorized to reimburse the Wood county agricultural
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school, located at Wisconsin Rapids, for transportation fur
nished to pupils under the provisions of sec. 40.34, Stats.
An examination of this section indicates that it applies
only to school districts. A county school of agriculture is
created under the provisions of sees. 41.47 to 41.58, inclu
sive, and it is, clearly, I think, not within the definition of a
school district. It has an entirely different organization
and in many other respects is different from a school dis
trict.

I am of opinion, therefore, that sec. 40.34, Stats., does
not authorize the reimbursement of a county agricultural
school for transportation furnished to pupils.
SB

Automobiles—Taxation—Motor vehicle fuel tax is privi

lege tax restricted in its application to fuel actually used
in transportation on highways. Its imposition, in so far

as applicable to interstate common carrier, does not impose
unlawful burden on interstate commerce or violate any

other constitutional inhibition.

November 18, 1930.

Solomon Levitan,

State Treasurer.

You enclose with your letter of November 13 copy of a
decision of the federal district court for the Western dis

trict of Oklahoma in—United States Airivay, Inc., v. A. S. J.
Shaw, Auditor of the State of Oklahoma, in which case it
is held that the Oklahoma gasoline tax is invalid as ap
plied to a company engaged in interstate and intrastate

commerce by airplane, where the interstate and intrastate
business is so intermingled as to make it impracticable to
separate the business for the purpose of imposing a gasoline
tax. The opinion of the court indicates that the gasoline
tax in that state applies to all users of gasoline, irrespec
tive of the use which is made of the same.

You request an official opinion as to whether railroad
companies, motor bus companies and airway transportation
companies in Wisconsin are exempt from the gasoline tax

in view of the decision above referred to. You also point
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out that as to railroad companies no tax is levied for gaso
line used upon the railway right-of-way, the only tax col
lected being the tax upon gasoline used by the highways of

the state in trucks or cars of the railway company. You
further state that no tax is collected upon gasoline sold to
airplane companies unless they use a portion of that gaso
line for automobile purposes upon the highways of the
state, and, in that case, a refund is allowed upon that por
tion of the gasoline upon which the tax is paid which is
used for airplane purposes. You further state that the
gasoline tax is collected from motor bus companies for all
gasoline used upon the highways in Wisconsin.
The purpose of the motor vehicle fuel tax is stated in

sec. 78.01, Stats., which reads in part, as follows:

"It is the intent of this chapter to impose a tax upon the
owners and operators of motor vehicles propelled by an
engine or engines driven directly or indirectly by the com
bustion of motor vehicle fuel, over and upon the public
streets, roads and highways, by requiring them to pay for
the privilege thereof, in addition to the registration fee, at
the rate of two cents per gallon for all motor vehicle fuel
so used, which tax is to be collected as hereinafter pro
vided. * *

Sec. 78.09, Stats., provides for a refund of taxes col
lected where the gasoline upon which the tax is paid is in
fact not used in connection with the transportation upon
the highways.
The supreme court of Wisconsin has held that the ton

mile tax imposed upon auto transportation companies is
not unconstitutional as applied to interstate carriers in that
it does not impose an unlawful burden upon interstate com
merce. The following is quoted from State ex rel. North-
em Transp. Co. v. Railroad Commission, 196 Wis. 410, 417:

"6. The ton-mile tax does not impose an unlawful burden
on interstate commerce. Carriers who use the highways
of a state in carrying on interstate commerce 'may be re
quired to contribute to their cost and upkeep.' Clark v.
Poor, 274 U. S. 554, 557, 71 Lawy. Ed. 1199, 1201, 47 Sup.
Ct. 702; Interstate Busses Corp. v. Blodgett, 276 U. S. 245,
72 Lawy. Ed. Adv. Op. No. 7, page 243, 48 Sup. Ct. 230.
A state which has, at its own expense, furnished special
facilities for the use of those engaged in intrastate and
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interstate commerce, 'may exact compensation therefor,
and, if the charges are reasonable and uniform, they con
stitute no burden on interstate commerce. . . . Such
regulations are deemed to be reasonable and to affect in
terstate commerce only incidentally and indirectly/ Michi
gan Pub. Util. Comm. v. Duke, 266 U. S. 570, 576, 69 Lawy.
Ed. 445, 449, 45 Sup. Ct. 191."

The motor vehicle fuel tax is, according to the definition
above quoted, a privilege tax. It is limited in its applica
tion to gasoline actually used in connection with travel upon
the highways, and the revenue derived therefrom is applied
to highway construction.

I am of the opinion that the decision of the supreme court
above cited applies with equal force to the motor vehicle
fuel tax in Wisconsin, and that under the terms of the Wis
consin law the motor vehicle fuel tax does not impose an
unlawful burden upon interstate commerce or violate any
other constitutional inhibition when enforced against any
common carrier in interstate commerce.

SB

Marriage—Minors—Adoption—Marriage entered into in

another state before expiration of year after decree of di
vorce by party to such divorce action is null and void.
Child born in such unlawful wedlock is illegitimate child.

Consent of board of control is required before said child
can be adopted by adoption proceedings by other than its
parents, under provisions of sec. 322.04, subsec. (4), Stats.

November 19, 1930.

Board of Control.

Under date of October 13 you submit the following:

"We herewith refer to you the following question : Mr. A
was divorced from his first wife February 1923 in Monroe
county, Wisconsin. On August 1, 1923 he was again mar
ried. The second marriage was performed in Winona,
Minnesota. A child of this second union was born Septem
ber 26, 1925 in Wisconsin. This child is now the subject
of a petition for adoption by Mr. and Mrs. X. The child
has never been committed to the guardianship of a licensed
child welfare agency.

fTiJ
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"According to sec. 322.04 (4) If a child is not born in
lawful wedlock and the child has not been committed to a
child welfare agency, the board of control must give con
sent to the adoption, if the mother has already given her
consent. If the child is born in lawful wedlock, both par
ents must give consent, and the board of control is not a
party to the consent. Our question is this: Is this a case
where the board of control must give consent? Is this
child born in lawful wedlock, or is this an illegitimate child,
which would necessitate the board of control giving con
sent?"

Sec. 245.03, subsec. (2), Stats., reads:

"It shall not be lawful for any person, who is a party to
an action for divorce from the bonds of matrimony, in any
court in this state, to marry again until one year after judg
ment of divorce is entered and the marriage of any such
person solemnized before the expiration of one year from
the date of the entry of judgment of divorce shall be null
and void."

Sec. 245.04 (1) reads:

"If any person residing and intending to continue to re
side in this state who is disabled or prohibited from con
tracting marriage under the laws of this state shall go into
another state or country and there contract a marriage pro
hibited and declared void by the laws of this state, such
marriage shall be null and void for all purposes in this
state with the same effect as though such prohibited mar
riage had been entered into in this state."

These provisions of the law were already in force in the
year 1923. Under its provisions the marriage in question

is void and the child is therefore an illegitimate child. Un
der sec. 322.04 the board of control must give its consent.

I see no escape from such conclusion in view of the provi
sions of our statute as above quoted and referred to.
JEM
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Banks and Banking~~V\an for sale of shoes as outlined in
opinion held not in violation of banking act. •

November 19, 1930.
C. F. Schwenker,

Commissioner of Banking.
You say that a shoe manufacturing company proposes

to sell by direct contact with the customers shoes in the
following manner:

"It will make a contract with the purchaser to supply him
with one pair of shoes each year at $10.00 per pair and
if he shall purchase a pair of shoes at that price each year
for ten years they contract to supply him with one pair of
shoes each year for the remainder of his life free.
"It is proposed by the manufacturer that he set aside

approximately $5.00 out of the $10.00 paid for each of the
pairs of shoes into a fund which will be invested and the
returns from such investment will be used to manufacture
the shoes after the ten year period and for the remainder
of the life of the purchaser."

You ask whether such plan would be in violation of sec.
224.02, Stats. Sec. 224.02, Stats., which defines banking,
provides as follows:

"The soliciting, receiving, or accepting of money or its
equivalent on deposit as a regular business by any person,
copartnership, association, or corporation, shall be deemed
to be doing a banking business, whether such deposit is
made subject to check or is evidenced by a certificate of
deposit, a pass book, a note, a receipt, or other writing,
provided that nothing herein shall apply to or include
money left with an agent, pending investment in real estate
or securities for or on account of his principal."

The plan as outlined involves no violation of sec. 224.02,
Stats. The essential feature of the definition of banking
is that money or its equivalent must be solicited or received
on deposit. The proposed plan does not contemplate the

deposit of any money; it merely requires the purchase of
shoes at $10.00 a pair. The manufacturer's undertaking
to place into a special fund approximately $5.00 out of every
$10.00 received for his shoes gives assurance to the pur
chaser that the manufacturer will be able to carry out his

scheme for furnishing shoes free after the ten year period.

37
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It seems clear, however, that the purchaser of shoes has no
rights of any sort to the money deposited in this fund; the
money belongs to the manufacturer, not to the purchaser
of the shoes. There is no relation of debtor and creditor

between the manufacturer and the purchaser. It seems
clear, therefore, that the plan submitted does not involve
the soliciting or receiving of money on deposit and hence is
not in violation of the banking laws. Because slight modi
fications in the scheme might bring it within the definition

of banking, the application of this opinion must be lim
ited strictly to the facts presented.
ML

Building and Loan Associations—Taxation—Tax Sales—
Tax Certificates—Building and loan association may law
fully purchase and hold tax certificates on real estate on
which it holds mortgages.

November 19, 1930.

C. F. Schwenker,
Commissioner of Banking.

You ask whether or not building and loan associations
may lawfully purchase and hold tax certificates on real
estate on which they hold mortgages.

Sec. 215.07, Stats, provides in part:

"Such local associations shall have power:
«* « «

"(3) To acquire, by purchase or otherwise, only such
real estate as may be necessary for the protection or en
forcement of its securities and the collection of any claims
or debts due to it; and all the same shall be sold within ten
years from acquiring title thereto."

According to Eaton v. The Supervisors of Manitowoc
County, 44 Wis. 489, 492:

"* * * A tax certificate is a certificate of the sale of
land on account of the nonpayment of taxes, in considera
tion of the payment of such taxes by the purchaser, and
entitles the holder, under certain conditions, to a legal con
veyance of the land. It is in no sense a negotiable instru
ment, a chose in action, or a chattel interest. It is evi-
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dence of an equitable title to the land itself, and enables the
purchaser, on certain conditions, and in a certain time, to
call in the legal title. It savors so strongly of realty, that
such title descends to the heir, and is not assets in the
hands of the executor, and stands upon the same footing as
a certificate of entry of government lands, or a certificate
of purchase, made by a sheriff, of lands sold on execution."

See, also: Madler v. Kersten, 170 Wis. 424, 428.

The purchase of tax certificates, then, constitutes the

purchase of an interest in realty, and hence comes within
the powers of a building and loan association if necessary
for the protection or enforcement of its security—and of
course, the purchase of a tax certificate may be necessary
to protect the lien of the mortgage given to a building and
loan association.

ML

Agriculture—Fences—Taxation—Tax Sales—Tax Deeds
—Farmer owning land on which delinquent taxes have been
returned has same rights with reference to line fences as
any other land owner.
Laws relating to fencing lands by adjoining farm owners

do not apply to lands held by county under tax deeds.

November 20, 1930.

A. C. Barrett,
District Attorney,

Shell Lake, Wisconsin.
I am in receipt of your letter of November 12, in which

you ask if a farmer owning and occupying lands used for
farming purposes who wishes to have a legal fence between
his land and lands on which taxes have been delinquent for
more than three years and which will eventually be owned
by the county by reason of tax deeds, can force the estab
lishment of a legal fence, compelling the town to levy a tax
for the payment of one half of the cost of construction of
such fence under the procedure provided by law.
I do not think the situation you have described would

change the legal relationship of the parties to the land or
to the taxes. Until a tax deed has in fact been issued to

cut off the title of the owner, he is still the owner of the
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land and has all the rights of such ownership including the
right to redeem by payment of the delinquent taxes.
You say you further desire to have an opinion on the

question where the adjoining farm land is owned by the
county.

That appears to be submitted as a general proposition of
law, but as a general rule of law I think a county is not
required to join in fencing lands owned by the county on
tax titles, because the county is not using and occupying the
land for farming purposes within the meaning of sec. 90.03,
Stats.

TLM

Taxation—Forest Crop Lands—Words and Phrases—In-
cumbrances—Holder of second mortgage on land is, within
meaning of forest crop law, ch. 77, Stats., holder of in-
cumbrance on land.

November 20, 1930.
Paul D. Kbllbter, Conservation Director,

Conservation Commission.

You inquire whether the holder of a second mortgage on
land is, within the meaning of the forest crop law, the
holder of an incumbrance thereon.

Subsec. (1), sec. 77.02, Stats., provides:

"The owner of any tract of land of not less than forty
acres may file with the conservation commission a petition
stating that he believes the lands therein described are more
useful for growing timber and other forest crops than for
any other purpose, that he intends to practice forestry
thereon, that all persons holding incumbrances thereon have
joined in the petition and requesting that such lands be ap
proved as "Forest Crop Lands" under this chapter."

It is generally held that the word "incumbrances," when
applied to land, includes mortgages. Koezly v. Koezly, 65
N. Y. S. 613, 615, 31 Misc. Rep. 397; G. /. Steivart <& Co. v.
Whicker, 168 la. 269, 150 N. W. 64, 68; Van Ness v. Royal
Phosphate Co., 60 Fla. 284, 53 So. 381, 383; Rhea v. Plant
ers' Mutual Insurance Assn., 77 Ark. 57, 90 S. W. 850.

It is also held by some courts that a mortgage paid but
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not discharged is an incumbrance on land. Town of Clin
ton V. Toivn of Westhrook, 38 Conn. 9,14; Hoyt v. Swift, 13
Vt. 129, 131; Judevine v. Pennock, 15 Vt. 683, 685.
Funk & Wagnalls New Standard Dictionary likewise de

fines an incumbrance as "* * * any lien or liability at
tached to real property; as, a mortgage, * *

It is the opinion of this department that a second mort
gage on land is, within the meaning of the forest crop law,
eh. 77, Stats., an incumbrance on land.
HHN

Corporations—Dissolution—Insurance—Life Insurance
—Mutual life insurance company which has filed articles of
incorporation with insurance commissioner and certified
copies with register of deeds in county where organized,

but which has not yet advanced to stage where it has mem
bers, cannot dissolve under method prescribed in sec. 181.03,
Stats., but incorporators may abandon organization as pro
vided in sec. 180.06.

November 25, 1930,

M. A. Freedy,

Commissioner of Insurance.
In your communication of October 21 you state that the

Mutual Life Insurance Company filed articles
of incorporation in your office on November 18, 1929; that

a certified copy was filed with the register of deeds of the
county in which the company was to be located on Novem
ber 19, 1929; that the incorporators contemplated raising
a special guaranty fund of |25,000 as provided in par. (a),
subsec. (3), see. 206.02, Stats., and a sum of not to exceed
$10,000 for expenses by means of surplus notes as author
ized by the statutes; that the full $25,000 has not been
raised and no license has been issued for the transaction of

business of life insurance; that no policies have been issued;
that two of the incorporators brought to your office dupli
cate copies of the certificate of "resolution dissolving the
said corporation." You enclose one of the copies of the
certificate of resolution dissolving the said corporation with
your letter for our information.



582 Opinions of the Attorney General

You state that you find no provision in the statute which
sets out the procedure to be followed in a case of this kind
and you ask for an opinion concerning the proper steps to
be taken by your department in the premises.
The organization of this corporation has not arrived at

the status where it has members, and no policies have been
issued as yet. The provision in sec. 181.03 for the volun
tary dissolution of any corporation is therefore not appli
cable, as it provides:

"Any corporation may dissolve by the adoption of a
written resolution to that effect, at a meeting of its mem
bers called for that purpose, by a vote of two-thirds of the
stock, entitled to vote, in the case of stock corporations, and
of one-half the members in other corporations; but when a
mode of dissolution shall have been provided in the articles
of organization, it shall be conducted accordingly. * * *"

In sec. 206.02 (9), being a part of the ch. 206, entitled
Life Insurance, we find the following:

"The provisions of chapter 180 of the statutes and the
acts amendatory thereof relating to corporations under the
general law shall apply to all corporations mentioned in
this section except so far as the same are inconsistent with
the provisions of the law relating to life insurance com
panies. The manner of filing articles of incorporation shall
be the same, except that such articles shall be filed with and
the fees paid to the commissioner of insurance. The man
ner of filing amendments and the fee upon the filing of any
amendment shall be the same, except that such amend
ment shall be filed with and the fees paid to the commis
sioner of insurance. * * *"

I find no provision in the statute relating to insurance
or insurance corporations which provides for the abandon
ment of an insurance company which has not yet been fully
organized. I take it that under the provisions above quoted
the provision of sec. 180.06 is applicable. It provides:

"(1) Until the directors or trustees shall be elected the
signers of the articles of organization shall have direction
of the affairs of the corporation and shall make such rules
as may be necessary for perfecting its organization, accept
ing members or regulating the subscription of the capital
stock, including the price of nonpar stock.
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"(4) The signers of the articles or the survivors of
them may abandon the organization and revoke the articles
or amend the same at any time before fifty per cent of the
stock has been subscribed and twenty per cent of its capital
stock paid in, by signing and acknowledging a written revo
cation of, or amendment to the original articles of organi
zation, and filing and recording the same or verified copies
thereof, in the manner that articles and copies are required
to be filed and recorded; and the register of deeds shall
note on the margin of the record of the articles of incorpo
ration the volume and page where such revocation or
amendment is recorded, and shall forthwith transmit to the
secretary of state a certificate stating the time when such
revocation or amendment was recorded, and shall be en
titled to a fee of twenty-five cents therefor.
"(5) The revocation shall not relieve such corporation

or any signer or subscriber for stock or any stockholder
from any liability. * *

You are advised, since the company was not fully incor
porated, that the attempted dissolution of the so-called cor
poration in question by the incorporators has no founda
tion in our statute and is not in compliance with our statute

and that you are not required to file or record this in your
office. The proper procedure would probably be to return
the same to the incorporators with the suggestion that they
proceed under sec. 180.06 as above indicated, if they desire
to abandon the organization.
JEM
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Forestry—Public Officers—Conservation commission has
not power to make rules and regulations ordering burning
of slashings by its own employees and then to collect ex
pense from owner.

Commission may, however, make rules and regulations
ordering owner to burn slashings at his own expense, to
prevent forest fires and other conflagrations.
Commission has power to require piling and burning of

slashings along exposed places, such as highways, logging
railroads, mail line railroads, around camps, etc., and to
order piling and burning of slashings at time of logging or
other work involved in cutting of trees which produce
slashings, to prevent forest fires and other conflagrations;
violation of such orders may be punished as misdemeanor
under sec. 23.09, subsec. (11), Stats.

November 25, 1930.
Paul D. Kelleter, Director,

Conservation Commission.

Mr. C. L. Harrington, superintendent of forests and parks,
has, under your name, requested an opinion from this de
partment concerning the question whether the conserva
tion commission has power to establish certain rules and
regulations for the burning of slashings. He inquires
"whether or not the conservation commission has authority
in conjunction with its work for the detection, prevention
and suppression of forest fires to issue orders or to estab
lish a course of procedure in conjunction with slashings or
the debris left from logging, pulp wood, tree trimming, or
other operations which involve the cutting of trees with re
sultant accumulation of tops, limbs, and other inflammable
debris which is classed under the general heading of slash
ings ; and more particularly to issue instructions or orders
to do any or all of the following things:

"1. To order the burning of slashings at the owner's ex
pense.

"2. To order the piling and burning of slashings along
exposed places, such as highways, logging railroads, main
line railroads, around camps, etc.

"3. To order a patrol at the owner's expense on areas
of slashings with a view of reducing the hazard from fires
starting and running through such slashings.
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"4. To order the reduction of risk from such slashings
at the ownei^'s expense on complaint of adjacent property
holders or because of a hazard to communities or public
improvements; such as rural school houses, etc.
^ "5. To order the piling and burning of slashings at the
time of logging or other work involving the cutting of trees
which produces such slashings."

In sec. 23.09, Stats., we find the following:

"(7) Commission rules, studies, surveys, services,
penalties, powers. The commission is hereby authorized
to make such rules and regulations, inaugurate such studies,
investigations and surveys, and establish such services as
they may deem necessary to carry out the provisions and
purposes of this act, and any violation of any provisions of
this act, or of any rules or regulation promulgated by the
commission, shall constitute a misdemeanor and be punished
as hereinafter provided. The commission shall also have
authority:
*  ♦ *

"(j) Burnings. To regulate the burning of rubbish,
slashings and marshes or other areas as it may find reason
ably necessary to reduce the danger of destructive fires.
*  * *

"(11) Penalties. Any person violating any rule or
regulation of the state conservation commission shall be
punished by a fine of not less than twenty-five dollars nor
more than one hundred dollars, or by imprisonment in the
county jail for not exceeding six months, or by both such
fine and imprisonment."

Under the Wisconsin constitution the legislature may
delegate legislative functions of a local nature to municipali
ties (art. XI, sec. 3), including county boards (art. IV, sec.
22). It has, however, no power to delegate any legislative

function to administrative officers, boards or commissions.
The legislature may, however, confer upon boards and com
missions the power to pass rules and regulations under
general statutes in which standards are designated limiting
such rules and regulations. This question has been before
our supreme court a number of times and rules and regula

tions have often been declared void because the board or

commission had not the broad powers under which they as
sume to act.

So in Dowling v. Lancashire Insurance Company, 65
N. W. 738, an act requiring the commissioner of insurance
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to prepare, approve and adopt a blank form of fire insur
ance policy for use in the state, together with such provi
sions as may be endorsed thereon, etc., the same to conform
as nearly as practicable to the type and form of a designated
policy, was declared void as an attempt to delegate legisla
tive power. The court said that to be valid a law must be
complete in all its terms and provisions when it leaves the
legislature, though it may be left to take effect in future if
necessary upon the ascertainment of some prescribed fact
or event.

In State ex rel. Adams v, Burdge, 95 Wis. 390, 70 N. W.
347, the court considered a statute which gave the state
board of health power to make such regulations "as may in
its judgment be necessary for the protection of the people"
from contagious diseases, and also designate what diseases

are "contagious and dangerous to the public health." It
was held that such a statute was an unwarranted delega
tion to the board of legislative power and was therefore
void. In that case the court held that in the absence of a

statute authorizing compulsory vaccination and requiring
vaccination as one of the conditions of the right or privilege

of attending the public school, a rule adopted by the state
board of health excluding from public and other schools all
school children who do not present certificates of vaccina
tion cannot be sustained as a valid exercise of the police
powers of that board.
In State ex rel. Milwaukee Medical College v. Chittenden,

127 Wis. 468, 107 N. W. 500, the court held that in that
case rules and regulations made by the state medical board
were valid. The court said there is no delegation of power
to make the law which involves a discretion as to what it

shall be, but it merely confers a discretion as to the execu
tion of the law.

In State ex rel. Buell v. Frear, 146 Wis. 291, the court

held that the rules and regulations authorized by statute to

the civil service commission for carrying out the provisions
of the civil service act, putting them into effect and to clas
sify officers in employment, for arranging of offices, posi
tions and employment in the classified civil service, giving
the commission power to determine upon certain exemp
tions and requiring examinations and suspension upon evi-
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dence, etc., does not constitute a delegation of legislative
power to the commission.

Our court has held in Klein v. Barry, 182 Wis. 255, 196
N. W. 457, that the provisions of the blue sky law, con

tained in sec. 1753—57, as amended by the laws of 1921,
attempting to confer upon the railroad commission discre
tionary authority to declare voidable any sale of corporate

securities made in violation or noncompliance with the
provisions of the act and to determine whether the acts
complained of were done in good faith, and if so, that the
injury resulting therefrom may be remedied, to require the

corporation, its agents, etc., and brokers or other persons
concerned in the doing of the acts complained of, to place
the state, company or purchaser in the same situation as
if the acts had not been done, and limiting the right of
review, are unconstitutional as conferring upon the com
mission, an administrative body, legislative as well as judi
cial power.
We could continue to multiply citations of courts of last

resort, defining the limits between legislative and admin
istrative functions in the view delegated to boards and
commissions, but the above authorities from our own court
are deemed sufficient to make clear what we have in mind.

The rules and regulations you propose to adopt must come
under the police power of the state. Our court has held
that the final evidentiary test of the legitimacy of a police
regulation is whether it is reasonable under all of the cir
cumstances, i. e., there must be reasonable ground for the
police interference and the means adopted must also be
reasonable for the accomplishment of the purpose in view.
Mehlos V. City of Miiioaukee, 156 Wis. 591, 146 N. W. 882.

It has also been held that the reasonableness of a police
regulation depends upon the extent of the interference with
the private right, as well as the extent to which public
welfare is involved, and in case of doubt as to the reason
ableness thereof, it will be resolved in favor of its validity.
Cream City Bill Posting Co. v. City of Milwaukee, 158 Wis.
86, 147 N. W. 25.

Applying the principles applied in the above authorities
to the question before us, we are of the opinion that the
orders or regulation contained in 1, 3 and 4 of your inquiry
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are not authorized if it is understood and intended that the

commission will order the burning of the slashings or a
patrol to be performed by an employee of theirs and to

charge the expense thereof to the owner of the property.
There is no legislation in this state at the present time
authorizing the commission to go that far. If, however, it
is intended to make an order requiring the owner to burn
the slashings at the owner's expense, as is contemplated in
rules 1 and 4, such an order -would be valid if it were lim
ited to cases where there is actual danger of fires spreading
from such slashings.

Rule No. 3 would be unauthorized, as a patrol ordered
by the commission and under its control could not be car
ried out at the owner's expense, for the reason that there is
no legislation authorizing it.
Rule No. 2 would, in our opinion, be valid if limited to

places where there was danger of fire and Rule No. 5 would
also be valid if limited to those locations where there is
danger of fire, especially forest fires.
I believe the commission is authorized to establish a

course of procedure in conjunction with slashings left from
logging pulp wood, tree trimming or other operations which
involve the cutting of trees for the purpose of preventing
forest fires and other damaging conflagrations. The regu
lations, should, however, be carefully drawn so as to make
them reasonable under all circumstances and conditions to

which they apply.
I believe the statute above cited authorizes such reason

able rules and regulations and if they are violated the pen
alty prescribed in subsec. (11), sec. 23.09 is applicable and
may be collected in criminal prosecutions.
JEM
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Abandonment—Criminal Law—Extradition may be had
for alleged father of unborn illegitimate child if he has
abandoned same.

November 26, 1930.
Grover M. Stapleton,

District Attorney,
Sturgeon Bay, Wisconsin.

I have your telegram, in which you request an opinion
as to whether extradition may be had for an alleged father
of an unborn illegitimate child and in which you refer me
to sec. 166.06, Stats., and X Op. Atty. Gen. 315.
In an official opinion rendered by this department, II Op.

Atty. Gen. 303, it was held that a father of an illegitimate
child, having abandoned it before birth and fled to another
state, may be brought back to this state on requisition.
It is well settled that under rule No. 18 of the executive

department, relating to the application for requisitions, a
person cannot be extradited for bastardy, as bastardy is not
a crime within contemplation of the extradition statute,
and this department has so held in X Op. Atty. Gen. 315, to
which you refer us.

While it is true that extradition will not be granted for
bastardy, it is also true that extradition will be granted for
abandonment of a child, and sec. 351.30 contains the fol
lowing :

"♦ ♦ * any person who shall, without lawful excuse,
desert or wilfully neglect or refuse to provide for the sup
port and maintenance of his or her legitimate or illegitimate
minor child or childi'en under the age of sixteen years in
destitute or necessitous circumstances, shall be guilty of a
crime, * *

Turning to sec. 166.07, we read the following;

"A female who has been delivered of an illegitimate child
or who shall be pregnant with a child which, when born,
may be illegitimate, may enter into an agreement with the
person claimed by her to be the father of the child.
♦  ♦ ♦»*

That the word "child" in the abandonment statute and
in the bastardy statute is used with a broad enough sig
nificance to include an en venire sa mere, or an unborn
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child, is very evident from the language used. In the opin
ion in II Op. Atty. Gen. 303, above referred to, we have
cited the authorities for our conclusion. Since that time

the statute has not been changed and we see no reason for
changing the ruling of the attorney general's department,
as we believe, for the reasons there stated, the correct con
clusion was arrived at.

You are therefore advised that extradition can be had

for an alleged father of an unborn illegitimate child, if he
has abandoned the same.

JEM
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Counties—Municipal Borrowing—Words "county orders"
as used in sec. 67.12, subsec. (7), Stats., refer to orders
bearing interest given to person from whom money is tem
porarily borrowed in lieu of any other evidence of indebt

edness.

December 2, 1930.

T. W. Andresen,
District Attorney,

Medford, Wisconsin.
In your letter of November 19, 1930, you state that the

county board of your county is proceeding to borrow tem
porarily under the provisions of sec. 67.12, subsec. (7),
Stats., which provides that under the circumstances there

set forth a county may "borrow money and issue county or
ders therefor to pay current expenses * * You
state that, in your opinion, these words simply mean that
the county issues orders on the funds borrowed to pay
county expenses, which is the usual practice. However, you
indicate that the bank from which the county desires to
borrow the money insists that in order to comply with this
statute the county must give orders to cover the loan itself.
In my opinion your interpretation is incorrect. Sec.

59.81, subsec. (1), Stats., provides in part as follows:

«♦ * ♦ no interest shall ever be paid by any
county on its orders, except as provided in section 67.12."

This language makes it clear that the legislature intended
that in case of temporary borrowing by counties, county
orders bearing interest should be issued to the person from
whom the money is borrowed in lieu of any other evidence
of indebtedness.
SB
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Contracts—Public Officers—County Board—Malfeasance
—Contract between county and corporation for purchase of
property by county is violation of sec. 348.28, Stats., if
members of county board are stockholders and directors in
such corporation.

December 2, 1930.
Geo. a. Garrigan,

District Attorney,
Beloit, Wisconsin.

In your letter of November 18, 1930, you state that a
Wisconsin corporation is the owner of certain property for
merly used for conducting fairs, that it desires to discon
tinue operation, and to transfer this property to Rock
county for a sum equal to the total liabilities of the asso
ciation, which is conceded to be less than the actual value
of the assets. You state that several stockholders in this

corporation are members of the county board and that the
chairman of the county board is both a stockholder and a
director thereof. Under the plan of transfer none of the
stockholders of the corporation will receive any money or
any pecuniary advantage or anything of value from the
sale of the property or from their stock, and there will be
no assets of the corporation to be divided after the transac
tion is completed. You state that the county board wishes
to purchase the property under the provisions of sec. 59.69,
Stats., and inquire whether the transaction proposed would
be void under the provisions of sec. 348.28, Stats.
Under the plan proposed, as I understand it, there would

be a purchase of the assets of the corporation for cash by
the county, and thereafter the corporation would settle
with its creditors, thus wiping out its liabilities, and then
proceed to dissolve. The control of the funds received by
the corporation from the county, however, would be vested
in the corporation, and its action in paying its creditors
would be a corporate act, not a part of the transaction with
the county.

Under these circumstances, I am of the opinion that the
proposed plan would violate the provisions of sec. 348.28,
Stats., and that the contract would, therefore, be void.
Numerous opinions have been rendered by this depart

ment with respect to the application of this statute in
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cases where contracts between municipalities and corpora
tions, stockholders or officers of which were also officials
of the municipality. Your attention is directed to the
opinions found in XVIII Op. Atty. Gen. 329, XIII Op. Atty.
Gen. 114, VII Op. Atty. Gen. 597, VI Op. Atty. Gen. 279,
III Op. Atty. Gen. 764, Op. Atty. Gen. for 1912, 226 and
766, Op. Atty. Gen. for 1910, 207 and 608, Op. Atty. Gen.
for 1908, 702 and 779. In addition to the cases cited in

these opinions, see Washington County v. Groth, 198 Wis.
56, and Town of Swiss v. U. S. National Bank, 196 Wis.
171.

SB

Tuberculosis Sanatoriums—Relative who has voluntarily

paid for maintenance of indigent patient in county tuber
culosis sanatorium is not entitled to refund of amount so

paid where patient is subsequently placed on free list.

December 2, 1930.

L. E, Gooding,
District Attorney,

Fond du Lac, Wisconsin.
In your letter of November 18, 1930, you state in sub

stance that a boy over 21 years was admitted to the Sunny-
view Sanatorium, a tuberculosis sanatorium operated by
Fond du Lac and Winnebago counties jointly, at the request
of his father, upon the advice of the family physician; that
the boy was at that time without funds and without prop
erty ; that the father for some time after the boy's admis
sion to the sanatorium paid the regular rate applicable to
pay patients; that later, this boy was placed on the free
list and payments by the father were discontinued. You
state that the father has now filed a claim for the amount
paid for the maintenance of this boy in the sanatorium,
claiming that he is entitled to this amount because his son
was at all times eligible for admittance without payment
of maintenance.

You state that you have advised the county board that
the board has no authority to allow this claim, and you re
quest an opinion as to the correctness of your advice to the
county board. .

88
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Sec. 50.07, Stats., specifically provides for the payment
of maintenance where the person admitted is able to bear
this expense. The fact that the money was furnished by
the father for this, purpose indicates, I think, that during
the period covered by the payments, the boy was able to
provide for his maintenance in that way. So long as the
person admitted is able to pay for his maintenance in the
sanatorium he is not entitled to be cared for without the

payment of maintenance. It follows that this person was
entitled to admission as a free patient only when his father
ceased to furnish the funds necessary to pay for his main
tenance at the established rate. The above interpretation

is, I think, consistent with the duty imposed upon a father
to provide for an indigent son by sec. 49.11, Stats.
You are advised, therefore, that your advice to the county

board that it has no authority to allow the father's claim
is correct, in the opinion of this department.
SB

Public Health—Osteopaths—Man regularly licensed by

Wisconsin board of medical examiners to practice osteop
athy and surgery is not authorized thereby to write liquor
prescriptions for medical purposes.

December 2, 1930.

Dr. E. C. Murphy, President,
Board of Medical Examiners,

Eau Claire, Wisconsin.
Under date of November 20 you submit the question for

an official opinion whether a man regularly licensed by the
Wisconsin board of medical examiners to practice osteop

athy and surgery is privileged thereby to write liquor pre
scriptions for medical purposes.

This question must be answered in the negative. In X
Op. Atty. Gen. 837, this department held in an official opin
ion that an osteopath is not a physician within contempla
tion of ch. 441, Laws 1921, and cannot issue prescriptions
for intoxicating liquor. That is a well considered opinion
and authorities cited, and has not been modified either by
statute or rulings of this department.
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In XIV Op. Atty. Gen. 231, again this department held
that an osteopath is not authorized to prescribe intoxicat
ing liquors as beverage. The former opinion was cited and
followed. The opinion was rendered to Dr. Robert E.
Flynn, secretary of the board of medical examiners.
In XVIII Op. Atty. Gen. 6, a late opinion, dated Janu

ary 21, 1929, it was held that an osteopath cannot practice

medicine or prescribe medicine in treating the sick unless
he is also a licensed physician.
Under these various rulings of this department there is

but one answer possible to your question, and that is that
an osteopath who is licensed to practice osteopathy and
surgery is not authorized thereby to write liquor prescrip
tions for medical purposes.

JEM

Elections—Place for holding election in town is fixed

by sec. 6.04, subsec. (3), Stats.; method of changing that
place is provided in sec. 6.09.

December 2, 1930.

N. H. Roden,

District Attorney,
Port Washington, Wisconsin.

You ask to be advised on the following:

"Some time ago a voting booth in the town of Cedar-
burg, this county, was held at a certain place. This place
became unusable and the town board moved the voting booth
to another location.

"Since that time the first voting booth has been remod
eled and now demand has been made upon the officers of
the town to move back to the first place for voting pur
poses."

You ask if that can be done and what the procedure is.
The voting places in towns are fixed by sec. 6.04, subsec.

(3), Stats., which provides:

"In each town, at the place where the last town meeting
was held, or at such other place as shall have been ordered
by such meeting or by the supervisors, when they establish
more than one election district as hereinafter provided;
♦  ♦ ♦"
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Under that provision the place is where the last town
meeting was held unless at that town meeting a different
place was designated. The only authority of the town
board or supervisors to fix a place under that provision is
where more than one election district is provided for as the
place where the last town meeting was held is general and
would apply to all elections without being fixed either by
the electors or the town board.

The only provision of law for changing that place for
any election would be under the provisions of sec. 6.09,
which gives the board of inspectors, where they meet at
the place designated therefor, the right to change the place
or adjourn to the nearest convenient place for holding the
election. I think that would apply to that election. If the
regular town meeting was held at that place, that would fix
the place of the holding of the next election unless the elec
tors at that town meeting changed the place. Therefore,
in case no change was made by the electors, the board
should meet at the place where they held the last town meet
ing and adjourn to the old place if they desire to make that
change and do that in the manner provided in sec. 6.09.
TLM

Mortgages, Deeds, etc.—Chattel Mortgages—Trade Regu
lations—Conditional Sales Contracts—Proper method of
filing chattel mortgages and conditional sales contracts,
authority for releasing same and proper fees for filing dis
cussed.

December 3, 1930.

Fred Risser,

District Attorney,
Madison, Wisconsin.

You submit the following questions to which I make
answers:

"First: Do copies of conditional sales contracts since
January 1, 1930 when chapter 525 of the laws of 1929 be
came effective have to be authenticated in order to be en
titled to be filed on record in the office of the register of
deeds?"
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Answer—"No." Sec. 122.06, Stats., controls at the pres
ent time and that simply says "copies."

"Second: Have register of deeds the right and authority
to refuse to accept and file a copy of a conditional sales con
tract that they think does not comply with the requirements
of this law because it is not authenticated?"

Answer—"No." The law provides what he shall do and
he must do it at his peril no matter what he thinks.

"Third: Does the written authority to release contracts
originally filed with city, town and village clerks prior to
January 1, 1930 have to be issued in duplicate, and if not,
is the proper fee §.10 or §.20 for such release?"

Answer—I find no provision in the law requiring written
authority to release contracts to be filed in duplicate, and
without such express provision, it would not be necessary,
so I think the proper fee would be §.10, as there is only one
filing.

I desire to express my appreciation of your manner of
submitting these questions with your analysis of the law
and opinion as to the proper construction to be given the
various provisions.
TLM

Legislature—Legislative Committees—Public Officers—
Attorney general may not appear in circuit court on behalf
of joint legislative committee unless specifically authorized
to do so by act or joint resolution creating such committee
or by governor or by some formal action of either branch
of legislature.

December 4, 1930.

Geo. W. Blanchard, Chairman,
Legislative Campaign Investigating Committee,

Edgerton, Wisconsin.
In your letter of November 29, 1930, you state that a

witness who was called before the legislative campaign in
vestigating committee has refused to testify, and that the
committee has voted to certify the record to the circuit
court for Dane county for the purpose of compelling the:
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witness to testify or subjecting him to punishment for con
tempt as provided in ch. 48, Laws 1929. You inquire
whether the attorney general or a member of his staff can
act for the committee in presenting this matter before the
circuit court.

While the attorney general is a constitutional officer, his
powers and duties are prescribed by statute (art. VI sec. 3
Const.), and authority for his appearance in a circuit court
on behalf of this committee, if such authority exists, must
be found in the statutes. Clcbs v. State, 196 Wis. 430;
State ex rel. Haven v. Sayle, 168 Wis. 159; State v. Snyder,
172 Wis. 415; State v. Milwaukee E. R. & L. Co., 136 Wis.
179.

Under the provisions of sec. 14.53, subsec. (1), Stats., the
attorney general may appear for the state and prosecute
or defend in any court or before any officer any cause or
matter, civil or criminal, in which the state or the people
thereof may be in any wise interested when requested by
the governor or either branch of the legislature. The legis
lature in enacting ch. 48, Laws 1929, might have inserted
therein a clause authorizing and directing the attorney gen
eral to act for the committee upon its request in any legal
controversies which might arise in the course of its work,
as it has done with respect to certain administrative com
missions. See sec. 101.24 (2) and sec. 195.07 (2) Stats.
In its wisdom it did not see fit to do so. Clearly then,
neither branch of the legislature has requested any action
in the premises on the part of the attorney general. This
special interim committee is the creature of ch. 48, Laws
1929, and must look to that statute for its authority. No
language therein contained authorizes the committee to re

quest the services of the attorney general in its behalf, in
the name of the legislature or either branch thereof within
the call of sec. 14.53 (1), Stats.
I am of the opinion, therefore, that the attorney general

has no authority to act for your committee in the circuit
court under the facts stated, at the request of the commit
tee, unless authorized thereto by the governor, or by formal
action of either branch of the legislature as provided in
sec. 14.53 (1), Stats.
SB
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Counties—Agricultural Associations — Misappropriation
for payment of past debts by society of part of specified
amount appropriated by county board to aid county agri
cultural association in conducting its annual fair of 1930,
county clerk having been directed to draw order for pay
ment of that amount to society to be used for that purpose,

renders society liable to county for amount so misappropri
ated ; officers of society who authorized or made misappro
priation are also liable.

December 4, 1930,

J. M. Peters,

District Attorney,
Hartford, Wisconsin.

You submit the following question with your opinion
thereon, and you ask for an opinion from this office.
"On November 22,1929, at a regular session of the Wash

ington county board the following resolution was adopted.
"Resolution No. 21
" 'Whereas, the Washington County Agricultural Society

in conducting the annual county fair is promoting the in
terests and advancement of agriculture, horticulture, stock
breeding, dairying and manufacturing of the county and
has an extensive educational value by showing the numer
ous competitive exhibits, and, .
" 'Whereas it is to the interest oi the county that said

society be maintained and assisted in conducting the annual
county fair;
" 'Therefore, be it
" 'Resolved, that there be and hereby is appropriated the

sum of four thousand ($4,000) dollars to the Washington
County Agricultural Society to aid in conducting the 1930
county fair. , . ,
" 'Resolved further, that the county clerk is hereby au

thorized on or about April 1, 1930, to draw an order on the
county treasurer for said amount to said society, providing
that an agreement signed by the officers and authorized by
the stockholders of the Washington County Agricultural
Society and delivered to the county clerk before the appro
priation is received to the effect that should the fair grounds
in West Bend be sold, all indebtedness including shares of
stock, notes and mortgages will be paid in full and the bm-
ance divided between Washington county and the Wash
ington County Agricultural Society share and share alike.
"Dated November 21, 1929.

R. P. Meyer
F. J. Schwalbach
John W. Mann'"
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"At the time the above resolution was adopted the agri
cultural society had outstanding indebtedness and some
what more than a thousand dollars was paid off in interest
and principal on the indebtedness. The question is, was
this amount legally paid off in the light of the resolution,
and what is our remedy? My opinion is that in view of
the fact that the resolution provided that the ?4,000 was
appropriated to the Washington County Society to aid in
conducting the 1930 fair, it would be illegal to use any part
of the appropriation for anything but aid in conducting the
said 1930 fair, and I further believe that the secretary of
the association or the association as a whole could be held
responsible for the payment of that money."

You are advised that under the provisions of sec. 59.86,
Stats., county boards are authorized to make appropria
tions to county agricultural societies in the manner and
within the amount there specified, and I think this appro
priation would be valid if within that amount. But as you
say, it is clearly appropriated for aid in conducting that
particular fair and to be used for the particular purpose
specified and a misappropriation of those funds would make
the county and each of the officers who had a part in the
misappropriation liable for the amount misappropriated.
The authority to the clerk seems to be to draw an order

on the county treasurer for the amount to said society,
which should be done on April 1 providing the society exe
cuted the instrument specified. If that was done there
would be no fault on the part of the clerk, for the misap
propriation of the funds would come after the pajTnent to
the society, so I do not think the clerk would be liable for
misappropriation of the funds after such payment if the
required conditions were followed before the funds were so
paid; if not, then, of course, the clerk would be liable for
not following the conditions prescribed, otherwise the so
ciety or association and its members who were guilty of the
misappropriation would be liable to the county for the mis
appropriation of the funds, for I think the county would
be entitled to have them used in the manner specified, and
if they were not so used, then the county could recover the

amount so misappropriated.
TLM
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Elections—Municipal Corporations—Towns—All town
officers except justices of peace elected in Dane county in
spring election will hold office for two years, until their

successors are elected and qualified in spring election of
1932, since Dane county has population according to United

States census of 1930 of 100,000.

December 10, 1930.

Fred Risser,

District Attorney,
Madison, Wisconsin.

In your recent communication received on November 28
you direct our attention to the fact that the 1930 United
States census gives Dane county a population in excess of
112,000 people, and that the question now arises whether
the various townships in Dane county are required to elect
town officers at the spring election in 1931 or whether the
present officers who were elected in April in 1930 will hold
over until 1932 in view of the provisions of sec. 60.19, Stats.

Said sec. 60.19, so far as is material in solving the ques
tion submitted, provides as follows;

"At the annual town meeting there shall be elected in
each town the following officers, viz.: Three supervisors,
one of whom shall be designated on the ballots as chairman,
a town clerk, a treasurer, an assessor (or two or three, if
the town board at their last meeting before such election
shall have so ordered), so many constables, not exceeding
three, as shall have been ordered by the last preceding an
nual town meeting. In all counties which contain a poptc-
lation of not less than one hundred thousand such election
shall be held biennially in the even-numbered years, and
town officers shall hold office for two years. * * *"

You will note that under the above-quoted provisions of

sec. 60.19 the town officers are not elected for any particu
lar time or term. They are simply elected and the law fixes
the time when another election is to be held and when the
next term of office begins.
Under sec. 60.22, it is provided that every town officer

elected at an annual meeting, except a justice of the peace,
shall hold office for one year and until his successor is
elected and qualified. Although the present town officers
were elected under the existing statute when the population
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of the county was less than 100,000 and their term of of
fice was for one year only, the provision of the statute
authorizing them to hold over until their successors are
elected and qualified will make it possible for them to hold
office another year without an election.
The question then confronting us is whether an election

must be held in 1931 for these town officers. Under the
above quoted sec. 60.19 elections shall be held biennially
and in the even numbered years and town officers shall hold
office for two years. All these provisions are applicable to
every town officer, except justice of the peace, in the
county, and there is no escape from the conclusion that elec
tions in the future must be held in compliance therewith.
The present town officers must hold for two years and the
elections must be held biennially and in the even num
bered years. I am constrained to hold that the present
town officers in the towns of Dane county may hold their
office until their successors are elected and no election can
be held until the spring of 1932.
JEM

Trade RegvXation—Trading Stamps—Coupons given with
sale of thrift books, which books are sold by theatre cor
poration, entitling purchaser to $5.50 worth of admission
for $5.00 and which coupons entitle owner to oil painting,
are violation of trading stamp law.

December 11, 1930.
C. G. Chadek,

Assistant District Attorney,
Green Bay, Wisconsin.

With your communication of December 3 you enclose a
certain coupon, being a special Christmas offer of a gold
tone oil painting which is issued by salesmen who collect
one dollar for them and fifty cents is paid when the coupon
is presented at the studio. You inquire whether the Fox
Mid-wesco Theatres are permitted under the law to give
one of these coupons or orders with each sale of their thrift
books. You say that the thrift books sold by the said cor
poration entitle the purchaser to $5.50 in admissions for
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$5.00. You inquire whether this is a violation of our trad
ing stamp act.

Sec. 134.01, Stats., providing for the regulation of trad
ing stamps, prohibits any coupon to be given in connection
with the sale of any goods, wares or merchandise, which
coupon entitles the purchaser to procure any goods, wares,
merchandise, privilege or thing of value in exchange for
such coupon. We are first confronted with the question
whether thrift books come under the classification of goods,
wares and merchandise.

In an official opinion to J. Q. Emery, dated August 13,
1925, XIV Op. Atty. Gen. 370, this department held that
the giving of a card with the sale of a coupon book by an
oil company, which entitles the purchaser to receive a $1,000
travel accident insurance policy is a violation of the trading
stamp law. It was there held that a coupon book came
clearly within the designation of any goods, wares or mer
chandise. See also Yoke v. Robertson, (Pa.) 2 Whart. 155,
162, Words & Phrases, 1st Series, Vol. 4, 3135.
We believe a thrift book comes within the purview of this

statute, because it is covered by the terms "goods, wares
and merchandise." I believe that is the only reason why
it is a violation of law.
JEM

Appropriations and Expenditures—State Aid—School
Districts—Tuition—School district which transports and
pays tuition of its pupils is entitled to share in apportion
ment under subsec. (5), sec. 20.245, Stats., as though hav
ing employed one elementary school teacher.

December 11, 1930.

John A. Markham,

District Attorney,

Independence, Wisconsin.
You say between May 1 and August 1, 1930, four school

districts were created in your county out of territory de
tached from existing joint high school districts other than
union free high school districts, pursuant to sec. 40.85,
Stats.; that each of these new school districts has voted to
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purchase tuition for their pupils, temporarily at least, in
the village schools, from which their territory has been de
tached ; and that each came into existence more than thirty
days before the opening of school and subsequent to the
state apportionment of school aid money to rural schools.
You say that each of the districts has circulated a peti

tion to the county board asking for two hundred fifty dollars
to be appropriated to its district as county aid for common
schools, under the provisions of sec. 59.075. The county
board has submitted the question to you as to their legal
authority to make such appropriations under the conditions
named.

I think your question is answered in the affirmative by
the opinion of this office in XIX Op. Atty. Gen. 126. The
questions submitted to you should be answered in accord
ance with that opinion.
TLM

Courts—Erroneous Sentences—Prisons—Parole—Public
Officers—Governor has not power to give board of control
greater powers than it is given by statute; he cannot make
prisoner subject to parole by board prior to time fixed by
statute.

Sentence for rape to indeterminate term is erroneous and
maximum thereof must be considered as real term of pris
oner; such prisoner is entitled to parole consideration when
he has served one half of said maximum sentence.

Erroneous sentence to indeterminate term may be cor
rected by trial court at same term at which sentence was
given; prisoner should be sent back to said court for such
correction; if it is too late for trial court to make such cor
rection board of control should consider maximum in inde
terminate sentence as determinate sentence of prisoner.

December 12, 1930.
Honorable John J. Hannan, President,

Board of Control.
In your communication of November 26 you state that at

the last session of the parole board at the prison you had
before you prisoner A, who was convicted of the crime of
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rape and sentenced on October 3, 1929 to the Wisconsin
state prison for a term of not less than one year nor more
than five years. It seems there were extenuating circum
stances and the executive clemency has been solicited in be
half of this prisoner and that action was taken upon that
petition as follows:

"In consideration of the premises, I, as Governor of the
State of Wisconsin, do hereby make the said (Prisoner
"A") eligible to parole by the State Board of Control, the
same as though he had served a longer term and had
reached the grade making him eligible for parole under the
rules and regulations of the Board of Control, and he is to
be paroled the same as though he were presently eligible to
parole, if, in the opinion of the Board, such parole is ad
visable. The term of his sentence is not, however, to be
shortened, nor is it to be otherwise affected except as here
inbefore stated."

You direct our attention to sec. 359.07, Wis. Stats., which
definitely takes the crime of rape out of the category of
crime subject to the indeterminate sentence law. You also di
rect our attention to sec. 359.05, which, among other things,
provides that the indeterminate sentence "shall have the
force and effect of a sentence of the maximum term, sub
ject to the power of actual release from confinement by the
board of control" or actual discharge of the governor upon
recommendation of the board of control or by pardon as
provided by law.
In sec. 57.06, governing the granting of paroles, it is pro

vided that a first offender sentenced for a general or in
determinate term shall be eligible to parole consideration
when he shall have served the minimum of the term for

which he was sentenced, not deducting any allowance for
good behavior, and any prisoner convicted of a felony who
is sentenced for a determinate term less than life must serve

at least one-half the term for which he was sentenced be

fore he shall be eligible to parole consideration.
I will consider your questions submitted seriatim:

1. Does the order of the governor in any way affect the
term of sentence of Prisoner "A"?

The pardoning power of the governor is broad and far
reaching. Sec. 6, art. V, Wis. Const., provides:
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"The governor shall have power to grant reprieves, com
mutations and pardons, after conviction, for all offenses ex
cept treason and cases of impeachment, upon such condi
tions and with such restrictions and limitations as he may
think proper, subject to such regulations as may be pro
vided by law relative to the matter of applying for par
dons."

Sees. 57.08 et seq. set forth the procedural steps that must
be taken in application for pardon and further regulations
to be followed.

Under sec. 57.11 regulations are given for conditional
pardon and the procedure that will be taken when such con
ditions are violated. Although the pardoning power is far-
reaching, it does not authorize the governor to delegate his
powers to another official or board.
You will note that in the action taken by the governor

concerning Prisoner A, he attempts to give the state board
of control the power to parole said prisoner prior to the
time when the statute says he may be paroled. This is an
attempt to give the board of control a power that it has
not under the laws. This the governor is unable to do.

You are therefore advised that this question must be
answered No. The governor has the power, however, to
give a conditional pardon to Prisoner A and attach to it
any condition that he may see proper. He may leave him
in the custody and guardianship of the board of control
and require A to make reports to the board of control and
to follow their orders and instructions and should Prisoner
A violate any of these conditions he may be rearrested as
provided in sec. 57.11. In this way the governor would
practically accomplish in a legal way the same object he
tried to accomplish in the order already made concerning
Prisoner A.

2. Under the statutes, is the board of control required to
consider the term of Prisoner "A" to be the time fixed as
the maximum of the sentence?

In view of the provisions of sec. 359.05, that an inde
terminate sentence shall have the force and effect of a
sentence of the maximum term, this question must be an
swered Yes.
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3. When is Prisoner "A" entitled to parole consideration?
The only safe course for the board of control to follow in

case where an indeterminate sentence has been erroneously
imposed by the trial court, when a determinate sentence
should have been given, is to grant no parole until the pris
oner has served one-half of the maximum sentence.

4. What should be the course of the board of control in
the matter of sentences to indeterminate terms in the case
of persons convicted of crimes specifically excluded by the
statutes from falling within those offenses in the punish
ment of which a court is permitted to impose an indeter
minate term?

When a trial judge imposes an erroneous sentence and
the error is discovered by the board before the expiration
of the term at which the sentence is imposed, the prisoner
should be sent back to the trial court to be resentenced ac

cording to law. If it is too late for the trial court to cor
rect its error, then the state board of control should con
sider the maximum of the indeterminate term as the term

for which the prisoner is required to serve, and parole in
such cases should not be granted until one-half of said
term has been served.

JEM

Trade Regulation—Trading Stanvps—Delivery of cards
with sale of merchandise by merchant in numbers as high
as fifty, which may be exchanged for camera and ordering
(as trial only) of one carton of six rolls of films at regular
price of twenty-five cents per roll, is violation of trading
stamp law.

December 13, 1930.
Frank B. Keefe,

District Attorney,

Oshkosh, Wisconsin.
In your recent communication you state that many con

cerns in your city have been approached by the National
Advertisers of Chicago, Illinois, and have signed up con
tracts for distribution of cards in connection with sales by
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local merchants; that one that has just come to your atten
tion bears the following advertisement:

"Free! Camera Free! Redemption of these cards is
conditional upon holder sending 50 cards received in the
regular course of trade and ordering (as trial only) one
carton, 6 rolls, of films at the regular price of 25^ per roll.
The camera will be sent absolutely free, postage prepaid.

Send cards, letters and money order in one envelope by first-
class mail to

National Advertisers

308 N. Michigan Ave. Chicago, 111.
This card expires August 31st, 1931."

On the back of the card is the statement

"Save this card—It is valuable."

Then follows the name of the local merchant, with his ad
dress and product distributed, together vdth the following
statement:

"One ticket with each bottle of milk or cream."

You ask to be advised whether this is in violation of our

statute.

As I understand this scheme, the cards are given in con
nection with the sale of merchandise and entitle the person
who received the cards to exchange them for a camera and
order (as trial only) one carton, 6 rolls, of films at the
regular price of 25^^ per roll. There can be no question but
that this is in violation of our trading stamp act if carried
out by the merchants. The Chicago parties who are selling
these cards to the merchant would be accessories before the

fact if the offense were a felony but, the offense by the
merchant being only a misdemeanor, as the law expressly
states, the law does not admit of accessories before the fact.
See XVI Op. Atty. Gen. 514; Wilson v. State, 1 Wis. 184;
Nichols V. State, 35 Wis. 308.
You are therefore advised that the merchant using this

scheme and delivering the cards in connection with the sale

of merchandise may be prosecuted under sec. 184.01, Wis.
Stats., under the antitrading stamp act of Wisconsin.
JEM
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Piiblic Officers—Alderman—Municipal Treasurer—Voca
tional Board—Offices of vocational board member and alder
man are incompatible.

Offices of vocational board member and municipal treas
urer are compatible.

Municipal treasurer may not be paid by local vocational
board for acting as its treasurer.

Treasurer of local vocational board may not be compen
sated for services.

December 16, 1930.
E. E. Gunn, Jr., Assistant State Director,

Board of Vocational Education.
In your letter of December 3, 1930 you present the fol

lowing questions:

"Mr. A is a member of a local board of vocational educa
tion. He is alderman. He was appointed to the board of
vocational education by a board of education which is
elected by popular vote. Can he serve as alderman and
also as a member of the board of vocational education?
Can he receive pay for being secretary of the board of voca
tional education?
"A city treasurer who was elected to that position by

popular vote is appointed a member of the board of voca
tional education. He receives compensation from the city
for being city treasurer and also from the board of voca
tional education for being treasurer of that organization.
Can this man legally serve as a member of the board of vo
cational education? Can he receive compensation for being
treasurer of the board of vocational education?

With respect to the first question your attention is di
rected to the fact that the local vocational board under the

provisions of sec. 41.16, subsecs. (1) and (2), Stats., must
report to the municipality the amount required for the next
fiscal year and that the municipality must levy and collect
a tax sufficient to provide the same. This levy is neces
sarily made by vote of the municipal council. Moreover,
under sec. 41.16 (3), Stats., the council is given discretion
as to the authorization of bond issues for certain vocational

board purposes. Thus, if a dispute should arise between
the council and the vocational board as to the propriety or
necessity of the vocational board's budget or construction

program a person who was at the same time an alderman

'89
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and a member of the vocational board might find himself
in the inconsistent position of being on both sides of the
dispute in his respective dual capacities. The opinion of
this department which you cite (VIII Op. Atty. Gen. 214)
does not rule on the point which you raise, but merely points
out that the reasoning applied to the situation there under
discussion would not be applicable to a question such as
you now raise. I am of the opinion that the office of alder
man is incompatible with membership upon a local voca
tional board.

Sec. 41.15 (4), Stats., provides that the local vocational
board shall elect from its membership a chairman and a
secretary. No provision is made for compensation of the
persons so chosen, and in the absence of such specific provi
sion they are entitled to no compensation. All members of
the board take office "cum onere," and as to appointive
members, sec. 41.15 (2), Stats., indicates specifically that
they shall serve without pay. Henry v. Dolen, 186 Wis.
622.

With respect to your second question it appears that the
municipal treasurer is by sec. 41.16 (5) and (6) designated
as the treasurer of the local vocational board and that his
compensation as municipal treasurer also covers the work
which is imposed upon him by these subsections. He too
takes office "cum onere" and is entitled to no compensation
from the local vocational board, unless there is specific
statutory authorization thereof. See sec. 62.09 (9) (d),
Stats., and sec. 62.09 (6) (d), Stats.
The municipal treasurer's duties with respect to the

funds of the local vocational board are apparently wholly
ministerial in character, and I perceive no reason why that
office is incompatible with appointive membership without
pay on the local vocational board.
SB



Opinions op the Attorney General 611

Civil Service — Citizenship ~ Criminal Lam — Conspir-
acy—Person convicted of failure to register for draft in
violation of act of May 18, 1917, and for conspiracy to vio
late act of May 18, 1917 (40 Stats, at L. 76), does not come
within purview of sec. 11, title 8 (Aliens and Citizenship)
of U. S. C. A. (37 Stats, at L. 856) ; such person has not
forfeited his citizenship so as to prevent him from holding
public office under civil service law of Milwaukee.

December 16, 1930.
Oliver L. O'Boyle,

Deputy District Attorney,
Milwaukee, Wisconsin.

In your communication of November 6 you state:

"We were recently approached for an opinion by the Mil
waukee county civil service commission, who had examined
and passed for the position of field and case worker out of
the Milwaukee county juvenile court, one A—. This man
qualified in every respect. His history, however, disclosed
the fact that in 1917 two indictments were returned against
him in Columbus, Ohio. One for failure to register for the
draft in violation of the act of May 18, 1917, and the other
against A— and codefendants for conspiracy to violate the
provisions of the act of May 18, 1917. The cases were con
solidated, defendant was convicted in each case, sentenced
to nine months in the county jail on the first of the above
indictments and two years in the United States penitentiary
at Atlanta on the second thereof."

You then say:

"The question presented by the civil service commission
is: Do these convictions constitute a forfeiture of citizen
ship and civil rights which would make it impossible for the
applicant to hold a position of public trust?"

You further state that your office is about to render an
opinion that the convictions in question do not disqualify
the applicant; that your attention was called to an unoffi
cial opinion out of this office wherein a contrary view
seemed to be indicated and you submit cases and argu
ments to sustain your position and ask for further consid
eration of the subject by this office. You state that your
proposed opinion was based on the decision of our court, as
well as opinions of the attorney general's office to the effect
that the term "felony" as appears in art. Ill, sec. 2, Wis.
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Const., is only Intended to cover felonies that were such at
the time of the adoption of said constitution, and that no
offense arising out of the 1917 draft law constituted a fel
ony at common law, hence, could not work a deprivation of
civil rights, citing State ex rel. Jsenring v. Polacheck, 101
Wis. 427; Klein v. Valerius, 87 Wis. 54; Jackson v. State,
81 Wis. 127.

The above opinions and the authorities cited were con
sidering the word "felony" as found in sec. 15, art. IV,
Wis. Const., and you state that the same construction was
applied to the term "felony" as the word is used in sec. 2,
art. Ill of the constitution in the opinion of the attorney
general, XIII Op. Atty. Gen. 141. In this opinion authori
ties will be found to the point that conspiracy constituted a
misdemeanor and not a felony at common law and it was

held there that conspiracy to violate the Volstead act did
not have as a penalty the forfeiture of citizenship.

It has been contended that under the federal statute,

Title 18 (Aliens and Citizenship) sec. 11, U. S. C. A., which
provides that a person "who deserts the military or naval
service of the United States or who, being duly enrolled
departs the jurisdiction of the district in which he has been
enrolled or goes beyond the limits of the United States with
the intent to avoid any draft" will forfeit his citizenship.
You state that in the instant case the first indictment

was for refusal to register and that the accused had never
been enrolled nor did he depart the jurisdiction of his dis
trict with the intent to avoid the draft and that therefore

it would appear that sec. 11 does not cover his case. We
agree with you in your conclusion and we also agree with
you that the second charge on which he was indicted was
conspiracy to interfere with the government in the execu
tion of the draft. This, we believe, is not covered by the
provisions of the foregoing subsec. 11. Forfeitures are not
favored in the law and unless a specific statute can be cited
and the facts clearly show that a citizen of the United
States under those facts comes clearly within the purview
of such statute, we must hold that such person has not for
feited his citizenship of the United States.
You are therefore advised that you are correct in your

conclusion and that you should answer the question pre-
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sented by the civil service commission of Milwaukee that
the person in question has not forfeited his citizenship and
civil rights so as to make the applicant ineligible to hold a
position of public trust.
JEM

Courts—Minors—Child Protection—Child under age of
eighteen when convicted of criminal offense may be sen
tenced to industrial school for boys although sentence is
made by trial court after boy has passed age of eighteen.

December 17, 1930.

Board of Control.

You enclose with your communication of the 6th inst. a
copy of the commitment of one A to the Wisconsin indus
trial school for boys and you state that the information re
ceived by you is to the effect that the boy was committed
to the Wisconsin state reformatory on the first day of
March, 1930, but the sentence was stayed and that the boy

was placed on probation to this board for a period of two
years; that subsequently, on the 11th day of November,

1930, the court ordered that the sentence and jud^ent en
tered on the first day of March be amended to the effect
that the said A be sentenced to the industrial school for

boys at Waukesha. You state that when the original sen
tence was given on March 11, 1930, A was not 18 years of
age; that when the amendment was made on November 11,
1930, the boy was past the age of 18 years. You ask to be
advised as to whether this commitment order as amended

is proper under the circumstances.
In answer we will direct your attention to the provi

sions of sec. 48.15, Wis. Stats., which reads:

"Any child, under the age of eighteen, convicted of a
criminal' offense may, in the discretion of the judge or
magistrate before whom the case is tried, be committed to
one of the industrial schools of this state instead of to the
state prison, state reformatory, industrial home for women,
house of correction, county jail or police station, as the case
may be."

You will note that when the age of the child is under
eighteen when the conviction takes place, then he may be
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sentenced to the industrial school. When A was convicted

he was still under eighteen. The judgment as amended is
therefore authorized by this provision of the statute. In
other words, A being under eighteen when he was convicted,
a sentence to the industrial school is valid.

JEM

Public Lands—Escheated Lands—Interest in escheated

lands may be conveyed by land commissioners in proceed
ing directly to sell same without having them appraised,
advertised and sold at public auction as required for sale
of other lands owned by state.

December 17, 1930.

Commissioners of the Public Lands,
Attention A. D. Campbell, Chief Clerk.

You say that the west half of the northwest quarter of
section number 25, in township number 38, north of range
number 20, east, in Marinette county, Wisconsin, was
owned by one Nicholas Markura, and that he died leaving
no known heirs and it was supposed at first that the prop
erty had escheated to the state, but that thereafter it was
claimed by Thomas W. Miller, alien property custodian of
the United States on the theory that there were heirs in
Germany and the property was to be held by such cus
todian and disposed of for their benefit, and a search was
made by him for such heirs. In the meantime the property
was sold, and conveyed by him as such alien property cus
todian to'one Clifford Miller for §2,000, and the said Clif
ford Miller took possession thereof under such deed and
has made valuable improvements in the way of buildings
and otherwise, relying upon such title, but that after ex
haustive search and inquiry, no such heirs have been found
and the government officials have determined that said

property had escheated to the state and, therefore, was not
property that could be seized by the custodian of alien prop
erty. That the said Clifford Miller is now willing and de
sirous of obtaining a conveyance of said land from the land
commissioners of Wisconsin, conveying all title of the state
in said land as escheated land in order to protect him and
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Ms improvements on said land as far as possible. He has
offered to pay to the state the $2,000 which he paid to the
government custodian of alien property who claims to be
the owner of the property and who now offers to return
said money to the said Miller because he is unable to find
any heirs of the said Nicholas Markura, deceased, and you
ask if the land commissioners can make a conveyance of
said land to him without having the same appraised and

advertised for sale, as required for the sale of state lands.
Sec. 237.01, subsec. (7), Stats., provides:

"If the intestate shall have no widow nor kindred his es
tate shall escheat to the state and be added to the capital of
the school fund."

Sec. 24.03, provides:

"The commissioners of public lands, shall, whenever they
shall have reason to believe that any lands have escheated
to the state for defect of heirs, cause due inquiry to be
made to ascertain the rights of the state, and the attorney-
general shall bring any suit or action or take any requisite
proceeding necessary to protect and secure the rights of the
state. The said commissioners may, in their discretion,
either take possession of, or cause to be sued for and re
covered as aforesaid when necessary, any real estate be
lieved to have escheated to the state, or may proceed di
rectly to sell all the right, title and interest of the state
therein, without first obtaining possession thereof and with
out establishing title thereto by action."

Sec. 24.08 provides a procedure for selling public lands
of the state by appraisal and advertisement and the kinds
of public lands there specified must be sold in that way,
and the only question is whether that procedure was in
tended to apply and does apply to escheated property.
That section uses the words "forfeited lands," but that
clearly refers to lands sold on contract and forfeited for
failure to comply with the conditions of such contract; and
it seems to me from all the provisions in ch. 24 of the stat
utes, that that procedure was only intended to apply to
lands of the state obtained from the government or from
other sources where a good title was assured and to such
lands where sold and afterwards forfeited under the pro

visions of that chapter, so that the title of the state to such
state lands would be good so that the appraisers would ap-



'ffr-'

616 Opinions of the Attorney General

praise the value of the lands and not a mere contingent in
terest therein. I think that must follow from the proce
dure provided for appraisal of the lands, for the appraisers
are to be residents who are supposed to be acquainted with
the value of lands in that vicinity so they could appraise
the value of the lands as they appeared and not some con
tingent, uncertain escheated interest therein which might

be good, but in case heirs were located or appeared within
the twenty years and established right to the land the
state's title thereto would cease to be a title and the land

or the money obtained therefor, in case of sale, would be
long to the established heirs.

Clearly no one, and especially no one that would be ap
pointed as a mere resident of the neighborhood where the
lands were located, would be competent to pass upon or
appraise the value of the state's interest in such lands based
on any such uncertainty of title, and the fact that the law
provides for a mere quitclaim conveyance of such land by
the state strengthens that theory and there is nothing in
the law on appraisals that indicates that the appraisers so
appointed have any right to appraise an assumed interest
in the land, for it simply requires them to appraise the
lands. There is a provision in the statute now that in case
heirs afterwards establish their right to the lands, the pur
chaser from the state is entitled to recover back the moneys
he paid to the state, but without that provision he would
not even have that right, because the conveyance would be
a mere quitclaim of the interest of the state; but even with
that provision giving the purchaser the right to recover the
money he paid to the state in case of his losing his title by
prior claimants, that would not compensate Mr. Miller for
all of the improvements he has made on the property in
case it had to be advertised for sale and sold to the highest
bidder. But as before stated, on account of the peculiar
situation of escheated property and the provision that the
land commissioners may proceed directly to sell the interest
of the state therein, I do not believe that the general pro
visions of the statute requiring the lands of the state to be
appraised and advertised and sold to the highest bidder
apply to the sale by the commissioners of this uncertain
title to escheated property or property that is claimed to
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have been escheated to the state, because no one can tell,
at least until the twenty years statute of limitations has
elapsed, what title the state has to such land. So I think
your question should be answered in the affirmative, that
the commissioners may proceed directly to sell all the right,
title and interest of the state therein, as provided in sec.
24.03, Stats., and that quitclaim deed would vest in the
grantee all right, title and interest of the state in or to the
land and every right of action which the state has respect
ing the same, as provided in sec. 24.11 (4), with all the
rights therein specified.
I think that construction is not inconsistent with the pro

visions of sec. 2, art. X of the constitution, because you
will notice that provision provides that the clear proceeds
of all such property shall be set apart as a separate fund
to be called the school fund, so it does not provide that such
contingent title to escheated land shall be school lands.
TLM

Civil Service—Chief clerk and sergeant-at-arms of sen
ate and assembly are not elective executive officers within
meaning of sec. 16.02, subsec. (2), par. (a). Stats.

December 17, 1930.

Honorable A. E. Garey, Director,
Bureau of Personnel.

Dear Sir:

In your letter of December 9, 1930, you inquire whether
the term "elective executive officers," within the meaning
of par. (a), subsec. (2), sec. 16.02, Stats., applies to the
chief clerk and sergeant-at-arms, respectively, of the senate
and assembly, who are elected by these respective bodies.
We have been unable to find any decision of the Wiscon

sin supreme court directly in point. However, the same
issue has been raised in a number of jurisdictions.
In Ayers v. Hatch, 56 N. E. 612, 613, 175 Mass. 489, it is

held that "elective," as used with reference to officers in a
civil service law, means officers who are elected by the
people or those whom the people are or have been accus
tomed to elect.
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In State ex rel. Duryee v. HoweU, 110 Pac. 543, 544, 59
Wash. 634, it was held that a United States senator chosen

by a vote of the legislature and not elected by the people is
not an elective officer.

Again in Sclnvab v. Boyle, 160 N. Y. S. 894, 174 App.
Div. 442, the New York court held that the expression
"elective officers," as used in the constitution, relates to
officers selected by the qualified voters of the state or some
political subdivision thereof.
In a case decided in 1927 entitled "In re Opinion of the

Justices," 139 Atl. 180, 183, the supreme court of New
Hampshire holds

"The elective offices referred to in article 30 are those
which are filled by the direct exercise of the franchise of
the voters. The article has no application to officers elected
in other ways."

In view of the decisions above cited I am of the opinion
that your question must be answered in the negative.
SB

Bonds—Public Offi,cers—County treasurer, elected for
two years, is required to take oath of office and furnish offi
cial bond for full term of that office; there is no authority
in law for his qualifying by furnishing surety company
bond for one-half his term of office.

December 19, 1930.
C. G. Chadek,

Assistant District Attorney,
Green Bay, Wisconsin.

I am in receipt of your letter of December 13, in which
you say your county board wants to know whether a surety
company furnishing a bond for a county treasurer can
issue that bond for one year, or whether it is compulsory
that such bond be issued for the term of the county treas
urer's office.

You refer to the provisions of sec. 59.13, Stats., which
authorizes an official bond to be furnished by a surety com
pany in such sum as the county board shall fix, and you
think because under that provision the county board may
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increase the amount of the bond of the treasurer from time
to time that it would be permissible for the surety com
pany to furnish a bond for one year instead of for the
term, and you ask to be advised.

I do not think you would be justified in saying that a
county treasurer or any other county officer whose term is
fixed at two years and who is required to take his oath of

office for that term and to file an official bond for the term

could be said to have properly qualified within the provi
sions of the constitution and the statutes if he took an oath

of office or filed an official bond for only one-half or any
other fractional part of the term for which he was elected.
A part of the provisions of the treasurer's bond is that he

will turn over the unexpended pai't of the county's money
at the end of his term, not at the end of one-half of the
term, or the end of one month, or one week, or one day, and
you can see if he could furnish a bond for one-half of the
time, he could furnish it for any other fraction of the time;
and under the condition of the bond that he will turn over

the money at the end of his official term, you can see it
would be impossible if he gave a new bond every month or
every week to say when the conditions of such bond would
be broken, if, in fact, any of them would be broken until
the last bond was furnished, because the condition in each
would be that he turn over the unexpended part of the

county's money at the end of his official term. I do not see
how the bonding company could escape the liability by only
requiring a fractional part of the premium to be paid in
advance where a large part of the obligation assumed and

paid for would not mature until the end of the full official
term, when he would be required to turn over all unex
pended county funds to his successor in office. So I think
the insurance company should insist upon payment of the
full premium or assume all risk on being unable to collect
it at the end of the term covered, for the taxpayers of the
county, whose money they accepted, would be entitled to
have the money paid over to his successor in office at the
expiration of his official term and I think could hold the
insurance company for that obligation.
TLM
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Trade Regulation—Uniform Sales Act—Title to growing
crop raised under submitted contract remains in grower
until delivered to arid tested by canning company.

December 22, 1930.

C. F. SCHWENKER,
Commissioner of Banking.

With your letter of December 8 you submitted two pea
growers' contracts between a certain farmer and the
Canning Company. Under these contracts the farmer
agrees, among other things, to grow for the canning com
pany a certain number of acres of peas, receive the seed
at the factory of the company, and to sow the same at such
times as directed by the company. He also agrees "to cut
and deliver the entire crop of peas grown" to a designated
viner station of the canning company. The provisions for
payment are:

"* * * $3.00 per cwt. pounds will be paid for strictly
Fancy peas, these peas, in testing, to mash and not split
when pressed between the thumb and finger. $1.25 per
cwt. pounds for Standard peas, these to be fairly tender
and not to contain ripe or over-matured, yellow or dry peas.
"Payment to be made for the net weight of green peas

after the same shall have been threshed and the chaff re
moved. If chaif is not removed a dockage of 4% is to be
deducted. Payment to be made October 1st, following de
livery."

You ask whether under this contract the growing crop
belongs to the canning company.
Under the contract submitted, the growing crop did not

belong to the canning company. In Kuehn v. Nero, 145
Wis. 256, sugar beets were raised under a contract appar
ently similar in character to the contract you submit. The
contract provided that "the company will not accept beets
grown from seed not furnished by them, nor will they re
ceive or pay for rotten beets nor beets testing under ten per
cent, of sugar" (p. 257). The court said:

think, under the terms of the con
tract between the defendant and the garnishee, the title to
the beets passed until after they were tested" (p. 259).
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Similarly, under the contracts submitted, title to the peas
did not pass to the canning company until they had been
delivered to and tested by the purchaser.
The same result would follow under the provisions of the

uniform sales act. See Mitchell v. Weiner, 94 Conn. 446,
109 Atl. 164, decided under a provision corresponding to
sec. 121.17, Stats., which provides:

"Where there is a contract to sell unascertained goods no
property in the goods is transferred to the buyer unless and
until the goods are ascertained, but property in an undi
vided share of ascertained goods may be transferred as pro
vided in section 121.06."

ML

Corporations—Credit Unions—Corporation' cannot be

come member of credit union.

December 23, 1930

Honorable C. F. Schwenker,

Commissioner of Banking.
You invite attention to ch. 186, Stats., which deals with

co-operative credit associations, and you ask whether a cor
poration may become a member of a credit union.
A corporation cannot become a member of a credit union.

According to sec. 186.02, Stats.:

"Seven or more citizens of this state may organize a
credit union by filing with the commissioner of banking
articles of association in duplicate, stating the name, loca
tion and purpose of the corporation, the par value of its
shares, and the names, residences and occupations of the
incorporators, and paying a fee of five dollars to the com
missioner."

A corporation is not a citizen {Chicago Title & Trust Co.
V. Bashford, 120 Wis. 281, 97 N. W. 940) and hence cannot
be one of the organizers of a credit union. While this fact
alone might justify the conclusion that a corporation can
not become a member, the entire chapter indicates very
clearly that credit unions are for the benefit of natural per
sons only. For instance, according to sec. 186.01:

"The words 'credit union' shall mean a corporation
formed under the provisions of this chapter for the pur-
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pose of promoting thrift among its members and loaning
its funds to them for provident purposes."

Thrift, of course, is a personal trait; it may be promoted
in people but not in corporations. According to sec. 186.13,
Stats.:

"The board of directors may expel from the corporation
any member who * * * has been convicted of a crim
inal offense, * * ♦ or whose private life is a source of
scandal, or who habitually neglects to pay his debts,

While a corporation may be convicted of a criminal of
fense, only human beings are capable of habitually neglect
ing to pay their debts and having private lives which are
sources of scandal.

While the pertinent provisions of the building and loan
association law differ from the provisions in regard to
credit unions, it is interesting to note that in VII Op. Atty.
Gen. 883, it was held that a corporation could not become a
member of a building and loan association.
ML

Criminal Law—Prisons—Prisoners—Prisoner in state
prison who was placed on parole and while on parole was
convicted of another offense and resentenced to state prison
without reference to his former sentence at expiration of
second sentence should be retained at prison to serve bal
ance of first sentence after subtracting term of second sen
tence from it, two commitments running concurrently.

December 31, 1930.
Board of Control.

You are writing in regard to one A, who is now serving
a term of one year in the Wisconsin state prison and whose
sentence there will expire on December 29, 1930. You
state that this man was sentenced to the state prison Feb
ruary 15, 1928 by the circuit court for Ashland county, to
serve one to five years for rape; that he was released on
parole June 10, 1929 and violated it by absconding on No
vember 4, 1929; that he was subsequently sentenced to the
prison January 28, 1930 for one year, from Dane county,
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for larceny. You state that the question arises as to
whether this man should be returned to this institution at

the expiration of his sentence at the prison and required to
serve the balance of his sentence, namely, two years, two
months and twenty-four days, or if he should serve the dif
ference between his sentence at the prison and the unex-
pired sentence on your records. You direct my attention to
the fact that you have a ruling from this department to the
effect that sentence in a case such as this should run con

currently with the original sentence.
This is true. We have so held and the two sentences are

served concurrently, but in the case presented here the sec
ond sentence expires before the unexpired portion of the
first sentence and this will make it necessary for A to be
retained at the prison to serve the difference between his
last sentence at the prison and the unexpired sentence on
your records.

JEM

Appropriations and Expenditures — Public Officers —
Board of Dental Examiners—In absence of rule on subject
by board of dental examiners and. unless otherwise di
rected by rule of such board, all vouchers for payment of
money should be signed by secretary-treasurer and presi
dent of board; board may, by rule, provide that such vouch
ers need be signed only by secretary-treasurer.

December 31, 1980.

Board op Dental Examiners,

Tomah, Wisconsin.
Attention S. F. Donovan, Secretary-Treasurer.

In your recent letter you request the opinion of this de
partment on the following matter:
You state that the secretary-treasurer of the state board

of dental examiners has always heretofore signed the
vouchers. The secretary-treasurer is under bond of $2,500.
The president is under no bond. You state further that
the president of the board requested the department of
state not to pay any vouchers issued by the dental board
unless his signature was also on the voucher along with the
secretary's signature-- You ask:
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"Has the president of the Wisconsin state board of dental
examiners the authority to hold up payment of vouchers
until his signature is attached to same?"

Sec. 14.31, subsecs. (1), (2) and (3), provides:

"(1) All claims against the state, when payment
thereof out of the state treasury is authorized by law, shall
be audited by the secretary of state.
"(2) Pay rolls, to be entitled to audit, shall be certified

by the proper officers who shall set forth the nature of the
services rendered by each person named therein.
"(3) Unless otherwise provided by law, all other claims

to be entitled to audit shall:
"(a) Specify the nature and particulars thereof.
"(b) Be verified by the claimant, or by his agent ap

pointed in writing.
"(c) Include receipts for all items of expenditure of one

dollar or more, unless other satisfactory evidence is ac
cepted by the auditing officer.
"(d) Include the claimant's affidavit setting forth that

all items of traveling expenses were incurred in the per
formance of duties required by the public service, and that
the amount charged for transportation or for other expenses
incident to travel was actually paid out and that no part of
such transportation was had upon a free pass or otherwise
free of charge. The blank form of such affidavit shall be
prescribed by the secretary of state.
"(e) Be approved by the proper officer, if any."

Ch. 152, Wis. Stats., creates the state board of dental ex
aminers and provides:

"The board shall elect a president, and a secretary-treas
urer, in manner and for terms provided by by-law. The
secretary-treasurer shall give such bond as the board re
quires."

Inasmuch as ch. 152, Wis. Stats., which creates the dental
board, makes provision for a president and a secretary-
treasurer without defining the powers and duties of such
officers, it must have been contemplated by the legislature
that the president and the secretary-treasurer should have
the usual powei*s of such officers. The president, as the
executive head of the dental board, and the secretary-
treasurer. have such duties as are customarily conferred
upon such officers. In private corporations and in many
state and local boards and commissions it is the custom to
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have all vouchers and orders for the payment of money
signed by the secretary-treasurer and countersigned by the
executive head, the president or chairman. Since the
dental board has passed no rule governing the issuance and
signing of vouchers, all vouchers should be signed both by
the president, the executive head of the board, and the sec
retary-treasurer in conformity to the prevailing custom.
As examples of the practice governing elsewhere, your

attention is invited to the custom which obtains in county
government where, under sec. 59.17, the county clerk is
authorized to "sign all orders for the payment of money
directed by the board to be issued," and sec. 59.05, which
directs the county chairman, the executive head, to "coun
tersign all county orders," unless otherwise directed by or
dinance of the county board.
In private corporations it is likewise the general practice

to have all vouchers and orders for the payment of money
signed by the secretary-treasurer and countersigned by the
president or executive head.

It is, therefore, the opinion of this department that all
vouchers for the payment of money issued by the Wisconsin
state board of dental examiners should be signed by the
secretary-treasurer and the president of the board.
The board has, of course, the power to make new rules

relative to the issuance of vouchers or orders for the pay
ment of money, and it may, therefore, provide that such
vouchers need be signed only by the secretary-treasurer.
HHN

Banks and Banking—State Banks—State bank not au
thorized thereto by commissioner of banking, under sec.
221.04, subsec. (6), Stats., may not act as trustee of share
of estate.

December 31, 1930.
John B. Chase,

District Attorney,
Oconto, Wisconsin.

You request an opinion as to whether a state bank may
act as trustee in the handling of a share of an heir to an

40
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estate. You state that the Bank of Gillett, which is a state
bank of Wisconsin, has been appointed trustee of a share
of an estate, and you inquire whether the Bank of Gillett
has authority, under the law, to act as trustee in the matter.

Sec. 221.04, subsec. (6), Stats., provides in part:

"When thereto authorized by the commissioner of bank
ing, and if it shall have in good faith complied with all re
quirements of law and fulfilled all the conditions precedent
to the exercise of such powers imposed by law upon trust
company banks, except section 223.02, any state bank may
act as trustee, executor, administrator, registrar of stocks
and bonds, guardian of estates, assignee, receiver, commit
tee of estates of lunatics, and in any other fiduciary capacity
in which trust company banks are permitted to act,
♦  ♦ ♦"

We are informed by the commissioner of banking, Mr.
Schwenker, that the Bank of Gillett, a state bank of Wis
consin, has not complied with the requirements of sec.
221.04 (6) and has not been authorized to act as trustee,
executor, administrator and the like, and it therefore has
no power or authority under the law to act as trustee of a
share of an estate.
HHN

Public Officers—Malfeasance—Notary public is crim
inally liable under sec. 348.28, Stats., for making false cer
tificate of acknowledgment of deed over telephone, although
he believed that such party had actually executed deed.

December 31, 1930.
Farnham a. Clark,

District Attorney,
Menomonie, Wisconsin.

In your communication of the 15th instant, you submit
the following:

"A notary public in good faith takes an acknowledgment
over the telephone from a party whom he knows and whom
he believes to be the party who actually executed a certain
instrument that he was acknowledging. Said party was
supposed to have executed it, whereas, in fact, it turned out
that a fraud was perpetrated on the notary.
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"Question: Is there any criminal liability in such a
transaction as far as the notary is concerned in accepting
an acknowledgment over the 'phone?"

In an official opinion by this department, Op. Atty. Gen.
for 1910, 799, It was held that an acknowledgment taken
over the telephone is not in compliance with our law. Un
der the provisions of sec. 137.01, Stats., a notary public is
a state officer. One of his duties is to take acknowledg
ments to deeds, mortgages, and other instruments. Under
sec. 235.22 we find the form of a certificate of acknowledg
ments shall be sufficient if made substantially in the form
there given. It provides:

"Personally came before me this day of ,
19__, the above (or within) named A. B. and C. B., his
wife (or if an officer adding the name of his office), to me
known to be the persons who executed the foregoing (or
within) instrument and acknowledged the same."

You will note that it is necessary for the notary to cer
tify that the person came before him and that such person
was known to him to be the person who executed the in
strument. This certificate of acknowledgment cannot be
made truthfully if the person does not appear before him
and acknowledge that he or she executed the instrument.

Sec. 348.28, the malfeasance statute, provides:

"Any officer * * * of the state * * * who shall
make any false statement, certificate, report, return or en
try in any book of accounts or of records in respect to any
thing done or required to be done by him officially, or in
any public or official service, * * * shall be punished
by imprisonment in the county jail not more than one year,
or in the state prison not more than five years, or by fine
not exceeding five hundred dollars; * *

Here it is made a criminal offense for a state officer to
make a false statement or certificate in respect to anything
done or required to be done by him officially.

This law has been violated. In the revised statutes of
Wisconsin for 1849, ch. 9, sec. 65, notaries public were al
ready held criminally liable for malfeasance in office.
You are therefore advised that your question must be

answered Yes.

JEM
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Automobiles—Bridges and Highways—Counties—Dam
ages—Discussion of rule exempting governmental agencies
from liability for tort.

County is not liable for damage resulting from operation
of motor vehicle by special highway patrolman nor in gen
eral for any act or any unlawful or tortious act of such
officer.

December 31, 1930.

James R. Durfee,

District Attorney,

Antigo, Wisconsin.
In your recent letter you state that sec. 82.02, subsec.

(15), par. (c), Stats., requiring a bond to indemnify the
county for any and all claims arising out of the perform
ance of the duties of special county highway patrolman,
would seem to necessitate a bond which would protect the
county not only against damage resulting from the opera
tion of any motor vehicle but also against any or every act
of malfeasance or misfeasance by the officer while in the
performance of his duties. You request an opinion as to
the kind of bond and the extent of coverage thereunder re
quired by special county highway patrolmen, under the pro
visions of sec. 82.02 (15) (c).
Sec. 82.02 (15) (c) provides:

"All special highway patrolmen shall furnish a bond in a
sum fixed by the county board to indemnify the county for
any and all claims arising out of the performance of their
duties. The cost of said bond shall be paid by the county."

Your inquiry raises the question as to the liability of a
county for the acts of its officers and agents in the per
formance of their duties.

It was the theory of the common law that "the king can
do no wrong," and that, therefore, he could not be sued.
This general principle became a part of the fundamental
law of this country and is the rule today except where it
has since been changed or modified by constitutional provi
sion or statute.

In Wisconsin it has been uniformly held that no action
can be brought against the state in any of its courts unless
expressly authorized. Dickson v. State, (1853) 1 Wis.
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122; C. M. & St. P. Ry. Co. v. State, (1881) 53 Wis. 509,
10 N. W. 560. The legislature of Wisconsin never having
authorized an action against the state for the unlawful or
tortious acts of its officers or agents, no such action can be
maintained. Hoitston v. State, (1898) 98 Wis. 481, 74
N. W. 111.

A county is a political subdivision of the state, a gov
ernmental agency, performing primarily the functions of
the state locally. State ex rel. Bare v. Schinz, (1927) 194
Wis. 397, 216 N. W. 509. It is a body corporate and has
only such powers, privileges, and liabilities as are prescribed
by constitution or statute. Frederick v. Douglas County,
(1897) 96 Wis. 411, 417, 71 N. W. 798.

In Wisconsin, from an early day the distinction between
a municipality or county acting in a governmental and pro
prietary capacity has been recognized. Evans v. Sheboy-
gan, (1913) 153 Wis. 287, 141 N. W. 265 (where the cases
are collected and reviewed); Randies v. Waukeska Co.,
(1897) 96 Wis. 629, 71 N. W. 1034. Where the municipal
ity or county acts in a governmental capacity, it is not
liable for the unlawful or tortious acts of its officers, serv
ants or agents, regardless of the manner in which such
duty is performed unless the legislature has created a li
ability therefor. Apfelbacher v. State, (1915) 160 Wis.
565, 152 N. W. 144; Mount v. Welsh, (1926) 118 Ore. 568,
247 Pac. 815, 821; Gearin v. Marion County, (1924) 110
Ore. 390, 223 Pac. 929, 930, 931. IV Dillon, Municipal Cor
porations (5th ed.), sec. 1656; VI McQuillin, Municipal
Corporations, sec. 2604;—except that it has been held that
where a municipality acting in a governmental capacity,
creates or maintains a nuisance, Matson v. Dane County,
(1920) 172 Wis. 522, 179 N. W. 774, or if the relation be
tween the injured person and the municipality be that of
one proprietor to another. Young v. Juneau County, (1927)
192 Wis. 646, 212 N. W. 295, then such municipality is
liable.

In the case of counties it should be noted that the rule
exempting governmental agencies from liability for tort
has been relaxed in this state by statute. Thus, sec. 81.15
makes municipalities, including counties, liable for damages
caused a traveler by insufficiency or want of repair of high-
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ways; sec. 66.07 makes counties and cities liable for mob
violence, which is liability for failure to perform a purely
governmental function—furnish adequate protection to life
and property; ch. 102, the workmen's compensation law,
makes each county liable for the death of or disability to
any of its employees by reason of an accident arising out of
and in the course of their employment by the county.
Turning our attention now to the suggestion that the

bond required under sec. 82.02 (15) (c), Stats., should pro
tect the county not only against damage resulting from the
operation of a motor vehicle by the special highway patrol
man but against any and every act of malfeasance or mis
feasance by the officer while in the performance of his
duties, it is the opinion of this department that highway
patrolmen appointed by counties to preserve peace and
order upon highways, in the discharge of their official duties
perform a governmental function for which the law im
poses no legal liability on counties for any injuries or dam
ages caused by such patrolmen in the discharge of their
duties as such, regardless of the manner in which such duty
is performed. Hence, no bond is required to protect the
county against damage and injuries or other claims arising
out of the performance of the duties of special county high
way patrolmen because no legal liability exists except as
noted above.

HEN

Corporations—Public Utilities—Municipal Corporations
—Villages—Contract entered into between village and elec
tric public utility in February, 1919, for term of fifteen
years is void because prohibited by sec. 925—52, subsec.
(34), Stats. 1917.

December 31, 1930.
Railroad Commission.

With your request of December 16, 1930 you enclose copy
of a contract entered into between the village of Bloomer
and the Wisconsin Minnesota Light & Power Company,
now the Northern States Power Company, in February,
1919. Par. 1 of this contract is as follows:
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"1. Term. The first party hereby sells to the second
party hereto and the second party agrees to purchase from
the said first party electrical current and energy for a pe
riod of fifteen (15) years computed from the first day of
February, 1919, subject to the following terms and condi
tions."

It is further provided by par. 5:

"5. Change in rates. It is further mutually agreed
that at the end of any five year period computed from Feb
ruary 1st, 1919, that the Railroad Commission of Wiscon
sin, at the application of either party, may fix just and
proper rates; such application by either party to be made
within the last two months of any such five year period."

Par. 10 of this contract reads as follows:

"10. Exclusive rights. It is mutually agreed and un
derstood that said first party shall have sole and exclusive
right to furnish said second party at the rates and under
the terms herein set forth, all the electrical energy which
shall or may be required by said second party for its use
or for the use of its patrons."

At the time this contract was entered into, there was on
the statute books of Wisconsin sec. 925—52, subsec. (34),
Stats. 1917, which reads as follows:

"To provide for lighting the streets, public grounds and
buildings with gas or otherwise, and heating buildings with
steam or otherwise, and for furnishing light and heat to
the inhabitants of such city, upon such terms as may be
provided by ordinance; and for such purpose may own and
operate its own lighting and heating plants, or contract by
ordinance or otherwise with any person, persons, company
or corporation, supplying service in said city for a term
not exceeding ten years at any one time, or for an indeter
minate term if the prices for such service be subject to ad
justment at intervals not greater than five years, at such
price, on such terms and subject to such limitations as may
be prescribed by such ordinance or contract; provided, that
the foregoing provision for furnishing light and heat to the
inhabitants shall not apply to cities of the first class. _ Any
contract made in accordance with the provisions of this sec
tion shall be subject to all the provisions of sections
yjQ'jni—l to section 1797w^—109, inclusive."

As we understand the situation, the village of Bloomer
at that time was engaged in the operation of an electric
public utility in its proprietary capacity and the contract in
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question was clearly within the scope of the statute above
quoted. The language contained in that statute, limiting
the period of such a contract to ten years, has been con
tinued up to the present time and is now found in sec.
66.06 (4), Stats. There was, therefore, at the time this
contract was entered into, a specific statutory limitation
upon the power of the village to enter into contracts of this
character, which limitation as to term was not complied
with in the contract in question.
Under the decisions of the supreme court it is quite clear

that a contract entered into by a municipal corporation be
yond the powers of that corporation, as defined in its charter
or in the statutes, is void. Schneider v. Menasha, 118 Wis.
298; Cawker v. Central B. P. Co. 140 Wis. 25; State ex ret.
Superior v. Duluth & S. B. Co., 171 Wis. 283; White Con
struction Co. V. City of Beloit, 178 Wis. 835.

These cases recognize that where a contract is entered
into in good faith beyond the corporate powers of a mu
nicipality but where the subject matter is within the gen
eral functions of a municipality and there is no specific
statute or charter provision forbidding such a contract, and
where work is done in good faith under the contract, there
may be recovery quantum meruit. This doctrine, however,
would not, I think, be applicable to the contract here under
consideration in view of the fact that there was at the time
it was entered into a specific statutory prohibition against
any contract in excess of ten years. The fact that par. 10
of this contract provided that the power company should
have the sole and exclusive right to furnish electrical en
ergy to the city during the term of the contract makes it
impossible to construe this contract as one for an indefinite
term subject to revision at the end of each five year period
within the meaning of sec. 925—52 (34), Stats. 1917.
SB
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Appropriations and Expenditures—Public Officers—Gov
ernor has power to approve payment of sum to firm as bal
ance of attorneys' fees for services rendered private citizen
which insurance department agreed to pay in settling claim
against that citizen evidenced by mortgage and note on his
land to avoid foreclosure of said mortgage.

December 31, 1930.

Wm. L. Smith,
Private Secretary to the Governor.

You have submitted a communication from M. A. Freedy,
commissioner of insurance, to the governor, in which he
requests the governor to approve a certain bill for attor
neys' fees of Sanborn, Lamoreux and Pray, attorneys at
Ashland. You have submitted his question to this depart
ment with the request that an official opinion be given to
you whether the governor has the right to approve the
payment of this bill by the state. The facts involved may
be stated as follows:

In June, 1929, the Bayfield county highway commission
commenced condemnation proceedings for highway pur
poses condemning 5.2 acres of land through the Ben Jacklin
farm on which the state insurance fund has a mortgage.

The highway commission awarded $260 damages. Mr.
Jacklin was not satisfied with the amount awarded, claim
ing at least $1,000 damages. He retained -Sanborn, Lam
oreux and Fray, attorneys at Ashland, to represent him at
the proceedings, paying that firm $15 as a retaining fee.
The matter has since been settled, the court allowing $650
damages. The balance due Sanborn, Lamoreux and Pray
for legal services rendered is $35, which amount Mr. Jacklin
has not paid.

Subsequent to this court settlement Mr. Jacklin agreed to
deed over to the state the land in question and to turn over

to the state the $650 damages received under the condemna
tion proceedings if the state would pay the attorneys' fee
of $35.

The department has accepted this proposition and has re
ceived a deed of the land for the state insurance fund and

also the $650 allowed Mr. Jacklin. The secretary of state
has refused to honor the certification of the attorneys' bill
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of $35, claiming that the attorney general should have
represented the department and that it would be necessary
for the governor to approve this disbursement. You sub
mit the question whether the governor has the right to ap
prove this disbursement.

This question must be answered, Yes. The $35 fee by
the attorneys in question was not rendered to the state, but
was rendered to Mr. Jacklin. It was a bill against him.
The insurance commissioner has agreed in the settlement
between Mr. Jacklin and the state to avoid a foreclosure

proceeding to accept from Mr. Jacklin the deed of the land
and the $650 allowed for damages and has agreed to pay the
$35 to the firm of Sanborn, Lamoreux and Pray. The same
result would have been arrived at if the state had agreed to
accept $615 damages in settlement with Mr. Jacklin and

permitted him to retain $35 to pay his attorneys' fees. The
services were not rendered to the state as already stated,
but were rendered to Mr. Jacklin. It is not a part of the

duty of the attorney general to render service to Mr. Jack
lin, a private citizen. The settlement as agreed to by the
insurance department is valid. You are therefore advised
that the governor will have the power and it will be proper
for him to approve this disbursement.
JEM
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Amendments to articles. See Insurance. Page
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ing in excess of statutory maximum is illegal; if paid,
action for return to treasury may be maintained
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public library 119

State aid—school district which transports and pays tui
tion of its pupils is entitled to share in apportionment
under 20.245 (5) as though, having employed one ele
mentary school teacher 126



Index 637

APPROPRIATIONS AND EXPENDITURES—Continued Page
No authority exists since May 3, 1929, for reimbursement
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Fund provided by 20.10 (4) is chargeable with expense of
printing inheritance tax blanks specified in 72.18 (7) 138

Bovine tuberculosis—state is not liable to pay for animals
tested in Wisconsin if they did not react in this state
although, on being tested in Illinois, they did react— 172

Horicon marsh dam, wild life refuge, game preserve and
fur farm—moneys appropriated by 20.20 (24a) and
(25) are available for purposes specified in statute— 201

Broadcasting system, university—funds appropriated un
der 20.41 (1) (q) and (r) may be used to erect radio
towers outside city limits of Madison as long as studio
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ment under 20.245 (5) as though having employed one
elementary teacher 603
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Governor may approve payment of sum to firm as balance
of attorneys' fees for seiwices rendered private citi
zen which insurance department agreed to pay in set
tling claim against that citizen evidenced by mortgage
and note on his land to avoid foreclosure of said mort
gage 633

Arterials. See Bridges and Highways.
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Assessor, income tax. See Public Officers.
Assistant to superintendent of poor. See Public Officers—

superintendent of poor, assistant.
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to include truck used for transportation of well drill ^
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purpose; such vehicle may not be used on highways of
state unless provisions of section are complied with 39

Motor finance company in selling repossessed cars on which
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to register for auto license as dealer under 85.02 52
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being transported 139
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Law of road—operator's license revoked under 85.08 (10)
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5ways 73
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AUTOMOBILES—Continued Page
Motor vehicle fuel tax—imposition, in so far as applicable

to interstate common carrier, does not impose unlawful
burden on interstate commerce or violate any other
constitutional inhibition 573

Damages—discussion of rule exempting governmental agen
cies from liability for tort 628

Damages—county is not liable for damage resulting from
operation of motor vehicle by special highway patrol
man nor in general for any act or any unlawful or
tortious act of such officer_j 628

BANKS AND BANKING
State bank—phrase "and other evidences of debt," found in

221.04 (1) (f) does not include tax certificates 104
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for collateral in banks owned by such corporation 140
Holding companies—commissioner of banking has no au

thority to require to file with banking department list
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Sec. 220.15 (bank collection code) does not relieve drawee
of check from making presentation within reasonable
time as term is used in 118.62 259

County is discharged from liability to extent of loss caused
by delay when county orders or checks are not pre
sented to county depository within reasonable time 259

Trust company bank cannot lend money on obligations se
cured by warehouse receipts 270

Trust company bank—certificate of deposit bearing clause
reserving right to time notice cannot be computed as
part of legal cash reserve 270

County depositary—county board may enter into proposed
agreement for purpose of protecting county funds and
county clerk and county ti'easurer may lawfully sign
said agreement on behalf of county • 334

Circulating note—instrument submitted is not form of cir
culating note; does not come within purview of 221.47 476

Village board may, in exercise of good business judgment,
enter into proposed agreement to protect village funds 507

Plan for sale of shoes as outlined in opinion held not in
violation of banking act 577

State bank not authorized thereto by commissioner of bank- '
ing may not act as trustee of share of estate 625

Basic science law. See Public Health.
Blind. See Indigent, Insane, etc.
Blue sky law. See Corporations, securities.
Board of dental examiners. See Appropriations and Expendi

tures.
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BONDS
Town meeting must by resolution authorize issue of town

bonds before county board can determine at its option
to match same with equal amount 246

Municipal borrowing—county board is not required to pass
upon validity of bond issue by town under 67.16, but
it is good policy to withhold matching such issue until
irregularities in proceedings are cured 254
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BONDS—Continued
Municipal borrowing-—county board is to match amount of

issue of town under 67.16 before town pays money ob
tained by issue to county treasurer : 254

Municipal borrowing-—assessment as equalized by local
board of review of city (not as equalized by county
board) is basis of computation of five per cent of value
of taxable property 289

Innocent purchaser of bearer bonds stolen from state could
enforce payment of bonds against issuer 319
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not borne by county 344
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road may be vacated by town boai-d 48
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board makes its determination independently of deter
mination of commissioners or of town board; whether
board adopts report of its committee is for board to
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See XVIII 576
County is not liable for city sewerage tax assessment un

der facts set forth in opinion 68
Condemnation—county highway committee may abandon

and discontinue condemnation proceedings brought be
fore county judge under provisions of 83.07 (3) at
any time before actual payment or tender and deposit
of amount of award; such discontinuance is not bar to
new proceedings to acquire same land under provi
sions of 83.07 99

Relocation—83.08 (4) is applicable only where portion of
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structed with county and town or state funds is relo
cated with federal aid 117
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meaning of proviso of exemption in 85.06 (2) (b) 145
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41
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BRIDGES and HIGHWAYS—Continued Page
Condemnation—state must, in case of lands for highway

on which taxes are delinquent, apportion price between
such certificate holders and owners 232

Town cannot be reimbursed from its allotment under 20.49
(8) for expenditures made during previous year 239

Town meeting must by resolution authorize issue of town
bonds before county board can determine at its option
to match same with equal amount 246

Highway motor police appointed by county highway com
mittee are suppleipentary to sheriff; sheriff is not there
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Arterials—state highway commission has exclusive power
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diture of money from county road and bridge fund to
construct highways; doubt expressed whether commit
tee has authority to direct expenditures for such con
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Corporations within definition of 180.17 are by that sec
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granted by town or highway commission are police
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Permit granted under 86.16 by town to person, firm or cor
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franchise rights; granting of such permit is legislative
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mission may grant permit if town board refuses to do so 378

State highway—relocation effects closing of such portions
of old road as are rendered unnecessary thereby; but
where there is any need of such old road it reverts to
its former status as town road and may be vacated
by town action only 421

In proceeding beforp highway commission under 87.02 where
city of fourth class is involved classification of city is
that shown at last national census at time commission
makes its findings and determination; census of 1930
shows population of city when census is complete and
authorized bulletins, reports, &c., are available from
director of census 437

Proceeds of bonds issued for improvement of state trunk
highway may lawfully be used to improve such high
way as relocated pursuant to law 452

See X 60
In absence of statutory provision therefor town board has

no power to spend money on road or bridge lying
wholly within limits of another town 483

Relocation of state trunk highway operates as discontinu
ance of old road rendered unnecessary by alteration 489

If relocation does not work discontinuance old road con
tinues as highway of same character that it was before
becoming state trunk highway; is to be maintained by
same municipality required to maintain it before be
coming state trunk highway 489
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BRIDGES AND HIGHWAYS—Continued Page
If relocation does not work discontinuance old road may be

discontinued only by proceedings by proper public au
thority 4g9

Relocation—fact that old road was part of federal aid
highway is of no significance 489

Damages—county is liable for, resulting from defects in
state trunk highway although defective part of high
way lies within village 517

TV* • ^ —HI 306iVlamtenance—removal of snow or erection of windbreaks
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A  530Operation—lighting is operation of bridge 530
Operation—employment of bridge tender is operation of

bridge except in so far as he is engaged in actually
keeping up and preserving it __ 530

Apportionment of costs—under 87.02 (3) (b) one half of
estimated cost of bridge is to be apportioned to coun
ties' benefits in proportion to such benefits, subject only
to maximum limitations imposed 542

Damages—county is not liable for damage resulting from
operation of motor vehicle by special highway patrol
man nor in general for any act or any unlawful or
tortious act of such officer " 538

BUILDING AND LOAN ASSOCIATIONS
Appleton Review, weekly "news magazine," held to be news

paper 177
Publication in Appleton Review is compliance with 215.01

(4), requiring publication in newspaper of notice of
hearing on application to organize association 177

Securities of foreign corporation admitted to do business
in this state on building and loan association plan are
exempt from operation of blue sky law 339

Association cannot under stated circumstances assign its
interest in stock, note and mortgage until there has
been forfeiture of stock and foreclosure judgment 474

Cancellation of member's stock does not enable association
to transfer note and mortgage to accommodation
maker who offers to pay full amount due on such note 633

Association may purchase and hold tax certificates on real
estate on which it holds mortgages 578

Census. See Municipal Corporations
Census enumerator. See Public Officers.
Census supervisor. See Public Officers.
Chattel mortgages. See Mortgages, Deeds, etc.
Chief clerk of senate and assembly. See Civil Service.
Child protection. See Minors.
Children's code. See Minors.
Children's code. See Mothers' Pensions.
Chiropractors. See Public Health, basic science law.
Cigarette sales. See Public Health.
Circuit court reporter. See Appropriations and Expenditures

—reporter, circuit court.
Circuit court reporter. See Courts—reporter, circuit court.
Circulating notes. See Banks and Banking.
Cities. See Municipal Corporations.
Citizenship. See Civil Service.
City attorney. See Public Officers.



■ i

644 Opinions of the Attorney General

City council. See Public Officers. Page
City manager form of government. See Municipal Corpora

tions.

City ordinanceg. See Municipal Corporations.
City parks. See Municipal Corporations.
City primaries. See Elections.
City school funds. See School Districts.
City supervisor. See Public Officers—supervisor, city.

CIVIL SERVICE
Person convicted of failure to I'egister for draft and of

conspiracy to violate law has not forfeited his citizen
ship so as to prevent him from holding public office
under civil service law of Milwaukee 611

Chief clerk and sergeant-at-arms of senate and assembly
are not elective executive officers within meaning of
16.09 (2) (a) 617

Claims. See Counties.
Closed corporations. See Corporations, securities.
Commission form of government. See Municipal Corporations.
Common school tax. See School Districts.
Common school tax. See Taxation.
Compensation for imprisonment. See Criminal Law.
Compensation for imprisonment. See Prisons.
Condemnation. See Bridges and Highways.
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Conditional sales contracts. See Trade Regulation.
Conseiwation commission. See Appropriations and Expendi

tures.

Conservation commission. See Public Officers.
Conservation fund tax. See Taxation.
Conspiracy. See Criminal Law.

CONSTITUTIONAL LAW
Position of census supervisor is office of trust and profit

under U. S.; if accepted by member of legislature his
office is ipso facto vacated 241

Position of census enumerator is not office of profit and
trust under U. S. 241

CONTRACTS
Change in details of arbitration clause after bids are in

agreed to by both parties and not variation in specifica
tions that are of essence of proposed construction con
tract does not invalidate same and does not require new
submission 88

Contract for truck and snow plow signed by old highway
committee of county board before member elected to
committee at November term took office is valid; there
is no liability on county to another company from whom
committee voted to make purchases on account of fail
ure of new member to .act on contract 236

Determination of lowest and best bidder on proprietary or
patented article is discretionary; director of pur
chases, with approval of advisoi-y council, may let con
tract to other than low bidder if in their judgment
such bidder is lowest and best bidder 418
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CONTRACTS—Continued Page
Contract between county and corporation for purchase of

property by county is violation of 348.28 if members
of county board are stockholders and directors in such
corporation 592

Coroner. See Public Officers.

CORPORATIONS
Small loans act—license of corporation must be canceled

for fraud committed by office manager of particular
office only in case where fraud is attributable to cor
poration and there is conviction under 214.13 53

Small loans act—revocation of license means revocation of
all licenses which licensee may have for operation of
small loan business 53

Proxy—provision for proxy voting in articles of incorpora
tion of nonstock, nonprofit corporation incorporated
under ch. 180 is unauthorized 103

Proxy—secretary of state may accept for filing amend
ment to articles of incorporation of nonstock corpora
tion which has been adopted by vote consisting in part
of votes by proxy provided proxies did not change result 103

Securities—whether ranching agreement for care of ani
mals on fur farm duly licensed comes within jurisdic
tion of railroad commission not answered; it comes un
der that jurisdiction if securities come under definition
given in 189.02 and are not exempted under 189.03 167

Securities—agreement for sale of unit of muskr^ts and
ranching agx'eement for same should be considered as
single transaction; they constitute security when title
to muskrats does not vest in purchaser prior to signing
of ranching agreement 173

See XVII 343
427

Amendments to articles of incoi'poration should be filed
■within thirty days after adoption but can be fi led after
that time 186

Secretary of state should fi le articles or amendments there
to even though presented after thirty days from date
they were adopted 186

Provision is permissible in articles of incorporation that
three-fourths vote of all outstanding stock shall be
necessary for election of directors and that four out
of five of board of directoi-s must vote in affirmative to
carry any matter brought before board 194

Foreign corporation—fee upon nonpar stock paid upon sub
mission of annual report should be computed as pro
vided in 226.02 (3) (c) 295

Articles of incorporation of Bay View Stamp Association,
purporting to trade in legitimate business of trading
stamps, are approved 316

Mutual insurance company—premiums upon applications
for policies required as condition precedent to certifi
cate authorizing transaction of insurance business
must be received in cash by company; need not be paid
by applicants personally 321

Mutual insurance company—election of officers may be
held before required number of applicants for insur
ance is secured ^ 321
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CORPORATIONS—Continued Page
Mutual insurance company—commissioner has no control

of date fixed in articles of incorporation for first meet
ing 321

Securities—exemption provided by 189.03 (15) does not ap
ply to case where upon sale of entire issue number of
stockholders exceeds twenty-five; sale of portion to be
issued to less than twenty-five subscribers does not re
sult in exemption of such sales from provisions of ch.
189 where later sales made bring number beyond
twenty-five 326

Investment association—trust certificates are legal invest
ment of trust funds notwithstanding fact that certifi
cates may be secured on real estate mortgages which
would not qualify for trust fund investments 329

Securities of foreign corporation admitted to do business in
this state on building and loan association plan are ex
empt from operation of blue sky law 339

Public utility—corporation within definition of 180.17 is by
that section given right to occupy highways of town;
as to such corporation permit granted by town or high
way commission under 86.16 is police power regulation
only and does not confer franchise rights 378

Public utility—permit granted under 86.16 by town board
to person, firm or corporation other than one within
definition of 180.17 carries with it franchise rights;
granting of such permit is legislative function in dis
cretion of town board; highway commission may grant
permit if town board i-efuses to do so 378

Amendment to articles—until required percentage of capi
tal stock has been subscribed and paid in articles can
be amended to change name and number of directors
at meeting of stock so subscribed 394

Eminent domain—private corporation owning land on which
spring is located and selling that water may not con
demn private property for purpose of protecting its
source of water supply 446

Securities law—corporation formed to construct and op
erate interstate toll bridge is subject 466

Foreign corporation—may be required by real estate
brokers' board to comply with ch. 226 before it is
granted broker's license 520

Securities law—where vending machines are sold by one
corporation and after sale is consummated purchaser
leases said machines on profit-sharing basis to sub
sidiary corporation, transaction is not sale of securities
within scope of ch. 189 545

Dissolution—mutual life insurance company which has filed
articles of incorporation with insurance commissioner
and certified copies with register of deeds in county
whei-e organized, but which has not yet advanced to
stage where it has members, cannot dissolve under
method prescribed in 181.03; but incorporators may
abondon organization as provided in 180.06 581

Credit union—corporation cannot become member 621
Public utility—contract entered into between village and

electric public utility in Februa^, 1919, for term of
fifteen years is void because prohibited by 925-52 (34),
Stats. 1917 630

Corrupt practices act. See Elections.
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COUNTIES I'age
Municipal borrowing—county board must fix amount of

temporary loans 124
Municipal borrowing—temporary loans cannot be made un

til after tax levy for year is made 124
See — XVIII 287

County highway committee—no authority exists since May
3, 1929, for reimbursement of members for expenses
incurred in attending road school 137

See — XIII 558
VII 8
VI 399

Damages—county has no cause of action against reckless
driver for injuries received by traffic officer and car
belonging to county while in pursuit of driver 216

County salaries—county board may authorize district at
torney to appoint clerk and pay his salary at any meet
ing of board; this does not increase salary of district
attorney 218

See - XVI 189
IX 301

Soldiers' relief commission—has no power to grant aid to
indigent parents of living soldier nor to dependent
children of soldier who performed military service only
in time of peace 221

Soldiers' relief—aid is granted under 45.10 to 45.19 only to
resident of county but may be continued if soldier is
out of county only temporarily and has not abandoned
his residence there 221

See -XIII 477
Claim—duty of county clerk to give notice of disallowance

to clerk of county presenting claim on account of poor
relief furnished is enforceable by mandamus 240

Claim—action is not barred until statutory time after no
tice is given 240

Claim—upon special authorization by county board dis
trict attorney may bring action on claim when clerk
neglects to give notice of disallowance 240

See

Municipal borrowing—county board is not required to pass
upon validity of bond issue by town under 67.16, but
it is good policy to withhold matching such issue until
irregularities in proceedings are cured 254

Municipal borrowing—county board is to match amount of
bond issue of town under 67.16 before town pays money
obtained by issue to county treasurer 254

County clerk—county board can pmploy, to act as purchas
ing agent and compensate him for such services 257

County purchasing agent—county board can employ county
clerk to act as, and compensate him for such services.. 257

County board may appropriate funds for erection of monu
ments to memory of distinguished citizens of , county
only by procedure under (3) and (4) of 45.05, when
authorized by vote of electors of county 262

Dance hall ordinance providing that no more than two dance
permits shall be granted to any public licensed hall in
one month would probably be held reasonable exercise
of powers of county board 287

See.. XIV 168
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COUNTIES—Continued Page
Ordinance prohibiting cattle from being allowed to run at

large or stray upon state trunk highways—county
board has no power to pass and enforce same by pen
alty or fine 295

County board proceedings—provision of 59.09 (2) relates
rather to character of publication than to number of
papers actually cii'culated 298

County board committees—although 59.06 (1) provides that
board may by resolution appoint, appointment by mo
tion or ordinance is valid 302

County highway committee elected under 82.05 need not be
composed of members of county board and, whether
members or not, serve for one year and until their
successors are elected 302

County highway committee—if members of board are
elected they serve for full time without reference to
termination of office as board members 302

.County board may appi-opriate and expend money to aid in
promoting settlement of vacant agricultural lands in
countj' by printing and posting signs advertising county
if done in manner provided by 59.08 (10) (a), (b) and

. (c) 332
Depositary, county—county board may enter into proposed

agreement for purpose of protecting county funds;
county clerk and county treasurer may sign said
agreement on behalf of county 334

Depositary, county—county is not bound by agreement to
keep money in bank which purchases highway bonds
from county; if said bank is sole depositary county
treasurer is required by 59.75 (1) to deposit money in
said bank 344

Depositary, county—whore deposits by county exceed an
ticipated maximum amount and exceed amount of bond
furnished under 59.74 it is not mandatory upon county
board to require additional bond; board should do so
to protect county and county treasurer 344

Depositary, county—cost of bond furnished is not borne by
county 344

County board has power, under 60.05 to divide or dissolve
towns in county where vote has been taken and cer
tified to county clerk in manner provided in that sec
tion 346

County is not liable for expense incurred by agent for
transportation of fugitive in another state prior to
action of governor, where extradition is denied 347

County board may advertise county by posting signs on
highways 350

County board committee—resolution of board submitted
does not delegate to county highway committee author
ity to direct expenditure of money from county road and
bridge fund for construction of highways; doubt ex
pressed whether committee has authority to direct ex
penditures for such construction in absence of delega
tion by board 361

County board has no authority under 59.07, 59.08 or 59.85
to construct dam across outlet to inland lake 374

Normal school, county—county board may not impose con
ditions in appropriating money for maintenance de
rogatory to statutory authority of county normal school
board 414
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COUNTIES—Continued Page
Damages—county is liable for, resulting from defects in

state trunk highway although defective part of high
way lies within village : • 517

See - III 306

Soldiers' relief commission—county board of Polk county
may not employ assistant secretary 537

Apportionment of costs of bridge—under 87.02 (3) (b)
one half of estimated costs is to be apportioned to
counties' benefits in proportion to such benefits, sub
ject only to maximum limitations imposed 542

County may enter into valid lease of lands taken under
tax deed 550

Tax rate—^tax for support of common schools authorized
by 59.075, tax for compensation and expenses of county
superintendent of schools, and taxes to be raised by
county for settlement of special charges certified by
state are county taxes which, under 70.62, are limited
to one per cent of valuation of county for preceding
year 552

Tax rate—state taxes for common schools and for forestry
purposes are not county taxes to be considered part of
total amount of county taxes limited to one per cent of
total valuation of pounty 552

Municipal borrowing—words "county orders" as used in
67.12 (7) refer to orders bearing interest given to per
son from whom money is temporarily borrowed in lieu
of any other evidence of indebtedness 591

Agricultural association—misappropriation for payment of
past debts by .society of part of specified amount ap
propriated by county boai^ to aid county fair of 1930,
county clerk having been directed to draw order for
that amount to society for that purpose, renders societv
liable to county for amount so misappropriated; of
ficers of societv who authorized or made misappropria
tion are also liable 599

Damages—discussion of rule exempting governmental agen
cies from liability for tort 638

Damages—county is not liable for damage resulting from
operation of motor vehicle by special highwav patrol
man nor in general for any act or any unlawful or
tortious act of such officer 638

County agricultural schools. See Education.
County board. See Counties.
County board. See Public Officers.
County board committees. See Counties.
County board proceedings. See Counties.
County board proceedings. See Newspapers.
County clerk. See Counties.
County clerk. See Public Officers.
County depositaries. See Banks and Banking.
County depositaries. See Counties, depositaries.
County fairs. See Counties, agricultural associations.
County health committee. See Public Health.
County health committee. See Public Officers.
County highway commissioner. See Public Officers — highway

commissioner, county.
County highway committee. See Counties.
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Page
County highway committee. See Public Officers—highway com

mittee, county.
County normal schools. See Appropriations and Expenditures.
County normal schools. See Counties, normal schools.
County notices. See Newspapers.
County purchasing agent. See Counties.
County salaries. See Counties.
County superintendents' compensation tax. See Taxation.
County tax rate. See Counties, tax rate.
County treasurer. See Bonds.
County treasurer. See Public Officers.
Court commissioner. See Courts.

COURTS
Erroneous sentence—boy sentenced to industrial school be

fore he is twelve years of age should be returned to
court with request that he be sentenced according to
law 1

Board of control is made legal guardian by 48.22 of all chil
dren committed to state public school; cannot be sup
planted by new guardian on petition of minor so com
mitted after he has attained age of fourteen 2

Justice of peace—duty, upon complaint made to him, to re
duce to writing both complaint and criminal warrant
issued under 360.02 and 361.02; district attorney's du
ties commence after issuance of waiTant 15

Indeterminate sentence—one convicted of second degree
murder may be given indeterminate sentence to state
prison under 359.05; but may not be given indeter
minate sentence to state reformatory or industrial home
for women under 54.03 32

Reporter, circuit court—may live outside circuit for which
he is appointed; his expenses may be audited in ac
cordance with 20.66 78

Statute of limitations—action for revocation of license un
der basic science law is not barred by 187

Erroneous sentence entered Oct. 11, 1926, sentencing man
from ten to thirty years to state prison, when under
statute sentence could have been only from one to thirty
years, cannot be changed by coui't; only procedui'e to
be taken is to apply to governor for conditional pardon 204

Garnishment—money in hands of board of control belong
ing to inmate of state reformatory out on parole may
be gamisheed for debt incurred prior to imprisonment 205

See XII 293
Erroneous sentence—sentence of from two to four years

to state prison for nonsupport is erroneous; maximum
penalty is two years for such offense; prisoner should
be returned to court sentencing him, who may correct
sentence if term during which defendant was sen
tenced has not expired 206

See XIV 440
Attachment—sheriff may compel freeholders to act as ap

praisers in serving writ of attachment 207
Judge, municipal, of city and county of Ashland has not

power to bind over to circuit court criminal case which
he is empowered to try in his own court 216

Witness fee and mileage—payment authorized by 136.13
(4) applies only to witness called by real estate brok
ers board on behalf of state 367
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COURTS—Continued Page
Court commissioner cannot hold hearings or conduct pro

ceedings to determine sanity and make commitments
thereon 429

Erroneous sentence—sentence for rape to indeterminate
term is erroneous and maximum thereof must be con
sidered as real term of prisoner; such prisoner is en
titled to pai'ole consideration when he has served one
half of said maximum sentence 604

Erroneous sentence—to indeterminate term by trial court
when determinate sentence is only one permitted under
statute may be corrected by trial court at same term at
which sentence was given; prisoner should be sent back
to said court for such correction 604

Erroneous sentence—if it is too late for trial court to cor
rect sentence board of control should, consider maxi
mum in indeterminate sentence as determinate sentence
of prisoner 604

Child under age of eighteen when convicted of criminal of
fense may be sentenced to industrial school for boys
although sentence is made by trial court after boy has
passed age of eighteen 613

Credit unions. See Corporations.

CRIMINAL LAW
Sentence to state prison ran concurrently with sentence to

reformatory in case of prisoner in reformatory who
broke his parole, was sentenced to state prison for one
year, escaped from sheriff on way to prison and, on
being recaptured, was returned to reformatory, where
he served balance of sentence, which was more than one
year; prisoner must be discharged at expiration of term
at reformatory 16

Second degree murder—one convicted may be given inde
terminate sentence to state prison under 359.05; may
not be given indeterminate sentence to reformatory or
industrial home for women under 54.03 32

Immunity—17.16 (7) held to entitle defendant in pending
prosecution to immunity afforded thereby 33

Jeopardy does not attach until jury has been empaneled
and sworn to try case — 87

Second offense—one convicted of felony and pardoned by
governor is second offender if he commits crime again 139

Second offense—one who is placed on probation for two
years and afterwai'ds is sentenced to state prison to
serve term of from one to thirty years for assault
with intent to murder, one for violation of probation
and one to five for larceny, all sentences to run concur
rently, is not first offender and is eligible to parole
after fifteen years from March 1, 1929 149

Venue of offense—one who knowingly subscribes to false
papers with intent to deceive insurance commissioner
violates 343.412; offense is committed in Milwaukee
county, where papers were subscribed to and put into
mail 160

Municipal judge of city and county of Ashland has no
power to bind over to circuit court criminal case
which he is empowered to try in his own court 217
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CRIMINAL LAW—Continued , Page
Submitted forms of information and certificate of convic

tion and sentence, being identical with forms prescribed
by 355.21 and 359.03, are approved; it is suggested
that submitted form of sentence be amended to con
form with those prescribed by 54.03 (1) and 359.05 248

Adultery—crime as define<l in 351.01 is felony 260
Rape—crimes as defined in 340.46 and 340.47 are felonies 260
Keeping disorderly house is misdemeanor unless it is crime

defined under 351.12 (keeping premises for unlawful
purposes); in that case it is felony 260

Sever.son act—violation was not felony 260
Selling with pretense of prize—sale of candy bars with

tickets wrapped therein on which is named price or
discount, amount of which is uncei'tain, violates 348.15 313

Exti'adition—county is not liable for expense incurred by
agent for transportation of fugitive in another state
prior to action of governor where extradition is denied 347

Cruelty to animals—domesticated fowl are animals within
meaning of 343.47 352

Warrant of arrest for violation of game, laws outside lim
its of Indian reservation may be issued and served up
on offender within limits of reservation 359

See 1 296
Sec. 351.50 applies to gasoline filling stations 360
Second offense—in deteimiining whether prisoner is second

offender under provisions of 57.06 date of conviction
and not date of commission of respective offenses
controls 382

See XVI 80
Gambling—where money staked upon card game is taken

from table by person not winner with assistance of
other players, crime committed is larceny 384

Inquest—coroner may, independently of direction by dis
trict attorney, hold, upon death of person in his county
where he has reason to suspect foul play 386

Inquest—^form of precept submitted deemed sufficient and
legal 386

Inquest—form of inquisition submitted deemed sufficient and
legal 386

False swearing is committed by one who verifies nomina
tion paper where signature is forged and at time
stated in paper no person, living at residence stated
signed such paper 388

Compensation for imprisonment—board of control may not
hold hearing upon petition filed under 285.05 (3) unless
petition alleges material evidence or circumstances
which have been discovered or have arisen since trial
of petitioner 410

Gambling—authority to confiscate and destroy gambling
implements is found only in 348.17; this authority ap
plies only where procedure specified in that section is
followed 412

See XVI 71
XIII 258

Municipality may impose penalties for violation of munic
ipal regulation of manufacture and sale of nonintoxi-
cating liquors by licensed persons, but must impose
penalties for manufacture and sale of such liquors by
unlicensed persons, that being offense against 66.05
(9) (a) punishable by general penalty imposed by 353.27 435
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CRIMINAL LAW—Continued Page
Extradition lies, under federal statutes, only for fugitives

from justice; one not in demanding state at time of
fense is alleged to have been committed is not fugitive

-  from justice - 447
Extradition—364.07 provides that demand may be made by

governor of Wisconsin of executive authority of any
other state for delivery over of person charged in Wis
consin with commission of any crime; proceedings, so
far as applicable, shall be had as if such demand were
made for return of fugitive from justice 447

Gambling—giving tickets to purchasers stamped with date
of purchase and amount of sale and redeeming those
on one day of each month in cash at full value, day be
ing determined by chance of drawing, is in violation of
348.01 and 348.14 451

Employees in stone quarry and in shipyard come within
scope of 351.50; are entitled to twenty-four consecu
tive hours of rest in every seven days 501

Term "contract construction work" is too indefinite to deter
mine whether employees engaged in such activities come
within purview of 351.50 501

Selling with pretense of prize—giving of coupon with sale
of goods entitling holder to certain number of votes
on Austin car or cash prize is violation of 348.15 558

Extradition—may be had for alleged father of unborn
illegitimate child if he has abandoned same 589

See : IX 303
Conspiracy—one convicted of failure to register for draft

and of conspiracy to violate law has not forfeited
his citizenship so as to prevent him from holding pub
lic office under civil service law of Milwaukee 611

Prisoner in state prison who was placed on parole and
while on parole was convicted of another offense and
resentenced to state prison without reference to his
former sentence should be retained at prison to serve
balance of first sentence after subtracting term of sec
ond sentence from it, two commitments running con
currently 622

Cruelty to animals. See Criminal Law.

DAIRY AND FOOD
Soda water—under 66.05 (9) (a) and decision in 228 N. W.

502, person having license issued by dairy and food
commission need not be licensed and cannot be required
to pay license fee by local municipality 369

Soda water beverages—licenses to sell are governed by same
rules as to location of premises, term of license and re
view as apply to licenses for manufacture and bottling
of such beverages 539

Damages. See Automobiles.
Damages. See Bridges and Highways.
Damages. See Counties.
Dance hall ordinances. See Counties.
Deer farms. See Fish and Game.
Dentistry. See Public Health.
Department of agriculture and markets. See Appropriations

and Expenditures.
Deportation. See Prisons, prisoners.

M
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Depositaries, county. See Banks and Banking, county deposi
taries.

Depositaries, county. See Counties.

DETECTIVES
Officers of corporation operating private detective agency

who act as private detectives in individual capacity
must secure individual licenses 60

Members of partnership operating private detective agency
who act as private detectives in individual capacity
must secure individual licenses 60

Members of partnership operating private detective agency
who wish to secure individual licenses must make and
file individual applications under 175.07 (4) 60

One who solicits business for private agency is required to
have license 165

Dip nets. See Fish and Game.
Director of purchases. See Public Officers.
Dissolution. See Corporations.
District attorney. See Public Officers.
Divorce. See Marriage.
Dog licenses. See Municipal Corporations.
Dogs. See Agriculture.
Dogs. See Taxation.

EDUCATION
Teachers' retirement law—where teacher under retirement

system names as beneficiary sister or nephew, bene
fits are payable to sister 95

Library—county may appropriate money to meet obliga
tions under 43.30 (2) although no tax has been levied
for express purpose, provided money is available in
county treasury HI

Library—neither subsec. (4), 65.08 nor 43.49 limits amount
which city not of first class may appropriate for sup
port of public library 119

Vocational education—board may not borrow money nor
designate depository for fund set apart for its use nor
make disbursements except as provided in 41.16 (5)— 122

See XVIII 516
XIV 562

"Age" as used in 41.19 means exact age 122
Teachers' retirement law—upon payment by employer of

teacher's delinquent required deposits with retirement
board, state should credit teacher with such state de
posits as would have been made on his account had re
quired deposits been made regularly 131-

Physiology and hygiene—pupil presenting witten objec
tion of parents is excused from course of study; such
pupil may not be required to pass examination in such
study 1"^!

Vocational education—local board may, after three years
of trial, employ teacher for indefinite period 222

Vocational education—local board may delegate to director
power to hire evening and substitute day school teachers 222

Vocational education—members of industrial board may
hold over until successors are appointed 222

Vocational education—interest received from vocational
school funds should be credited to such fund 222
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EDUCATION—Continued Page
Vocational education—board must carry insurance upon

school buildings 222
Vocational schools—real estate acquired by local vocational

board in name of city may be conveyed by city pur
suant to 235.19 (2) 402

Vocational education—buildingrs acquired for use of voca
tional schools are under control of local vocational
board 415

County agricultural schools—reimbursement for transpor
tation is not authorized by 40.34 572

ELECTIONS
Sec. 10.39 prescribes requirements for polling places in

fourth class cities 66
Nomination—unless nomination papers propose more than

twice as many candidates for members of board of edu
cation as are to Ije elected in any city, no primary
election shall be held in such city for purpose of nomi
nating candidates for such membership; name of no
person except those proposed by nomination papers
shall be placed upon ballots to be used at such April
election 113

School board members—unless nomination papers propose
more than twice as many candidates for members of
board of education as are to be elected in any city, no
primary election shall be held in such city for purpose
of nominating candidates for such membership; name
of rib person except those proposed by nomination pa
pers shall be placed upon ballots to be used at such
April election 113

City primary—statutes provide for holding primary for city
officers and make it duty of officers to call and hold
such primary; that duty can be enforced by mandamus;
in case no primary has been held candidates filing
nomination paper.s may be chosen at election and if
no one is elected old officers hold over 156

Prohibition party—candidate for office of U. S. senator on
prohibition party ticket at last general election having
received more than one per cent of total vote cast at
preceding general election in state, that party is en
titled to ticket at fall election 1930 195

See XVIII 656
Absent voting—no offense is committed by justice of peace

who obtains ballots from municipal clerk and distrib
utes them to absent voters 285

Nomination papers for county office are insufficient unless
they contain at least three per cent of party vote in
each of at least one-sixth of election precincts of
county and in aggregate not less than three per cent
nor more than ten per cent of total vote of party in
county ' 354

Nomination papers—false swearing is committed by one
who verifies paper where signature is forged and at
time stated in paper no person then living at residence
stated signed such paper 388

Campaign investigating committee is authorized under ch.
48, L. 1929, to investigate elections held in 1930 399

Nomination—candidate who qualifies in primary election
under 5.17 (1) is entitled to appear as party candidate
upon official ballot of following election 407
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ELECTIONS—Continued , Page
Nomination—duty of county clerk to examine papers pre

sented for filing to see if they comply with statutes
and if they do not, to refuse filing

Nomination—^papers for county officers must be circulated
by precinct as provided in 5.05 (6) (c) 423

Registration—provisions of 6.14, with respect to registra
tion of electors before primary, do not apply to mu
nicipality which has attained population of 5000 or
more since 1920 until population has been officially de- ■
dared by census bureau 433

Effect of change of municipal boundary of Milwaukee by
taking in what was North Milwaukee and making it
part of 20th ward of city of Milwaukee did away with
city of North Milwaukee and it became part of 20th
ward of city for all purposes • 434

Reference to North Milwaukee as constituting part of 16th
assembly district in ch. 235, L. 1929, is nullity; elec
tion notice should be changed by dropping out refer
ence to that territory in both assembly and congres
sional notices 434

Corrupt practices act—where election for unexpired term
and election for full term are held at same time, can
didate who is running for both terms must file sep
arate expense statement for each candidacy and may
disburse for each candidacy amount specified in 12.20
(1) (b) 443

If political party fails to have any candidates or party
nominations at primary and individuals file as candi
dates of such party and whole number of votes cast
for such candidates for any office equals or exceeds five
per cent of vote cast for nominee of such party for
governor at two last general elections, then one re
ceiving greatest number of votes as candidate of-such
party for such office shall be nominated as such can
didate and his name shall be placed upon party ticket
at following election; otherwise one receiving great
est number of votes at such primary for such office
could have his name placed upon official ballot at fol
lowing election as independent candidate providing he
accepts nomination as provided in 5.17 458

Removal—registered voter moving from one ward to an
other in same city and changing his residence within
ten days before election loses right to vote in district
of his new residence 477

Residence—where place of residence is is question of fact
to be determined in each instance 477

See —XVIX 474

Corrupt practices act—expense of interpreter used for in
terpreting public speeches of candidate are proper dis
bursements under 12.07 (5) 479

Recount proceedings—petition for recount of ballots cast
in second precinct of 7th wax'd of city of Madison for
precinct committeeman was filed too late 523

; Registration—^voting by affidavit does not accomplish per
manent registration under 6.16 527

Place for holding election in town is fixed by 6.04 (3);
method of changing that place is provided in 6.09 595
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ELECTIONS—Continued Page
All town officers except justices of peace elected in Dane

county in spring election will hold office for two years,
until their successors are elected and qualified in spring
election of 1932, since county has population according
to U. S. census of 1930 of 100,000 601

Embalmers. See Public Health,
Embalming. See Public Health.
Exemption. See Taxation.
Emergency appropriations. See Appropriations and Expendi

tures.

Eminent domain. See Corporations.
Employer's liability insurance. See Workman's Compensation.
Erroneous sentences. See Courts.
Escheated lands. See Public Lands.
Extradition. See Criminal Law.
False swearing. See Criminal Law.
Family. See Words and Phi-ases.
Farm di'ainage. See Agriculture.
Farm implements. See Words and Phrases.
Fences. See Agriculture.
Ferries. See Navigable Waters.

FISH AND GAME

Muskrats—purchaser from one who has muskrat farm li
cense is required to have muskrat farm license in or
der to have muskrats in his possession during closed
season even if he keeps animals on seller's farm by
agreement with him 36

Search warrant issued on information and belief must state
basis of facts which must be competent evidence to sup
port finding of probable cause 45

Net license—license issued under 29.24 for taking of rough
fish in Mississippi river, Lake Pepin and Lake St. Croix
any time from June 15 to following April 15 is sub
ject to later provision in 29.28 (2), prohibiting fish
ing through ice in inland waters 72

Sturgeon found in Lake Winnebago are included in teim
"rock stui-geon" under 29.19 and prosecution for catch
ing these fish in Lake Winnebago may be brought un
der 29.19 94

Trapper on navigable waters in Upper Mississippi river
wild life and fish refuge should not be prosecuted for
trespass so long as he stays upon navigable waters in
said area 96

Dip nets—29.31 authorizes use of certain nets in Crawfish
river from its mouth in Jefferson county up stream to
point where Beaver Dam river enters Crawfish river,
then up Beaver Dam river to bridge number four in
town of Beaver Dam 130

Search—illegal fur carried in automobile may be seized by
officer if he has reasonable ground to believe said fur
is being illegally transported 139

See 200
XVIII 408

-Fish refuges—order for establishment is approved 146

42
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FISH AND GAME—Continued .
Fish refuges—commission is not required to put in order

for establishing, dates publication must be made, but
must comply with provision of 23.09 (9) that publica
tion must be made one week before order is to go into

146
Search for illegal game may be made on man's premises

other than house constituting his home without search
warrant ^

Bounties—where two persons claim reward for killing wolf
it is duty of secretary of state to audit such claim and
to determine to what person or persons and in what
amounts reward is due —- Ibl

Bounties—it is duty of conservation warden or county clerk
to forward claim or claims for bounty to conservation
commission and to issue certificate —— 161

Bounties—it is for secretary of state to determine validity
of any claims under 29.60 161

Fur farm—owner of farm duly licensed may lawfully re
tain animals upon said farm owned by another for
stipulated sum or for sum and division of progeny 167

Fur farm—oivner may, through advertising, salesmen, rep
resentatives, etc., solicit ranching of animals on his
premises for others, provided they are animals that
may be held and possessed on said farm by owner 167

Muskrats—fur farm company need not have attached to
traps it uses tags required under 29.13 169

Muskrats—fur farm company employe need not procure
trapping license 169

Muskrat fur farm company employe working on commis
sion or percentage basis need not have trapping license
and use trapping tags 169

Muskrat fur farm company—nonresident of state may be
employed by, to trap on its farm 169

Muskrats—agreement for sale of unit and ranching agree
ment should be considered as single transaction; con
stitute security when title to animals does not vest in
Durchaser prior to signing of ranching agreement 178
^  cpp XVII 343See —

Trapping license—licensed trapper who fails to tag his
trap makes it subject to seizure and confiscation, but
since there is no prohibition against owner's setting
untagged trap, he cannot be punished for so doing;
confiscation is only remedy 191

Bounties—claim must be presented in form and manner pro
vided by 29.60; when proper proofs are presented to
secretary of state he must audit it; he may require
such proofs to be submitted as will satisfy him as to
correctness of claim 196

Search—fur unlawfully taken may be searched for as pro
vided in 29.05 (6) ; 29.41 exempts only such furs as are
lawfully taken 200

139

See XVII 269
Trapping license—penalty prescribed in 29.63 (1) (d) does

not apply to one using untagged trap under 29.13 (1);
seizure and forfeiture of trap is penalty in contem
plation of game laws 212
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FISH AND GAME—Continued Page
Municipal judge of city and county of Ashland has no

power to bind over to circuit court criminal case which
he is empowered to try in his own court 217

Search—warrant may issue on complaint on information
and belief supported by affidavit or testimony of in
formant or witness, setting forth facts and circum
stances within personal knowledge of informant or
witness such as will warrant finding of probable cause;
hearsay evidence does not constitute proof such as will
warrant finding of probable cause 227

See ^ 45
If conservation commission in its experience finds it reason

ably necessary to require report by operators of fur
farms of animals sold to persons outside state as well
as within state, that is sufficient to sustain rule 230

City ordinance prohibiting killing of certain wild animals
and hunting and trapping within city limits must be
held constitutional as local regulation authorized un
der home rule amendment to constitution until supreme
court has ruled otherwise 233

Search warrant may be issued upon information and belief
if facts which are basis of belief are stated and if suf
ficient to support finding of probable cause 253

Fur farm license—one who does not take out license when
in possession of muskrats should be requested by con
servation commission to do so; if he refuses he should
be prosecuted under 29.39 for unla^vfully having game
in possession 261

Whether state court has jurisdiction to prosecute Indian
for spearing fish on lake within Indian reservation de
pends upon whether such Indian has been allotted un
der treaty of 1854 or under act of 1887 266

Legislature must specifically authorize U. S. commissioner
of fisheries and his agents to give them right to con
duct fish culture in Wisconsin and construct or pur
chase stations for such purpose 305

Provision in 29.26 that "no person shall take * * ♦ fish
of any variety, or fish, for fish" is broad enough to in
clude one who has not caught fish; but latter part of
section, which has not words "or fish-for fish," must be
construed as not including one fishing who has not
caught any fish 317

Rights of persons fishing in Lake Michigan with gill nets
for chubs to take and keep baby lake trout and white-
fish when caught in their nets in manner and under
conditions specified in 29.63 (7) (c) are discussed 333

383

Warrant of arrest for violation of game laws outside limits
of Indian reservation may be issued and served upon
offender within limits of reservation 359

See I 296
Fish hatchery—city and conservation commission may con

tract for commission to maintain hatchery on and in
lake in city park and contiguous land and for improve
ment and use of same 493

Fur farm license—where granted to partnership and one
of partners is convicted of violation of game laws,
license to partnership is revoked by 29.63 (8) 548

Hunting—it is lawful to shoot ducks from island; such
shooting is not prohibited by 29.25 — — 561
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FISH AND GAME—Continued Page
Hunting—license is void when obtained on application and

affidavit of one who entered plea of nolo contendere
and was advised that his old license was thereby re
voked and right to new license taken away for year 563

Hunting—holder of new license obtained after being in
formed that right to such license is taken away for
year can be prosecuted for perjury or false swearing
although he was advised by attorney that he was en
titled to license 563

Deer farms—29.578 applies to all types of deer, including
those that are brought into state from another state 569

Bounty—one who has shot wolf without having hunting li
cense is entitled to, under 29.60; conservation commis
sion is required to approve such claim when properly
presented and pass it on to secretary of state 570

Fish hatchei'ies. See Fish and Game.
Fish refuges. See Fish and Game.
Foreign corporations. See Corporations.
Forest crop lands. See Taxation.

FORESTRY
Conservation commission has not power to make rules or

dering burning of slashings by its own employees and
then collect expense from owner 584

Conservation commission may make rules ordering owner
to burn slashings at his own expense 584

Conservation commission has power to require piling and
burning of slashings along- exposed places, such as
highways, logging railroads, mail line railroads, around
camps, etc., and to order piling and burning of slash
ings at time of logging or other work which produces
slashings, to prevent forest fires and other conflagra
tions; violation of such orders may be punished as
misdemeanor under 23.09 (II) 584

Foster homes. See Minors, child protection.
Fowl. See Words and Phrases.
Full crew law. See Railroads.
Fur farm licenses. See Fish and Game.
Fur farms. See Fish and Game.
Gambling. See Criminal Law
Garnishment. See Courts.
Governor. See Public Officers.
Grain and warehouse commission. See Trade Regulation.
Highway commissioner, county. See Public Officers.
Highway committee, county. See Counties, county highway

committee.
Highway commissioner,county. See Public Officers.
Highway motor police. See Bridges and Highways.
Highway motor police. See Public Officers.
Highway patrolman. See Public Officers.
Highway police. See Public Officers.
Holding companies. See Banks and Banking.
Huber law. See Prisons, prisoners.
Huber law. See sec. 56.08, Stats.
Hunting. See Fish and Game.
Illegitimacy. See Minors.
Immunity. See Criminal Law.
Income tax assessor. See Public Officers—assessor, income tax.
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Incumbrance. See Words and Phrases. Page
Intermediate sentences. See Courts.
Indian lands. See Indians.
Indian lands. See Public Lands.

INDIANS
Money of deceased Indian in hands of officials of state

prison or central hospital for insane may be turned
over to superintendent of Indian agency on order of
agency provided superintendent gives receipt agreeing
to turn back said money or protect state against loss 226

Whether state court has jurisdiction to prosecute Indian for
spearing fish on lake within Indian reservation de
pends upon whether such Indian has been allotted un
der certain treaty (1854) or under act of 1887 266

Warrant of arrest for violation of game laws outside limits
of reservation may be issued and served upon offender
within limits of reservation 359

See --I 296
Indian lands—title to sections sixteen is in state; that in

cludes title to timber standing thereon; federal gov
ernment has no right to cut such timber or to sell or
authorize cutting 511

INDIGENT, INSANE, ETC.
Blind—provision of 47.08, granting pension, is mandatory— 8
Blind—one committed to county home is not entitled to

pension for that reason, although he may otherwise be
qualified to receive such aid 8

Town in county where county system of caring for poor has
been introduced is not required to care for poor who
have legal settlement in such town; that must be done
by county 8

Under 49.03 where county is under town, village and city
system of caring for poor, poor person who resides in
city where his disability occurs but who has no legal
settlement therein must be supported in first instance
by such city; expense so incurred is charge against
county "75

Legal settlement—under 49.04 county board may relieve
and provide for permanent poor person in some other
manner than by committing him to county home 75

Town, city or village which is liable for support of poor
person has not power to remove such person and family
from some other town, city or village to its own; such
person may be committed to county home under 49.07
and children may be taken care of by juvenile court
under 48.06 84

As long as family in need of aid stays in municipality where
members have no legal settlement municipality of their
legal settlement is liable for support 84

Legal settlement of wife and children of man committed to
tuberculosis sanatorium remains in Douglas county 150

Money of deceased Indian in hands of officials of state
prison or cental hospital for insane may be turned over
to superintendent of Indian agency on order of agency
provided superintendent gives receipt agreeing to turn
back said money or protect state against loss 226

Duty of county clerk to give notice of disallowance to clerk
of county presenting claim on account of poor relief
furnished is enforceable by mandamus ! 240
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INDIGENT, INSANE—Continued Page
Action on claim for poor relief furnished is not barred un

til statutory time after notice of disallowance is given 240
Upon special authorization by county board district attor

ney may bring action on claim for poor relief when
clerk neglects to give notice of disallowance 240

Old age pension—allowing to person whose property is
valued at $5500, on which is mortgage of $3000, is dis
cretionary with court 290

Expense of medical aid and burial of one who, while pass
ing through town or city other than that of his resi
dence but within same county, becomes ill, dies and
is bui'ied by such town or city, is paid first by that
municipality and is then collected from county and by
county charged to municipality in which was legal set
tlement 312

Bills of doctor and hospital for services furnished in
county X to poor person of another county under pro
visions of either 49.02 or 49.03 cannot be collected from
town, city, village or county of patient's legal settle
ment except in cases and in manner there specified 325

See XVI 340
Court commissioner cannot hold hearings or conduct pro

ceedings to determine sanity and make commitments
thereon 429

Family which receives mother's pension may not be granted
any other form of public assistance except medical and
dental aid 468

Medical and dental aid authorized by judge is charge on
county; town may also furnish such aid at its expense 468

See XVIII 81
XVII 267

XIII 448
IX 535

City which is liable for support of poor person has not
power to remove him and his family from another town,
city or village to his own city 478

See 84
Whether county board of trustees of county institutions and

outside aid may grant outside aid after funds appro
priated and budgeted for that purpose have been ex
pended, depends upon authority given by county board
resolution 521

Old age pension—where order has been made fixing amount
of aid at fifteen dollars per month court cannot allow
hospital bill of thirty-eight dollars in addition 548

Industrial education. See Education, vocational education.
Industrial education. See Education, vocational schools.
Industrial school for boys. See Minors.
Inheritance tax blanks. See Public Printing.
Inheritance taxes. See Taxation.
Inquests. See Criminal Law.

INSURANCE
Life insurance—provisions of 72.18 (8) are applicable to

Lutheran Mutual Aid Society notwithstanding provi
sions of 208.01 (9) 109

State has insurable interest in office equipment furnished
to income tax assessors by counties; such property may
be insured in state insurance fund 249
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INSURANCE—Continued
Amendment to articles—method of amending articles ot as

sociation of benevolent association which provide for
method of such amendment more stringent or specific
than general statutory provisions must be followed,
any by-law adopted by such association notwithstanding 281

Amendment to articles—it is duty of commissioner of in
surance to refuse to accept for filing, if not adopted in
conformity wnth ai'ticles of association — 'Jol

State property may be insured against theft; but such in
surance may not be combined with fire or tornado in
surance —

Endorsement on policy limiting protection to cases when
car is driven by person named in policy violates
204.30 (3) ---"i."""

Mutual insurance company—premiums upon applications
for policies required as condition precedent to certih-
cate of authority to transact business must be received
in cash by company; need not be paid by applicants
personally . "iT'L'Tj

Mutual insurance company—election of officers may be held
before required number of applicants for insurance
is secured-— - — — — o£i

Mutual insurance company—commissioner has no control of
date fixed in articles of incorporation for first meeting d2i

Life insurance—mutual company which has filed articles of
incorporation with insurance commissioner and certified
copies with register of deeds in county where organized
but which has not advanced to state where it has
members cannot dissolve under method prescribed by
181.03; incorporators may abandon organization as pro
vided in 180.06

INTOXICATING LIQUORS , r or.
Defendant cannot be convicted for violation of 351.59 in

village having drunkenness ordinance similar to provi
sions in that section Icc

Pool hall is public place in contemplation of 351.59 ibo

Investment associations. See Corporations.
Islands. See Navigable Waters.
Jails. See Prisons.
Judge, municipal. See Courts.
Judge, municipal. See Public Officers.
Justice of peace. See Courts.
Justice of peace. See Public Officers.
Keeping disorderly house. See Criminal Law. . _
Keeping premises for unlawful purposes. See Criminal Law,

keeping disorderly house.

LABOR on- i f QfiO
Sec. 351.50 applies to gasoline filling stations. _---- dou
Employees in stone quarry and in shipyard come within

scope of 351.50; are entitled to twenty-four consecu
tive hours of rest in every seven days 501

Term "contract construction work" is too indefinite to de
termine whether employees engaged in such activities
come within purview of same statute 501

Labor laws. See Appropriations and Expenditures.
Law of road. See Automobiles.
Law of' road. See Bridges and Highways.
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Legal notices. See Newspapers. Page
Legal settlement. See Indigent, Insane, etc.
Legislative committees. See Legislature.

LEGISLATURE
Assembly districts—legislature has construed wards of city

of Milwaukee referred to in districting statutes to be
wards of that city as created by ordinance of June 20,
1911; subsequent change in boundary or ward lines has
no effect upon boundaries of assembly districts or of
electors' right to vote therein 283

Assembly districts—effect and legality of ch. 235, L. 1929,
if apportionment act is within provisions of sees. 3, 4
and 5, art. IV, Wis. Const 363

283
See XV 329

Effect of change of municipal boundai'y of Milwaukee by
taking in what was North Milwaukee and making it
part of 20th ward of city of Milwaukee did away with
city of North Milwaukee and it became part of 20th
ward of city for all purposes 434

Reference to North Milwaukee as constituting part of 16th
assembly district in ch. 235, L. 1929, is nullity and elec
tion notice should be changed by dropping reference
to that territory in both assembly and congressional
notices 434

Legislative committee—attorney general may not appear in
circuit court on behalf of joint legislative committee
unless specifically authorized to do so by act or joint
resolution creating such committee or by governor or
by some formal action of either branch of legislature.. 597

Legislature, member. See Public Officers.
Libraries. See Appropriations and Expenditures.
Libraries. See Education.

LIENS
Construction of hospital at Wisconsin veterans' home is

public improvement within meaning of 289.53 (4) 136

Life insurance. See Insurance.

LIVE STOCK
Bovine tuberculosis—Wisconsin is not liable to pay for cows

tested in this state which did not react here "but, after
being shipped to Illinois, did react there 172

Live stock shipments—railroad company violating 192.19
cannot be prosecuted criminally under 358.27 450

Live stock shipments. See Live Stock.
Live stock shipments. See Railroads.

LOANS FROM TRUST FUNDS
Trust fund money may be lent to board of education for

purpose of acquiring school playground but not to con
struct one 123

See XVIII 528
Commissioners of public lands may not lend smaller amount

than municipality has been duly authorized to borrow 229
See II 543
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LOANS FROM TRUST FUNDS—Continued Page
Public utility property not assessed locally and not subject

to local tax levy cannot be included as part of "last
preceding assessed valuation" in determining amount
which may be lent under 25.02 (2) 404

Trust funds of state departments lent by annuity and in
vestment board under provisions of ch. 491, L. 1929,
and property acquired by state on foreclosure become
state property and exempt from taxation under provi
sions of 70.11 (1)

Lost chattels. See Automobiles.
Lotteries. See Criminal Law, gambling.
Maintenance. See Bridges and Highways.
Malfeasance. See Public Officers.

MARRIAGE
Divorce—juvenile court may grant relief where mother hav

ing custody of children is unable to support them upon
amount awarded for such support in divorce action 184

See XVni 26
Divorce—jurisdiction over custody of children in divorce

action is in court in which such action is brought 184
Divorce—father who has paid amount awarded by court

for support of children may not be prosecuted for non-
support —--

First cousins marrying in another state and returning to
Wisconsin to, reside are subject to provisions of 351.21 306

Marriage entered into in another state before expiration
of year after decree of divorce by party to such divorce
action is null and void in this state; child born in such
unlawful wedlock is illegitimate 575

Member of legislature. Sec Public Officers—legislature, mem
ber.

MILITARY SERVICE , . j. .
Soldiers' relief commission may not grant aid to indigent

parents of living soldier nor to dependent children of
soldier who performed military service in time of
peace only 221

Soldiers' relief is granted only to resident of county, but
may be continued if absence from county is temporary
and residence in this state has not been abandoned 221

See Xm 477

MINORS . ,
Children's code—^boy sentenced to industrial school betore

he is twelve years of age should be returned to court
with request that he be sentenced according to law___ 1

Board of control is made legal guardian by 48.22 of all chil
dren committed to state public school and cannot be
supplanted by new guardian on petition of minor so
committed after he has attained age of fourteen 2

See XIII 466
Children's code—county from which child is committed to

state public school and in which it has legal settlement
is to be charged one-half net costs of caring for child
in that institution as provided in 48.20 (4), Stats., in
stead of four dollars per week as provided in 48.07 (3),
Stats. 1927, even though commitment was made prior
to enactment of ch. 439, L. 1929 6
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MINORS—Continued Page
Illegitimacy—16G.12 requires defendant to give bond for

fulfillment of judgment secured against him in settle
ment for support of child; failure to so provide makes
him amenable to 351.30 for nonsupport 152

Illegitimacy—provisions outlined in last sentence of 166.14
do not nullify provisions in la.st sentence of 351.30 (1) 152

Child protection—juvenile court may grant relief where
mother having custody of children is unable to support
them upon amount awarded in divorce action 184

See XVIII 26
Child protection—^jurisdiction over custody of children in

divorce action is in court in which such action is
brought 184

Child pi'otection—father who has paid amount awarded by
court for support of minor children in divorce action
may not be prosecuted for nonsupport 184

Child protection—man and wife who have child in their
home not their own may be prosecuted for maintaining
foster home without permit; if they do not willingly
give up child action may be begun by children's so
ciety to secure custody, by writ of habeas corpus or by
suit in equity 192

Child protection—one to whom parent in Iowa, by sanc
tion of court, has assigned and relinquished all rights
to her minor children, has permanent care and custody
of children in this state 197

Child protection—district judge of Iowa has power to ap
prove assignment and relinquishment by Iowa mother
of her rights as parent 197

Child protection—child assigned by Iowa parent to A., in
Wisconsin, cannot be adopted in Kentucky without con
sent of board of control, of A. or of mother of child___ 197

Child protection—child assigned to one A., in Wisconsin, by
mother in Iowa, now in Kentucky temporarily, may be
brought back to Wisconsin without consent of boai-d
of control 197

Child protection—permits to foster homes issued by board of
conti-ol or child welfare agencies are not limited in stat
ute as to time; board may prescribe time when permit
issued shall expire 237

Adoption—board of control has not power under 322.04 (2)
to give consent to adoption of child unless permanent
care, custody or guardianship has been legally trans
ferred by juvenile or other court of competent jurisdic-
titn to such board 265

Children's code—support of child found to be dependent
by juvenile court pursuant to 48.07 (6) (a) who has
legal settlement in another county may be recovered
from county or municipality in which child has legal
settlement pursuant to provisions of 49.03 441

Child protection—no adoption is permitted except with
written consent of living parents of child; such consent
is not required of parents whose parental rights have
been terminated by order of juvenile or other court of
competent jurisdiction 464

Child protection—when parental rights have been termi
nated by court adoption is permitted only on compli
ance with requirements specified in 322.04 (2) 464
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MINORS—Continued ^
Child protection—parental rights may be terminated under

provisions of 48.07 (7) 464
Child protection—one half cost of caring for child com

mitted under 48.21' to state public school should be
charged to and paid by county of his legal settlement 550

Industrial school for boys—governor has no power to par
don one committed to, if such person has not been
convicted of offense 7-

Adoption—child born in unlawful wedlock entered into in
another state before expiration of year after decree of
divorce is illegitimate child; consent of board of con
trol is required before such child can be adopted by pro
ceedings by other than its parents under 322.04 (4)— 575

Child protection—child under age of eighteen when con
victed of criminal offense may be sentenced to indus
trial school for boys although sentence is made by trial
court after boy has passed age of eighteen 613

MORTGAGES. DEEDS, ETC. .
Chattel mortgage—"authenticated copies," as used m

59.51 (10a) refers to copies authenticated by register
of deeds of county where original mortgage in dupli
cate is filed, in case of single mortgage of personal
property situated in different counties 20

Chattel mortgage—duty of each town, village and city
clerk to deliver on or before Jan. 1, 1930, instruments
and records mentioned in 241.10 (4) to register of deeds
of his county; thereafter such register of deeds shall be
custodian of same 21

Conditional sale contract—59.51 (10a) and 122.10 are con
strued to provide for filing duplicate with clerk of town,
village or city where mortgagor resides 37

Chattel mortgage—certificate of payment may be filed and
mortgage removed more than ten days after receipt
of certificate; statute is construed as directory 40

Chattel mortgage—register of deeds is not required to de
mand duplicates or copies of satisfaction or to forward
same to town, village or city clerks — H"

Chattel mortgage—^marginal notation of satisfaction on in
dex is not sufficient ,—

Chattel mortgage—change of residence of mortgagor with
in county does not affect validity of original filing 115

Conditional sale contract—register of deeds is not required
to demand duplicates or copies of satisfaction or to
forward same to town, village or city clerks 115

Conditional sale contract—marginal notation of satisfac
tion on index is not sufficient 115

Conditional sale contract—change of residence of mort
gagor within county does not affect validity of original
filing --T-

Conditional sale contract—word "mortgagee" as used m
122.10 means "moi-tgagor" 115

See r—Vj- ^
Post office site—on deed transferring to U. S. site for fed

eral building which contains no proof that U. S. is
given unincumbered title, governor is not authorized to
give certificate of consent to acquisition 118

See — — XI 266
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MORTGAGES, DEEDS, ETC.—Continued Page
Chattel mortgage or copy should be filed in office of register

of deeds; such copy need not be authenticated for fil
ing in such county I57

Conditional sales contract—register of deeds may collect
fee of fifty cents for_ filing, and must transmit one
half to proper town, village or city clerk to cover sec
ondary filing 177

Chattel mortgage and conditional sales contract are filed in
office of register of deeds; each town, village and city
clerk must transmit to office of register of deeds all
such instruments; renewal of such instruments must be
made by attaching affidavits to instruments on file; not
filed in office of town, city or village clerk 179

Conditional sale contract relating to severable fixtures
should be filed as others, in duplicate 251

Under unrecorded lease of Miller Dairy Company to United
States government dated July 1, 1930, and renewal
thereunder, lessee cannot be ejected because of fact of
actual or constructive notice to purchasers under fore
closure proceedings 5I8

Chattel mortgage and conditional sales contract^—proper
method of filing, authority for releasing same and
proper fees for filing discussed 596

MOTHERS' PENSIONS
Children's code—aid may be granted under 48.33 (5) (c)

to family that has moved from another state into this
state and has not yet gained legal settlement in any
municipality of state 3

Children's code—aid may be granted under 48.3¥ (5) ~{b)
if family has resided one year in county although it
has received public aid during said year 4

One placed on probation with board of control and put'to
work in certain municipality cannot acquire legal set
tlement therein, as his act is not voluntary in locating
in that locality _ 4^

Where state aid due to counties for amounts paid by them
for aid to dependent children under 48.33 and 48.331
exceeds appropriation made for such state aid by 20.17
(13), claims for state aid on account of payments
made by counties under 48.33 (5) (c) have piWity;
after payment of such claims in full any sum remaining
in appropriation is to be prorated among counties in
proportion to state aid due them for amounts paid by
them in all other cases under 48.33 and 48.331 47

Legal settlement of wife and children of man who is .com
mitted to tuberculosis sanatorium remains in Douglas
county; they may receive aid under 48.33 (5) (c) pro
vided board of control gives its consent and there is
sufficient in fund created by 20.17 (25) 150

Family receiving pension may not be granted any other
form of public assistance except medical and dental aid 468

Motor vehicle fuel tax. See Automobiles.
Motor vehicle fuel tax. See Taxation.
Municipal borrowing. See Bonds.
Municipal borrowing. See Counties.
Municipal borrowing. See Municipal Corporations.
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MUNICIPAL CORPORATIONS Page
City sewerage tax assessment—county is not liable for, un

der facts set forth 68

City manager form of government—voting and accepting
salary by city councilmen contrary to explicit statute
is offense under 348.28 133

City ordinance prohibiting hunting and trapping within
city limits is held constitutional until supreme court
has ruled otherwise 233

Town cannot be reimbursed from its allotment under 20.49
(8) for expenditures made during previous year 239

Municipal borrowing—town meeting must by resolution
authorize issue of town bonds before county board can
determine at its option to match same with equal
amount 246

Wards—legislature has by 4.04, construed wards of city of
Milwaukee referred to in distructing statutes to be
wards as created by ordinance of June 20, 1911; subse
quent change in ward lines has no effect upon boun
daries of assembly districts or of electors' right to
vote therein 283

Town—county board has power under 60.05 to divide or dis
solve, in county where vote has been taken and certified
to county clerk in manner provided in that section 346

Wards—effect and legality of ch. 235, L. 1929, if appor
tionment act is within provisions of sees. 3, 4 and 5,
art. IV, Wis. Const 363

See 283
XV 329

Nonintoxicating liquors—under provisions of 66.05 (9) (a)
and decision in 228 N. W. 502 one having license issued
by dairy and food commission to sell soda water need
not be licensed and cannot be required to pay fee by
local municipality 369

Real estate acquired by local vocational school board in
name of city may be conveyed by city pursuant to pro
visions of 235.19 (2) 402

Census—provisions of 6.14 with respect to registration of
electors before primai-y do not apply to municipality
which has attained population of 5000 or more since
1920 until population of such city has been officially de
clared by census bureau 433

Wards—reference to North Milwaukee as constituting part
of 16th assembly district in ch. 235, L. 1929, is nullity;
election notice should be changed by dropping refer
ence to that territory in both assembly and congres
sional notices 434

Nonintoxicating liquors—municipality may impose penalties
for violation of ordinance regulating manufacture and
sale, but must impose penalties for manufacture and
sale by unlicensed persons 435

Census—in proceeding before highway commission classifi
cation of city is that shoAvn by last national census at
time commission makes its findings and determination 437

Census—national census of 1930 shows population of city
when census thereof is complete and when authorized
bulletins, reports or certificates thereon are available
from director 437
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MUNICIPAL CORPORATIONS—Continued Page
Municipal borrowing—proceeds of bonds issued for im

provement of state trunk highway may lawfully be used
to improve such highway as relocated pursuant to law 452

See X 60
Ordinance penalizing operation of automobile with more

than three persons in drivers'-seat is unenforceable 466
Dog licenses—174.07 (4) provides special rule for licensing

of dogs in cities of first, second and third classes, col
lection of fees and disposition thereof; general provi
sions of statute for collection of fees and payment of
same to county treasurer for payment of claims do not
apply to cities named . 486

City park—city and conservation commission may contract
for commission to maintain fish hatchery on and in lake
in city park and contiguous land 493

Commission form of government—in city of second class
utility board must consist of three, five or seven com
missioners, in addition to which member of council
must be designated to serve 499

City ordinance—city may require license from person ped
dling milk in city 505

Village board may, in exercise of good business judgment,
enter into proposed agreement for purpose of protect
ing village funds 507

Liability of municipality for repayment of license fee
charged for sale of soda water beverages discussed 509

Village—county is liable for damages resulting from de
fects in state trunk highway although defective part
of highway lies within village 517

Towns—all town officers except justices of peace elected in
Dane county in spring election will hold office for two
years, until their successors are elected and qualified
in spring election of 1932, since Dane county has popu
lation according to U. S. census of 1930 of 100,000 601

Village—contract between village and electric public util
ity in February 1919, for term of fifteen years, is void
because prohibited by 925-52 (34), Stats. 1917 630

Municipal judge. See Courts—judge, municipal.
Municipal judge. See Public Officers—^judge, municipal.
Municipal treasurer. See Public Officers.
Muskrats. See Fish and Game.
Mutual insurance companies. See Corporations.
Mutual insurance companies. See Insurance.

NAVIGABLE WATERS
Trapper on navigable waters in Upper Mississippi river

wild life and fish refuge should not be prosecuted for
trespass so long as he stays upon navigable waters in
said area 96

Ferry—since repeal of 30.09 to 30.18, Stats. 1925, by ch.
74, L. 1927, there is no statutory provision for licens
ing or regulating operation 391

Ferry is common carrier and is subject to obligations and
duties imposed under common law 391

Landing or take-off by hydroplane on waters of navigable
lake is not in violation of any law 454

Purpresture—to maintenance of action by attorney general
it is necessary that some statute authorize it 535
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NAVIGABLE WATERS—Continued Page
Island—owner may build wall or other protection to pre

vent loss of soil by action of water and ice 561
Island—it is lawful to shoot ducks from 561

Net licenses. See Fish and Game.

NEWSPAPERS
Appleton Review, weekly "news magazine," held to be news

paper 177

Legal notice—^publication in Appleton Review is compli
ance with 215.01 (4), requiring publication in news
paper of notice of hearing on application to organize
building and loan association 177

County board proceedings—provision of 59.09 (2) relates
rather to character of publication than to number of
papers actually circulated 298

Member of city council who is partner in firm printing
paper that has contract with city for publication of
legal notices at rate not higher than that prescribed by
law does not violate 848.28, although amount of such
contract exceeds one hundred dollars per annum 331

County notices—official county paper need not be physically
printed in entirety in county when its news and edi
torial matter is prepared therein and it is issued and
published therein 409

Nolo contendere. See Fish and Game, hunting.
Nominations. See Elections.
Nonintoxicating liquors. See Municipal Corporations.

NORMAL SCHOOLS
Board of regents has no authority to pay for transporta

tion of students to and from school in which they do
practice teaching 61

Notary public. See Public Officers.
Nursing. See Public Health.
Old age pensions. See Indigent, Insane, etc.
Operation. See Bridges and Highways.
Optometry. See Public Health.
Ordinances. See Counties.
Oi*dinances. See Municipal Corporations.
Osteopaths. See Public Health.
Pardons. See Minors, industrial school for boys.
Parole. See Prisons.
Parole. See Prisons, prisoners.

PEDDLERS
Transient merchant—dealer in automobiles who transports

number of secondhand automobiles from his regular
place of business to another city, where he rents vacant
lot and sells them, should procure license 273

Fish legally caught in Lake Michigan may not be peddled
in rural communities without peddlers' license 301

Showmen—industrial commission is charged with enforce
ment of 102.28 in so far as it pertains to compensation
required in 129.14 403

Statement of facts regarding sales by Ace Box Lunch Com
pany passed upon as not constituting violation of ch.
129 405
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PEDDLERS—Continued Page
Showman—private corporation operating in private park

number of rides on which charge is made for each per
son is required to pay annual license fee of twenty dol
lars for each such device 463

Farmer who sells part of his excess farm produce is not en
gaged in business of hawker or peddler; one who buys
farm produce and sells it by traveling about is engaged
in business of hawker or peddler and is required to
obtain license 496

City may require license from person peddling milk in city 505
Showman—no duty is imposed upon treasury agent to as

certain whether foreign corporation applying for license
has complied with provisions of 226.02 508

Pharmacy. See Public Health.

PHYSICIANS AND SURGEONS
Two-year college course may be premedical or post gradu

ate 187

Action for revocation of license is not barred by statute
of limitations 187

Physiology and hygiene. See Education.
Pilots. See Railroads.
Post office sites. See Mortgages, Deeds, etc.
Post office sites. See Public Lands.
Printed. See Words and Phrases.
Prisoners. See Prisons.

PRISONS
Jail, county—inmate may not be transferred to state insti

tution under facts presented 11
See - XII 475

Sentence to state prison ran concurrently with sentence to
reformatory in case of prisoner in reformatory who
broke his parole, was sentenced to state prison for one
year, escaped from sheriff on way to prison and, on
being recaptured, was returned to reformatoi-y, where
he served balance of sentence, which was more than one
year; prisoner must be discharged at expiration of
term at refoi'matory 13

See XVI 502

Prisoner—one placed on probation with board of control
and put to work in certain municipality cannot acquire
legal settlement therein, as his act is not voluntary in
locating in that locality 41

Prisoner who is placed on probation for two years, con
victed of operating automobile without consent of
owner and afterwards is sentenced to state prison to
serve term of one to thirty years for assault with in
tent to murder, one year for violation of probation and
one to five years for larceny, all sentences to be served
concurrently, is not first offender; is eligible for parole
after fifteen years from March 1, 1929 149

Prisoner—money in hands of board of control belongring to
inmate of state reformatory who is out on parole may
be garnisheed for debt incurred prior to imprisonment 205

See XII 293
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•PRISONS—Continued . , Page
Prisoner-Deportation of inmate of prison can be made only

after termination of his imprisonment; pardon, com
mutation of sentence or conditional pardon, conditioned
on deportation "wiU answer call of statute 225

Money of deceased Indian in hands of officials of state
prison or central hospital for insane may be turned over
to superintendent of Indian^ agency on order of agency
provided superintendent gives receipt in_ which he
agrees to turn back said money in any action brought
to recover it ^26

Prisoners—57.06, relating to paroles from state prison and
Milwaukee house of correction, construed 291

Parole—in determining whether prisoner is second offender
under provisions of 57.06 date of conviction and not
date of commission of respective offenses controls 382

See XVI 80
Prisoner—earnings while employed by contract with sheriff

are not subject to deduction for board, tobacco, or other
incidentals, but must be paid in full for benefit of de
pendents

See - in 561
Compensation for imprisonment—^board of control may not

hold hearing upon petition filed under 285.05 (3) un
less petition alleges material evidence or circumstances
which have been discovered or have arisen since trial
of petitioner 410

Parole—governor cannot make prisoner subject to parole
by board prior to time fixed by statute 604

Parole—sentence for rape to indeterminate term is erro
neous and maximum thereof must be considered as
real term of prisoner; such prisoner is entitled to
parole consideration when he has served one half of
said maximum sentence 604

Prisoner in state prison who was placed on parole and while
on parole was convicted of another offense and resen-
tenced to state prison without reference to his former
sentence at expiration of second sentence should be re
tained at prison to serve balance of first sentence after
subtracting term of second sentence from it, two com
mitments running concurrently 622

See 13

Probation. See Prisons, prisoners.
Prohibition party. See Elections.
Proxies. See Corporations.

PUBLIC HEALTH
Venereal disease—inmate of county jail may not be trans

ferred to state institution under facts presented in re
quest for opinion 11
^  See —- XII 475

Dentistry—state board of dental examiners may issue li
cense without examination upon conditions stated in
152.05 (2); has no authority to waive compliance with
any conditions therein prescribed 34

Physician diagnosing eases for compensation but not pre
scribing or administering remedies is practicing medi
cine; may not lawfully do so without license 97

43
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PUBLIC HEALTH—Continued , Page
Basic science law—board of examiners in chiropractic

should report violations of law to proper district at
torney, whose duty it is to prosecute 165

Pharmacy—applicant for examination and registration
must have graduated from at least three-year course
and have had one year of practical experience under
151.02 (2) (a) 182

Pharmacy—applicant for examination and registration
must have graduated from four-year course and have
had one year's practical experience under 151.02 (2)
(b) — 182

Pharmacy—applicant who files proof of having had four
years' training and experience under direction of reg
istered pharmacist complies with 151.02 (2) (c) 182

Cigarettes—extension division of university of Wisconsin
may not sell, without obtaining license 213

Nursing—committee on nursing education appointed by
state board of health under 149.01 can make rules
whereby accredited training schools must require of
student nurses on admittance that they have high school
education or its equivalent 252

Basic science law—presentation of diploma from reputable
professional college is condition precedent to admis
sion to examination of candidate for license to practice
medicine and surgery 307

Pharmacy—registered pharmacist in charge of drug store
need not be present at all times when store is open;
during his absence no drugs may be sold 337

Dentistry—dental hygienist may not engage in diagnosis
except as may be necessary to performance of services
which he is authorized by statute to render 355

Embalmers—ch. 376, L. 1929, amending embalmers' law and
requiring license therefor will become law of state
July 31, 1930; all persons must be examined and li
censed and must meet requirements of that law
whether in business or not prior to that time 370

Dentistry—whether dentist's advertisement is "fraudulent
or misleading" depends upon truth or falsity of facts
alleged therein or inferable therefrom 398

County health committee may be created in two ways, as
provided in 141.06 (2), choice being optional with
county board 417

Embalming—meaning of "equivalent" to high school edu
cation as used in 156.02 485

Basic science law—use of title "doctor" is forbidden only
when so used as to represent or tend to represent user
as practitioner of medicine, surgery or osteopathy when
he is not licensed to so practice 497

Soda water beverages—liability of municipalities for re
payment of fee charged for sale 509

Basic science law—determination of whether diploma pre
sented by applicant is from reputable professional col
lege is matter for decision of board of medical exam
iners 537

Optometry—optometrist who displays sign on his place of
business announcing himself as "Doctor of Ocular
Science" should not be prosecuted for unlawfully using
sign "Doctor" 557
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PUBLIC HEALTH—Continued Page
Osteopath—one regularly licensed by board of medical ex

aminers to practice osteopathy and surgery is not au
thorized thereby to write liquor prescriptions for medi
cal purposes 594

Public improvement. See Words and Phrases.

PUBLIC LANDS
Post office site—on deed transferring to U. S. site for fed

eral building which contains no proof that U. S. is
given unincunibered title, governor is not authorized
to give certificate of consent to acquisition 118

See XI 266
State park—all lands owned by state are exempt from taxa

tion 154
State park—land deeded to state as Rib Hill State Park,

deed to which was recorded Feb. 19, 1923, is not sub
ject to taxation for 1926, 1927, 1928, 1929; taxes levied

• for these years are void; conservation commission may
not pay out public moneys for such taxes 154

State park—20.206 makes appropriation of $50,000 to con
servation commission for roads in state park areas;
this amount is available from fund of $150,000 made to
state highway commission by 20.49 (6) 278

Specific authorization by legislature is necessary to enable
U. S. commissioner of fisheries and his agents to con
duct fish culture in Wisconsin and construct or purchase
stations for such purpose 305

State parks—when read with 20.206, 20.49 (6) appropri
ates to state highway commission $100,000 for construc
tion and maintenance of roads in parks, forest and
other public lands, allotments to be worked out between
conservation commission, highway commission and
county boards 314

Tax title of state lands sold by state cannot be obtained
under provisions of ch. 24, Stats., while deferred pay»
ments remain unpaid; any deed issued on such delin
quent taxes would be void 456

See XVIII 343
Indian lands—title to sections sixteen is in state; that in

cludes title to timber standing thereon; federal gov
ernment has no right to cut such timber or to sell or
authorize cutting 511

Escheated lands—interest of state may be conveyed by land
commissioners in proceeding directly to sell same with
out having them appraised, advertised and sold at pub
lic auction as required for sale of other lands owned
by state 614

PUBLIC OFFICERS
Alderman—member of city council who is partner in firm

printing newspaper that has contract with city for
publication of legal notices at rate not higher than
that prescribed by law does not violate 348.28, although
amount of such contract exceeds one hundred dollars
per annum 331

Alderman and vocational board member—offices are incom
patible 609

Assessor, income tax—state has insurable interest in of
fice equipment furnished by counties; such property
may be insured in state insurance fund 249
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PUBLIC OFFICERS—Continued Page-
Assessor—it is duty of assessor of each village, city and

town to collect such statistics relating to farm products
as may be required by department of agriculture and
markets 269

Attorney general—may counsel and advise with district
attoi'ney only on questions arising within official juris
diction of district attorney 190

See — XVIII 263
495
506
672

and ante
Attorney general—powers are.strictly limited by constitu

tion to such only as are prescribed by law 535
Attorney general—may not maintain action for abandon

ment ofpurpresture ex ojfficio and sua sponte without
authorization by statute 535

Attorney genei-al—may not appear in circuit court on be
half of joint legislative committee unless specifically
authorized to do so by act or joint resolution creating
such committee or by governor or by some formal ac
tion of either branch of legislature 597

Board of dental examiners—is not required to print and
mail to its members copy of names and addresses of li-

.  censed dentists in state 473
Board of dental examiners—in absence of rule by board and

unless otherwise directed by rule of board, all vouchers
for payment of money should be signed by secretary-
treasurer and president of board; board may, by rule,
provide that such vouchers need be signed only by sec
retary-treasurer 623

Board of trustees of county institutions and outside aid—
may grant outside aid after funds appropriated and
budgeted for that purpose have been expended if au
thority has been given by county board resolution 521

. Census enumerator—position is not office of profit and trust
under U. S.; may be held by member of legislature 241

Census superwisor—position is office of trust and profit un
der U. S.; if accepted by member of legislature office
is ipso facto vacated 241

City attorney and municipal judge of Tomahawk—offices
are incompatible 188

City council—voting and accepting salary by members con
trary to explicit statute is offense under 348.28 133'

,  Conservation commission—is not required to put into order
for establishment of fish refuge dates publication must
be made, but must comply with 23.09 (9), that publi-

,  cation must be made one week befoi-e order is effective 146
Conservation commission—rule that operators of fur farms

I'eport animals sold outside as well as inside state is
justified if experience shows it is necessary 230

Conservation conunission and city may contract for commis
sion to maintain fish hatchery on and in lake in city
park and contiguous land and for improvement and use
of same 493

Conservation commission—has not power to make rules or
dering burning of slashings by its own employees and
then collect expense from owner 584
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PUBLIC OFFICERS—Continued Page
Conservation commission—may make rules ordering owner

to burn slashings at his own expense 584
Conservation commission—has power to require piling and

burning of slashings along exposed places such as high
ways, railroads, etc., to prevent forest fires and other
conflagrations; violation of such orders may be pun
ished as misdemeanor under 23.09 (11) 584

Coroner—may, independently of direction of district at
torney, hold inquest upon death of any person in his

,  , county wher^ he has reason to suspect foul play 386
County board—questions regarding violations of 348.28

passed upon under specific statements of facts sub
mitted 105

See : XIII 114
XII 237
V 561

County board member and justice of peace—offices are in
compatible 510

County board member and member of village board—of
fices are compatible : 569

County board—contract between county and corporation for
purchase of property by county is violation of 348.28
if members of board are stockholders and directors in
such corporation 592

County clerk—duty to give notice of disallowance to clerk
of county presenting claim on account of poor relief
furnished is enforceable by mandamus 240

County health committee may be created in two ways, as
provided in 141.06 (2), choice being optional with
county board ^ 417

County treasurer—is required to take oath of office and
furnish official bond for full term of office 618

Director of purchases—determination of lowest and best
bidder on proprietary or patented article' is discre
tionary 418

District attorney—duties commence after issuance of crim
inal warrant as prescribed in 59.47 15

District attoimey—questions constituting violations of
348.28 passed upon under specific statements of facts
submitted 105

District attorney—county board may authorize district at
torney to appoint clerk and pay his salary at any meet
ing; this does not increase salary of district attorney 218

District attorney—must advise county officers and in so
doing must do everything necessary thereto 386

Governor—has no power to pardon one committed to in
dustrial school for boys if such person has not been
convicted of offense 571

Governor—has not power to make prisoner subject to
parole prior to time fixed by statute 604

Governor—has power to approve payment of sum to firm
as balance of attorneys' fees for services rendered pri
vate citizen which insurance department agreed to pay
in settling claim against that citizen evidenced by mort
gage and note on his land to avoid foreclosure of said
mortgage 633
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PUBLIC OFFICERS—Continued Page
Highway commissioner, county—contract for purchase of

supplies, equipment, etc., by "county highway commit
tee" from business enterprise in which commissioner
has interest violates 348.28; is void and of no effect;
violation is punishable by imprisonment or fine 58

Highway commis.sioner, county—has no authority to appoint
another to perform his duties when incapacitated;
county board may appoint assistant; commissioner
may appoint under authority from county board; law
fully appointed assistant is employe of county within
meaning of compensation act 285

High%vay committee, county—contract for ti'uck and snow
plow signed by old committee before member elected
to committee took office is valid; there is no liability
on county to another company, from whom committee
voted to make purchase 236

Highway motor police appointed by county highway com
mittee are supplementary to sheriff; sheriff is not
thereby relieved of duty to preserve peace 256

Highway patrolman—^town chairman is not eligible to ap
pointment as patrolman on county trunk highway sys
tem 258

See XIII 164
XII 353

X 416

Highway police—county may provide for, under control and
supervision of sheriff or county highway committee— 470

Judge, municipal and city attorney of Tomahawk—offices
are incompatible 188

Judge, municipal—term of office of candidate elected to fill
vacancy in office (Tomahawk) commences first Monday
of June next succeeding his election 188

Justice of peace—duty, upon complaint made to him, to re
duce to writing both complaint and criminal warrant
issued under 360.02 and 361.02 15

Justice of peace elected in village composed of areas from
two counties has jurisdiction throughout both counties 480

See X 1201
Justice of peace and county board member—offices are in

compatible 610

Legislature, member, and census enumerator—offices are
compatible _• 241

Legislature, member, and census supervisor—offices are in
compatible 241

Malfeasance—in sale of merchandise by member of school
district board to board not exceeding one hundred dol
lars in any one year, officer has not thereby subjected
himself to punishment provided in 348.28 22

Malfeasance—contract for purchase of supplies, equipment,
etc., by "county highway committee" from business en
terprise in which county highway commissioner has in
terest violates 348.28; is void and of no effect; viola
tion is punishable by imprisonment or fine 58

Malfeasance—questions constituting violations of 348.28
passed upon under specific statements of facts sub
mitted 106

Malfeasance—voting and accepting salary by city council-
men contrary to explicit statute is offense under 348.28 133
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PUBLIC OFFICERS—Continued Page
Malfeasance—chairman of town board may not collect

wages for work upon highways of town 264
Malfeasance—supervisor elected from city is city officer;

may not be interested in contracts with city 268
Malfeasance—member of city council who is partner in

firm printing newspaper that has contract with city for
publication of legal notices at rate not higher than
that prescribed by law does not Wolate 348.28, although
amount of such contract exceeds one hundred dollars
per annum 331

Malfeasance—chairman of town presenting claim against
and receiving payment from such town violates 348.28
when such claim is for services I'endered town by chair
man in teaching man how to drive truck on township
roads 360

Malfeasance—school board member whose husband is
awaixled contract for transportation of school children
does not have pecuniary intei-est in violation of 348.28 445

Malfeasance—contract between county and corporation for
purchase of property by county is violation of 348.28
if members of county board are stockholders and di
rectors in such corporation 592

Malfeasance—notary public is criminally liable for making
false certificate of acknowledgment of deed over tele
phone 626

Municipal treasurer and vocational board member—offices
are compatible 609

Municipal treasurer—may not be paid by local vocational
board for acting as its treasurer 609

Notary public—is criminally liable for making false cer
tificate of acknowledgment of deed over telephone 626

Real estate brokers' board—payment of witness fees and
mileage authorized by 136.13 (4) applies only to wit
nesses called by board on behalf of state 367

Real estate brokers' board—may ask questions of applicant
for brokers' license regarding his U S. citizenship and
his intention to become naturalized citizen but cannot
refuse license on ground of negative answer to either
question 488

Register of deeds—duty of each town, village and city clerk
to deliver on or before Jan. 1, 1930, instruments and
records mentioned in 241.10 (4) to register of deeds
of his county; thereafter such officer shall be custo
dian of same 21

Register of deeds—is entitled to twenty-five cents for filing
notice of lis pendens containing not more than twenty
defendants and twenty-five cents for every additional
twenty defendants 92

School board member and town supervisor*—offices are in
compatible 353

School board member, village, and village supervisor—of
fices are compatible : 368

School board member whose husband is awarded contract
for transporting school children does not have pecun
iary interest in contract in violation of 348.28 445

School district treasurer and supervisor of town—offices are
incompatible 125
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PUBLIC OFFICERS—Continued Page
School district treasurer—bond must be in amount at least

equal to amount of all monies to come into his hands
and may not be limited to maximum amount which he
is likely to have in hand at any time 385

Sheriff—compensation when fixed under 59.15 by county
board on salary basis plus actual and necessary dis-
bui'sements in and outside county is in lieu of statutory
fees; such fees form no legal basis of claim against
county 56

Sheriff—may compel freeholders to act as appraisers in
serving writ of attachmentj if freeholder refuses to
act, sheriff may arrest him; may swear out warrant
for prosecution 207

Sheriff—is not relieved of duty to preserve peace by ap
pointment by county highway committee of highway
motor police 256

Sheriff—is not entitled to pay expenses of assistant nor
mileage for use of such assistant's automobile in re
turning prisoner from another city 377

Street commissioner, village, and village president—offices
are incompatible 267

Superintendent of poor, assistant—supervisor of city is
not eligible, during term for which he is elected, to
position created by resolution of county board of which
he is member 57

Supervisor, city—is not eligible, during term for which he
is elected, to position created by resolution of county
ijoard of which he is member 57

Supervisor, city—may not be interested in contracts with
city 268

Supervisor, town and school district treasurer—offices are
incompatible 125

Supervisor, town—membership upon town board is incom
patible with membership upon school board of common
school district located within such town 353

Supervisor, village, and village school board member—of
fices are compatible 368

Town chairman—questions constituting violations of 348.28
passed upon under specific statements of facts submitted 105

Town chairman and undersheriff—offices are incompatible-- 180
See XVI 139

III 796
Town chaii-man—is not eli^ble to appointment as patrol

man on county trunk highway system 258
See XIII 164

XII 353
X 416

Town chairman—may not collect wages for work on high
ways of town 264

Town chairman—^presenting and collecting claim for serv
ices rendered town in teaching man how to drive truck
on township roads violates 348.28 360

Treasury agent—no duty is imposed upon, by statute, to
first ascertain whether foreign corporation applying for
showman's license has complied with 226.02 508

Undersheriff and town chairman—offices are incompatible 180
See — -XVI 139

III 796
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PUBLIC OFFICERS—Continued Page
Utility board in city of second class operating under com

mission form of government must consist of three, five
or seven commissioners, in addition to which member
of council must be designated to serve 499

Village board member and county board member—offices
are compatible 569

Village president and village street commissioner—offices
are incompatible 267

Vocational board member and alderman—offices are incom
patible 609

Vocational board member and municipal treasurer—offices
are compatible 609

Vocational board treasurer—may not be compensated for
services 609

Public place. See Woi-ds and Phrases.

PUBLIC PRINTING
Inheritance tax blanks—appropriation to director of pur

chases provided by 20.10 (4) is chargeable with expense
of printing blanks specified in 72.18 (7) 138

Board of dental examiners is not required to print and mail
to its members copy of names and addresses of licensed
dentists in state 473

Public school fund income. See Appropriations and Expendi
tures.

Public utilities. See Corporations.
Public utilities. See Taxation.
Published. See Words and Phrases, printed.
Purprestures. See Navigable Waters.

RAILROADS
Full crew law—freight train operated by gasoline motor is

not subject to 82
See XI 177

Pilot law applies only to "engines with no cars attached" 82
Live stock shipments—^railroad company violating 192.19

cannot be prosecuted criminally under 353.27 450

Rape. See Criminal Law.

REAL ESTATE
Nonresident may be licensed as broker in Wisconsin; after

being so licensed broker must maintain active place of
business in state; real estate brokers' board may re
voke license if no active place of business is maintained 71

Real estate salesman's license is not terminated so as to re
quire new application or second fee by licensee's accept
ing employment with broker not named in his applica
tion 175

Trust certificates of investment association are legal for in
vestment of trust funds notwithstanding fact that cer
tificates may be secured on real estate mortgages
which would not qualify for trust fund investments,. 329

Real estate broker may be licensed as salesman upon ap
plication and payment of fee therefor; may not be
required to surrender his broker's license first 335

Real estate acquired by local vocational school board in
name of city may be conveyed by city pursuant to
235.19 (2) 402
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REAL ESTATE—Continued Page
Real estate brokers' board may require foreign corpora

tion to comply with ch. 226 before granting broker's li
cense 520

Real estate broker. See Real Estate.
Real estate brokers board. See Public Officers.
Real estate brokers board. See Real Estate.
Real estate salesman. See Real Estate, real estate broker.
Real estate salesmen's licenses. See Real Estate.
Recount proceedings. See Elections.
Refunds. See Taxation.
Register of deeds. See Public Officers.
Registration. See Elections.
Relevies. See "Taxation.
Relocation of highways. See Bridges and Highways.
Removal. See Elections.
Residence. See Elections.

Rural school aid. See Appi-opriations and Expenditures.
Rural school aid. See School Districts.
School board. See School Districts.
School board member. See Elections, nominations.
School board member. See Public Officers.
School board member. See School Districts.
School board member, village. See Public Officers.
School disti-ict clerk. See Appropriations and Expenditures.
School district clerk. See School Districts.
School district treasurer. See Appropriations and Expendi

tures.

School di.strict treasurer. See Bonds.
School district treasurer. See Public Officers.
School district treasurer. See School Districts.

SCHOOL DISTRICTS
School board member—in sale of merchandise to board not

exceeding one hundred dollars in any one year, officer
in question has not subjected himself to punishment
provided in 348.28 22

School board consisting of same number of members and
selected in same manner as such boards were consti
tuted and selected on effective date of ch. 256, L. 1929,
continues to be so constituted and selected until changed
in manner specified in said chapter 23

School board—it is optional with each city to make change
in method of constituting and selecting; change must
be only in manner prescribed in ch. 256, L. 1929 23

Transportation of school children—provisions of 40.34 do
not abrogate or modify or amend provisions of 40.21
(6); upon failure of home district to furnish trans
portation or board and lodging to children entitled to
same it may not escape its obligation to pay tuition fees
of such children in another district 26

Transportation of school children—any child of school age
residing more than four miles from school of his dis
trict may attend school of another district notwithstand
ing his home district offers him statutory transporta
tion; in-such case home district must pay tuition under
provisions of 40.34 (1) 30

School district clerk—salary should be fixed at annual
school meeting within maximum provided by 40.04 (13) 43



Index 683

SCHOOL DISTRICTS—Continued Page
School district clerk—salary voted at annual school meet

ing in excess of statutory maximum is illegal; if paid,
action for return thereof to district treasury may be
maintained against all members of boai-d participating
in such payment 43

School district treasurer—^is not entitled to mileage fees
in performance of his official duties unless prescribed
by statute 43

Sec. 40.52, created by ch. 256, L. 1929, and providing for
change in number of members and manner of selecting
board of education, is applicable to each city of fourth
class ■whose territory constitutes entire school district
and to each city of second or third class even though
such city operates its school system under provisions of
special charter 80

See 23
Making change in number of members and manner of select

ing board of education provided for by 40.52 is optional
with each city; on facts submitted such section is ap
plicable to city of Neenah 80

City school funds in Ripon, city of fourth class whose terri
tory comprises entire school district, must be disbursed
in accordance with provisions of 40.57 110

See 1 80
Transportation of school children—all children of school age

residing in common school district are entitled to trans
portation provided for in 40.34; said section does not
apply to children who reside in cities 120

Transportation of school children—school district is entitled
to share in apportionment under 20.245 (5) as though
having employed one elementary school teacher 126

Assets and liabilities of old district annexed to city as pro
vided by 66.025 should be divided and apportioned 277

Members of old school district boai-d who reside in territory
annexed to city continue to be such officers to end of
their terms 277

Tuition—residence of parent teaching school and living
■with her family in that district establishes her resi
dence and right of her family to attend school there,
unless she claims legal residence elsewhere 292

Common school tax—under 20.245 (5) (a) county must ap
portion necessary amount to each district which is au
thorized to be levied by 59.075, whether such taxes are
paid in cash or not; penalty for failure to do so is to
have withheld from schools of county next succeed
ing apportionment 348

Rural school aid—20.28 appropriates aid only to districts
having advanced courses beyond eighth grade and not
maintaining high school, junior high school or state
graded school offering high school courses 376

Effect of ch. 256, L. 1929, and ch. 425, L. 1927, on school
boards in cities of fourth class, manner of making school
levies, custodian of school funds and manner of dis
bursing funds discussed 491

Tuition—district which transports and pays tuition of its
pupils is entitled to share in apportionment under
20.245 (5) as though having employed one elementary
school teacher 603

Search. See Automobiles.
Search. See Fish and Game.
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Search warrants. See Fish and Game. Page
Second degree murder. See Criminal Law.
Second offenses. See Criminal Law.
Securities. See Corporations.
Securities law. See Corporations.
Selling with pretense of prize. See Criminal Law.
Sergeant-at-arms of senate and assembly. See Civil Service,

ohicf clcrk
Severson law. See eh. 165, Stats. 1927.
Severson law. See Criminal Law.
Sheriff. See Public Officers.
Showmen. See Peddlers.
Slot machines. See Criminal Law, gambling.
Slot machines. See vending machines.
Small loans act. See Corporations.
Soda water beverages. See Dairy and Food.
Soda water beverages. See Public Health.
Soldiers' relief. See Counties.
Soldiers' relief. See Military Service.
Soldiers' relief commission. See Appropriations and Expendi

tures.

Soldier's' relief commission. See Counties.
State aid. See Appropriations and Expenditures.
State banks. See Banks and Banking.
State highways. See Bridges and Highways.
State parks. Sec Public Lands.
Statute of limitations. See Courts.
Statute of limitations. See Taxation, refunds.

STATUTES AND CONSTITUTIONAL PROVISIONS, SESSION
LAWS, LEGISLATIVE BILLS AND RESOLUTIONS, ETC.,

REFERRED TO AND CONSTRUED

U. S. Const. Page
160 Art.

Wis. Const.
Page

. 363-3655
U. S. Stats. 15 612

9 Stats, at L. 519 -  _ 511 22 585
10 1109 266 V -.

VI .
3

..605-606

529
535

24 388
37 356.

266,267
.611,612

39 890 226 598

79

79

40 76_ 611 VII
101295-1299 242

43 650 96 VIII 62

52945 198 _ 466 5
46 21 - 439 10 136

22 440 X __
3

617

49123 440

25 440 XI 3 234 235
Sec. 5278, R. S. __ ... 448 289

5854385, Comp. Stats. 364

Wis. Const.
Art. Sec.
I  _ 8

XIII 3 .  242,245

33 Ch. 93
Laws 1881

110

11 160
Laws 1889

Ill 2 611

.363-365

... 283

Ch. 94 _ 217
IV 3

4  - _ Laws 1895
363-365 Ch. 216 86
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Laws 1901 Page
Ch. 314-^ 188-189

Laws 1919
Ch. 362__ 189

653 502

Laws 1921
Ch. 131 318

242 80
441 594
452 120

Laws 1923
Ch. 291 143

Laws 1925
Ch". 36 137

198 235
334-_-_ 17
428 461

Laws 1927
Ch. 425 81

111

491,492
474 391
534 104

Bills 1927
No. 12, S 104
No. 13, S 81

111

Laws 1929
Ch. 26 28

48 399
598

53 137
74 274
84-_ 146
96 540, 541
97- 18
113 276
122 82
129 166
159— 28
169 529
182 28
229 136
235 363,364,366

434
256- 23-26

80,81
491,492

260 43,44
338 72-74
344 376
376 370
381- 407,408
393— 481-483
417 279-280

314,315

Laws 1929 Page
428 62
439 1

3^
5
6

47

184
460 386, 387
454 308
462 109
466 18,19
489 7
491 536
493— 28
517 28

30,31
525 20

21

37

40
115
177
696

530 -28-29

Bills 1929
No. 815, A.- 18

850, A.— -18,19

Resol. 1929
No. 123, A 91-92

R. S. 1849
Ch. 9 627

R. S. 1858
Ch. 23, sec. 62 125

R. S. 1878
Ch. 15 456
Sec. 1514 85

Stats. 1898
Page 48 511,514
Sec. 931- 112

Stats. 1913
Sec. 444 386

Stats. 1917
Sec. 925-52 (34) 630-632

Stats. 1919
Sec. 2330 306

Stats. 1921
Sec. 1753-57 587

Stats. 1923
Sec. 20.04 (3) 279

20.20 (14) 279
165.01 (20) 167
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Stats. 1925 Page Stats. 1927 Page
Ch. 32 100 85.22 308
Sec. 20.206 279 (2) 307-309

20.41 17 122.06 38
20.49 (6) 279 122.10 — - 177
30.09 to 30.18 391 241.10 38
40.45 — — 81 359.05 204

111 386.01 386
40.46 26 stats.

8} Gh. 4___ - - 283
111 5- 156

40.64 81 10 _ ___ __ 66
111 17 189

40.645 81 24 — 456
111 615

40.665 81 25 230
111 405

40.6 7 81 29 — 73
111 212

40.675 81 32__ 446
111 48__ — 442

40.68 81 49 443
111

40.695 81 51__ — 430
111 63 — 499

65 119
67 289
76__ 405

85*25 311 77___ 580, 581
151.02 (1) 182

66.001 235
82.05 (1) 137
83.07 (3) 99,100

83_._ 361

(23) L 160
(32) 667

343.461 235
359.05 204

165!o1 (2) IIIIIIIII"! 160 85
8 8 461
8 9 462
94 143
102 630

Stats. 1927 Wl 6?
Ch. 165 260,261
Sec. 5.17 (1) 408 ige 67

20.17 (13) __150,152 igg 405,407
20.206 278,279 jgg _ 55
20.41 (1) — 19 136""'::: 72
20.49 — 278 176

(6) 279 147 __97,99
20.77 (3) 392,393 151 338
29.193 73 152"": 624
29.209 73 156 370
29.28 73 170 296
29.285 (1) 73 130 __103,104
40.50 to 40.60 111 323
40.52 81 184 __ 466

(1) — 24 186 621
48.06 to 48.12 6 189 143
48.07 (3) 6 173
82.05 (1) — 137 326
85.04 211 339

24 466,467
(1) 39,40 545

308 192 450
85.085 467 206 582
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Stats. Page
214 53,54
220 to 225 - 143
224 143,144
226 520, 521

Sec. 1.03 (1) — 118
4.04 283
5.02 156

(4 ) .113,114
5.03 (2) 156
5.04 (4) 156 ^
5.05 {1) 423 I?!

(5 ) — 389
(6 ) — 195

355

423, 424
5.06 — 156
5.07 <3) 156
5.17 459

(1 ) .407^08
(2 ) ..407-408

5.26 156
(8) 113,114

5.29 523
6.02 66
6.04 (3) 595
6.09 595, 596
6.14 to 6.18 527
6.14 433
6.16 527
6.44 527
6.51 (12) 478
6.66 (1) 523-524
8.0 1 190
8.02 190
10.39 66, 67
11.54 to 11.68 286
11.5 5 286
11.58 287
11.59 - 287
12.0 6 479
12.07 (5) 479
12.09 .443, 445
12.20 (1) 443-445 •
13.07 18
14.12., 535
14.31 (1) 624

(2 ) 624
(3 ) 624

14.53 (1) 535
598

15.26 (4) 138
15.3 2 138
15.33 (3) 418-420
16.02 (2) 617
17.03 (4) 277,278
17.16 (7) 33
17.21 (2) 189
18.01 (1) 249
20.09 (1) 138
20.10 (4) 138

Stats. Page
20.17 (13) .47,48

(25) 150,152
20.20 (24a) 201

(25) 201
20.205 (2) 554
20.20 6 278, 280

314-315

20.245 (4) 397
(5) .126,128

1 <19

348, 349
397
603

20.25 554
20.255 529
20.28 - 376
20.41 18

(1 ) 219,220
(2) 220
(3 ) 220

20.49 (4) 530
(6) 278-280

314,315
(8) 239
(10) 239

20.60 (2) 172
(6) 7,8

341

(12) 392
20.66 (2) 78,79
20.74 (1) 91,92

(2) 91,92
20.77 - 18

(2) 400
(3) 342

392, 393
(8) 342

392-393

23.09 306
(7 ) 146-147

231

494

585

(9 ) 146,147
(11 ) 584,585,588

23.11 (1) — 494
24.03 ...615, 617
24.08 615
24.10 456
24.1 1 456

(2) 456
(3 ) 456
(4 ) - 617

24.17 (1) 456
24.23 457
24.28 457
25.01 (3) — 123
25.02 (2) 404, 405
25.05 - 123

(1) 229,230
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Stats. Page
(2) 229
(5) 405

25.17 (1) 536
(3) 536
(4 ) 536

29.01 (3) 94
29.03 (5) 213
29.05 (6) 159

200
29.09 (1) 191
29.13 169

(1 ) 191
212,213

29.19 94
29.22 (1) 564
29.2 5 561, 562
29.26 (1) 317-318
29.28 73

(2 ) 72,73
29.30 (1) 333

(2) __333, 334
29.3 1 130
29.33 (7) 73-74

333

383
29.34 (1) 72-74

(3 ) 73
(4 ) 73
(5) 73
(9) — 73

29.39 36
261, 262

29.41 139
200

29.51 306
29.575 36

(11) 170
29.577 (4) 168,169
29.578 569
29.60 196

(1 ) 161-164
570

(2) __162,163
(3 ) 162-164

196
(4) 163

196
29.63 (1) 191

212

564
(3) 548

565
31.23 455
32.02 (1) to (7) 447

(1) 446-447
35.01 138
36.06 429
39.01 (3) 553

(5 ) 553
40.04 (13) 43,44

Stats. Page
40.10 — 385
40.15 (1) 353
40.21 (6) 26,27,29
40.22 (2) 171,172
40.30 125

353

368

40.34 26-29
572, 573

(1) _____ 30,31
120-121

(4) 28-29
(5a) 28
(6) 121

40.47 292,293
(2 ) 171

40.50 to 40.60 492
40.50 81,82

111

491
40.52 81,82

111

491,492
(1 ) 24-25

80-81
(3 ) 493

40.5 3 81
40.55 492

603
40.57 __110,111

493
40.85 603
41.15 (2) 611

(4 ) 610
(7 ) 224

402
(10) 402

415,416
41.16 (1) 609

(2) 609
(3 ) 609
(5 ) 122

610
(6 ) 610

41.19 ___ 122,123
41.36 (1)' 414

432
41.37 414
41.38 414, 415

432
41.39 414

432

41.47 to 41.58__ 573
42.4 0 131
42.41 131
42.43 131
42.4 5 133
42.46 132
42.60 (1) 95
43.08 (2) 308



Index 689

Stats. Page
43.30 (2) ...111,112
43.35 to 43.43 120

43.39 ...119,120
45.06 (3) - ___ 264

(4) 264

45.10 to 45.19 ...221, 222
45.10 221

396

45.12 221

396

45.14 - 396

45.15 396

537
46.10 (2) - 555,556
46.18 (1) - 522.

(7) 522

47.08 8-10

(2) 11

47.09 10

48.01 (5) 185

48.05 86

442, 443
48.06 _ 84,86

442

48.07 (6) ...441,442
(7) ... 464,466

48.14 .  1

48.15 613

48.17 _ 555, 556
48.20 (4) _ 6,7

550

556

48.21 (1) - 550

48.22 (2) 2.3
48.33 .47,48

(5) ... - 3^
4,5

47,48
150-152
184-185

(6) 469, 470
(8) 185

(11) 47-48
48.331 47, 48
48.37 (3) 238

48.38 (1) - - - .193
(3) 238

48.39 238

48.40 (2) 193
48.41 (2) 192-194
48.42 199

49.01 325

49.02 _ 325

(1) - — 150,151
(2) ....150,151

49.03 325
441,443

(1) 76, 77
(2) 76,77

.  (3) 312

44

Stats. Page
(4) 312
(5) 84

(6) 241

49.04 75,77

(1) 522

49.07 10

84, 86
49.11 - 594

49.14 (2) 522

(3) .  76
522

49.15 _  240
49.21 290

49 22 290
49 27 _• 290
49.28 290

49 31 548

50 05 _  556

50 07 594
5101 . 430

51.02 .. . 430
51.04 „ 41
5108 554-555

51.23 (1) 556
5127 555
52 02 556

54 02 32

54.03 32

(1) _  .. 248

56.08 400,401
(2) 401

(3) 401

(6) 401

57 06 291
382
605

57.08 et seq. — 606

57.11 606

59.03 (2) __ - 258

(3) 180
569

59.04 (1) .. - 302

(2) .  ..302,303

59.05 __ 302,303
625

59.06 ..302,304,305
(1) 302, 304

59.07 350
374,375

(7) _ 257

(11) 472

59.075 127-128
348,349
372, 373
552,553
•  604

59.08 ... 351

(9) ..287-289



690 Opinions op the Attorney General

Stats. Page
(10) 332

350,351
374,375

59.09 (1) 409
(2) 298

59.13 618

59.15 - 56
(1 ) 401
(3 ) 218

59.17 625
59.20 (1) 345
59.24 - 208

256
59.2 8 ■___ 56

(19) 207
59.29 (1) 377
59.47 (2) 15
59.51 (10a) 20,21

37-38
59.54 92, 93
59.57 (3) 92,93

(6) 177
59.69 592 '
59.74 344, 345

(3 ) 346
(4 ) 346

59.75 (1) 344,345
59.76 (2) 240, 241
59.77 (3) 510

(4) 510
59.81 (1) 591
59.83 409
59.85 __374, 375
59.86 600
60.05 ___346, 347
60.19 ___601,602
60.22 L__ 601 •
61.24 267
61.34 (7) J 267

(26) 507
62.05 (1) __.438,439

(2) 439
62.09(1) 268

(2) 268
(6 ) 610
(7 ) 23

268
(9) 610
(12 ) 189

62.11 (5) 494-495
506

62.18 (9) 70
(13 ) 70

63.05 (6) 500
63.12 (4) 500
64.03 (1) 134
6.4.08 ___1S4,135
65.01 119
65.08 119

(4) 119,120

Stats. Page
66.025 277
66.03 277
66.04 351
66.05 (9) - 369

435,436
66.06 (4) 632

(10) 499
66.07 630
66.11 (2) 57

258
268

67.01 (4) 289,290
67.03 (1) 124
67.04 (6) 123-124
67.09 (1) —. 319

(3) — 345
67.12 (7) 124,125

591
67.16 (2) 246,247

254,255
(3 ) 246
(4 ) 246

68.07 (1) 269,270
(2) 269

68.09 __269-270
70.11 154,155

(1) 427,429
536

(3) — 481
70.59 552

(1 ) 528,529
(2 ) 529,530

70.62 371-373
552-554

(1 ) 372
(2 ) 552,554,555

70.68 553
70.74 516
72.09 357
72.18 (7) 138

(8) — 109
73.07 (1) 249

(2) 249
74.0 1 516
74.02 101,102
74.03 101,102
74.15 (2) 553
74.1 7 373
74.19 (L) 372-373
74.33 457
74.39 516-517
74.44 124
74.46 (1) 105
74.52 457
74.57 (1) 457

(2) 457
74.73 524-526

(2) 526
75.01 (1) 100-102
75.07 (1) 409
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Stats. Page
75.14 (1) 250
75.20 276
75.22 275, 276
75.24 275, 276
75.25 515-517
75.2 7 276
75.30 276
75.32 276
75.65 69-70
76.28 (la) 397,398
77.02 (1) 580
78.01 574
78.09 574
80.02 to 80.07 491

80.11 483

80.39 to 80.41 491
81.01— 265
81.14 (1) 48,50
81.1 5 518

629
82.02 (15) 256

471,472
628,630

82.03 58
(1) 285
(6) 285

82.05 106,107
302-304

(1 ) - 58
137

(3) 106
82.06 362

(3) — 106
(3a) 532

83.03 117,118
(6) - 202,203

83.06 (4) 361
83.07 (1) 203

(2 ) 69
(3 ) 99
(5) 100

83.08 69

99

421
(4 ) 117

84.01 to 84.09 117
84.02 117

(4 ) 297
84.03 (7) 117
84.04 (3) 203
84.07 (1) 518

(5 ) 532
84.10 (1) 530,532,533
85.01 308, 309

(1) 39,40
307-308

(4) 210,211
85.02 52
85.03 — 520
85.06 (2) 145

Stats. Page
85.08 (10) 63-65

209, 210
274, 275
362-363

(13) ... 63 65
363

85.10 (20) ... . 297
85.34 (1) _ 467,468

(2) 467-468
85.40 (1) 467
85.68 (1) 296

(2) 297
(3) 297

85.85 __ 468

85.91 __ 308

(1) 468
85.93 311

86.16 378, 380-382
(1) 379

(2) - - 379
(3) 379
(4) 379
(5) -379-380

87.02 _ 531,532
(2) 438
(3) -437-439, 441

484
542

87.05 (1) . 531
(2) — 531

88.07 (2) . 460
88.075 > _ 461

(1) 460

(2.) 460-462
(3) 460

88.08 (1) _ ... 460,461
88.29 460,462
90.03 580
98.06 ._ 507
98.12 369

(1) 540
(2) 540

(4) 540
(7) -. 540
(10) 540

99.31 67

101.09 403
101.10 ... 403-404

(2) 403
101.24 (2) —  . . 404

598
102.07 (1) -  286

320
102.28 403,404

(2) .... 509
114.04... 454,455
118.62 259,260
121.17 ... 174

621
122.05 251
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Stats. Page
122.0 6 37

251

597
122.0 7 _251,252
122.10 37, 38

115,116
177

251

122.12 116
126.06 74-75

544

129.01 et seq. 405
129.01 to 129.09 301

129.01 496
129.05 (1) 273-214
129.14 403,404

463
509

132.01 390

134.01— 370
451

547

558, 559,561
603

607,608
134.01 (1) 316,317

358-359

(2 ) 359
(3 ) 359

136.01 (4) 175
136.05 (1) 488

520-521

136.06 (1) 176
(2) 176

336

136.07 (1) 176
136.08 (1) 336
136.12 (1) 71
136.13 (4) 367,368
137.01 627
141.06 (2) 417
142.08 - 556
143.05 (6) 12
143.07 (5) 12

(6) 12
556

147.01 to 147.17 537
147.01 to 147.12 98
147.01 (1) 97-98

(2) — — 557
147.14 (1) 98.99

(3 ) 497,498
147.15 — —" 187

307
147.1 6 187
147.28 (7) 165
149.01— 252

(4 ) 252
149.04 485
151.02 (2) 182,183

Stats. Page
(9) 338

151.04 (2) 337,338
152.07 (1) 356
153.04 — 485
154.02 485
156.02 485
166.06 589
166.07 589
166.13 152,154
166.14 152-154
170.07 to 170.11 354
170.08 354
174.05 (1) 411

(2 ) 411
174.0 6 352
174.07 (4) 486,487
175.07 (1) 60,61

155-156

(3 ) 61
(4) .60,61

180.02 194
(1) 194

323

180.06 (1) 323
582

(3 ) 394,395
(4 ) 581,583
(5 ) 583

180.07 281
(1 ) 394,395

180.1 4 324

180.17 378, 380, 381
181.03 581, 582
182.01 (5) 104
182.1 5 103
184.01 - 466
185.07 (1) — 186
186.01 621-622
186.02 621
186.13 — 622
189.01 (5) 466
189.02 167,169

(7) 175
271

546

189.03 167,169
(3) - 467
(5) 339

467

(15) .326,328
189.22 328
192.19 450

192.25 (1) .... 83
(2 ) 83
(4). ..82-84

192.54 450

192.55 450

195.07 (2) 598
195.26 84

195.27 84
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Stats. Page
196.01 (1) 466
201.07 (1) 323
201.09 (2) 324
201.14 (1) 321,323,324

(2 ) 321,322,324
(3 ) 321-322

201.15 321-323
(3) 321-322

204.30 (3) 309-311
206.02 (3) 581

(9) 582
208.01 (9) 109
210.01 to 210.04 250
210.01 284
214.01 54
214.06 53
214.0 8 54
214.13 53,54
215.01 (4) 177,178
215.07 578

(3) 578
215.15 474
215.19 474-^75

533
215.31 340
215.38 to 215.47 340
215.43 340-341
215.44 340
216.04 (7) 329, 330
220.15 259, 260
221.04 (1) 104-105

(6) 625, 626
221.30 (2) 140,141
221.47 476, 477
221.56 140,141

(1) 141-142,144,145
(3) 141,142,144,145

223.03 (11) ^ 271
223.04 272
224.01 143
224.02 143-144

577

226..02 508, 509
(3) 295

231.32 329, 330
(1 ) 330

235.19 (2) 402^03
235.22 627
235.49 519
235.50 519
235.55 116
237.01 (7) 615
241.03 158
241.08 158
241.10 (1) 37,38

1.58
(2) 158
(3 ) 20

158

Stats. Page
(4) 21

179
241.11 157,158

179
241.17 40,41

116
245.03 (1) 306

(2) 576
245.04 (1) 576
247.24 185

252.15 429-130
252.16 .. 430
252.18 78-79
266.10 (1) 207
269.29 430

285.05 (3) 410-411
286.08 391
289.53 (4) 136,137
304.21 (1) 205

(2) 206
(3) .— 206

322.04 __ 465

575, 576
(1) 465

(2) 265

464-466
325.01 (1) 367

(4) .... 367
325.06 (1) 367

(2) 367
326.01 (1) 287
331.20 .. 178

331.21 409
340.46 .. 260

340.47 260,261
343.02 12

343.412 180,181
343.47 352

(2) ____ 571
348.01 451,452

559
348.09 412,413
348.10 ... 384,385
348.14 451,452
348.15 313

558, 559, 561
348.17 412,413
348.28 22

58, 59
105-108
133-136
258, 259

264

268

331
360,361
445, 446

592

626,627
351.01 ... 260,261
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Stats. Page
351.12 - .__260,261
36121 306

351.30 41
129
185

448,449
589

(1) .._152-154

851.50 — 360
404

(1) _-_501,504
(2) .__501,504

351.57 288
351 59 166

352.03 (1) 352

362.50 213

353.01 564

353.04 -_._564,565
353.27 209

307,309
435, 436

450

520

355.17 15

Stats. Page
355 21 248
SKfi ni 181

_  88

359.03 _ 248

359.05 32
248

605,606
359 07 14

605

359.12 .. — 382
359 13 382

35914 382

360.02 15,16
361 02 15,16
364.01 (1) 377

(2) __ 348
377

364.07 447, 449,450
366.01 386,387
366.02 387

36610 - 387

370.01 (1) —.  502
(17) — _• 484

Street commissioner. See Public Officers. Page
Sturgeon. See Pish and Game.
Superintendent of poor, assistant. See Public Officers.
Supervisor, city. See Public Officers.
Supervisor, town. See Public Officers.
Supervisor, village. See Public Officers.
Tax certificates. See Taxation.
Tax certificates. See Taxation, tax sales.
Tax deeds. See Taxation, tax sales.
Tax sales. See Taxation.

TAXATION
One who through mistake paid taxes on land not his own,

while tax on his land remained unpaid and land was
sold for taxes, is liable to pay tax on own land together
with cost of certificate and interest; has remedy
against owner of land for which he paid taxes to
amount of such taxes 51

Redemption of lands sold for delinquent tax may be ef
fected only as provided in 75.01 (1) 100

Tax certificates—not included in phrase "and other evi
dences of debt," as found in 221.04 (1) (f) 104

Inheritance tax—provisions of 72.18 (8) are applicable to
Lutheran Mutual Aid Society notwithstanding provi
sions of 208.01 (9) 109

All lands owned by state are exempt 154
Land deeded to state as Rib Hill State Park, deed for

which was recorded Feb. 19, 1923, is not subject to tax
ation for 1926, 1927, 1928, 1929; taxes levied for those
years are void; conservation commission may not pay 154

In condemning lands for highway on which taxes are delin
quent, state must, in paying money therefor, appor
tion it between certificate holders and owner of land 232
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TAXATION—Continued Page
Tax sale—person holding tax certificates on piece of land

for 1924 and 1925 is entitled to tax deed on such certi
ficates although tax deed has been issued to county on
certificate for taxes of 1926 250

Tax sale—X is not entitled to refund upon void certificates
in question; such claim is barred by statute of limita
tions; 75.22 does not provide for refunds upon tax
redemption receipts 275

Dog in licensed kennel is subject to assessment as personal
property 352

Inheritance tax—^under 72.09 executor, administrator, etc.,
being given eighteen months from date of transfer of
property to make election deferring inheritance tax,
is not limited to filing bond therefor within one year
of such transfer 357

Common school tax—county treasurer has no authority to
advance any part of delinquent taxes to town treas
urer including tax provided for in 70.62 _— 371

Public utility tax—distribution of proceeds to school dis
tricts is not related to or controlled by distribution to
such districts of public school fund income 397

Public utility property not assessed locally and not sub
ject to local tax levy cannot be included as part of
"last preceding assessed valuation" in determining
amount which may be lent from state trust funds un
der 25.02 (2) . 404

Property acquired under land contracts and held in trust
for university of Wisconsin is exempt 424

Tax title of state lands sold by state cannot be obtained
under provisions of ch. 24, Stats., while deferred pay
ments remain unpaid; any deed issued on such delin
quent taxes would be void 456
^  See XVIII 343

Exemption—taxes assessed for year 1929 upon lands con
veyed to county under deeds delivered Nov. 30, 1929
and May 14, 1930, are valid liens upon such real estate,
and county treasurer is not authorized to cancel such
assessments; lands should not be assessed for year
1930 480

Relevy—^where county levies upon logs in distress for col
lection of taxes due on certain lands and such levy in
distress is held to be unwarranted and tax payment
made as result to be under duress and court orders
refund, tax may be relevied with interest at ten per
cent

Refund—^where judgment requiring repayment of taxes il
legally assessed is rendered against city and paid and
seasonable demand for credit therefor made upon
county treasurer, credit must be given notwithstand
ing city did not avail itself in suit of defense afforded
by limitation of time within which such action may be
brought 524

Apportionment and state tax levy provided by 70.59 (1)
shall be made by secretary of state; is not required
to obtain consent of governor 528

Trust funds of state departments lent by annuity and in
vestment board and property acquired by state on fore
closure become state property and exempt from taxa
tion 536
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TAXATION—Continued ■ Pag^e
Tax sale—county may enter into valid lease of lands taken

under tax deed 550
Common school tax—is county tax which is limited to one

per cent of valuation of county for preceding year 552
County superintendent's compensation tax—is county tax

which is limited to one per cent of valuation of county
for preceding year 552

Conservation fund tax and taxes to be raised by county
for settlement of special charges certified by state are
county taxes which are limited to one per cent of valu
ation of county for preceding year 552

State taxes for common schools—are not county taxes to
be considered part of total amount of county taxes
limited to one per cent of total valuation of county—. 552

State taxes for foi-estry purposes—are not county taxes.. 552
Motor vehicle fuel tax is privilege tax restricted in its ap

plication to fuel actually used in transportation on
highways; its imposition, in so far as applicable to
interstate common carrier, does not impose unla^ul
burden on interstate commerce or violate any other con
stitutional inhibition 573

Tax sales—building and loan association may purchase and
hold certificates on real estate on which it holds mort
gages 578

Tax sales—^farmer owning land on which delinquent taxes
have been returned to county but no tax deed issued
has same rights with reference to line fences as any
other land owner 579

Tax sales—laws relating to fencing lands by adjoining farm '
owners do not apply to lands held by county under
tax deeds 579

Forest crop lands—holder of second mortgage on land is,
within meaning of ch, 77, Stats., holder of incumbrance
on land 580

Teachers' retii'ement law. See Education.
Town chairman. See Public Officers.
Town supervisor. See Public Officers—supervisor, town.
Towns. See Municipal Corporations.

TRADE REGULATION
Trade-mark—ch. 132, Stats., does not provide for cancella

tion once recorded; nor does it provide for re-registra
tion 55

Warehouse—Wisconsin has no general bonding law 67
Warehouse, private—use by lessee as described in state

ment of facts does not constitute it public warehouse
within meaning of 126.06 74

Sec. 220.15 (bank collection code) does not relieve drawee
of check from making presentation within reasonable
time as term is used in 118.62 259

Warehouse receipts—trust company bank cannot lend money
on obligations secured by warehouse receipts 270

Trading stamps—articles of incorporation of Bay View
Stamp Association, purporting to trade m legitimate
business of trading stamps, are approved 316

Trading stamps—giving of ticket with case of soda water
which entitles person receiving ticket to rebate is vi
olation of trading stamp law 358
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TRADE REGULATION—Continued Page
Trading st^ps—giving away article of merchandise with

labels from pure food products with small amount of
cash violates trading stamp law 369

rrade-mark—-secretary of state may deny application for
registration if made by officer of unlicensed foreign
coloration for^ benefit of such corporation 390 • -

Trading stamps—scheme whereby tickets are given to pur
chasers stamped with date of purchase and amount
of sale and those issued on one day of each month are
rede^ed in cash at full value, day being determined
by chance of drawing, is in violation of 348.01 and
o4o.l4

Grain and warehouse commission—may not decfare com
pany which conducts private warehouse not in city of
buperior public warehouse because it issued warehouse
receipts to itself for convenience in dealing with its
parent corporation 544

-Trading stamps—giving of insurance policy on life of pur
chaser or any member of his family in exchange for
500 stamps issued in connection with sale of merchan
dise violates law 547

Trading stamps—giving of coupon with sale of goods en
titling holder to number of votes on ear or cash prize
violates 134,01 553

Conditional sales contract and chattel mortgage—proper
method of filing, authority for releasing same and
proper fees for filing discussed 596

Trading stamps—coupons given with sale of thrift books,
which books are sold by theatre corporation, entitling
purchaser to $5.50 worth of admission for $5.00 and
which entitle owner to oil painting are violation of
law 602

Trading stamps—delivery of cards with safe of merchan
dise in numbers to fifty which may be exchanged for
camera and ordering one carton of six rolls of films at
regular price of twenty-five cents per roll is violation
of law 607

Uniform sales act—^title to growing crop raised under sub-
mitted contract remains in grower until delivered to
and tested by canning company 620

Trademarks. See Trade Regulation.
Trading stamps. See Trade Regulation.
Transient merchants. See Peddlers.
Transportation of school children. See Education, county agri

cultural schools.
Transportation of school children. See School Districts.
Tra:pping licenses. See Fish and Game.
Treasury agent. See Public Officers.
Trust company banks. See Banks and Banking.

TUBERCULOSIS SANATORIUMS
Relative who has voluntarily paid for maintenance of indi

gent patient in county sanatorium is not entitled to
refund of amount paid where patient is subsequently
placed on free list 593

Tuition. See School Districts.
Tuition. See Schcrol Districts, transportation of school children.
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UndersherifP. See Public Officers. Page
Uniform sales act. See Trade Regulation.

UNIVERSITY
Appropriation of $550,000 made by legislature of 1925_ for

addition to library equipment was repealed by legisla
ture of 1929 — 7-

Change in details of arbitration clause after bids are m
agreed to by both parties and not variation in speci
fications that are of essence of proposed construction
contract does not invalidate same and does not require
new submission

Extension division may not sell cigarettes without license 213
Funds apprpriated under 20.41 (1) (q) and _(r)

used to erect radio towers outside city limits of Madi
son as long as studio and control equipment are in
Madison and broadcasting system is for university 219

Property acquired under land contracts and held in trust
for university of Wisconsin is exempt from taxation 424

Utility board. See Public Officers.
Vending machines. See Corporations, securities law.
Venereal diseases. See Public Health.
Venue of offense. See Criminal Law.
Veterinarians. See Live Stock.
Village board. See Public Officers.
Village president. See Public Officers.
Village street commissioner. See Public Officers—street com

missioner, village.
Village supervisor. See Public Officers—supervisor, village.
Villages. See Municipal Corporations.
Vocational board. See Public Officers.
Vocational education. See Education.
Vocational schools. See Education.
Wards. See Municipal Corporations.
Warehouse receipts. See Trade Regulation.
Warehouse receipts. See Trade Regulation, grain and ware

house commission.
Warehouses. See Trade Regulation.
Warrants. See Criminal Law.
Witness fees. See Courts.

WORDS AND PHRASES ' ,
Phrase "and other evidences of debt^" as found m 221.04

(1) (f) does not include tax certificates 104
"Age" as used in 41.19 means exact age — 122
"Public improvement"—construction of hospital at Wis

consin veterans' home, within meaning of 289.53 136
"Farm implement"—^farm wagon is not, within meaning of

proviso of exemption in 85.06 (2) (b) 145
"Public place"—pool hall is, in contemplation of 351.59—_ 166'
Domesticated fowl are animals within meaning of 343.47 362
Printed—official county newspaper need not be physically

printed in entirety in county when its news and edito
rial matter is prepared therein and it is issued and
published therein 409

"Family" as used in mothers' pension law defined — 468
Incumbrance—holder of second mortgage on land is, within

forest crop law, holder of incumbrance on land 6S0
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WORKMEN'S COMPENSATION Page
Persons hired by county agent to do milk testing for farm

ers are not county employees 320
Employer's, liability insurance—industrial commission is

charged with enforcement of 102.28 in so far as same
pertains to compensation required of showmen refer
red to in 129.14 403



'■■l' :i





csi:

' vS
. - •. -"T

• - >i^"

•-;-t5i-

Lr^'

•U"'

%




