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Bonds—Education—Textbook bond continues

only for period of five years after filing.
force

January 4, 1929.
John Callahan, State Su-permtendeyit,

Department of Public histruction.
You state that the statutes provide that publishers guar

antee prices for five-year periods supported by bonds guar
anteeing adherence to the Wisconsin statutes and you ask:
Is the so-called textbook bond a continuing bond? If so,
must you insist on renewal of price listings at each five-year
period and will the continuing bond be sufficient guarantee
under the law?

The so-called textbook bond is not a continuing bond, but
must be given anew for each five-year period. In view of
this answer to your first question no answer need be
given to your second.
The bond is given under the provisions of sec. 40.28,

Stats, (formerly sec. 40.35). Subsec. (4), sec. 40. 28 pro
vides:

"Such bond shall be approved by the attorney-general
and shall continue in force for the period of five years after
its filing, at or before the expiration of which period a new
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bond shall be given, or the right to continue such business
within the state shall terminate."

In view of the express statutory provisions, it is obvious
that the textbook bond continues in force only for a period
of five years.
ML

Biidges and Highways—Constitutional Law—Subsec.
(6), sec. 83.03, Stats., is valid and constitutional.

January 11, 1929.

Martin Gulbrandsen,

District Attorney,

Viroqua, Wisconsin.
In your letter of December 6 you state that the county

board of your county has recently assessed against the
town of Christiana 40% of the cost of improvement on the
county system of prospective state highways, under the pro
visions of ch. 20, laws of 1927, which created subsec. (6),
sec. 83.03, Stats. You further state that the town of Chris
tiana has refused to place the tax levied for the improve
ment on the taxed road, claiming that the statute is uncon
stitutional under the decision in State ex. rel. Carey v. Bal-
lard, 158 Wis. 251, and State v. Edwards, 42 Mont. 135, 111
Pac. 734, 32 L. R. A. (N. S.) 1078. You request an opinion
as to whether the statute is constitutional.

Subsec. (6), sec. 83.03, Stats., provides:

"The county board may construct or improve or aid in
constructing or improving any road or bridge in the county.
If any county board shall determine to improve any portion
of the county system of prospective state highways with
county funds, it may assess not more than forty per cent of
the cost of such improvement against the town, village or
city in which the improvement is located as a special tax,
provided that the amount of such tax shall not exceed one
thousand dollars in any one year. The county clerk shall
certify such tax to the town, village or city clerk who shall
put the same in the next tax roll, and the same shall be col
lected and paid into the county treasury as other county
taxes are levied, collected and paid. A portion or all of
such special assessment may be paid by subscription or do
nation."

if.
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This section, in so far as it authorizes the county board
to assess a portion of the cost of an improvement against a
town, city or village, is similar to subsec. (7), sec. 84.03,
subsec. (6), sec. 84.09, and subsec. (4), sec. 87.04.
In the opinion of this department, the statute to which

you refer is valid and constitutional. The legislature is not
restricted by the constitution from conferring on a county
board the power to assess a portion of the cost of improve
ment against a town, city or village. The validity of simi
lar statutes has been impliedly upheld in X Op. Atty,
Gen. 1092, XI Op. Atty. Gen. 841, and XII Op. Atty.
Gen. 128. Likewise, in a very recent opinion, XVII Op.
Atty. Gen. 411, the statute under consideration was as
sumed to be valid.

The decision in State ex rel. Carey v. Ballard, 158 Wis.
251, has no bearing upon the question you have presented.
The statute in that case was held invalid because, in effect,
it delegated the power of taxation to private individuals.
The decision in State v. Edwards, 42 Mont. 135, likewise

has no bearing. In that case the supreme court of Montana
held that a statute granting to a board of park commis
sioners the power to levy taxes was unconstitutional be
cause the constitution did not specifically give to the legis
lature that power. In Montana the supreme court has laid
down the rule that the constitution is a grant of power to
the legislature, not a limitation upon the powers to be exer
cised by the legislature. However, in Wisconsin a different
rule prevails. Our court has held that the constitution is a
limitation on the power of the legislature, and not a grant
thereof. In view of the interpretation of the constitution
adopted by the Montana court, it is apparent that the deci
sion does not affect the validity of the statute here involved.

There can be no question but that the statute does not
violate the home rule amendment, sec. 3, art. XI of the con
stitution of the state of Wisconsin. This section applies
only to cities and villages and for that reason a town can
not challenge its validity. Furthermore, the statute falls
squarely within the exemption provided by the amendment,
in that it is an enactment of statewide concern which with
uniformity affects every city and every village
SOA
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Bridges and Highivays—Road Machineri)—Public Offi
cers—County highway committee may not purchase road
machinery without authority of county board.

January 14, 1929.

Manfred S. Block,

District Attorney,

Platteville, Wisconsin.

In your letter of January 10 you submit the following
questions for an official opinion:

"Owing to the present blockaded condition of the high
ways of this county, caused by the recent heavy snows, pe
titions are being prepared as authorized by chapter 84 of
the statutes, asking the state highway commission to order
the trunk highways to be opened for travel. If the state
highway commission should require such action by the
county state road committee, and immediate action had to
be taken in consequence of such requirement, the following
situation presents itself:
"This county has no snow plow or other equivalent de

vice for removing snow from the highways and there has
been no authorization by the county board for the purchase
of a snow plow or any device of the kind. There is, how
ever, in this county a machinery fund to be applied for the
purchase of machinery for the highways as directed by the
county highway officials, to be used according to their judg
ment. The question, therefore, that Mr. Mink desires your
opinion on, is whether, under the above circumstances, the
county committee and highway officials have the power to
purchase a new snow plow out of said machinery fund, if
ordered by the state highway commisson to open the roads
for travel. Such order, if made, would doubtless necessi
tate quick action by the county highway officials and, as
they will meet next Tuesday, Mr. Mink wishes your opinion
on the matter at your very earliest convenience and before
next Tuesday if possible. The county highway officials
have at times purchased machinery out of this fund
amounting to several thousand dollars and the fund is to be
used for machinery in such manner as deemed best by the
county committee."

Subsec. (1), sec. 82.06, Stats., authorizes the county
highway committee to purchase county road machinery as
"authorized by the county board." In XVI Op. Atty Gen.
372, in construing sec. 82.06, Stats., it was held that a
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county highway committee may not purchase road ma
chinery without the authority of the county board.
You state in your letter that there is a machinery fund

which may be applied to the purchase of machinery for the
highways, as directed by the county highway officials, to be
used according to their judgment. In view of the fact that
you did not submit a copy of the resolution of the county
board authorizing the county highway committee to make
purchases of machinery and use this fund therefor, we can
not render an opinion thereon.
AJM

Banks and Banking—Counties—County DeyositoHes—
Depository bond furnished by bank to county under pro
visions of sec. 59.74, Stats., but conditioned for payment to
county instead of county treasurer or his order is good as
voluntary obligation although not in form prescribed by
statute. New bond in condition prescribed by that statute
should be furnished.

January 14, 1929.
Bruce M. Blum,

District Attorney,
Monroe, Wisconsin.

I have your letter of January 7, in which you call atten
tion to the provisions of sec. 59.74, Stats., prescribing the
conditions of depository bonds and condition for the pay
ment upon demand to the county treasurer or his order of
all moneys deposited by him with such bank. You say
your county board has approved a bond made payable to "
Green county and you ask if it in any way interferes with
the collection on the bond in case the proper occasion arises.
You are advised that it is my opinion that it would not.

While the bond is not in the exact language or conditions of
the statute, I think it would be held good as a voluntary ob
ligation under the rule of such cases as Town of Platteville
V. Hoover, et al., 63 Wis. 381 and Leiois v. Stout, et al., 22
Wis. 234, although I think you could and should require
the banks to furnish another bond in the form prescribed
by statute so as to avoid any possible question or criticism.
TLM
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Fish and Game—Miiskrat—Under provisions of sec.
29.24, Stats., it is not offense to set trap under ice in run
way within three feet of muskrat house if house itself is
not in fact disturbed, molested or injured in any way.

January 21, 1929.
J. A. Markham,

District Attorney,
Whitehall, Wisconsin.

You state that a conservation warden has made com
plaint against a young man of that county charging viola
tion of sec. 29.24, Stats., disturbing and molesting a musk-
rat house. You state that the facts are: He set a trap
under the ice in the runway within three feet of the musk-
rat house. You ask if that was a violation of sec. 29.24.

The material part of that section provides:

"No person shall * * * disturb or molest * ♦ ♦
any muskrat house, * *

You will notice that does not say "no person shall disturb
or molest any muskrat in its house," but it refers entirely
to the house. While such words are not very aptly used as
applied to the house, yet, I think, as so used, the house it
self would have to be injured, damaged or destroyed in
some way, under the rule of strict construction of criminal
statutes.
TLM

Physicians and Surgeons—Public Health—Osteopath
cannot practice medicine or prescribe medicine in treatment
of sick unless he is also licensed physician.

January 21, 1929.
Wisconsin Veterans' Home,

Waupaca, Wisconsin.
Attention Dr. E. F. Hafemeister,

Chief Surgeon.
You ask to be advised if an osteopath licensed in Wiscon

sin can practice medicine and prescribe drugs and chemi
cals in treating the sick.

You are advised that under the provisions of sec. 147.14
and sec. 147.15, Stats., both the application for and the li-
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cense should be to practice either medicine, surgery or os
teopathy or some combination thereof. If for medicine and
surgery, the applicant must have the special qualifications
prescribed in sec. 147.15, and a licensed osteopath may not
practice medicine unless he is also a licensed physician.
For former opinions of this department on the subject,

see IV Op. Atty. Gen. 345 and V Op. Atty. Gen. 470,
TLM

Education—Public Officers—County Supermtendent of
Schools—Candidate for office of county superintendent of
schools must have state license to teach in any public school
of state; license to teach manual training only is not suffi
cient.

January 22, 1929,

John B. Chase,

District Attorney,

Oconto, Wisconsin.
I have your letter of January 14, in which you ask to be

advised as to whether a candidate for the office of county
superintendent must hold a general state license to teach

before he is eligible for said office; also whether a person is
eligible for said office who simply holds a state license to
teach a special subject, such as manual training.

Sec. 39.01, subsec. (2), Stats., prescribes the qualifica
tion for county superintendent that he "must be a resident
of the county, have taught eight months in a public school
in this state and hold a certificate entitling him to teach

in any public school."
Clearly, that means a state license to teach any or all

branches in any public school in the state, and a license to
teach simply manual training in this state would not be
sufficient to qualify the person to hold the office of county
superintendent of schools.
TLM
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hidigent, Insane, etc.—Public Officers—Poor commis
sioner has power to furnish daily supply of insulin to per
son affected with diabetes even though such person is
capable of supporting himself in all other respects.

January 25, 1929.

Board of Health.

The material facts presented in your letter of December
5, 1928, are as follows: A person has diabetes, which re
quires daily injections of insulin. Ordinarily, this person
is able to maintain himself, with the exception that he finds
it financially beyond his means to pay from $6 to $12 per
month, the sum necessary to secure the daily supply of in
sulin. You inquire whether the poor commissioner of a
county has the power to furnish insulin to such person.
You state that in your opinion the poor commissioner does
have this power.

"Every town, village and city shall relieve and support all
poor and indigent persons lawfully settled therein when
ever they shall stand in need thereof, except as hereinafter
provided. The town board, village trustees, or common
council, respectively, in each town, village, or city shall
have the oversight and care of all such poor persons and in-
digents so long as they remain public charges; and shall see
that they are properly relieved and taken care of in the
manner required in this chapter." Sec. 49.01, Stats.

Sec. 49.15, Stats., provides that where a county has voted
to abolish the distinction between county poor and town,
village and city poor the county shall relieve and support
the poor in said county.
The duty imposed upon the county to relieve and support

poor and indigent persons includes not only food and cloth
ing, but also proper medical attention. The furnishing of
food, clothing and medical attention in no way depends
upon the fact as to whether the person is entirely destitute.
The legislature clearly intended that support might be given
in those cases where a person is only partially dependent
upon the county for support.
In the circumstances stated by you it is the opinion of

this department that the poor commissioner clearly has the
power to furnish a daily supply of insulin to the person in
question.
SOA
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Corporations—Labor—Architects—Employe of foreign

corporation which has complied with law regulating archi
tects of state wherein it does business has no right to oper-
ate in Wisconsin except by complying with sec. 101.31,
Stats.

January 25, 1929.

Arthur Peabody, Secretary,
Board of Examiners of Architects.

The material facts presented in your letter of December
14 are as follows: An Illinois corporation carries on the
business of preparing plans and specifications for theatre
buildings under the Illinois law governing the registration
of architects. The corporation employs architects to pre
pare such plans and specifications, and has obtained per
mits for the erection of two theatres in Wisconsin. The ar

chitects employed by the corporation have not been licensed
under the provisions of sec. 101.31, Stats. You request an
opinion as to whether the operations of the Illinois corpora
tion are unlawful, and, if so, what proceedings should be
instituted in order to compel compliance with the law.
There can be no question but that the operations de

scribed by you are in violation of sub.sec. (1), sec. 101.31
which provides:

"No person doing business in this state shall use the term
'architect' as a part of his business name or title or in any
way represent himself to be an architect, without a certifi
cate of registration, as provided in this section."

A corporation cannot be licensed as an architect in this

state. XII Op. Atty. Gen. 394. For that reason, there
has been no violation of the law by the corporation. How
ever, the men employed by the corporation are clearly
holding themselves out to be architects, and have, there
fore, violated the law.

Subsec. (6), sec. 101.31 provides that a violation of this

section shall be punished as provided by sec. 343.339. Sec.
343.339 provides that any person violating section 101.31
shall be guilty of a misdemeanor.
I would suggest that you report the facts to the district

attorneys of the proper counties, with the request that a
prosecution be instituted against the men employed by the
Illinois corporation.
SOA
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Real Estate—Plats—System used in subdividing prop
erty in town by which map of subdivision is called "plat"
and lots are called "parcels" and by which approval of state
board of health is not included nor is signature of surveyor

appended to plat violates provisions of sees. 236.09 and
236.02, Stats.

January 26, 1929.
Board of Health.

With your letter of December 3, 1928, you enclose a let
ter in which it is suggested that in subdividing property
outside of cities and villages, the so-called "diagram sys
tem" is preferable to the "plat system." It is suggested
that by the adoption of the former method, lots can be plat
ted to any size; that the map of the subdivision may be

called a diagram and not a plat; that the lots may be called

"parcels" and numbered as parcels instead of lots; that the
system eliminates the necessity of the approval by the state

board of health, and also eliminates the necessity for the
signature of the surveyor. You request an opinion as to
whether the plan suggested in the letter is legal, in view of
the provisions of sec. 236.09, Stats.

It is the opinion of this department that the plan sug
gested violates sec. 236.09, Stats. This section provides for
the platting of lands lying outside the corporate limits of
cities and villages, and makes specific provision for the plat
ting of lake frontage. The statute expressly provides:

"* * * Such map or plat shall show the exterior boun
daries, courses and distances of boundary lines of all lots
shown thereon, with the nurhber of each lot and of the block
in which the same is located, together with a certificate of
the engineer or surveyor by whom the same was prepared,
certifying to the correctness of the same and that it com
plies with the requirements of this section."

It is apparent that any scheme by which the signature
the surveyor is not attached to the plat and by which the
various subdivisions are denominated "parcels" violates the
mandate of the statute.

The statute in express language provides for the ap
proval of the state board of health, except in certain in
stances. No plat is a legal plat until the state board of
health has affixed its approval where approval is required.
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Lastly, the statute provides that a plat must be recorded
in the ofRce of the register of deeds in the county in which
the lands are located. Under the provisions of sec. 236.02
no such plat is entitled to be recorded unless the land is

divided into lots'and blocks and such lots and blocks are

properly numbered.
In case the statutory requirements are not strictly com

plied with, the owner subjects himself to the penalties pre
scribed in subsec, (2), sec. 236.09, Stats.
SOA

Automobiles—Fish and Game—Search—Rule announced

in Wilder v. Miller, 190 Wis. 136, that automobile may be

searched if officer has reasonable grounds to believe that it

is transporting contraband goods, is applicable to transpor
tation of unlawfully caught game as well as to transporta
tion of intoxicating liquors.

January 26, 1929.

L. L. Bruemmer,
District Attorney,

Crandon, Wisconsin.
In your letter of January 16 you have submitted the fol

lowing statement of facts as a basis for an opinion:

"Upon information received by three game wardens that
one, A, had in his possession and was to transport in an
automobile one buck deer less than one year old, they im
mediately waited for A's automobile to pass upon the high
way, whereupon they stopped said car and informed A that
they wished to search the automobile. A, in reply, admit
ted that he had in his possession in said automobile a buck
deer less than one year old, whereupon the said wardens
searched the automobile, confiscated the said herein men
tioned deer and arrested A for having said deer in his pos
session contrary to sec. 29.18 subsec. (2), Wis. Stats."

You refer me to subsec. (6), sec. 29.05, Wis. Stats., which
provides in substance that the game warden shall search

and confiscate in the name of the state any wild animal or
carcass thereof, caught, killed, taken, had in possession or
under control, sold or transported in violation of this chap
ter; and any such officer may, with or without, warrant.



12 Opinions of the Attorney General

open, enter and examine all wagons, automobiles, or other
vehicles, cars, or stages, where he has reason to believe that
wild animals taken or had in violation of this chapter are
to be found.

After referring to the case of Hoyer v. State, 180 Wis.
407 and Wilder v. Miller, 190 Wis. 136, you inquire whether
either of these cases in reference to searches and seizures

of intoxicating liquors without a warrant has any appli
cation to game wardens' searching an automobile for un
lawful game or whether the provisions of subsec. (6), sec.
29.05, Wis. Stats., in reference to searches of automobiles
and seizure of unlawful game by game wardens is uncon
stitutional where reliable information was received by the
game warden to the effect that a person had in his posses
sion in his automobile unlawful game.

In the case of Wilder v. Miller, supra, our court said, pp.
139-140:

"The constitution does not prohibit all searches without
a search warrant, but only unreasonable searches, and stat
utes like ours, providing for the search and seizure upon
probable cause of vehicles carrying contraband articles,
have been held not violative of either state or federal consti
tutional provisions relative to searches and seizures.
#  * #"

The case of Carroll v. United States, 267 U. S. 132, 45
Sup. Ct. 280, was cited and the following rule laid down in
said case was approvingly quoted, p. 140:

" 'On reason and authority the true rule is that if the
search and seizure without a warrant are made upon prob
able cause, that is, upon a belief, reasonably arising out of
circumstances known to the seizing officer, that an automo
bile or other vehicle contains that which by law is subject
to seizure and destruction, the search and seizure are
valid.'"

You will note that the principle is stated concerning the
seizure of contraband goods. As the game statute above

quoted expressly authorizes the search of an automobile
transporting unlawfully seized game which may be confis
cated, the rule announced as above quoted is applicable. It
comes within the letter of the rule. Whether the goods that
are to be confiscated are liquors or unlawfully caught game
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does not in any way differentiate the cases as the statute
authorizes the search and seizure of an automobile trans
porting: either of those articles.
In the Carroll case the following rule is approvingly

stated with cited authorities, p. 161:

"* * * 'If a constable or other peace officer arrest a
person without a warrant, he is not bound to show in his
justification a felony actually committed, to render the ar
rest lawful; but if he suspects one on his own knowledge of
facts, or on facts communicated to him by others, and there
upon he has reasonable ground to believe that the accused
has been guilty of felony, the arrest is not unlawful.' * * *"
(Italics ours.)

You will note that the rule may be based upon facts com
municated to the officer by others. It follows that an officer
who receives information from a reliable source, which he
believes, that unlawful liquor is being transported in an au
tomobile or other vehicle has probable cause within contem
plation of the rule.

You are therefore advised that the case of Wilder v. Mil
ler, 190 Wis. 136, is applicable to a case where unlawfully
seized game is being transported in automobiles and that
subsec. (6), sec. 29.05 is constitutional so far as it author
izes a search of such automobile without a search warrant
JEM

AvpropHations and Expenditures—School Districts
City school funds may be disbursed upon order of city clerk
and presentation to city treasurer. Order need not be
signed by mayor nor countersigned by comptroller, if there
be one.

January 26, 1929.
John Callahan, State Superintendent,

Department of Public Instruction.
In your letter of December 10, 1928, you request an opin

ion as to the procedure to be followed in disbursing city
school funds.

Sec. 40.57, Stats., provides:

"The city treasurer shall keep separate accounts of all
moneys raised and apportioned for city school purposes
Said moneys shall be paid out as follows: The school



Opinions of the Attorney General

board shall present to the city clerk a certified bill, voucher
or schedule signed by its president and secretary, giving
the names of the claimants and the amount and nature of
each claim. The city clerk shall issue proper orders upon
such certification, to the city treasurer, who shall pay them
from the proper funds."

It will be noted that the statute prescribes the method for
the expenditure of school moneys. The school board first
issues to the city clerk a certified bill, voucher or schedule
signed by the president and secretary of the board. Such
certified bill, voucher or schedule must then be filed with
the city clerk. It thereupon becomes the duty of the city
clerk to "issue proper orders" upon such certification to the
city treasurer.

Provisions prescribed in the form of the order to be
drawn by the city clerk are found in sees. 62.09 and 62.12,
Stats.

Subsec. (11), par. (d), sec. 62.09 provides that the city
clerk "shall draw and sign all orders upon the treasury, ex
cept as otherwise provided by law, * *

Subsec. (6), par. (a), sec. 62.12 provides:

"City funds shall be drawn out only by authority of the
council and upon order of the mayor and clerk, counter
signed by the comptroller, if there be one. Each order shall
specify the purpose for which it is drawn and be nego
tiable."

It is clear that the order drawn by the city clerk for the
expenditure of school funds need not be signed by the may
or, nor countersigned by the comptroller, if there be one.
Under sec. 40.51, Stats., the city treasurer is required to

keep the school funds in a separate account. These funds,
therefore, are school funds, the disbursement of which vests
in the school board and not in the city council. State ex rel.
Harback v. Mayor, etc., 189 Wis. 84.88.
Upon the filing of the proper voucher signed by the secre

tary of the school board, the duty is imposed upon the clerk
to issue an order to the city treasurer for the payment of
the amount stated in the voucher. When the order is pre
sented to the city treasurer it is his duty to pay the amount
specified in the order without any other formalities.
SOA
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Agriculture—Taxatim—Farm Drainage—Sec. 89.376,
Stats., does not authorize payment of drainage taxes by
bonds, notes or past due Interest coupons on lands in farm
drainage districts.

January 26, 1929.
Clinton G. Price,

District Attorney,
Mauston, Wisconsin.

You inquire whether sec 89.376, Stats., allows the land
owners in farm drainage districts to pay taxes with bonds,
notes or past due interest coupons.
I think the answer is in the negative.
It is my opinion that the section referred to authorizes

only the payment of drainage taxes on specified lands in a
drainage district organized under the provisions of ch. 89
in the manner therein stated. Farm drainage districts are
organized under the provisions of ch. 88, and I am unable
to find any similar provision in that chapter. The excep
tional method of payment of taxes provided for by sec.
89.376 I think should be strictly construed as applying only
to drainage taxes for lands in drainage districts provided
for by the chapter in which it occurs, and cannot, by con
struction, be held to apply also to drainage taxes in farm
drainage districts organized under a different chapter.
FEE
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Criminal Law—Fraudulent Advertising—Trade Regula
tion—Unfair Competition—Prosecution may be instituted
under sec. 343.413, Stats., against publisher for publishing
false, deceptive or misleading advertising matter, even
though such publisher has no knowledge that advertising is
in fact false, deceptive or misleading.
Department of markets may, under sec. 99.14, Stats., pro

ceed against publisher who publishes false, deceptive or
misleading matter, even though such publisher has no
knowledge as to false, deceptive or misleading character of
such advertising matter..

January 26, 1929.

James H. Vint,

'  Commissioner of Markets,

Emil Pladsen,
State Treasury Agent.

The material facts presented in your joint letter of De

cember 6, 1928, are as follows: In a great many cases
where advertising appears to be fraudulent, misleading or
deceptive, the advertiser offering the commodity for sale
does not reside in this state, and, if a corporation, is not li
censed to do business in this state. Under these circum

stances, it is impossible or impracticable to proceed against
the advertiser. In the majority of cases, however, the pub
lisher of the advertising is a resident in Wisconsin, or a
corporation organized under the laws of this state, or, if a
foreign corporation, is licensed to do business in the state
of Wisconsin. You request an" opinion as to whether the
publisher may be prosecuted under the provisions of sees.
99.14 and 343.413, Stats., and if so, whether it is necessary,

in order to maintain such action, to show that the publisher
has knowledge of the unlawful, untruthful or misleading
nature of the advertisement.

Sec. 99.14, Stats., provides that methods of competition
in business and trade practices shall be fair, and that the
department of markets may, after hearing, issue general
orders forbidding methods of competition in business or
trade practices in business which are found to be unfair,
and may in the same manner prescribe fair methods of
competition. The statute provides further that special or-
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ders may be issued against any person, enjoining such per
son from employing any method of competition found to be
unfair and may require siich person to employ such methods
as are found to be fair. Untrue, deceptive or misleading
advertising may be enjoined as unfair competition by an

administrative order of the department of markets, issued
under this section. XEII Op. Atty. Gen. 543.

Subsec. (1), sec. 343.413, Stats., provides:

"No person, firm, corporation or association shall, with
intent to sell or in anywise dispose of merchandise, securi
ties, service, or anything offered by such person, firm, cor
poration or association, directly or indirectly, to the public
for sale or distribution, or with intent to increase the con
sumption thereof, or to induce the public in any manner to
enter into any obligation relating thereto, or to acquire title
thereto, or an interest therein, make, publish, disseminate,
circulate, or place before the public, or cause directly or in
directly, to be made, published, disseminated, circulated or
placed before the public, in this state, in a newspaper or
other publication, or in the form of a book, notice, handbill,
poster, bill, circular, pamphlet, or letter, or in any other
way, an advertisement of any sort, regarding merchandise,
securities, service, or anything so offered to the public,
which advertisement contains any assertion, representa
tion, or statement of fact which is untrue, deceptive or mis
leading."

Prior to 1925, the statute contained the following provi
sion:

" » * * Providing that nothing herein shall apply to

any proprietor or publisher of any newspaper or magazine
who publishes, disseminates or circulates any such adver
tisement without knowledge of the unlawful or untruthful
nature of such advertisement."

The statute containing this provision was repealed by ch.
264, laws of 1925, which created the present statute.

Under the statute, as it now stands, the publisher of an
advertisement containing any assertion or statement of fact
which is untrue, deceptive or misleading, is guilty of a vio
lation of the statute, even though such publisher has no
knowledge that such statements are untrue, deceptive or
misleading.
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The power of the department of markets under sec. 99.14
is not restricted to cases where the publisher has knowledge
that advertising is untrue, deceptive or misleading.

This department is, therefore, of the opinion that the de

partment of markets and the state treasury agent may pro
ceed against publishers even when such publishers have no

knowledge that the advertisements contained in the publi
cations are untruthful, deceptive or misleading.
SOA

Constitutional Law—Public Officers—Constable—Justice

of Peace—Legislature has right to change time of electing
justice of peace and constable so long as they hold for two
years, as provided in constitution.

January 30, 1929.
Honorable Walter J. Kohler,

Goveryior.

I have given my personal attention to your communica
tion requesting an official opinion concerning the constitu
tionality of Bill No. 28, A.

The gist of the bill is, that in a city of the first class,
when the term of office of a justice of the peace or constable
expires in a year when there is no regular municipal elec
tion, those officers be elected at the next regular election.

Sec. 2, art. VII, Const., provides in part as follows:

"The judicial power of this state, both as to matters of
law and equity, shall be vested in a supreme court, circuit
courts, courts of probate, and in justices of the peace."

Sec. 15, art. VII reads as follows:

"The electors of the several towns at their annual town
meeting, and the electors of cities and villages at their char
ter elections, shall, in such manner as the legislature may
direct, elect justices of the peace, whose term of office shall
be for two years and until their successors in office shall be
elected and qualified. In case of an election to fill a va
cancy occurring before the expiration of a full term, the jus
tice elected shall hold for the residue of the unexpired term.
Their number and classification shall be regulated by law.
And the tenure of two years shall in no wise interfere with
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the classification in the first instance. The justices thus
elected shall have such civil and criminal jurisdiction as
shall be prescribed by law."

Our supreme court has held that the office of the justice
of the peace could not be abolished, but that a city of the
first class, to wit, Milwaukee, could cut the number down to
one, leaving that one clothed with extensive civil jurisdic
tion and many important powers and duties. State ex rel.
McLogan v. Burke, 161 Wis. 429.
You will notice that the constitutional provision provides

that the cities can elect justices of the peace in such manner
as the legislature may direct. A term of office of a justice
of the peace shall be for two years.
The cities of Wisconsin are divided into four classes.
Sec. 62.05, subsec. (1), par. (a), provides in part as fol

lows:

"Cities of one hundred and fifty thousand population and
over shall constitute cities of the first class."

There is only one city of the first class in Wisconsin.
What is commonly known as the home rule amendment

gives the cities and villages the power "to determine their
local affairs and government."
The supreme court has said in the case of State ex rel.

Sleeman v. Baxter, 195 Wis. 437, 447:

"The power conferred upon cities is 'to determine their
local affairs and government,' subject only to such 'enact
ments of the legislature of state-wide concern as shall with
uniformity affect every city or every village.' This plainly
contemplates that there will continue to be in the future
as there always have been in the past enactments of the leg
islature affecting only classes of cities."

I do not believe that it would have been necessary for me
to go into this matter as thoroughly as I have. The purpose
is simple. A justice of the peace still holds for two years.
The outgoing officer serves until his term expires. The bill
simply provides that at the next preceding regular election
where either municipal officers or members of the school
board are to be elected a justice of the peace will be elected.
The time that he begins to serve is simply put off. As I un-
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derstand, this is for the purpose of economy, so that no elec
tion will take place with a large expense to the tax payers.
I think this is always commendable.

The irresistible conclusion from the provisions of the
constitution, the authorities and the statutes, is that this
Bill No. 28, A. is constitutional.

JWR

Constitutional Law—Legislature—Whether legislature
may provide office space for its individual members de
pends upon necessity .of such offices for proper functioning
of legislature.

January 30, 1929.
0. G. Munson, Chief Clerk,

Senate Chamber,
Wisconsin Legislature.

I have your letter of January 29 enclosing copy of Reso
lution No. 8, S., requesting the attorney general to furnish
the senate an opinion in writing upon the constitutionality
of Bill No. 11, S.

This morning I also received your communication dated
January 30, indicating the senate desires the opinion be
rendered immediately so that it be available to be read and
considered at the session of the senate at 10:00 o'clock on
Thursday, January 31.

Bill No. 11, S., proposes that the superintendent of pub
lic property shall provide private and individual offices in
the capitol, together with the necessary furniture and equip
ment, for each member of the legislature during the regular
session, provided, however, that if there are no such avail
able rooms in the capitol, suitable offices outside of the capi
tol shall be rented for a period not longer than a one hun
dred day session nor shall more than two hundred fifty dol
lars be expended upon the office of any member. The bill
further provides that such offices and equipment shall be
approved by the individual members for whom intended
and also makes an appropriation of not to exceed thirty-
three thousand two hundred fifty dollars for the rental and
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eqiiiiiment of private ofRces for the use of members every
year in which a regular session of the legislature convenes.
In the last session of the legislature a request on a similar

proposed bill was made by the legislative interim commit
tee on administration and taxation. Such opinion was

rendered on February 1, 1927, and will be found in XVI
Op. Atty. Gen. 39, the substance of which will be reviewed
and adhered to at this time.

Art. IV, sec. 21 of the constitution fixes the compensation
of members of the legislature in the following language:

"Each member of the legislature shall receive for his
services for and during a regular session the sum of five
hundred dollars, and ten cents for every mile he shall travel
in going to and returning from the place of meeting of the
legislature on the most usual route. In case of an extra
.«ession of the legislature, no additional compensation shall
be allowed to any member thereof, either directly or indi
rectly, except for mileage, to be computed at the same rate
as for a regular session. No stationery, newspapers, post
age or other perquisites, except the salary and mileage above
provided, shall be received from the state by any member
of the legislature for his services or in any other manner as
such member."

I presume the question is as it was two years ago,
whether private and individual offices and the appropriation
for their rental, in case no available rooms are to be had in
the capitol building, constitute an increase in addition to

the compensation provided for members of the legislature
by the constitution.

Art. IV, sec. 11 provides for the time and place of the
meeting of the legislature as follows:

"The legislature shall meet at the seat of government at
such time as shall be provided by law, once in two years,
and no oftener, unless convened by the governor in special
session, and when so convened no business shall be trans
acted except as shall be necessary to accomplish the special
purposes for which it was convened."

Since the legislature is directed to meet at the seat of gov
ernment it is to be presumed as elementary that it must pro
vide for itself a place of meeting. There is no restriction
anywhere in the constitution as to the room or rooms in
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which the two houses of the legislature shall meet. The

state constitution being a limitation and not a grant of leg
islative power, the legislature may adopt such measure

which it deems beneficial, unless expressly prohibited by the
constitution.

Accordingly, committee rooms have been set aside and
other rooms have been made available, necessary in the func
tioning of the legislature. If, in the judgment of the legis
lature, for the continued proper functioning, it is necessary

to provide for special rooms or offices for the individual
members of the legislature, by the same authority and for
the same reason, such provision can be made.

If these rooms or offices were to be rented and provided
for without a real need for them or if it were a manner of

obtaining for members of the legislature rooms for their
own convenience and possibly thereby dispensing with the
necessity of engaging private rooms, and in that manner
obtaining for members of the legislature indirectly what
could not be obtained directly, then, of course, it would be a
violation of the constitution which prohibits compensation
for members other than that provided for in that instru
ment.

Members of the legislature can not gain compensation cir-
cuitously which is prohibited from being given directly. In
the absence of such a situation, however, it is clearly within
the province of the legislature to provide for the necessary
office space for itself.

In State ex rel. Carnation Milk Products Co., et at. v.
Emery as Dairy & Food. Commissioner, 178 Wis. 147, the

court held that before a statute can be said to be unconsti

tutional it must clearly lack in public purpose. The courts

will presume in favor of the constitutionality of legislative
acts and in case of doubt sustain them. Borgnis v. Falk
Co., 147 Wis. 327.

JWR
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Avpropriatiou!^ and Expenditures—Public Officers—
County Officer—Appointee of county officer who receives
yearly salary is paid by political year from first Monday in
January to first Monday of January of following year and
is entitled to one-twelfth of such salary for period commenc
ing with first Monday in January and ending on first Mon
day in February.

January 31, 1929.

Morris Barnett,
District Attorney,

Kenosha, Wisconsin.

You state that the question has arisen in your county rel
ative to the salaries of the appointees to county offices who

have been hired on a fixed yearly salary payable monthly in
most cases as to whether they should receive a full month's
pay for the month of January, inasmuch as they did not take
office until the 7th.

Sec. 1, art. XIII, Wis. Const., contains the following:

"The political year for the state of Wisconsin shall com
mence on the first Monday in January in each year, and
the general election shall be holden on the Tuesday next
succeeding the first Monday in November. * * *"

A political year in this state therefore is a year that be
gins on the first Monday in January and ends on the first
Monday in January of the year following, so in Wisconsin
the political year in 1929 commenced January 7 and it will
end on January 6, 1930.

In an official opinion rendered to the secretary of state
by this department by the Honorable L. M. Sturdevant in
1903, (Op. Atty. Gen. for 1904, 114) it was held that out
going state officers and employes for the month of January,
1903 are not entitled to salary for any part of the year 1903
even though the official term of new officers commenced af
ter January 1, 1903. While these appointees have not been
elected they are political appointees and under Sturdevant's
opinion they come within the rule the same as the officer
who appointed them. I believe this conclusion is a correct
one.

It follows that the first month's salary for these appointees
will be from the first Monday in January to the first Mon-
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clay in February, and tliey are entitled to a one-twelfth of
their yearly salary for such period of time.
JEM

Fish and Game—Hunting Licenses—Public Officers—
County clerk who issues hunting license without proper ap
plication having been sworn to before officer authorized to
administer oaths is guilty of malfeasance in office.

January 31, 1929.
Conservation Commission.

You have referred me to sec. 29.10, Stats., which provides
that county clerks shall issue resident hunting licenses upon
blanks obtained from the conservation commission. Sec.
29.09, subsec. (2), provides for the form of application and
states that it shall be verified by the affidavit of the appli
cants.

You state that you accordingly sent out application blanks
to the various county clerks which they must have the ap
plicant sign before issuing the license to him; that you have,
however, in your possession, application blanks which were
filled out by one who was not a county clerk, notary public,
or justice of the peace nor did such party have the authori
ty to administer an oath. All that was done was the appli
cant filled out the application but did not swear to it, but in
some cases he did not even sign it. In others the applicants
signed the blank but not before a notary public or justice
of the peace or anyone else haying authority to administer
an oath.

You inquire as to what action should be taken, for, if this
practice is continued, anyone may get a license without mak
ing an affidavit and in that way many will receive licenses
who are not entitled to them.

Sec. 29.10 contains the following:

"Resident hunting licenses and deer tags shall be issued
subject to the provisions of section 29.09, by the county
clerks of the several counties upon blanks supplied to them
by the state conservation commission, to residents of each
county duly applying therefor who have resided in this state
for at least one year next preceding the application. * * *"
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These county clerks, in my opinion, who have issued li
censes without the proper application therefor as provided
in sec. 29.09, subsec. (2), have done an act in their official
capacity not authorized by law and have violated sec. 348.28.
They are, therefore, guilty of malfeasance in office. I think,
however, that a great deal may be done by your commission
by giving them instructions and warning them beforehand
that they will be prosecuted in the future unless they strict
ly comply with the law in the issuing of these licenses. Then
if any county clerk persists in issuing these licenses in vio
lation of law, you should call the district attorney's atten
tion thereto and ask him to prosecute.
JEM
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Mothers' Pemions—Divorced mother of dependent chil
dren is eligible to aid under sec. 48.33, subsec. (5), Stats.,
in case amount of alimony decreed by court in judgment of
divorce is insufficient to afford proper support of such chil
dren.

February 1, 1929.

Frank B. Keefe,

District Attorney,

Oshkosh, Wisconsin.

In your letter of January 25 you direct the attention of
the attorney general to sec. 48.33, subsec. (5), Stats., which
reads, in part, as follows, viz.:

"Aid for dependent children shall only be granted upon
the following conditions: * * ♦ such mother must be
divorced from her husband and must show that she has used
all provisions of law to compel her former husband to sup
port her and has not been able to do so. * *

You then inquire:

"In case the mother had been awarded alimony in the di
vorce action and is receiving the same, is she eligible for
dependent child's pension, provided the amount she receives
from her husband is not sufficient for the support of herself
and children?"

I think it may safely be said that the purpose of said sec
tion is to grant aid to dependent children for "proper sup
port" in the instances and upon the conditions specified in
subsec. (5) thereof, within the limitations set out in subsec.
(6) as to the amount of such aid.

Every applicant for such aid is required to make proof of
the existence of the specified conditions in said subsec. (5),
else no aid may be granted. The right thereto is founded
solely upon the statute under consideration.

In your case the mother of the children has been divorced
from their father by judgment of a court of competent
jurisdiction, adjudging and decreeing, among other things,
that the mother have the care and custody of the children
in question and that their father contribute to their support
a certain specified sum. After the entry of such judgment
no greater legal obligation, in respect to the support of his
children, rests upon the father so long as such judgment
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stands. He is complying with the court's decree in that
respect, and, at least until the contrary is made to appear
and such judgment is modified by increased amount of his

contributions to the support of such children, it must be as
sumed that his financial ability to pay more is no greater

now than at the time of the rendition of said judgment.
Said subsec. (5) requires the mother to make proof (1)

that she is divorced from her husband, and (2) "that she
has used all provisions of law to compel her former husband
to support her and has not been able to do so." I think that
both of these statutory requirements are fully met by her
by making proof of the entry of the divorce judgment.

Credit should be accorded to the court entering the judg
ment of divorce that the amount decreed to be paid to the
mother in the form of alimony was in keeping with the
proofs submitted in the action.
We then have a case where the mother admits that she

is receiving a certain specified amount of money for her sup
port and that of the children of the parties to the divorce
action. Concededly, however, that sum is not sufficient for
the purposes required. Is she, under such circumstances,
entitled to the aid which may be granted under the section
above referred to ?

I think that she has ample proof at hand to make a con

clusive showing that she has met the statutory conditions
upon which the right to aid depends and she is, in my opin
ion, upon making such proofs, entitled to that amount of
aid, within the limitations of subsec. (6), which the court
may in its discretion order under all of the circumstances,
taking into consideration, among other things, the income
of the mother by virtue of the judgment of divorce.
HAM
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Constitutional Laiv — Courts — County Court — Coitrt
Commissioner — Public Officers — County Judge — Under
provisions of art. VII, sec. 23, Wis. Const., circuit court
commissioner cannot be given right to try all cases, such as
those of which justices of peace have jurisdiction.

Legislature has power to confer jurisdiction upon county
court as inferior court without violating art. IV, sec. 23,
pertaining to uniformity of county government.
County judge in sense is neither county nor state officer.

Legislature has power to provide that county judge shall
be paid salary out of state treasury.

February 1, 1929.
D. M. Langve,

Member of Assembly,
Assembly Chamber.

In your letter of January 28 you refer me to ch. 410,
laws of 1919, which confers upon the county court of Ver-
non county jurisdiction of a justice of the peace and in sec.
8 of said chapter it is provided:

"In case of the temporary absence or disability of the
county judge to attend to the duties hereby conferred upon
him, he may by order in writing to be filed in court, desig
nate and appoint a court commissioner of said county to
discharge the duties under any of the additional powers
granted to said court. Nothing herein contained shall pre
vent the calling in of some other county judge to exercise
said jurisdiction. Any outside county judge or court com
missioner so called in shall have and exercise all the powers
and duties of the county judge of Vernon county as to the
additional jurisdiction hereby conferred. * * *"

You have submitted the following four questions:

"1. In view of sec. 23, art. VII of the Wisconsin constitu
tion, has a circuit court commissioner the right to hear and
try justice cases under the law mentioned above?
"2. Has the legislature the power to confer extended jur

isdiction to the county court of a county in view of sec. 23,
art. IV, which provides for the uniformity of county govern
ment?
"3. Is a county judge a state officer or a county officer?
"4. Is there any constitution or lawful objection against

legislation placing the county judges under a state salary?"

Answering your first question, it is necessary to carefully
examine the constitutional provisions referred to, which
read thus:
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"The legivslaturc may provide for the appointment of one
or more persons in each organized county, and may vest in
such persons such judicial powers as shall be prescribed by
law. Provided, that said power shall not exceed that of a
judge of a circuit court at chambers."

Here the constitution expressly prohibits the legislature
from giving to court commissioners powers that exceed
those of a judge of a circuit court at chambers. A circuit
court at chambers cannot, in Wisconsin, try cases and enter
judgment therein which are triable by a justice of the peace.
This first question is therefore answered, "No," as the pro
vision in said ch. 410 conferring such powers on court com
missioners is in violation of said sec. 23, art. VII of the Wis

consin constitution. See also 39 Wis. 390 and 147 Wis. 327,
362.

Considering your second question, we must bear in mind

that a county court is an inferior court in contemplation of
sec. 14, art. VII of the Wisconsin constitution. It is there
provided:

"* * * the legislature shall have power to abolish the
office of judge of probate in any county, and to confer pro
bate powers upon such inferior courts as may be established
in said county."

Under this provision it has been the universal practice
for the legislature to create inferior courts in the various
counties of the state and to confer upon them such jurisdic

tion as the legislature deems necessary for each county.
Uniformity has not been followed in such legislation. From
such examination as I have been able to make of this subject

in view of the limited time at my disposal, I have come to
the conclusion that this question must be answered affirma
tively.

As to whether a county judge is a state officer or a county
officer, I may say that the duties of that office pertain more
to county matters than they do to state matters.
Our supreme court in the case of Milwaukee County v.

Halsey, 149 Wis. 82, 91, speaking of municipal and inferior
courts said: "the judges of which are certainly not county
officers," citing a number of Wisconsin cases which, how
ever, did not specifically pass upon that very question. Of
course the term "county officers" is used in different senses,
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depending upon the purpose in view. See case of State ex
rel. Williams v. Samuelson, 131 Wis. 499. It seems to me
that the duties of the county judge pertain more to matters
of the county than to those of the state, but for certain pur
poses the office may not be a county or a state office.
Your fourth question must be answered in the negative.

There is no limitation on the legislature in its power to fix
the salary of the county judges. The salary of the senior
judge of the superior court of Dane county was paid out of
the state treasury under the provisions of ch. 368, laws of
1921. I have no doubt but that there are other instances in

which the judges of inferior courts have been paid out of
the. state treasury.
JEM

Banks and Banking—Corporations—Any corporation or
ganized under ch. 180, Stats., when no inconsistent provi
sion is made by law or by its articles of incorporation, is
authorized by sec. 182.01, subsee. (9), Stats., to subscribe
for, take or hold stock in any other corporation.
"Double liability" of ownership of stock in state and

national banks prescribed by sec. 221.42, Stats., and na
tional bank act, respectively, includes corporation as well
as individual stockholders, but no such liability attached to
stockholders of corporation owning such bank stock.
When no inconsistent provision is made by law or by its

articles of incorporation, there is no limitation on amount
of stock which may be owned by domestic corporation or
ganized under ch. 180, Stats., in either of such banks.

Ownership of controlling interest in stock of state or
national bank, or of entire stock of such bank, by domestic
corporation organized under ch. 180, Stats., does not of it
self constitute such domestic corporation engaging in pro
hibited lines of business, such as "business of banking, in
surance," etc., and is not violation of sec. 180.01.

February 4, 1929.
C. F. SCHWENKER,

Commissioner of Banking.
In your letter of December 8 you request an opinion on

the four questions set out below. The answer to each of the
questions follows immediately the question propounded.
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Question 1: "Does subsection nine (9) of sec. 182.01,
statutes, empower a domestic corporation to hold stock as
a stockholder in a state bank or in a national bank?

Answer to Question 1: Sec. 182.01, subsec. (9), re
ferred to in this question, reads as follows:

"Every domestic corporation, when no inconsistent pro
vision is made by law or by its articles of organization, shall
have the following powers:

if. «

"(9) Any corporation organized under chapter 180 of
the statutes may subscribe for, take or hold stock in any
other corporation. The consideration for such purchase
may be paid in the stock or bonds, or both, of the purchasing
company."

Subject to the exceptions noted in the foregoing express
statutory authorization, this question must be answered in
the affirmative.

The rule that a corporation cannot take and hold stock in
another corporation unless such power has been expressly
granted to it or is conferred by necessary implication, is
supported by the great weight of authority. Central Life
Sec. Co. V. Smith, 236 Fed. 170; Lester & Haltom v. Bemis
Lbr. Co., 74 S. W. (Ark.) 518; Dunbar v. Am. Tel. etc. Co.,
79 N. E. (111.) 423; Hunt v. Hauser Malting Co., 96 N. W.
(Minn.) 85; Holmes etc. Mfg. Co. v. Holmes etc. Metal Co.,
27 N. E. (N. Y.) 831; and Dillard etc. Co. v. Richmond Cot
ton Oil Co., 204 S. W. (Tenn.) 758.
The reasons ordinarily assigned for the foregoing rule

are that: (1) It involves the investment of corporation
funds in enterprises over which the corporate officers have
no control, and risks them in a business which is foreign to
that for which the stockholders advanced their money.
Louisville Trust Co. v. Louisville etc. R. Co., 75 Fed. 433.
(2) It is against public policy to permit the officers of a
corporation to take the corporate funds belonging to the
stockholders and expend the same in purchasing or specu
lating in the stock of other corporations. Milbank et al. agt.
New York etc. R. Co., 64 How. Pr. (N. Y.) 20.
(3) If a corporation can purchase any portion of the capi
tal stock of another corporation it can purchase the whole
thereof, and invest all of its funds in that way, and thus be



32 Opinions of the Attorney General

enabled to engage exclusively in a business entirely foreign
to the purposes for which it was created. Franklin Co. v.

Leiviston lust., 68 Maine 43.
(4) The state which conferred the franchise, as well as the
stockholders who invested their capital in the enterprise,
and the creditors who advance money on the faith of it have
the right to rely on the corporation's not engaging its funds
or risking its property in any business which is not ex
pressly or impliedly permitted by its charter. Marbury v.
Ky. Union Land Co., 62 Fed. 335.

I think that it may safely be said that it is settled law
generally that one corporation cannot hold the capital stock
of another corporation without legislative authority so
to do. Such, in substance, was the holding of the court in
the case of Hunt v. Mauser Malting Co., supi'a. In that case
the action was by the receiver of an insolvent bank to re
cover from the defendant, a corporation, the general nature
of whose business was "the manufacture and sale of malt
and brewery supplies," its statutory liability to contribute
to the liquidation of the debts of the insolvent bank, based
upon the holdings of the manufacturing company of stock
in the bank. In the report of the case it does not appear
that there was any legislative authority for the holding of
such bank stock by the industrial corporation. The court
held that the purchase of such bank stock as an investment
for profit was unlawful and beyond the authority of the
power conferred upon it by its articles of incorporation, but
nevertheless, held that the action might be maintained be
cause of other considerations, viz., that the corporation had
received dividends for a number of years on its stock invest
ment with the knowledge of all its stockholders and was

therefore estopped from asserting its ultra vires act in pur
chasing the stock, upon the distinctive ground that it should
not be permitted to avail itself of the advantages which it
derived therefrom, and, when the day of misfortune arrived
shirk the responsibility which it voluntarily assumed; that

to allow it to do so would seem to encourage the execution

of a fraud and sanction a wrong opposed to well-considered
adjudications and the highest behests of natural justice. -
However, in some jurisdictions express permission is

given to corporations created under particular statutes to
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hold stock in other corporations. Taking into consideration
the prevailing general rule expressed above, viz., that with
out express legislative authority to do so, or which is con
ferred by necessary implication, a corporation may not in
vest its funds in the stock of another corporation, examina
tion of our statutes has been made to determine whether or
not such legislative authority exists in this state.
You have cited sec. 182.01, subsec. (9), Stats., for our

consideration, and you inquire whether the language thereof
is sufficient authority for a domestic corporation to pur
chase and hold stock in a state or a national bank. The

statute is set out above.

Both state and national banks are necessarily corpora
tions. Neither state nor national banks are expressly ex
cluded from the provisions of the cited section and that in
itself is sufficient authority, in my opinion, for an affirma
tive answer to this question, unless there exists in our law
or by the articles of organization of the purchasing corpora
tion some provision inconsistent therewith. I have searched
and found no inconsistent provision made by law and, of
course, examination of the articles of organization of each

purchasing corporation would have to be made in order to
determine whether or not there existed in such articles a

provision inconsistent with making such purchase.
While it is true that sec. 221.01, subsec. (1), Stats., re

quires that the application for the organization of a state
bank be made by "any number of adult persons, citizens of
Wisconsin, not less than seven nor more than twenty,"
there is nothing in such statutory requirement which might
be construed as excluding domestic corporations organized

under ch. 180 of our statutes from purchasing and holding
the stock of such bank after the same has been organized
by the necessary number of adult natural persons.

National banks are, of course, organized under the fed
eral statutes, commonly referred to as the "national bank
act." There the provision is that such banks "may be
formed by any number of natural persons, not less in any
case than five." Likewise, in that act no language is used
that conveys the idea that domestic corporations may not
become stockholders in such banks after the same have been
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fully organized; at least, after diligent search, I have been
unable to find any such provision.

We have in this state express statutory authority for at
least one class of domestic corporations, not even organized
.under ch. 180, Stats., owning and holding stock in national
banks. Sec. 221.04, subsec. (4), Stats., provides:
"Any bank may * * * invest an amount not exceeding

in the aggregate ten per centum of its paid-in capital stock
in the stock of one or more banks or corporations chartered
or incorporated under the laws of the United States, and
principally engaged in international or foreign banking, or
banking in a dependency or insular possession of the United
States, * * ■

Question No. 2': "If your answer to this question be in
the affirmative, does the double liability, as provided by sec.
221.42, statutes, as against individual stockholders apply to
the corporation as such stockholder? Would it apply to the
stockholders of the domestic corporation?"

Ansioer to Question No. 2:
This question is double. By it you first inquire, (a)

"Does the double liability, as provided by sec. 221.42, Stats.,
as against individual stockholders apply to the corporation
as such stockholder?"; and (b) "Would it apply to the
.stockholders of the domestic corporation?"

Subdivision (a) of this question is answered in the affir
mative and subdivision (b) is answered in the negative.

Said sec. 221.42, so far as is here material, reads:

"The stockholders of every bank shall be individually
liable, equally and ratably, not one for another, for the bene
fit of creditors of said bank to the amount of their stock at
the par value thereof, in addition to the amount invested
in said stock. * *

It will be observed from the language of such section that

the double liability created thereby in respect to state banks
is a liability of the "stockholder" only. If the "stock
holder" happens to be a corporation the double liability
prescribed in said section fastens on the corporation alone,
and not upon the individual stockholders of the corporation
owning such stock.

The so-called "double liability" of stockholders in nation
al banks is created by the national bank act, and so far as
is here pertinent, reads:
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"The .stockholders of every national banking- associa
tion shall be held individually responsible for all contracts,
debts, and engagements of such association, each to the
amount of his stock therein, at the par value thereof in ad
dition to the amount invested in such stock. * *

It will be noted that the federal statute creating double
liability of stockholders in national banks, while not identi
cal in language with our state statute on such liability of
stockholders in state banks is, in substance, the same.
Based upon this federal statute it was directly held in 'the
case of National Bank v. Case, 99 U. S. 628, 633, that the
national banking act does not prohibit one national bank
from owning stock in another national bank; and that upon

the latter bank's becoming insolvent the former becomes
liable as a stockholder therein.

Question No. 3: "If your answer to question (1) be in
the affirmative, is there any limitation to the amount of stock
that may be purchased or acquired by a domestic corpora
tion in a state bank or a national bank? Or may a domestic
corporation own a controlling interest in either of these
banks by stock ownership to the extent that it may control
election of the directors, control appointments of executives,
and direct the operation of the bank?"

Ansiver to Question No. 8:

Diligent search does not disclose any state or federal
statute, or rule of law, placing any limitation upon the
amount of stock which a domestic corporation may pur
chase or acquire in either a state or a national bank, save
and except the limitation prescribed by sec. 221.04, subsec.
(3) and subsec. (4), Stats. Subsec. (4) is hereinbefore
quoted and subsec. (3) of said section reads:

"Any bank may purchase and hold, for the purpose of
becoming a member of the federal reserve bank, so much
of the capital stock thereof as will qualify it for member
ship in such reserve bank pursuant to an act of congress,
approved December 23, 1913, entitled the 'Federal Reserve
Act;' * *

In the absence, therefore, of any limitation of amount of
stock which a domestic corporation may own in either of

said banks, with the exception noted in the preceding para
graph it must follow that such ownership may extend to a
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controlling interest (or even of the entire issue thereof),
enabling such domestic corporation to control election of
directors, appointments of executives, and through them
direct the affairs of such banks. In this connection your

attention is invited to the provisions of sec. 180.15, Stats.,
which reads:

"Stock held by one corporation in another shall be voted
by the president of the former, unless its board of direc
tors, by resolution, designate some other person for that
purpose; and the officers of the former corporation may be
chosen, qualify and act as directors and officers of the lat
ter corporation."

Without statutory limitation on the amount of stock
which one corporation may own in the stock of another cor
poration, the court in the case of Franklin Co. v. Lewiston
Inst., supra, held that if a corporation can purchase any
portion of the capital stock of another corporation it can
purchase the whole thereof, and invest all of its funds in
that way, and thus be enabled to engage exclusively in a
business entirely foreign to the purposes for which it was
created.

It must therefore be held that, with the exception above
noted, there is no limitation in this state as to the amount
of stock that may be purchased or acquired by a domestic
corporation in a state bank or a national bank.

Question No. 4.- "In view of sec. 180.01, statutes, pro
hibiting domestic corporations from engaging in the 'busi
ness of banking, insurance,' etc., would the ownership of a
controlling interest in the stock of a state or a national
bank, or of the entire stock of such bank, operating in Wis
consin, be in violation of sec. 180.01?"

Answer to Question No. U'

This question is answered in the negative. The owner
ship by domestic corporation of a controlling interest or of
the entire stock of either of such banks does not constitute
such domestic corporation engaging in the prohibited lines
of business mentioned in sec. 180.01, Stats.

In my opinion it may not be legally asserted that the own
er of stock, whether such owner be an individual or a cor
poration, is engaged in the "business of banking, insur
ance," etc., by proof that such stock ownership extends to a
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controlling interest or of the entire stock of a bank or in

surance company. Ownership, for instance, of a controlling
interest or of the entire stock of a bank does not in any way

operate to oust the banking corporation from continuing to
function in the business for which it was incorporated. The
bank itself, and it alone, is still in the banking business irre
spective of the number of its stockholders, or of the amount
of its stock owned by any individual or corporation.
HAM

Constitutional Law — Taxation — Forest Crop Lands —
Sec. 77.05, Stats., is not violative of any constitutional pro
vision and is therefore held to be valid act.

February 5,1929.

Solomon Levitan,

State Treasurer.

In your letter of the 1st inst. you request an opinion on
the legality of sec. 77.05, Stats,, which reads:

"Any owner shall be liable for and pay to the town treas
urer on or before February twentieth of each year the sum
of ten cents per acre on each such description hereinafter
called the 'acreage share,' and on or before the twenty-fifth
day of February of each year the state treasurer shall pay
to each town treasurer the sum of ten cents on each acre
so certified to him on which the owner has so paid said acre
age share, and also on acreage share previously returned
delinquent and subsequently paid, provided, that if the total
amount of payments so authorized in any one year shall
exceed the appropriation for that year made in subsection
(7) of section 20.05 then such payment of ten cents per acre
shall be proportionately reduced. If such acreage share be
not paid by the twentieth day of February to the town treas
urer it shall be subject to a two per cent penalty plus one
per cent per month until paid and if such land remain delin
quent beyond the period of three years shall become the
property of the state."

In this opinion it is assumed that you desire to be advised
whether or not said statutory provision is violative of any
provision of our constitution. It has been examined into for
the purpose of determining such question and we find no
constitutional provision which it contravenes and must
therefore hold that the act in question is a valid one.
HAM
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Labor—Women's Hours of Labor—Newspaper establish
ment engaged exclusively in printing and publishing news
paper is not subject to regulations pertaining to hours of
labor of female employes set forth in sees. 103.01 to 103.04,
Stats.; but newspaper establishment which carries on busi
ness of job printing in connection with publication of news
paper becomes subject to said regulations with respect to its
business of job printing.

February 6, 1929.

A. J. Altmeyer, Secretary,
Industrial Commission.

You request to be advised whether a newspaper establish
ment is subject to the regulations pertaining to the hours
of labor of female employes set forth in sec. 103.01 to
103.04, inclusive. Sec. 103.01 defines the terms "place of
employment," "employment," and "employer."

"The following terms as used in sections 103.01 to 103.04,
inclusive, shall be construed as follows:
"(1) The term 'place of employment' shall mean and in

clude any manufactory, mechanical or mercantile establish
ment, laundry, restaurant, confectionery store, or telegraph
or telephone office or exchange, or any express or transpor
tation establishment.
"(2) The term 'employment' shall mean and include any

trade, occupation or process of manufacture, or any method
of carrying on such trade or occupation in which any fe
male may be engaged, or for any place of employment, as
herein defined.
"(3) The term 'employer' shall mean and include every

person, firm, corporation, agent, manager, representative,
or other person having control or custody of any employ-,
ment or place of employment, as herein defined."

Sec. 103.02 provides in part:

"No female shall be employed or be permitted to work in
any place of employment or any employment for such period
or periods of time during any day, night or week, as shall
be dangerous or prejudicial to the life, health, safety or wel
fare of such female. * *

These statutes were construed by the court in State v.
Lange Canning Company, 164 Wis. 228, 241. The follow
ing is a portion of the opinion:
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"* * * we are of the opinion that the statutes may
properly be construed as laying down a general rule that
women should not be permitted to work in any place for
such a period of time as shall be prejudicial to their health
and authorizing the Industrial Commission upon investi
gation to determine as a fact what class or classes of em
ployment are dangerous or prejudicial to the life, health,
safety, or welfare of females, and to determine as a fact
how long females may be engaged in the several classes of
employment reasonably without danger or prejudice to the
life, health, safety, or welfare of such females, and to estab
lish by general orders such classification and the time which
females may labor therein, so found; * * *"

Your request presents three questions: (1) Does em-
ployment in a newspaper establishment come within the
provisions of the above statutes? (2) Is a newspaper es
tablishment a place of employment within said statutes?
(3) Should any distinction be made between a newspaper
establishment engaged exclusively in publishing a news
paper and one engaged also in job printing, bookbinding,
etc?

The first question was answered by this department in an
opinion (Op. Atty. Gen. for 19i2, 541), wherein it was held
that the employment of a woman by a newspaper as a re
porter was not such employmefit. that was subject to the
regulations pertaining to the hours of labor of female em
ployes set forth in sees. 103.01 to 103.04, inclusive.

It is the opinion of this department that a newspaper
establishment engaged exclusively in printing and publish
ing a newspaper is not a place of employment within the
provisions of the statutes pertaining to the regulations of
hours of female employes. Words and phrases in statutes
are construed according to their common and approved
usage. (Sec. 370.01 (1), Stats.) A newspaper publishing
company is not considered a mercantile establishment ac
cording to the ordinary use of said term. In State v.
Crotinse, 105 Neb. 672, 181 N. W. 562, 16 A. L. R. 533, note
537, the court held that a newspaper publishing company
engaged exclusively in printing and publishing a newspaper
was not a manufacturing nor a mechanical establishment as
such terms are used in the statute regulating hours of labor

for women. This case seems to represent the majority rule
and would probably be followed in Wisconsin.
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A newspaper establishment engaged in job printing is
subject to the provisions of the statutes heretofore referred
to with respect to its business of job printing. The question
of whether a distinction is made between a company exclus
ively printing and publishing a newspaper and one doing
the business of job printing in addition has been considered
by the courts. In Press Printing Company v. State Board
of Assessors, 51 N. J. L. 75, 16 Atl. 173, the court held, in
construing a tax law exempting manufacturing companies,
that a newspaper publishing company was a manufactur
ing establishment with respect to its business of printing
books and job printing, but not as to its business of printing
and publishing a newspaper. See also: In re Capital Pub
lishing Company, 8 McArthur (D. C.) 405; Evening Jour
nal Association v. State Board, 47 N. J. L. 36. The distinc
tion made in the tax cases would undoubtedly be made in
employment cases.
AJM

Appropriations and Expenditures — Inquests — Public
Offi.cers — Coroner has no authority, under sec. 366.01,
Stats., to hold inquest unless ordered to do so by district
attorney.

Fees and expenses incurred by coroner in holding unau
thorized inquest do not constitute legal claim against
county.

February 8, 1929.
G. Arthur Johnson,

District Attorney,
Ashland, Wisconsin

In your letter of January 25, you request an opinion on the
validity of a claim made against Ashland county based upon
the following facts, viz.: On a certain Sunday the coroner
of your county was advised of the drowning of a local young
man. The district attorney was not in his office on that
day, so the coroner could not consult him. He proceeded,
however, to make investigation on his own responsibility
and very conscientiously engaged assistance of other per
sons and also boats to find the body. The party who assist
ed the coroner in this particular instance and the owner of
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the boat filed a bill with the county on account of such serv
ice. You state that in an opinion furnished by you to the
county board you advised that the claims in question were
not legal and could form no basis for payment of same.
You request an opinion from the attorney general as to

whether or not, under the provisions of sec. 366.01, Stats.,
coroners have any authority to hold an inquest unless or
dered to do so by the district attorney, and as to whether or
not a coroner holding an unauthorized inquest has any claim
for fees and expenses incurred in connection therewith.

In my opinion, assuming that said section of our statutes
is constitutional, the validity of the claim in question de
pends upon whether or not under the provisions of such
section it contains any authority for a coroner to hold an
inquest without first having been ordered to do so by the
district attorney. Said section, so far as is here material,
reads:

"Whenever the district attorney shall have notice of the
death of any person within his county and from the circum
stances surrounding the same there is good reason to be
lieve that murder or manslaughter has been committed, he
shall forthwith order and require the coroner or some jus
tice of the peace therein to take an inquest on the view of
the dead body of such person. * *

It is quite obvious from the reading of such section that
it is for the district attorney, and not the coroner, to deter

mine in what instances an inquest should be held. No au
thority is given the coroner to act in the premises, save and
except when ordered to move in the matter by the district
attorney.

The constitutionality of the foregoing quoted section has
not infrequently been questioned. While it is true that the
office of coroner is a very ancient one and in this state is
created by our constitution, and notwithstanding that coro
ners have from time immemorial, prior to the enactment of

said section, exercised the right to hold inquests and to de
cide in what cases they should be held, yet I feel that it is
the duty of district attorneys and of the attorney general to
consider the section constitutional and valid until our su

preme court has passed upon the question. Diligent search
does not disclose any case in which the supreme court has
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been called upon to determine the constitutionality of that
section.

Proceeding with such consideration of the law, it must
be held that a coroner in this state has no authority under
said section to hold inquests unless and until ordered to do
so by the district attorney of his county. You were there
fore fully justified in your opinion to the county board that
neither the fees of the coroner nor the expenses incurred
by him, without your order, constitute a legal claim against
the county.
HAM

Taxation—Income Taxes—Action of debt may be main

tained as provided by sec. 74.12 and 71.18, subsec. (3),
Stats., for collection of delinquent income taxes either be
fore or after delivery by treasurer to sheriff of schedule and
warrant as provided by sees. 74.29, 74.30 and 71.10, subsec.
(3), par. (d).

It is the duty of treasurer and sheriff to comply with com
mands of sees. 74.29 and 74.30 irrespective of whether ac
tion of debt has been or is intended to be brought.

February 8, 1929.

R. M. SCHLABACH,

District Attorney,

La Crosse, Wisconsin.
You inquire whether the action of debt provided for by

sec. 74.12, Stats., for the collection of a personal property
tax may be brought and maintained for the collection of
delinquent income tax.

Unquestionably the answer is in the affirmative. Sec.
71.18, subsec. (3), expressly makes all laws for the collec
tion of delinquent personal property taxes not in conflict
with the income tax law applicable to the collection of the
income tax. This authorizes an action of debt under the

provisions of sec. 74.12 for the collection of a delinquent in
come tax. Superior v. Allouez Bay Dock Co., 156 Wis. 177,

X Op. Atty. Gen. 678.
Your second question, as I understand it, is whether the

action of debt can be brought before the delivery by the



.  .. - ■ - . . . . . . -,■, .

Opinions op the Attorney General 43

county treasurer to the sheriff of the schedule and warrant
and before the sheriff's return on the latter has been made
as provided by sees. 71.10 (3) (d), 74.29 and 74.30.

The answer to this question, in my opinion, is also in the
affirmative. The collection remedy under the latter sec
tions and that under sec. 71.18 (3) and 74.12 are separate
and independent of each other. Proceedings under the one
in no way depend upon proceedings under the other. Both
remedies may be pursued concurrently; but, of course, when
collection is effected by either remedy, further procedure
under the other would be stayed. The action of debt is ex
pressly declared by the statutes giving it to be in addition
to all other remedies provided for the collection of a per
sonal property or income tax.

The action of debt is intended to provide a means of
reaching those taxpayers who do not have property in the
county. -

Proceedings under the schedule and warrant constitute
in effect an execution in the hands of the sheriff, and no
property is exempt therefrom; all supplementary proceed
ings in aid of this execution are available that are afforded
in ordinary actions. Collection, under the warrant is,
therefore, the most summary and complete of any where the
taxpayer has sufficient property in the county out of which
to collect the tax. If he has no property, or insufficient
property, in the county and has property elsewhere in the
state, the action of debt may be indicated, although the
treasurer is empowered to issue special warrants to the
sheriffs of other counties with the same effect of the war
rant to the sheriff of his own county. Sec. 74.29 (2).

It should not be overlooked, of course, that the county
treasurer is not vested with any discretion as to proceed
ings under sec. 74.30. It is mandatory upon him to sea
sonably make the schedule and annex to it the warrant and
deliver the same to the sheriff for execution, and upon the
sheriff to execute the warrant, irrespective of whether an
action of debt has been or is intended to be brought for
the collection of any of the taxes listed in the schedule.
FEB
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Public Officers—County Judge—Legislature has power
to fix salary of county judge in particular county and, hav
ing fixed it at $1500 per annum, it can thereafter raise
that salary.

February 11, 1929.

Geo. W. Bingham,

Member of Assembly.

You call attention to the fact that the salary of the county

judge of Marquette county was fixed at $1500 by ch. 450,
Laws 1921, and that sec. 59.15, Stats., says:

"The county board at its annual meeting shall fix the an
nual salary for each county officer, including county judge,
♦  * *»»

You ask: (1) Has the legislature a right to fix the
salary? (2) Having fixed the salary of the county judge

at $1500, can it raise the salary?
I think both questions must be answered in the affirma

tive. I call your attention to two opinions of this office:

the first in XIII Op. Atty. Gen. 486, in which I thought un
der the decisions of the supreme court there cited the fixing
of salary of a county judge by the legislature in a particu
lar county would destroy the constitutional rule of uniform
ity of county government, but on further consideration in
a later opinion, XIV Op. Atty. Gen. 463, I concluded that

the fixing of the salary of a county judge was no part of
the system of county government, so the legislature could
change the salary of a judge in a particular county.
The provisions of sec. 59.15, subsec. (15), giving to

county boards the power to fix the salary of county officers,
including county judges, and prohibiting their change dur
ing the term, being a legislative rule, can be changed by the
legislature.
TLM
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Courts—Mortgages, Deeds, etc.—Foreign Trustees—Un

der provisions of sec. 331.31, Stats., foreign trust company
designated as trustee in deed of trust covering property in
Wisconsin, as well as other property, may record such deed

of trust in this state and exercise same powers over trust
estate as resident trustee.

February 12, 1929.
Theodore Dammann,

Secretary of State.

You call attention to sec. 331.31, Stats., and ask whether
under the provisions of this section a trust company of a
foreign state may be designated as trustee in a deed of
trust covering property in Wisconsin, the proceeds of which

shall be loaned or advanced by a third party, may record
such deed of trust in this state and act as a trustee there

under with the same power and authority as a trustee resi
dent in Wisconsin would have if so designated in such deed.
Under the provisions of sec. 331.31, Stats., a foreign

trust company designated as trustee in a deed of trust cov

ering property in Wisconsin, as well as other property, may
record such deed of trust in this state and exercise the same
powers over the trust estate as a resident trustee.

Sec, 331.31, Stats., provides:

"When a trustee of any express trust shall have been
duly appointed in any other state, territory or country,
either as an original or substitute trustee, and no trustee
shall have been appointed in this state upon that part of the
trust estate situated in this state, such, foreign trustee may
have recorded in the office of any register of deeds of any
county in which any part of such trust estate may be situ
ated his original appointment or a copy thereof duly au
thenticated, as required to make the same receivable in evi
dence, and thereafter may exercise any powers over such
trust estate, including sales and conveyances and assign
ments thereof or of any part thereof; and may prosecute
or defend any action or proceeding relating thereto and
have all the rights, remedies and defenses in regard to the
property, real and personal, in interests, legal and equitable,
and to collect any demands of such estate which such a trus
tee could have if he were so appointed within and pursuant
to the laws of this state."

In FilJcins v. Nunnemacher and others, 81 Wis. 91, 94, in
considering this section (then numbered sec. 4280) the
court said:
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"* * * Careful reading of the section shows that it is
confined to cases where there is a trust estate, a part of
which is situated in Wisconsin."

In order for a foreign trustee—which may of course be a
trust company—to record the trust deed and exercise pow
ers thereunder, the trust estate must be partly in Wisconsin
and partly elsewhere and no trustee shall have been ap
pointed in this state. If these two conditions are met it is
immaterial how the express trust was created.
ML

Public OMcers—Justice of Peace—How and for what
time vacancies are filled in villages.

February 12, 1929.

Lloyd D. Smith,
District Attorney,

Waupaca, Wisconsin.
You submit the following question:

"Where a justice of the peace in a village dies, can his
office be filled by the board of trustees of said village, and
if so, is the filling of such vacancy by the board of trustees
for the unexpired term of such officer, or until the next
charter election?"

Sec. 61.34, subsec. (4), Stats., gives the village board the
power to fill vacancies when no other provision is made by
law.

"Vacancies in offices of villages operating under the gen
eral law or special charter shall be filled as follows:
"(1) In elective offices, by appointment by the village

board, except vacancies caused by removals from office by
the circuit judge * * *. Persons appointed by the village
board or the circuit judge to fill vacancies shall hold office
for the residue of the unexpired term, except persons ap
pointed to fill vacancies in the office of police justice, justice
of the peace or member of the water or light commission,
which latter appointee shall hold office only until their suc
cessors are elected and qualify, and their successors shall
be elected for the residue of the unexpired term as provided
in paragraph (a) of subsection (1) of section 17.23." Sec.
17.24.

That clearly rnakes the appointment of justice of the
peace until the next election. Of course, if at that election
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no justice was elected, the person so appointed holds over,
but his regular term for such appointment expires at that
time.

TLM

Counties—Public Officers—County Board Chairtnan
—Chairman of county board under commission form of
government is required to perform all duties of chairman
of county board under common form of government, which
include signing of all county orders; signing of order for
legal appropriation can be compelled by mandamus.

February 12, 1929.

Clive J. Strang,

District Attorney,

Grantsburg, Wisconsin.
You say your county has adopted the commission form of

government and the board consists of three members.
You say the board authorized the county highway commit
tee to purchase certain machinery, which it did, but the
chairman of the commission refuses to sign the orders for
the payment of the same, and you ask if the signature of
the other two members of the commission, together with
that of the county clerk, would be sufficient to authorize
payment and if not, what would be the remedy.

Sec. 59.95, Stats., provides for a commission form of
county government and subsec. (20) says:

"Any law applicable to each county prior to the taking
effect of section 59.95 and not inconsistent therewith shall
apply to such county"; and subsec. (25) says:

"All laws conferring or imposing specific powers or du
ties upon the chairman of the county board of supervisors
shall, when the county board of commissioners shall have
organized as provided in subsection (19) be deemed to re
fer to the chairman of the county board of commissioners
or upon the vice chairman thereof when acting in the place
of the chairman."

Sec. 59.05, subsec. (1), provides that the chairman of the
county board shall perform all duties required of the chair-
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man until the county board elects his successor,
provides:

It then

" * * * He shall countersign all county orders and
all ordinances of the county board, and shall preside at all
meetings when present."

Subsec. (2) provides:

"The board at the time of the election of chairman shall
also elect one of their number vice chairman for the same
term, who, in case of the absence, disability or death of the
chairman shall perform the duties of his office."

From these several provisions it appears that the chair
man of the commission board is expected to perform
the duties of the chairman of the regular board and the
provision that "he shall countersign all county orders" is
mandatory and can be enforced by a mandamus action if
it is for a legal approp}*iation. Of course neither the chair
man nor the clerk can be compelled to sign any illegal order
or an order for an illegal appropriation and it will be not
only their right but their duty to refuse to sign an order
that is illegal; but if it is legal he can be compelled to sign it.
TLM

Public Officers—Clerk of Circuit Court—Mayor—Mayor
of city may hold office of clerk of circuit court.

February 12, 1929.
Sam J. Williams,

District Attorney,
Hayward, Wisconsin.

Your letter of February 9 is handed to me for reply. I
note you ask whether the office of mayor of a city and the
office of clerk of the circuit court are incompatible.
You are advised and I do not find any objection in this

office on the question, and it does not occur to me now why
the offices could not be held by the same person without a
conflict in duty within the rule of incompatible officers
TLM
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Education—School Districts—Bands—Electors of dis
trict may vote money for band instruction as part of levy
for school purposes.

February 14, 1929.
John Callahan, State Superintendent,

Department of Public Instruction.
You say that the electors of a district maintaining a state

graded school of four departments voted a tax levy of $300
for band purposes and you submit the following questions to
which I make answers:

"1. Can a school district meeting legally vote a tax levy
of $300 for band purposes?"

The question submitted and the question as voted upon is
very ambiguous, for band purposes might include a good
many uses which might not be an educational purpose, but
I assume it would be used for a legal purpose if school
money could be raised for such a legal purpose.

Sec. 40.04, subsec. (6), Stats., authorizes school district
meetings to vote a tax for the operation of the school. That
of course has to be done by the electors at the school meet
ing, and in order to determine the amount of the levy the
electors would have to consider and determine the amount
that would be required or used for the different school pur
poses.

You advise that there are between two and three hundred
schools in the state that have in connection with the school
and school work bands or orchestras and which levy, raise
and appropriate money for instruction and training in such
music, so I think it cannot be said at this time that it is not
a proper subject of education.

Sec. 40.22 specifies certain branches of instruction to be
taught in all such schools and it then says "and such other
branches as the board may determine." You will notice
that it says "as the board may determine." Band or or
chestra music is not one of the subjects required, so it would
have to be one of the subjects selected and determin^ed by
the board.

The school board is supposed to be the servant of the
electors and subservient to their wish, but under the pro
visions of sec. 40.22, the power to determine what other
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branches shall be taught in the school being vested in the
board, if the board refuses to spend the three hundred dol
lars for band purposes after it has been raised by the peo
ple of the district, then I think the remedy of the district is
to get rid of the board and elect a board that will carry out
their express wish, for the electors of the district ought .to
be able to have their school conducted in the way they de
sire within the authorized provisions of the statute.
TLM

Elections—Public Officers—County Superintendent of
Schools—WholQ number of electors in county superintend
ent's district which determines number of signers on nomi
nation papers does not include electors in cities which are
not within that district.

February 14, 1929.

Frank B. Moss,
District Attorney,

Baraboo, Wisconsin.
You inquire whether, in determining the number of sign

ers on the nomination papers for the office of county super
intendent of schools in your county, a number would be
computed according to the number of electors voting in the
entire county for governor, including the city of Baraboo
and the city of Reedsburg, or whether such number would
be computed by considering the vote cast in the county ex
clusive of the cities of Baraboo and Reedsburg.

Subsec. (5), sec. 39.01, Stats., reads as follows:

"Cities which have a city superintendent of schools shall
form no part of the county superintendent's district, shall
bear no part of the expense connected with the office of
county superintendent of schools; and shall have no part in
the determination of any question or matter connected with
or arising out of said office, nor shall any elector or super
visor of such city have any voice therein."

Subsec. (4), sec. 5.26, relating to the number of signa
tures necessary to nomination papers, reads in part as fol
lows:

"Such nomination papers shall be signed * * * if for
a candidate, other than a judicial candidate, to be voted for
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throughout a county, district, or other division less than the
state, or within a city or ward, by at least three per centum
and not more than five per centum of the whole number of
.electors voting therein for governor at the last preceding
general election, but in no case by less than fifteen voters.

The first statutory provision quoted excludes from a
county superintendent's district certain cities. The quoted
portion of subsec. (4), sec. 5.26 provides that nomination
papers shall be signed by at least three per centum and by
not more than five per centum of the whole number of elec
tors voting for governor in such district at the last preceed-
ing election. There is no conflict or no ambiguity in the

statutory provisions, unless one were to consider a county
superintendent's district the entire county, thus ignoring
the provision which specifically excludes therefrom certain
cities from such county superintendent's district.
This department, therefore, agrees with your contention

that the required number of signers on the nomination pa

pers is to be determined from the number of electors vot
ing for governor at the last preceding general election in the
county of Sauk, exclusive of the cities of Reedsburg and
Baraboo, provided the cities of Reedsburg and Baraboo are
of the type that qualify as being excluded.
FWK

Agriculture — Agricultural Societies — Appropriations
and Expenditures—County board may, if county referen
dum authorizes it to do so, buy county agricultural society
property and conduct operation of county fair, subject to
statutory restrictions.

February 14, 1929.

J. M. Peters,

District Attorney,

Hartford, Wisconsin.
Your letter to this department reads as follows:

"I have been asked for an opinion as to whether or not
it is legal for the county board of Washington county to buy
the stock of the Washington County Agricultural Society,
thus becoming the owner of the Washington County Fair.

1
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"I have searched the statutes and find nothing which
would empower the board to do this, and my guess is that
it would be illegal. However, I would like your opinion on
the matter."

For purposes of this opinion it will be assumed that your
query is whether the county board may buy the property of
the Washington County Agricultural Society rather than
the "stock" which is the term you use.
That portion of sec. 2, ch. 319, Laws 1923, now consti

tuting sec. 59.865, Stats., reads as follows;

"Whenever a majority of the electors upon a referendum
in any county have approved thereof, the county board of
any such county may provide for and conduct county fairs
and exhibitions and for such purpose may:
"(a) Acquire by deed or lease real estate and make im

provements thereon and may acquire such property owned
or ̂controlled by any society, association or board.
"(b) Appropriate such sum or sums as it may deem nec

essary for the adequate equipment and the proper manage
ment and control of such fair or exhibition.
"(c) Adopt rules and regulations for the proper conduct,

management and control of such property and of such fair
or exhibition and for the appointment and salaries of per
sons necessary therefor.
"(d) Provide for all other acts and duties which may be

deenied necesary for the acquisition of property to be used
for fairs and exhibitions and the conduct thereof."

This provision clearly delegates to the county board the
authority to become the owner of, and to conduct the county
fair, provided a referendum in the county has first been had,
at which a majority of the electors have approved of such
course. Your attention is called to sec. 59.69, Stats., which
was re-enacted in the 1927 session of the legislature; subsec.
(4) thereof provides that sec. 59.865, above quoted, shall in
no way aifect the provisions of sec. 59.69, which regulates
the authority of the county board in purchasing land and
making expenditures for the construction of buildings,
fences and other improvements for fair purposes. If a ref
erendum authorizes the county board to proceed in accord
ance with sec. 59.865, the county board is nevertheless
restricted in accordance with the provision just referred to
—subsec. (4), sec. 59.69.
FWK
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University—Tuition—Student at university who has not
been resident of state for one year next preceding his first

admission must pay tuition as provided by sec. 36.16, Stats.,
for full term of four years although during that time he
may have decided to be resident of Wisconsin.

February 14,1929.

Regents of the University of Wisconsin.

M. E. McCaffrey, Secretary.
You say that Mr. Albert B. Harris, a student at the uni

versity, entered in September, 1928, as a nonresident stu
dent and now wishes to be regarded as a resident student.
He is twenty-five years of age; came here from Chicago in
the summer of 1926, expecting to secure a position as or
chestra leader at the Garrick Theatre, but did not secure
the position and returned to Chicago, but came back on sev
eral occasions to negotiate for this position, but failed to
secure the position and he finally came to Madison in Jan
uary, 1928, and has resided here ever since and started to
attend the university in September and was charged non
resident tuition the first year, but he now claims that he

actually established residence in Wisconsin when he first
came here in 1926 and only stayed in Chicago thereafter
because he could not secure employment in Madison.
You say you are in doubt whether he was an actual legal

resident when he entered the university in September, 1923,
and ask to be advised.

You are advised that this man called at my office some
time ago and discussed the matter with me and, as I re
member it, I advised him then that, not being a resident of
the state for a year at the time he was first admitted to the
university, his subsequent attendance would depend upon
his status at the time he first was admitted.

That seems to be quite clearly the effect of the language
used in sec. 86.16, Stats., and that status continues for a
full term of four years' attendance upon the university, re
gardless of whether or not he finally decided to become or be
a resident of the state or not. That may be a harsh rule as
applied to certain conditions, but I think it is clearly the
language of the statutes and must be enforced until changed
by the legislature.
TLM
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Courts—Justice of Peace—Fish and Game—Hunting Li
censes—Justice of peace may not suspend sentence after it
has been pronounced.

Applicant for hunting license who makes false affidavit
that he has not been convicted of any violation of game
laws during previous year, if affidavit is required by com
mission to be made as condition to obtain such license, can
be punished under provisions of sec. 29.63 (1) (d). Stats.

February 14, 1929.

Sam J. Williams,
District Attorney,

Hayward, Wisconsin.

You say a justice of the peace sentenced a man to thirty
days and afterwards suspended the sentence. You ask if
a justice of the peace has tl:e power to suspend the sentence,
and if not, whether the person so sentenced can be re

quired to serve out his sentence term.

You are advised there is no power in the statutes for a
justice to suspend a sentence after it has been pronounced
and, such action of the justice being void and of no effect,
the sentence is still in full force and effect and should be
enforced by the sheriff.

You say this same party in 1928 in obtaining a hunting
license made the required affidavit that he had not been con
victed of any violation of the game laws during the previous
year and obtained a hunting license. You ask whether, if
be made a false affidavit, he violated any provision of the
game law so he could be punished.

Sec. 29.09, subsec. (2), Stats., says:

"The application for such license shall state the residence
and postoffice address of the applicant, a description of his
person, and such other facts, showing him to be entitled to
the license for which he applies, as may be required by the
commission, and shall be verified by the affidavit of the ap
plicant; * *

If under that provision the commission required appli-,
cants for a license to make affidavit that they had not been
convicted of any violation of the game laws during the pre-
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vious year and the man you speak of made such an affidavit
to obtain a new license he could be punished under the pen
alty provision of sec. 29.63 (1) (d).
TLM

Fish and Game—Perch—It is unlawful to ship green
perch from Marinette during closed season for such fish,
except first three days thereof.

February 15, 1929.

CONSERVATION COMMISSION.

You have submitted to this department the question
whether the law has been violated under the following state
ment of facts: A shipment of fish was made from Mari
nette, Wisconsin, which had been purchased by James Ped-
ersen at Marinette; the express agent states that these fish
were purchased by Pedersen from commercial fishermen
operating out of Marinette; the shipment was of perch and
was shipped during the closed season for perch at that time
in Wisconsin and also in Michigan; defendant is charged
with unlawful shipment or transportation of the perch.
Perch are classified as game fish under subsec. (3), sec.

29.01, Stats.
Sec. 29.33, subsec. (6), par. (a), gives as the closed sea

son for perch in Green Bay waters from the 15th day of
April to the 20th day of May, inclusive.
In sec. 29.43, subsec. (1), we find this general provision:

"No person shall transport or cause to be transported, or
deliver or receive or offer to deliver or receive for transpor
tation, any game or game fish or carcass or part thereof
during the closed season therefor, whether lawfully or un
lawfully taken within or without the state."

Sec. 29.47, subsec. (3), par. (a) provides:

"No green fish of any variety shall be shipped from any
port located on outlying waters during the close season for
such fish, except the first three days thereof."

It has been argued that these laws were made so that the
fishermen would not set their nets on the spawning grounds
or beds during the closed season; that is, that if they caught
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any fish during the closed season they could not ship or
transport the fish to the market and if the fishermen can
not sell the fish they will not catch them and they will not
try to catch them by setting their nets on the spawning bed
during the closed season. Every variety of fish have their
spawning beds, some in deep waters and others in shallow
waters. During the spawning season each variety of fish
travels together and if the fishermen keep off the beds dur
ing the closed season they will not catch any variety of fish
for which there is a closed season. I understand Mr. Peder-

sen is charged with transporting during the closed season
and not with catching said fish.

It has been argued that sec. 29.135, subsec. (3), gives
dealers the privilege to ship fish in closed seasons. Said
subsec. (3) reads thus:

"Any person licensed under the provisions of subsection
(1) of this section may, at any time, sell, purchase or bar
ter, or offer to sell, purchase or barter, or have in his pos
session, or under his control, for the purpose of sale or bar
ter, any commercial fish, which was lawfully taken either in
this or in another state. Such person shall keep a separate
record of the purchase of such fish in such form as shall be
required by the state conservation commission, and such
record shall at all times be open to its inspection and that
of its deputies."

I am of the opinion that under the above statement of
facts Mr. Pedersen transported fish in violation of our law
under the above statutes quoted. It has been argued that
sec. 29.33, subsec. (7) (c) is relied upon by counsel for Mr.
Pedersen, but as this section merely refers to the length and
size of the fish caught, and for other reasons, I do not deem
said section decisive of the question here before us.
JEM
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Bridges and Highivays—Snow Removal—Several ques
tions answered as to power and duty of county to remove
snow from highways upon resolution adopted by county for
snow removal and county's right to relinquish such duty
under provisions of sec. 84.07, subsec. (5), par. (d), Stats.

February 15, 1929.

Gad Jones,

District Attorney,

Wautoma, Wisconsin.
You say in 1927 your county board adopted a resolution

that the "county remove snow from all highways and
streets maintained by the county, during the winter season
so as to allow all customary modes of travel during such
period, and in the event of excessive snows and snow drifts,
only such roads be kept open for travel as in the judgment
of the highway committee and highway commissioner will
best serve the public."
You say that the amount appropriated for snow removal

has already been spent and there are still several miles of
road blocked with snow and the equipment of the county is
inadequate for opening them. You submit the following
questions, to which I make answers:

"1. Did the county, upon the adoption of the above reso
lution become responsible under sec. 84.07 (5) (b) for the
proper removal of snow to allow all customary modes of
travel over the highways and streets maintained by the
county?"

Yes, unless it thereafter relinquished such duty in the
manner provided in said section.

"2. Could the county board delegate to the highway com
mittee and the highway commissioner the authority giverf
to the board to relinquish snow removal?"

No. That is a discretionary power granted to the coun

ty board and the county board must exercise that discretion
based upon the particular conditions existing at any time.
See XVI Op. Atty. Gen. 829.

"3. Does the fact that the county appropriation has
been exhausted relieve the county from liability to the pub
lic for damages occasioned by accumulations of snow in the
highways?"
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No, if the accumulation was such as will make the county
liable under the statutes. In the case of Matson v. Dane

County, 172 Wis. 522, 526, the court said in relation to the
statutes making counties liable for insufficiency or lack of
repair of trunk highways:

"* * * These provisions clearly indicate that counties are
placed in the same relation and have imposed on them the
same legal duties respecting the maintenance of the state
trunk highways and liability for defaults in the perform
ance of such duties as were imposed on towns, cities, and
villages prior to these statutes. * *

"4. In cases where the expense of removing snow is not
unreasonable as defined in par. (d) of sec. 84.07 (5) can the
county board either by resolution or by action of any com
mittee relinquish snow removal upon any highway previ
ously adopted for winter maintenance, during the winter
season; or will the effect of its determination to so relin
quish be deferred to the succeeding winter?"

You will notice that the language of sec. 84.07 of subsec.
(5), par. (b), Stats., is that if the county board shall desire
to relinquish the snow removal during the succeeding win
ter, it may do so by resolution. If the action is taken by

the board at any time before any winter season begins the
winter following the adoption of the resolution of relin-
quishment would be the "succeeding winter" of the statute.

"5. Does the term 'all customary modes of travel' as used
in subsec. (5), of sec. 84.07 include travel by team and
sleigh?"
Yes.

TLM

Insurance—Workmen's Compensation—Plan for work
men's compensation participating policy does not infringe
antidiscriminatory statutory insurance provisions.

Februai'y 15, 1929.
E. W. Kitzrow, Secretary,

Compensation Insurance Board.

You submit a plan establishing a method of distributing
possible earnings of insurance premiums, collected through
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the sale of workmen's compensation insurance policies, to
the participants responsible for the earnings of an insur
ance company and request an opinion whether such plan in
volves or in any way infringes upon our antidiscriminatory
statutory insurance provisions.

The Plan

"The underlying theory of the plan, which is especially
designed to attract only such risks as uniformly develop
exceptional good, experience, is that
"(a) Profits will be divided only, between employers

whose experience develops a loss ratio of less than unity
minus management expense, i. e.,
"(b) Employers whose experience exceeds a loss ratio of

'1-E', will not partake of profits.
"(bb) Stockholders will be entitled to the first lien on

accrued profits, on any basis best calculated to fit the needs
of the insurance company, such as, by

1. The deduction from accrued profits of an agreed per
centage of such profit.

2. The deduction from profits of an agreed percentage
of premium income.

" (c) In all cases the factor 'E' will be understood to rep
resent 'Management expense' plus the agreed percentage of
profit as provided for by item (bb) (1).
"(d) By 'profits' is meant, monetary gain accrued in the

writing of 'workmen's compensation insurance' on account
of the loss ratio developed during a policy year, being less
than '1-E'.
"(dd) If desired an additional Reserve Fund—similar

in character to that described 'Underestimated Reserves'—
may be erected, for the purpose of charging off any under
writing loss which may accrue in any particular year or
years."

The plan is, in effect, participating, in that the profits
over and above the management expense plus the agreed
profit to stock owners of the company are distributed
among the policyholders in the degree in which the policy-
holders have enabled the company to show a profit, thereby
establishing an elastic measurement or experience rating
of the exposure or liability assumed by the company.
The plan does not infringe upon or affect the existing

schedule or merit, or experience rating plans as at present
aplied and is an independent distribution of profits which
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does not lend itself to any rebating or discrimination affect
ing our insurance provisions.
ML

Fish and Game—Public Officers—Conservation commis
sion has not power to require those who have hunting or
fishing licenses to wear button in plain view on breast or
cap while exercising privilege of license.

February 16, 1929.
Conservation Commission.

You have submitted an order signed by the state of Wis
consin conservation commission which provides in part as
follows:

"It Is Hereby Ordered that in addition to the license
prescribed by section 29.09, W. S., for the privilege of hunt
ing or fishing there shall be issued to every applicant en
titled to receive the same, a button, or visible license, bear
ing the same number as the license, which shall be worn on
the breast or cap in plain view while the licensee is exercis
ing the privileges that are conferred by said license.
"It Is Further Ordered that notice hereof shall be pub

lished in the official state paper, the Sheboygan Press, the
LaCrosse Tribune, the Superior Telegram and the Wausau
Record Herald."

You desire an opinion as to whether this order is legal
and in proper form. I have carefully examined the pro
visions of the statute relative to the powers of the state of
Wisconsin conservation commission and I find no provision
which provides either expressly or impliedly that the com
mission has the power to pass an order such as this. The
commission, of course, has no powers except those granted
to it by statute.
You are therefore advised that the order is of no effect.

If it is deemed desirable that an order such as this should
be made it is a matter to submit to the legislature to grant
additional powers to the commission by legislative enact
ment.

JEM
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Afproprmticns and Expenditures—State Historical So
ciety—Right of historical society to make rule imposing
penalty for keeping borrowed books or papers longer than
specified time or for damaging them and to use money to
repair or replace them considered.

February 18, 1929.

Marshall Cousins, President,
Historical Society,

Madison, Wisconsin.
I have at hand your letter of February 12, in which you

refer to an opinion of this office written by Mr. E. E. Bros-
sard on November 28, 1921, X Op. Atty. Gen. 1121, in which

it was held that under the law and rules of the society fines

or penalties imposed and collected for keeping books or
documents of the society longer than the time prescribed,
or for loss or injury to such books should be paid into the
state treasury, under the provisions of sec. 44.01, Stats.
You say such small fines were imposed to require a proper
return of the books so loaned, and in some cases you say the
books have been subject to hard usage and need some re
pairs, and you ask if such fine money can not be used by the
society for making such repairs and upkeep of the books
instead of being paid into the general funds of the state.
You say you understand that is the general method of con
ducting libraries by other societies where books and docu
ments are loaned out to individuals and you ask to have the
question reconsidered with that in view.

You are advised that without any rule or by-law of the
society on the subject, I think the opinion of the depart
ment was correct, but I see no reason why a society could
not adopt a rule or by-law imposing such fines or penalties
after requiring that they should be collected and used for
the repairing and upkeep of the books so damaged or lost.
I can see where the use of the fine money for the purposes
you have suggested would be a very proper method for its
expenditure, but the difficulty with that use of it under the
statute as it now exists is the express provision in sec. 44.01
that the society "shall hold all its present and future collec
tions and property for the state." I think under that ex
press language the society must report and account for the
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funds so received as fines, the same as any other money re
ceived by the society.
The fact that libraries generally have enforced such a

rule and used the fines collected for repairing and replacing
books would not justify that practice in this society with
out a change in the statute so as to authorize it, because
this society is under specific statutory regulation and you
must look to the statute for the above advice.

I think it would be a proper thing for the society to take
up with the legislature the advisability of amending that
section of the statute or the next section, expressly author
izing the society to make rules for loaning out books and
documents with the right to impose fines or penalties for an
infraction of the rule and expressly authorizing the use of
the money received for such fines in repairing or replacing
such books.

The legislature being in session at the present time, I
would suggest that you take it up with the proper commit
tee to have a committee bill introduced covering the subject.
TLM

Education—Blind—Person receiving blind pension upon
moving to adjoining county, may receive pension from such
adjoining county, which county shall be reimbursed for
compensation so paid first year by county where blind per
son previously had residence for one year.

February 18, 1929.

Wm. M. Gleiss,

District Attorney,

Sparta, Wisconsin.
Your letter to this department reads in part as follows:

"A. has received a blind pension for some years; at the
time of making application he was a resident of Monroe
county; he has moved to an adjoining county and will not
acquire the year's residence there for some time to come.
As I read sec. 47.08, I infer that he could receive aid from
the adjoining county and the same could be charged back to
Monroe county. Is the clerk within his rights to continue
the payments for one year after the blind man left Monroe
county, said blind man having been granted the usual blind
pension?"
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Subsec. (3), sec. 47.08, Wis. Stats., which contains the
blind pension provisions, reads as follows:

"Payments may be made by any county to any person
within and for the first year after such person takes up res
idence therein and the same shall be and constitute a charge
against the county wherein such person resided for at least
one full year before removal to the county which pays such
pension. The clerk of the county making such payments
shall certify to the clerk of such other county the amount of
the pension so paid quarterly, and the latter clerk shall
upon receipt of such certificate draw his warrant upon the
county treasurer of his county in favor of the county mak
ing such payment for the amount named in such certificate."

This department agrees with your conclusion that the
above section makes it the duty of Monroe county, the place
of residence of A. before moving to an adjoining county,
to reimburse the county paying such pension for the first
year of such removal from Monroe county.
The legislature undoubtedly intended that a blind person

who was in need of a pension should not lose the benefits of
a pension if necessity compelled him to move from one
county to another.

Since the blind pension statute has been rewritten, resi
dence of one year is required in a county before application
can be made for a pension. In order to provide a pension
for the year's time required before application can be made
in the new county, this provision undoubtedly was placed
into the statutes.

FWK

Apvfovriations and Expenditures—Automobiles—Truck
for maintenance purposes, to be purchased by state high
way commission, should be purchased through superintend
ent of public property, upon written approval of governor.

February 18, 1929.

Highway Commission.
Attention Mr. K. G. Kurtenacker.

Your letter relative to which you desire an opinion from
this department, reads as follows:

"This commission finds it necessary to purchase a Four
Wheel Drive truck to be used by it in connection with the
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maintenance of the state trunk highway system running
through the Menominee Indian reservation.
"The maintenance of this mileage is handled entirely by

this commission with forces employed by the commission
and equipment owned by the state.
"Before purchasing this truck we desire to have advice

from you as to whether or not this truck must be purchased
under the provisions of par. (4) of sec. 14.71 of the stat
utes or whether the fact that the truck is not required for
the general use of the commission but for some specific
maintenance purposes will give the commission the author
ity to purchase it direct the same as other pieces of main
tenance equipment."

Subsec. (4), sec. 14.71, Stats., reads as follows:

"Each department, board or commission, upon the writ
ten approval of the governor, may purchase necessary
trucks and automobiles for its general use, of such style
and make as it may determine. Such trucks and automo
biles shall be purchased through the superintendent of pub
lic property, pursuant to section 33.03."

In the absence of a statutory provision which would
exempt the purchase by the highway commission of trucks
and automobiles that are to be used for maintenance, from
the provisions of subsec. (4), the above statutory provision
must control.

From your letter it is clear the proposed purchase of the
truck is to be a purchase by the state highway commission
and for the exclusive use of the state highway commission.
The fact that it will be for a specific use, as determined by
the commission, and not for a general use, as provided in
the above quoted subsection, would not exempt, it seems,
such purchase from the provisions of this subsection. The

ownership of the truck will be in the state and it is specifi
cally provided that such trucks shall be purchased through
the superintendent of public property.

You are therefore advised that the purchase of the truck
should be made through the superintendent of public prop
erty, upon the written approval of the governor.
FWK

••UJ:'
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Bridges and Highiuays—Abutting property owners in
rural communities are not entitled to damages for change
in grade of highway.

February 18, 1929.
Highway Commission.

In your letter of January 9 you state that in eliminating
railroad grade crossings in rural communities it is neces
sary in some instances to change the grade of an existing
highway, and in other cases it is necessary to relocate the
existing highway and acquire a new right-of-way. You re
quest an opinion on the following questions:
(1) Where a change of the grade of an existing highway

in a rural community is made necessary by the elimination
of a railroad grade crossing, are the abutting property own
ers entitled to damages for such change in grade?
(2) Are owners of property needed for a right-of-way in

a railroad grade separation case entitled to receive, in addi
tion to the damages for the taking of the property, damages
which may ensue by reason of a grade in the new highway?

Sec. 195.19, Stats., authorizes the railroad commission,
in proper cases, to order the separation of grades in order
to eliminate dangers at railroad grade crossings. Subsec.
(2), of sec. 195.19, provides that the railroad commission
shall fix the proportion of the expense of the grade separa
tion "including the damages to any person whose land is
taken, and the special damages which the owner of any land
adjoining the public street or highway shall sustain by rea
son of such change in the grade of such street or highway
*  4e ifi »

In Henry v. La Crosse, 165 Wis. 625, 630, the court said:
"It is a well settled rule that where a change of grade is

made by authority of law and with due care the municipal
ity making the change is not liable for consequential injury
to abutting lots, unless expressly made so by statute or the
constitution."

There is no statute which makes a municipality or a rail
road company liable for damages to owners of property out
side cities and villages caused by a change of grade in a
public highway.
Both of your questions, therefore, are answered in the

negative.

SOA
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Public Health — Wisconsin General Hospital — Patient
who has lived longer than one year in county but has not
lived long enough in any town, village or city of such county
to acquire legal settlement therein has no legal settlement
in such county within contemplation of ch. 142, Stats., so
as to require such county to pay charges at Wisconsin Gen
eral Hospital.

February 20, 1929.

Victor W. Nehs,

District Attorney,
Neillsville, Wisconsin.

You have submitted the following statement of facts as a
basis for an official opinion:

"A certain party acquired a legal settlement in the town
of Reedbrook, Marathon county, on account of living there
one year continuously. He thereafter moves into Clark
county and lived in Clark county two years, but moved from
place to place so that he acquired no legal settlement in any
town, city or village by residence there one year. He has
applied for aid at Abbotsford in Clark county claiming his
legal settlement to be in Reedbrook township in Marathon
county and has been given aid.as a pauper. ̂ He now makes
application to be sent to the General Hospital at Madison,
and the question arises as to whether the county judge of
Marathon county or Clark county is obliged to send him to
said hospital."

Sec. 142.01, Stats., provides as follows:

"A person having a legal settlement in any county in this
state who is afflicted with a deformity or ailment which can
probably be remedied or advantageously treated, if he or
the person liable for his support is financially unable to pro
vide proper treatment, may be treated at the Wisconsin
General Hospital at Madison."

Sec. 142.02 reads thus:

"When the case of such person shall come to the notice of
a sheriff, county supervisor, town clerk, health^ officer,
health nurse, poor commissioner, policeman, physician or
surgeon or any public official, he shall and any teachei,
priest or minister may, file with the county judge of the
county wherein such afflicted person has a legal settlement
an application for his treatment at such hospital."
The statutes pertaining to legal settlements of this state

provide only for the acquiring of legal settlements in any
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town, village or city. See sec. 49.02. There is no provision
for acquiring a legal settlement in a county except by ac
quiring such legal settlement in a town, village or city of
such county.
The provision in the above sec. 142.02, that the applica

tion for treatment at the Wisconsin General Hospital be
filed "with the county judge of the county wherein such
afflicted person has a legal settlement" can, in my opinion,
mean only a county in which the patient has a legal settle
ment in some town, village or city of such county. The pa
tient may have lived in the county longer than one year,
but so long as he has not acquired a legal settlement in any
town, village or city of such county he has not a legal settle
ment in the county in contemplation of this statute.
That this is the correct interpretation is shown by the

provision of sec. 142.03 which contains the following:
* The county judge shall make investigation and

the supervisor for the town, village or ward of the legal
settlement of the person shall supply to the court, on re
quest all material information within his knowledge."

This clearly indicates that the lawmakers had in mind a
legal settlement in a town, village or city and if such muni
cipality is located within a given county, then of course the
patient has a legal settlement in that county, not otherwise.
The county judge of Marathon county should, therefore,
send him to the hospital.
JEM

Fish and Game—Perch—Opinion of February 15, 1929,
to effect that it is unlawful to ship green perch from Mari-
nette during closed season except first three days thereof is
not inconsistent with opinion in XI Op. Atty. Gen. 64, to
effect that rabbits lawfully taken in one county may be
transported and legally possessed in county where there is
no open season.

February 23, 1929.
Conservation Commission.
You state that one of the circuit judges at Milwaukee has

suggested to you that you ask for an official opinion on the
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question whether the opinion of February 15, 1029* to your
commission with reference to the transportation of green
perch from Marinette during the closed season except the
first three days thereof is consistent with the opinion in XI
Op. Atty. Gen. 64, where it is held that rabbits lawfully
taken in one county may be transported and legally pos
sessed in a county where there is no open season.
The reason for the rule in the latter opinion is therein

stated and the reason for the opinion in the former decision
is also given in said opinion. Sec. 29.47, subsec. (3), par.
(a). Stats., provides:

"No green fish of any variety shall be shipped from any
port located on outlying waters during the close season for
such fish, except the first three days thereof."

This is a special statute applying to green fish shipped
from any port located in Wisconsin. This includes Mari
nette and we contend that tfiis law is controlling. There
was no such statute expressly providing for rabbits when
the former opinion was given.
JEM

Corporations—Amendment to articles of organization of
Delaware corporation authorized to do business in this state
should be filed with secretary of state within thirty days
after its filing with secretary of state of Delaware and not
thirty days after filing with register of deeds of such state.

February 23, 1929.

Theodore Dammann,

Secretary of State.
You have submitted to this department correspondence

passed between the Hercules Powder Company, a Delaware
corporation, and your department in regard to a penalty of
?25.00 imposed under sec. 226.02, subsec. (5), Stats., for
failure to file in your office a certified copy of an amend
ment to its articles of incorporation within thirty days of
filing it in its home state with the secretary of state. The
amendment as appears from the letters was filed in Dela
ware with the secretary of state, November 28, 1928, and
with the register of deeds of said state on January 2, 1929,

* Page 55 of this volume.
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and it was offered for filing in your department on Jan
uary 3, 1929. You ask for an official opinion on the con
struction of this statute on the question involved.
The material part of said sec. 226.02, subsec. (5), reads

thus:

"All amendments to the articles of association or incor
poration made subsequent to the first filing with the secre
tary of state shall be certified to and filed in the same man
ner as the articles of association or incorporation, and shall
be so filed within thirty days after the same have been filed
with the secretary of state or other proper officer of the
state wherein the corporation is organized."

Under the facts appearing in the correspondence the
amendment was not offered for filing in your department
within thirty days after the same was filed with the secre
tary of state in Delaware. It is contended, however, by the

officers of the company that the provision in our statute
that the amendment be filed within thirty days after the
same has been filed with the secretary of state or other

proper officer of the state wherein the corporation is organ
ized, must be construed to the effect that the words "or

other proper officer" include the register of deeds and that
if the paper is filed in your office within thirty days of the
filing of the same with the register of deeds it must be held

sufficient.

We cannot agree with this construction. In an official
opinion to your predecessor, Elmer S. Hall, rendered on
March 20, 1922, XI Op. Atty. Gen. 239, it was held that
amendment to articles of organization of a Minnesota cor

poration to do business in this state should be filed with
the secretary of state within thirty days after its filing with
the secretary of state of Minnesota. The Minnesota cor
poration at that time raised the same question that the cor
poration of Delaware is now raising. They said that the
provision in our statute "or other proper officer of the state
wherein the corporation is organized" authorized the filing
within thirty days after the same had been filed with the
register of deeds. This department held otherwise. In that
opinion it was held, pp. 240-241:

"* * * The filing with the secretary of state of this
state must, in my opinion, be done within thirty days from
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the time of the filing, which corresponds with the filing with
the secretary of state in our state of an amendment to ar
ticles of incorporation. Whether the amendment has be
come eifactive when such filing is made here is not the ques
tion. The secretary of state of Minnesota corresponds to
the secretary of state of this state, while the register of
deeds of any particular county in Minnesota does not cor
respond with the secretary of state of this state and is not
the 'other proper officer of the state' referred to in subsec.
(5), sec. 17706.* * *" (Now sec. 226.02.)

You are therefore advised that you are properly imposing

the penalty under said section.
JEM

Corporations—Public Officers—Board of Normal Re
gents—Malfeasance—Corporation of which member of

board of normal regents is secretary cannot bid on state
work.

February 23, 1929.
Geo. B. Miller, Member,

Board of Normal Regents,
Eau Claire, Wisconsin.

In your letter of February 9 you state that you have been
told that by being a member of the state board of normal
school regents you have disqualified the firm of Hoeppner-
Bartlett Company from bidding on state work. You state
that you, of course, know that it does so in so far as state
normal schools are concerned but you would like an opinion
as to the situation in regard to other state work.

In an official opinion rendered by this department in Op.

Atty. Gen. for 1910, 607, it was held that a sale of land by
a justice of the supreme court to the state is not prohibited
by sec. 348.28, then sec. 4549, but since said opinion was
rendered the supreme court has held in the case of Menasha
Wooden Ware Co. v. Wiyiter, 159 Wis. 437, 452, that said
section applied, in the case of towns, to all town officers

and prohibits them from becoming interested in any con
tract with the town.

Following said decision of our supreme court, an official
opinion rendered by this department to the state board of
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control, VIII, Op. Atty. Gen. 300, held that all state officers
are prohibited from buying state property under penalty of
fine and imprisonment.
We have also held that a stockholder of a corporation is

interested in its contracts and if an officer of a city, such
contract is void, VII Op. Atty. Gen. 597.
On the above authorities I am constrained to advise you

that as a member of the state board of normal school re
gents you have disqualified the firm of Hoeppner-Bartlett
Company, a corporation of which you are the secretary,
from bidding on state work.
JEM

Trade Regidation—Trading Stamps—Coupon otherwise
illegal under trading stamp act which has stamped across
face of coupon "Premium offered not legal in Wisconsin" is
not in violation of state trading stamp act.

February 23, 1929.

C. S. Perry,

Ass^s^a■n^ District Attorney,
Milwaukee, Wisconsin.

' In your letter of February 7 you state that a Milwaukee
distributor of a Chicago product which is distributed in
packages, the exterior of which has printed thereupon a
coupon, illegal under the trading stamp act, desires to be
informed as to whether he can circulate such packages pro
vided an indelible stamp with the marking "premium of
fered not legal in Wisconsin" is stamped across the face of
the coupon on the outside of the package.

You state that it appears that these packages are made
up in great numbers for the manufacturer at Chicago, and
that it would seem to you that if such stamp is placed on
the exterior of the package it would be sufficient.

In an official opinion rendered by this department in X
Op. Atty. Gen. 821 it was held that a 'soap label containing
a premium offer does not violate our trading stamp law if
it distinctly states that offer is not good in Wisconsin. The
case upon which such opinion was predicated is parallel to
the one you submit. As was said in that case:

■

•-
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"* * * Certainly it cannot be claimed by any process of
construction that the label in question which expressly
states on its face that 'This offer is not good in Wisconsin'
entitles the Wisconsin purchaser to anything at all."

You are therefore advised that the trading stamp law is
not violated by such coupon.

JEM

Criminal Law—False Pretenses—Man who obtains

money under pretense of knowledge as clairvoyant may be

prosecuted under sec. 343.25, Stats., for obtaining money
by false pretenses or under sec. 348.351 as fortune teller.

February 25, 1929.
W. C. Crocker, Jr.,

District Attorney,
Eau Claire, Wisconsin.

You say a man came to Eau Claire jepresenting himself
to be a clairvoyant and advertised as such. You say one
man called and paid him $50 for advice which not only
was reading of the man's character, but also advice as to
how to improve his health. He gave a receipt for serv
ices rendered, the money to be returned if the person be
came dissatisfied.

In another case he represented to parties that he knew
exactly how certain stocks were going to increase in value
and that he could guarantee at least one hundred per cent
return within two months, and on such representation the
parties turned money over to him and he gave a note which
he explained was just evidence of their agreement and
was made payable two months after date with interest

at 6%, but before the expiration of the two months he had
disappeared.
You say there are ten or twelve cases where practically

the same scheme was worked and you ask if the man could
be convicted under sec. 343.25 of the Wisconsin statutes,
for obtaining money by false pretenses.
You are advised that I think he could if he made such

false pretenses in connection with his pretended knowl
edge of the mysteries of clairvoyancy and with intent to
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obtain such money by means of such assumed super-

knowledge and the person who br.ought it paid such money
because of such pretended super-power.

Clairvoyance as commonly practiced is a species of fraud
and from your description of this man's methods and the
results, he would seem to have been an expert at the busi
ness of robbing the public. I think the practice would

come clearly within the rule of some of the decisions cited
under that section of the statutes.

The man could also be prosecuted under sec. 348.351, as
a vagrant for fortune telling, but that is a minor offense.

TLM

Agriculture — Counties — Agricultural Associations —

County Fairs—Taxation—Several questions answered as

to power of county to appropriate money for county fair,
manner of its appropriation and limitations thereon.
County can issue tax deed for delinquent tax of any one

year.

Rules for returning delinquent general and special
taxes under sec. 62.21, Stats., stated.

February 25, 1929.
Jambs R. Durfee,

District Attorney,
Antigo, Wisconsin.

I have your letter of February 13 in which you state each

year your county has appropriated $5,000 under the pro
visions of sec. 59.86, Stats., to a fair association. You
say the fair association this year has a deficit of $6,675.61,
for which a note was given by the fair association to one
of the local banks and endorsed by some of the members
of the association. You then say you enclose a copy of a
resolution adopted by the county board appropriating
money for the payment of that note. You say the theory of

this resolution was that the appropriation was to pay an
indebtedness incurred by the fair association as an agent
of the county in the erection and maintenance of county
buildings upon the fair grounds, and a written opinion has
been given by a local attorney raising the following objec
tions to the validity of the appropriation.
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"1. For failure to comply with see. 59.77 in not filing an
itemized statement duly verified.
"2. Resolution illegal because it does not state to whom

payment of the money is to be made.
"3. Resolution is illegal because it requires the clerk and

county treasurer to transfer $5,000 set up in the budget for
1929 for fair purposes, over to the general fund, then to
pay it out for another purpose.
"4. Resolution is illegal because it provides for payment

of more than $5,000 for fair purposes in one year."
You ask for an opinion as to the validity of the resolution.
As already stated, the resolution was not enclosed but,

assuming that it was drawn in accordance with the pro
visions in sec. 59.86, Stats., I will make answer to the sug
gested objections as you request.

If this appropriation is in addition to $5,000 previously
appropriated, of course it is void, because under sec. 59.86
$5,000 is the limit that can be appropriated for all of the
purposes there specified.
I do not think the first objection is well taken, because

sec. 59.77 simply makes a general provision requiring
claims to be itemized and verified, but you will notice that
sec. 59.86 makes a specific provision for the amounts appro
priated to be paid by the county treasurer to the treasurer
of such agricultural society upon his demand and then pro
vides that he shall keep an accurate record of the expendi
tures thereof and to verify and file the same as therein pro
vided.

That manner of disbursing public funds may be open to
just criticism but it is a specific method prescribed for this
particular situation and made by the legislature which
made the general provision 'in sec. 59.77 and, of course,
under the general rule for construction the specific provi
sion controls the general provision. I might say this meth
od of disbursement is similar to the method of appropriat
ing money by municipalities for paying the expenses of
Memorial Day services and to many of the appropriations
by the state under the provisions of ch. 20.
I do not think the second objection is well taken because

sec. 59.86 specifically provides that when the appropriation
is made it shall be paid upon demand by the county treas
urer to the treasurer of such organized agricultural society
and it then provides how it shall be expended.



Opinions of the Attorney General 75

The third objection I do not really understand. I do not
see that it would be material how many funds it was trans
ferred to or passed through, for, under the provisions of
sec. 59.86, as soon as it was collected and appropriated, it
would be payable direct to the treasurer of such agricultur
al society upon his demand, so it would not hurt the tax
payer if it were transferred through several of the funds
as a mere bookkeeping proposition.
I think the fourth objection is well taken. The levy and

appropriation of public funds by counties for fair purposes
or to aid county agricultural societies is not strictly a coun
ty purpose and can be done only in the manner and for the
purposes specified in sec. 59.86 and, of course, it is limited
to not exceeding $5,000 in any one year for purposes so
specified. For that reason I think the resolution was void.

I might say that some of the opinions of this office as
cited in the Wisconsin Annotations under this section
would not apply to the present statute because it has been
changed to meet some of the objections there made.

You then ask:

"What are the remedies of the county where the tax is
paid upon real estate by the owner for every year excepting
one, and that year becomes delinquent and deedable * * *?"

You are advised that a tax deed may be issued for the
nonpayment of the tax for any year.
You then ask whether, where the city pays taxes assessed

in part for a special assessment and in part where the gen
eral tax becomes delinquent and the city treasurer puts the
total delinquent tax upon the delinquent roll, that proce
dure is correct. You are advised it is plain that such was
the purpose of the amendment of sec. 62.21 as made by
ch. 406, laws of 1927 and has been so construed in an opinion

of this office, XVII Op. Atty. Gen. 201.
TLM
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Live Stock—Rabies—IA\q stock sanitary board has pow
er to establish quarantine districts against rabies. Method
and effect discussed.

February 25, 1929.

Live Stock Sanitary Board.

You have asked to be advised as to your powers and du
ties to quarantine for rabies—^how it is done and the effect
thereof and if it can be done in a county or counties as a
unit or district.

You are advised that under the provisions of sec. 94.01,
subsec. (4), Stats., you have the power and it is made your
duty "to protect the health of domestic animals of the
state; to determine and employ the most efficient and prac
tical means for the prevention, suppression, control and
eradication of communicable diseases among domestic ani-
nals, and for these purposes it may establish, maintain, en
force and regulate such quarantine and such other meas
ures relating to the movement and care of animals and
their products, the disinfection of suspected localities and
articles, and the disposition of animals, as the board may
deem necessary; and to adopt from time to time all neces
sary regulations."

That is a very broad general power in the board and
would include the right to quarantine for rabies such terri
tory as you consider necessary.

Subsec. (5) of that section gives to the director of live
stock the power to act in cases of emergency when the
board is not in session.

Sec. 94.02 then prescribes what is to be done in case of
quarantine for rabies in order to put it into force, and the
effect thereof, and you will notice the law of quarantine
speaks of a district but it does not say of what the district
shall consist, so it would be for you to determine; and it
then says:

*  * The clerk of every town, city or village wholly
or partly within the quarantine area shall post in at least
three public places in his town, city or village such notices
of quarantine as may be furnished him by the department
of agriculture for posting."

That clearly indicates the extent of the district is to be
determined by the board and may include one or several
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towns, cities and villages or parts thereof as the board de

termines reasonably necessary to make it effective so they
could cover one or more counties or parts thereof as a dis

trict or districts, in which case you would furnish to the
clerk of each of the towns, cities and villages in the district
the required number of notices for him to post as provided

in sec. 94.02. In view of the fact that sec. 94.02 makes it

the duty of the sheriff and every constable, marshal and
other police officer to actively co-operate in rendering the
quarantine effective, I would suggest that you also send a
copy of the quarantine notice to each of said officers and to
the county clerk. When the quarantine is made effective
by the posting of the required notices, then the law says:

*  * all dogs within said district shall be kept se
curely confined or tied or held in leash or muzzled and in
the immediate control of the owner or keeper."

It further provides:

"* * * Any dog not so confined or tied and out of the
immediate control of the owner or keeper is declared to be
a public nuisance and may be killed by any person without
thereby incurring any liability."
TLM

Constitutional Laio — Counties — County Officers —
Amendment to sec. 59.15, subsec. (1), Stats., providing for
referendum vote on increase in salary of any county officer,
is not delegation of legislative power to electors of county
but is delegation of such power to county board subject to
condition that provision shall not go into effect until elec
tors of county have voted in affirmative in referendum vote.

February 26, 1929.
Frederick W. Cords,

Assemblyman.

You ask to be advised whether an amendment, by Bill No.
42, A., to subsec. (1), sec. 59.15, Stats., is constitutional.
Said section provides as follows, the underlined being the
amended part:

"The county board at its annual meeting shall fix the an
nual salary for each county officer, including county judge.
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to be elected during the ensuing year and who will be en
titled to receive a salary payable out of the county treasury.
No increase in the salary of any county officer shall become
effective until the ordinance providing for such increase
shall have been submitted to a referendum vote of the elec
tors of the county at a regidar election and a majority of
the electors voting thereon shall have approved such ordi
nance. The salary so fixed shall not be increased or dimin
ished during the officer's term, and shall be in lieu of all
fees, per diem and compensation for services rendered, ex
cept the following additions."

Art. IV, sec. 22, Wis. Const., provides:

"The legislature may confer upon the boards of supervis
ors of the several counties of the state such powers of a
local legislative or administrative character as they shall
from time to time prescribe."

In Meade v. Dane County, 155 Wis. 632, our court had
under consideration the validity of sec. 39/, Stats. 1913,
which provided that within twenty days after the passage
and publication of any ordinance or resolution of a county
board a petition signed by qualified electors of the county
equal in number to at least 20 per cent of all the votes cast
for governor in such county at the last preceding regular
election if filed with the county clerk and certified by him
to the county board, praying that the operation of such ordi
nance or resolution be suspended, the operation of such or
dinance or resolution, unless the same shall be an emer

gency resolution, shall be suspended, and that the board at
its next meeting shall consider such ordinance or resolution
and either repeal it or submit it to the electors of the county
at the next regular election or at a special election to be
called for that purpose and that if such ordinance or reso
lution shall be approved by the majority of the electors vot
ing thereon it shall take effect and be in force from and
after twenty days after the date of the election. The court
held this provision unconstitutional as relating to county
boards; that it was a delegation of legislative power to the
electors of the county instead of to the county board as au
thorized by the constitution.
The provision in your bill, however, is not of the same

nature. There it is provided that the increase in salary of
a county board shall not become effective until the ordi-
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nance providing for such increase shall have been submit
ted to a referendum vote of the electors of the county at a

regular election and the majority of the electors voting
^ thereon shall have approved such ordinance.

This comes under the rule laid down in State ex rel. Van
Alstine v. Frear, 142 Wis. 320,125 N. W. 961. It was there
held that the legislature may make a law to become opera
tive on the happening of a certain contingency or on the
ascertainment of a fact upon which the law makes or in
tends to make its own act depend, and that the question of
whether or not a general law shall become operative may
be referred by the legislature to a vote of the electors of
the state and such reference does not involve any delegation
of power to make a law, citing Smith v. Janesville, 28 Wis.
291.

It was also held that as to the right of referendum no
distinction between local and general laws is recognized in
our constitution and that there is no difference in principle.

In State ex rel. Attorney General v. O'Neill, 24 Wis. 149,
the court passed upon ch. 401, Private and Local Laws of
1869, entitled, "An act establishing a board of public works
in the city of Milwaukee," which act provided that it shall
be void unless accepted by a majority of the legal voters of
that city in a manner therein prescribed. Said act was so
accepted and the court held that it is valid.
From the above authorities I draw the conclusion that

your amendment is within the rule laid down by the above
cases. You do not delegate legislative power to the electors
of a county by your provision. The legislative power is
delegated to the county board to increase the salaries of the
county officers but that such legislation shall be subject to
the condition that the electors of the county approve of it.
This is permissive.
You are advised that we see no constitutional objections

to your amendment.
JEM



80 Opinions of the Attorney General

ChaHtable and Penal Institutions—Public Health—Wis

consin General Hospital—Charges of public patient in Wis
consin general hospital must be paid one-half by state and
one-half by county in which such patient has legal settle
ment; county cannot charge its share to town, village or
city of county in which patient has legal settlement.

February 26, 1929.

Olive J, Strang,

District Attorney,

Grantsburg, Wisconsin.
You state that Burnett county is under the town system

of taking care of its poor, instead of the county system;
that several persons have been committed to the Wisconsin
General Hospital at Madison under the provisions of ch.
142, Stats. You inquire whether one-half the charges for

such patients are chargeable back to the town of the resi
dence of the persons so treated, or whether they are to be
paid by the county.

Sec. 142.01, Stats., provides:

"A person having a legal settlement in any county in this
state who is afflicted with a deformity or ailment which can
probably be remedied or advantageously treated, if he or the
person liable for his support is financially unable to pro
vide proper treatment, may be treated at the Wisconsin
General Hospital at Madison."

In regard to the charges for such public patient, sec.
142.08, Stats., expressly provides:

"The net cost of caring for a certified patient shall be
paid one-half by the state and one-half by the county of his
legal settlement."

I find no provision in the statute which authorizes the

county to charge back to the town, village or city in which
the patient has a legal settlement. You are therefore ad
vised that the county must pay, and not the local munici

pality.
JEM



_  • .T.-f •--i; ^ • -■ 4'-. > -^ . .• ': .-•.54«

Opinions of the Attorney General 81

Indigent, Insane, etc.—Mothers' Pensions—Public Health
—Quarantine—Widow receiving mothers' pension may not
receive aid as indigent from commissioner of poor.

In case of need under quarantine judge is authorized to
increase mother's pension as emergency provision.

Family that is not pauper before quarantine may become
indigent so as to entitle it to public aid during period of
quarantine.

February 27, 1929.
Board of Health.

You have submitted two questions concerning aid given
in the form of a mother's pension for the necessities of life
while under a quarantine:

"First: For example, a widow with a number of chil
dren is receiving a pension of $30 a month. This pension,
with the work that the widow does, enables her to support
her family and herself. On account of scarlet fever this
home is quarantined which makes it necessary for the
mother to remain at home to take care of the sick children.
This cuts off her earning capacity. Thirty dollars a month
will not provide rent, fuel, and food. It is held by the
county commissioner of the poor that county aid cannot be
given to a person receiving a widow's pension, even under
circumstances of this type. If the contention of the com
missioner for the needy is correct, how can a widow with
a family under the circumstances be prevented from freez
ing or starving to death?

"Second: A family is self-respecting and by the great
est of care, self-supporting. A quarantinable, communi
cable disease attacks the family, which cuts off the earning
capacity of such family. A commissioner for the needy has
apparently held that such family not being paupers or in
digent prior to the time of sickness necessitating quaran
tine, and self-sustaining by the greatest of frugality prior
to the time of establishing quarantine, cannot be treated as
paupers or indigents after quarantine is established, al
though it is admitted that such a family has not enough re
serve to buy fuel and the necessaries of life during the
period of quarantine and therefore were liable to suffer for
the want of proper aid."

Answering your fi rst question I refer you to sec. 48.33,
subsec. (6), Stats., which provides as follows:

"The aid granted shall be sufficient to enable the mother,
grandparents or person having the custody of such children
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to properly care for the children and shall not exceed fifteen
dollars per month for the first child excepting in emergency
cases where the aid to such first child shall be left to the
discretion of the court and ten dollars per month for each
additional child. Such aid shall be the only form of public
assistance granted to the family excepting medical aid and
no aid shall continue longer than one year without reinves-
tigation."

You will note that in the last sentence it is provided that
such aid shall be the only form of public assistance granted
to the family excepting medical aid. Your commissioner of
the poor is therefore correct when he refuses to provide aid
in addition to the mother's pension to the persons in ques
tion. The proper procedure, however, is to apply to the
judge granting the mother's pension to increase the same
on the grounds that an emergency exists and such emer
gency will authorize the judge to give such support in the
form of mother's pension to take care of the situation.

Answering your second question, will say that it is my
opinion that the family who is not a pauper prior to quar
antine but has no means to supply itself with the means of
sustenance during the quarantine is indigent for the time
being, authorizing it to be treated as an indigent after the
quarantine has been established. Any other construction
would leave such family in want, which the statute contem
plates to obviate.
JEM

A'p'propTiations and Expenditures—School Distinct—
Transportation of School Child,ren—School district is not
entitled to be reimbursed under provisions of sec. 20.32,
subsec. (1), par. (c), Stats., for transportation furnished to
boy who has suffered loss of arm, but who has no other
physical disability.

February 27, 1929.

John Callahan, State Superintendent, .
Department of Public Instruction.

In your letter of February 11 you inquire whether a
school district may provide transportation for a boy whose
arm has been amputated, but who is not otherwise incapaci-
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tated, and be reimbursed for such transportation under the
provisions of subsec. (1), par. (c), sec. 20.32, Stats.

Subsec. (1) (c), sec. 20.32, Stats., provides:

"In the case of physically disabled children, who would
be as well served by the regular school, but who are unable
to attend-because of their physical condition, transporta
tion may be provided and the state shall reimburse the dis
trict for such transportation to an amount not to exceed
one hundred fifty dollars per child."

The legislature has prescribed that three requirements
must exist to entitle the school district to be reimbursed

under the statute. The child must be physically disabled,

he must be as well served by a regular school as a special
school, and he must be unable to attend because of his physi
cal condition. The first two requirements of the statute are
satisfied in the case you have presented. It is apparent,

however, that the third requirement does not exist. The
ability of the boy to attend school is not affected by the loss
of his arm. In accordance with the clear and unambigu
ous language of the statute, the school district cannot be

reimbursed for transportation, unless it appears that the
child is unable to attend school because of his physical dis
ability.

This opinion is limited to the facts stated in your request.
The question as to whether a child is unable to attend school
because of his physical condition depends upon the facts in
each particular case.
SOA

Avvropriations and Expenditures—Public Officers—
State Fair Advisory Board—State Fair—Member of state
fair advisory board acting as superintendent of speed at
state fair cannot be paid at rate of $500 per annum; can be
paid only $5.00 per diem for time actually so spent.

February 27, 1929.
W. A. Duffy,

Commissioner of Agriculture.
You state that for many years state fair management has

employed superintendents to have charge of various depart-
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ments of the state fair; that one of those so employed has
been a superintendent of speed, whose duty it is to direct
the harness racing and who, for many years, has been paid
$500 annually; that this person is required to devote consid

erable time to this work outside of the fair week.

You further state that you now wish to appoint a mem
ber of the state fair advisory board as superintendent of
speed and you ask to be advised whether the law permits
your paying him the usual compensation of $500 annually
in place of the compensation named in the statute for mem
bers of the state fair advisory board.

The state fair advisory board is created by virtue of sees.
93.05 and 93.06, Stats. In subsec. (1), sec, 93.06 the func
tion of said board is prescribed as follows:

"It shall be the duty of the commissioner of agriculture
to co-operate and advise with the state fair advisory board
on all matters relating to the conducting of the state fair,
and it is hereby made the duty of said board to advise and
assist said commissioner of agriculture in promoting the
state fair in all of its departments. * * *"

In sec. 20.60, subsec. (6), par. (a), under the subject of

state fair operation, after making an annual appropriation
of $255,000 for the operation of the state fair and other pro
visions, the statute provides:

"* * * Of this there is allotted to each member of the
state fair advisory board his actual and necessary expenses
incurred in the discharge of his official duties; but no com
pensation for services except a per diem of five dollars for
each day spent in assisting in the conduct of the state fair
under the direction of the department of agriculture."

From the above provision of the statute it clearly appears

that it is the duty of the state fair advisory board and all
its members to assist in conducting the state fair under the

direction of the department of agriculture. Any work that
is done for that purpose is part of the duties of such board
and its members. For this service compensation is pro
vided for at the rate of $5.00 per diem.
Any member of the state fair advisory board who assists

the commissioner of agriculture in the conducting of the
fair as superintendent of speed is doing something for
which the statute expressly provides he shall be compen-
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sated at the rate of $5.00 per diem. This provision of the
statute negatives the right to pay the said member of said
board at the rate of ?500 per annum.
You are therefore advised that the law does not perrfiit

you to pay such member of the board ?500 per annum as
superintendent of speed.
JEM

Bridges and Highways—Eminent Domain—Condemna
tion — Public Health — Slaughterhouses —Damages which
owner of land is entitled to in condemnation proceedings
for highway purposes are those specified in sec. 32.10, sub-
sec. (2), Stats., and do not include expense of moving build
ings from adjoining lands to nonprohibited area in order
to comply with requirements of sees. 146.11 and 146.12,
Stats.

February 27, 1929.

Frank B. Keefe,

District Attorney,

Oshkosh, Wisconsin.

In your letter of the 8th inst. you state:

"Winnebago county has instituted condemnation pro
ceedings to condemn certain property for public highway
purposes. A portion of the land sought to be condemned
belongs to the Oshkosh Soap Co., which company conducts
a rendering plant and slaughterhouse in the town of Osh
kosh. As present located this rendering plant and slaugh
terhouse is in a nonprohibited area, being more than the
required distance from a public highway. The proposed
road brings it within a prohibited area."

You request an opinion as to whether or not under the
provisions of sec. 146.11 and 146.12, Stats., the county will
have to pay as damages in the condemnation proceedings
the cost of removal of the plant aforesaid to a nonprohibited
area.

The sections cited by you prescribe what shall be pro
hibited areas for conducting slaughterhouses and rendering
plants and have no direct bearing on or connection with
chapter 32, Stats., on Eminent Domain. They merely pre
scribe certain health provisions, rules and regulations which
must be observed in conducting such lines of business.
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In my opinion, irrespective of the provisions of said sec
tion of our statutes, your question must be answered in the
negative.

In view of the fact that condemnation is a purely statu
tory proceeding, under which an owner's rights to the use
of his property are invaded for the benefit of the public, and
does not involve the voluntary surrender of property or in
terests therein, but is compulsory, and in its true sense is a
taking justifiable under the constitution because it is nec
essary to subserve the public, provision has been made by
statute for compensation on account of such invasion.

In substance, the land owner is allowed such sum in dam
ages as will make him as good financially as if the proposed
improvement had not been located on his land.
Under the provisions of ch. 32, Stats., and in particular

sec. 32.10 thereof, as construed by our court, a condemner
of private property for highway purposes must pay the fair
market value of the part or interest actually taken, plus the
owner's damage, if any, by reason of depreciation of the
fair market value of his adjoining land, in excess of bene
fits, if any assessed. Mihvaukee E. R. & L. Co. v. Becker,
182 Wis. 182.

In Blair v. Milwaukee E. R. & L. Co., 187 Wis. 552, 555,
the court said:

" * * * proceedings for condemnation for a right of
way, such as this, are wholly statutory, and what the. stat
ute provides is the controlling law of such proceedings."

In determining, therefore, what in the way of damages
or compensation the land owner in the instant case is en

titled to, he has recourse only to the provisions of sec. 32.10
(2), Stats., prescribing damages in condemnation of lands
for highways. That subsection reads:

'Tn the case of streets or highways, damages and bene
fits shall be assessed as to each parcel of land proposed to
be taken, and the excess of benefits over damages or dam
ages over benefits shall be stated. Benefits or damages
may be assessed or allowed against the lands which said
commissioners may deem benefited or damaged by the pro
posed improvement, and the amount of such benefits or
damages shall be determined by said commissioners in the
manner herein provided."
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Because of the foregoing-, I do not believe that the item
of cost or expense of removal of the plant in question to a
nonprohibited area is a proper element of damages or com
pensation which the owner thereof is entitled to in such
proceeding. That item might be many times the sum which
the statute entitles him to.

HAM

Crimmal Laiu—Fish and Game—Notice by owner forbid
ding hunting on his land is not sufficient if it is simply
printed in newspaper one issue, unless it can be shown that
person violating sec. 348.386, Stats., has actually read same.

February 27, 1929.

Frank B. Moss,

District Attorney,

Baraboo, Wisconsin.
You have asked the question whether it is sufficient for

a man, in order to prevent hunting upon his premises, to
simply put a notice in the paper for one issue, stating that
no hunting is allowed upon his land; whether such notice
would be sufficient under sec. 348.386. Said section con

tains the following:

" * * * owner or occupant of land may give the

notice provided for in this section by maintaining sign
boards, at least one foot square, containing such notice upon
at least every forty acres of the premises sought to be pro
tected, in at least two conspicuous places, or by giving per
sonal, written or verbal notice."

Notice by publication is not a notice in compliance with
this section of the statute, unless it can be shown that the
person who has violated the provision of that statute has
actually read the published notice. It is no notice to him
unless it can be shown that he was aware that the notice

had been published.
JEM
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Corporaiio7i8—Courts—Taxation—Service of process
may be made on secretary of state under provisions of sec.
226.02. subsec. (3), par. (f), Stats., in action brought to
recover personal property taxes assessed against foreign

corporation even though such corporation has removed all
of its property out of this state and has ceased doing busi
ness in state.

February 27, 1929.
Tax Commission.

The material facts presented in your letter of February
25, are as follows:

The F. Company, an Illinois corporation, was licensed to
do business in Wisconsin in 1923. In March, 1928, it filed
an affidavit of withdrawal with the secretary of state. The
company operated a store at Hudson. On May 1, 1927,

the city assessor of the city of Hudson made an assessment
of personal property belonging to the company, and a tax
in the amount of $217.16 was placed on the 1927 tax roll.
In June, 1927, the property of the company, consisting of
goods, wares and merchandise, was removed from Hudson.
The corporation denies any liability for tax, and refuses to
pay it. You inquire whether service of process in an ac
tion to recover the tax may now be made on the secretary
of state, under the provisions of subsec. (3), par. (f), sec.
226.02, Stats.

Subsec. (3) (f), sec. 226.02 provides that a foreign cor
poration, at the time it files its articles of association or in

corporation with the secretary of state,

"Shall constitute and appoint the secretary of state its
true and lawful attorney upon whom the summons, no
tices, pleadings or process in any action or proceeding
against it may be served in respect to any liability arising
out of any business, contract or transaction in this state,
and stipulate that service thereof upon the secretary of
state, or his assistant, shall be accepted irrevocably as a
valid service upon it, and that such appointment and stipu
lation shall continue in force irrevocably so long as any li
ability of such corporation remains outstanding in this
state."

The statute provides that service may be made in re
spect to any liability arising out of any business, contract
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or transaction in the state. It is clear that liability for the

payment of personal property taxes is one which arises out
of the doing of business in the state of Wisconsin. The per
sonal property belonging to the corporation was in exist
ence and located at Hudson on May 1, 1927. This prop
erty was used in the transaction of the corporate business,
and became liable for taxes at the time the assessment was

made. Subsec. (6), sec. 70.13.
The statute further provides that the appointment of the

secretary of state shall continue "so long as any liability
of such corporation remains outstanding in this state." No
argument is needed to show that liability for the payment of
the personal property tax of the company is now outstand
ing. Service of process may, therefore, be made on the
secretary of state, even though the corporation has removed
its property and has ceased doing business in this state.
Paulus V. Hart-Parr Co., 136 Wis. 601; Hunter v. Mut. Re
serve Life Ins. Co., 218 U. S. 573, 30 L. R. A. (N. S.)' 686;
Frazier v. Steel & Tube Co. of America, 132 S. E. 723; 45
A. L. R. 1442.

SOA

Intoxicating Liquors—Search—Search warrant to search
premises for intoxicating liquors issued on information
and belief is not valid; no evidence obtained while search

ing under it can be used on trial of accused.

February 28, 1929.
Arthur M. Sells,

District Attorney,

Florence, Wisconsin.
You say a search warrant was issued on information and

belief to search premises of A. When officers informed A
that his premises were to be searched for intoxicating li
quors A seized containers and smashed them on the floor.

Officers were successful in salvaging a part of the liquids,
and from the smell can testify positively that liquids at
tempted to be destroyed were intoxicating liquors. The of
ficers then made complaint before the justice of the peace
that pursuant to search warrant they searched the premises
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of A and found one ounce of intoxicating liquors, and that
A did unlawfully destroy and attempt to destroy said in
toxicating liquor by breaking the containers to prevent

complainant from finding any intoxicating liquors on said
premises. On preliminary examination A was bound over

to the circuit court for trial.

You say there is no question in your mind that the search

warrant in this case comes within the rule of Glodoivski v.

State, 220 N. W. 227. You ask if motion to suppress would
also bar the state from showing that while making a search
under the illegal search warrant, the defendant attempted
to and did destroy liquids in violation of sec. 165.21.
You are advised that I think it would, especially under the

rule of the decision in the case of O'Leary v. State, 220
N. W. 231 where the court said, p. 232:

"But, in view of the sharp conflict on the question
whether this witness did in fact purchase any liquor in the
home of the defendant, we are not able to say that substan
tial rights of the defendant were not prejudiced by the
proof of the facts disclosed by the testimony of the officers
who made the search. He is entitled to have his guilt or
innocence determined upon a trial in which the jury shall
have before them no proof of the facts discovered by the
officer who made the search."

I assume the facts you propose to prove on the trial
would be by the testimony of the officers secured while mak
ing the search that they saw him break the containers and

that they smelt, saw and tasted of the liquid spilled, and
that it was intoxicating liquor. But that knowledge of the
officer was obtained from the facts discovered by him dur
ing the search. The decision of the O'Leary case held that
defendant is entitled to have his guilt or innocence deter
mined upon a trial in which the jury shall have before them
no proof of the facts discovered by the officer who made
the search.

That is very broad language and would seem to cut off

all proof of facts discovered while making such a search.
Under that decision I think neither the liquors seized nor
the facts discovered while making the search by virtue of
unlawful search warrant could be testified to on the trial.

Having secured admission to the premises under or by
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reason of their claim to have a search warrant for the

premises, in my opinion there would be no question but that
it would be held that they were acting under their pretended
search warrants and they would not be permitted to dis

close what they saw or found or smelled.
TLM
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Public Officers—County Board Member—County Treas
urer—Member of county board is not eligible to be elected
by board to office of county treasurer during term as such
member.

March 1, 1929.
W. C. Crocker, Jr.,

District Attorney,

Eau Claire, Wisconsin.
You say the county treasurer in your county recently

died and the county board is meeting next month to appoint
a successor. The question arises whether or not a member
of the county board is eligible to be county treasurer if he
resigns after he is elected, or whether or not a member of
the county board is eligible to be appointed by the county
board if he resigns prior to the meeting of the board.
Your question is answered in the negative by sec. 66.11,

subsec. (2), Stats., which says:

"No member of a town, village, or county board, or city
council shall, during the term for which he is elected, be
eligible for any office or position which during such term
has been created by, or the selection to which is vested in,
such board or council."
TLM

Taxation—Income Taxes—Neither county officers speci
fied in sec. 75.60, Stats., nor county boards have power to
compromise delinquent income taxes legally assessed so as
to relieve taxpayer from payment of interest and penalties
that have attached by reason of such delinquency.

March 1, 1929.
N. H. Roden,

District Attorney,
Port Washington, Wisconsin.

You state that an income tax for the year 1925 (normal
tax and teacher's retirement fund surtax) on the tax roll
of 1926 against a certain individual was not paid, was re
turned delinquent, and still remains delinquent.
You inquire whether the district attorney, the county

treasurer and county clerk acting under the authority of
sec. 75.60, Stats., have power to compromise such delin-
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quent tax as far as the accrued penalties and interest there
on is concerned; and if not, whether the county board has
such power.

Your question, in my opinion, must be answered in the
negative.

1. It is only illegal income taxes that can be compro
mised, and there is nothing in your statement that indicates
that the tax in question is illegal. After an income tax as
sessment which the assessor thereof had jurisdiction to make
has become final and conclusive—that is, unless the assess
ment has been modified or set aside through the remedies
and by the administrative or judicial reviewing tribunals

provided by law—and has been placed upon the tax roll and
the roll delivered to the proper treasurer for collection, it
is a legal tax within the meaning of any provisions of law
authorizing the compromise of illegal taxes. The interest
and penalties attaching under the law to delinquent taxes
become a part of the tax itself.

See XIII Op. Atty. Gen. 294 and XV Op. Atty. Gen. 205
and the citations contained therein.

2. No income tax can be compromised by the county

officers or county board for any reason without the writ
ten approval of the assessor of incomes or of the tax com
mission by whom the assessment was made under the
provisions of the former statute, sec. 71.18 (4), Stats. 1925,
nor at all under the present law, sec. 71.18 (3), Stats.

FEB

Criminal Laiv—Threats to Accuse—Under sec. 340.45,

Stats., facts must show malicious threat, which must be one
with bad motive or purpose.

March 1, 1929.

Theodore A. Waller,
District Attomeij,

Ellsworth, Wisconsin.
You inquire whether the following statement of facts

shows a violation of sec. 340.45, Stats., being the statute
against threats to accuse of crime or injury. The state
ment follows:
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"Some time ago a certain type motor meter was taken
from my car in front of my office in . I have had
many people looking for same since that time.
"I have several letters and people call to see me giving

license numbers several times and each time we have looked
them up at office we find that it is the car you are
driving.
"In as much as you know what could happen in a case

of this kind I am giving you one opportunity to be cleared
as far as I am concerned, if you are here by Friday eve
ning, Nov. 23rd, and explain its being on your car and
return same paying "what expense I have gone to so far,
I will drop everything, otherwise I will have to ask the
sheriff for your arrest and it will be necessary for you to
explain in court.
"Please do not in any way dispose of motor meter as

there are plenty of witnesses and it will make it much
harder for you."

Sec. 340.45 provides:

"Any person who shall, either verbally or by any written
or printed communication, maliciously threaten to accuse
another of any crime or offense, or to do any injury to the
person, property, business, profession, calling or trade, or
the profits and income of any business, profession, calling
or trade of another, with intent thereby to extort money
or any pecuniary advantage whatever, or with intent to
compel the person so threatened to do any act against his
will or omit to do any lawful act, shall be punished by im
prisonment in the state prison not more than two years
nor less than one year or by fine not exceeding five hundred
dollars nor less than one hundred dollars."

You will note that the accused must maliciously threaten
to accuse another of any crime or offense, etc. A malicious
act has been construed by the courts to be one done without
just cause or one done with a wrongful purpose. 5 Words

and Phrases 4308.

Anderson's Law Dictionary defines "malicious":

"Characterizes an act not only when it arises from per
sonal spite, but when there is a wanton and intentional
injury, when it is willful."

Bouvier defines a malicious act as "a wrongful act, inten
tionally done, without cause or excuse."

Another definition given in 5 Words & Phrases 4308 is:
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"A malicious act is one committed in a state of mind
which shows a heart regardless of social duty and fatally
bent on mischief—a wrongful act intentionally done, with
out legal justification or excuse."

I am of the opinion that the letter with the above state
ment cannot be characterized as a malicious act or a malici
ous threat. There is an excuse for the letter. It gives

the party addressed the opportunity to show that the writer
is mistaken, if he is, and gives him an opportunity to do
so before action is brought. This does not show malice or
bad faith as the statute contemplates.
JEM

Agriculture — Words and Phrases — Dealers — Store
which is one of chain of stores selling nursery stock is act

ing as dealer within meaning of ch. 96, Stats.

March 2, 1929.

Department of Agriculture.

Attention E. L. Chambers, State Entomologist,
You request an opinion as to whether chain stores selling

nursery stock in Wisconsin are acting as agents or as
dealers within the meaning of sees. 96.33 to 96.44, Stats.,
inclusive.

Sec. 96.44 reads, in part, as follows:

"(1) Every dealer before selling nursery stock in this
state, or soliciting orders for nursery stock within this
state, shall secure a dealer's certificate, * * *"
"(2) Nonresident nursery men and dealers desiring to

solicit orders for nursery stock in this state shall file a cer
tified copy of their home state certificate * * *"
"(3) All agents selling nursery stock, or soliciting or

ders for nursery stock, shall secure from the state entomol
ogist and carry an agent's certificate bearing a copy of the
certificate held by the principal. Said agent's certificate
shall be issued only to agents authorized in writing or upon
request of their principal * * *"

Sec. 96.33 contains definitions of terms used in this
chapter. No definition is given as to what constitutes an
agent, nor what constitutes a dealer. The only reference
to either of the terms is:
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"The term 'dealer' shall not include a grower of nursery
stock." Subsec. (5), sec. 96.33.

Funk & Wagnalls New Standard Dictionary defines a
dealer:

"One who deals with others; specifically, a trader; as, a
dealer in coal."

"To deal" is defined:

"To have business relations, mutual intercourse, or deal
ings with a person, or be interested in the buying or selling
of something; with a person, in an article; as, we deal with
Mr. X; to deal in coal."

A store, as one of a chain of stores, selling nursery stock
is, in my opinion, acting as a dealer within the meaning
of the term in this chapter.
FWK

Criminal Law—False Swearing—Fish and Game—It is
doubtful whether prosecution can be successfully main
tained for perjury or false swearing where applicant for
license has not read application but has signed oath before
county clerk.

Mai'ch 4, 1929.
Conservation Commission.

You state that recently one of your conservation wardens
arrested a man for perjury or false swearing and you sub
mit the following:

"In some cases the county clerks have not read the appli
cation for license to the parties applying for same. When
the county clerk has not read the application for same to
the applicant but the applicant signs the statement, is the
application binding as an oath?"

I have found no decision of our court passing upon the
question submitted by you. The general rule which is laid
down in the books is as follows:

"Where a witness swears to a thing of which he con
sciously knows nothing, he is guilty of perjury, although it
it true. It is not, however, necessarily perjury for one to
swear to an affidavit of which he does not know the con
tents. In order to fasten upon him the guilt of perjury, he
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must have known that he did not know its contents, and
made the affidavit notwithstanding. Perjury may also be
assigned as to what a man has sworn that he thought or
believed; the difficulty, if any, being in the proof of the
assignment." 30 Cyc. 1404-1405.

The practice of the county clerks is loose and is intoler
able. Whether a conviction could be sustained is in my
opinion very doubtful unless facts appear that the witness
is actually sworn and knew that the statement he swore to
was false.

JEM

Courts — Taxation ~ Drainage Districts ~ In action
against county asking that sale of lands made by county
treasurer be declared illegal and void and tax certificates
issued upon such sale to county be canceled and set aside,
district attorney should make motion that county treasurer
and his bondsmen, town treasurer and his bondsmen,
drainage commissioners, and town be made parties to
action to settle all questions involved in one litigation.

March 5, 1299.
Morris Barnett,

District Attorney,
Kenosha, Wisconsin.

With your recent letter you enclose a copy of a complaint
in a suit by some real estate owners in your county against
the county of Kenosha. The facts alleged in said complaint
and other relevant facts are well stated by you in your
letter as a basis for an opinion. They are as follows:

"The plaintiffs bought the property in question on the
18th of October, 1921, and at that time the absti'act, which
was examined by our municipal judge, showed no delin
quent taxes. However a drainage ditch was put through
the land by the Root River Drainage District which was
completed in 1920 as w^e are infoimied. The former OAvners
paid drainage tax assessments for four years prior to 1921
and after the present owners purchased it two assessments
were made and both returned delinquent by the town treas
urer of Paris to the county treasurer. One in 1921 in the
sum of $552.00 and the other in 1923 in the sum of $1444.-
03; sales were made and tax certificates bid in by the
county for these amounts in 1922 and 1924 respectively.
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The county treasurer gave credit to the town of Paris for
these delinquent drainage taxes which in our opinion was
contrary to law and which we know has been passed upon
in VIII Op. Atty. Gen. 783.
"The main contention of the plaintiffs is that these tax

certificates should be set aside for illegal sale because the
statutes have not been complied with. Section 89.35, sub
section (2) states that 'assessments for construction
*  * * and repairs * * * shall be a first lien upon the
lands assessed from the time of the recording of the order
of confirmation of the court in the office of the register of
deeds of the county in which the lands are situated.' An
examination of the records of that office discloses that not
one order of confirmation of any assessment was ever re
corded. I have read the authorities carefully and I am
inclined to believe that ho lien was acquired until the stat
ute had been complied with and that therefore the sales
are void.
"If this conclusion is correct then the question is:

Whose duty was it to see that those records were filed?
The statute does not state although I believe that it was
the duty of the commissioners and if so I believe they
should be made party defendants to this suit. I am also
of the opinion that the county treasurer and the town treas
urer should be joined as party defendants.

"Section 89.37, subsection (4) (b) states: 'The county
bidding in such drainage assessment certificates shall not
be held or required to pay therefor, or be in any manner
held liable thereon, but shall hold and sell and assign the
said certificates in trust for the benefit of the drainage
district.' However the Root River Drainage District was
wholly dissolved several years ago."

You inquire whether these delinquent tax sales are illegal
and void and if so, in our opinion, who is at fault and
should be made a party defendant to the suit if anyone.

It is the rule of this office not to write an official opinion
on questions that are in litigation before the circuit courts
and sometimes other courts and which it is the duty of
such court to pass upon. We have been informed in the
past that the trial courts are opposed, as a general r.ule,
to our giving such opinions, as it often embarrasses them
in their decisions, especially if they find that they must
come to a different conclusion than that at which we have
arrived. The question whether the tax sales are illegal
and void is a question that must be passed upon by the
trial court in the case against your county.
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Wc therefore cannot give you an official opinion on that
phase of your question other than to say that we agi-ee
with you as to the theory of the case or the defense that
should be made by your county and we would, if in your
place, put up the defense and try to sustain it by evidence
and argument that said tax sales are illegal and void. We
would advise you further that we believe you should make
a motion in the circuit court on an order to show cause
based upon an affidavit setting forth the facts in your
position as above stated in your letter and such other facts
as you believe will help the court in drawing a correct
conclusion, together with the complaint in the case that
the following parties should be made parties defendant in
this action by the plaintiff: the drainage commissioners
who neglected to record in the office of register of deeds
the order of confirmation by the court as provided in sec.
89.35, the town of Paris of your county, the town treasurer
and his bondsmen and the county treasurer and his bonds
men. These parties are either necessary parties to the
litigation or proper parties and should be made parties to
the action so as to settle the whole controversy in one
action.

JEM

Public Officers—Constable—County Board Member
Offices of constable and member of county board are incom
patible.

March 5, 1929.
Paul B. Conley,

District Attorney,
Darlington, Wisconsin.

I have your letter of February 28, in which you ask if
the offices of member of the county board and constable of
a city are incompatible, and you say you think they are but
would like to be advised by this office.
I think your opinion is correct. Under the provisions of

ssc. 60.55, subsec. (22), Stats., a constable shall receive

"all his necessary disbursements actually made for board
and conveyance of prisoners, to be settled by the county
board; and when any person accused of any criminal
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offense shall escape his custody or pursuit, without fault
or negligence of the constable, and the district attorney shall
certify that such pursuit was necessary and proper, the
county board may, in their discretion, on being satisfied
by proof that such escape was not the result of the care
lessness or negligence of the constable, allow a fair compen
sation for the time and necessary expense incurred in such
pursuit."

Under the provisions of sec. 360.36, all warrants are
addressed to the sheriff or the constable of said county and
the constable is authorized to serve the warrants the same
as a sheriff and can charge legal fees therefor. All such
fees must be audited by the county board, so that, as a
member of a county board he would have to help audit his
own bills. For that reason I think the offices are incom
patible.
TLM

Fish and Game—Prisons^Parole—PuUic Oj^cej-s—Jus
tice of peace has not power to parole or place on probation
adult person found guilty of violation of fish and game law.

March 6, 1929.

Matt Patterson,

Acting Conservation Director.
You ask to be advised whether a justice of the peace has

a right to parole any man who has been convicted of a
violation of the fish and game laws. You state that "some
time ago a justice found a man guilty of a violation of
the fish and game laws and sentenced him to thirty days
in jail, then paroled him. Has a justice a right to do this?"

Sec. 57.05, Stats., provides that a minor convicted in any
court for a misdemeanor or a felony for the first time for
which the prescribed penalty does not exceed ten years may
be placed on probation.
Under sec. 57.04 an adult may be placed on probation

who has been convicted of a misdemeanor by a court of
record.

I am not aware of any provision which authorizes a jus
tice of the peace, whose court is not a court of record, to
parole or place on probation an adult person who has been
convicted for a misdemeanor.

JEM
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Automobiles — Counties — Insurance — County may ac
cept coverage against liability imposed through operation
of automobiles and trucks used by county highway depart
ment with mutual insurance company.

March 7, 1929.

James R. Durpee,
District Attorney,

Antigo, Wisconsin.
In your letter of February 19 you inquire whether your

county has the power to take out liability insurance iipon
the automobiles and trucks owned by the county highway
commission department with a mutual insurance company.

In view of the statutory provisions governing mutual
insurance companies, it is clear that your county may
accept coverage by a mutual company.

Subsec. (3), sec. 201.11, Stats., provides:

"Any mutual insurance company may issue policies to
any public or private corporation, board or association in
this state and ♦ * * is authorized to make applications,
enter into agreements for and hold policies in any mutual
insurance company."

The statute in express language applies to any public
corporation, board or association. The county is clearly
included within the terms of the statute.

SOA

Military Service—Soldiers' Memorial Hall—Title to col
lection in memorial hall is in hall, not in state.

March 7, 1929.

Jesse S. Meyers, Custodian,
MemoHal Hall.

You inquire in whom the title of the collections in me
morial hall vests. Ch. 45 which makes provision for the
memorial hall, "dedicates" the same to the soldiers and
sailors who served in Wisconsin commands in all wars from

the Civil down to the World war.

The word "dedicate" has a definite meaning. Funk &
Wagnalls New Standard Dictionary gives the following
meaning:

"To set apart solemnly for some sacred purpose."
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In 8 R. C. L. 881, "to dedicate" has been defined:

"The act of devoting- or g-iving- property for some proper
public object and in such manner as to conclude the owner.
Mankato v. Willard, 13 Minn. 13, 97 Am. Dec. 208."

Of paramount importance in all decisions where the
word "dedicate" has been defined is that by such dedication
the oivnership has been concluded.

Sec. 45.01, Stats., concludes the title to memorial hall as
to the state. It is dedicated to the soldiers and sailors.

The provision that the superintendent of public property
shall provide suitable rooms for such memorial hall un

doubtedly gives him the authority for good reason to pro
vide other suitable rooms than those now occupied. Me
morial collections therein are the property of the memorial,
and perpetual care is provided for in sec. 45.04. It seems
to have been the intention of the legislature that this me

morial hall, care for the memorial hall and the collections
therein, should run into perpetuity. A careful study of

• sees. 45.01 to 45.05, would indicate that collections made
by memorial hall belonged to the memorial hall, unless, of
course, memorial hall had made other arrangements in in
dividual instances. It may be imagined, of course, that
for some occasion a certain relic.may have been borrowed
for the purpose of adding to the display on that certain
occasion. Except for such arrangement, title to collection
made is in memorial hall, to whom the gift was made, and
not in the state.

FWK
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Education—Legislature—Legislative Counsel — Milwau
kee school board has no authority to employ legislative
counsel or agent.

Milwaukee school board has no authority to employ at
torney of its town, separate and distinct from city attorney,
to advise and act for board in legal matters.

Milwaukee school board has no authority to expend any

portion of state, county or city school funds in paying sal
ary and expenses of superintendent's assistant who acts a^s

legislative counsel.

March 7, 1929.

0. G. Munson, Chief Clerk,
Senate.

The following opinions are given in response to the re
quest contained in senate resolution No. 12, S.: '

1. The Milwaukee school board has no power or author
ity to employ a legislative counsel or. agent.

2. The Milwaukee school board has no power or author
ity to employ an attorney of its own, separate and distinct
from the city attorney of the city of Milwaukee, to advise
and act for the school board in legal matters.

3. The Milwaukee school board has no power or author
ity to expend any portion of the state, county or city school
funds in paying the salary and expenses of a legislative
counsel or agent under the following quoted resolution
adopted by such school board on February 5, 1929:

"Resolved, That a superintendent's full time assistant-
ship be and is hereby created in classification K, beginning
at the annual salary of §3120, and that the superintendent
be and is hereby requested promptly to appoint to that posi
tion a person qualified to act as legal and legislative assis
tant; * *

Following are the reasons:

1. It is well settled law that a school board has only such
powers as are conferred expressly by statute or by neces
sary implication to execute the powers expressly given to
it. State ex rel. Van Straten v. Milquet, 180 Wis. 109;
Iverson v. Union Free High School District, 186 Wis. 342;
24 R. C. L. 565.
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The Milwaukee school board is created by, and its pow
ers are defined in ch. 459, Laws 1907, and amendments
thereto. Sec. 1 of that act gives to such board, "the gen
eral management, control and supervision" of the public
schools in Milwaukee, and sec. 18 provides, among other
things:

"The board shall be governed in all things by the school
laws of the state, except as they are altered or modified by
this act."

Sec. 16, relating to purposes for which taxes may be ex
pended, reads in part as follows:

"* * * The * * * tax and the entire school fund
of the city shall not be used or appropriated directly, or in
directly, for any other purpose than the payment of the
salaries of the superintendent of schools and his legally
authorized assistants, the secretary of the school board, and
legally qualified teachers whose appointment is confirmed
by said board and such employes as the board may deem
necessary, * * *".

Nowhere in such act or in the general school laws is any
express power given to the Milwaukee school board to em
ploy a legislative representative. There being no express
or affirmative statutory authority for such employment,
can it be said that such power or authority necessarily is
implied for the purpose of executing the express powers
given to the board, or that authority for such employment
is found in the language "and such employes as the board
may deem necessary?"

All the express powers given to the board relate to the
management, control and supervision of the schools. The
entire purpose of the legislative act in question has to do
07ily with schools and school management. The only em
ployes which the school board is authorized to hire are such
as are generally and customarily connected with the educa
tional force or the physical plant of the school system—a
superintendent, assistant superintendents, supervisors, as
sistants, principals, teachers and janitors.

It seems clear that the work of the proposed legislative
counsel or agent would be in no way related to the manage
ment, control and supervision of the public schools under
the jurisdiction of the Milwaukee school board. Such a
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legislative counsel would attend sessions of the legislature,
appear before committees thereof, and generally keep track
of the activities of the legislature—duties in no way re
lated to the ordinary processes of education or the fiscal
management of the physical plant of the school system. As
advisor to the school board with respect to pending legis
lation, the major portion of his labors would be performed
in and about the legislative halls at the capitol, far from
the jurisdiction of his school board employer, and his duties
would be in no way akin to the duties imposed upon and
generally performed by school employes. The school dis
trict over which the school board has jurisdiction, "is but
the agent of the state for the sole purpose of administering
the state's system of public education." Iverson v. Union
High School District, 186 Wis. 342, 353.
No authority for the employment of a legislative counsel

can be inferred from the words "and such employes as the
board may deem necessary," for to do so would be to infer
that the legislature intended to provide for a representative
to advise it—the legislature—how to administer its own

business, which is not a reasonable inference.
2. Neither the act creating the Milwaukee school board

nor the general school statutes expressly empower such
school board to employ an attorney of its own, separate and
distinct from the city attorney of the city of Milwaukee,
to advise and act for the school board in legal matters.
This lack of power or authority was recognized and con
ceded by the Milwaukee school board itself, as evidenced
by a request transmitted to the 1927" legislature by such
school board, asking to be given the power to appoint its
own attorney. Such request was contained in bill No. 417,
A., introduced on March 10, 1927, and indefinitely post
poned on April 21, 1927. From such indefinite postpone
ment the further inference may be drawn that the legis
lature did not intend that the Milwaukee school board have

such power.
Other evidence that the Milwaukee school board does not

have such authority is found in the validation act, consti
tuting ch. 592, laws of 1911, w^hich legalized the employ
ment, some years previously, of attorneys and the expendi
ture of money for their employment, by the Milwaukee
school board.
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The history of school legislation affecting the schools in
the city of Milwaukee shows a clear intention on the part
of the legislature that the city attorney for the city of Mil
waukee shall be the legal advisor of and attorney for the
school board. Sec. 7, ch. 459, laws of 1907, expressly pro
vides that contracts made by the school board shall be
approved by such city attorney; and over a period of years,
in various courts, the city attorney has acted as the attor
ney for such school board.

3. It having been determined that the Milwaukee school
board has no power or authority to employ a legislative
counsel, it follows that the school board has no power or
authority to expend money for that purpose. This lack of
authority controls whether the expenditure is made direct
ly or circuitoLisly. The board, having no authority to em
ploy a legislative counsel, has no authority to employ any
one serving in that capacity. The name, therefore, applied

to one serving as legislative counsel, is immaterial; such
employment is illegal. A superintendent's assistant, act
ing as legislative counsel, would be acting illegally and
money paid him would be paid illegally.
FWK

Physicians and Surgeons—Osteopaths—In 1920 Nebras
ka statute required three year course in osteopathy and
surgery for license, while Wisconsin required four year
course. Wisconsin state board of medical examiners is
therefore not authorized to issue license to Nebraska appli
cant based on his Nebraska liconse under sec. 147.17, Stats.

March 8, 1929.

Board of Medical Examiners.

You state that at a meeting of your board you considered
an application for license to practice osteopathy and sur
gery upon the basis of reciprocity; that the applicant had
graduated from the Des Moines Still College of Osteopathy
in 1920 and has completed a three year course which was
the full requirement for graduation in osteopathy for that
school at that time; that he was licensed after examination
by the Nebraska stats board and his endorsement from that
state showed that he had successfully passed an examina-
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lion in the required subjects, including surgery. Nebras
ka's requirement at that time was a three year course.
You inquire whether under the above-mentioned facts

your board may exercise its discretion and legally license
an applicant in osteopathy and surgery upon the basis of
the three year course.

Under sec. 147.17, Wis. Stats., it is provided:

*  * The board may license without examination a
person holding a license to practice medicine and surgery,
or osteopathy and surgery, in another state, if in such state
the requirements imposed are equivalent to those of this
state, upon presentation of the license and a diploma from
a reputable professional college," etc.

Under sec. 1435a, subsec. 2, Stats. 1919, it was pro
vided :

"* * * Applicants desiring to obtain a license to prac
tice medicine, surgery or osteopathy shall, in addition to
the satisfactory evidence of having acquired the prelimi
nary education herein designated, present a diploma from
a reputable college or school of medicine and surgery or of
osteopathy and surgery; * * * A college or school of
medicine and surgery or of osteopathy and surgery main
taining the standard of preliminary education hereinbefore
designated and requiring at least four courses of eight
months each before graduation shall be deemed reputable."

It thus appears that a reputable college of osteopathy
and surgery in this state in 1920 was one having a four
year course. You state that Nebraska at that time re
quired only a three year course.
In view of this fact I am of the opinion that you are not

authorized to issue a license by reciprocity for the license
presented by the Nebraska applicant.
JEM
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Public Officers — Totvn Treasurer — Taxation — Forest
crop lands are exempt from general taxation, including
loans made to school districts, but are subject to public
assessments or special improvements such as taxes of
drainage district, for weed cutting, etc.
Town treasurer is not obligated to notify owner of fact

that tax is due, giving time when it should be paid.

March 8, 1929.

Conservation Commission.

You have submitted some questions concerning the ad
ministration of the forest crop law as contained in ch. 77,
Stats.

Your first question reads as follows:

"(1) Are any special assessments levied after lands are
officially placed under the forest crop law legal, such, for
instance, as the levy of a weed cutting tax. Are any spe
cial assessments, such, for instance, as drainage tax or
levies for road or school bonds which have become obliga
tions against all property in a drainage district, or in a
taxing jurisdiction, and which have become obligations
prior to entry of forest crop law collectable after such lands
become forest crop lands."

In a late official opinion of this department, XVII Op.
Atty. Gen. 615, it was held that forest crop lands within
the provisions of ch. 77, Stats., becoming and remaining
such prior to the first Monday in August of any year are

exempt from taxes for that year under irrepealable levy
made by school district or other municipality at time of
obtaining loan from state trust fund under ch. 25, Stats.,

or incurring of indebtedness under ch. 77, Stats., and from
other general taxes.

In sec. 77.04, subsec. (1), we find the following pro
visions concerning forest crop lands:

"* * * Such lands shall thenceforth not be assessed
or tax levied thereon as provided in chapter 70 of the stat
utes entitled 'Assessment of Taxes,' but shall be subject to
annual specific taxes as hereinafter pro^^ded."

The .specific taxes provided by said ch, 70 are an annual
tax of ten cents per acre, payable to the town treasurer,
and severance taxes on wood products cut and removed,
payable to the state treasurer.
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I find no provision, however, in the statute which ex
empts forest crop lands from taxes for special improve
ments which are assessed against the land on the principle
of benefits accruing to said lands.

Expense for weed cutting and a drainage tax or levy for
expenses in a drainage district are still applicable to such
lands.

Your second question reads:

"(2) We would like your opinion on the procedure neces
sary for the payment of the per acre to the town treas
urer. Is the town treasurer obligated to send a bill to the
owner of forest crop land or does the obligation rest with
the owner without notice from the town treasurer within
the tax paying time, to pay his taxes automatically on the
basis of per acre according to the acreage of the gov
ernment plat."

The owner of such forest crop land is required to pay
his taxes to the town treasurer as provided in sec. 77.05.
I find no provision in the statute requiring the treasurer to
notify the owner by mail or other notice that the tax is due.
You are therefore advised that the town treasurer is not

obligated to send a bill to the owner of forest crop lands.
JEM

Public Officers—Superintendent of Public Property—It
is mandatory that superintendent of public property let
concessions for restaurant, barber shop and cigar stand.

March 8, 1929.
F. X. Ritger,

Superintendent of Public Property.
In your letter of March 5 you ask:

"1. Is it mandatory that the superintendent of public
property let concession for restaurant or other concession
if the need of such concession is no longer required or if,
in the opinion of the governor, chief engineer and super
intendent of public property, the space occupied by such
concessionaire is required for offices, vaults or storage pur
poses?"

Sec. 33.03, Stats., referring to the powers and duties of
the superintendent of public property, provides in part:

'Said superintendent is empowered and it is his duty:
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"(11) To let concessions for periods not exceeding two
years for the operation.of a restaurant, barber shop and
cigar stand in the capitol under such terms and conditions
as will in his judgment be most favorable to the state, and
secure efficient and economical service."

The legislative language is mandatory in form—that is,
it is the dzity of the superintendent of public property to let
concessions for the operation of the restaurant, barber shop
and cigar stand, and there is nothing in the statute which
would justify a construction that the language, although
mandatory in form, is discretionary in fact. It follows,
therefore, that it is mandatory that the superintendent of
public property let the concessions for the restaurant, bar
ber shop and cigar stand notwithstanding the fact sug
gested by you that the space may be required for other
purposes or the need for the concession may be considered
as no longer existent.
ML

Public Lands—Taxation—Where tax certificate or tax
deed issued thereon is void because lands were located in

. Indian reservation and therefore not taxable, tax title
claimant's remedy, if any, is against county for refund of
money paid and interest under provisions of sec. 75.22, etc..
Stats., not against state for refund of .money paid by origi
nal patentee.

March 11, 1929.

A. D. Campbell, Chief Clerk,
Commissioners of Public Lands.

You at first advised that a patent was issued by the state
for state lands for lot 2, section 16, township 40, range 5
east, which was then located in the Lac du Flambeau Indian
reservation in Vilas county, and that you were confident
that the title to said lot was not in the state at the time it
was sold because of its location in said Indian reservation
and for that reason the patent was void and the only ques
tion, you thought, was the right to refund and the statute
of limitations and the date from which interest should be
computed.
I agreed with your conclusion that the patent was void

under such decisions as Wisconsin v. Lane, 245 U. S. 427,
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and United States v. Stearns Lbr. Co., 245 U. S. 436, and a
number of other cases holding that principle for they seem
to settle the law as to sections 16 lands, located in those In
dian reservations, on the theory that they wei'e otherwise

disposed of within the meaning of the enabling act.
You now say that first request for an opinion was based

upon the theory that the patentee was making the claim
for a refund, but you now submit a letter which shows that
the lands had been taxed, returned delinquent, and sold by
the county and tax deeds were issued thereon to the tax
certificate purchaser and that such tax deed claimant is the
person requesting a refund from the' state- and thinks he
is entitled to a refund of the amount paid to the state by
the purchaser with interest thereon from the time of such
payments or from the time when it was established that the
state had no title.

On this new information you are advised that this tax
title claimant has no relation to the state or to the money

paid to the state or the right to its refund. His relation
ship to the property is based entirely on this tax certificate
and tax deed and the money he paid therefor was not the
money paid to the state, but the money paid to the county
for the certificate. If his tax certificate and deed were

void his right and remedy would be for the refund of the
money paid with interest under the provisions of sec. 75.22,
etc., Stats. That remedy of course is against the county
and not the state and the question of interest and statute
of limitations provided in those statutes would apply to
such claim and not the statute applicable to void patents.
TLM
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Constitutio7ial Law — Peddlers — Taxation — Chain

Stores—It would be violation of both state and federal con

stitutions to impose tax upon gross receipts and license fee
on some merchants and dealers in enumerated classes of

articles and merchandise and not upon others, discrimina
tion being based solely upon the number of stores or mer
cantile establishments conducted by owner.

March 12, 1929.
Assembly Committee on Taxation.

You have submitted Bill No. 258, A., entitled "relating to
taxes and licenses on chain stores," for an opinion as to the
constitutionality of its provisions.
The bill proposes to add a ne\y section to the income tax

law (ch. 71, Stats.) to be known as sec. 71.28, and also a
new section to ch. 129 (relating to licenses of peddlers,
transient merchants, showmen, secondhand dealers, etc.) to
be known as sec. 129.50.

Sec. 71.28 would impose upon "every person, firm or cor
poration owning or operating, within this state, five or
more retail stores or mercantile establishments selling or
dispensing groceries, meats, bakery products, fruits and
vegetables, hardware, automobile supplies, furniture, dry
goods, tobacco and cigars, or drugs, a tax equal to five per
cent of the gross receipts of each such store"; and sec.
129.50 would require each such person, firm or corporation
to pay, in addition to the tax imposed by said sec. 71.28,
an annual license fee of §500 ($250 if licensed subsequent
to July first in any year).

Said proposed sec. 71.28 purports to be an exercise of the
taxing power, and said proposed sec. 129.50 of the police
power, of the state.

While reasonable classifications of persons and property
for revenue purposes, under the taxing power, and of per
sons and businesses for the purpose of regulation thereof in
the interest of the public health, safety, morals or the
general welfare, under the police power, may constitution
ally be ma.de, I am of the opinion that a classification such
as is made by this bill, based solely on the number of
establishments which may be owned or operated by any

person, firm or corporation within the state, is arbitrary,
is not based upon real differences affording a reasonable
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basis of classification, and would therefore be void as vio
lating the provisions of both the state constitution (art. I,
sec. 1; art. IV, sec. 31, 6th; art. VIII, sec. 1) and the
United States constitution (amendment XIV, sec. 1) which,
briefly stated, guarantee equality of rights before the law
and prohibit class legislation and the denial by the state of
due process of law or equal protection of the law to any
person (firm or corporation) within its jurisdiction.
The opinion would be the same whether the number of

stores were fixed at more or less than five, and is based
upon decisions of the supreme courts both of this state
and of the United States construing and applying to the
constitutional provisions referred to, too numerous to be
reviewed here.

The primary purpose of the bill plainly appears to be not
to raise'revenue for the maintenance of the government
nor to guard the public health, safety, or morals, or in the

interests of the general welfare of all the people, but, on
the contrary, is to protect some of the merchants in the
state against the ordinary competition of others engaged
in the same business by imposing discriminatory taxes and

license fees upon the latter and not upon the former. As
the supreme court said in the late case of John F. Jelke Co.
-V. Emery, 193 Wis. 311, 323:

"* * * In some cases a proper exercise of the police
powers results in advantage to a particular class of citizens
and to the disadvantage of others. When that is the prin
cipal purpose of the measure, courts will look behind even
the declared intent of legislatures and relieve citizens
against oppressive acts where the primary purpose is not
the protection of the public health, safety, or morals.
Yick Co. V. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30
Lawy. Ed. 220, and cases cited in notes, p. 541."
FEE
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Elections—Public Officers—County Superintendent of
Schools—Candidate for superintendent of schools is quali
fied to run for office although certificate to teach will expire
before end of term.

March 12, 1929.
L. W. Bruemmer,

District Attorney,
Kewaunee, \yisconsin.

The gist of your question is as to whether or not a can
didate for the office of county superintendent of schools,
who has a certificate entitling him to teach in the public
schools of this state, is qualified to run for the office even
though the certificate expires before his term, or, as you
put it "which certificate will expire approximately one year
from this date."

Sec. 6.23, subsec. (5), Stats., as far as applicable, pro
vides that the county clerk shall in no case place the name
of a person on the ballot as a candidate for the office of
county superintendent unless he complies with certain
things which you do not inquire about and unless he files
in the office of the county clerk "a copy of a certificate en
titling him to teach in any such school." The certificate to
teach need not be coterminous with the term of office.

If he complies with this provision his name should go
oil the ballot.
JWR

Indigent, Insane, etc.—Military Service—Soldiers' Re
lief Commission—Civil y/ar widow who receives pension
from federal government but who does not receive amount
sufficient to provide for her care and support is eligible to
receive relief from soldiers' relief commission.

Wife of world war veteran who has been deserted by her
husband is eligible to receive aid from soldiers' relief com
mission.

Wife of ex-soldier who is now receiving treatment at gov
ernment hospital is eligible to receive aid from soldiers'
relief commission.

March 12, 1929.
Frank B. Kbefe,

District Attorney,
Oshkosh, Wisconsin.

In your letter of February 16 you request an opinion on
the following questions:
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1. A, a civil war widow, is receiving a pension from the
federal government which is not quite sufficient to provide
for her care and support. Is the soldiers' relief commis
sion authorized to grant her aid?

2. B, a world war veteran, has deserted his wife and sev

eral small children. A warrant is out for his arrest. His

wife has applied for aid from the soldiers' relief commis
sion. Would the commission be authorized to grant her

aid under these circumstances?

3. C, is an ex-soldier receiving treatment at a govern

ment hospital. His wife applies for aid for herself and
minor children. Can the commission grant aid direct to
the wife or must it be upon his application and paid direct
to him?

1. Sec. 45.12, Stats., provides for the creation of the
soldiers' relief commission. Sec. 45.14, Stats., provides
that after the commission is satisfied that a person is en
titled to assistance it shall fix the amount to be paid to such

person.

The funds to be expended by the soldiers' relief commis
sion are provided by sec. 45.10, Stats. This section im
poses on the county board the duty to levy a tax "for the
purpose of providing relief to needy soldiers, sailors or
marines, who performed military or naval service for the
United States in time of war, the indigent wives, widows,
minor and dependent children of such deceased soldiers,
sailors and marines, * * *"
The statutes make provision for the relief of needy

soldiers, sailors and marines, and for the relief of indigent
wives and widows. A person is indigent within the mean
ing of the statute, even though not entirely destitute. 1
Op. Atty. Gen. 308.

Your first question is answered in the affirmative. The
widow of the civil war veteran, while not destitute, is nev
ertheless entitled to receive relief under the statutes.

Your second and third questions are also answered in
the affirmative. The statutes in express terms provide

that aid may be given to indigent wives of soldiers, sailors
and marines. The mere fact that the husband of one of

the wives has deserted her and the husband of another is
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confined in a government hospital in no way affects the
rights of the respective wives to obtain relief from the com
mission.

SOA

AgHculUire—Dogs—Counties—LisbiMiy of county for
injury to "domestic animals" by dogs as fixed by sec. 174.11,
Stats., is confined to those animals enumerated in subsec.
(4) thereof; does not include rabbits.

March 12, 1929.
Vekn C. Lewellen,

District Attorney,
Green Bay, Wisconsin.

In yours of the 8th inst., you request an opinion upon
the following statement, viz.:

"Claims have been filed with the county clerk and
brought to the attention of the county board of Brown
county for damages sustained by dogs to domestic animals
under sec. 174.11, Wisconsin statutes 1927.

'^'Sec. 174.11, par. (4), is as follows:
" 'The amount allowed by the county board upon any

such claim shall in no case exceed one hundred dollars for
each horse, mule or bovine, or thirty dollars for each sheep,
goat or swine, or three dollars for each fowl'
"The problem that has arisen in this county is to the

amount of allowance for damages done by dogs to rabbits.
As you know the value of rabbits runs from 25^ to $75. I
am wondering, however, if the county board would not be
restricted under this section from paying in excess of $3.00,
as fowls also may have a greater value than the $3.00 allow
ance."

As I read your request it is for an opinion on the question
as to whether or not rabbits (even the tame variety) come
within the legislative phrase "domestic animals" as the
same is used in subsec. (1), sec. 174.11, Stats., which so far
as is here material reads:

"The owner of any domestic animals (including poultry)
*  * *, injured or killed by a dog or dogs may within ten
days after the owner shall have knowledge or notice there
of, file a written claim for damages with the clerk of the
town, village or city in which the damage occurred.
*  ♦ ♦ Upon presentation of such claim the supervisors
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of the town, the board of trustees of the village, or the
common council of the city, or a committee appointed for
that purpose by the supervisors, the board of trustees or
the common council shall promptly investigate said claim
*  * * and shall within thirty days after the filing of
such claim make, certify and return to the county clerk
said claim, * * * and the amount of damages suffered by
the owners of said animals."

In my opinion such last quoted subsection, standing
alone, would undoubtedly include rabbits, domestic house
cats, and possibly many other animals. However, in order
to arrive at the true legislative intent as to what animals
may be included in the phrase "domestic animals" as there
used, subsec. (4) of the same section must be read in con
nection therewith, and when the two subsections are read
together they form very persuasive argument that only
those animals specifically enumerated in subsec. (4) were
meant to be included in such phrase.
The liability created by sec. 174.11 is purely a statutory

one and by the express terms of the last subsection thereof,
subsec. (4), you will observe that the county board is speci
fically restricted to an allowance of not to exceed, the
amounts and in the cases of the "domestic animals" enum
erated therein.

No one will deny that the common house cat is a domes
tic animal in the fullest sense of the word, yet it is not the
"domestic animal" spoken of in sec. 174.11, Stats. Web
ster's New International Dictionary defines the word "cat"
after the following fashion, viz.:

"A carnivorous quadruped which has long been kept by
man in a domestic state as a pet and for catching rats and
mice. It appears to have originated in Egypt * * * and
is not known in a wild state, nor can its origin be certainly
traced to any existing wild species." (Italics ours.)

I think that you will quite readily agree with me that some
breeds of the house cat, such as the Angora or Persian,
bring a price on the market far in excess of those quoted
by you for rabbits, and yet, in my opinion, no one would
have the hardihood to seriously contend that the injury or
destruction of a house cat by a dog would form the basis
of a legal claim upon or against the. "dog license fund"
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imdei* the provisions of said section of our statutes, al
though with equal propriety might such a claim be urged
as in the case of rabbits.

Disallowance by the county board, however, of a so-
called "rabbit claim" under said section would in no wise
affect the dog owner's liability to the claimant for the in
jury or destruction of his rabbits.
In passing upon a claim for damages based upon the

destruction of three deer killed in a city park by dogs, this
department held, and for the same reason here assigned,
that the claim could not be allowed by the county board
under the provisions of said sec. 174.11, Stats. See XVII
Op. Atty. Gen. 625. For your attention I am herewith en
closing a copy of such opinion.

Because of the foregoing, it must be held that rabbits are
not "horses," "mules," or "bovine," neither are they
"sheep," "goats," or "swine"—not even are they "poultry"
or "fowl"—and their injury or destruction by dogs does not
form a legal basis for damages under said section of our
statutes.

HAM

Banks and Banking—Plan for redistribution of bank
stock among active shareholders through liquidation and
formation of new corporation held impracticable.

March 12, 1929.
C. F. Schwenker,

Commissioner of Banking.
You state that a certain bank in this state desires to re

distribute its stock among active shareholders because a
substantial amount is now held in estates, and you ask this
question:

"Can a bank vote to liquidate, and the same officers and
active shareholders be incorporated in a new bank under
the same name, and distribute the stock of the new corpor
ation among active shareholders, and take over all the as
sets and liabilities of the old bank and pay the stockholders
who do not become stockholders of the new bank a fair and
just price for their shares?

It is impossible to redistribute the bank stock by the
method suggested.
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The officers and active shareholders could, of course, file
application for the formation of a new banking corporation
under the provisions of sec. 222.01, Stats. Their right to
proceed, however, would depend upon obtaining the certi
ficate of approval from the commissioner of banking. The
name of the new bank, however, could "not be in any ma
terial respect similar to the name of any bank existing or
which may have heretofore existed in the same county or in
any adjoining county within the radius of fifty miles.
(Par. (b), subsec. (2), sec. 221.03.)

Sec. 221.24, Stats., provides the method for liquidating
banks by vote of the stockholders. If the bank in ques
tion should be liquidated under this provision, the creditors
of the bank would be paid and the remaining assets dis
tributed among the stockholders. There would be no as
sets and liabilities which a newly organized bank could take
over; and of course it is absurd to attempt to pay the share
holders of a liquidated bank a fair and just price for their
shares. Not all objections to the plan have been discussed;
enough has been indicated, however, to show its impracti
cability.
ML

Elections^Public Officers^County Superintendent of
Sc/i-ools—Candidate for office of county superintendent of
schools is entitled to have his name placed upon ballot if he
files copy of certificate entitling him to teach in school in
which he taught.

March 13, 1929.

Fulton Colliff,

District Attorney,

Friendship, Wisconsin.
You inquire whether the county clerk should place the

name of one 0. on the ballot as a candidate for county su
perintendent of schools. You state that C. has taught for
several terms in a rural school in your county and for a
period of over eight months; and that he has a first grade
certificate issued by the present county superintendent.

Subsqc. (5), sec. 6.23, Stats., reads as follows;
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"In no case shall a county clerk place the name of any
person upon such ballot as a candidate for the office of
county superintendent of schools unless such person shall
have filed in such clerk's office at least twenty-five days be
fore the day of election at which such superintendent is to
be elected, proof of having successfully taught in one or
more of the public schools of this state, for a period of eight
months, and a copy of a certificate entitling him to teach in
any such school, or of a certificate known as a county su
perintendent's certificate."

The county clerk is given the specific duty not to place
upon the ballot the name of a candidate for the office of
county superintendent of schools unless such candidate has
complied with the requirements mentioned in the statute
just quoted. While the county clerk acts in a ministerial
capacity, and should not and in fact cannot pass upon the
sufficiency of the "proof" (I Op. Atty. Gen. 535) which
the candidate files, the county clerk must, without passing
upon the sufficiency thereof, determine whether the candi
date has filed what the statute demands. The clerk's ques
tion—whether "in any such school" in the requirement that
"a copy of a certificate entitling him to teach in any such
school" refers to the school in which he taught or whether
"in any such school" refers to any public school in the state,
is therefore, proper. It is the opinion of this department
that the phrase, "in any such school" refers to the school
in which the candidate taught rather than to one of the
public schools throughout the state. What the legislature
intended is certainly not clearly expressed, and an argu
ment might be made for either construction, as the phrase
is used in the statute. Neither does the history of this sec
tion or of sec. 39.01, subsec. (2), which section provides for
the qualifications for eligibility for the office of county su
perintendent of schools, furnish any enlightenment.
In construing the statute providing that writs of quo war-

ranto might be issued in certain cases, and "in any such
case the writ aforesaid may be issued upon the suggestion
of the attorney general," it has been held:

"* * * Upon every principle of grammatical rela
tion and obvious meaning, we must intend that the legisla
ture [by the use of the words 'in any such case'] had in view
the cases specified in the same section immediately preced-
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ing the final clause. It was of these it had been speaking,
and it was of these it was continuing to speak." Common-
ivealth V. Burrell, 7 Pa. (7 Barr.) 34, 37.

Likewise, in the present case, the legislature had been
speaking of the candidate's filing proof of having success
fully taught in a school, and it seems altogether probable
that this was the school referred to by "such school."

If the candidate, therefore, files what he claims to be a
copy of a certificate that entitled him to teach in the school
where he taught, his name should be placed upon the ballot
if he has otherwise satisfied the requirements.
FWK

Legislature—Public Officers—Impeachment—Vague, in
definite charges against public officer held not to require im
peachment proceedings by assembly.

March 13, 1929.

Chas. B. Perry, Speaker,
Wisconsin Assembly.

You have submitted to me a copy of a series of so-called
charges against a state officer, which were addressed to you
as speaker of the assembly; and you ask whether the
charges are sufficient in form and substance to require ac
tion on the part of the assembly in the institution of pro
ceedings for impeachment, under the provisions of sec. 1,
art. VII, Wis. Const.
The so-called charges are a confused collection of indis

tinct accusations without any attempt at particularization.
They are too vague to enlighten the accused official as to the
nature of the offenses charged so as to enable him to pre
pare an adequate defense. In my opinion they do not war
rant any action on the part of the assembly.
JWR
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Elections—Public Officers—County Superintendent of
Schools—Whole number of electors in county superintend
ent's district which determines number of signers on nomi
nation papers does not include electors in cities which are
not within county superintendent's district.
Mortgages, Deeds, etc.—Conveyance of land or interest

therein should be acknowledged in order to be entitled to
be recorded in office of register of deeds.

March 14, 1929.
Harold W. Hartwig,

District Attorney,
Watertown, Wisconsin.

You inquire whether, in determining the number of sign
ers on the nomination papers for the office of county su
perintendent of schools, the number should be computed ac
cording to the number of electors voting for governor in
the entire county including the cities that are exempt from
the county superintendent's district, or whether such num
ber should be computed by considering the vote cast in the
county exclusive of such cities. Subsec. (5), sec. 39.01,
Stats., reads as follows:

"Cities which have a city superintendent of schools shall
form no part of the county superintendent's district, shall
bear no part of the expense connected with the office of
county superintendent of schools; and shall have no part in
the determination of any question or matter connected with
or arising out of said office, nor shall any elector or super
visor of such city have any voice therein."

Subsec. (4), sec. 5.26, relating to the number of signa
tures necessary to nomination papers, reads in part as fol
lows :

"Such nomination papers shall be signed * ♦ ♦ jf
for a candidate other than a judicial candidate, to be voted
for throughout a county, district, or other division less than
the state, or within a city or ward, by at least three per
centum and not more than five per centum of the whole
number of electors voting therein for governor at the last
preceding general election, but in no case by less than fif
teen voters. *

The first statutory provision quoted excludes from a
county superintendent's district certain cities. The
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quoted portion of subsec. (4), sec. 5.26 provides that nomi
nation papers shall be signed by at least three per centum
and by not more than five per centum of the whole number
of electors voting for governor in such district at the last
preceding election. There is no conflict or no ambiguity in
the statutory provisions, unless one were to consider a
county superintendent's district the entire county, thus ig
noring the provi.sion which specifically excludes therefrom
certain cities from such county superintendent's district.
You are advised, therefore, that the required number of

signers on the nomination papers is to be determined from
the number of electors voting for governor at the last pre
ceding general election in the county exclusive of the cities
exempt from the county superintendent's district.

You inquire also whether an agreement for the convey
ance of land to a county, containing no acknowledgment,
may be recorded by the register of deeds. A conveyance
of land must be acknowledged. Sec. 235.01, Stats., pro
vides in part as follows:

'Conveyances of land * * * may be made by deed
signed and sealed * * * and acknowledged

The purpose of recording is to furnish constructive no
tice to subsequent purchasers, and sec. 235.49 provides:

"Every conveyance of real estate * * * which shall
not be recorded as provided by law shall be void as against
any subsequent purchaser in good faith and for a valuable
consideration of the same real estate or any portion thereof
whose conveyance shall first be duly recorded."

In order to furnish such constructive notice,

" * * * the record of a deed or other instrument in
writing, which is entitled to be recorded by the laws of this
state, affecting the title to real estate, must show upon its
face that the instrument recorded was so executed and
acknowledged (italics ours) as to be entitled to record;
*  *

This section clearly shows that the legislature intended that
the acknowledgment or proofs of the execution of a deed
should be spread upon the records, in order to make such
record a valid record under the statute.
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" * * * If the record need not show a proper acknowl
edgment in order to render it constructive notice, then it
need not show any acknowledgment at all. ♦ * * The
recording act was made to protect purchasers of real es
tate, and every purchaser who invokes the protection of the
record against purchasers in good faith and for a valuable
consideration, must see to it that he has his deed so re
corded as not only to show that it was perfectly executed,
but that it was so acknowledged as to entitle it to record.
*  •* * Under this section, %ve think that a deed, to be re
corded as provided by law, must have recorded with it an
acknowledgment or proof which shows that it is entitled to
record. * * *" Girardin v. Lampe, imp., 58 Wis. 267,
270, 271.

You are advised, therefore, that a conveyance of land
should be accompanied by an acknowledgment and, without
such acknowledgment, such conveyance is not entitled to
be recorded by the register of deeds.
You ask a third question, but in view of the answer to

question No. 2, your last one becomes unimportant and is
disregarded.

FWK

Insurance—Provision in physician's and dentist's liability
policy indemnifying against any claim or suit for damages,
assault, slander, libel, undue familiarity, anaesthesia, hallu
cination, personal restraint, malicious prosecution, replevin
of property, or any other claim or suit for damages alleg
ing breach of professional duty, and further indemnifying
against any claim or suit for return of professional fees is
against public policy and therefore illegal.

March 14, 1929.
Insurance Department.

The material facts presented in your letter of December
13, 1928, are as follows:

An insurance company engaged in the business of insur
ing physicians and dentists against liability for malpractice,
proposes to incorporate in its policies the following cover
ages :

1. Against any claim or suit for damage for assault, slan
der, libel, undue familiarity, anaesthesia hallucination, per-
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sonal restraint, malicious prosecution, replevin of property,
or any other claim or suit for damages alleging a breach of
professional duty.

2. Against any claim or suit for return of professional
fees.

The company in question is licensed to do business or lia
bility insurance as defined in subsec. (5), sec. 201.04, Stats.
You inquire whether the proposed coverages are legal under
the provisions of this section.

Subsec. (5), sec. 201.04 provides that an insurance cor
poration may be formed for the purpose of "Liability in
surance. Against loss or damage by sickness, bodily in
jury, or death by accident of any person, and against loss
or damage to the property of any person by accident, for
which loss or damage the insured is liable."

The statute authorizes two separate and distinct cover
ages. It authorizes personal liability insurance where per
sonal injury is suffered or death ensues. It also authorizes
personal liability insurance where loss or damage is inflicted
to property. The proposed coverages do not purport to in
sure against damage to property. Therefore, if the cover
ages are authorized, they must be authorized by the first
subdivision of the statute.

The first subdivision of the statute is designed to author
ize insurance against loss or damage caused by negligence.
The negligence of a physician or dentist is ordinarily termed
"malpractice." Manifestly, the section is broad enough to
include such coverage. The proposed coverages are not in
any sense designed to insure against negligence. Some of
the items of coverage, such as assault, slander, undue famil
iarity, personal restraint, and malicious prosecution, are de
signed to insure against the consequences of a wilful act.
The same is true as to the item of anaesthesia hallucination,

which is simply a coverage against assault. The intent of
the legislature was not to permit the insurance against the
consequences of wilful acts, but to provide for insurance in
cases of negligence. It is the opinion, therefore, of this de
partment, that these specific items of coverage are not in
cluded in this statute.

The items of coverage against replevin of personal prop
erty, and against any claim or suit for return of professional
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fees are not designed to insure against negligence. The

item of coverage against any other claim or suit for dam

age, alleging a breach of professional duty, stands upon the

same basis. These items are in the same category with the
other items, and are not authorized by the statute.

The proposed coverages are illegal and void upon another
ground. It is now well settled that even in the absence of

a statutory prohibition, insurance against the consequences
of an illegal act is contrary to public policy and void. 4
Joyce on Insurance, sec. 2531; 6 R. C. L. 712; Oivens v. Hen-
derscn Brg. Co., 215 S. W. 90; Burt v. Union Centl. L. In

surance Co., 187 U. S. 362; Northwestern Mut. L. Insurance

Co. V. McCue, 223 U. S. 234, 38 L. R. A. (N. S.) 57; Arnold
V. Clifford, 2 Sumn. 238; Hayden v. Davis v. Hopkins, 3
McLean 276.

As pointed out, the proposed coverages insure against
the consequences of wilful acts. They do not purport to
insure against the consequences of negligence or accident.
Several of the items of coverage, such as assault, slander,
libel, undue familiarity, and personal restraint, are clearly
designed to insure against the consequences of criminal acts.
Such coverages are contrary to public policy, and are,
therefore, prohibited.

" * * * A contract indemnifying another against con
sequences arising from a wilful violation of a statute or
from the commission of crime generally, committed by the
assured himself, is void as against public policy." Taxicab
Motor Co. V. Pacific Coast Casualty Co., 132 Pac. 393, 396.
To the same effect—Messersmith v. American Fidelity Co.,
175 N. Y. S. 169, 232 N. Y. 161, 133 N. E. 432, 19 A. L. R.
876.

It has been held that insurance against the consequences
produced by the publication of a libel is contrary to public
policy and void. 31 C. J. 426; Owens v. Henderson Brg. Co.,
215 S. W. 90, 92.
A distinction must be observed between a case where the

insurance is against the consequences of a wilful act and a
case where the insurance is against the consequences of a
negligent act. The former coverage is against public policy,
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while the latter is not. The distinction between such cases

is clearly pointed out in Tinline v. White Cross Ins. Asso.,
(1921) 3 K. B. (Eng.) 327, 330-332, where the court said:

" * * * Speaking generally, it is true to say that it
is against public policy to indemnify a man against the
consequences of a crime which he knowingly commits, and
in the word 'crime' I include the breach of any statutory
duty which renders a man liable to fine or imprisonment.
In motor accidents where the assured is the driver of the
motor-car, I suppose that in the general majority of cases
the accident is due to the breach by the driver of some en
actment. Many of these accidents are due to driving at ex
cessive speed. That was the case here. Driving at an ex
cessive speed—exceeding the speed limit—is a breach of an
enactment which subjects the person guilty of it to fine or
imprisonment; and if the ordinary law were to be applied
to cases of this kind it would be a defence to say that the as
sured, although he did not intend to commit manslaughter,
committed it by violating an enactment,—namely, by driv
ing in excess of the speed limit, or by driving to the danger
of the public. But it is notorious that that defence is never
raised. In Quinn v. Leathern [(1901) A. C. 495, 506, 1
B. R. C. 197, 70 L. J. P. G. N. S. 76, 65 J. P. 708, 50 Week.
Rep. 139, 85 L. J. P. T. N. S. 289, 17 Times L. R. 749, 27 Eng.
Rul. Gas. 66], Lord Halsbury said that the law is not always
logical, and every one concerned with the administration of
the law knows this. If the law is not logical, public policy
is even less logical, for, by common consent, these third
party indemnity insurances have been treated as valid and
effective. There can be no doubt that if none of the three
persons who were knocked down had been killed, but all had
been injured, there would have been no defence to this ac
tion. In my opinion the fact that one of the persons was
killed makes no difference for this purpose. The policy is
against claims for accidents due to negligence, because with
out negligence there is no liability. Precisely the same
negligence which injured the two persons killed the third,
but to hold that there is any difference in the liability to in
demnify would be to hold that the indemnity depends upon
the nature and result of the injury sustained by the person
who is knocked down, or, to put it in another way, that it
depends in some degree upon the amount of the assured's
negligence. That will not do, because there is very often
quite as much negligence in knocking down a person who
is not killed as there is in knocking down a person who is
killed, and whose death makes the person who has knocked
him down and killed him guilty of manslaughter. The fact
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that one of the three persons was killed is, as I have said,
really immaterial for the purposes of this case; it was the
incident of the accident, or the accident of the accident, an
accident due, it is true, to gross negligence, but the policy is
an insurance against negligence whether slight or great, and
it seems to me that it covers this case. It must of course be
clearly understood that if this occurrence had been due to
an intentional act on the part of the plaintiff, the policy
would not protect him. If a man driving a motor-car at an
excessive speed intentionally runs into and kills a man, the
result is not manslaughter, but murder. Manslaughter is
the result of an accident and murder is not, and it is against
accident and accident only that this policy insures. The
point, as I have said, is a novel one, but for the reasons I
have given it fails and the plaintiff is entitled to the declara
tion asked for."

It is proper to add that the commissioners of insurance
of the states of Massachusetts and Michigan have held that
the coverages proposed by this company are illegal on the
ground that they are contrary to public policy. The at
torney general of the state of California in a recent opinion
given to the insurance commissioner has arrived at the
same conclusion.
SOA
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Appropriations and Expenditures — Counties — Social
Welfare Activities—So-called "blanket" opinions on when
and in what cases counties may make appropriations for
"social welfare activities" or on other similar general in
quiries must be withheld. Questions should be specific and
contain all material facts, so that opinion can be grounded
on or relate to only case or particular set of facts detailed.
County has no powers except those expressly conferred

or necessarily implied from power conferred.

Couiity board of supervisors may make appropriation to
humane society within restrictions enumerated in sec. 58.07,
subsec. (5), Stats.

County board of superivisors has no power to appropri
ate monies to "juvenile protective association" unless given
such power by legislative enactment.

March 14, 1929.
Verne C. Lewellen,

District Attorney,
Green Bay, Wisconsin.

Under date of the 8th inst. you inquire whether or not
the county board of supervisors of Brown county can ap
propriate money for "social welfare activities," and you
state that you have been informed that the Dane county
board of supervisors appropriate yearly to the "Humane
Society" and to the "Juvenile Protective Association," but
that you have been unable to find any law which gives to
the county board this power.
The term or phrase "social welfare activities, is a very

broad one and I have been unable to find any judicial de
finition of it. Under such circumstances it would, in my
opinion, come well within a rule of this department with
holding official opinions in cases wherein a full statement
of facts and details is not given so that application of the
law may be made to the facts of the particular case.
Not infrequently so-called "blanket" official opinions have

been furnished in situations entirely different from those
cases in which application was afterwards made by the
party receiving the opinion, and hence the rule mentioned.
If you will therefore give the concrete instance in which
the county board contemplates or desires to exercise its ap-
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propriatioii powei'S we wyi be pleased to assist you in de
termining whether or not such power exists in the board.
Without knowing what you or your county board under
stand or believe would come within the phrase above re
ferred to, or without knowing whether or not your views
coincide with ours in the matter, it would appear to be un
safe and inadvisable to lay down any rule or rules to guide
you in the premises.
In determining whether or not your county board is en

dowed with any power to make appropriations for any par
ticular or specific purposes, it is well to bear in mind that it
is the settled law in this state that municipal corporations
have no powers except those expressly conferred or neces
sarily implied from the power conferred, and since counties
are only quasi-corporations the rule applies to them with
especial force.
With respect to power of county boards to appropriate

monies for the maintenance and support of humane so
cieties in the prosecution within their respective boundaries
of the work for which they are organized, see sec. 58.07,
subsec. (5), Stats., which makes provision for such appro
priations with restrictions therein noted.
However, there is no power vested by statute in county

boards to make an appropriation to any "Juvenile Protec
tive Association." The existence of such an association
finds no recognition in our statute law, save and except
that the same may be formed under the provisions thereof
the same as any other association may be organized for a
lawful purpose.
HAM

,,4i. .L. niiyiiMif
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Appropriations and Expenditures—Public Officers—Sal
aries—Outgoing officers whose terms of office expire with
beginning of terms of their successors on first Monday of
January in any year are not entitled to salary for period
elapsing between December 31 and that day, although it
falls on later date than January 1.

Opinion of Attorney General Sturdevant of January,
1903, Op. Atty. Gen. for 1904, 114, 116, 121, is adhered to.

Opinion contra under date of December 17, 1928, is re
called and withheld from official publication as being erro
neous.

March 15, 1929.
In accordance with the conclusion expressed in the fol

lowing letter of this date to a retiring officer, a contrary
ruling contained in the opinion given to Raymond E. Ev-
rard, district attorney of Brown county, under date of De
cember 17, 1928, and given newspaper publicity, is hereby
recalled and withheld from official publication as being er
roneous :

Serious and careful consideration has been given to your
statement submitted to the attorney general under date of
February 18, relative to your claim filed with the secretary
of state for salary, for the first six days of the month of
January, 1929, and the question involved has been the sub
ject of several conferences between the attorney general
and members of his staff.

It is fair to say that from the standpoint of an original
proposition at least two of the members of the staff are in
clined to agree with your view, as expressed in your state
ment, that you should be entitled to compensation for the
six days of service elapsing between the end of the calendar
year, December 31, 1928, and the expiration of your term
of office on the first Monday (being the 7th day) of Janu
ary, 1929; others, constituting a majority of those partici
pating in the consideration of the question, are of the con
trary opinion. All of us, however, concur in the conclu
sion reached that until there shall be a judicial determina
tion to the contrary it is the duty of the attorney general to
adhere to the ruling made, in pursuance of what is con
ceived to have been his duty at the time, by Attorney Gen-
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eral Sturdevaiit in January of I'JOS, and since followed by
the disbursing officers of the state (a period of over a quar
ter of a century), to the effect that outgoing state officers
whose terms expire with the beginning of the terms of their
successors on the first Monday in January in any year are
not entitled to salary for the period between the end of the
calendar year and the beginning of the political year which
marks the end of their term of office. As the supreme
court has more than once said, it is the high official duty of
the attorney general, the secretary of state and the state
treasurer to guard the public funds by resolving in favor of
the state any doubt as to whether such funds may be legally
paid out, leaving the result to be dealt with by that court.
See State ex rel. Baskford v. Frear, 138 Wis. 536, 541.

It follows from what has been said that the attorney gen
eral ought not to advise the secretary of state to audit your
claim for payment.
FEB

Appropriations and Expenditures—Banks a7id Banking
—Taxation—It is at least doubtful that mill taxes levied by
ch. 20, Stats., for common or public school fund income, nor
mal school fund income, university fund income, and other
special charges, are "state taxes" within meaning of sub-
sec. (2), sec. 74.73, Stats., and it appearing that no state
tax was levied under provisions of sec. 70.57 for years for
which bank stock taxes were collected, state treasurer
should not credit county treasurers with amounts of "state
taxes" claimed to have been included in refunds of such
bank stock taxes.

March 15, 1929.

Solomon Levitan,

•State Treasurer.

Referring to the recent decision of the supreme court in
the case (No. 194) of State ex rel. Danielson v. Washbush,
223 N. W. 573 (wherein a judgment of the circuit court for
Fond dii Lac county awarded a writ of mandamus compel
ling the county treasurer of that county to give credit, pur
suant to the provisions of sec. 74.73, Stats., to a city treas-
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urer, of the proportionate amount of state and county taxes
involved in a refund of bank stock taxes was affirmed), you
say:

"The treasurer of Eau Claire county has written this de
partment that the city and county of Eau Claire have com
promised with the Eau Claire banks with reference to bank
taxes for 1923 to 1926, and that the state's share of the com
promise was $2,443.46, and asked that the state treasurer
pay to the county treasurer $2,443.46, the amount of the
compromise.
"The only tax levied by the state of Wisconsin against

Eau Claire county in 1923-1926 was the mill tax for the
common schools. The proceeds of this tax were distributed
the same year as collected to the counties of the state, and
Eau Claire county received its proportional share.
"The only tax levied against Eau Claire county to be col

lected in 1929, is the public school mill tax, and the pro
ceeds of that tax will be distributed to the counties under
section 20.245 at the same time that the tax is paid, the
state retaining none of the tax collected.
"Sec. 74.73 allows the county treasurer to offset against

the next state tax the state's proportionate share of state
tax illegally collected.
"The question I wish to submit is this: Does the ruling

of the supreme court as rendered in No. 194, apply to the
state of Wisconsin, and is the mill tax a state tax in the
sense used in ch. 74.73?"

I am of the opinion that the mill tax referred to by you is
not a state tax, within the meaning of sec. 74.73, and that

that term as used in said section embraces only state taxes
levied for general state purposes under the provisions of
sec. 70.57, Stats., and does not include mill taxes for special
purposes, such as for the common school or public school
fund income, normal school fund income, or university fund
income, which are levied by ch. 20, Stats.; at least it may be
said that the question is so doubtful that subsec. (2), sec.
74.73 should not be administratively construed by you as
requiring or authorizing credit by the state treasurer to the
county treasurer of the proportionate amount of such mill
taxes as may have been included in the bank stock taxes in
volved in the compromise between the banks and the city.

It is.apparent that the funds produced by the mill taxes
for the common school or public school fund income, normal



134 Opinions of the Attorney General

school fund income, university fund income, and perhaps
other special charges, which are apportioned to the several
counties of the state in the ■manner that state taxes proper
are apportioned (see sec. 70.59 (1) ) never become a part
of the general fund in the hands of the state treasurer, but
are disbursed directly for the specific purposes for which
they are raised, and, as I am informed by the secretary of
state's office, there are no funds or accounts against which
credits or refunds of these collections can be charged.

Since, according to your statement, there were no true
state taxes levied for the years for which the bank stock
taxes were collected, I think that you should deal with the
demand for credit made by county treasurers on the as
sumption that the state treasurer is not authorized to give
any credit to county treasurers on account of the refunding
of such bank stock taxes.

The case of State ex rel. Danielson v. Washbush was an
action against a county treasurer. The petition for the
writ of mandamus contained a general allegation that a
certain amount of "state taxes" was included in the levy of
the bank stock taxes which were compromised; the petition
did not state the true facts with reference to these so-called
"state taxes," and did not show that actually there was no
true state tax levied for those years or that the "state taxes"
mentioned therein were the mill taxes for the common
school fund income, and other special charges. The case
went to the supreme court on appeal from a judgment fol
lowing an order overruling a motion to quash the writ of
mandamus. That motion admitted the facts stated in the
petition, and, of course, both the circuit and supreme courts
were bound to assume that there was an actual state tax
levied for those years and apportioned to the county of
Fond du Lac in the amounts stated in the petition. It is
probable that had the courts been informed by the petition
of the nature of the so-called "state taxes," the decision
would have been different. However that may be, the
state treasurer was not a party to that action, and, of
course, neither he nor the state is bound by the decision.
The question of what, if any, credit is required to be given
to the county treasurers on account of refunding of bank
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stock taxes under the actual facts with reference to whether

any state tax had been levied for the years for which the

bank stock taxes had been collected, within the meaning of
subsec. (2), sec. 74.73, is still an open one.

FEB

Mortgages, Deeds, etc.—Public Officers—Register of
deeds is not required to pass upon correctness of descrip

tion before recording deed.

March 16, 1929.

A. C. Barrett,

District Attoi-ney,
Spooner, Wisconsin.

You ask whether or not a certain deed presented to the
register of deeds should be recorded. The land conveyed

includes an unplatted and a platted area, but the deed de
scribes the land as government lots. Your question is
whether the description of the land is satisfactory for re
cording purposes. You have advised the register of deeds

that it is his duty to record the deed if regular in other re
spects and you ask this department whether your instruc
tion is correct.

You have given correct advice. There is no statutory
provision making it incumbent upon the register of deeds
to examine descriptions or title before recording a deed.
If regular in other respects the deed should be recorded.

FWK

- I'd
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Public Officers—County Treasurer—Taxation—When it
is impossible to determine from face of tax roll whether as
sessor included in assessment of adjoining land value of
railroad right of way, assessment is irregular and county

treasurer should not offer land for sale for delinquent taxes
but should report it to county board.

March 16, 1929.

Hans Hanson,

District Attorney,
Black River Falls, Wisconsin.

You ask:

"Is an assessment of a parcel of land through which a
railroad right of way runs defective because such railroad
right of way was not excepted at the time of assessment?"

What is meant, it is assumed, is that in the assessment
roll the assessor did not indicate that he did not take into

consideration the value of the railroad right of way when
assessing the land on both sides.
The assessor had no authority or jurisdiction to assess

the railroad right of way, for sec. 76.01, Stats., provides
that the tax commission shall assess property of the rail
road company, and sec. 76.06 provides that the situs for the
taxation of railroad property is in the capital of the state.
While that is the law, it is impossible to definitely determine
from the face of the tax roll whether or not the assessor, in
assessing the land, included therein the value of the rail
road right of way. As the assessment appears on the face
of the tax roll, the railroad right of way was assessed with
the adjoining property. In the case of such an irregular
assessment, the county treasurer shall not offer the lands

for sale for delinquent taxes but shall report the lands so
withheld to the county board at the next session and pre
sent his reasons for withholding the same. Sec. 74.39; Vol.
IV Op. Atty. Gen. 230.

It appears that the land owned and occupied by one party
(corporation) is assessed, not separately against him, but
together with the pai-t owned by another, as a single assess
ment. In such case the court, in substance, has said:

"The fact that a strip of land was assessed as a part of a
tract owned by another person, instead of separately and to
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the true owner, invalidates a tax deed based on such assess
ment." Towne v. Salantine, 92 Wis. 404, 66 N. W. 395.
(Syllabus.) See also Orton v. Nconan, 25 Wis. 672, 677.

The county treasurer should not offer the land for sale
for delinquent taxes but should make a report thereof to the
county board.

FWK

Constitutional Laiv—Fish and Game—Fox Farms—Bill

No. 201, A., providing for licensing and regulation of fox
farms is constitutional.

March 18,. 1929.
C. E. Shaffer, Chief Clerk,

Assembly.
Under date of March 12 you have submitted to this de

partment a resolution adopted by the assembly on March
11,1929, in which it is "RESOLVED by the assembly. That the

attorney general is hereby requested to submit to the as
sembly a written opinion on the constitutionality of Bill No.
201, A., relating to fox farms."

Said bill contains substantially the same provisions for
the licensing and regulation of a fox farm that are found
in sec. 29.575, Stats., relating to the licensing and regula
tion of muskrat farms. The owner or lessee of any land
within the state of Wisconsin is given the right upon com
plying with the provisions of sec. 29.579, created by said
bill, to establish, operate and maintain on such land a fox
farm for the purpose of breeding, propagating, and dealing
in wild and domestic foxes. Upon application to the con
servation commission such owner may be granted a license
for which the licensee is to pay an annual license fee of five
dollars.

"The legal title to, and the custody and protection of, all
wild animals within this state is vested in the state for the
purposes of regulating the enjoyment, use, disposition, and
conservation thereof." Sec. 29.02 (1)

Our supreme cOurt has treated fur bearing animals in the
same catagory as fish and game. Cohen v. State, 180 Wis.
352.
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Nearly eveiy conceivable regulation for the propagation,
conservation, taking and disposal of fish and game has been

upheld where no constitutional objections have stood in the
way. Courts have given very liberal construction to such
statutes, to the end that the public welfare should be sub
served.

The supreme court of the United States has been as lib
eral in construing statutes regulating the propagation and
conserving of wild animals as the state court. In the case

of Lacoste v. De'partment of Conservation, 263 U. S. 545,
the court upheld a tax levied upon furs taken from animals
captured in the state of Louisiana in the hands of dealers.

It contained a regulation of the hunting, trapping, and dis
position of the fur so taken. In that case the court used

the following pertinent expressions of the law, pp. 549, 552:

"The wild animals within its borders are, so far as cap
able of ownership, owned by the State in its sovereign ca
pacity for the common benefit of all of its people. Because
of such ownership, and in the exercise of its police power
the State may regulate and control the taking, subsequent
use and property rights that may be acquired therein. * * *
"* * * Wild animals permitted by the State to be

taken and reduced to possession on prescribed conditions
may reasonably be distinguished from other classes of prop
erty. * * * Protection of the wild life of the State is
peculiarly within the police power, and the State has great
latitude in determining what means are appropriate for its
protection."

Our supreme court in the case of Krenz v. Nichols, 222 N.
W. 300, decided December 4, 1928, held that sec. 29.575,
which regulates the licensing of muskrat farms, after which

bill No. 201, A., is fashioned, is constitutional and a valid
enactment. In said opinion the court expressly held that
"as trustee for the people, state may conserve wild life, and
regulate or prohibit its taking in any reasonable way it may
deem necessary for the public welfare, so long as it does not
violate any organic law of the land." .
I have carefully examined the details of this statute and

am unable to find any provision which in my opinion trans

cends the power of the legislature in regulating the taking,
propagation and disposal of wild animals, such as foxes.
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The regulations ai*e also reasonable as applied to domesti
cated foxes. The detailed reports required from the li
censee to be annually given to the conservation commission
are, in my opinion, -within the power of the legislature to
exact.

JEM

Education—School DistHcts—County Superintendent of
Schools—City school systems prescribed by special charter
are repealed by ch. 425, Laws 1927, which created sees.
40.50 to 40.60, Stats., and thereafter operate under city
plan as provided in said sections.

City operating under city school plan which employs su
perintendent of school is exempt from payment of any part
of expense connected with office of county superintendent
of schools under subsec. (5), sec. 39.01, Stats.

March 19, 1929.
W. R. Kirk,

District Attorney,
Hudson, Wisconsin.

The material facts presented in your letter of March 13
are as follows:

Until about five years ago the schools of the city of Hud
son were operated under the provisions of a city charter.
At that time a new district was formed comprising the city
of Hudson and a portion of the town of Hudson. A super
intendent of schools has always been employed by this
school district. You state that a question has now arisen
as to whether the city of Hudson must contribute a portion
of the expense connected with the office of county superin
tendent of schools. You request an opinion as to the sta
tus, under subsec. (5), sec. 39.01, Stats., of the school dis
trict of the city of Hudson.

Sec. 40.50, Stats., provides:

"Sections 40.50 to 40.60 provide a plan or system of
school administration for each city of the fourth class whose
territory constitutes an entire school district, and each city
of the second or third class, to the end that city schools
shall be as nearly uniform as practicable. All general
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school statutes govern city schools as far as applicable, and
as they are in harmony with this plan. This plan shall be
come effective on July 1, 1928, except that the members of
school boards, shall be elected the first Tuesday of the pre
ceding April."

Subsec. (1), sec. 40.51, Stats., provides:

"Each city, affected by this plan, is a single and separate
school district; and any territory outside of the city which
is joined with city territory in the formation of a school
district, when this plan becomes effective, is hereby attached
to the city for school purposes."

It is apparent that upon the enactment of ch. 425, laws of
1927, which created sees. 40.50 and 40.51, the schools of the

city of Hudson ceased to be operated under the provisions

of your old special charter, and thereafter were subject to
the city school plan as provided in sees. 40.50 to 40.60,

Stats.

Subsec. (5), sec. 39.01, Stats., provides:

"Cities which have a city superintendent of schools shall
form no part of the county superintendent's district, shall
bear no part of the expense connected with the office of
county superintendent of schools; and shall have no part in
the determination of any question or matter connected with
or arising out of said office, nor shall any elector or super
visor of such city have any voice therein."

In view of the fact that the city of Hudson has employed
a city superintendent of schools it is clear that the city of

Hudson now forms no part of the county superintendent's

district and need not bear any part of the expense con
nected with the office of county superintendent of schools.

SOA
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Aidomohiles—Taxation—Motor Vehicle Fuel Taxes—
Under sec. 78.09, Stats., claim for refund of gasoline tax on
purchases of gasoline made during calendar year of 1928
must be filed with state treasurer in first calendar month of
1929; unless application for such refund is filed said calen

dar month no refund may be granted.

March 19, 1929.
Solomon Levitan,

State Treasurer.

Under date of the 12th inst. you say:

"We have a great many claims for the refund of the gas
oline tax covering purchases of gasoline made during the
year 1928 which have been filed in this office during the
months of February and March, 1929.
"Our understanding of section 78.09 of the statutes is

that all claims for purchases of gasoline made during 1928
(if the claim was not filed here under the quarterly provi
sion in the law for filing claims) must be filed in this of
fice at any time during the month of January 1929.
"Is our interpretation of the law correct? Your early

reply will be appreciated as we have a large number of
these claims filed here in February and March 1929 to be
disposed of."

Sec. 78.09, Stats., to which you have directed our atten
tion, so far as the same is here material, reads:

<.-* * # Provided that all applications for refunds, as
provided for in this section, shall be filed with the state
treasurer either in the first month of each quarter of the
calendar year, or in the first month of each calendar year,
and shall include only such motor vehicle fuel as has been
purchased during the previous quarter or year, as the case
may be, as shown by the invoice, provided that any claim
for a refund which was filed with the state treasurer on or
before February 1, 1927, shall be paid when approved by
him."

The above quoted portion of said section gives to the ap
plicant for refunds the option to file applications therefor
with the state treasurer either in the "first month of each
calendar quarter of the calendar year or in the first month
of each calendar year." No claim for refund for purchases
of gasoline made during 1928 may be allowed by you unless
such claim is filed in the first month of the succeeding cal-
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endar year. This, as I understand your letter, is the in
terpretation of that section which you have placed upon it
and you are advised that your interpretation thereof is cor
rect and that the language employed in the section will per
mit of no other interpretation or construction.
HAM

Corporations—Insurance—Voluntary association which
upon death of member sends out notices to surviving mem
bers requesting payment of a dollar from each member but
having no by-laws requiring payment of dollar, is not amen
able to insurance laws of state.

March 21, 1929.

M. A. Freedy,

CoTYimissioner of Insurance.

The material facts presented in your letter of March 7
are as follows:

There is a number of voluntary associations in this state
which, upon the death of a member, send out notices to the

surviving members requesting the payment of one dollar
from each member, so that it may, in turn, be paid to the
beneficiary of the deceased member. There is no compul
sion about the payment of the one dollar. If it is not paid,
membership ceases. Because of this fact no definite amount

of benefit can be promised, nor is promised. At the time of
joining the association the member pays one dollar to help
defray expenses and receives a membership card, substan
tially of the following form:

This is to certify that
John Doe

Viola, Wis.,

is a member of

Richland Center Benevolent Society
Richland Center, Wisconsin.

This membership is effective as long
as all required dues are paid.

Richard Roe,

Secretary.
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The member's name is then placed on a membership roll
which serves as a mailing list for the secretary in sending
out notices of death, with the request that one dollar be
paid. These associations have no articles nor by-laws.
You request an opinion as to whether associations of the

character above described are subject to the insurance laws
of this state.

If the association to which you refer is subject to the in
surance laws of this state, it must be by virtue of the fact
that it is a fraternal benefit society within the meaning of
subsec. (1), sec. 208.01, Stats., which provides:

"Any corporation, society, order or voluntary associa
tion, without capital stock, organized .and carried on solely
for the mutual benefit of its members or their beneficiaries,
and having a lodge system with ritualistic form of work
and representative form of government, and which makes
provision for the payment of death or disability benefits, or
for both, is hereby declared to be a 'fraternal benefit so
ciety,' which shall be held to be synonymous with 'mutual
benefit society.' Domestic societies licensed to do business
in this state as fraternal benefit societies on the first day of
May, 1911, shall be considei-ed within this subsection."

The association does not come within the provisions of
this section. True, it is a voluntary association, without
capital stock, organized and carried on solely for the mu
tual benefit of its members. It does not, however, have a
lodge system with ritualistic form of work. Neither does
it make provision for the payment of death or disability
benefits. The member may or may not pay the dollar upon
the death of another member. If the member refuses to
pay the dollar he cannot be compelled to do so. The asso
ciation is not, therefore, a fraternal benefit society, and
hence not subject to the provisions of sec. 208.01, Stats.
There are no other insurance laws of this state to which the
association is amenable.

SOA
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Insurance—Benevolent association granting maximum

disability benefit of $240 a year is not exempt from provi
sions of ch. 208, Stats., although incorporated prior to ef
fective date of that chapter.

March 23, 1929.
M. A. Freedy,

Commissioner of Insurance.
You say that the Railway and Steamboat Clerks Benevo

lent Association at Milwaukee has granted and is still grant
ing maximum disability benefits of $240 a year. The Asso
ciation's charter, granted under ch. 86, Rev. Stats. 1878,
is dated February 16, 1911. Ch. 216, Laws 1911 (which
became part of ch. 208, Stats.) became effective on May 27,
1911. You ask whether the Association is exempt from the
operation of the laws governing fraternal benefit societies.

The fact that the corporation charter was granted before
the law in regard to fraternal benefit societies became oper

ative is not controlling on the question of whether the cor
poration i.s exempt from the operation of the fraternal ben
efit law. The state unquestionably has a right to I'egulate
insurance; and no one would argue that because an insur
ance company was organized prior to the state regulations
concerning insurance, it would be thereafter free to write
insurance in disregard of all subsequent regulatory meas
ures. See XVI Op. Atty. Gen. 654.
The question of whether the Association is exempt from

the fraternal benefit society law offers more difficulties.
Sec. 208.01 defines a fraternal benefit association as a society
carried on solely for the mutual benefit of its members and

having a lodge system with ritualistic form of work and
representative form of government. In a brief submitted
on behalf of the Association it is stated that the Association

is a "fraternal benefit society within the meaning of the
act." Assuming this to be true, it necessarily follows that
the Association is not exempt from the provisions concern
ing fraternal benefit societies.

Sec. 208.01, Stats., provides in part:

" (4) Unless express reference is made to this subsection,
no law now in force or hereby or hereafter enacted shall in
clude or apply to: •
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"(b) Nor to an association of local lodges of a society
now doing business in this state which provides: (1)
Death benefits not exceeding three hundred dollars to any
one person; (2) disability benefits not exceeding three hun
dred dollars in any one year to any one person; (3) or both.

"(e) Nor to domestic lodges, orders or associations of a
purely religious, charitable and benevolent description,
which do not provide: (1) For a death benefit of not ex
ceeding three hundred dollars; (2) or for disability bene
fits of more than one hundred and fifty dollars to any one
person in any one year."

Since the Association gives benefits in excess of |150,
it necessarily follows that it is not exempt from the provi
sions of ch. 208. It may be added that the insurance de
partment has for many years construed the law in accord
ance with this opinion, and it is a well-established princi
ple of law that the rulings of the department having charge
of the administration of a law should be given great weight.
ML

Optometry—State has power to license and regulate busi
ness of optometry under its police power and to protect
health and comfort of its citizens. It is suggested that
health department be consulted as to what is proper and
reasonable regulation.

March 25, 1929.
Board of Examiners in Optometry,

T. 0. P. Randolph, Secretary,

Burlington, Wisconsin.
I am handed your letter of March 19, enclosing printed

copy of Bill No. 483, A. You ask to be advised as to the
constitutionality of the amendments proposed in that bill
and especially those in lines 19, 20, 21, 22 and 23, of sec. 2,
which provides:

"* * * It shall be unlawful for any person to sell at
retail, as merchandise, in any store or established place of
business in the state, any spectacles, eyeglasses or lenses for
the correction of vision, unless a duly licensed optometrist,
holding a certificate under this chapter, be in charge of and
in personal attendance at the booth, counter or place, where
such articles, are sold in such store or established place of
business."

10
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You also enclose a printed copy of an opinion by the su
preme court of Texas in the case of A. H. Bruhl v. The State
of Texas, in which that court held a similar law unconstitu
tional as being in violation of the 14th amendment of the
federal constitution which forbids any state's making or en
forcing laws which abridge the privileges or immunities of
citizens of the United States, and as also contrary to sec. 19,
art. I of the constitution of the state of Texas, which for

bids that any citizen be deprived of life, liberty or property
except by due course of the law of the land.
I think that Texas decision states the law rather more

broadly than it is stated in most of the cases.
I call your attention to the decision of our supreme court

in the case of Price v. State, 168 Wis. 603, in which our
court sustains the constitutionality of our present law reg
ulating the practice of optometry in Wisconsin, and I call
your attention especially to the testimony of two experts
set out at considerable length in the statement of facts in

that case, giving the reasons for the licensing and regulat
ing of the practice of optometry. From that testimony it
can easily be seen how the question of determining the ne
cessity for wearing glasses and the kind of lenses to be

worn in many cases seriously affects the health of the per
son. So as a police regulation the legislature would be
given broad discretionary powers as to the proper regula
tory provisions.

The court in that case says, p. 611:

"While this law prevents many who were engaged in the
practice of optometry at the time of its enactment from a
continuance thereof, it is well settled that it is not, for that
reason, ex post facto, which is one of the grounds urged
against its validity. Hawker v. New York, 170 U. S. 189,
18 Sup. Ct. 573; * * * Nelson v. State, 167 Wis. 515, 167
N. W. 807. Neither does it take property without due pro
cess of law, as urged."

And the court there says, p. 610:

"If the practice of optometry bears some real relation to
the public health, or if it calls for special skill and knowl
edge on the part of those practicing it, so that the people
should be protected from fakirs and incompetents who hold
themselves out as competent to engage therein, then the
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legislation is within the power of the state. That it does
have a real and direct bearing upon the public health can
not be doubted."

The state under the police power and as a protection to
public health may step in and require that its citizens be
properly protected in their health whether they wish to be
or not because it is a matter that may affect others. There

fore I do not think there can be any question about the
state's right to make any reasonable license and regulatory
provisions with reference to the business of optometry, but
I do think some of the provisions of lines 19, 20,'21, 22 and
23 of sec. 2 of the bill are not very clearly or fortunately
expressed, for instance, the prohibition against the sale of
"at retail, as merchandise, in any store or established place
of business in the state, any spectacles, eyeglasses or lenses
for the correction of vision, unless a duly licensed optome

trist, * * * 130 jn charge of and in personal attendance
at the booth, counter or place, where such articles are sold
in such store or established place of business." That would
seem to permit a sale by anybody if a licensed optometrist
was in personal attendance, whether he had anything to do
with the sale or not, or whether he exercised his skill in any

way in determining the character of the glasses. That, of
course, is not the purpose of the regulation. The regula
tion should require not only that he supervise it and be pres
ent, but that the testing should be done by him and the
glasses prescribed and furnished by him or under his im

mediate directions, so that there would be no question but
that the patient was furnished with the proper lenses re
quired and prescribed by the properly licensed optometrist.
TLM

Contracts—Education—School board of city is prohibited
from making contract with superintendent which does not
terminate employment upon expiration of three years or
any shorter period of time contracted for.

March 25, 1929.
John CALLAHAN.'Siaie Superintendent,

Department of Public Instruction.
In your letter you say:

"Would it be legal for the board (school board) to make
with the superintendent an indefinite contract as far as the
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time it is to run is concerned, providing that if notice of
cancellation is given in any year on or before the first meet
ing of the board in December, the contract vi^ould terminate
the following July?
"If the above form of contract is illegal, they would like

to know if a contract would be legal, if it were made to run
for one year with a proviso that it should be automatically
renewed each year without formal action, provided notice
of desire to terminate it were not filed on or before the first
meeting of the board in December."

Sec. 4o.53, Stats., enumerates the powers of a city school
board and one of such powers, found in subsec. (4), is as
follows:

"To employ a city superintendent but for not longer than
three years at a time; * *

Under the statute above cited, no authority or power is
vested in the board to enter into any contract of employ
ment of a superintendent which, by the terms thereof, does
not terminate the employment upon the expiration of the
three years or shorter period of time contracted for. Any
contract requiring affirmative action on the part of either
contracting party, in order to terminate it, finds no author
ity in the statute and in fact is prohibited thereby. Both
of the proposed contracts are illegal.
FWK

Taxation—Trade Regidation—Negotiable Instruments—
C/iecfcs—When county treasurer's check to town treasurer
is lost in mails, payment should be stopped and duplicate
check issued.

March 28, 1929.

Sam J. Williams,

Distinct Attorney,

Hayward, Wisconsin.

In your letter of March 25 you say that the county treas
urer of Sawyer county claims to have sent through the mails
a treasurer's check for several hundred dollars to the town
treasurer of Sand Lake as part of the gasoline tax for 1928. -
The town treasurer of Sand Lake claims that he never re
ceived the check. The county clerk wants a bond for the
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lost county order before issuing a duplicate; the town treas
urer maintains that the town board has no i^ower to fur
nish such a bond.

It is the duty of the county treasurer to deliver the money
to the town treasurer; placing the check in the mails does
not constitute delivery. If the check is lost in the mails
the proper procedure for the county treasurer is to ascer
tain whether the original check has been presented for pay
ment. If it has not been presented, payment should be
stopped on the first check and a duplicate check issued. In
this way all parties are amply protected and there is no oc
casion for demanding or furnishing a bond.
ML

Public Oificers—Register of Deeds—Real Estate—Tract
Indexes—Register of deeds is not required to tract index
registered farm name.

March 29, 1929.

James P. Cullen,

District Attorney,

Prairie du Chien, Wisconsin.
As part of your letter you inquire:

"* * * Is the register of deeds required to tract in
dex registered farm names under sec. 59.55 Wisconsin stat
utes 1927, and if so, is he entitled to a fee of for each
necessary entry in the tract index, in addition to the

fee provided in ch. 59.94?"

The register of deeds is not required to tract index regis
tered farm names.

The tract index system, is provided for in sec. 59.55,
which section is found with others pertaining to the duties
of the register of deeds. Such tract index system is part of
the duty of the register of deeds to keep books of records
for purposes mentioned in sec. 59.55. Registry of farm
names is provided for in sec. 59.94. For that purpose this
section makes provision for a registry book and specifies in
'detail how registration of a farm name should be made.
The registration fee of twenty-five cents is also fixed by this
section. It is not specifically made the duty of the register
of deeds to tract index a farm name and no such duty can
be read into the statutes.
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The facts you state as a basis for the other question in
your letter seem to indicate that the question is not one that
arises out of your official duties as district attorney. The
attorney general can counsel and advise with district at
torneys on only such questions as arise out of their official

duties. For that reason this opinion is confined to the ques
tion above discussed.

FWK

Public officers—Sheriff using own vehicle is not entitled
to charge for "conveyance of prisoner." By sec. 59.28,
subsec. (27), Stats., such charge is justified only in case of
ficer has actually made necessary disbursement in provid
ing such conveyance.

March 29, 1929.
Anthony E. Madler,

District Attomey,
Chilton, Wisconsin.

You quote the resolution fixing the salary of the sheriff
of your county, which provides as follows:

"Resolved that the salary of the sheriff of Calumet
county, Wisconsin be fixed for the ensuing term at the sum
of $1500 per annum, and that in addition thereto all fees
earned by him for civil work in which the county of Calu
met is not a party, and that in addition thereto the sheriff
be allowed such fees for transportation of insane persons,
feeble-minded persons, and all persons to any penal and
corrective institutions within the state at the fees pre
scribed by law for the transportation of prisoners to the
state prison; and that said sheriff in addition be allowed
all fees prescribed by law for service for criminal process
outside of the county of Calumet."

You state that the sheriff of Calumet county has filed with
the countj' board his bill for mileage and conveyance under
the following set of facts: In going out to make an arrest
the sheriff serves the warrant of arrest and returns to the
county seat, having the defendant in custody. Only one
trip is made and only one automobile is used. You inquire:
Is the sheriff entitled to both the mileage and the convey
ance, the sheriff using his own car to convey the prisoner?

Sec. 59.28, subsec. (27), Stats., reads as follows:



Opinions of the Attorney General 151

"Traveling to serve any criminal process for every mile
actually traveled ten cents per mile, whether in the county
from which process issued or not, and actual and necessary
disbursements for board and conveyance of prisoner."

It is the opinion of this department that the sheriff is
not entitled to both mileage and conveyance when he uses
his own car.

Our supreme court has passed on this question in the case
of McCtimher v. WaukesUa County, 91 Wis. 442, where it
was held, in a case almost identical with yours, that the of
ficer transporting a prisoner in his own conveyance was
not making a charge "for necessary disbursements actually
made," within the meaning of see. 843 R. S. 1878.

Sec. 843 R. S. 1878, now 60.55, subsec. (22), provides in
part as follows:

"He shall also receive all his necessary disbursements
actually made for board and coneveyance of prisoners, to
be settled by the county board * *

The language in 59.28 (27) is just as strong and almost
identical.

Chief Justice Dixon, one of the state's greatest jurists,
laid down the same law in Crocker v.'Supervisors of Broivn
County, 35 Wis. 286, that is, that the sheriff took his of

fice "cum onere" and was only entitled to ten cents a mile

to serve criminal process and nothing for hotel bills, rail
road fare or team hire. But, since the statute says he can

recover for actual and necessary disbursements for the
board and conveyance of a prisoner if he takes him in a
taxi cab, train or a hired car and actually pays out the
money, he can be reimbursed but not otherwise.

JWR
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Public Officers—County Board—County Highway Com
mittee—County Hightvay Commissioner—Member of county
board whose term expires but who is member of county
highway committee may resign such committee member
ship and be appointed highway commissioner.

If such appointment is made by county state road and
bridge committee while county board is not in session, per
son appointed holds office until first Monday of January
next succeeding without confirmation of county board.

March 30, 1929.
Stanley A. Staidl,

District Attorney,
Appleton, Wisconsin.

I have your letter of March 22, in which you have sub
mitted two questions as follows:

1. "Can a member of the county board whose term ex
pires April 2d, being also a member of the county highway
committee, elected thereto by the members of the county
board at the last November meeting, the committee ap
pointment terminating at the next November meeting of
the board, make himself eligible to the office of county
highway commissioner after April 2d by not becoming a
candidate and by not being re-elected to the county board
and by resigning from the county highway committee?"

Answer to first question—"Yes."

2. "Does subsection 1 of section 17.22 require the county
board to confirm the appointment made pursuant to subsec
tion 2 of section 17.22? In other words, is the appoint
ment made by the county highway committee pursuant to
subsection (2) (b) of section 17.22 final and does not need
the confirmation of the county board at a special meeting
in Anril nr Mav fnllnwintr thp nnrtninfmcsnf?"in April or May following the appointment?'

Answer to second question. My answer to that ques
tion is "No." Subsec. (2) (b), of sec. 17.22, Stats., speci
fically says in part:
" * ^ person so appointed shall hold office until

the first Monday of January next succeeding his appoint
ment. and his successor shall be appointed by the county
board at its first regular meeting next succeeding such ap
pointment and shall take office on the Tuesday following
the first Monday of Januaiy next succeeding and shall hold
office for term as prescribed in subsection (1)."
I think your construction of the provisions is correct.

TLM
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Banks and Banking—Taxaticn—Fact that credit for pro
portionate amount of state and county taxes included in re
fund of unlawful taxes has been demanded by municipal
treasurer of county treasurer pursuant to sec. 74.73, subsec.
(2), Stats., does not prevent penalties prescribed by sec.
74.22 from attaching to balance due from city treasurer
after deducting lawful credits; elements of lawful credits

stated.

It seems that consent of county to compromise or refund
by municipality of illegal taxes is not condition of credit to

municipal treasurer in tax settlement with county treasurer.
Claim for such credit need not be filed with county board.
State treasurer is required to credit county treasurer with

proportion of state taxes lawfully credited by him to muni
cipal treasurer in tax settlement.

What are "state taxes" within meaning of sec. 74.73 (2)
discussed.

April 1, 1929.
Norman B. Langill,

District Attorney,
Marinette, Wisconsin.

You state that "the city of Marinette has refused to
make their annual tax settlement, contending that the
county must first credit them with an amount not yet de

termined, which, according to their claim, they are entitled
to as the result of a settlement made by them with the local
banks wherein 50% of the taxes paid by local banks was re
funded to said institutions," and upon that statement you
ask four questions, which I shall consider seriatim:

"1. Where a municipality refuses to settle with the
county treasurer within the time prescribed by law, will
they be subject to the 5% damages and the 10% interest
prescribed in sec. 74.22, Stats.?"

I am of the opinion that the penalties prescribed attach
to any amount for which settlement should have been made;

that is, to the balance due after deducting lawful credits
which the treasurer of the municipality was entitled to at
the time settlement was required to be made.
Under the provisions of subsec. (2), sec. 74.78, Stats.,

and the case of State ex rel. Danielson v. Washhiish, County
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Treasurer, 223 N. W. 573, the proportionate amount of
county and state taxes included in a claim or judgment for
the refund of an unlawful tax paid by the municipality is to
be credited by the county treasurer to the treasurer of the
municipality in the tax settlement with the county treasurer
next after such payment. You will note that before the

credit may lawfully be given, the county treasurer must be
satisfied (at his peril) at the time settlement with the treas
urer of the municipality is made, first, that the tax or part
of tax refunded by the municipality is in fact unlawful or
has been declared by a final judgment to be unlawful; sec
ond, that the amount of the refund has actually been paid
by the municipality; and, third, that the proportion of
county and state taxes for which credit is asked is com

puted on the amount of county and state taxes as those
terms ai'e used in said subsec. (2), which were included in
the unlawful tax or part of tax refunded, and not on items
collected with and in the manner of state and county taxes,
but which are not in fact state or county taxes within the
meaning of said subsection.

One, at least, of these elements seems to be lacking ac
cording to your statement, inasmuch as the amount of the
claimed unlawful taxes to be refunded by the municipality
is undetermined, and, I assume, has not actually been paid;
hence the treasurer of the municipality at the time he was
required to make his settlement with the county treasurer
this year was entitled to no credit. If the refund is paid
hereafter, he may be entitled to credit at the time of his
next settlement with the county treasurer.

"2. Where the county was not a party to the settlement
made by the city with the banks, and had no official knowl
edge of the same, would they, nevertheless, be liable to a
proportionate refund under subsec. (2), sec. 74.73?"

The statute, apparently, does not require any notice to,
knowledge of, participation in, or acquiescence by the county
in the matter of claims against a municipality for or refund
of unlawful taxes as a condition of receiving credit for the
proportionate amount of state and county taxes included in

the amount paid by the municipality.
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In the late case cited in the reply to your first question,

the county had expressly consented to the compromise of
the actions brought to recover the bank stock taxes, so the

question of whether the consent of the county is necessary
although not required by the expressed terms of the statute,
was not involved or passed upon.

"3. If question 2 is answered in the affirmative, must
the county treasurer credit the municipality when settle
ment is made on current taxes, or must the municipality file
a claim with the county board for allowance or disallow
ance?"

If all the conditions entitling the treasurer of the muni

cipality to a credit exists, no claim need be filed with the
county board, and the county board has no power to allow
or disallow the claim for credit; lawful credits which are

determined up to and including the last day fixed by law for
the settlement must be given by the county treasurer in the

current tax settlement with the treasurer of the munici

pality. See the case before cited.

"4. If the county is compelled to refund the proportion
ate share of illegal taxes so collected, would it be mandatory
for the state treasurer to likewise allow the county treas
urer a credit for a proportionate share of such illegal
taxes?"

If any state taxes, as that term is used in subsec. (2),

sec. 74.73, were included in the unlawful tax, the county
treasurer would be entitled to credit for the proportionate
amount thereof in his settlement with the state treasurer.

The same statute that requires the county treasurer to give
credit to the municipal treasurer requires the state treas
urer to give credit to the county treasurer, and it is my

opinion that the decision of the supreme court holding that

the provisions are mandatory upon the county treasurer

necessarily decides that the provisions are also mandatory
upon the state treasurer.

However, no general purpose state tax was levied in any
of the years for which the contested bank stock taxes were

levied and collected, and it is at least very doubtful that
school, university, normal school and other special purpose
taxes are included in the term "state taxes" as used in the
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statute providing for credit, because there is no fund or ac
count in the state treasurer's office out of which or against
which any refund can be paid or charged. This question is

involved in an action brought by the county treasurer of
Fond du Lac county against the state treasurer recently.

For your information, I am enclosing a copy of the state
treasurer's return to the alternative writ of mandamus,
which kindly return to me after you have examined it.
You will understand that the case decided by the supreme
court, to which I have already called your attention, went
up on an appeal from a judgment pursuant to an order ov
erruling a motion to quash the writ, which motion, of

course, admitted the facts stated in the petition and which
petition alleged that there were state taxes, and stated the

amount or proportion thereof, included in the levy of taxes
on bank stocks; and, therefore, that the question of what

items are embraced in the term "state taxes" in the credit

statute has not been judicially determined.

FEB

Courts—Appeals—Criminal Laiv—In certain criminal

case, where trial court set aside verdict on grounds that

there was not sufficient evidence to sustain it and discharged
defendant, no appeal will lie to supreme court.

April 1, 1929.
R. W. Peterson,

District Attorney,
Berlin, Wisconsin.

With reference to the criminal case referred to by you in
which the defendant was charged with having operated two
automobiles on the highway under the same number plates
or license, in which case the verdict of the jury was set

aside by Judge Davidson on the ground that there was not
sufficient evidence to support the same, will say in answer
to your inquiry that no appeal will lie in this case under the
decision of State v. Meen, 171 Wis. 36. To authorize an

appeal in that case would be putting the man in jeopardy
twice, which is in violation of his constitutional rights.
JEM
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Bonds—Insurance—Public Officers—Annuity board may

not secure burglary insurance on securities owned by board.
Annuity board may require state treasurer to furnish

additional official surety company bond as ex officio treas
urer of said board and state retirement system.

April 1, 1929.

Retirement System.

Attention R. E. Loveland, Secretary.

You say the annuity board has requested you to ask for
an opinion as to whether the board has a legal right to se
cure burglary or robbery insurance or both on the negotia
ble securities owned by the board, which are held in the
state treasury, and pay for said insurance out of moneys
belonging to the state retirement system.
You say the question has arisen as to whether, under the

decision of the supreme court in Attorney General ex rel. v.
Levitan, 195 Wis. 561, that right would not exist in the
board as "an incident to the power and duty expressly con
ferred on the board to 'receive, hold, invest and pay out ac
cording to law,'" within that language of the supreme court
or within the language of that decision, which says, pp.
564-565;

" * * * It would seem that this fund should enjoy the
benefit of the same business management that private own
ers are privileged to accord their individual affairs."

I think your questions must all be answered in the nega
tive. The duties of the board are to receive, hold, invest
and pay out according to law, and in doing that they can
exercise the same business management that private own
ers are privileged to accord their individual affairs, but
that I think goes to the question of the investment, man
agement and conduct of the business entrusted to the board
in which it must exercise its business judgment. But un
der the provisions of sec. 42.24 the statute very specifically
says:

"The state treasurer shall be ex-officio treasurer of the
annuity board and of the state retirement system, and shall
give an additional bond in such amount and with such cor
porate sureties as shall be required and approved by the an
nuity board, the cost of which shall be borne by the state.'
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That does not say that the board can require any par
ticular form of such additional bond or any particular pro
visions or conditions be put into it. If required it would
simply be an additional official treasurer's bond that would
be required to be furnished because of such additional funds
and securities that would be deposited with him under this
new law.

TLM

Indigerit, Insane, etc.—TMilitary Service—Incompetent
World War veteran, to be eligible to admission to Wisconsin

memorial hospital as charge of soldiers' rehabilitation
board, must, among other things, have been resident of
this state for not less than five years next preceding his ap
plication for treatment.

Reciprocal agreement or understanding between Minne
sota and Wisconsin because of provisions of sec. 51.12,
subsec. (6), Stats., relating to transportation of nonresi
dent insane persons, includes only those persons who have
their legal residence or are entitled to support in this state
at time of application for transfer.

Facts stated fully justify denial of applications men
tioned in opinion.

April 2, 1929.
John F. Mullen, Director,

Pension, Bonus & Rehabilitation Division,
Adjutant General's Office.

Your letter of March 11 reads as follows, viz.:

"The above named incompetent world war veteran is
now a patient at the Fergus Falls state hospital at Fergus
Falls, Minnesota, with a diagnosis of manic depressive in
sanity, depressed type. The veteran's mother has filed an
application with this office to have the veteran returned to
the Wisconsin memorial hospital at Mendota, Wisconsin,
as a charge of the soldiers' rehabilitation board which ap
plication has been denied for the reason that the veteran
has not resided continuously within the state of Wisconsin
the five years next immediately preceding his application
for care or treatment as is required in sec. 45.27 of the Wis
consin statutes.
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"An application has also been filed with the state board
of control to have the veteran returned to the state hospital
for the insane at Mendota, which application has also been
denied for the reason that the veteran was not considered
a resident of Wisconsin at the time of his entry into service,
or at the time of his application for return to Wisconsin.
"Question 1. Is the veteran eligible to hospitalization at

the Wisconsin memorial hospital, Mendota, as a subject of
the soldiers' rehabilitation board?
"2. Is the veteran eligible to commitment to the Wis

consin hospital for the insane at Mendota, as a subject of
the state board of control?
"In order to assist you in arriving at your decision I am

enclosing a copy of an affidavit of Louise Endres, mother
of the veteran, a copy of a communication from this office
dated October 24, 1928, and a copy of a communication
from the U. S. veterans bureau dated November 8, 1928, in
which the status of the veteran's compensation claim is
given."

All of the facts set forth in your letter and the enclosures

therein have been fully considered but, in my opinion, they
fall far short of such proof as is required to make the
veteran eligible either to hospitalization at the Wisconsin

memorial hospital, Mendota, as a subject of the soldiers' re
habilitation board, or to commitment or transfer to the Wis
consin hospital for the insane at Mendota, as a subject of

the state board of control, and both of your questions must
therefore be answered in the negative.

Sec. 45.27, subsec. (2a), subsec. (b). Stats., provides:

"The adjutant general with the advice and approval of
the soldiers' rehabilitation board shall have power and au
thority :

«♦ 1*1 *

"(b) To provide treatment for any men and women who
served in the military or naval forces of the United States
at any time from March 1, 1917, until July 1, 1919, for any
physical or mental disease or injury or the consequent re
sult of such disease or injury, which is directly or indirectly
traceable to such military or naval service. Such person
must have been a resident of this state for not less than
five years next immediately preceding his application for
treatment."

Under this statute it might be conceded that the veteran's
mental disease is traceable to service in the military or
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naval forces of the United States between March 1, 1917
and July 1, 1919, and yet be ineligible because unable to
qualify as "a resident of this state for not less than five
years next immediately preceding his application for treat
ment."

Assuming the truth of all of the facts set forth in the
affidavit of the veteran's mother (accompanying your let
ter), still no proof is thereby offered to show the required
residence of the veteran in this state, to meet the require
ments of the statute quoted above.

Such affidavit merely says that the veteran was born
December 5, 1892 in Walworth county, Wisconsin; that the
family moved to Rockton, Illinois in June, 1893 and lived
there until February 1898; that in June, 1898 they re
turned to Wisconsin, living at the city of Beloit until 1907;
in the latter year they returned to Illinois, living in Boone
county until 1912, and that the veteran's father died there;
that in 1912 the family returned to Beloit, remaining until
1915; that in 1915 the family moved from Beloit to Wau-
shara county, Wisconsin, and there remained until 1917;
that during this latter period the veteran worked on a farm
near Belvidere (presumably in Illinois) and was inducted
into service in Boone county in September, 1917; that in De
cember, 1917 the veteran's mother returned to Beloit, Wis
consin and stayed there until April, 1920, when she broke
up the home and the family moved all their belongings to
a sister in Clinton, Wisconsin; that the veteran's army uni
forms were at the latter place and they all called it 'home,'
but the veteran worked in Kenosha and Milwaukee and at
times returned to Clinton and Beloit; that in 1921 he was
examined in Beloit for a service disability; that following
this came a period of wandering, in which time the veteran
wrote postal cards to his mother from South Dakota, North
Dakota, and Nebraska, never seeming to stay long in one
place; that until 1927 the mother last saw him in 1922; that
he was also heard from in Colorado, Oregon, and Washing
ton; that the last time she heard from him was in May,
1927; that she, through efforts, located the veteran in the
Fergus Falls Hospital for the insane, in Minnesota, having
been picked up and committed to that institution on De-
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cember 27, 1927, after being a patient in the North Dakota
hospital for the insane from September 10, 1927 to Decem
ber 23, 1927.
Based on such statement of facts your questions are pro

pounded. Based also thereon is the application filed with
the state board of control to have the veteran returned to
the state hospital for the insane at Mendota. The denial
of such application was, according to the records in the of
fice of the state board of control, for the sole reason that the
veteran was not a resident of the state of Wisconsin at the
time of the application for his return to this state. In my
opinion the facts fully justify and warrant such disposition
of the application.
Under a reciprocal agreement or understanding between

the states of Minnesota and Wisconsin, any resident of Wis
consin who is an inmate of any hospital or asylum for the
insane in Minnesota may be transferred to a hospital or
asylum for the insane in this state when such transfer can
be accomplished within the cost limitations specified in sec.
51.12, subsec. (6), Stats., for the transfer of insane non
residents of this state to the state in which such insane per
son has his legal residence or is entitled to support. Such ^
section reads:

"Whenever it shall be found that any inmate of any hos
pital or asylum for the insane is a nonresident of the state
the board shall, if possible, ascertain the state, country, or
other political division in which such inmate has his legal
residence or is entitled to support, and cause him to be
transported there if that can be done at a cost not exceed
ing two hundred fifty dollars; provided that such transpor
tation shall be by the most direct and usual route both go
ing and returning and shall be accomplished in the shortest
practicable time and that only necessary and reasonable ex- '
penses shall be allowed and actual time necessarily taken
by said trip."
HAM

11
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Public Officers—Grain and Warehouse Commission—
Chas. W. Peacock, having been duly appointed and qualified
as member of grain and warehouse commission from De
cember 29, 1926 to January 28, 1927, was therefore entitled
to salary.

April 3, 1929.

Theodore Dammann,

Secretary of State.

Attention Mr. Brandt.

You wish to know whose name should have been certified,

and who is entitled to the salary as member of the Wiscon
sin grain and warehouse commission for the month of Jan
uary, 1927. The facts as you state them are as follows:

"Mollie H. Widell's term, as member of the grain and -
warehouse commission, expired on the first Monday in Feb
ruary, 1026, but was still holding the office when Charles W.
Peacock was duly appointed by the governor. Our records
disclose the fact that Mr. Peacock was duly appointed and
qualified on December 29, 1926, and filed his bond with the
state treasurer on the same date as required by law. On
January 28, 1927, both Mrs. Widell and Mr. Peacock were
officially removed from office by Governor Zimmerman and
John A. Bardon was duly appointed as member of the grain
and warehouse commission on that date."

In view of your statement that Mr. Peacock was duly ap
pointed and also qualified, no question of the regularity of
his appointment is presented. While Mrs. Widell's term
expired on the first Monday in February, 1926, she held
over until her successor was appointed and qualified.

♦  * In January, 1911, and annually thereafter
there shall be appointed ♦ * * one commissioner for
the term of three years from the first Monday in February
of such year. Each commissioner so appointed shall hold
his office until his successor is appointed and qualified."
Sec. 126.03, Wis. Stats. 1925.

December 29, 1926, you state, was the date of the ap
pointment and qualification of Mrs. Widell's successor.
This date necessarily marked the termination of her term

of office and the commencement of the term of her succes
sor. This date therefore determined when the services of
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one ceased and the services of the other commenced; and
when the salary of one ceased and the salary of the other
commenced. Mr. Peacock, therefore, was entitled to com
pensation from December 27, 1926 until his removal on
January 28, 1927. You state, on January 28, 1927, Gov
ernor Zimmerman removed both Mrs. Widell and Mr. Pea
cock. The facts you give indicate that only Mr. Peacock
was affected by such removal, Mrs. Widell's term having
expired on December 29, 1926.
The fact that Mrs. Widell's successor was not appointed

until December 29, 1926 is not material, for the statutory
requirement as to the time of making the appointment is
merely directory. State ex rel. Johnson v. Nye, 148 Wis.
659.

The previous opinion to you, on February 18, 1927, XVI
Op. Atty. Gen. 66, was rendered without a specific and defi
nite statement of facts submitted by your office to this de
partment. It speculated on what the facts might be and
went as far as it could go under the circumstances. In
yiew of the specific statement of facts now presented, the
former opinion should be disregarded.
JWR

Physicians and Surgeons—Public Health—Basic Science
Laiv—Sec. 147.14, subsec; (2), Stats., prescribes when phy
sician licensed in another state but not licensed to. practice
in Wisconsin may testify as expert in judicial proceeding in
this state.

April 3, 1929.
Dr. Robert E. Flynn, Secretary,

Board of Medical Examiners,
La Crosse, Wisconsin.

In yours of March 25 last you inquire whether or not un
der the Wisconsin medical practice act (ch. 147, Stats.) a
physician from another state may be permitted to testify
as a medical expert in this state without being licensed to
practice here.

In my opinion the provisions of subsec. (2), sec. 147.14,
Stats., form a full and complete answer to your question.
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So far as is material to a solution of your problem, that sub
section reads:

"* * » a court in a criminal action may receive the
testimony of any person as an expert, and * » * prac
titioners in medicine, * * * licensed in other states
may testify as experts in this state when such testimony is
necessary to establish the rights of citizens or residents of
this state in a judicial proceeding and expert testimony of
licensed practitioners of this state sufficient for the purpose
is not available."

HAM

Agriculture—Dogs—Live Stock—Rabies—Proof of claim
filed under sec. 174.11, Stats., must trace claimed damage to
injury by dog or dogs.

Claim for loss suffered on account of death of cow from
rabies may not be allowed under any of provisions of ch.
94, Stats.

Findings may be based upon preponderance of probabili
ties or of inferences that may be drawn from established
facts.

After claim filed under sec. 174.11, Stats., reaches county

board for its consideration further evidence may be taken
before board relative to such claim.

April 5, 1929.

L. W. Bruemmer,

Distnct Attorney,

Kewaunee, Wisconsin.

Your letter of March 28 last reads as follows, viz.;

"A claim has been filed in the usual course of the pro
cedure outlined under sec. 174.11. The affidavit in support
thereof, sets forth the fact that the animal, a cow, died from
rabies. There is no other allegation in the affidavit that
such rabies were caused by a dog or dogs.
"Is the presence of rabies in itself proof of the fact that

the animal was worried, injured or killed by a dog or dogs
under sec. 174.11? If it is not, may not proper compensa
tion for the animal be allowed under ch. 94?"

Without the enactment of sec. 174.11, Stats., the owner of
domestic animals specified therein would have no legal
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claim against the county payable out of the "dog license
fund" mentioned in such section, or out of any other fund.
The right thereby created is purely a statutory one. Since it
exists solely by virtue of the statute, proof of all statutory
requirements must be made in support of the claim before
it can be said to be a legal claim payable out of said fund.

Without such proof payment of the claim cannot be paid out
of that fund.

Said sec. 174.11, so far as the same is here material,
reads:

"(1) The owner of any domestic animals (including
poultry) attacked, chased, worried, injured or killed by a
dog or dogs may * * * flie a written claim for dam
ages with the clerk of the town, village or city in which the
damage occurred. * * * Upon presentation of such
claim the supervisors of the town, the board of trustees of
the village, or the common council of the city, or a commit
tee appointed for that purpose by the supervisors, the board
of trustees or the common council shall promptly investi
gate said claim and may subpoena witnesses, administer
oaths and take testimony relative thereto and shall * * *
certify and return to the county clerk said claim, a re
port of the investigation, the testimony taken and the
amount of damages suffered by the owner of said animals.
"(2) * * * The county clerk shall lay before the

county board at its first meeting, following the receipt of
any such claim, all claims so filed and reported and the same
shall be acted upon and determined by the county board as
other claims are determined and acted upon. The amount
of damages filed and reported to the county clerk shall be
prima facie proof of the actual damages sustained, but evi
dence may be taken before the county board relative to the
claim as in other cases ♦ ♦
"(3) Such claims shall be solely against the dog license

fund and shall create no other liability on the part of the
county. * * ♦
"(4) The amount allowed by the county board * * *

shall in no case exceed one hundred dollars for each horse,
mule, or bovine, or thirty dollars for each sheep, goat or
swine, or three dollars for each fowl. * *

In support of the claim which you mention there is no
proof that the loss or amount of damages sufffered by the
owner of the cow was occasioned because such animal was

"attacked, chased, worried, injured or killed by a dog or
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dogs," as is required by said statute in order to make the
claim one that is payable out of said "dog license fund."
The mere allegation and proof that the cow "died from

rabies" falls far short of the proof required by the statute

unless the presence of rabies is itself proof that the same
was communicated by and as a result of the cow having

been "attacked, chased, worried, [or] injured * * * by
a dog or dogs."

Because of the form of your first question it must be

answered in the negative.

Without going into detail respecting the provisions of ch.
94, Stats., suffice it to say that the claim is not one that

comes within any of the provisions of that chapter which
relates to "live stock sanitation" and makes provision for
indemnity for slaughter of diseased animals afflicted with

bovine tuberculosis, etc., and your second question must
therefore be answered in the negative.

Going back now to the question of whether or not the
claim under consideration is one allowable under said sec.

174.11 you are advised that in my opinion the claim is one
that is possibly susceptible of additional proof which might
well bring it within that statute.

The claimant avers that the animal died from rabies.

Beyond proof of that averment none is furnished by him.

If expert medical testimony is furnished to the effect that
rabies never develops in bovine unless the infection is trans

mitted to such animal by inoculation caused by some other
animal already infected, that although the disease may oc
cur in all warm-blooded animals, it occurs most frequently
in the wolf, the coyote, and the dog, and is chiefly propa

gated by the latter, which is especially susceptible, that the
bovine in question was not exposed to inoculation by the

bite or other injury of either a wolf or a coyote, but was
exposed to that of a dog or dogs, and such other proof as
may be at the command of the claimant tending to show the
probability that the rabies causing the death of the animal
was the result of injury caused by a dog or dogs, then, I be

lieve, the claimant has brought himself within the rule that

a finding of fact may rest upon a preponderance of proba
bilities or of the inferences that may be drawn from estab-
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lisHed facts, and therefore justify the allowance of the claim

under said sec. 174.11. See Block v. Milwaukee, etc. Co.,
89 Wis. 371, 375; Hallum v. Omro, 122 Wis. 337; Faber v.
C. Reiss Coal Co., 124 Wis. 554; Vilter Mfg. Co. v. Indus
trial Commission, 192 Wis. 362; Pfister & Vogel L. Co. v.

Industrial Commission, 194 Wis. 131; and 10 R. C. L. 1012,
et seq.

Subsec. (2), sec. 174.11 prescribes that "evidence may be
taken before the county board relative to the claim as in
other cases," which is sufficient authority to permit the

claimant to offer such additional evidence or testimony as
he may have in order to bring his claim within said section.
HAM

Courts—Garnishment—Public Officers—State Employes
—Questions answered as to right of superintendent of state

institution under board of control to advance amount due

employe who is discharged or has resigned without having
such claim reported and audited in usual way; right of
judgment creditor to such salary who files his certified

transcript of judgment under provisions of sec. 304.21,
Stats., after employe has left but before claim for salary
has been reported, audited and paid as required by law.

April 8, 1929.

Board of Control.

You submit the following questions to which I make
answer:

"(1) May this board pay an employe prior to the end of
the month other than the regular pay roll submitted
through the civil service and secretary of state?"

Answer to first question. Yes. The board cannot, but
the state can in the manner provided by law.

Sec. 14.31, subsec. (1), Stats., provides;

"All claims against the state, when payment thereof out
of the state treasury is authorized by law, shall be audited
by the secretary of state."

Sec. 14.81, subsec. (4), further provides:
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Sec. 304.21 (1) provides in

"The salaries, wages, compensation of and reimburse
ments to all state olficers and employes, ♦ ♦ ♦ shall be
paid at the end of each month * * * or at the termin
ation of such service * * *."

Clearly that gives the right if it does not make it the duty
to pay at the termination of such service, but I think under
that language it should be reported to, approved and au
dited by the secretary of state at the termination of such

service in the same way that it is required to be done for
the regular pay rolls at the end of each month.

"(2) If your answer is 'yes' to the above question, then
we would like to know if the secretary of state has the right
to deduct from such employe's salary on account of a judg
ment which is filed after the employe has left our service?"

Answer to second qtiesiion.
part:

"* * * judgment creditor may file a certified copy of
such judgment with the secretary of state * ♦

Subsec. (2), sec. 304.21 then provides in part as follows:

"It shall thereupon become the duty of the proper officers
of such state, * * * after the expiration of thirty days
*  * * to pay to the owner of such judgment such sum
as at the time of said filing is due * * *" or that may
thereafter become due over and above the amount exempt
by law."

Under that provision it is just a question of whether at
the time of the filing of the transcript, there is anything due
or to become due on account of the employment; so if it had
not been reported, audited and paid at the time of the filing
of such certified transcript, then the amount unpaid over
and above exemption, if any, would be subject to that lien.

The secretary of state would not only have the right, but it
would be his duty, to deduct the amount of the employe's
salary over and above the exemption that had not then been
paid even though he had then left the service.

"(3) If your answer is no to question (1) we would like
to know whether or not there is any difference between the
discharging of an employe and the resignation of an em
ploye in so far as paying him is concerned, it now being our
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understanding that if an employe is discharged he has th'e
right to demand his pay at that time."

Answer to third question. I do not think there is any
difference in the procedure or right. Under the provisions
of sec. 14.31 (4), above quoted, the language "or at the ter

mination of such service" would apply whether such service
was terminated voluntarily or involuntarily, and that, be
ing a special provision of the statute, would control over

any general rule of business or law with reference to other

employment.
I do not think any custom or practice of the superin

tendent advancing to the employe the amount supposed to

be due for salary out of funds in his hands would change
the absolute rule of law as to the duty of the secretary of
state to pay on the judgment whatever amount would there
after be payable because the superintendent would have no

right to audit the claim or amount due from the state. The
superintendent would not have the right to advance same
upon the theory that it was payment by the state because

the secretary of state is the only officer that can audit the
claim to determine the liability of the state to make the pay
ment. Until that is done by the secretary of state, I think

the amount is still due and payable to the employe within
the provisions of sec. 304.21, which would fix the duty of
the secretary of state to pay the amount due, less exemp
tions on that judgment.

TLM

Automobiles—Taxation—Automobiles of Spanish consu

lar officers in state of Wisconsin are exempt from taxation.

April 8, 1929.

Honorable Walter J. Kohler,

Governor.

You have submitted a communication from the Honor

able Frank B. Kellogg, as secretary of state, in which he
quoted Article XV of the Treaty of 1902 between the United
States and Spain, 33 U. S. Stats, at Large, 2112, Part 2,
which provides in part:



Opinions of the Attorney'General

"All consular officers, citizens or subjects of the country
which has appointed them, * * * shall * * * be
exempt from all National, State, Provincial and Municipal
taxes except on real estate situated in, or capital invested in
the country to which they are commissioned. * * *"

You ask whether under the provisions of this treaty the
automobiles of Spanish consular officers in the state of Wis
consin are exempt from taxation.
In re Baldivin, 27 Fed. 187, 188 (reversed on other

grounds), the court said:

"Thus, the states have surrendered the treaty-making
power to the general government, and vested it exclusively
in the president and senate; and when duly exercised by the
president and senate the treaty resulting becomes the su
preme law of the land, to which not only state laws, but
state constitutions, are in express terms subordinated."

See, also, Techt v. Hughes, 229 N. Y. 222, 128 N. E. 185.
Additional cases are collected in U. S. G. A., Const. Part

2, p. 440.

Since the treaty exempts Spanish consular officers from
state and municipal taxes except on real estate or capital in
vested, and since the treaty is the supreme law of the land,
it necessarily follows that the automobiles of Spanish con
sular officers in the state of Wisconsin are exempt from tax

ation.

ML

Public Officers—Sheriff who is under salary fixed by
county board is not entitled to per diem for his deputy fixed
by sec. 59.23, subseci. (3), Stats.

April 8, 1929.

Anthony E. Madler,

District Attorney,
Chilton, Wisconsin.

You state that your county board in fixing the salary of
the sheriff of Calumet county, in a resolution provided:

"Resolved that the salary of the sheriff of Calumet
county, Wisconsin be fixed for the ensuing term at the sum
of $1500 per annum, and that in addition thereto all fees
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earned by him for civil work in which the county of Calu
met is not a party, and that in addition thereto the sheriff
be allowed such fees for transportation of insane persons,
feeble-minded persons, and all persons to any penal and cor
rective institutions within the state at the fees prescribed
by law for the transportation of prisoners to the state
prison; and that said sheriff in addition be allowed all fees
prescribed by law for service for criminal process outside
of the county of Calumet."

You direct my attention to sec. 59.23, subsec. (3), Stats.,
which provides:

"The sheriff shall:

"Attend upon the circuit court held in his county during
its session, and at the commencement of every term of such
court file with the clerk thereof a list of his deputies not ex
ceeding three, who are to receive a per diem for attendance
on such court. The court, however, may by special order
authorize a greater number of deputies to attend when the
court is engaged in the trial of any person charged with a
crime."

You state that the sheriff of Calumet county has filed
with the county board a bill for money paid to the under-
sheriff for attending four days of the adjourned October
session of the circuit court. You inquire whether he is en
titled to be reimbursed.

Under sec. 59.15 the county board is authorized to fix the
salary of all county officers:

"* ♦ * The salary so fixed shall not be increased or
diminished during the officer's term, and shall be in lieu of
all fees, per diem and compensation for services rendered,
except the following additions:
"(a) Compensation to the sheriff for keeping and main

taining prisoners in the county jail; * * *"

I am of the opinion that under these various provisions
of the statute and the resolution adopted by your county
board the sheriff is not entitled to receive, in addition to his
salary, the per diem for his undersheriff or deputies in the
circuit court.

JEM
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Minors—Child Protection—Child under eighteen, if it is
delinquent by reason of having committed offense against

laws of state, may be proceeded against under sec. 48.06 in

stead of sec. 48.11, subsec. (2), Stats.

April 8, 1929.

John A. Thiel,

DistHct Attorney,

Mayville, Wisconsin.

You state that you started a proceeding under sec. 48.06,
Stats., by a petition against one X—, in which it is alleged:

"The petition of John A. Thiel, district attorney for
Dodge county, Wisconsin, respectfully represents and shows
to the court:
"That your petitioner is informed and believes and has

good grounds to believe and verily does believe that X-—,
aged sixteen years, did commit the crime of fornication
with one A—, B— and C—, and is a delinquent child.
"Wherefore your petitioner prays that the said X— be

summoned by the juvenile court of Dodge county, Wiscon
sin, to answer the said charges and to abide the further pro
ceedings of the said court."

You direct my attention to sec. 48.01, which defines a de

linquent child as follows:

"The words 'delinquent child' shall include any girl under
the age of eighteen years and any boy under the age of sev
enteen years, who violates any law of this state, * *»

You inquire, in view of the fact that this girl has reached
the age of sixteen years, whether you can proceed under

sec. 48.06 or whether you are required to proceed under sec.
48.11, subsec. (2).

Said sec. 48.06 provides:

"(1) Any resident of any county, having knowledge of a
child in said county who appears to be either neglected, de
pendent, or delinquent, may file with the juvenile court a
verified petition setting forth the facts. The person mak
ing such affidavit shall suffer no personal risk greater than
when the proceeding is upon warrant, providing said affi
davit is made in good faith."

You state that you have always contended that you had
the right to proceed under sec. 48.06. You will note that
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the provision under sec. 48.06 is not a criminal proceeding.
No warrant is issued as in criminal cases but a summons,
requiring the person having custody or control of the child
in question, to appear with the child at the place. You are
correct in your conclusion that you may proceed in this case
under sec. 48.06. It is not necessary to bring proceedings
against a delinquent child under sec. 48.11, subsec. (2),
where the child has committed a crime or an offense against
the laws of the state, but a proceeding may be brought un
der sec. 48.06.

JEM

Public Officers—County superintendent of schools elected
April 2, 1929, who assumes office on July 1 following, holds
for term of four years under provisions of subsec. (1), sec.
39.01, Stats, as amended by ch. 10, Laws 1929.

April 9, 1929.
John Callahan, State Superiyitendent,

Department of Public Instruction.
Ch. 10, laws of 1929, amended subsec. (1), sec. 39.01,

Stats., to read as follows:

"A superintendent of schools shall be chosen at the elec
tion held in each county on the first Tuesday in April in the
year one thousand nine hundred and twenty-nine and every
four years thereafter, for the term of twe four years from
the first Monday of July following such election, and shall
hold office until his successor shall have qualified."

You inquire:

"Does this four year tenure apply to county superintend
ents elected at the recent elections? Do county superin
tendents who assume office on July 1 next hold office for
four years?"

Both questions are answered in the affimative.
By the terms of the act it took effect upon passage and

publication. The bill was approved by the governor on
March 28 and published on March 29 and therefore was in
full force on the day of the election, April 1.
FEB
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Taxation—Ineoms Taxes—No right of action to recover
nor right to refund income taxes voluntarily paid in Febru
ary, 1927, existed in April, 1928, where assessment thereof
for 1919 was made in 1926, which assessment was affirmed
by income tax board of review and no appeal was taken
from such affirmance.

April 9, 1929.

Tax Commission.

In 1926 additional income taxes were assessed against
certain taxpayers in the city of Madison for the year 1919;
the taxpayers appealed from the assessment to the income
tax board of review, which affirmed the assessment, and
from which no appeal was taken to the tax commission as
provided by sec. 71.15, subsec. (1), Stats. 1925; the taxes
were certified and placed upon the tax roll of 1926, and were
paid voluntarily and not under protest in February, 1927;
at the time of such payment there was in force sec. 71.26,
created by* ch. 446, laws of 1925, which gave a taxpayer the
remedy of filing with the city council within two years from
payment a claim for any unlawful or excessive income tax
paid in cash, whether voluntarily paid or not, and of an ac
tion against the city in case of disallowance; but this stat
ute was repealed by ch. 539, laws of 1927, effective August
17, 1927; in the month of April, 1928 the said taxpayers
filed claims with the city council for the amounts of the
taxes so paid, claiming that the additional assessments were
unlawful.

On the foregoing statement of facts (which appear from
your inquiry, copies of correspondence between the city at
torney and the commission, and from a brief of Sanborn,
Blake and Aberg, counsel for said taxpayers, transmitted
by you with your request for an opinion), you present the
following questions, which I shall answer in their order.

1, "Has the taxpayer lost his remedy that prevailed un
der the laws of 1925 which permitted him to make a claim
for refund to recover excessive tax paid under section 71.26
of the Laws of 1925?"

In my opinion, the answer should be in the affirmative.
I think that it is very clear, that sec. 71.26, Stats. 1925,

did not create any substantive or vested right but merely
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gave a remedy which the legislature could take away at any
time, at least as to any taxpayer who had not invoked it
while it was in effect. The repealing act contained no pro
vision saving from the effect of the repeal any rights of ac
tion which had accrued under the repealed section; the Wis
consin cases cited by counsel for the taxpayers in my opin
ion do not support their contention, and there are numerous

other Wisconsin cases which seem to me to definitely settle
the rule against them. When the claims in question were
filed with the city council there was no law permitting such
filing and the council had no power to allow them.

2. "Does the taxpayer have a remedy under any other
section of the law?"

.  I think not, and that sec. 71.15 and 71.17, Stats., to which
you refer, do not afford them any remedy.

Subsec. (2), sec. 71.17 provides:

"No refund shall be made and no credit shall be allowed
for taxes overpaid on income for the years not open to audit
under section 71.11."

Incomes for the year 1919 were not open to audit in 1928
when these claims were filed and therefore no refund can be

made under this provision.
Subsec. (3), sec. 71.17 provides:

"No refund shall be made and no credit shall be allowed
on any item of income or deduction, assessed as a result of
an office audit, the assessment of which shall have become
final and conclusive under the provisions of sections 71.12,
71.13, 71.14, 71.15 or 71.16; and no refund shall be made
and no credit shall be allowed for any year, the income of
which was assessed as a result of a field audit, and which
assessment has become final and conclusive under the pro
visions of sections 71.12, 71.13, 71.14, 71.15 or 71.16."

The claimants did not pursue the remedies given by sec.
71.15 after the affirmance of the assessment by the income

tax board of review and failed to appeal to the tax commis
sion; hence by the expressed prohibition of the law no re

fund can now be made.

FEE
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Workmen's Compensation—State is not liable for in
creased compensation where accident results from bursting
of emery wheel or collapse of scaffold.

April 10, 1929.
A. J. Altmeyer, Secretary,

Industrial Commission.

Some time ago you submitted the files in three cases in
volving injuries received by employes of the university of
Wisconsin, and you asked concerning the liability of the
state for increased compensation. In one case the accident
resulted from the bursting of an emery wheel; in the other
two cases the accident was caused by the collapse of a scaf
fold.

In none of these case is the state liable for the payment
of increased compensation.

Sec. 101.06, Stats., provides:

"Every employer shall furnish employment which shall
be safe for the employes therein and shall furnish a place of
employment which shall be safe for employes therein and
for frequenters thereof and shall furnish and use safety de
vices and safe.guards, and shall adopt and use methods and
processes reasonably adequate to render such employment
and places of employment safe, and shall do every other
thing reasonably necessary to protect the life, health, safety,
and welfare of such employes and frequenters. Every em-.
ployer and every owner of a place of employment or a pub
lic building now or hereafter constructed shall so construct,
repair or maintain such place of employment or public
building, and every architect shall so prepare the plans for
the construction of such place of employment or public
building, as to render the same safe."

In XVII Op. Atty. Gen. 438 it was held that under the

statutes governmental subdivisions are not liable for in
creased compensation for violating the industrial commis
sion's orders-applying to employers, but they are liable for
increased compensation for the violation of the commis
sion's orders relating to owners. The question you present
turns, therefore, on whether the order requiring a safe and
appropriate scaffold and the order requiring the guarding
of emery wheels apply to owners or to employers. Both or
ders jvere necessarily made under the first sentence of sec.
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101.06, which places the duty on employers to furnish a safe
place of employment and to furnish safety devices and safe

guards. It follows, therefore, that the orders which are
alleged to have been violated did not apply to the university
of Wisconsin and hence their violation could not justify an
award of increased compensation.
ML

Education—Vocational Education—Labor—Apprentices

—Where apprentice lives in one town, city or village and is
employed in another, question as to whether he shall attend
vocational school in town, city or village of his residence or
in that in which he is employed is one to be determined by
agreement between apprentice and employer.

Apprentice living in town, city or village and employed
in another may attend vocational school in town, city or vil
lage in which he resides and may, upon written approval
by board of vocational education of town, city or village in
which he resides, attend vocational school in that in which
he is employed.

April 12, 1929.

Board of Vocational Education.

In your letter of April 4 you present the following ques
tions:

(1) If an apprentice lives in a city, town, or village other

than the one in which he is employed as an apprentice, shall
he attend school in the city, town or village in which he re

sides, or in the city, town or village in which he is em
ployed ?

(2) If an apprentice lives in a city, town or village other

than the one in which he is employed, may his employer re
quire that he attend school in the city, town or village in
which he is employed?
Ch. 106, Stats., provides that an apprentice agreement

may be entered into between a minor and an employer.
This chapter also prescribes the contents of the agreement.
The agreement must specify the number of hours to be de

voted by an apprentice to instruction. The employer is re
quired to pay the apprentice for the time actually devoted

12
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to 'nstruction. There is, however, no specific provision re
lating to the question as to whether an apprentice or the
employer has the power to choose the school to be attended
by the apprentices. In the absence of such provision this
department is of the opinion that the question should be de
cided by agreement between the employer and the appren
tice.

The apprentice may attend the vocational school in the
town, city or village in which he lives, and he may, if writ
ten permission is given by the board of vocational education
of the town, city or village in which he lives, attend the vo
cational school in the town, city or village where he is em
ployed. Sec. 41.18, Stats.
SOA

Municival Corporations—To^uns—Taxation—Under pro
visions of sees. 60.50 and 74.15, Stats., payment of taxes to
school district has priority even though such payment re
sults in deficiency of other funds of town.

April 15, 1929.

A. C. Barrett,

District Attorney,

Spooner, Wisconsin.
In your letter of April 2 you call our attention to subsec.

(6), sec. 60.49 and sec. 60.50, Stats., and inquh'e whether it
is the duty of a town treasurer to pay to a school district
treasurer the full amount levied for school taxes, or to pay

only the amount of school taxes actually collected.
Subsec. (6), sec. 60.49, Stats., provides that it shall be

the duty of the town treasurer:

"To pay to the district treasurer on demand all school
district taxes raised in- each district and collected by him,
and the amount of all school district taxes returned to the
county treasurer of his county as delinquent, whenever the
same shall have been paid to him by said county treasurer
or whenever he shall receive credit from the county treas
urer for such delinquent tax or any part thereof on account
of any demand or claim due from such town to such
county."
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Sec. 60.50 provides as follows:

"If, upon the return of the uncollected taxes to the county
treasurer in any year, there shall be a deficiency of cash
funds in the town treasury to pay all the charges thereon
during such year, then the town treasurer shall set apart in
the order specified below a sufficient amount of such funds
to pay in full each of such charges so far as such funds will
extend; and he shall pay the same only in the order and for
the objects herein specified, to wit:
"(1) The amount of moneys raised for common school

purposes and returned taxes collected for any school dis
trict.
"(2) The amount raised for the support of the poor. ^
"(3) All the moneys raised for highways and bridges

and returned taxes collected therefor.
"(4) The amount of moneys raised for all other town

purposes shall be applied to the payment of all other lawful
orders upon the town treasury. The treasurer shall keep a
record of all such orders presented for payment, showing
the date and order of presentation, the number, date and
amount thereof and name of drawee, and shall endorse
thereon the fact and date of such presentation and sign his
name thereto, and as said orders are paid, note the fact of
payment on said record; said orders shall be paid in the or
der of their presentation as shown by said record when
there are funds in the treasury."

Sec. 74.15, Stats., provides that the town, city or village
treasurer shall first pay over to the county treasurer the
amount of state taxes, though it may occasion a deficiency ' '
in the town, city or village taxes. This section further pro
vides that the treasurer shall, after the payment of the state
tax, set aside the sums levied for school purposes, then sums

levied for the payment of judgments, and then sums levied
for other purposes. ^

In XIII Op. Atty. Gen., 532, 533, it was said: |

"♦ * * Sec. 74.15 provides for the setting aside of all ■
sums levied for school purposes after the state taxes have
been paid. Sec. 60.50 provides that the schools shall have ^
priority in case of deficiency of funds in the hands of the
treasurer. These sections construed together are indica- %
tive of an intent on the part of the legislature to provide ^ ^
for the operation of schools even though a deficiency in the A
funds for other purposes is occasioned thereby."

'"i
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In view of our former opinion, it is clear that the town
treasurer must set aside and pay to the district treasurer
the total amount of taxes levied for school purposes before
any payments are made for other purposes.

SOA

Courts—Garnishment—Public Officers—State Employe
—Right of judgment creditor who has filed transcript of
judgment against employe of state institution to wages due
or to become due to such employe after date of filing such
transcript over and above exemption provided by law is ab
solute ; that right cannot be defeated by custom or practice
of superintendent of such institution paying such claim for
wages out of contingent fund or any other fund until claim
has been audited and allowed by secretary of state.

April 15, 1929.
Board of Control.

Attention A. W. Bayley, Secretary.
I have your letter of April 11, in which you acknowledge

receipt of the opinion rendered under date of April 8,* re
lating to payment of salary of employes in state service. In
your letter of the 11th you say:

/'One further element seems to be pertinent to this ques
tion before final determination is made, which is the fact
that there is appropriated to each of the institutions, a re
volving fund, known as a 'Contingent Fund.' If the legal
definition of the word 'contingent' would include the pay
ment of wages, it would appear then that it would be legally
proper to make payment of wages 'and the termination of
such service' from such 'contingent' funds."

You ask to be advised on this further question.
I do not see how we can change or modify the previous

opinion based on these additional facts. The secretary of
state is made by law the final auditing officer of the state,
and until that is done and payment made on that audit, it
is subject to the provisions of sec. 304.21, subsec. (2), Stats.,
which would require the payment to be made upon the judg
ment filed prior to that time.

* Page 167 of this volume.
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You speak of a "contingent fund" which is appropriated
to each of the state institutions, and you think if the word
"contingent" includes the payment of wages by the superin
tendent it should authorize him to pay such wages when an
employe is discharged or leaves the service.

Contingent is defined in law as "dependent for effect on
something that may or may not occur." I see no reason
why payment of an employe at a state institution whose
wages are made payable at the end of each month and, in
case of his being discharged or voluntarily resigning, then
at such time, would not be contingent as to time of payment,
depending upon the question of whether or not the employe
continued in the service for the month. However, I do not
see how the superintendent, who is a mere state employe,
could audit the claim for wages, in case the employe quit
the service, and pay or advance such wages out of state
funds in his hands, because, under the express provisions of
the statutes, the secretary of state is the officer charged
with the power and duty to make the audit before payment
can be made. If, before that is done, a transcript of judg
ment is filed with him he has no power to authorize payment
of any amount due or to become due to the employe over and
above the exemptions by law. Therefore I do not see how
we can change the former opinion based on the added facts
submitted.

TLM

Public Lands—Public Officers—Board of normal regents
has no power to grant or convey easement in or across its
normal school grounds in city of Platteville to city to build
and maintain public sewer through such grounds for muni
cipal purposes.

April 15, 1929.

Board of Regents of Normal Schools.

. Attention Edgar G. Doudna, Secretary.

You say the city of Platteville finds it desirable to lay a
sewer through a portion of the property of the state teach
ers college at Platteville. You ask for an opinion as to
whether or not the board of regents has the right to permit
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the city to do this, and whether they may sign an easement
to the city for this purpose.

Sec. 37.02, subsec. (1), Stats., gives the board of regents
the power to "purchase, have, hold, control, possess and en
joy in trust for the state, for educational purposes solely,
any lands, tenements, hereditaments, goods and chattels of
any nature which may be necessary and required for the
purposes, objects and uses of the state normal schools au
thorized by law and none other, * * *. After specific
authority to sell or dispose of personal property, the section
provides:

" * * * The board of regents shall not sell, mortgage
or dispose of in any way any real estate * * * without
the express authority of the legislature; * *

An easement for sewers is an interest in real estate, so I

think the regents have no power to grant or sell such an

easement without express authority of the legislature.
If the sewer in question is one that the regents want con

structed or might have use for in connection with their prop
erty, then I see no reason why they can not permit the city
to build it instead of building it themselves, but I do not
think the regents have the power to grant such an easement
to the city or to anybody else which would be an interest in
their property to be used for purposes other than for nor
mal school purposes.
TLM

Automobiles—Bridges and Highways—Law of Road—
Automobile owned by Wisconsin corporation which is oper
ated ten months in each year in state of Illinois and two re
maining months in Wisconsin must be licensed to operate in
Wisconsin.

April 15, 1929.
George A. Bowman,

District Attorney,

Milwaukee, Wisconsin.
The material facts presented in your letter of April 1,

are as follows:

A Wisconsin corporation owns several automobiles which
are driven in Illinois by its employes for about ten months
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in the year. This company is licensed to do business as a
foreign corporation in Illinois. During the remaining two
months of the year these cars are driven in Wisconsin by
its employes residing here. Under these circumstances, if
these cars are licensed in Illinois, must they also be licensed
in Wisconsin? The corporation is willing to have these
cars licensed in either Wisconsin or Illinois, but does not
want to take out a license in both states.

You inquire whether such cars must be licensed for use
in Wisconsin.

Your question is answered in the affirmative. Subsec.
(1), sec. 85.04 provides:

"No automobile * * * shall be operated on any
highway unless the same shall have been registered or ap
plication for registration shall have been made to the sec
retary of state and the registration fee paid."

Subsec. (2), sec. 85.04 provides:

"Application for such registration shall be made by the
owner to the secretary of state in the form prescribed by
him."

Unless the cars to which you refer are exempt under the
provisions of subsec. (1), sec. 85.15 it is clear that a license
must be obtained for the operation of the cars in Wiscon
sin.

Subsec. (1), sec. 85.15 provides:

"Any motor vehicle other than those specified in subsec-
"tion (2) of this section registered in any state of the United
States, the District of Columbia, or any foreign state or
province which carries the number plates indicating such
registration, may be operated over the highways of Wiscon
sin without registration in this state, during the year of
such registration; provided, that such state, district or
province allows motor vehicles registered in this state to be
operated tax free upon its streets and highways under con
ditions substantially as favorable to residents of Wisconsin
as granted herein to nonresidents; and provided, further,
that the owner of the motor vehicle has not moved to Wis
consin, in which case the vehicle must be registered for the
remainder of the calendar year."

The foregoing section is a reciprocal measure designed to
confer on residents of foregin states the same right to oper-
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ate on Wisconsin highways as is enjoyed by residents of
Wisconsin in such other states. The statute, however, was
not designed to cover a situation such as that you have
described. The owner of the cars in question is at all times
a resident of the state of Wisconsin. When the cars are

operated in this state, the owner is under the same obliga
tion to take out a license as an individual owner. If a pri
vate individual were the owner of the cars, the minute they
were operated in Wisconsin he would be obliged to have
them licensed. We can see no distinction between private
ownership and corporation ownership.
SOA

Courts—Forfeitures—Insurance—Mutual fire insurance
company is subject to provisions of sees. 203.17 to 203.19,
Stats.

In case assessments are not paid, action may be com
menced in name of board of fire underwriters to collect de
linquent assessments.

Forfeiture action lies against member of fire patrol who
refuses to file proper statement or who files false statement.

April 15, 1929.
M. A. FreedY,

Commissioner of Insurance.
The material facts presented in your letter of March 15,

are as follows:

In Milwaukee a fire patrol has been organized under the
provisions of sec. 203.17, Stats. Prior to the year 1926
every fire insurance company doing business in Milwaukee

reported their premiums and paid their assessments to the
fire patrol. Since 1926, mutual fire insurance companies
organized under the laws of the state of Wisconsin have re

fused to pay their prorata share of the expense of the patrol,
contending that sees. 203.17 to 203.19, inclusive, of the stat
utes, do not apply to Wisconsin mutual fire insurance com

panies. You inquire whether a mutual fire insurance com
pany organized under the laws of the state of Wisconsin,
except a town mutual, is subject to the provisions of sees.
203.17 to 303.19, inclusive, of the statutes, and, if so, what,
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if any, remedy may be pursued by the Milwaukee fire patrol
to recover delinquent assessments.

Sec. 203.17, Stats., provides that any incorporated board
of fire underwriters may establish a fire patrol in any city

where in it is located.

Sec. 203.18 provides that the fire patrol shall hold a meet
ing during the month of January, in each year, and that at
such meeting each insurance corporation, agent or person
doing a fire insurance business in such city shall have the
right to be present and each corporation represented shall
be entitled to one vote. It is further provided that such
meeting shall have the power to fix the maximum amount
of expenses which shall be incurred therefor during the en

suing year.

Sec. 203.19, Stats., provides:

"On the first day of February in each year each insur
ance corporation, underwriter or agent doing any fire in
surance business in such city shall furnish to said board a
statement, verified by affidavit, of the aggregate amount of
premiums received for insuring property in such city dur
ing the year ending on the next preceding first day of Jan
uary. Upon the statement so furnished said board shall
assess the amount fixed as aforesaid for the expenses of
said fire patrol for the current year upon the several cor
porations, underwriters or agents, in proportion to the
amount of the premiums returned as received by each, and
such assessments may be recovered by action in the name
of such board. If any such statements shall not be made
as above required, said board shall cause a demand in writ
ing to be served on the corporation, underwriter or agent
so failing to make such sworn statement. Such demand
shall be served by leaving the same during business hours
at its or his office with the person in charge thereof, and
every such corporation, underwriter or agent who shall wil
fully make false statement or who shall, for fifteen days
after such demand, neglect to render such statement shall
forfeit fifty dollars and an additional fifty dollars for each
day's neglect after the expiration of said fifteen days, one-
half to the use of said board, when it shall prosecute there
for."

It will be noted that sec. 203.19 specifically applies to
"each insurance corporation, underwriter or agent doing
any fire insurance business in such city." The statute thus
includes mutual fire insurance companies. There is noth-
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ing in sees. 203.17 to 203.19, inclusive, to indicate an intent
on the part of the legislature that mutual fire insurance
companies are exempt from the provisions of these sections.
We have made a careful search of the statutes and find no

provisions exempting a mutual fire insurance company from

these provisions. In the absence of such a section, the
plain language of the statute must govern. We are there
fore of the opinion that mutual fire insurance companies
are subject to the provisions of sees. 203.17 and 203.18 and
203.19, Stats.

The statute in express terms specifies the procedure to be
followed in cases where assessments are not paid. Such
assessments may be recovered by action in the name of the
board of fire underwriters. The statute also provides that
in case the statements are not made, or, if made, are false,

a forfeiture action may be prosecuted against the offender.
In event a forfeiture action is instituted, the provisions of

eh. 288, Stats., must be complied with. The board of fire
underwriters may join with the state of Wisconsin as a
party plaintiff in such action. Sec. 288.04. The action

may be prosecuted by the district attorney of Milwaukee

county or by the attorney general. Sec. 288.07.

SOA

Bridges and Highivays—Signs—Railroads—Grade Cross
ings—State highway commission is charged with duty of
erecting and maintaining special warning signs at railroad

grade crossings on state trunk highway system.
County highway commissioner is charged with duty of

erecting and maintaining special warning signs at railroad

grade crossings on county trunk and town highways. Ex

penses thus incurred must be paid out of funds available for
maintenance of highways.

April 15, 1929.

Highway Commission.

Jn your letter of March 1, after calling attention to the
provisions of sec. 192.26, Stats., you present the following
.questions:
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(1) Is the county highway commissioner under the duty
to erect and maintain special warning signs at railroad

grade crossings on the state trunk highway system?
(2) Is the county highway commissioner under the duty

to erect and maintain special warning signs at railroad

grade crossings on county trunk and town highways?
(3) To which funds are the expenses for erection and

maintenance of special warning signs to be charged ?
Subsec. (1), sec. 192.26 provides:

"Within one year after this section takes effect each
steam or interurban railroad company shall furnish to each
county in this state in or through which it operates advance
warning signs to be placed as hereinafter provided on
every highway in each town which crosses at grade the
tracks of such, company. Upon receipt of such signs,
the county highway commissioner shall immediately install
and thereafter maintain such signs in good condition near
each such grade crossing. The county highway commissioner
shall certify the cost of such installation and maintenance
to the county clerk, who shall issue his warrants therefor
upon the county treasurer to be paid out of moneys received
by the county under paragraph (a) of subsection (3) of
section 20.04. The railroad commission upon petition
therefor and upon investigation and finding that such signs
are impracticable or unnecessary on any particular high
way may release the county from the provisions of this sec
tion as to such particular highway."

Chapter 11, laws of 1925, repealed subsec. (3), of sec.
20.04, Stats. 1923. This chapter also created subsec. (3),
sec. 20.49, Stats., which appropriates to the highway com
mission :

"On October 1, 1925, and annually thereafter, for mark
ing and signing the state trunk highway system, one hun
dred thousand dollars."

It is clear that the legislature in repealing subsec. (3),
sec. 20.04, and creating subsec. (3) of sec. 20.49, thereby
intended to impose on the highway commission the duty of
erecting and maintaining special warning signs at railroad
grade crossings on the state trunk highway system. The
expense of erecting and maintaining such signs must be
charged to the appropriation made by subsec. (3), sec.
20.49, Stats.



188 Opinions of the Attorney General

The duty is imposed upon the county highway commis
sioner, under the provisions of sec. 192.26, to erect and
maintain special warning signs at railroad grade crossings
on county trunk and town highways. The expenses in
curred in erecting and maintaining such signs should be paid
by the county out of any funds available for maintenance
of highways.

SOA

Courts—Indigent, Insane, Etc.—County which has

abolished distinction between town, city and village poor

does not thereby become party to action pending in supreme
court in which town in county obtained judgment in county
court requiring father to support his daughter. Sugges
tions made as to procedure to be followed by county in pro
tecting its interests.

April 15, 1929.

James L. McGinnis,

Distnct Attorney,
Amery, Wisconsin.

The material facts presented in your letter of March 13
are as follows:

One S., who was a resident of and had a local settlement
in the town of Sterling, Polk county, was a poor person

within the meaning of ch. 49, Stats., and was in need of
medical care and hospitalization. The supervisor of the
town applied to the county judge to compel the father of S.

to support, relieve and maintain her, and the county judge
ordered the father to make monthly payments to S. The
father appealed to the supreme court from the order of the

county court. After the appeal was taken, the county
board adopted a resolution abolishing the distinction be
tween county poor and town, city and village poor, in ac

cordance with the provisions of sec. 49.15, Stats. The town
of Sterling has made no arrangements to be represented in
the supreme court, and has turned the matter over to you
as district attorney of your county.
You present the following questions for an opinion of this

department:
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1. Does the action of the county board in adopting the
county poor system operate to substitute the county of Polk
for the town of Sterling in the appeal now pending before
the supreme court?

2. Will a decision in the appeal now pending operate as

a decision in favor of Folk county?
3. In the absence of an order or instructions from the

county board or the county poor committee, is it the duty of
the district attorney to appear before the supreme court in
the trial of this appeal?

4. What is the proper move for the district attorney to
make in the circumstances above outlined?

1. The answer to your first question is in the negative.
Polk county is not now a party to the present action, and the
action of the county board in no way affects the parties to
the action.

Sec. 269.14, Stats., provides:

"In case of a transfer of interest or devolution of liability
the action may be continued by or against the original party,
or the court may direct the person to whom the interest is
transferred or upon whom the liability is devolved to be
substituted in the action or joined with the original party,
as the case requires."

This section, we believe, is broad enough to authorize Polk
county to be substituted as the party plaintiff, or joined as
a party plaintiff. Of course, if any proceedings are taken
under this section, notice must be given the adverse party,
in accordance with the provisions of supreme court rule 15.

2. It is impossible to give a definite answer to your sec
ond question. If the decision of the county court is sus
tained, the father will be obliged to support and maintain
his daughter, thus relieving the county of the expense of
supporting and maintaining her. In this respect, and in
this respect alone, may it be said that the decision on appeal
will operate as a decision in favor of Polk county.

If the county becomes a party to the action in accordance
with the proceedings outlined in answer to your first ques
tion, a judgment sustaining the decision of the county court
will operate as a judgment in favor of Polk county.

3. It is impossible to give a definite asnwer to your third
question.
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Subsec. (1), sec. 59.47, Stats., provides that the district
attorney shall prosecute or defend all actions, civil or crimi
nal, in the courts of his county in which the state or county
is interested or a party. The county is interested in the

outcome of the appeal now pending in the supreme court.
We do not, however, squarely pass upon the question as to
your duty to appear in this case as the matter now stands.

You can easily protect yourself by taking the matter up
with the proper county authorities and proceed in accord

ance with their wishes.

4. We hesitate in giving a specific answer to your fourth
question. You can readily appreciate that this depart
ment cannot advise district attorneys as to what action to
take in any particular case. The responsibility in this case
rests upon you, and not upon this department.
SOA

Public O^'cer.s—Tax commission may proceed upon its
own motion to make audit of books of town or county, not

withstanding fact that town or county had had its books

audited by competent firm of auditors.

April 15, 1929.

Clarence E. Rinehard,

District Attorney,
Chippewa Falls, Wisconsin.

In your letter of March 25 you present the follow
ing question:

If a town or county board engages a competent firm of
auditors to audit the books, has the tax commission the
power on its own motion to audit the books and charge the
cost of the audit to such town or county? Is it necessary

for the commission to make a showing as to the necessity
for the audit, before it proceeds upon its own motion to
make an audit?

Subsec. (14), par. (a), sec. 73.03, Stats., provides that it

shall be the duty of the tax commission, and it shall have
the power and authority to "audit the books of the town,
village, city, county, school district or board of education
upon the request of the town or village board, city council,
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county board, school district or board of education, or upon
its own motion."

The statute was considered by the court in Evenson v.

State, 186 Wis. 312, where the court, in holding the statute

valid, said, p. 318:

" ♦ * * When the statute prescribes that the com
mission may act upon its own motion, there is given the
power to exercise discretion whether to make an audit or to
refrain from so doing. It is claimed by the counsel for the
town that this discretion can only be exercised after deter
mination of the commission, which must be based on in
formation in its hands and after investigation as to the ne
cessity for the audit. But the statute prescribes no such
conditions. It is not to be presumed that the tax commis
sion would undertake the labor and incur the expense of
making such audits as the statute authorizes without some
information or some consideration of the subject. There
are many ways in which facts might come to the attention
of the commission which might seem to make the audit nec
essary. If a resolution were passed by the voters of a town
at their regular town meeting suggesting the need for an
audit, it would seem quite appropriate for the commission
to consider the subject and to take action if in its judgment
it seemed best. But such action would rest wholly in its
discretion and in the final analysis would be upon its own
motion."

The answers to your questions are found in the language
of the court cited above. In the absence of a request for
an audit, the tax commission clearly has the power, upon
its own motion, to make an audit. The determination by
the commission as to the necessity for the audit is final and

conclusive.

SOA
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Public Health—Pharmacy—Board of pharmacy is within
its legal rights in requesting legislation amending eh. 151,

Stats.

Proposed new portion of law grants unsuccessful candi

date who has paid ten dollar fee second examination, but
such second examination must be taken within six months

of first.

April 15, 1929.

H. G. Ruenzel, Secretary,

Board of Pharmacy,
Milwaukee, Wisconsin.

In your letter you enclose copy of Bill No. 43i8, A., intro
duced in the legislature. You say, in part:

"We would like your opinion as to whether the board of
pharmacy would be within its legal rights by including lines
7, 8, 9, 10, of page 1.
"In your opinion would there be any chance for an appli

cant demanding more than two examinations on payment
of the one fee, in the event of illness of any other inability to
appear within the six months."

The purpose of Bill 438, A., according to its title, is:

"To amend subsections (1), (3), (4), (5) and (6) of sec
tion 151.02 of the statutes, relating to registration of phar
macists."

The material portion of sec. 1 of this bill reads as follows:

"Subsections (1), (3), (4), (5) and (6) of section 151.02
of the statutes are amended to read: (151.02) (1) All
candidates for entrance to examination for registration as
pharmacists must file application with the secretary of the
board and pay the required fee of ten dollars, at least ten
days before the date of examination dolliiro of which
shfhH- he Tcfiinded eP s«eb applicanto to the ̂
aminatien. The ■payment of said, ten dollars by a candidate
shall entitle him to take a second examination in ease he fails
in the first, but no more; provided, said second examination
is taken tvithin six months of the first. * * *"

The last quoted sentence, i. e., "The payment of said ten dol
lars by a candidate shall entitle him to take a second ex
amination in case he fails in the first, but no more; provided,
said second examination is taken within six months of the
first", constitutes lines 7, 8, 9 and 10 to which you refer.
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The board of pliarmacy is undoubtedly within its legal
rights in requesting the legislature to change the statutory
provisions with respect to the fees and examinations, as in
dicated in Bih 438, A. Furthermore, no legal objection can
be made against its adoption by the legislature.
In answer to your second question, the proposed amend

ment to the law provides that a candidate who has paid a fee
of ten dollars shall be entitled to take a second examination
"provided said second examination is taken within six
months of the first." The language is very clear it seems
to m,e. After a candidate has paid the ten dollar fee, he is
entitled to an examination. If unsuccessful, he is entitled
to a second examination, but such examination may not be
taken later than six months after the first. The bill makes
no provision for exceptional cases and under all circum
stances such second examination must be taken within six
months after the first.

FWK

Public Ldnds—Taxation—rWhere land was purchased on
land certificate from state and purchaser failed to pay inter
est February 1, 1921, such certificate became void from time
of such failure to pay interest and made land exempt from
taxation for years 1921, 1922, 1923 and 1924 under provi
sions of sees. 24.17 and 70.11, Stats.

Commissioner of public lands on resale of land in 1925
had power to require purchaser at such resale, as condition
or part of terms of sale, to pay amount of taxes in fact levied
for those years against land and returned delinquent; pur
chaser having complied therewith and commissioners having
discharged apparent tax liens by forwarding to county treas
urer amount so paid by purchaser therefor, no right to re
fund thereof exists.

April 16, 1929.
T. H. Bakken, Assistant Chief Clerk,

Land Department.
Part of your letter reads as follows:

"A certain L. bought from the state three pieces of for
feited interest lands on September 15,1925, said lands being

13
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under a land certificate and delinquent on interest February
1, 1921. The taxes for the years 1921, 1922, 1923 and 1924
were paid by L. on September 15, 1925, amounting to $98.65
and said amount was forwarded to the county treasurer of
Lincoln county by this department.
"On what date did these descriptions become state lands

and not taxable after they became delinquent in 1921? We
might add that the last interest payment made before they
became delinquent was February 1, 1920, paying interest to
February 1, 1921. On a resale in 1925, were we justified in
collecting the taxes for 1921, 1922, 1923 and 1924, and if
not, should the parties interested collect the taxes from the
county treasurer of Lincoln county where this departmenv
had forwarded this amount?"

Sec. 70.07, Stats., prescribes:

"Taxes shall be levied upon all property in this state ex
cept such as is exempted therefrom."

Sec. 70.11 provides there shall be exempt from taxation
the property owned exclusively by the state, "except lands
contracted to be sold by the state." Ch. 24, Stats., deals with
the sale of public lands and sec. 24.17, subsec. (1), provides,
among other things, that the certificate of sale issued to the
purchaser by the state shall certify:

"(e) And that in case of the nonpayment into the state
treasury of the purchase money as it shall become due, or
of the interest thereon by the first day of February in each
year or on or before the thirtieth day of June thereafter,
or of any taxes lawfully assessed thereon and then remaining
unpaid by the purchaser or purchasers or by any person
claiming under him or them, then that the said certificate
from the time of such failure shall be utterly void and of no
effect, and that the said commissioners may take possession
of the land described in such certificate and resell the same."

Sec. 24.28 reads as follows:

"In the case of the nonpayment of interest when due ac
cording to the terms of the certificate of sale, or of any taxes
which before said annual interest is paid shall have been re
turned to the state treasurer by the county treasurer as due
and unpaid upon -such land, or of the principal when re
quired by said commissioners, such certificate shall become
void from the time of such failure, and the purchaser, his
heirs and assigns shall forfeit all right and interest in the
lands described in such certificate; and the said commission-
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ers may take immediate possession thereof and may resell
the same as hereinafter provided."

The interest was not paid when due on February 1, 1921,
and the certificate of sale became "void from the time of
such failure." From such date the state ceased to be under
contract to sell the lands, and such original contract to sell
was never revived as provided in ch. 24. The date of Feb
ruary 1, 1921, therefore, determines the time when the
lands reverted back to the state and when they again be
came exempt from taxation.

The lands were not subject to taxation in 1921 {Petition
of Waiisau Investment Comvany, 163 Wis. 283); nor for
the years 1922, 1923 and 1924. When the state sold the
land to Mr. L. on September 15, 1923, no taxes were due
for the above years.
You say that when the state resold the lands to Mr. L. the

amount of $98.65 was collected from him, representing the
taxes for the years 1921, 1922, 1923 and 1924. When the
lands became tax exempt on February 1, 1921, the state
should have notified the local authorities. This probably
was not done, which may explain the reason for the assess
ment of the lands in the years when they were tax exempt.
The lands having been assessed, the state had a certain in
terest in the collection of the taxes. While such money
could not be collected from Mr. L., as taxes, because such
lands were illegally assessed, the land commissioners had
authority to sell the lands to Mr. L. and make as a condition
for such purchase by Mr. L. the payment, of the taxes as
sessed against the land. In this sense the $98.65 was paid
as part of the purchase price. There is no statutory pro
vision authorizing a refund of any portion of such purchase
price.

FWK
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Real Estate—Plats—To.vafi(ni—Tax Sales—Plats and
parts of plats may be vacated by circuit court, under provi
sions of sec. 236.15, Stats., on application of county board,
where taxes assessed and levied against lots included in
plats or parts of plats have not been paid by proprietors and
county holds tax deeds or tax certificates thereon.

Lots in plat which have been separately assessed for tax
ation and separately returned as delinquent must be adver
tised for sale and sold separately under provisions of sec.
74.33, Stats.; tax deeds based on sale by blocks instead of
lots would be void.

April 16, 1929.

Hans Hanson,

District Attorney,

Black River Falls, Wisconsin.

You state that in 1927 there was recorded in the office of
the register of deeds for Jackson county a plat of land in
the town of Knapp, known as "Deer Run Division A,"
which contains 28 blocks divided into 1,375 lots; that the
taxes assessed against said lots for 1928 have been paid on
less than 75 of them, leaving over 1300 lots on which the
taxes are delinquent; that the tax on each lot is 8^* and that
the approximate cost of advertising for the tax sale under
the provisions of sec. 74.33, Stats., is 17^^ on each lot; that
the lots were assessed individually and were returned de-
lin(^hent accordingly.
On the foregoing statement you present three questions,

which I shall consider in their order:

"(1) What procedure, if any, can be taken by either the
county or the state to set aside or vacate this plat?"

Sec. 236.15, Stats., provides for the vacation of such a
plat or part thereof by the circuit court, on notice and pur
suant to the procedure provided by sees. 236.13 and 236.14,
whenever the proprietors of such plats or part thereof shall
have neglected to pay the taxes assessed and levied thereon
and the county shall have acquired an interest therein by
tax deed, tax certificate or otherwise by reason of the non
payment of such taxes.

"(2) Can the county treasurer advertise these lots by
blocks only where all the lots in any given block are re
turned delinquent or must he advertise each lot separately?"



Opinions of the Attorney General 197

The lots having been separately assessed and separately
returned delinquent, I'think it is clear that each lot must be
listed separately in the statement and notice of tax sale pub
lished and posted by the county treasurer pursuant to sec.
74.33, Stats.

^ "(3) In the event that the county trea,surer does adver
tise the land by blocks and not by lots and sells accordingly
would that invalidate the sale?"

In my opinion, the answer is "Yes."

The situation is not one where several parcels of land are
contiguous and owned by one person and properly assessed
as one tract, in which, having been so treated for the pur

pose of assessment, they might, perhaps, be advertised for
sale and sold as one tract (see Bohan v. Ozaukee County, 88

Wis. 498, 500), but, on the other hand, is one in which each
lot has been treated for the purpose of taxation and assessed

as a separate parcel; and the law requires that the lots be
advertised and sold, in accordance with the assessment, as

separate parcels. Tucker v. Whittlesey, 74 Wis. 74, 82;
XIII Op. Atty. Gen. 140; 26 R. C. L. 399 (Taxation, sec.

357) ; 5 A. L. R. 173.
The facts suggested by you that the cost of advertising

the tax sale as to each lot will be twice the amount of the

tax assessed against it and that such cost could be greatly

reduced if each block instead of the separate lots could be
advertised for sale and sold as one tract or parcel cannot
change the plain requirements of the statutes. The owners
of the lots are entitled to have the opportunity to redeem as

to each separate lot and not as to others if they so elect; a
sale by blocks instead of lots would deprive them of that op
portunity.

Under the circumstances of the particular situation, it
would seem proper for the county board to apply to the cir
cuit court to vacate the plats, a vacation of which would
probably relieve the county from the excessive tax sale cost
to which you refer.

FEE
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Education—Boxing—High school ̂ which has boxing as
part of its physical education program cannot give exhibi
tion of boxing and charge admission without license from

state athletic commission of Wisconsin, under ch. 169, Stats.
That statute does not seem to authorize license to be issued

to high school for such purpose.

April 17, 1929.

John Callahan, State Superintendent,

Department of Public Instruction.

In your letter of April 13 you enclosed a letter from P. F.

Neverman which raises the question as to whether or not

the state athletic commission has any control over boxing
exhibitions given by schools, and you ask to be advised.

That letter says that in some high schools boxing is con
ducted as a part of the physical education program, and
that at the end of the school period an exhibition is held at
which a nominal admission is charged. Complaint is made
because the state boxing commission stopped or prevented
such an exhibition without a license, as provided in ch. 169,

Stats.

An examination of that law seems to disclose that it was

very loosely drawn. It only authorizes licenses to be is

sued to "any club, corporation or association," but sec.

169.01, subsec. (5), provides:

«< ♦ * * jsJq boxing or sparring matches or exhibi

tions shall be conducted, held or given within the state ex
cept pursuant to authority therefor granted by the com
mission and in accordance with the provisions of this act
and the rules and regulations of the commission."

An exception is made in subsec. (9) in favor of the Ama
teur Athletic Union and the Young Men's Christian Associa

tion, or an organization of Wisconsin National or State

Guard. Why the exception is limited to those particular
organizations does not appear; but with those exceptions

the provisions above quoted from subsec. (5) seem to be ab
solute, and it does not seem to authorize a license to be is

sued to a high school as such.

TLM
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Normal Schools—Tuition—Sec. 37.11, subsec. (8), Stats.,
relating to nonresident tuition fees at normal schools, is
mandatory; fee must be required of every student who is
not bona fide resident of state at time of his admission or

readmission, and of every student, although resident, who
has not been such resident for one year next preceding his
first admission, or whose parents have not been such resi
dents for one year next preceding beginning of any semes
ter, unless after his first admission as nonresident he shall

have been bona fide resident of state for four years or more
continuously.

Statutory rule applied to several stated cases.

Regents have no power under existing statute to remit
tuition to needy and worthy nonresident students upon any

basis.

April 18, 1929.

Board of Public Affairs.

You present several concrete statements of the residence

status of students in normal schools, and ask for an opinion
under each statement as to whether the student in question
is subject to the payment of nonresident tuition fees.

Sec. 37.11, Stats., relating to the powers of the board of
regents of the normal schools, provides:

"The said board shall have the government and control of
all the normal schools, and shall have power therefor:

<< «

"(8) To require any applicant for admission, who shall
not have been a bona fide resident of the state for one year
next preceding his first admission to any normal school, or
whose parents shall not have been bona fide residents of the
state for one year next preceding the beginning of any se
mester, to pay or to secure to be paid such fees for tuition
as the board may deem proper and reasonable; provided,
that any person who after his first admission to a normal
school shall thereafter have been a bona fide resident of
this state for four years shall be entitled to readmission
without payment of tuition. The board may also charge
any student laboratory fees, book rents, fees fOr special de
partments or an incidental fee covering all such special
costs."
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Preliminary to applying the law to the concrete cases

mentioned, I shall state, briefly, the general construction
which I think should be given to the statute.

It is my opinion:
(1) That the power to fix and require payment of tuition

fees by nonresident students at the normal schools is man

datory and not discretionary.
(2) That the tuition fee so fixed must be required of

every student not coming within the terms of the proviso
contained in the last clause of the first sentence of sec. 37.11,

subsec. (8),

(a) Who is not a bona fide resident of the state at the

time of his admission, and
(b) Who has not been such resident for one year or more

immediately prior to his first admission or whose parents
have not been such residents for one year or more immedi
ately prior to any semester at which the student is admitted.

(3) That a student who was originally admitted as a non

resident and subsequently applies for readmission does not
come within the terms of the exception following the word
"provided" in the statute quoted unless he is a resident of
the state at the time of his readmission, and has been such
resident continuously for four years or more after his first
admission. So far as the opinions in X Op. Atty. Gen. 127
and XI Op. Atty. Gen. 714 are in conflict herewith they
must be considered as overruled.

The principle back of the requirements of both sees. 37.11

(8) and 36.16, Stats, (relating to nonresident tuition in the
state normal schools and the state university, respectively)
is apparent: The normal schools and the university are
public educational institutions, created, maintained and sup
ported by the taxpayers of the state for the education, pri
marily, of the residents of the state, and it is but fair that
those who enter them from out of the state or who establish

a residence within the state for the purpose of attending
them should be required to contribute something towards

the cost of maintaining them; and that to prevent the eva
sion of such obligation it is necessary that the minimum

period of residence in the state prior to admission be re
quired for exemption from payment of tuition. The period
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of residence which has been fixed is the same as that re
quired as a qualification for exercising the voting privilege
within the state.

Applying the statute as above construed to the specific
cases, I answer your questions as follows:

(1) A student was enrolled in the River Falls normal
school in 1920 and 1921; at the time of his first admission he
was twenty-two years of age and had been a bona fide resi

dent of the state for one year and more; since 1921 he has
been a resident of another state; in 1927 he applied for re-
admission to the normal school and claimed exemption from
the nonresident tuition fee on the ground that when he be
gan his course at the normal school he was a resident of

the state.

Q. (a) Should he be required to pay the nonresident
tuition fee? A. Yes.

(b) Assume that the student had continued to reside in

Wisconsin four years after his first admission before estab
lishing his residence out of the state and subsequently ap

plied for readmission to the normal school as a nonresident.

Must he pay tuition? A. Yes.

(2) A nonresident student, who entered La Crosse nor
mal school before September 1, 1924 and who was exempt

from paying tuition because of registration before the non
resident tuition law went into effect, graduated in 1926 and

secured a position outside of the state; he returned for sum
mer school in 1927 to work toward his degree in the same,

but extended, courses; he claims that since he began his
course at the normal school prior to the regulation now in

force, he should not be subject to the nonresident tuition
fee.

Q. (a) Should he be required to pay the nonresident
tuition fee? A. Yes.

(b) With the understanding that prior to September
1, 1924 the rule of the board of normal regents was that
any person from outside the state signing a declaration of
intention to teach in Wisconsin was considered the same

as a resident of the state and exempt from any tuition fee,
would your answer be different if he had not formerly grad
uated? A. No.
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(3) A student graduated from the high school at Wal-
worth in 1914 and entered Whitewater normal school in

1915 and graduated in 1917 as a minor; he and his parents
were bona fide residents of Wisconsin until after he gradu

ated from the normal; he taught school in Minnesota the
year following his graduation, and has- been teaching in
Minnesota ever since.

Q. Assuming that he has established a residence in Min
nesota, if he comes back to take additional work for his
degree should he pay nonresidence tuition? A. Yes.

(4) A student whose home address is Oshkosh, Wiscon

sin graduated from Oshkosh normal school in 1914 and

taught in Wisconsin for five years and thereafter in Michi
gan for six years; she came back to summer school in 1926

and claimed residence in Wisconsin; her parents still live
in Wisconsin, and she has claimed Wisconsin as her home

for the six years she has taught school in Michigan.

Q. (a) Is she subject to the nonresident tuition fee?
A. Assuming the fact to be that she has not in fact aban

doned her residence in this state or acquired a residence in
Michigan, the answer is no.

(b) What effect has the fact that she has not reported
her income for Wisconsin tax purposes upon the question
of her residence (the tuition rule in 1926 adopted by the
board of normal regents being the same as the statutory
rule adopted by the legislature of 1927) ? A. Since the
Wisconsin laws require every resident of the state having
a taxable income to report the same annually to the income
tax assessor, the fact that she has not made any income tax
returns (assuming that she had a taxable income for one or
more of the years of her employment as a teacher in Michi
gan) will be evidence tending to show that her residence
during those years was out of the state; on the other hand,
if she asserts that her residence has remained in the state

and such is the fact she would be liable to the assessment of

back income taxes together with interest and penalties im
posed by the income tax law because of her failure to re

port such income in and for the proper years.

(5) A Franciscan sister whose diocesan home is St. Rose

Convent in La Crosse has been teaching for a number of
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years in Minnesota; she entered the La Crosse normal school
in the summer of 1927 for study.
•  Q. Is her state of residence the state where she has been

spending all of her teaching time in the last four years or
is it at La Crosse, Wisconsin, where her diocesan home is,
and should she be charged a nonresident tuition fee? A.
Assuming, as I understand the fact to be, that the diocesan
home of a Franciscan sister is her permanent, unchangeable
residence, she has remained a resident of the state of Wis
consin and is not subject to the payment of a tuition fee
as a nonresident.

(6) A girl had her residence outside of Wisconsin when
she first entered Platteville normal school in 1925; her par
ents moved to Wisconsin in the spring of 1926, and have
since resided in this state; she completed a one year course
in the spring of 1926 and left school, taking a position to
teach.in Wisconsin; in January of 1927 she became of age,

and in June, 1927 entered summer school to continue her

normal work.

Q. Is she required to pay the nonresident tuition fee?
A. No; I think the summer school should be regarded as a
semester within the meaning of the statute.

(7) The following two cases occurring at Eau Claire
normal school have to deal with the residence of a minor

child living with other than its parents:

(a) A minor girl who is a member of a large family was

brought up by her grandparents; her parents were original
ly residents of Wisconsin, but the girl never left the state
when her parents moved away from Wisconsin; she stayed
with her grandparents and entered the Eau Claire normal
school some time after her parents had removed from the
state, giving her grandparents' address as her residence;
she was eighteen years of age at the time she enrolled in
the normal school.

(b) A similar case is that of a minor student whose

father is a minister in North Dakota; she came to Eau

Claire to make her home with her uncle and lived in his

household during the last year of her high school course
and was living there at the time she entered the Eau Claire
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normal school; her parents do not contribute in any way
to her support.

Q. Are these two students subject to the payment of the

nonresident tuition fee? A. The legal residence of an
unemancipated minor child is that of his parents; in the
absence of the fact of emancipation, the answer is, there
fore, Yes. (The decision in State ex rel. School Dist. v.
Thayer, 74 Wis. 48, is believed to be inapplicable to the stat
ute and facts here.)

(8) A family moved to Wisconsin in 1925 from Illinois;
their minor son stayed in Illinois and graduated from an
Illinois high school; after graduating from high school he
taught in Illinois during the years 1925-1926 and 1926-

1927; in May of 1927 and just before leaving Illinois he be
came twenty-one years of age, so that he was twenty-one

years of age when he came to Wisconsin for the first time;
in June 1927, after his parents had been residents of the

state for over two years and less than a month after his
own arrival in Wisconsin and also less than a month after

he attained his majority, he entered Stevens Point normal
school, claiming exemption from the nonresident tuition

fee because his parents had been residents of Wisconsin
while he was a minor.

Q. Is he exempt from the payment of nonresident tui
tion fee? A. If he was unemancipated while a minor and
did not establish a residence out of the state on attaining

his majority, the answer is yes, because his residence would

follow that of his parents when they became residents of
Wisconsin; otherwise, the answer is no. On the face of
your statement, it would appear probable that he was an

emancipated minor residing in Illinois after his parents
removed to this state, and after attaining majority in

Illinois his residence would remain there until he came

to Wisconsin for the purpose of establishing a residence in
this state. The facts as to emancipation—such as whether

he attended the high school in Illinois as a resident of that

state and whether his earnings as a teacher and his per
sonal conduct were free from any control of his parents—

should have careful investigation.



Opinions of the Attorney General 205

(9) Under date of July 18, 1928, XVII Op. Atty. Gen.
419, the attorney general rendered an opinion in the case of
a young lady, now eighteen years of age, who formerly lived
■with her parents at Spooner, Wisconsin, and graduated
from the Spooner high school; she attended River Falls
normal school during the school year 1926-1927 and has
since been teaching in Wisconsin and will continue to teach
in Wisconsin next year; her parents, during 1926-1927, re
moved from the state to St. Paul and are now residing in
that city; the young lady is entering this year's summer
school at River Falls normal; the attorney general's an
swer to the question as to whether the young lady in ques
tion should be required to pay nonresident tuition fee was
answered in the negative on the assemption that she was
fully emancipated, but there was no definite answer with
regard to her status if she is not.emancipated.

Q. If the fact is that this young lady is not an emanci
pated girl must she pay a nonresident tuition fee because
her parents are nonresidents of the state even though they
were residents of the state for one year next preceding her
first admission to the normal school? A. Yes; her legal
residence is that of her parents in the state of Minnesota.

(10) You present a further question, as follows: Has
the board of normal regents any legal right to remit, either
in whole or in part, nonresident tuition to a number of needy
and worthy nonresident students, to be determined on some
basis of merit, such as suitable tests, examination, or schol
astic records?

In my opinion, the answer to this question is. No.
. The regents of the university are expressly given such
power, within stated limitation, by the following provision
of sec. 36.16:

" * * * _ However, the regents of the university may
remit either in whole or in part tuition, but not incidental
fees, to a number of needy and worthy nonresident students,
not exceeding eight per cent of the number of nonresident
students registered in the preceding year, upon the basis of
inerit, to be shown by suitable tests, examination or scholas
tic records and continued high .standards of .scholastic at
tainment."
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The absence of such a provision in sec. 37.11 (8) I think
negatives the existence of any such power in the normal
school regents. It is true, I think, that no good reason sug-'
gests itself for granting the power in the one case and with
holding it in the other; however, that is a matter for the
legislature to determine, and cannot affect the conclusion
arrived at under the present state of the law.
FEB

Charitable and Penal Institutions—Wisconsin General
Hospital—Person who has acquired legal settlement in town
in one county but is absent voluntarily for one whole year
continuously loses his legal settlement in said town under
sec. 49.02, subsec. (2), Stats.

April 18, 1929.

Gerald J. Boileau,

District Attorney,

Wausau, Wisconsin.

You direct my attention to an opinion that was rendered
to the district attorney of Clark county on February 20,
1929,* in which, under the facts there stated, it was held that
the county judge of Marathon county was not the judge to
send a person to the Wisconsin general hospital at Madi
son under sec. 142.02, which provides that the application
for the treatment at the Wisconsin general hospital be filed
with the "county judge of the county wherein such afflicted
person has a legal settlement."
Under the facts stated this party did not have a legal

settlement in Clark county, although he had lived in Clark-
county over one year, but he had not lived in any one town,
village or city in Clark county for a whole year, he having
moved from one municipality to the other.
You direct my attention to sec. 49.02, subsec. (7), Stats.,

which provides:

"Every settlement when once legally acquired shall con
tinue until it be lost or defeated by acquiring a new one in
this state or by voluntary and uninterrupted absence from
the town, village, or city in which such legal settlement shall
have been gained for one whole year or upward; and upon

* Page 66 of this volume.
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acquiring a new settlement or upon the happening of such
voluntary and uninterrupted absence all former settlements
shall be defeated and lost."

You inquire whether this person has not lost his residence
in the town of Reitbrock, Marathon county, from which he

moved to Clark county and in which he formerly had a le
gal settlement.

This question must be answered "yes." He has lost his
legal settlement in the town of Reitbrock by being volun
tarily absent continuously for one year.

You are therefore advised that under said provision of
the statute the party in question has no legal settlement in
Clark county nor in Marathon county.

JEM

AgriculUire—Dog is not domestic animal within contem

plation of sec. 174.11, Stats., authorizing payment by coun
ty board of claim for damages.

April 18, 1929.
John B. Chase,

District Attorney,
Oconto, Wisconsin.

In your letter of April 13 you state that one of the resi
dents of your county owned a dog and the other day two
strange dogs came to his place and killed his dog; that he
now is claiming damages under the statute for the killing
of his dog on the theory that the dog killed was a domestic
animal, and, as the statute refers to domestic animals the
question is now raised as to whether or not this man is en
titled to damages pursuant to the statute.

It is our opinion that a dog is not a domestic animal
within contemplation of sec. 174.11, Stats. See opinion to
Mr. Verne C. Lewellen, district attorney. Green Bay, March
12, 1929, XVIII Op. Atty. Gen. 116. In said opinion it was
held that a rabbit is not a domestic animal within contem

plation of that statute. The reasoning of said opinion is
decisive of the question here before us.
JEM
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Public Offircers—Income Tax Assessor—Taxation—On
consolidation of two or more income tax assessment districts

income tax assessor for consolidated district is entitled to

possession of records and files, also of office furniture and

equipment, in offices of assessors for former districts.

April 18, 1929.
Tax Commission.

You state that the commission has consolidated the in

come tax assessment district formerly composed of Barron
and Chippewa counties with the district comprising nine
other counties including Eau Claire under the supervision of
the assessor of incomes stationed at the city of Eau Claire;
that on April 13 Commissioner Kimball, representing the
tax commission, and the assessor of incomes for the con

solidated district went to the office of the former assessor

of incomes at Chippewa Falls and requested that the rec
ords of his office be turned over to the assessor of incomes

for the consolidated district; that the request was refused,
the district attorney of Chippewa county being present and
directing the former assessor of incomes at Chippewa Falls
not to deliver any records, furniture or office equipment of
any nature to the tax commission or the assessor of incomes

of the consolidated district; that the former assessor of in
comes at Chippewa Falls stated, however, that it was his
belief that the county had no supervision whatever over the
tax returns and other records of the office and that if he

could so persuade the county board he would have all the
returns and the records ready to deliver to the tax com
mission and the assessor of incomes for the consolidated

district on April 20, but that inasmuch as the furniture be
longed to Chippewa and Barron counties he did not believe
that it should be delivered for use in the office at Eau Claire;
in connection with this statement you submit a copy of a
notice under date of April 6, last, given to the former as
sessor of incomes at Chippewa Falls by "Committee No. 1
on Buildings, Grounds and Equipment, of Chippewa County
Board of Supervisors," signed by two members to the ef
fect that all the records, furniture and office equipment of
every nature, name and description in his custody at his of
fice in the court house annex are in the possession of the
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county of Chippewa and that he is held accountable to it
for the same, and that the possession thereof shall not be
delivered out of Chippewa county by him to any person or
persons whomsoever without the authority of said commit
tee.

On the foregoing statement of facts you ask two ques
tions :

"1. Does the county wherein an income tax district is
located have any authority whatsoever over the income tax
returns and other official records of the income tax as
sessor, and can it thereby prevent the tax commission from
removing these returns and records to another office?"

The answer to this question is, "No."
Even a superficial reading of sees. 71.07 and 71.08, Stats.,

should disclose to anyone the truth that the assessor of in
comes of any district is not a county officer, and that the
records and files in such office are not county records; that
neither the county board nor any county officer has any
jurisdiction or control over such records and files,
ture and equipment of the office of the assessor of incomes
after it has been specifically purchased for that officer, and
can it legally prevent its removal from said office to another
when such county becomes a part of the district handled
from the other office?"

Under the same provisions of the statutes before referred

to, I think the answer to this question is also, "No."
The legislature has imposed upon the county the burden

of providing the furniture and other office equipment of an
office for the assessor of incomes stationed in such county
and if the county is part of a district has required the other
counties forming a part of such district to contribute rat-
ably to such expense; but the furniture and equipment so
furnished belong to the office of the income tax assessor, and
not to the county or any county office, and it seems clear

that when the county or counties comprising the assessment
district are consolidated with another district thfc assessor
of incomes of the consolidated district is entitled to pos
session of the office equipment and furniture as well as of
the records and files of the office. It is possible that Chip-

14
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pewa and Barren counties might require contribution from
the other counties of the consolidated district for their share

of the reasonable value of such office furniture and equip
ment, but, by the same token, such other counties might re
quire Chippewa and Barron counties to contribute to the
reasonable value of the office equipment and furniture fur

nished by them. And, of course, if new furniture and
equipment is required for the office of the income tax as
sessor of the consolidated district, Chippewa and Barron
counties will be required to contribute to the expense there
of on the basis provided by the statutes referred to.
FEB

Courts—Suspension of Sentence—Court in sentencing

person for felony under sec. 57.01, Stats., may impose as
condition of suspending sentence and placing defendant on
probation that he shall make restitution and pay costs of
prosecution.

April 22, 1929.

Board of Control.

In your letter of April 11 you state that in some instances

the courts, in imposing sentences on persons placed on pro
bation to this board, are imposing sentences to terms of
whatever period is necessary for the probationer to pay
restitution and court costs; that one judge withheld sen

tence for a term of two years in the case of C. R. and placed

him on probation for that period; that it was further or
dered by the court that the defendant pay restitution and
costs in the amount of blank dollars, and that the probation
term would cease when payment of this amount was com
pleted.
You ask to be advised if the courts have the power to im

pose sentence of this character.
In answer will say that the court has such power under

sec. 57.01, Stats., in all cases where sentence is suspended
by being withheld:

"Whenever any adult is convicted of a felony punishable
by imprisonment for a term not exceeding ten years, convic
tions under section 351.30 excepted, and it appears to the
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satisfaction of the court that such person has never before
been convicted of a felony, in this state or elsewhere, that
the character of the defendant and the circumstances of the
case indicate that he is not likely again to commit crime,
and that the public good does not require that he shall suffer
the penalty provided by law, said court may, except as oth
erwise provided for by law, by order suspend the judgment
or stay the execution thereof and place the defendant on
probation, stating therein the reasons for the order, which
shall be made a part of the record, and may impose as a con
dition of making the order or of continuing the same in ef
fect that the defendant shall make restitution or pay the'
costs of prosecution, or do both."
JEM

Prisons—Parole—Prisoner serving term in state prison,
when records show that he was convicted of abandonment,

which is felony, previous thereto and was put on parole, is
second offender within contemplation of parole law; must

serve one-half of term before he is eligible for consideration
for parole.

April 22, 1929.

Board of Control.

You state that one A was sentenced to the Wisconsin

state prison on September 17, 1927, to serve a term of one
to eight years for assault with intent to commit rape; that
he had previously been convicted of abandonment and
placed on probation for two years; that in order to deter
mine when this man is eligible to parole consideration, it is
necessary that a determination be made as to whether he is
a first or second offender and you ask that we answer this
question for you.

The statement of facts is that one A was committed to

the state prison from the municipal court of Racine county
on September 14, 1927 to serve a term of one to eight years
for assault with intent to rape; that it appears that he was
formerly convicted of abandonment and placed on proba
tion for two years on May 5, 1926.

Sec. 351.30, Stats., covering abandonment, reads in part

as follows:
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"* * * and, on conviction thereof, shall be punished
by fine not exceeding five hundred dollars, or imprisonment
in the state prison, county jail or in the county workhouse
not exceeding two years, or both, in the discretion of the
coui't. * * *"

Sec. 57.06, subsec. (1), provides:

"The board of control, with the approval of the gov
ernor, may, upon ten days' written notice to the district at
torney and judge who participated in the trial of the pris
oner, parole any prisoner convicted of a felony and impris
oned in the state prison or in the house of correction of Mil
waukee county who, if sentenced for less than life, shall
have served at least one-half of the term for which he was
sentenced, not deducting any allowance of time for good be
havior, or who, if sentenced for life, shall have served
thirty years less the diminution which would have been al
lowed for good conduct, pursuant to law, had his sentence
been for thirty years, or who if he is a first offender and is
sentenced for a general or indeterminate term, shall have
served the minimum for which he was sentenced not de
ducting any allowance for time for good behavior."

The records clearly show that this man is not a first of
fender, so comes under the first provision of this statute.

He must serve one-half of his term before he may be eligi
ble for consideration for parole.

JEM

Bridges and Highways—Public Officers—County High
way Committee—Sec. 85.10, subsec. (6), Stats., in connec
tion with sec. 82.05 empowers county highway committee to

suspend hauling of loads in excess of weights determined by
it to tend to be destructive of state and county trunk high
ways for limited, reasonable periods in spring of year and

to promulgate and enforce regulations to that end; such
provisions are constitutional and valid.

April 22, 1929.

A. J. Connors,

District Attorney,

Barron, Wisconsin.

You state, in effect, that, acting under the provisions of

ch. 85, Stats., the county highway committee of Barron
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county in April, 1928 limited, for a specified forty day
period, the total weight of vehicles and loads on all state
trunk and county trunk highways in the county to not to
exceed 5,000 pounds, pursuant to a finding of the committee
that greater loads than such limit would be destructive of
such highways during the spring season of the year; that in
March, 1929 the committee raised the limit to not to exceed

6,000 pounds for a specified sixty day period; that several
prosecutions have been brought for violations of the order,
in most of which pleas of guilty were entered, but that in
three cases now pending pleas of not guilty have been en
tered, the ground of the defense being that sec. 85.10, sub-
sec. (6), Stats., is unconstitutional so far as it authorizes

the county highway committee to suspend the right of haul
ing loads on highways in excess of the limits fixed by the
committee, the theory being that the county highway com
mittee is not a fact finding body and that the power to sus

pend the hauling of determined excessive loads is legislative

and cannot constitutionally be delegated to such committee,
and you ask for an opinion on the soundness of that claim.

I am of the opinion that sec. 85.10 (6) is constitutional,
and that it confers the power to find the facts as to what
loads on the highways in question would tend to be destruc

tive of the same in the spring of the year and thereupon to
suspend the right of hauling greater loads thereon for a rea
sonably limited period, and that the period of such suspen

sion involved in your statement is reasonable.

Sec. 82.05, Stats., provides that the county highway com

mittee "shall be the only committee representing the county
in the expenditure of county funds in constructing or main
taining, or aiding in constructing or maintaining any roads
or bridges in the county"; and with this provision in mind,
together with the fact that by sees. 83.06 and 84.07, Stats.,
the county is charged with the maintenance of state (state
trunk and county trunk) highways, I think that it is per
fectly clear that by the provisions of ̂ ec. 85.10 (6) that
"the officers of any * ♦ * county charged with main
taining its highways may suspend," etc., and "the author
ized representatives of the municipalities paying for the

maintenance of any section of highway, have hereby con-
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ferrecl upon them the full control of the use of such high
ways and of the use of all vehicles on such highways, and
may at any and all times, take any proper and reasonable
steps in their opinion necessary to insure the preservation
of said highways," the legislature has conferred the power
to find the requisite facts and thereupon to promulgate and
cause to be enforced the regulation in question. Nor have
I any doubt that the conferring of such powers upon the
county highway committee as an administrative body and

upon the officers of municipalities is constitutional and
valid. See the discussion by the present chief justice in the
opinion of the supreme court in the case of State ex tel.

consin Inspection Bureau v. Whitman, 196 Wis. 472, 490-
510.

FEB

Intoxicating Liquors—City ordinance of Eau Claire pro
hibiting possession and transportation of intoxicating

liquors and providing penalty therefor but not providing
for confiscation of liquor seized and in possession of peace
officer does not authorize court to order automobile or liquor
disposed of as provided in sec. 165.25.
Peace officer who seizes liquor in possession of person

transporting it in automobile is required to prosecute such
person under state law, and upon conviction court has
power to dispose of liquor.

Contraband liquor may be delivered by order of court to
any public state institution but not to county institution.

April 22, 1929.
W. C. Crocker, Jr.,

District Attorney,
Eau Claire, Wisconsin.

You state that a person was arrested recently under an
ordinance of the ci^ of Eau Claire, a copy of which you en
close; that the charge under which he was arrested was pos
session and transportation of intoxicating liquors and that
his automobile and one hundred gallons of liquor were
seized by the peace officer of said city and that said peace
officer still has in his possession the said liquor and automo-
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bile; that complaint in this action was filed in the county
court of Eau Claire county and warrant issued from said
court and arrest made thereunder.

You inquire whether under this ordinance the county
court has any authority or jurisdiction to order the dis
posal of the liquor and whether the court has any authority
or jurisdiction to make any orders for the disposal of the

automobile.

The ordinance in question provides: ,

"No person, shall, manufacture, sell, purchase, transport
or have in his or her possession in the city of Eau Claire,
Wisconsin, intoxicating liquors," etc.

Subsec. (4), sec. 165.35, Stats., as to property rights in
liquor, etc., is sec. (2) of said ordinance. There is a pen

alty prescribed for the violation of the ordinance and a pro
vision that the license to sell nonintoxicating liquors shall

stand revoked without further proceedings upon the con
viction of such person for violation of any of the provisions
of the ordinance. There is no provision in the ordinance
which provides for the disposing of the seized automobile
and illicit liquor.
Your question whether under this ordinance the county

court has authority or jurisdiction to order the disposal of
the liquor and automobile must be answered, no, as there is

no such provision in the ordinance authorizing'it.
You will note that sec. 165.24, Stats., provides:

"Any room, house, building, boat, vehicle, air craft, or
place where intoxicating liquor is manufactured, sold or
kept in violation of any of the provisions of this chapter,
and all intoxicating liquor and pi'operty kept and used in
maintaining the same, is hereby declared a public nuisance,
and any person who maintains such nuisance, upon convic
tion thereof, shall be fined not more than one thousand dol
lars or be imprisoned for not more than one year or both.
*  *

Sec. 165.25, Stats., provides:

"When the commissioner, his deputies or any peace offi
cer shall discover any person in the act of unlawfully trans
porting intoxicating liquors in any wagon, automobile,
water or air craft, or other vehicle, it shall be his duty to
seize the same together with any team used in connection
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therewith, and arrest any i)orson in charge thereof. Such
officer shall at once proceed against the person arrested un
der the provisions of this chapter in any court having jur
isdiction; but the said vehicle or team shall be returned to
the owner upon execution by him of a bond with sufficient
sureties in a sum double the value of the property, which
bond shall be approved by said officer and shall be condi
tioned to return said property to the custody of said officer
on the day of trial to abide the judgment of the court. The
court upon conviction of the person so arrested shall order
the liquor disposed of in accordance with the provisions of
this act, * * *"

Then it provides as to procedure in disposing of it.
You will note that under this provision it is the duty of

the peace officer when he discovers any person in the act of
unlawfully transporting intoxicating liquors in any automo
bile to proceed against the person arrested under the provi
sions of ch. 165, Stats., in any court having jurisdiction and
that upon conviction the court shall order the liquor dis

posed of in accordance with the provisions of the act. A
conviction here spoken of is a conviction under ch. 165,

Stats., and not a conviction under a city ordinance. It fol
lows that it is necessary first to take this man to court and
proceed against him under the state law. After he has

been convicted his automobile and liquor may be disposed
of according to the provisions of the state law. The fact

that the person here under consideration has been convicted

under the city ordinance does not militate against his being
again convicted under the state law for the same transac

tion or act, as a conviction under the city ordinance is not

a criminal action which would put him in jeopardy.
You also inquire whether the court, if it has authority

and jurisdiction to order the disposal of the liquor, can or
der that the same be delivered to the county tuberculosis
sanatorium of Eau Claire county and the Eau Claire county
asylum for the chronic insane.

Under sec. 165.06, Stats., it is provided that the court
may order contraband liquor delivered to any public state
institution. This manifestly refers to institutions under

the control of the state and not county institutions such as

you have mentioned.

JEM
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Bridges and Highways—Mmiicipal Corporations—Mu
nicipal Borrowing—Town may borrow money for highway
improvements extending over period of years only by issu
ing bonds as provided by ch. 67, Stats.
County aid in improvement of highways in town cannot

be compelled by raising of money by town in unauthorized
manner.

April 23, 1929.
Highway Commission.

Attention W. C. Buetow, State Highivay Engineer.

You ask whether a town at its annual or adjourned an
nual meeting may lawfully authorize the town board to bor

row money to be used in hard surfacing town roads and to
expend the money so borrowed for the surfacing of the

roads either by contract or day labor, and may lawfully levy
a tax upon the taxable property in the town extended over

periods of from three to twelve years sufficient to pay the
amounts borrowed, with interest, the purpose being to au
thorize the borrowing of the money from individuals in

amounts as needed by the town board for the construction
work, the board giving the negotiable notes of the town for
the amount borrowed as the same is borrowed, and to avoid

the necessity of issuing bonds in the manner authorized by
ch. 67, Stats.; and you ask further whether the county board
would be compelled to assist in the construction of such im
provement under such proceeding.

It is my opinion that a town has no power to proceed as
outlined in your question. It may borrow money and issue
obligations therefor (except as otherwise provided in sub-
sees. (7) and (8), sec. 67.01, Stats., which do not provide

for such a proposed scheme) only for the purposes and by
the procedure provided in ch. 67, which, except for tem
porary borrowing under sec. 67.12 (which the proposed

borrowing is not) requires a bond issue. Sec. 67.03, Stats.
It follows that county aid could not be compelled.

Since under the provisions of subsec. (2), sec. 67.05,
Stats., a town meeting may adopt an initial resolution com

plying with the requirements of ch. 67 for the issuing of

bonds, and the -bonds authcrized need not be sold until ne-

ce.ssity for the funds is present, I do not see that the town
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would gain very much in attempting to borrow money for
the purpose stated without complying with the require
ments of the chapter of the statutes relating to municipal
borrowing.

FEB

Elections—Public Officers—Election Officer—Town clerk
who is candidate for re-election is disqualified from acting
as official at such election.

Election official may not pei-mit ballots to be taken away
from polling place to be marked for voting by electors; put
ting such ballots into ballot box makes inspector who. so de

posits them liable for prosecution; other inspectors partici
pating in such act may be liable.

April 24, 1929.
R. W. Peterson,

District Attorney,
Berlin, Wisconsin.

I have at hand your letter of April 19, in which you en
closed a statement made to you by a justice of the peace of
your county in which he says:

"In a certain town in this county at the last election held
on April 2 last the election officials permitted the town clerk
to act as one of the election officials, he being a candidate to
be voted on and was voted on and elected at that election as
town clerk; they also permitted ballots to be taken from the
polls and polling place to other parts of the precinct and at
a distance therefrom to the houses of different residents to
be marked by persons not able to come to the polls and re
turned with these ballots so marked and they were placed in
the ballot box by the inspectors as legal votes and were
counted in ascertaining the result of the election. The elec
tion clerks entered the names of these persons who had so
marked their ballots and which were illegally placed in the
ballot boxes on the poll lists as having legally voted; the
ballot clerks delivered these ballots to persons to be taken
from the polling place and taken to other parts of the pre
cinct to be so marked and when the vote was canvassed
these ballots illegally received were counted in ascertaining
the result.
"The ballot clerks are liable under section 6.63, Wiscon

sin statutes by delivering ballots to be illegally taken from
the polling place.
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"The election clerks violated the statute section 6.45 by
entering on the poll lists the names of the persons who at
tempted to vote in that manner.
"The inspectors violated section 348.24 of Wisconsin stat

utes by receiving and placing the said ballots in the ballot
boxes.

"And they are also guilty of making a false return
in counting these ballots to ascertain the result.
"The problem to me is how to draft complaints covering

these charges. I would like to cover the same in one com
plaint either under one count or several. But they are vio
lating separate and distinct statutes and it seems to me that
the charges are different in the several instances."

In your letter you say:

"* * * the conditions stated in the statement of facts,
have existed for some time past, and although they are
clearly illegal I do not believe that the law was wilfully vio
lated."

You then say you believe that any violations made were
made through ignorance rather than through design, and
you wish to be advised in the matter.

You are advised that I do not think any of the election

officials could be prosecuted under either sec. 6.63 or sec.

6.45, Stats. I think the inspector who actually put such

ballots in the ballot box could be prosecuted under the pro

visions of sec. 348.24 for putting into the ballot box a vote

of another, not lawfully received, and if all the other in

spectors participated in that act, they might all be prose

cuted for that offense jointly, or, if they adopted that

method of conducting the election, that might make the

other inspectors parties to putting such illegal ballots into

the ballot box. But under the strict rule of construction

for criminal statutes, you would have to be able to show that

they all intended to and participated in the act of deposit
ing such illegal ballots in the ballot box.

The town clerk who is a candidate for re-election has no

right to act as an election officer, as that is prohibited by

sec. 6.32, subsec. (1). I think that positive prohibition

would control the provisions of subsec. (2) of that section

which provides;
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"* * * The town clerk, if present, shall be one of the
clerks of election * *

For previous construction of these statutes see XVII Op.
Atty. Gen. 318.
TLM

Taxation—Personal Property Tax—Local treasurer can
not proceed under sec. 74.11, Stats., in case person owing
personal property tax has moved to another county. He
may proceed under sec. 74.12, authorizing action in debt, or

under sec. 74.10, authorizing levying of tax by distress and
sale of goods and chattels.

If taxes are returned delinquent to county treasurer such
treasurer shall, under sec. 74.29, direct warrant to sheriff

commanding collection of delinquent personal property tax.

April 29, 1929.
Wm. M. Gleiss,

District Attorney,
Sparta, Wisconsin.

Your letter reads as follows:

"Sec. 74.11, Stats., provides for the collection of delin
quent personal property taxes and provides that an affidavit
may be filed with some justice of the peace of his county by
the treasurer.
"In the case of Toacn of Hancock v. Merriman, 46 Wis.

159, the court holds that this proceeding is a special pro
ceeding and consequently not governed by justice court pro
cedure except where not otherwise provided for in the act.
"In a case where delinquent personal property tax payers

have removed to an adjoining county, it appears to me that
the provision in the statute requiring the summons to be is
sued by a justice of the county does not warrant serving
such a summons in an adjoining county. It thei'efore ap
pears to me that the legislature has not provided for a
method of collecting delinquent personal property taxes
where the tax payer has removed from the county, unless
such action can be brought in circuit court, and then of
course it would simply be an action of debt under sec. 74.12,
assuming that the circuit court would have this jurisdiction.
"I would like your interpretation of this statute as to

whether or not in your opinion there is a method provided
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in tills section, or any other of the statutes for that matter,
for the collection of such delinquent personal property
taxes."

Part of sec. 74.11, Stats., reads as follows:

"In case the treasurer is unable to collect any tax as
sessed upon personal property he shall make and file with
some justice of the peace of his county an affidavit showing
that there is such tax upon personal property, the amount
thereof and the name of the person against whom assessed,
that he has demanded payment thereof and is unable to col
lect the same. Such justice shall thereupon issue a sum
mons directed to such person, commanding him to appear
forthwith to answer under oath and show cause why he
does not pay said tax. * * *"

In the case you mention the delinquent tax payer has
moved to another county. The justice of the peace of the
first county has lost jurisdiction (sec. 300.01) and the pro
cedure in sec. 74.11 cannot be applied.
You do not str.te the amount of tax unpaid. This depart

ment, therefore, cannot suggest whether to bring an action
of debt in justice court or in circuit court. Sec. 74.12 au
thorizes an action in debt which is in addition to the remedy

provided in sec. 74.11. Sec. 74.10, Stats., provides for the
collection of the personal property tax by levying the same
by distress and sale of goods and chattels belonging to the
individual from whom is due the tax. Subsec. (1) of this

section provides:

"* ♦ * if a sufficient amount of such property cannot
be found in such town, city or village, the treasurer may
levy the same by distress and sale of the goods and chattels
belonging to such person, wherever the same may be found
in the county or in any adjoining counties, * *

This course is available to the treasurer, it will be noted,

even though the tax payer has taken his goods and chattels
to an adjoining county.

Sec. 74.29, Stats., directs the county treasurer to annu

ally make a schedule of all delinquent personal property
taxes returned in said year, and those unpaid for two years
preceding, and gives a form for said schedule. That sec
tion provides also:

"(2) The county treasurer shall, within the time afore
said, annex to such schedule a warrant under his hand, di-
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rected to the sheriff of his county, commanding him to col
lect from each of the persons and corporations named in
said schedule the amount of the unpaid taxes set down in
such schedule opposite to their respective names, with in
terest at the rate of twelve per centum per annum from the
first day of January next preceding the time when such
taxes were returned unpaid, together with his fees for col
lecting the same, of the goods and chattels, lands and tene
ments of said persons and corporations respectively, and to
pay the same to the county treasurer, and to make return of
such warrant within sixty days after the date thereof; and
such treasurer may issue a special warrant or warrants, in
any convenient or proper form, to the sheriff of any other
county commanding the collection of the delinquent per
sonal property tax of any one person or of several persons
in the discretion of the treasurer; and such last named war
rants may be issued at any time while such tax remains un
paid. * * *"

It will be noted that the county treasurer may direct his
warrant to the sheriff of any other county, demanding col
lection of the delinquent personal property tax.

Sec. 74.30 outlines the procedure for the sheriff who re
ceives such a warrant from a county treasurer, and also
contains details for the supplementary proceedings and
what shall constitute evidence in actions brought there
under.

Sufficient has been quoted to show the complete power of
the county treasurer and the sheriff to realize on this tax if
the person liable therefor owns any property even though
he has moved to another county. See VIII Op. Atty. Gen.
203.

I might also add, as was stated in XVIII Op. Atty. Gen.
42, 43:

"It should not be overlooked of course, that the county
treasurer is hot vested with any discretion as to proceed
ings under sec. 74.30. It is mandatory upon him to reason
ably make the schedule and annex to it the warrant and de
liver the same to the sheriff for execution, and upon the
sheriff to execute the warrant," etc.

It is felt the case of Town of Hancock v. Merriman, 46
Wis. 159, need not be discussed for the purposes of this
opinion.

FWK

■f
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Military Service—Soldier who enlisted in United States
army May 12, 1920 and was honorably discharged May 11,
1921 did not perform naval or military service in time of

war so as to entitle him to receive relief as needy soldier un
der ch. 45, Wis. Stats,

April 29, 1929.

Martin Gulbrandsen,
District Attorney,

Viroqua, Wisconsin.
You state that one of the members of the soldiers' relief

commission of your county has inquired of you as to the
right of one A to relief under the soldiers' relief statute con

tained in ch. 45, Wis. Stats. He pointed out to you that there

was some question inasmuch as the United States was not

actually engaged in war at the time said A served in the

United States army.
Said A enlisted in the United States army on May 12,

1920 and was honorably discharged on May 11, 1921. The
question is whether, under the provisions of ch. 45, Stats.,
which provides for relief to needy soldiers, sailors, or ma

rines who performed naval or military service for the
United States in time of Avar, said A is entitled to relief.

He states that under the provisions of sec. 202 (10) of
the World War veterans' act, 43 Stats, at Large 620, all vet
erans serving at any time between April 6, 1917, and July
2, 1921 are deemed to have served in the World War for

purposes of hospitalization.
Your question must be answered in the negative. The

fact that, under the World War veterans' act, he is entitled
to relief for the purpose of hospitalization does not in any
way control the statutes of Wisconsin. There the statute

so proA'ided. The armistice was signed on November 11,
1918 and after that date the United States was no longer at
war. Mr. A. not having enlisted until the 12th of May,
1920, does not come within the purview of our soldiers' re
lief statute, as he did not serve the United States in time of
war.

JEM
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Baulcft (Iiirl Bunkum—Tu.rafinn—Bill No. 292, A., provid
ing for ad valorem taxation of bank stock and moneyed cap
ital employed in competition with business of banking, con
forms to requirements of United States statutes permitting
taxation of national banks by states.

April 30, 1929.
Assembly,

Wisconsin Legislature.
By Resolution No. 38, A., you have requested an opinion

(a) upon the constitutionality of Bill No. 292, A., relating
to the taxation of the capital stock of banks and moneyed
capital in competition with the business of banks, under the
provisions of sec. 5219 R. S. U. S. and the decisions of the
United States supreme court thereunder; (b) upon the
question of whether the bill includes all persons and insti
tutions in this state which are in competition with the busi
ness of national banks within the meaning of said sec. 5219,
and (c) if not, what amendment may be suggested to make
the bill conform to the requirements of said section.

It is my opinion that the bill conforms to the require
ments of sec. 5219, R. S. of U. S., as construed by the su
preme court of the United States, permitting taxation of
the capital stock of national banks, since it expressly pro
vides for the taxation of all moneyed capital employed in
the state in competition with the business of national banks
on the same basis, in the same way and at the same rate as
the shares of stock in banks are taxed. This answers parts
(a) and (b) of the inquiry submitted by the resolution in
the affirmative, with the understanding, however, that the
last sentence of sec. 2 of the bill be stricken out.
The remaining part (c) of the inquiry, I take it, is as to

whether the bill in its administrative features is workable,
and can be so applied in practice as to substantially accom
plish the declared purpose to tax bank stock and all com
petitive moneyed capital alike.
The bill restores the provisions of the statutes which were

repealed by ch. 396, Laws 1927, which chapter substituted a
tax on income of banks for the ad valorem taxation of their
capital stock and moneyed capital employed in competition
with their business. (I assume that in drafting the bill re-
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storing the former taxation law the framer inadvertently
copied the last sentence of the former sec. 70.405, which is
the last sentence of sec. 2 of the bill which I have before
said should be stricken out, because, of course, the restored
method of taxation should not be made to apply to assess
ments prior to 1929."

In my opinion to the assembly of the legi.slature of 1927
(dated May 24, 1927, published in XVI Op. Atty. Gen.
360) I discussed at considerable length the question of the
validity of the then existing provisions of the Wisconsin law
for the ad valorem taxation of bank stock and competing
moneyed capital, which, it must be remembered, had not
and have not been construed by the courts. I have little to
add to what I said in that opinion, and therefore make it a
part of this opinion by reference, and I attach a copy
tliereof.

It was and is my opinion that the provisions of the 1923
and 1925 statutes, proposed to be re-enacted by bill No. 292,
A., met all the requirements of the federal statutes, and that
the only question was, and under this bill is, whether they
can be so administered as to effectively tax the competing
moneyed capital to the same extent that barik stock is taxed.
As pointed out in the former opinion, whether competitive
moneyed capital is so taxed is largely, if not entirely, a ques
tion of fact in each particular case where a bank or its stock
holders seek to set aside any given tax.
On pages 369-371, under "(5)" of the former opinion, I

suggested some amendments to sections 70.31, (1) and (2),
70.404 and 70.11, (10), which have not been incorporated
in Bill No. 292, A. I still think that from the standpoint
of workability and administrative definiteness, it would be
wise to include the substance of such suggested amend
ments. . I have no further suggestions to make at this time.
I do not overlook one consideration, which while not

strictly within the purview of your inquiry perhaps should
be mentioned, and that is that a question may be raised un
der the uniformity of taxation clause of the state constitu
tion by those whose moneyed capital employed in competi
tion with the business of banks is taxed under the bill as

bank stock is taxed while other moneyed capital is not so
taxed; but I am of the opinion that it would be held that

15
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there is no violation of the constitutional provisions just re
ferred to. Nor do I now see where the provisions of the
bill infringe other constitutional guaranties, state or fed
eral.

FEB

Public Officers—County Board—Where some members of
county board are elected for two years and some for one
year, chairman and vice-chairman of board are elected for
term of one year.

April 30, 1929.

W. C. Crocker, Jr.,
District Attorney,

Eau Claire, Wisconsin.

You say your county board is composed of supervisors
elected from the city for terms of two years and from the
country towns for terms of one year; and you ask whether
in case a supervisor from the city is elected as chairman his
term as chairman would be for one or two years.
Your question is answered by the provisions of sec. 59.05,

Stats., which says:

"The county board, at the first meeting after each regu
lar election at which members thereof are elected for full
terms, shall elect one of their number chairman. * * *"

That clearly makes the term of office for chairman one
year because there are "members thereof" from the towns
selected each year.

TLM

Courts—Liens—Sec. 289.01, Stats., provides that lien at
taches from commencement of work or construction and is
prior to unrecorded mortgage executed before commence
ment of such work or construction.

April 30, 1929.

Ralph M. Immell,

Adjutant General.
In your letter of April 17 you present the question

whether a mechanic's lien is prior to a first mortgage which
was recorded on April 3, 1928. You state that the mechan
ic's lien has not been filed to date, but do not specify



Opinions op the Attorney General 227

the date of the commencement of construction or work for
which the lien is claimed.

Sec. 289.01, Stats., provides in part that the lien of a prin
cipal contractor

"shall be prior to any other lien which originates subse
quent to the commencement of the construction * * *;
shall also be prior to any unrecorded mortgage given before
the commencement of such construction, * * * of
which mortgage the person claiming the lien has no notice,

The court construed this portion of the above statute, in
Hall V. Hincldey, 32 Wis. 362, 366, as follows:

"* * * For the purpose of displacing or subordinat-
ing a hen of any other kind, as by mortgage, judgment and
the like, acquired prior to the filing of the petition but sub
sequent to the commencement of the building, the statute in
effect declares that the lien for labor or materials expended
in the construction shall exist from the time the building
was commenced. * * *"

See also: Redmon et at. v. Phoenix Fire Insurance Co.,
51 Wis. 292, 302; Smith v. The Shell Lake Lumber Com-
Vany, 68 Wis. 89, 105; Viles v. Green, 91 Wis. 217, 219.

Accordingly, if the work or construction was commenced
prior to the recording of the mortgage in question and as
suming that the lien has been kept alive by compliance with
the statutory requirements as to notice and filing, the lien is
prior to the mortgage if the lienor did not have notice of the
unrecorded mortgage.
AJM

Counties—Coimty Records—Field Notes—Courts Evi
dence—Field notes or government survey copied into book
in office of register of deeds cannot be used as evidence in
court, neither can copy of such notes certified by register of
deeds be used as evidence.

April 30, 1929.
George E. O'Connor,

District Attorney,
Eagle River, Wisconsin.

I have your letter of April 22, in which you say:
"* * * Some time during the fall or winter a civil en

gineer proposed to the county board that he be engaged by
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the board to make for the board complete field notes of the
townships within Vilas county; and at that time informed
the board that he could make copies of field notes, that we
in the court house at Rhinelander, Oneida county, etc. The
board did not know much about the matter and entered into
the arrangement. When it came to my attention as dis
trict attorney I advised the board that any pretended field
notes made by any individual from copies of field notes that
might be found around court houses up in this section would
not be such as the courts would recognize and would be in
admissible in evidence in actions in court. , ,, • .■

"I further advised the board that there were at this ume
only two places where they could obtain authenticated fi^ld
notes, one was at the office of the commissioner of public
lands, at Madison, and the other was at the general land
office, in Washington; and that in order to be admissible in
evidence they would have to bear the certificate pd seal ot
either of these places. I had in mind the provisions of sec
tion 23.04, Wis. Stats."

You ask if you are right in that advice.
There is no question but what your opinion to the board

was correct, for the copies of those documents copied into
books in the register of deeds' office in your county are not
official records recorded there so as to make them, or a cer
tified copy of them, evidence in court.
TLM
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Dairy and Food—Public Health—Cheese—Prohibitions
contained in sec. 352.03, subsec. (9), Stats., and sec. 352.36
apply to cheese whether it was sold or intended for sale
within or outside state.

May 1, 1929.

C. J. Kremer,

Dairy and Food Commissioner.
You state:

"I. find there is considerable cheese which contains more
than the permitted amount of moisture as provided in sub-
sec. (9) of sec. 352.03 in cheese warehouses in this state
and it cannot be lawfully sold within the jurisdiction of
the state.

"There are over forty states in the Union where no lim
itation as to the amount of moisture which cheese may
contain exists and the question confronts me whether the
cheese described can be sold as for what it is by the Wis
consin owners in states where no moisture limit exists with
out becoming subject to the penalties provided for in sec.
352.06.

"Is the phrase, 'Or have in possession with intent to sell'
to be construed as applying to sales not within the juris
diction of Wisconsin, or is it to be construed as being lim
ited to the jurisdiction of the state of Wisconsin."

Sec. 352.06, Stats., reads as follows:

"Any firm or corporation who shall, by themselves, their
servant or agent, and any person who shall, by him
self, his servant or agent, or as the servant or agent of
another person, or as the servant or agent of any firm or
corporation, manufacture for sale or exchange, sell, ex
change, offer for sale or exchange, or have in possession
with intent to .sell or exchange any cheese or process cheese
which contains more than the permitted amount of mois
ture as provided in subsection (9) of section 352.03, shall
be fined not less than twenty-five nor more than one hun
dred dollars, or be imprisoned in the county jail not less
than thirty days nor more than four months."

This statute needs no interpretation. Its language is
clear. Any one who shall "manufacture for sale," or who
has "possession with intent to sell," cheese of a moisture
content as prohibited by sec. 352.03, shall be subject to the
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penalt3\ To saj"- that the legislature did not intend that
such manufacture or such possession should constitute an
offense against health within the meaning of this chapter,
if the cheese was intended for sale outside the state of Wis

consin, would be adding an unwarranted qualification to
the statute which the legislature has not placed there.
You also state:

"A somewhat similar situation exists as to Cheddar and
Brick cheese containing less than 50 per cent of milk fat
in the dry substance and made from milk from which a
portion of the cream has been removed. Under sec. 352.36
this would be skimmed milk cheese but not in the form of
ten inches in diameter and nine inches in height. Could
this cheese be lawfully sold in states that permit the sale of
skimmed milk cheese as and for what it is, but do not re
quire such cheese to be made in any particular form?"

That portion of sec. 352.36, which deals with skimmed-
milk cheese, reads as follows:

"Any person » * ■* -who shall by himself, his agent
or servant manufacture, buy, sell, offer, ship, consign, ex
pose or have in possession for sale, within this state, any
skimmed-milk cheese or cheese manufactured from milk
from which any of the fat originally contained therein has
been removed, except such last-mentioned cheese is ten
inches in diameter and nine inches in height, * * *
shall for the fi rst offense be punished by fine of not more
than five hundred dollars," etc.

Skimmed-milk cheese may of course be sold in a state
that does not prohibit such sale. The question, however,
you undoubtedly have in mind is whether a contract for the
sale of such skimmed-milk cheese may be executed in the
state of Wisconsin, and whether such cheese may then be
shipped and consigned to another state. Another question
you may also have in mind is whether, the contract of sale
having been executed in another state, such skimmed-milk
cheese may be shipped out of the state in compliance with
the contract executed in another state. All these questions
must be answered in the negative.

It is hard to see how even the fi rst step may be taken in
either of the mentioned transactions. Not only does Wis
consin's statute prohibit the manufacture of such cheese
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but also the shipping of it is prohibited, as well as the con
signing of it. Posses.sion with the intent to sell is pro
hibited. Every step which would effectuate a sale or the
execution in compliance with a sale is illegal. And the
power of a state legislature to so legislate has many times
been upheld. Our supreme court has said:

«* * « police power of the legislature to impose
reasonable regulations affecting dealing.s in such products,
for the prevention of fraud and in promotion of public
health, safety, and the general welfare, is too well settled
to call for discussion. Wadhams Oil Co. v. Tracy, 141 Wis.
150, 123 N. W. 785; Mihvaukee v. Ruplinger, 155 Wis. 391,
145 N. W. 42; State ex ret. Caimation M. P. Co. v. Emery,
178 Wis. 147, 189 N. W. 564; Hutchivson I. C. Co. v. Iowa,
242 U. S. 153. 37 Sup. Ct. 28. * * *" Krcutzer v.
Westphal, 187 Wis. 463, 484.

In another very important case our supreme court has
said:

"As applied to food, this authority [police power] ex
tends to requiring a fixed minimum amount of nutritional
elements. Hntchinson Ice Cream Co. v. Iowa, 242 U. S.
153, 37 Sup. Ct. 28; Hebe Co. v. Shaw, 248 U. S. 297, 39
Sup. Ct. 125.

"It extends further, and embraces the right to prohibit
all things which constitute obstacles to a greater public wel
fare (Rasi V. Van Deman & L. Co. 240 U. S. 342, 36 Sup. Ct.
070), and to do whatever will promote the general conveni
ence or the general prosperity (Bacon -v. Walker, 204 U. S.
311, 27 Sup. Ct. 289), including even such matters as the
preservation of the reputation of a great industry of the
state against injury in markets outside of the state (Sleigh
V. Kirktvood, 237 U. S. 52, 35 Sup. Ct. 501). State ex rel.
Carnation M. P. Co. v. Emery, 178 Wis. 147, 153.

See also Day-Bergwall Company v. State, 190 Wis. 8.

The above discussion also applies to and di.sposes of the
question presented in your last paragraph.
FWK
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Banks and Bankmg—Taxation—Credit for state atid,
county taxes included in-illegal taxes refunded by munici
pality pursuant to sec. 74.73, Statll," not demanded and al
lowed in accordance with subsec. (2) of said section in tax

settlement between municipal treasurer and county treas
urer for year following year of refund probably cannot be
all,o>ved in subsequent year. , . ,

rv: - , - ^ay 1, 1929.
Norman B. Langill,

District Attorney,
Marinette, Wisconsin.

I think that I cannot cover the subject of your inquiry of
April 23, supplemented by your letter of Api'd 26 enclosing
copy of proceedings of the common council of the city of
Marinette, relative to the credit to which the city treasurer

of Marinette may be entitled to have allowed'by the county
treasurer under the compromise of bank stock taxes any

more fully than I have in my official opinion to you dated
April 1, XVIII Op. Atty. Gen. 153, except to say that in my
opinion taxes refunded by the city in 1923 were subject to
the credit provisions of sec. 74.73 (2), Stats., on the settle
ment by the county treasurer with the city treasurer in
1924, and that if such credit was not demanded and allowed

at that time the right thereto has probably been lost. So

far as I know, there has been no court adjudication of your

question, but the plain terms of the credit statute seem to
preclude the allowance of any credit in any tax settlement
between the treasurer of the municipality and the county
treasurer other than that for the taxes of the "ensuing
year;" that is, the year following the refunding of the tax.
FEE
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Constitutional Law — Insurance — Municipal Corpora
tions—Home Rule—-Question of group insurance by munic
ipality for its employes may be determined by municipality
under home rule amendment.

Expression of opinion on constitutionality of any enact
ment by municipality or legislature granting authority for
group insurance by municipality for its employes is ex
pressly reserved.

May 3, 1929.

p. G. Munson, Chief Clerk,

Senate.

Hesolution No. 25, S., copy of which was received Tues
day afternoon, reads as follows: '

"Requesting the attorney-general for an opinion regard
ing the power of cities to take out group insurance for em
ployes.
"Whereas, The city of Milwaukee is considering the

question of taking out group insurance for its employes and
the question has arisen whether it is necessary that cities
be granted authority for such action by statute or have
such authority under the home rule amendment; now,
therefore, be it
"Resolved, That this question be submitted to the attor

ney-general with a request for his opinion."

Group insurance for its employes by the city of Milwau
kee is not of such state wide concern as would "with uni

formity affect every city or every village." Neither in my
opinion is there anything in the constitution prohibiting it.
The question of group insurance is one of the "local affairs"
within the meaning of sec. 3, art. XI of the constitution
with respect to which municipalities have been empowered
to make their own determination. That portion of sec. 3,
art. XI which is important here reads as follows:

"Cities and villages organized pursuant to state laws are
hereby empowered, to determine their local affairs and-gov
ernment, subject only to this constitution and to such enact
ments of the legislature of statewide concern as shall with
uniformity affect every city or every village. The method
of such determination shall be prescribed by the legisla
ture. * " ■

Mm*
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Our supreme court in State ex rel. Ekern v. Milwaukee,
190 Wis. 633, construed the amendment and on page 639
said:

"* * * as we now view it, such a phrase [local af
fairs and government], couched as it necessarily must or
ought to be, in a document such as a constitution, in broad
and general terms, should have a liberal construction look
ing toward virility rather than impotency. * * *"

You are therefore advised that it is the opinion of this
department that the city of Milwaukee at the present time
may, under the home rule amendment (sec. 3, art. XI, Wis.
Const.), determine by appropriate action the question of
group insurance for its employes without any additional
legislative enactment.

This opinion is confined solely to a consideration of the
one question asked in your resolution, and we expressly re
frain from expressing any opinion on the constitutionality
of any enactment, whether it be by the municipality or the
legislature, granting such authority.
HAM

Appropriatious and Expenditures—Bndges and High
ways—Selection of roads and streets in towns and villages
upon which state appropriations made by sec. 20.49, sub-
sec. (8), Stats., shall be expended, as well as manner of im
provements, is subject to supervision and approval of
county highway committee.

May 3, 1929.

VICTOR W. NEHS,

District Attorney,
Neillsville, Wisconsin.

You inquire whether under the provisions of subsec. (8),
sec. 20.49, Stats, (which, among other appropriations, al
lots to each town and village annually the sum of $25 for
each mile of roads and streets, not a part of the state or

county trunk highway systems, open ^d used for travel
within their limits, which "shall be expended by the town
and village officers, subject to the supervision and approval
of the county highway committee"), the town or village
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board may finally determine upon what roads or streets the
money so allotted shall be expended, only the manner of

improvement thereof being subject to the supervision and
approval of the county highway committee.

It is my opinion that the selection of the roads or streets
to be improved with the funds appropriated and allotted by
the statute referred to, as well as the manner of improve
ment, is subject to the supervision and approval of the
county highway committee.
Subsec. (8) provides that the amount allotted to towns

and villages shall be paid into the treasuries of the counties
in which such towns and villages are located, and subsec.
(10) provides:

"Payments from the appropriations made by subsections
*  * * (8) * * * shall be made only on the or
der of the state highway commission * *

It is plain, I think, that these allotments are state aid
appropriations, the expenditure of which, like other state
appropriations for the construction and maintenance of
highways, are intended by the legislature to be and remain
at all times under the control of the state and counties, act

ing through the state highway commission and the county
highway committees. It follows-that no road or street in
a town or village may be improved with funds in the county
treasury derived from said appropriation without the ap
proval of the county highway committee.
FEE
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Automobiles—Commerce — Interstate Commerce—•Tax
ation—Product manufactured in Wisconsin and intended
for exportation to another state does not cease to be part
of general mass of proi^erty in state subject, as such, to its
jurisdiction and to taxation in usual way until same has
been shipped or entered with common carrier for transpor
tation to such other state or has been started in continuous
route or journey so that same constitutes interstate com
merce.

Mere preparation of such property for exportation from
state such as interior movement therein is no part of expor
tation itself.

May 6, 1929.
Tax Commission.

Attention Judge C. D. Rosa.
In your letter of April 8 last you enclose a copy of letter

addressed to you from The Nash Motors Company of Ke-
nosha, together with copy of your memorandum brief to
that company, and you request an opinion of this depart
ment as to the taxability of the automobiles mentioned in
the Nash Company letter to you. That letter, so far as is
necessary to a full understanding of the question submit
ted, reads:

"The Nash Motor Company manufactures autos in Ke-
nosha, Wisconsin. If one of its dealers in Michigan pur
chases autos from the Nash Company and drives them to
Milwaukee or Sheboygan, leaves them in a commercial
storage warehouse there until he is able to arrange boat
facilities to ship them across Lake Michigan to his own lo
cation in Michigan, are such autos subject to taxation in
Wisconsin, if they happen to be in Wisconsin May 1?"

In view of the facts in the foregoing quoted letter I per
fectly agree with you that if these autos are exempt from
taxation it must be because they are in interstate commerce
at the time mentioned in the Nash Company's letter.

The question for us to consider, therefore,' is whether
goods manufactured in this state are liable to be taxed like
all other property within the state, though intended for ex
portation to another state, and partially, at least, prepared
for that purpose by being removed from the point of man
ufacture to another point in this state and there stored in
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a commercial storage warehouse awaiting a time when the
owner, a resident of another state, is able to arrange boat
facilities to ship them to the state of residence of said
owner. Such in my opinion, is a true statement of the
question presented in the instant case for determination.
We have no difficulty in disposing of that phase of the

question, namely, the fact (if it be a fact) that the property
is owned by a nonresident of this state. That fact, stand
ing alone, forms no legal basis for claiming that the prop
erty it tax-exempt. I take that to be a point settled beyond
all contradiction or question and so elementary that it is en
tirely unnecessary to cite authorities in support of it.

Recurring, then, to a consideration of such question freed
from this limitation: Does the owner's state of mind in re
lation to the goods, viz., his intent to export them, and said
preparation and movement thereof, make them tax-ex
empt? This, in my opinion, is the precise question for so
lution.

In State v. Taber Lbr. Co., 101 Minn. 186, 112 N. W. 214,
it was held that logs which were cut, banked, and boomed
upon the ice of a lake, with the intention of exporting them
from the state, did not become articles of interstate com
merce in transit so long as they were not delivered to a
common carrier for the purpose of exportation; that al
though destined for exportation they did not cease to be
part of the general mass of property in the state while any
substantial part of the work of delivery to the common car
rier remained to be done.

And in the case of Nelson Lbr. Co. v. Loraine, 22 Fed. 54,
the same conclusion was reached.

In Coe V. Errol, 116 U. S. 517, 527, the rule is stated that
the products of a state intended for exportation to another
state "do not cease to be part of the general mass of prop
erty in the state, subject, as such, to its jurisdiction, and to
taxation in the usual way, until they have been shipped,
or entered with a common carrier for transportation to
another State, or have been started upon such transporta
tion in a continuous route or journey." (Italics ours.)
And at page 528 of the same case the court sets forth the

further rule to the effect that preliminary work performed
for the purpose of putting the property in readiness for
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transportation, such as carrying in carts or other vehicles,
or floating or driving to a depot where the interstate jour
ney is to commence, is no part of that journey,—that this is
only an interior movement of the property, entirely within
the state, for the purpose of putting it into a course of ex
portation and is no part of the exportation itself.
Applying these rules, the court held that where logs were

cut in New Hampsire, hauled down to a point in that state
on a river, to be transported by river to the state of Maine,
and were delivered at such point awaiting a convenient
opportunity for transportation, they were still part of the
general mass of property of the state, and liable to taxa
tion therein.

The holding in Coe v. Errol, supra, has been approved
and followed in a great number of state cases.
From the cases cited and many others not here mentioned

it seems that the greatest difficulty is encountered when the
property, in its transportation, is under the complete con
trol of the owner during its passage from one point to
another. The cases seem to very uniformly hold that
where the property is intended to be delivered to a common
carrier within the state for transportation to a point be
yond the state, then the acts of the owner or of his private
agents in transporting the property to the carrying point
are not a part of the interstate journey, and the interstate
journey does not begin until the property has been deliv-
ered or tendered to the common carrier for transportation
from the state. See Champlain Realty Co. v. Town of
Bratileboro, 260 U. S. 366, 67 L. ed. 309, where it was held
that logs which have been placed in a river to be floated Into
another state are in interstate commerce, so as to be free

from state taxation, although, because of the high water
in a connecting river into which they will ultimately pass,
it is unsafe to permit them to enter that river, and they
are temporarily held in a boom near the mouth of its tribu
tary.

The court appears to distinguish the two cases as fol
lows : In the Errol case the point at which the logs were
drawn was a depot, where the logs were kept until it should
be convenient to send them to their destination. In the
Champlain Realty Co. case the boom in which the logs were
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located at the time they were taxed was not the depot in
which they were gathered preparatory for the final jour
ney, but this journey had previously begun, and the boom
was a mere safety appliance in the course of the journey.
The issue in the instant case is: Were the autos taken

to a depot from which the interstate journey was to begTn,
or had they already begun their interstate journey at Ke-
nosha, halting at Milwaukee or Sheboygan only for a tem
porary interruption to promote their safe or convenient
transit? If the former, they were taxable in Wisconsin.
If the latter, they were in a continuous interstate commerce
journey and were not so taxable.
In my opinion, under the facts stated in the Nash Mot

or's letter, the intent was to deliver the autos to a common
carrier at either Milwaukee or Sheboygan for transporta
tion from this state. That had not, however, been accom

plished. The autos had merely been transported within
the state by the owner or his private agents to a commercial
storage warehouse .within the state, there to await a con
venient time for delivery to a common carrier. It appears

to me, therefore, that the autos are taxable as a part of the
general mass of property in the state of Wisconsin until
such time as they were actually delivered to, or entered
with, a common carrier for transportation to another state.
On that paticular question there can be no doubt.
HAM

Elections—Inspector of election who had ballots printed

for use at election with names thereon other than those

nominated either at primary or by nomination papers, who
threw away official ballots and had such unofficial ballots

used as official ballots may be prosecuted under either sec.
348.231 or last provision of sec. 348.24, Stats.

May 7, 1929.

A. C. Barrett,

District Attorney,

Spooner, Wisconsin.
I am handed your letter of April 30, in which you say

John Doe as chairman of a town in your county after the
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caucus was held, nominating candidates for the April elec
tion, had ballots printed with other names than those so

nominated and when the oHicial ballots having the names
of the candidates who were so regularly nominated were
received to be used at the election, he threw them on the
floor and had his unbiflcial ballots used as oflicial ballots in

the election and they were voted and canvassed as the votes
cast in the election. You say you had him arrested for
destroying and concealing the ballots but he was acquitted
on that charge and you say the complaining witness in
sists on further action being taken.

You are advised it is for you to determine whether or
not under the circumstances he should be prosecuted on
some other charge. In case you should determine to pros
ecute further, I think he could be prosecuted either under
the last provision of sec. 348.24, Stats., or under sec.
348.231 for wrongly printing or causing to be printed, with
intent to change the result of the election as to any candi
date or nominee an oflicial ballot to be used at such election;
and while as you say the ballots he had printed were not
the oflicial ballots that should have been used, yet he had
them printed and used instead of the oflicial ballots and they
were so used, so that I think it would be regarded as a
change in the official ballot within the meaning of sec.
348.231.

TLM

Public -Officers—County Board—Members of county
board in legal session can adjourn their meeting to date af
ter election of new members; county board is continuing'
body; at that meeting new members elect new chairman.

May 7, 1929.
Ross Bennett,

District Attorney,
Portage, Wisconsin.

I am handed your letter of May 2, in which you ask for
an opinion on the following situation:

■At the January session of the county board it adjourned
to May 14. The term of all of the members of the board
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expired on May 1. While most of them have been elected,
it will be a new board and you ask if the old board could
adjourn, meeting beyond the term of office, and if that can
be done, whether it would be necessary to elect a new chair
man or the old officers will hold over.

I think your questions or the legal principles involved
are answered in III Op. Atty. Gen. 731, in which it was
held that the county board is a perpetual body and that a
special meeting could be called by members who were then
members of the board but whose term would expire before
the date of the special meeting, and that at such special
meeting the members should elect a chairman. Certainly
if the members of the old board could call a special meeting
of the new board they could adjourn the meeting of the old
board to that date.

TLM

Loayis from Trust Funds—School Districts—Commis
sioners of public lands are not authorized to lend state
funds for purpose of erecting addition to present school
building on application which lacks proof of request for
calling special meeting and proof of adoption of resolution
and vote on making levy for payment of amount of loan and
interest.

May 8, 1929.
Commissioners of Public Lands.

In the application of the school district board of joint
district No. 6 of the towns of Madison and Fitchburg for
a loan of $36,000 from the state trust funds for the erection
of an addition to the present school building, I have to re
port : That the printed application for the loan seems to be
properly filled out including the form of resolution author
izing the loan and making the proper tax levy, but there is
nothing attached to that application showing a proper re
quest for calling a special meeting or the service of the nec
essary notice of such call, nor the proceedings of the meet
ing authorizing the loan except the filled in resolution with
the certificate of the clerk at the end of it certifying that
at the special meeting on the 4th of April the foregoing
I'esolutions were adopted.

16
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Accompanying this filled in application is a certified copy
of the proceedings to authorize making the bond issue of
$70,000 to raise the added sum necessary to complete the
building. Attached to that is a request for calling the
special meeting to authorize both loans on the same date and
proof of service of the notice of such call, and copy of the
minutes of the proceedings including the vote of the elec
tors on the adoption of both resolutions.
On page 0 of the papers submitted for the bond issue is

a copy of the request for the clerk to call the special meet
ing to vote on the following propositions: First, to auth
orize the board to make application for a loan of $36,000
from the state trust fund; second, to raise by tax a sum
sufRcient to pay the principal and interest of such a loan
as it becomes due and third, to authorize the voting on the
bond issue.

Attached to those proceedings is a form of ballot voted
at that special election which says:

"Shall the following resolution be adopted. First, to
authorize the school board to make application for a loan
of $36,000. Second, to raise by tax a sum sufficient to
pay the principal and interest of such loan as it becomes
due?"

It will be noticed that is not the adoption of a resolution
by the electors making a levy of a sum sufficient to pay the
principal and interest on that loan as it becomes due.
The .form of resolution for the bond issue which was

voted upon at that special election contains a present levy
of an amount sufficient to pay the principal and interest
thereon as they become due, but that does not help out the
vote authorizing the loan of the $36,000 from the trust
funds. I do not believe the vote on the resolution authoriz
ing the borrowing from the state trust funds would be con
strued as a present levy by that vote of the electors as pro
vided by law; so I do not think the commissioners of public
lands can make the loan on the proceedings submitted.
TLM

'Ajjr-,' . i' . r - v..; ■ •' ; ■ ' i "•
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Criminal Law—Rape—Crime described in sec. 340.47,
Stats., is properly designated as "rape."

May 9, 1929.
Board of Control.

You state in your letter of May 1 that E. W. was com
mitted to the Wisconsin state prison for a term of two and
one half years on conviction of "unlawfully and carnally
knowing and abusing a female minor." You state that you
do not find the crime as above quoted listed as such in the
statutes; that if this crime committed be rape then an im
position of a straight sentence would be correct and the
man would be eligible for parole consideration after he had
served one half of the sentence; but if this crime be other
than rape, then the sentence would have the force and effect
of an indeterminate sentence, the minimum being one year
and the maximum being two and one half years; that in
such case the man would be eligible to parole consideration
after having served the minimum, he being a first offender.

You ask for an official opinion as to whether the crime
as above stated should be considered as rape. This ques

tion must be answered "Yes."

JEM

Prisons—Prisoners—Parole—In case a person who has

been placed on parole for committing offense violates such
parole, is thereafter committed by court to state reforma
tory and arrives at such institution April 20, sentence
which provides that it start February 16, 1929, when he
was placed on probation, is erroneous and should be
amended to provide that sentence commence April 20 in
accordance with provisions of sec. 57.03, Stats.

May 9. 1929,

Board of Control.

With your communication of April 25 you enclosed a
copy of a commitment in which one. A, was sentenced to
the Wisconsin state reformatory. The commitment states

that the sentence is to begin on February 16, 1929, the date

when this young man was placed on probation. This
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young man violated the term of his probation, his proba
tion contract was canceled, and he was received in the

state reformatory on April 20.
Under sec. 57.03, Stats., it appears that his sentence

should start on April 20 instead of February 16, and you
inquire, in view of this section, whether the record in this
case should be amended so as to read that the sentence of

this man in the state reformatory is to start on April 20,
1929, instead of February 16, 1929. This question must

be an.swered in the affirmative.

JEM

Courts—Suspension of Sentence—Case pending in cir

cuit court may be taken before county court; on defendant's
pleading guilty there and asking to be sentenced that court
may sentence him; if defendant is guilty of misdemeanor

and adult, court may in its discretion by order suspend
judgment.

May 9, 1929.
Conservation Commission.

In your communication of April 27 you state that one, A,

was arrested in Florence county by two wardens for serv
ing venison in his logging camp. He" was taken before a
justice of the peace and bound over to the circuit court for
trial. Before this justice of the peace he admitted that he
was guilty of the offense charged but the case was post
poned on o"he or two different occasions in circuit court,
and only a few days ago he appeared before the county
judge; Frank Waring of Florence county, and under sec.
357.20, Stats., pleaded guilty and was sentenced to nine

months in the county jail, the sentence being suspended
upon payment of costs.

You inquire whether the county judge of Florence county
had jurisdiction in a case of this kind and whether he would

have the power and right to suspend the jail sentence or
the fine sentence that might have been imposed upon the
said defendant.

This proceeding before the county judge was brought
under .sees. 357.20 to 357.25 inclusive. Sec. 357.23 contains

the following:
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'** plead guilty to the information the
county judge shall receive the plea, shall pass sentence and
render judgment thereon in the same manner and with like
effect as if such plea had been made in the court having
trial jurisdiction, and shall inflict such punishment, either
by fine or imprisonment, or both, as the nature of the case
may require; but such punishment shall in no case be less
nor greater than the penalty fixed by law for the offense
charged. * *

In this case the sentence was imposed which was author
ized by law and the suspension of the sentence was made
as authorized in sec. 57.04 when the offense is a misde

meanor, as it is in this case.
JEM

Marriage—Marriage is prima facie valid. On basis of
statement of facts submitted H. P. and A. P. were legally
married in 1873.

May 9, 1929.

Verne C. Lewellen,

District Attorney,
Green Bay, Wisconsin.

You question is, whether H. S. P. and A. J. P. were
legally married as of the year 1882, the 5'ear when R. B. P.
G. died. The facts you give are as follows:

In 1861 H. S. P. married one R. B. In 1865 he returned
from the army. He did not find his wife after his return.

In 1865 his wife R. B. lived with a man named C. and

three children were born of that marriage.

In 1873 H. S. P. married A. J. P.

In 1882 R. B. P. C. died.

H. S. P. and A. J. P. lived together as husband and wife
until his death in 1925. They were married and liv^^ to
gether as husband and wife in good faith and were re-mar
ried in 1919.

Previous correspondence and accompanying documents
indicate the following to be additional facts:

In 1898 and in 1915 H. S. P. wrote the secretary of the
interior that his first wife was divorced from him. A. J. P.
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furni.shecl the above department an alTidavil vshowing her
marriage to H. S. P. was in good faith. The parties, so
far as known, who would have personal knowledge of these
marriages and of divorces, if any, are dead. In 1919 H.
S. P. and A. J. P. remarried, after H. S. P. returned from

the east where he was unsuccessful in finding a record of a
divorce which he felt sure his first wife had obtained from

him.

In Williams v. Williams, 63 Wis. 58, after discussing the
leading case of King v. Twyning, 2 Barn. & Aid. 386, the
court quotes Lord Denman, C. J., who discussed King v.
Twyning in the case of King v. Harhorne, 2 Adol. & E. 540,
as follows, p. 63:

"  * * nothing can be more absurd than the notion
that there is to be any rigid presumption of law on such a
question of fact, [whether M. was then the lawful wife of
F.], without reference to accompanying circumstances:
such, for instance, as the age or health of the party. There
can be no such strict presumption of law * * "

In the same case, Williams v. Williams, supi'a, the court
said, p. 64:

"Of course, where there has been a marriage ceremony,
it is prima facie valid, for the law presumes in favor of
marriage. Piers v. Piers, 2 H. L. Cas. 331. * * *"

The case of Reg. v. Willshire, L. R. & Q. B. Div. 366, is
then approvingly cited to support the above principle. It
is a question of fact for the jury whether there is sufficient

evidence to overcome the above presumption of marriage,
Id. p. 65.

«  * Probably there are cases in which the facts

and circumstances were such as to justify the inference
that the former marriage had been dissolved by a divorce:
but the rule indicated authorizes no absolute presumption
of law to that effect. Each case must be determined upon
its own facts and circumstances, and such inferences as
should fairly and reasonablv be drawn from them.
-  * *" Id. p. 66.

In the instant case, marriage took place in a regular man-
ner, in public, and in the home country of both parties,
and only after H. P., the soldier, had returned from the

army and had found his first wife married to or living with
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another. No one has ever questioned either marriage. No
person concerned questions now. Children and grand
children have been born. Fifty-two years of faithful home
building and good citizenship marked their achievements
here on this earth when H. P. died in 1925. Certainly

here, if ever, is there occasion to "justify the inference that
the former marriage had been dissolved by a divorce."
True, this presumption is not absolute, but certainly it re
mains the presumption until in an appropriate action, evi
dence, as a matter of fact, positively establishes no divorce.
Positive evidence must be presented that no divorce was al
lowed or granted.

"If there are absolutely no circumstances to aid the pre
sumption of the * * * continued existence of the for
mer marriage, then the presumption in favor of innocence
and of the validity of the second marriage in general should
prevail." (Cases cited in foot note.) Jones Commenta
ries of Evidence, Vol. I, p. 116.

*  * It is # * * generally held that, where
a marriage is proved and a prior marriage is shown be
tween one of the parties and a third person who was living
at the date of the subsequent marriage, there is a presump
tion of fact that the parties to the prior marriage were
divorced, in order to sustain the validity of the .subsequent
mariage. * * « Likewise, if it is shown that a party
to a marriage has contracted a previous marriage and that
his or her former spouse is still living, this has been held
not to destroy the prima facie validity of the second rnar-
riage. In such a case it is presumed that the first marriage
has been dissolved by divorce, and the burden to show that
it has not rests on the person seeking to impeach the last
marriage, notwithstanding he is thereby required to prove
a negative." (Cases cited in foot notes.) Jones Commen
taries on Evidence, p. 114—115.

See also 26 Cyc. 897-898.
In answer to your question, it is the opinion of this de

partment that there is a presumption of fact that the par
ties to the prior marriage were divorced, and it is further
the opinion of this department that H. P. and A. P. were
legally married from the time of such ceremony in 1873.
Both H. P. and his first wife have died and none of the rela

tives dispute the regularity of the marriage that took place
over fifty years ago, The presumption of fact is that his
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first wife obtained a divorce from H. P. Failure to estab

lish proof of such divorce will not affect such presumption.
Even in this present day, it can be recognized as a fact that
many divorces are granted of which no record can be found.

It follows therefore that H. P. and A. P. were legally mar
ried in 1873, and this opinion, it is submitted, is in accord
with what has been attempted in legislation and in juris
prudence in the field of divorces and marriages. Because
of this conclusion it will not be necessary to consider the
question with respect to sec. 245.35, Stats., enacted in 1917.
FWK

Public Officers—Public Administrator—State Treasurer
—Taxation—Inheritance Taxes—State treasurer has no

authority to pay fees of public administrator for his serv

ices in inheritance tax cases even where there are no in

heritance tax funds in county treasury out of which order
for payment of such fees made by county judge can be paid.

May 9, 1929.
Tax Commission.

From your inquiry and the accompanying letter of the
public administrator it appears that the latter holds an
order made by the county judge of his county for fees and

expenses of the public administrator amounting to S697 but
that the treasurer has no inheritance tax funds in the

county treasury out of which the order may be paid, and
the question is asked whether the order may be presented
to the state treasurer and paid by him out of the inheritance

tax funds in the state treasury.

I am of the opinion that the state treasurer has no

authority to pay such an order.
Sec. 72.17, subsec. (3), Stats., provides that the fees of

the public administrator there provided for shall be paid
"by the county treasurer out of the inheritance tax funds
upon the order of the county judge." The inheritance tax
funds in the county treasury constitute a special fund
charged with the allowed collection expenses and deductions
authorized by the inheritance tax act, but the 921/0% paid
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to the state treasurer as required by sec. 72.19 and sec. 72.20
become a part of the g;eneral fund in the state treasury free
of any deductions, which the state treasurer cannot pay out
to anyone or for any purpose not expressly authorized by
law. Sec. 72.23 and sec. 14.42.

I am unable to discover any provision of the law that
authorizes him to pay the fees of the public administrator.

Doubtless the theory of sec. 72.17 (3) is that the public
administrator's fees in each estate will be fixed and an order
for the payment thereof made by the county judge at the
time of the determination and payment of the inheritance
tax in each estate, and that the same will be paid by the
county treasurer out of the tax paid in each estate prior to
the time that he is required to remit inheritance tax moneys
to the state treasurer. If a public administrator does not
obtain an order for the payment of his fees in each estate,
but allows them to accumulate and then obtains an order
covering his fees in several estates, I think he must assume
the risk of there being insufficient inheritance tax funds in
the hands of the county treasurer with which to pay the
amount of the order when presented, due to the quarterly
reports and remittances the county treasurer is obliged to
make to the state treasurer, and will have to wait for pay
ment of the order until the county treasurer has sufficient
inheritance tax funds in his hands with which to pay it.
FEE
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Taxation—Tax Sales—^Where county board, acting pur
suant to sec. 74.44, Stats., has directed county treasurer to
bid in for county all lands sold for taxes for amounts of

taxes, interest and charges due thereon, county treasurer
is exclusive purchaser at all tax sales thereafter while such

resolution is in effect; and sales to private bidders and tax
certificates issued thereon, even though made and issued in
obedience to writ of mandamus commanding same, such
writ having been subsequently quashed pursuant to man

date of supreme court, are void.
County board by appropriate resolution should recall void

certificates and direct cancellation of same and issuing of
new certificates of tax sale to county, and authorize and
direct county treasurer to refund to holders of void certif

icates money paid into general fund in county treasury
therefor on surrender of such void certificates.

May 14, 1929.
Ross Bennett,

District Attorney,
Portage, Wisconsin.

At its November, 1927 meeting the county board of Co
lumbia county, acting under and pursuant to sec. 74.44,
Stats., by resolution directed the county treasurer to bid in
and become the purchaser of all lands sold for taxes for the
amount of the taxes, interest and charges remaining unpaid
thereon; the county treasurer announced that at the tax sale
to be held pursuant to law on June 12, 1928 the treasurer

would, in accordance with said resolution, and sec. 74.44,
Stats., and the opinion of the attorney general that the
same was constitutional and valid and that a resolution of

a county board thereunder was mandatory upon the county
treasurer (see XI Op. Atty. Gen. 436, June 10, 1922),

become the exclusive bidder for all lands offered for sale;
at the suit of an owner of outstanding tax certificates on
certain of such lands, the circuit court, on June 3, 1928,

pursuant to an order awarding the same, issued a peremp
tory writ of mandamus, which was duly served upon the

treasurer prior to the date of the tax sale, commanding the
county treasurer to expose for sale to the lowest bidder the
premises advertised for sale for the nonpayment of taxes
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and to receive and accept all bids offered upon any and all
parcels so offered for sale and to strike the same off and

issue tax certificates therefor to the lowest bidder upon
each of such parcels; at the opening of the tax sale on said
June 12, the county treasurer read a formal signed state
ment to all present and to all bidders at such sale in which
was quoted the resolution of the county board, the intention
of the treasurer to comply therewith and that because of the
issuing and service of the writ of mandamus the treasurer
was powerless to bid in for the county any of the lands

offered except those for which there were no bids, such
statements concluding with the following paragraph:

"In all probability Judge Fowler's decision will be ap
pealed to the supreme court. In the event that the supreme
court should reverse Judge Fowler and declare constitu
tional the law under which the county board proceeded,
which law Judge Fowler held unconstitutional, then it
would become my duty to recall all certificates issued today
to private bidders as a result of this sale. It should, there
fore be borne in mind that all certificates issued today are
issued contingent on the action of the supreme court affirm
ing Judge Fowler's decision, and with the knowledge that
they will be recalled by Columbia county if the present writ
is quashed."

It further appears that solely in obedience to such writ
of mandamus and under the said formal statement made to

bidders, the treasurer proceeded with the tax sale and
struck the lands off to the private individual bidders bid
ding for the same; that the amounts of the taxes, interest
and charges due on the land sold were paid by the successful
bidders and deposited in the general fund in the county
treasurer; and that certificates of sale were thereupon is-
used to the purchasers, who now hold the same.

It further appears that on March 5, 1929, the action of
the circuit court in issuing the writ of mandamus was re
versed by the supreme court with direction to quash the
writ. (State ex. rel. Blockwitz v. Diehl, County Treasurer,
223 N. W'. 852.)
Upon the foregoing facts you inquire:
1. Did the county treasurer.have authority to conduct

the tax sale subject to the restrictions, reservations and con-
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ditions contained in the public statement made at the open
ing of the sale?

2. Did the successful private bidders make their bids
and purchase the delinquent lands sold and receive tax

certificates therefor subject to the conditions stated by the
treasurer that if the writ of mandamus should be subse

quently quashed pursuant to the judgment of the supreme

court the sales to them would be avoided and the tax cer

tificates issued to them recalled?

3. If the private bidders at the tax sale took the tax
certificates issued to them subject to the conditions stated,
the writ of mandamus having been subsequently quashed

pursuant to the judgment of the supreme court, is the entire
sale void?

Subject to the explanatory general statement of my con
clusions set forth below, the first and second questions are

answered in the affirmative and the third question is an
swered in the negative.

I think that the bidders at the tax sale were, at the time
of the sale, chargeable with knowledge of the law and of
its validity as subsequently adjudicated by the supreme
court and with knowledge that that law made it obligatory
upon the county treasurer under the resolution of the county
board to bid in the delinquent land for the county for the

amount of the taxes, interest and charges due'thereon, and
that the sales of such lands and the issuing of said cer
tificates to them were without the power of the county treas
urer and void; in addition to their presumed knowledge of
the law, they were formally notified by the treasurer, that
he was acting contrary to the law in permitting private
bidding and in the issuing of tax certificates to private
bidders only because of and in obedience to the writ of
mandamus issued by the circuit court, which might be nul
lified by the decision of the supreme court directing the
quashing of such writ, in which event the certificates of tax

sale issued to them would be recalled. That they entered
their bids and paid for and received the certificates of sale
subject to the conditions stated seems to me most clear.

The certificates which they hold are void, and should be
canceled; but the tax sale is not void, and the treasurer
should issue new certificates to the county because, in my
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opinion, he will now be regarded as having complied with
his duty and to have bid in the land for the county as com

manded by the resolution and the statutes.
The holders of the tax certificates are, of course, entitled

to the return of the money they paid therefor; such money
having been paid into the general fund of the county treas
ury, the county board should by resolution recall the cer

tificates, direct their cancellation, and authorize and direct
the county treasurer to return the money paid therefor on

the surrender of the void certificates. It is true that there is

no specific statute authorizing such action or providing for
such a situation as is presented by your inquiry, but I have

no doubt that the suggested action is clearly within the
general powers of the county board.
FEB

Charitable and Penal Institutions—Home Finding Agen
cies—Minors—Adoption—Provision in written contract by
home finding corporation licensed under sec. 58.03, Stats.,
with any person who takes or receives any child otherwise
than by adoption that such child shall receive religious
instruction in church or shall attend church is
in violation of sec. 58.02, subsec. (2).

May 14, 1929.

Board of Control.

You have submitted a number of blanks prepared for
the use of agencies licensed to place children in homes under
sec. 58.03. You state that you would like very much to
have these blanks examined and to have an official opinion
as to whether they comply with the requirements of sec.
58.02, subsecs. (2) and (5) and sec. 58.03, subsec. (3).

I have carefully examined said blanks and I find that
said corporation is authorized, under sec. 58.02, subsec. (2)
to "enter into a written contract with any person who shall
take or receive any such child otherwise than by adoption,
which contract shall provide for the proper care, education
and maintenance of such child during its minority and
specify the amount to be paid to it at the expiration of
the contract; but such contract shall not contain any pro-
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vision of a sectarian or partisan nature regarding the care,
custody or education of the child."

The forms submitted have left a blank space for the
amount to be inserted to b*e paid to the child at the expira
tion of the contract. Assuming that this amount "will be
inserted, that part of the statutes has been complied with;
but I note that in the agreement relative to a ward placed
for wages, there is a provision that during the time he or
she shall remain in custody he or she shall attend the
church regularly. In the agreement, relative to a foster
child, I find a provision that he or she shall be given regular
religious instruction in the church.

These provisions are, in my opinion, in violation of the
statute which says that the "contract shall not contain any
provision of a sectarian or partisan nature regarding the
care, custody or education of the child." Those parts quoted
should be eliminated from the contract.

In all other respects I find the contracts in compliance
with the statutes.

Education—School Board—Elections—School Distncts
—District school meeting of July, 1928, in fourth class city,
which purported to elect two members of school board had
no authority to elect such members.

There were no official ballots and there was no expression
of will of electors in election of April, 1929; there therefore
was no election.

In order to have de facto officer there must be de jure
office. Statement of facts is insufficient to tell whether

there were de facto officers.

May 14, 1929.
John Callahan, State Superintendent,

Department of Public Instruction.
The letter submitted by Mr. 0. H. Plenzke, assistant state

superintendent, reads as follows:

"Permit me to submit the conditions surrounding the
election of school board members in the city of Edgerton as
recited to me.
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"At the district school meeting held in July, 1928 two
members were elected by viva voce vote.
"On April 2, 1929, twelve ballots were cast for each of

four people for school board members. Two of the four
voted for filed an oath with the city clerk after the election.
Two demanded of the city council that the ballots be
counted. There was no notice of a school board election in
the election notices and no ballots prepared for a school
board election. The votes registered were cast by writing
the names upon the regular city officers' ballots.
"Were the board members re-elected at the meeting of

July 1928 made de facto members? Were newly elected
members elected at this meeting really elected? Do the
people for whom ballots were cast in the city election on
April 2, 1929, have a right to membership on the school
board and replace any whose term of office was created at
an election conducted at the annual district meeting?
"Your opinion is sought upon the legal status of the

groups elected in the various ways above outlined."

Ch. 425, laws of 1927, rewrote the school law, and
section 87 thereof enacted sed. 40.50 of the statutes, which
reads as follows:

"Sections 40.50 to 40.60 provide a plan or system of
school administration for each city of the fourth class
whose territory constitutes an entire school district, and
each city of the second or third class, to the end that city
schools shall be as nearly uniform as practicable. All gen
eral school statutes govern city schools as far as applicable,
and as they are in harmony with this plan. This plan shall
become effective on July first, 1928, except that the members
of school boards shall be elected the first Tuesday of the
preceding April."

In 1922, XI Op. Atty. Gen. 585, this department held
that the general repeal of special city charters by section
62.02 did not affect systems of school organization estab

lished by such charters. Ch. 425, laws of 1927, seems
to have given to the schools of cities of the fourth class a

uniform and general system, as ch. 242, laws of 1921, gave
the cities a uniform or general charter.

Subsec. (1), sec. 40.52, Stats., reads as follows:

"The school affairs of the city shall be administered by
a school board chosen from the city at large at the regula.r
city election for the term of three years from the first of
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July following. One-third of the members of the board
(as nearly as may be) shall be elected annually. The num
ber of members of the school board of every city shall
remain as it existed in January, 1927, until and unless
changed by the city. The number of members of said board
may be increased by a referendum ordinance but not beyond
seven. The newly created memberships shall be filled at
the succeeding regular city elections, but only one such new
position shall be filled in any year, to the end that the terms
of one-third of the members (as nearly as may be) shall
expire each year. The members of the school board are
city officials and shall be nominated and elected in the
manner that other city officials are nominated and elected;
and they shall take and file the official oath."

Sec. 10.36 provides that municipal elections in cities shall
be held on the first Tuesday in April (unless changed by
ordinance in cities of the fourth class), and that ten days
previous, notice of "such election and of the officers to be

elected shall be given by the city clerk" as prescribed in;
that section.

Subsec. (3), sec. 10.36 also provides that "failure to give
such notice shall not invalidate such election."

Sec. 10.37 provides: "All elections shall be by ballot."
It further provides the method of determining the election
when two or more candidates shall receive the same number

of votes. Sec. 10.41 provides for separate school ballots in

certain cities.

It will be seen from what has just been quoted that the
district school meeting of July, 1928, which purported to
elect two members of the school board, had no statutory
authority to elect members of the school board.

By the terms of ch. 425, on the first Tuesday in April,
1928 there should have been elected one-third of the num

ber of members of the school board that the city of Edger-
ton had in January, 1927, unless such number was changed
by the city. On the first Tuesday in April, 1929, another
third of the number of the school board members should

have been elected. Sec. 40.52 also provides that the mem
bers of the school board are city officials and that they
shall be nominated and elected in the manner that other

city officials are nominated and elected.
The statement of facts you give indicates there was no
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notice to the voters of an election in April, 1929 for mem
bers of the school board. The ballots prepared and pre
sented to the voters, apparently, were ballots for other
officers voted for at the spring election. No ballots were
prepared for the election of school board members. Nothing
purporting to be a ballot had printed thereon the names
of candidates properly nominated for such offices.

While subsec. (3) sec. 10.86 provides that the failure to
give statutory notice of an election shall not invalidate such
election, in the instant case there was an absence of not
only a notice, but of all the requirements that go with an
election. No ballots had been prepared.

•  "* * * 'Ballot' means, in the election of public of
ficers, and always meant, a paper so prepared by printing
or writing thereon as to show the voter's choice, and 'vote
by ballot' the deposit of such paper in a box, * * *"
State ex. rel. Runge v. Anderson, 100 Wis. 523, 530.

In State ex rel. Kleist v. Donald, 164 Wis. 545, discussing
the question as to whether there was an election, our su
preme court declared two principles as follows, pp. 553-
554:

"* * * (1) Where there is in fact an election at the
time and place designated by law, such election is valid
although the statutory notice is not given. (2) Where the
failure to comply with the law results in a few out of a
large number of electors exercising the right to vote at the
time and place designated by law, there is no election.
*  * * The law is stated by the court in State ex rel.
Chase v. McKinney, 25 Wis. 416, 420, as follows:
" 'Furthermore, it incontestably appears from the answer

that no notice whatever v/as given that a district attorney
was to be chosen at that election, either by the posting of
the notices of the election by the officers whose duty it
was to post them, or by the newspapers, or in any other
manner; and the great body of the electors of the county
voted for other officers, but cast no votes for district at
torney, because they did not know that one was to be
elected. As a consequence, in a county consisting of forty-
one election districts, in which 7,129 votes were cast for
other officers, there were cast for the relator 149 votes in
five of the election districts; in thirty-six districts no votes
being cast for district attorney. Now, under these cir
cumstances, it seems to us impossible to say that there has

17
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hof'iT ony vnlic'l {-"Irclion To)' (lii?trirt ;il lf)i'ue,y such us the luw
contemplates. Certain it is, thai the great mass of the
electors of the county have exercised no choice as to who
should fill the office of district attorney. No official notice,
nor any other kind of notice, was given that a vacancy ex
isted in that office, which they were required to supply at
the election. It is obvious, therefore, that there has been no
expression of the will of the electors as to who should fill
the vacancy.' "

While the court, as it indicated, did not base its decision
thereon, on page 556 it said:

"* * " It is not necessary in this case to hold that a
ballot cast for an office not appearing upon the official
ballot as required by law is void, although such ruling might
be sustained upon reason and authority. « * * '

As above noted, where a candidate for district attorney
received 149 votes, while candidates for other offices re
ceived 7,129 votes, the court said;

*  * It is obvious, therefore, that there has been
no expression of the will of the electors as to who should
fill the vacancy. * *

In the instant case the number of votes for other offices
in the city of Edgerton, at the election in which twelve votes
were cast for each of four people for school board member
ship, is not known. Neither is it clear whether there were
to be elected two members or a different number. The city
of Edgerton is of the fourth class and, in 1920, the official
census showed a population of 2,688. A vote of only twelve
for each of four candidates for school board members,
would not seem to be an expression of the will of the
electors of a city the size of Edgerton. The surrounding
circumstances of the election, as you state them, make con
clusive such a presumption. See also Janesville Water
Company r. Janesiille, 156 Wis. 655; State ex rel. Heim v.
Williams, 114 Wis. 402.
There were no official ballots as required by law for the

office of school board member and, in my opinion, there was
no expression of the will of the electors in the election in
April, 1929, and therefore no election.
To summarize what has been said, you are advised:
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1. The district school meeting of July. 1928, which pur
ported to elect two members of the school board had no
statutory authority to elect such members.

2. There were no official ballots, and there was no expres
sion of the will of the electors in the election of April, 1929,
and therefore there was no election.

This leaves for disposal your other question as to whether
board members, if elected at the district school meeting in
July, 1928, were de facto members of the school board.
As the court said, in Ekern v. McGovern, 154 Wis. 157, 220—
221 r

Hifi * A person may be a de facto officer and have
^  place he assumes to have therigm to. If one is in possession of an office, performing its

dutip, and entered by right or suck claim of right as not to
be classible as a usurper, or have been in undisturbed pos-
session so long as to be equivalent to an entry under claim
ot right, and still claims in good faith to be entitled to
tne onice, and all surroundings afford an appearance of de

official status,—he is, as a general rule, de facto what
he claims to be. What gives him that status is color of

essential, strictly speaking.

To determine your question as to whether any members
have served so as to be regarded as de facto members, this
department should have another communication setting
forth the facts in complete detail, and stating in what
respects those who claim to be members of the board served
as de facto members and likewise the names of their prede
cessors or those who served previous to them and about
whose services, as legally elected members, there were no
questions.

For purposes of this opinion it has been assumed that
the city of Edgerton is a city of the fourth class, whose
territory constitutes an entire school district within the
meaning of sec. 40.50.
FWK
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Criminal Law—Gambling—LotteHes^Trade Regulation
—Trading Stamps—Coupon under cork in coca-cola bottle
sold to purchaser which entitles him to cash premium of
less than 25(' is in violation of trading stamp law; where
premium is not given in every sale and of same amount anti-
lottery statute is violated.

May 14, 1929.

V. C. Lewellen,
District Attorney,

Green Bay, Wisconsin.

You enclose with your letter a placard issued by the Coca-
Cola Company and you are desirous to know if, in our opin
ion, the same is a violation of sec. 348.01, the antilottery
law, and sec. 134.01, the trading stamp act.
The placard has on it two bottles, marked "Coca-Cola

and the following statement;

"Drink a Bottle of Coca-Cola and be Lucky. Look under
the cork and you may find a coupon calling for a cash pre
mium from 5^^ to 81.00 Ask the Dealer for Details

This is in violation of the trading stamp act in that it
authorizes a cash premium of less than 25^^. It Is in viola
tion of the lottery law in that the purchaser for value gets
the chance of receiving more in one case than in another.
JEM

Banks and Banking—State Banks—Trust Powers—Sale
by state banks exercising fiduciary powers of its own secur-
ties to trust estate of which it is trustee is voidable regard
less of whether bank takes or does not take as profit diff^-
ence between cost of security and market price at time of
sale.

May 14, 1929.

C. F. Schwenker,
Commissioner of Banking,

You ask the following question:

"Would a state bank, exercising fiduciary powers, be
enabled to sell to any trust, any mortgap or security from
its own assets, and take as a profit to itself, the diiierence
between the cost of such mortgage or security to it, and the
market price at the time it is conveyed to such trust.'
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Subsec. (6), sec. 221.04, Stats., provides for the exercise
of trust powers by state banks when so authorized by the

commissioner of banking. The final sentence of that sub
section provides:

"In the conduct of its business under or in connection
with such authorization to exercise fiduciary powers every
bank so authorized shall comply with and be governed by
all the provisions of law from time to time applicable to
individuals acting in a similar capacity."

It will be noticed that while state banks authorized to

exercise trust powers are given power to act in all fiduciary
capacities in which trust company banks are permitted to
act, they are not given all the corporate powers of trust
company banks. Consequently the provision in subsec.
(10), sec. 223.03, Stats., relating to the corporate powers
of trust company banks, which provides that "such cor
poration may, with the approval of the court having juris
diction, but without profit to itself, transfer to trust estates
any mortgages or other securities owned by it which com
ply with the requirements of legal investments for trust
funds under the statutes," has no application to state banks
having trust powers.

The rule applicable to state banks having trust powers
is the same as that to which individuals acting in fiduciary
powers are ̂subject.
In McClear v. Root, 147 Wis. 60, 63, the court said:

"* * * Neither good faith nor the payment of ample
consideration will avail to support the sale in such a case
where the trustee acts both for himself and for his cestui
que trust. Shaw v. Crandon State Bank, 145 Wis. 639, 129
N. W. 794. The sale is, however, not .absolutely void, but
voidable at the election of the cestui que trust. Melms v.
Pabst B. Co., 93 Wis. 153, 66 N. W. 518."

Under the rule stated, a sale by a state bank of its own
assets to a trust estate of which it is trustee is voidable at

the election of the cestui que trust—and, of course, it is
voidable whether the bank takes or does not take as a profit
to itself the difference of the cost of the security and the
market price at the time it is conveyed to the trust estate.
ML
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Appropriations and Expenditures—Automobiles—Where
state employe traveling between Madison and Milwaukee

in performance of his official duties uses his own car,
charge to be made to state for use of car must depend upon
facts in each particular case.

Decision of chief officer as to necessity for use of car and
basis of charge therefor is final and conclusive.

May 15, 1929.
Theodore Dammann,

Secretary of State.
In your letter of May 2 you request an interpretation of

subsec. (6), par. (f), sec. 14.71, Stats. You inquire
whether, under these provisions, a state employe traveling
in his personal car between Madison and Milwaukee is re
quired to charge the state regular railroad or bus fare al
lowed by subsec. (6) (c), sec. 14.71.

Subsec. (6) (a), sec. 14.71 provides that any chief ofiicer
mentioned in subsec. (1), sec. 14.71 may authorize a state
employe to use his personal car in the performance of his
duties for the state. The statute confers on the chief of

ficer the power to determine which of two bases shall be
used for reimbursing the employe for the use of his per
sonal car. Under subsec. (6) (b) the employe may be paid
a stated amount monthly, in addition to the cost of gasoline
and oil. Subsec. (6) (c) authorizes the reimbursement to
the employe on a mileage basis.

Subsec. (6) (f) provides:

"For travel between points convenient to be reached by
railroad or bus without unreasonable loss of time the allow
ance for the use of a personal automobile shall not exceed
the railroad or bus fare between such points."

The legislature in enacting this section did not intend to

deprive the chief office of the power to determine whether
the employ shall or shall not use his personal automobile in
the performance of his duties. The chief officer has the

power to determine whether the employe shall travel by
railroad or bus, or with his personal car. The decision of
the chief officer is final, unless there is a clear abuse of dis

cretion.

Under the circumstances presented, this department is
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unable to give you a definite answer. Whether an employe
may use his personal car in traveling between Madison and
Milwaukee must depend entirely upon the circumstances
in each particular case. If there is no particular reason
why an automobile should be used, and if it is convenient
for the employe under the circumstances to travel by bus
or railroad, the employe, if he uses his own car, ought to be
paid upon the basis of railroad or bus fare. However, if it

is necessary to save time for the employe to use his personal

automobile, or if an employe is required to be in Milwaukee
at a certain time and will be unable to be there at that time

if he does not drive his own car, the employe is clearly en
titled to be,reimbursed for the use of his car upon a mileage
basis as provided in subsec. (6) (c) of sec. 14.71. The de
cision of the chief officer as to the basis upon which charge
shall be made must of necessity be final and conclusive.

SOA

Bndges and Highways—Snow Removal—Public Officers
—Attorney General—District Attorney—Attorney general
may not consult or advise with district attorney except
upon questions arising out of district attorney's official du
ties.

May 15, 1929.

Harold W. Hartwig.

District Attorney,

Watertown, Wisconsin.
Your communication reads as follows:

"On April 6th of this year I received a letter from one
George L. Koepke, who is the town chairman of the town of
Cold Springs, requesting that I get your opinion as to the
following proposition, whether or not the town must keep
the roads free from snow during the winter months so that
automobiles could be used. I regarded the matter as a very
simple proposition of law and advised him that a town must
keep said roads free from snow, and called his attention to
the following provisions of the Wisconsin statutes, to wit;
Sec. 84.07 (5) (a) ; sec. 84.07 (5) (b), and sec. 84.07 (5)
(d). I received a reply from him in regard to said opinion
nevertheless insisting that the opinion be that of the attor-
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ney general, so I am therefore obliged to request your opin
ion in regard to this matter."

Subsec. (3), sec. 14.53 provides that it shall be the duty
of the attorney general to "consult and advise with the dis

trict attorneys when requested by them in all matters per
taining to the duties of their offi,ce."

Sec. 59.47 states the duties of the district attorney, and
among others, it prescribes that he shall "give advice to the
county board and other officers of his county when re
quested in all matters in which the county or state is inter
ested or relating to the discharge of the official duties of
such board or officers." (Subsec. (3) ).
A town chairman acting in the official capacity of town

chairman is not acting as a county officer. It is not within
the district attorney's official duty to advise with others
than the county board and officers of the county. Under
the circumstances, therefore, your request is not one that
this department may advise you on officially.
For a general discussion of questions arising out of snow

removal statutes, see XVI Op. Atty. Gen. 829, XVIII Op.
Atty. Gen. 57.
FWK

Corporations—Securities—Instrument which conveys un
divided l/64th interest in lease of real property which con
tains provision requiring grantor to drill oil well is security
within meaning of subsec. (7), sec. 189.02, Stats.

May 15, 1929.
Railroad Commission.

With your letter of April 11 you submit a form of instru
ment proposed to be used in this state, and you inquire
whether it constitutes a security within the meaning of sub
sec. (7), sec. 189.02, Stats.
The instrument recites that A. and B., in consideration

of the sum of four hundred dollars, do hereby grant, assign,
transfer and quitclaim to the purchaser, an undivided
l/64th interest in an oil and gas lease, executed by C. to A.
and B., covering certain premises located in Kentucky.
The instrument also contains the following recital:
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"In consideration of the purchase by the grantee herein
of this assignment of fractional interest in and to the afore
said lease, the grantors hereby covenant and agree that
they will commence the drilling of a test well for oil and
gas upon said premises before the 25th day of August,
1929, and they will complete the drilling of a test well down
to and through what is known as the Corniferous forma
tion, which is believed to be approximately eleven hundred
feet below the surface of the ground, unless oil or gas is
found in commercial quantities before that depth is
reached."

The question presented is whether the instrument is a
conveyance of an interest in a lease, or whether it is the ev
idence of an interest in the profits of a venture. If the in
strument may be treated as a conveyance only of an inter
est in the lease, it is not a security. On the other hand, if
the instrument is the evidence of an interest in the profits
in a venture, it is a security within the meaning of subsec.
(7) of sec. 189.02, Stats., which provides as follows:

" 'Security' or 'securities' include all bonds, stocks,
land trust certificates, collateral trust certificates, mortgage
certificates, certificates of interest in a profit-sharing agree
ment, notes or other evidences of debt, or of interest in or
lien upon any or all of the property or profits of a company;
and all interest in the profits of a venture and the notes or
other evidences of debts of an individual; and any other in
strument commonly known as a security."

It is the opinion of this department that the instrument
is the evidence of an interest in the profits of a venture.
The grantors are interested primarily in obtaining funds
with which to defray the expenses incident to the drilling
of a well. The purchaser is interested only incidentally in
acquiring an interest in the lease; he is primarily interested
in procuring an interest in the profits'of the prospective oil
well. The instrument is his evidence of his interest in suth

profits.

We have been unable to find any decision covering the
precise point in issue.

In People v. McCalla, 220 Pac. 436, a corporation con
veyed to a purchaser by deed an undivided 1/4000 part of a
large tract of land. The deed was accompanied by a cer
tificate containing a declaration and acceptance of trust for
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the renting of the tract, and tiie collection and disburse
ment of the income therefrom. The supreme court of Cali
fornia held that the certificate was a security.

In State v. Ogden, 191 N. W. 916, the supreme court of
Minnesota held that an instrument styled "statement and
purchase" by the terms of which certain units or fractional
interests in a leasehold of 80 acres of land were conveyed,
and which provided for the distribution of profits received
from the land, was a security.
The instrument under consideration does not contain any

provision for the distribution of profits derived through the
operation of the oil well, and, for that reason, the cases
cited are not squarely in point. It is clear, however, that
the purchaser, by reason of his interest in the lease, is en
titled to share in the profits, if an oil well be discovered.
The principle laid down in these decisions is, therefore, ap
plicable to'the instrument submitted by you.
SOA

Constitutional Law—Legislature—Each house of legisla

ture is sole and final judge of elections and qualifications of
its own members by virtue of provisions of sec. 7, att. IV,
Wis. Const., and from determination of each house respec
tively in seating of its members there may be no appeal to
or review by any court or other tribunal.

May 15, 1929.

Senate of Wisconsin Legislature.

By Substitute Amendment No. 1, S., to,Resolution No. 22,
S., you request my opinion as to whether, under the consti
tution as amended by the repeal by vote of the people in
April of this year of sec. 21, art. IV, relating to the compen
sation of members of the legislature, "members of the pres
ent legislature may succeed themselves, if a law increasing
the salary of the office of members of the legislature is
passed at the present session."
The answer is. Yes, if the house to which such members

are chosen to succeed themselves so decide by seating such
members.

By virtue of the provisions of sec. 7, art. IV, Const.,
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which, so far as is here material, reads: "Each house sliall
be the judge of the elections, returns and qualifications of
its own members; * * the senate is the sole and
final judge of the elections and qualifications of its mem
bers, and the assembly is the sole and final judge of the
elections and qualifications of its members. From the deter
mination of each house there may be no appeal to or review
by any court or other tribunal. Quite obviously, then, the
right of members of the present legislature to succeed
themselves if the salary is increased at the present session
cannot depend on any opinion of the attorney general.
Cooley's Constitutional Limitations (8th ed.), p. 270; State
ex rel. Anderton v. Kempf, 69 Wis. 470, 475; People ex rel.
Vejar v. Netzker, 47 Calif. 524; Dalton v. State ex. rel.

Richardson, 43 Ohio St. 652; State v. Jarrett, 17 Md. 309;
People V. Mahaney, 13 Mich. 481; State v. Gilmore, 20 Kan.
551; Lamb v. Lynd, 44 Pa. St. 336; Opinion of Justices, 56
N. H. 570; State ex rel. Barber v. Circuit Court, 178 Wis.
468.

HAM

Fish and Game—Search—Summer cottage is dwelling
house requiring search warrant under sec. 29.05, subsec.
(6), Stats., for purpose of searching it for unlawful game.

May 15, 1929.
Sam J. Williams, -

DistHct Attorney,
Hayward, Wisconsin.

You inquire whether summer cottages are classed as
dwelling houses, so that game wardens need search war
rants to search them; you say that you had a case the other

day where a game warden entered a summer cottage and
found a beaver hide caught out of season; that the game
wardens obtained a search warrant to search the man's res

idence but had none for the summer cottage; the game war
dens made a complaint that they had reason to believe that
the defendant had fur in his possession and under his con
trol out of season but stated no other reason; that the court
held that cottages were dwelling houses and held the search
warrants illegal for the reason that the wardens assigned
no reason why they knew the fur was there.
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It is my opinion that a summer cottage is a dwelling
house if occupied within contemplation of sec. 29.05, sub-
sec. (6), Stats., which says that no dwelling house or sealed
railroad cars shall be searched for the purpose of confiscat
ing game without a warrant. I have found no authority
anywhere which holds that a summer cottage when not oc
cupied has been construed as a dwelling house by any court.
JEM

Counties—County Board—Resolution adopted by county
board providing that all resolutions calling for appropria
tion of money shall be presented to county clerk at least ten
days prior to opening day of annual November meeting and
that no such resolution shall be received by board without
unanimous consent of board after that time, is mere reso

lution of board for its own proceedings and may be
changed, ignored or suspended by action of board taken in
conflict therewith without question as to right to so act.

May 16, 1929.

Frank B. Keefe,

District Attorney,

Oshkosh, Wisconsin.

You say at the last November session of the county board
a resolution was adopted as follows:

"All resolutions calling for an appropriation of money,
and all resolutions the adoption of which will require the
ultimate expenditure of money or an appropriation of
money by the county board shall be presented to the county
clerk of Winnebago county ex-officio member of the budget
committee at least ten days prior to the opening day of the
annual November session of the county board and no bill or
resolution calling for an appropriation of money shall be
received by the board without the unanimous consent of the
board after that time."

You say at the last meeting of the board it passed a reso
lution appropriating 850,000 for road improvements and
directed the clerk to borrow the money. You say you have
questioned the legality of this appropriation and desire an
opinion from this office as to the right of the county board
to make the same in the light of the foregoing rule.
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I can agree with your doubt as to the wisdom of the
board in taking the action it did after adopting such a res
olution, and if a point of order had been raised I think the
chairman should have ruled it out of order, but of course
that would not prevent the board from passing it over his
ruling on a proper appeal being taken.
In the absence of any statutory limitation or prohibition

the board is a law to itself as to the proceedings or manner
of proceedings in the transaction of its business. I do not
think the adoption of such a resolution, however meritori
ous it might be, would prevent the board from taking any
action itself at any meeting and in any manner or form of
procedure it decided upon by proper vote of its members if
the motion was not ruled out of order.

A mere rule adopted by the board can be suspended,
amended, repealed or modified, or if no question is raised
it might be disregarded by the board, so from your state-'
ment of the facts we cannot say that the action in this case
was illegal, there being no statutory prohibition against it.
TLM

Constitutional Law—Taxation—Chain Stores—Proposed
law which imposes discriminatory special taxes or license
fees upon owners or operators of retail stores or mercantile
establishments, discrimination being based solely upon
number of stores or mercantile establishments conducted

by owner, would be violation of both state and federal con
stitutions.

May 17, 1929.
Joint Committee on Finance,

Wisconsin Legislature.
In response to your request, transmitted by Arthur F.

Stofen, clerk of the committee, for an opinion on the con
stitutionality of Bill No. 261, S., entitled, "A bill to create
section 71.30 of the statutes, relating to tax on chain
stores," you are advised that it is my opinion that neither
the bill nor substitute amendment No. 1, S., if enacted into
law would be constitutional.

Assuming, for the purposes of the inquiry only, that all
retail stores and mercantile establishments other than gas-
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oline filling stations in the state may be lawfully subjected
to the payment of a special tax, or of a license fee for the
purpose of doing business, a classification thereof based
solely on the number of stores operated by the same per
son, firm or corporation for the determination of the
amount of the tax or license fee required to be paid by the
owner or operator is arbitrary, and without reasonable re
lation to any proper general public purpose.
What I said in an opinion to the assembly committee on

taxation, March 12, 1929,* with reference to Bill No. 258, A.,
applies equally to this bill and the substitute amendment.
I quote a portion of the former opinion as follows:

"While reasonable classifications of persons and property
for revenue purposes, under the taxing power, and of per
sons and businesses for the purpose of regulation thereof
in the interest of public health, safety, morals or the gen
eral welfare, under the police power, may constitutionally
be made, I am of the opinion that a classification, such as
is made by this bill, based solely on the number of estab
lishments which may be owned or operated by any person,
firm or corporation within the state, is arbitrary, is not
based upon real differences affording a reasonable basis of
classification, and would therefore be void as violating the
provisions of both the state constitution * * * and
the U. S. constitution * * * which, briefly stated,
guarantee equality of rights before the law and prohibit
class legislation and the denial by the state of due process
of law or equal protection of the law to any person (firm
or corporation) within its jurisdiction.

"The primary purpose of the bill plainly appears to be
not to raise revenue for the maintenance of the government
nor to guard the public health, safety, or morals, or in the
interests of the general welfare of all the people, but, on
the contrary, is to protect some of the merchants in the
state against the ordinary competition of others engaged
in the same business by imposing discriminatory taxes and
license fees upon the latter and not upon the former.
♦  #

The bill imposes a special gross receipts tax of 4% upon
every person, firm or corporation owning or operating
within this state in two or more cities, villages or towns a

total of three or more retail stores or mercantile establish
ments other than gasoline filling stations. Thus the per-

Page 112 of this volume.
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son, firm or corporation owning or operating only two
stores in different cities, villages or towns, and likewise
the person, firm or corporation owning or operating any
number of stores in only one city, village or town is not
required to pay any special tax; while the person, firm or
corporation owning or operating three or more stores if

they are located in two or more cities, villages or towns
must pay a tax of 4% of the gross receipts of each store.
The substitute amendment imposes a license fee for the

privilege of doing business upon every person, firm or cor

poration owning or operating a retail store or mercantile
establishment other than gasoline filling stations in this
state, the amount of the fee varying greatly and deter
mined solely by the number of stores so owned or operated:
If only one store is owned or operated by the same person,

firm or corporation the fee is only $1.00; but if two stores
are owned or operated, the fee for the operation of the sec
ond store is twenty-five times the fee for the operation of
one store, and the same amount for each additional store

up to five; if six stores are owned or operated the fee for

the sixth store is 100 times the fee for the operation of one
store, and the same amount for each additional store up to
ten; if eleven stores are owned or operated the fee for the
eleventh store is 200 times the fee for the operation of one
store, and the same amount for each additional store up to
fifteen; if sixteen stores are owned or operated a fee for the
operation of the sixteenth store is 500 times the fee for the

operation to one store, and the same amount for each addi
tional store up to twenty; if twenty-one stores are owned
or operated the fee for the operation of the twenty-first
store is one thousand times the fee for the operation of one

store, and the same amount for each additional store above
twenty; the result is that the owner or operator of one
store, irrespective of its size, amount of business done or
number of kinds of merchandise sold pays but $1.00 for his
license to do business, while the owner of, say, twenty-five
stores, no matter how small each one may be or how little
the volume of business in the aggregate may be or if only
one kind of merchandise is sold in each of them, must pay
89,101 for his license to do business.
From the foregoing anaylsis it is, in my opinion, per-
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fectly obvious that the bill violates the rule of uniformity of
taxation and that both the bill and the substitute amend

ment violate the constitutional guaranty of equality before
the law.

FEB

Banks and Banking—Counties—County Depositories—
Depository, designated by county, which does not file with
county clerk bond required within twenty days specified in
subsec. (3), sec. 59.74, Stats., is depository and bond, legal
bond, if filed subsequent to twenty days and approved by
committee of county board appointed therefor.

May 17, 1929.

Theodore A. Waller,

District Attorney,

Ellsworth, Wisconsin.

You say that you have advised your county treasurer
that although a depository designated by the county board
does not file with the county clerk the bond required within
the twenty days specified in subsec. (3), sec. 59.74, Stats.,
the bank would nevertheless be a depository and the
bond a legal bond if filed subsequent to the twenty days and
approved by a committee of the county board appointed
therefor. You ask concerning the correctness of your ad
vice.

You were correct in advising your county treasurer that

the bank was a depository and the bond a legal bond.
Subsec. (2) of sec. 59.74, Stats., provides the method

for the designation of county depositories. Subsec. (3)
provides in part:

"Before it shall be entitled to receive county funds on
deposit a depository so designated shall, within twenty days
following written notification of designation, file with the
county clerk a personal or surety company bond, to be in
effect on and after the first day of January next succeeding,
and shall be subject to the approval of a committee of the
county board appointed therefor."

Subsec. (5) provides in part:

"If after a depository has been designated by the county
board or a committee thereof, it shall fail to furnish a bond.
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as provided in this section, or if at any time after a depos
itory has been designated and has filed the bond herein
provided for, such bond is withdrawn by the sureties there
on, or is deemed insufficient by the committee provided for
in subsection (3), said committee shall have power to va
cate, revoke or modify the designation of the county board,
and such committee shall have power to designate a depos
itory or depositories for the remainder of the calendar
year."

Under the provisions of subsec. (5), sec. 59.74 the failure
to file the bond required by subsec. (8) authorizes the
committee "to vacate, revoke or modify the designation of
the county board." Clearly, then, the mere failure to file
the bond within the twenty day period does not of itself
revoke the designation of the depository. Until there has
been a revocation of the designation of the bank as a
depository, it may file its bond; and when the bond is filed,
the bank becomes a depository and entitled to receive coun
ty funds. Until the bank has filed its bond, it is not a county
depository. Forest County v. Poppy, 193 Wis. 274.
In I Op. Atty. Gen. 150, it was held that a failure of a

bank to "file with the county clerk on or before the first
day of December a good and sufficient bond" as required
by subsec. 2, sec. 693 of the statutes, was directory
merely and it would be proper for the bank to file a bond

after the first day of December. The reasoning of that
opinion applies to the question now presented; and if the
time for the filing of the bond was directory then, it is
merely directory now.
ML

Bridges and Highways—Counties—Leases—Deviation
from route of access to stone quarry from that described
in written instruments leasing quarry to county for term
of years does not invalidate lease; where such deviation was

pursuant to request of lessor subsequent to making of lease
he is bound thereby and cannot require county to change
route.

May 18, 1929.
Highway Commission.

You submit copies of an agreerhent dated March 8, 1928
and of a lease made pursuant thereto dated September 29,

18
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1928 between one'^. and Iowa county, whereby the county
for a consideration of §200 is given the right to take stone

from certain land described therein owned by R. in said
county for a period of fifteen years, with the right of "ac
cess thereto along the following route: South along ridge

to S.T.H. No. 39;" you state, in effect, that the stipulated
consideration was paid by the county to and accepted by
R. and that the county thereupon entered upon the land
for the purposes stated and that subsequently, when the
road giving access to the quarry was being laid out, R.
requested the county to deviate somewhat from the route
described, with which request the county complied.
You inquire whether the agreement and lease are invali

dated by reason of the deviation referred to.
The answer to your question is. No.
A deviation from the described route of access to the

quarry, even in the absence of the consent of R. to such
deviation, would have no effect upon the validity of the

agreement and lease; and since the deviation was pursuant
to the request of R. he is bound thereby, and is in no position
to even require the change of the route of access laid out
to the one described in the written instruments.

FEE

Bridges and Highways—Counties—Eminent Domain—
Condemnation—County board, through its highway com

mittee, acquires land for highway purposes by right of
eminent domain when it cannot acquire it by contract.

Each heir in estate having interest in land should be
served with notice of hearing under sec. 83.07, subsec. (3)
or ch. 32, Stats.

May 18, 1929.

Sam J. Williams,

District Attorney,

Hayward, Wisconsin.

You inquire whether the state highway commission,
about to start condemnation proceedings to obtain the right
of way through certain lands in Sawyer county, must serve
all heirs with a notice of hearing. You say "the land is an
estate not in probate."
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The state highway commission does not start condemna
tion proceedings to condemn land for highway purposes.
See ch. 83, Stats., on "State Highways," and more partic

ularly subsecs. (2) and (3), sec. 83.07 and subsec. (2), sec.
83.08. Hence, I think that "county highway committee"
should be substituted for "state highway commission."
Then your question is answered in the affirmative.

Subsec. (3), sec. 83.07 reads in part as follows:

"In case the committee or board is unable to acquire such
land or right by contract the committee or board may ac
quire the same in the name of the county or town, as the
ease may be, by the exercise of the right of eminent domain,
as provided in chapter 32 of the statutes or in the following
manner: * * *" which is there set out.

You will see by this that there are two ways that a com
mittee or board can acquire such land. The first is by the

exercise of the right of eminent domain as provided in ch.
32, Stats.; secondly, they may "apply to the county judge
of said county to appraise the value of the property sought
to be taken. * * as per sec. 83.07 (3).

Subsec. (4), sec. 83.07 provides as follows:

"If the owner shall deem himself aggrieved he may,
within thirty days after the award is made, file with such
judge a notice of appeal to the circuit court, whereupon
such judge shall certify all the papers in the proceedings
to such court, and thereupon such matter shall be regarded
as at issue, and the proceedings shall be as provided in sec
tion 32.11."

So the proceeding outlined in ch. 32 should be followed
substantially; but under the provisions of subsec. (3), sec.
83.07 five days' notice in writing, exclusive of Sundays and
holidays, must be given to the owner, describing the prop
erty and stating the time and place of hearing the applica
tion; and, if the proceeding is commenced under ch. 32,
then a section of that chapter, to wit, 32.04 provides, among
other things, that the names of the parties who own or oc
cupy, or have any interest therein, should be set out, and
sec. 32.05 provides:

*  * * "Notice of such hearing shall be served upon
all interested at least twenty days before said hearing or if
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any party cannot be found then by publication once a week
for three weeks in a newspaper to be designated by the
judge."

Although you did not ask the question, it may be of help
to you to state that sees. 269.32 to 269.40 set forth the man
ner of serving the notices and you may find some assistance
in the opinion rendered to the district attorney at Park
Falls, found in X Op. Atty. Gen. 507.
Each heir in an estate has an interest in the land and

certainly should be served with notice.
JWR

Bridges and Highways—Counties — Condemnation—In
condemnation proceedings under sec. 83.07, Stats., county
may pay to landowner sum awarded by county judge, or
tender same, and title to property shall thereupon vest in
county.
Where payment or tender has been made and where

county has appealed, it may dismiss or refuse to prosecute
its appeal if landowner has taken no appeal.

May 21, 1929.

L. W. Bruemmer,
District Attorney,

Kewaunee, Wisconsin.
On December 19, 1928, XVII Op. Atty. Gen. 633, this de

partment rendered you an opinion holding that under sec.
83.07, Wis. Stats., a county is entitled to dismiss its appeal
from an award in condemnation proceedings where the
owner has taken no appeal. You state that the county,
having appealed from the award of the county court, does
not now wish to abandon the proceedings, but, having de
termined that the award is fair, is willing to pay the same
and has already tendered the amount. The land owner
took no appeal. You ask whether in view of the forego
ing, the proper procedure is to affirm the award of the
county court.

Section 83.07, (3), Wis. Stats., provides that after the
county judge has made his award in writing and filed the
same in his office
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"the county committee or town board may then pay the
sum awarded to the owner by delivering to him a county or
town order, or tender the same, and title to the property
and rights sought to be acquired shall thereupon vest in the
county or town board for the uses and purposes of the ac
quirement, and such committee or board may cause a certi
ficate under the hand and official seal of such judge, stating
the facts, to be recorded in the office of the register of
deeds."

Under the provisions of sec. 83.07, the county committee
may pay the sum awarded to the owner, or tender the same,
and title to the property and rights sought to be acquired
shall thereupon vest in the county. In a case where the
landowner has taken no appeal from the award of the
county judge but where the county has, such county may,
after payment of the sum awarded to the landowner, or
tender of the same, dismiss, or refuse to prosecute, its
appeal. Sec. 83.07, Stats., specifically provides that upon
payment or tender of the award title to the property shall
vest in the county; whether the county appeals, or, having
appealed, decides to dismiss or to refuse to prosecute, its
appeal, will not affect the title to such property which the
county has acquired in compliance with the provisions of
such section.

HHN

Public Health—Quarantine—Tuberculosis Sanatoriums—
Prisoner who has settlement in Sheboygan county and is
sentenced to jail in Manitowoc county upon developing
tuberculosis may be transferred to tuberculosis sanatorium
of Manitowoc county and maintenance may be charged to
Sheboygan county.

May 21, 1929.

Lyman F. Fischer,

District Attorney,

Manitowoc, Wisconsin.
You state that on December 6, 1928, one H. K., having

at that time a legal settlement in Sheboygan county, was
sentenced to the county jail of Manitowoc county for a
period of two years on a charge of abandonment of wife
and children, said sentence being imposed by the municipal
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court of Manitowoc county." Subsequently, and while con
fined in the jail, said H. K. developed tuberculosis and by
order of the health commissioner of the city of Manitowoc,
acting under sec. 143.05, subsec. (6), par. (b), Stats., was
ordered removed from said jail to the tuberculosis sana
torium in Manitowoc county. You state that Sheboygan
county also has a county tuberculosis sanatorium and that
the said H. K. is unable to pay for any care which he may
receive while confined in the tuberculosis institution.

You state you are interested in knowing whether, under
these circumstances, Manitowoc county alone will be re
quired to pay all expenses incidental to the maintenance of
this patient while confined in the sanatorium, or whether,
pursuant to the provisions of sec. 50.07, Stats., application
may be made to the county of legal settlement for reim

bursement to Manitowoc county for expenses incurred as a
result of the confinement of the said H. K. in the Manitowoc

county sanatorium and while still under sentence of court.

You also inquire whether, under the circumstances above
stated, the health commissioner of the city of Manitowoc
has jurisdiction and authority to direct the transfer of said
prisoner from the Manitowoc county jail to the county
sanatorium of Sheboygan county.

Sec. 50.07, subsec. (1) provides:

"Any person suffering from tuberculosis, who has a legal
settlement in any county in this state, may be received into
any such county institution and cared for upon payment
of a rate which shall not exceed the actual cost of main
tenance therein. There may also be admitted any person
who presents symptoms of tuberculosis calling for careful
observation in order to make a diagnosis, and who in the
opinion of the superintendent and visiting physician, if
the superintendent is not a physician, is a proper subject
for treatment in any such county institution. Every appli
cant for admission shall furnish a certificate of a regularly
licensed physician that he is suffering from tuberculosis,
or that he presents symptoms of tuberculosis calling for
careful observation in order to make a diagnosis."

In subsec. (2) it is provided:

"Any such person who is unable to pay for his care may
be admitted and maintained in such institution at the
charge of the county in which he has his legal settlement.
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pursuant to subsection (2) of section 50.03, except that the
county chargeability shall be determined by his legal settle
ment in the county charged. Such maintenance shall in
clude necessary traveling expenses including the expenses
for an attendant when such person cannot travel alone,
necessary clothing, toilet articles, emergency surgical and
dental work, and all other necessary and reasonable ex
penses incident to his care in such institution."

In sec. 143.05, subsec. (6), par. (b), it is provided:

"When a person confined in a jail, county asylum, work
house or county home has a disease which the local health
officer deems dangerous to the other inmates or the neigh
borhood, the board shall, by its order in writing, direct the
removal of such person to some hospital or other place of
safety, there to be provided for and securely kept. If he
recover he shall be returned; and if he was committed by a
court or under process the removal order or a copy shall be
returned by the board, with their doings thereon, to the
committing court officer."

Under these various provisions I am of the opinion that

Manitowoc county may be reimbursed, under the circum
stances, from Sheboygan county as in other cases where
the party has not been in jail. Also it is true that the pro
vision contained in the above par. (b) does not limit the
health officer from sending the patient to a tuberculosis
sanatorium in the county. I believe that such health officer
or commissioner has also the power to transfer such patient
to the tuberculosis sanatorium to the county where the
prisoner has his legal settlement. The statute is broad
enough, in my opinion, to give the local health officer or
commissioner that power. I believe, however, that it is a
good practice to tran.sfer the prisoner to the tuberculosis
sanatorium of the county in which he is a prisoner as in
that case the county officials are not required to turn the
prisoner over to another county institution.
I am, therefore, of the opinion that the officers of Mani

towoc county were within their rights when they trans
ferred the prisoner to the sanatorium in Manitowoc county
and that under the statutes Sheboygan county is liable for

its share of the maintenance.

JEM
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Courts—Ap-peals—If appeal to supreme court has been
taken by defendant in criminal case and he neglects to take
necessary procedural steps there, motion may be made in
that court to dismiss appeal.

May 21, 1929.
Lloyd B. Smith,

District Attorney,
Waupaca, Wisconsin.

You state that three parties were convicted in your local
court and that one of them was immediately sentenced and
is now serving part of his sentence; that the other two
asked for a new trial and, on such motion being overruled,
they took an appeal to the supreme court by executing and
filing with the clerk of the court a notice of appeal and the
bond of appeal, the court having stayed the sentence for a
few days to permit them to perfect this appeal. You state
further that this notice of appeal and bond of appeal was
filed about the 8th of February, and that no further steps
or proceedings have been taken by them in this matter; that
a 'transcript of the testimony has not been ordered and
nothing has been done by either of the defendants in order
to get their bill of exceptions perfected and served.
You inquire what proceeding you should take to have

this matter brought to a head, if it is possible to take any
such proceedings, and whether the appeal still is in the
circuit court and under the control of the circuit court
and whether the appeal is in the supreme court and if so,
what, if anything, should be done to bring the matter to a
head.

The only procedure that you can bring at this time is
to make a motion in the supreme court to dismiss the ap
peal, showing that the defendants have neglected to take
the necessary steps to bring the matter before the supreme
court. It will be necessary for you to show the facts by
affidavit and the court will grant your motion. This does
not, however, prevent the defendant from making a new.
appeal so long as the time for appeal has not expired.
JEM
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Automobiles—Constitutional Law—Contracts—Several

questions answered relating to power of state to require
use of patented article, to contract for that article and for
its. use, to pay patentee royalty directly, to manufacture
parts and furnish them to users.

23, 1929.

C. B. Casperson, Chairman
Senate Committee on Highivays.

In your letter of May 16 you state that the senate high
way committee has under consideration a bill which, if
enacted into law, would require the use of a patented motor
vehicle certificate of registration holder. In answering the
various questions you submit, the validity of patent No.
1,592,212, granted to James Keeshen of Oklahoma City,
Oklahoma, will be assumed.

"(1) Can the state specify by statutes the use of a
patented article?"

There is nothing in the constitution which prevents the
state from specifying by statute the use of a patented
article.

"(2) Can the state use a patented article and pay the
patentee a royalty direct?"

Yes; the state would not have the right to use a patented
article without the payment of royalty; and hence if it
wishes to use the patented article it must pay the royalty
directly to the patentee or his assignee.

"(8) Can the state contract direct for the patented
article with the patentee?"

Yes; there is nothing in the constitution to prevent the
state from contracting for the patented article directly with
the patentee—with the possible exception of printed matter,
which must be let by contract to the lowest bidder. Art.
IV, sec. 25, Const.

"(4) Can the state manufacture all component parts, or
manufacture and purchase parts of the holder and furnish
them to motor vehicle owners at no increase in license
cost?"

Yes; this is a matter entirely for the legislature.
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"(5) Same as above, but make an additional charge to
cover estimated cost of material, labor and handling of cer
tificate holder?"

Yes; this is a matter entirely for the legislature.

"(6) Could the state contract with the patentee for the
use of his patents? If so, for what duration could this
contract be made?"

There is no reason why the state cannot contract with
the patentee for the use of his patents. It would be com
petent for the legislature to make a contract for the un-

expired term of the patent. The general rule, subject to
numerous exceptions which need not be here considered, is
that a contract extended beyond the term of office is ordin
arily valid. In Hurley Water Co. v. Vaughn, 115 Wis. 470,

a contract running thirty years for a supply of water was
upheld. See notes in 16 L.R.A. (N.S.) 257, 29 L.R.A.

(N.S.) 652, L.R.A. 1915E 581.

"(7) Can the state require each motor vehicle, prior to
its sale, to be drilled and fitted for license holder before
delivered ?"

While it is impossible to answer this question with any
degree of certainty, it is entirely likely that the courts
would hold the requirement was an unreasonable exercise
of the police power and hence void.
ML

Fish and Game—Sec. 29.53, Stats., which provides that
private fish hatchery may be operated on waters or ponds,
lakes and sloughs tributary to and connected with Missis

sippi River, is not broad enough to include pond which has

no outlet to Mississippi River or any branch or river whose
waters flow into Mississippi River.

May 24, 1929.
Matt Patterson,

Acting Conservation Director,
Conservation Com7nission.

You refer us to sec. 29.53, Stats., which pertains to your
commission's, issuing a certificate to operate a private fish
hatchery for the propagation of rough fish. You state that
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application has now been made to your commission for a
certificate covering a pond which has no outlet. -If it did
have an outlet, it would be tributary to the Rock River,
which, of course, is tributary to the Mississippi River. You
however contend that sec. 29.53 does not apply to a pond
particularly that has no outlet and is in Rock county. Sub-
sec. (1), sec. 29.53 is here pertinent and applicable. It
reads thus:

"The owner or lessee of all of the lands underlying, sur
rounding, or bordering upon any pond, lake or slough,
natural or artificial, navigable or nonnavigable, meandered
or not meandered, tributary to and connected with the
Mississippi river, which pond, lake or slough does not
exceed at low water one square mile in surface area, shall
have the right, upon complying with the provision of this
section, to erect, establish, operate and maintain on, in or
about such pond, lake, or slough, a private hatchery and
fishery for the purpose of hatching, propagating and fishing
therein rough fish, including buffalo fish and carp."

The question which confronts us is whether this pond is
tributary to and connected with the Mississippi River. The
meaning of the word tributary when used in law in connec
tion with navigable waters has been construed in the case

of Ogilvy Irrigating & Land Co. v. Insinger, 75 Pac. 598
(Col.). It was there insisted by counsel that the word
tributary must be construed to mean "a running natural
stream which empties into another stream." The court,
however, said, pp. 599-600:

"This limited definition of 'tributary' cannot be adopted.
A condition of affairs can be conceived whereby an irrigat
ing canal or ditch, without head gate or intake from a
natural stream or tributary thereof, might be constructed
parallel to a natural stream, or parallel to an existing canal
or ditch, and thereby appropriate and divert large volumes
of water which prior to its construction found their way,
by seepage, drainage, and percolation, to the stream, to the
detriment and injury of appropriations prior to the con
struction of such canal or ditch. No case has been cited,
and an exhaustive examination of the authorities has failed
to disclose one, which holds that the limited construction
of 'tributary' contended for by appellee is applicable to our
irrigation laws, or that it must be alleged and proven that
waters diverted by the junior appropriator constituted a
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running surface stream, within well-defined banks or chan
nels. In McClellan v. Hurdle, 3 Colo. App. 430^84, 33 Pac.
280, 282, this court has said: 'It is probably safe to say
that it is a matter of no moment whether water reaches a
certain point by percolation through the soil, by a sub
terranean channel, or by an obvious surface channel. If by
any of these natural methods it reaches the point, and is
there appropriated in accordance with law, the appropri-
ator has a property in it which cannot be divested by the
wrongful diversion by another, nor can there be any sub
stantial diminution. To hold otherwise would be to con
cede to superior owners of land the right to all sources of
supply that go to create a stream, regardless of the rights
of those who previously acquired the right to the use of the
water from the stream below.' The foregoing is decisive,
adversely to the contention of appellee, of the first pro
position advanced in support of the general demurrer."

Under this definition "tributary" not only includes a
running natural stream which empties into another stream
but also all water which reaches another stream by drain
age, seepage or percolation. Our statute, however, says
"tributary to and connected with the Mississippi river."
I am of the opinion that the language used in this statute
was advisedly used by the lawmakers in order to make it
clear that the ponds, lakes and sloughs must be not only
tributary, but also connected with the Mississippi River.
A pond, therefore, although it may be tributary to the Mis
sissippi River if its waters reach the Mississippi River by
seepage or percolation but is not connected with it does
not come within the perview of this statute.
You are therefore advised that you are correct in your

interpretation and the statute does not apply to a pond
which has no outlet into the Mississippi River or into one

of its branches.

JEM
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Legislature—Public Printing—Legislative report of in
terim committee on forestry and public lands should be
printed and paid for as third class matter.

May 28, 1929.

Granville Trace, Editor,
Public Printing.

In your letters of May 8 and May 14 you inquire whether
"the report of the interim committee on forestry and pub
lic lands to the Wisconsin legislature" should "be paid for
as of the first class or as of the third class." The amount

to be paid depends in what class it was when printed, and
your question undoubtedly is whether such report should
have been printed as first or third class. This question
probably arises out of the fact that the same printer has
the contract to print both first and third class matter.
The special joint committee on forestry and public lands

was created, and continued as an interim committee, by
Joint Resolution No. 4, A., of the 1927 legislature. Ch.
528, Laws 1927, appropriated a sum of money for the ex
penses of the committee, part of which is to be used and ap
plied for the printing of a report by the committee. Sec.
35.01, Stats, divides public printing into seven classes, as
follows:

"First. All legislative printing. Second. Wisconsin
session laws, town laws, statutes, annotations and blue book.
Third. Governor's messages, ofhcial reports, pamphlets
and magazines, bulletins and transactions of olficers and so
cieties, all books not otherwise classified, all printing, ex
cept job work, for the state historical society, Wisconsin
academy of sciences, arts and letters, Wisconsin archaeolog
ical society. University of Wisconsin, state normal schools,
Wisconsin branch of the American institute of criminal law
and criminology, and board of circuit judges. Fourth.
All job printing and all printing not otherwise classified.
Fifth. Newspaper publications. Sixth. Supreme. court
reports. Seventh. Printing for state institutions and de
partments located outside of the city of Madison."

Ch. 35, Stats., allows the printing board considerable lati
tude, and subsection (5), sec. 35.03 gives the printing
board the power and makes it the duty of said board:
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"To direct the manner, form, stAde, quantity and method,
when these are not expressly prescribed by law, of all pub
lic printing except printing of the first class and of the sev
enth class."

The first class is one of the classes excepted,
subsec, (8), sec. 35.03 reads as follows:

Part of

"In advertising for bids .said board may subdivide classes
two, three and four, creating additional classes or may
change printing from one class to another class in such ad
vertisement, whenever it shall determine that further or
different classification will benefit the state."

It will be noted that class one is again excepted. Ap
parently one of the purposes, if not the important purpose,
of classifying public printing is that such classification
benefit the state. Legislative printing in class one un
doubtedly was intended to constitute the type required by
the legislature in the performance of its duty. Daily ses
sions require daily printing, perhaps printing long into the

night in order to prepare work for the following day. Such
printing of course should be in a different class from the

type that is not so difficult and that does not require such
tremendous speed. Undoubtedly class three was intended
to include such reports as the report of the interim com
mittee on forestry and public lands. No good reason oc
curs why the committee's report to the legislature should

not be classified in the same class that many other reports
required to be made to the legislature are classed. Your

contention is, therefore, correct that this report should have
been printed and should be paid for as other similar reports
have been printed and paid for, namely, as third class mat
ter. The fact that interim committee reports of past legis
lative sessions have been printed as third class matter lends
weight to this conclusion.

FWK
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-Counties—Municipal Corporations—Municipal Borrow
ing—Resolution of county board adopted on motion without"

yea and nay vote, purporting to authorize finance commit
tee in event of emergency to borrow money to meet finan

cial needs of county not exceeding levies, etc., is invalid.
Provision of sec. 67.12, subsec. (7), Stats., grants and

limits power of county to borrow money for temporary pur
poses ; statute as to manner, time and amount of loan must
be strictly followed.

In any year temporary loan cannot be made until after
tax levy of that year has been made, and then only by yea
and nay vote of at least % of members of county board
elect, and must be for amount within limitation of said
subsection.

May 29,1929,

A. C. Barrett,

District Attorney,
Spooner, Wisconsin.

You state that on November 17, 1927, the county board
adopted a resolution, the record of which is as follows:

"Finance Resolution—
"Be it I'esolved by the county board in regular annual

session that in event of emergency the finance committee is
hereby authorized and empowered to borrow money to meet
temporary financial needs of the county, not to exceed
levies, with interest thereon not to exceed 6%.

.L. D. Garnhart.

"Motion by Ross, seconded by Benson, that finance reso
lution be adopted, as read. Carried."

You ask whether such resolution, adopted as .stated, em
powers the finance commiteee or the county hoard to now
borrow a sum not exceeding 50% of the last tax levy for
county purposes.

In my opinion, the answer to your question is emphati
cally, No.

The county has no power to borrow money except for the
purposes and in the manner prescribed by ch. 67, Stats.
Sec. 67.03, subsec. (1). Its power to make temporary
loans is granted and strictly limited by subsec. (7), sec.
67.12, which is as follows:
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"Temporary Borrowing By Counties. At any legal
meeting a count}'" board by a yea. and nay vote of at least
two-thirds of its members-elect may borrow money and is
sue county orders therefor to pay current expenses at the
tim.es and in am,ounts and, manner specified, as follows:
"(a) In counties having two hundred thousand inhabi-

l.ants or more, on or after the first day of July in any year,
a sum not exceeding twenty per centum of the last tax le\'y
for county purposes, such money to be repaid with interest
at the agreed rate on or before the fifteenth day of Febru
ary then next following.
"(b) In other counties, at any time after taxe.s have been

levied in any year, a sum not exceeding fifty per centum of
the last tax levy for county purposes, and payable with in
terest as provided in paragraph (a)." (Italics ours.)

A mere reading of these provisions, especially with the
emphasized language in mind, makes it plain, I think, that
the resolution referred to granted no power to the finance

committee lawfully to borrow money in the name of the
county now because, first, the record does not affirmatively
show that the resolution was adopted by a yea and nay vote
of at least two-thirds of the members of the board elect;

second, had the resolution otherwise been valid, the author
ity expired on February 15, 1928; third, the resolution pur
ported to authorize a loan in excess of the limitation of 50%

of the tax levy for county purposes; fourth, it attempted to
delegate to a committee the power to determine the amount
and time of making loans.
In view of the opinion seemingly expressed in your in

quiry that a special meeting of the board may provide for
temporary borrowing at any time throughout the year, I
shall add that it seems to me clear that the board may not
exercise the power of temporary borrowing until after the
levy of taxes has been made in any year; specifically, the
board has no power to provide for temporary borrowing of
any amount in 1929 until the tax levy for the year 1929 has
been made, and any such loan must be repaid on or before
the 15th day of February, 1930, at which time, certainly,
the power to borrow temporarily is suspended until the tax
levy for the year 1930 is made.
FEB
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Physicians and Surgeons—Words and Phrases—Moral
Turpitude—License of physician who has been convicted of
crime cannot be revoked by state board of medical exam
iners unless crime was committed in course of professional
conduct.

License or certificate may be revoked by circuit court in
action broug"ht by district attorney on conviction of crime
involving moral turpitude.

^ Crime of defrauding mails is crime involving moral tur
pitude, while violation of federal narcotic act probably is
not.

May 29, 1929.
Dr. Robert E. Flynn, Secretary,

Board of Medical Examiners^
La Crosse, Wisconsin.

In your communication of May 17 you state that your
board has the record of two licentiates in medicine, one of
whom has been convicted of the crime of defrauding the
mails and was sentenced to prison. Another was convicted
of violating the federal narcotic act, 42 U. S., Stats., at
Large 596, and was fined $500. In neither case was the
license revoked. You inquire whether your board, under
subsec. (3), sec. 147.20, Wis. Stats., has the power to re
voke these licenses without any further court action.

Said subsec. (3), sec. 147.20 reads thus:

"When any person licensed or registered by the board of
medical examiners is convicted of a crime committed in the
course of his professional conduct, the clerk of the court
shall file with the board of medical examiners a certified
copy of the information and of the verdict and judgment,
and upon such filing the board shall revoke the license or
certificate."

^ You will note that your board is required to revoke the
license or certificate only in cases where a person, licensed
or registered by the board of medical examiners, is con
victed of a crime committed in the course of his profes
sional conduct. You do not state in your letter whether
the crimes for which the two licentiates were convicted
were crimes committed in the course of professional con
duct. It may well be that the crime of violating the federal

19
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narcotic act was committed in the course of professional
conduct. The same is true of the crime of defrauding the
mails.

If these crimes were committed in the course of profes
sional conduct, then your board is required to revoke the
license or certificate as soon as the clerk of the court shall
file with the board of medical examiners a certified copy of
the information and of the verdict and judgment.
Assuming that the said crimes, however, were not com

mitted in the course of professional conduct, then we are
confronted with the question whether the two licentiates
are guilty of immoral or unprofessional conduct. If they
are so guilty, then complaint should be made to the district
attorney charging them with having been guilty of immoral
or unprofessional conduct and the district attorney is then
required to bring civil action in the circuit court to revoke
their licenses under subsec. (2). sec. 147.20. Immoral and
unprofessional conduct is defined in subsec. (1), sec. 147.20
and it means a number of things. The only meaning here
applicable would be "conviction of an offense involving
moral turpitude." If the crime of which they were con
victed does not involve "moral turpitude" then the license
can not be revoked by the court.

In an official opinion to you under date of December 23,
1926, XV Op. Atty. Gen. 491, the question was discussed at
length as to the meaning of "moral turpitude," and cases
were cited in which such "moral turpitude" was involved
and others in which it was not. I refer you to said opinion.

In Swope V. State, 4 Ala. App. 83, it was held that illegal
sale of intoxicating liquors is not a crime showing moral
turpitude.

In People v. Powell, 63 N. Y. 88, 91, 92, it was held in a
carefully prepared opinion by Judge Andrews that if one
conspired against the public interest and agreed to violate
the law that involves "moral turpitude" and, in the opinion
above quoted, it was held that one conspiring with others to
violate the prohibition laws was guilty of an offense involv
ing "moral turpitude."

In Arment v. Yamhill County, 28 Ore. 474, it was held
that the term "moral turpitude" was vague and that it was
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difficult, if not impossible, to render a satisfactory defini
tion.

In ̂11 Bouvler Law Dictionary (8th ed.) "moral turpi
tude" is defined as everything done "contrary to the ac
cepted and customary rule of right and duty between man
and man."

The conviction of a crime for defrauding the mails for
which one is sentenced to the state prison in my opinion is a
crime involving "moral turpitude." I am not so clear as to
whether a violation of the federal narcotic act for which
the person convicted is fined $500 involves "moral turni-
tude."

In Fort V. City of BHnkley, 87 Ark. 400, the court said
that the offenses against the liquor laws such as illegal sale
of liquor and statutory crimes are merely mala yrohiUta
and do not involve "moral turpitude." Probably the court
would give the same ruling in a case involving the viola
tion of the federal narcotic act.
JEM

School Districts—Taxation—Town and village officers
must pay all school money raised by taxation for school dis
trict.

Such payments cannot be reduced by amount of revenue
received by school district in accordance with sec. 76.28,
subsec. (la). Stats.

May 31, 1929.
John Callahan, State Superintendent,

Department of Public Instruction.
Your letter of May 10 reads as follows;

"The Pewaukee school district consists of the incor
porated village of Pewaukee and some territory lying in the
town of Pewaukee. At the annual meeting held in July,
1928, the electors levied a school district tax of S21 OOo!
Approximately $10,000 of this was levied on the taxable
property within the village, and $11,000 on the taxable
property in the town of Pewaukee within this school dis
trict.

"This district receives utility taxes in accordance with
sec. 76.28 (la). The utility tax in the village of Pewaukee
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Avas $750.18. This was paid' by the Milwaukee Electric
Railway Company. In the town of Pewaukee there were
two taxes—the Milwaukee Electric Railway Company pay
ing a tax of $4074.49, and the Wisconsin Gas and Light Com
pany paying $351.74. It appears that the village treasurer
paid the school district treasurer the total amount of the
school district tax lew, plus the village's share of the util
ity tax, and the town treasurer of the town of Pewaukee
paid to the school district treasurer the amount of the
school district tax levy, minus the school district's share of
the utility tax.
"I desire to know which treasurer proceeded in accord

ance with statute law. Attached is the correspondence re
lating to this case."

You enclosed with your letter certain correspondence had
by your department. For purposes of this opinion I as
sume that the county of Waukesha, in which are located the
town of Pewaukee and the village of Pewaukee, is a county
having a population of 50,000 or less within the meaning of
the above cited subsec. (la), sec. 76.28, Stats. I also
assume that the school district clerk delivered to the clerks
of Pewaukee town and Pewaukee village, before the third
Monday in November, in accordance with subsec. (9), sec.
40.11, certified statements showing the amount of taxes
voted and to be collected, and "the proportion of such tax
to be assessed in that part of the district within his mu
nicipality." Thereafter it was the duty of the town and
village clerk to levy such amounts on the taxable property
located within this school district. I assume this was done
and, if so, the town treasurer has in his possession money
raised by taxation, intended for school purposes, within
the school district. It is clearly the duty of the town clerk
to pay such school money to the school district, irrespective
of whether such school district has other sources of revenue
or not. To hold otherwise, i. e., to hold that such payment
by the town clerk is contingent upon the fact that the school
district has no other source of revenue, would be reading
into the statutes a provision which is not there, and would
lead to results entirely incompatible with our theories and.
principles of taxation, the discussion of which would be of
no benefit here.

FWK
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Corporations—Street and Interurban Railways—Mil
waukee Electric Railway & Light Company may operate
freight trains over its Fifth street line in the city of Mil
waukee.

May 31, 1929.
C. E. Shaffer, Chief Clerk,

Assembly.
Pursuant to Resolution No. 49, A., the assembly has re

quested an opinion from this department "upon the legality
of the hauling of freight, and running freight trains by the
Milwaukee Electric Light & Power Company for the Fifth
street line in the city of Milwaukee." We assume that the

Company you refer to is the Milwaukee Electric Railway &
Light Company.
By ordinance passed March 22, 1906, by the common

council of the city of Milwaukee, approved by the mayor
March 22, 1906, a franchise was granted to the Milwaukee
Northern Railway Company, which reads, in part, as fol
lows:

"Section 1. There is hereby given and granted to the
Milwaukee Northern Railway Company, its successors and
assigns, the right, permission and authority to lay, con
struct, maintain and operate a single or double track for
street railways, for the carrying of passengers with all
necessary turnouts, sidetracks, connections, crossovers and
switches and to erect and maintain necessary and con
venient poles on the streets, highways, bridges and viaducts
hereinafter mentioned, of the city of Milwaukee, and in the
manner and upon the condition herein set forth.
"Section 2. * * *

"Said railway company shall operate over the street rail
way local and interurban cars and carriages by means of
power produced by electricity conducted upon wires sus
pended over and above its tracks, or such other power as
may be agreed upon between said city and said railway
company, its successors and assigns; provided, however,
said railway company shall at all times operate a reasonably
convenient local street railway service as measured by other
service of similar nature in said city of Milwaukee.

««#. # *

"Section 4. There is hereby given and granted to said
railway company the right, permission and authority to lay,
construct, maintain and operate a street railway as here
tofore stated in section 1, of this ordinance, for the use and
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in the manner set forth in this ordinance, over and along the
following streets, to wit:

"Beginning where Atkinson avenue intersects the north
limits of the city thence extending southeasterly along said
Atkinson avenue until said Atkinson avenue strikes Green
Bay road, thence southerly along said Green Bay road to
Sixth street, thence south along Sixth street to Burleigh
street; thence east along Burleigh street to the intersection
of Fifth street running south from Burleigh street, thence
south along Fifth street to Reservoir avenue, thence west
along Reservoir avenue to Sixth street, thence south along
Sixth street to Wells street, thence east along Wells street
to Fifth street, thence north along Fifth street to Cedar
street, thence west along Cedar street to connect with said
Sixth street line; * * *"

The Milwaukee Electric Railway & Light Company has
succeeded to all the rights and privileges of the Milwaukee
Northern.Railway Company.

Sec. 1863, Stats. 1898, as amended by ch. 425, Laws 1901,
(Supp. 1906) provides for the construction and operation
of interurban railroads as distinguished from street rail
roads, both within and without a city or village "for the
carriage of either passengers or freight" provided consent
to such operation is obtained from the city or village. This
statute clearly authorized the Milwaukee Northern Railway
Company to operate an interurban railroad in the city of
Milwaukee, if permission for such operation were obtained
from the city. Beloit, D. L. & J. R. Co. v. Macloon. 136 Wis.
218, 225; Mihvaukee L. H. & T. Co. v. M. N. R. Co., 132
Wis. 313, 330-331; Milwaukee v. T. M. E. R. tfe L. Co., 173
Wis. 400, 405-406.

It is clear that the franchise granted to the Milwaukee
Northern Railway Company gave to the company permis
sion, under sec. 1863 of the statutes as amended by ch. 425,
Laws 1901, to operate interurban cars for the hauling of
passengers or freight upon those portions of .Fifth street
which are mentioned in the ordinance adopted by the city
council. It follows, therefore, that the Milwaukee Electric
Railway & Light Company, as successors of the Milwaukee
Northern Railway Company, has the legal right to operate
freight trains on its Fifth street line in the city of Mil
waukee.
SOA
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Appropriations and Expenditures—Counties—Courts—
Grand Jury Investigations—County board which in its No
vember session appropriates fund of $40,000 to be used for

grand jury investigation exceeds its powers under provi
sions of sec. 59.88, Stats.

June 3, 1929.
Morris Barnett,

District Attorney,
Kenosha, Wisconsin.

You state that the county board of Kenosha county in
their November 1928 session appropriated a fund of $40,000
to be used for a grand jury investigation but that that sum
or any part of that sum, so far as you know, has not been
expended. You say that the new board, having met, re
quested you for an opinion as to the legality of that ap

propriation. An opinion was rendered, a copy of which
you enclose. You say the board then passed a resolution
which in effect prevented the expenditure of any funds un
til such time as the opinion of this ofRce could be obtained.
You also say that some members of the county board are

of the opinion, through legal advice that they have ob
tained, that the appropriation was lawful and base their
opinion solely on the last phrase of sec. 59.88, Stats. You
state you have given an opinion on the question to the county
board in which you held that the appropriation is illegal and
exceeding the authority granted by the statutes, and you are
asking for an opinion from this department at the request

of the county board.
Sec. 59.88 reads as follows:

"(1) The county board of each county having less than
two hundred fifty thousand inhabitants shall include in its
annual tax levy not less than two hundred dollars and not
to exceed one thousand dollars to create a fund to be used
by the district attorney to defray such expenses in conduct
ing investigations by the grand jury and in the preparation
for and in the trial of criminal cases as are necessary and
for which no other provision has been made.
"(2) No expense shall be incurred against such fund by

the district attorney unless he first obtains a written order
of the court in which the grand jury is impaneled or the
trial is to be had.

"(3) Upon the presentation to such judge by the district
attorney of a satisfactory statement of any expenses in-
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curred under such order, payment from such fund shall be
made as provided in section 357.26.
"(4) Any part of such fund remaining in the treasury

at the end of the county's fiscal year shall be transferred to,
the general fund of the county."

The county board has only such powers as are granted by

the statutes.

In Frederick v. Douglas County, 96 Wis. 411, 417, our
court, speaking of counties and quoting from 1 Dillon Mun.
Corp. 23, 25, said:

" ♦ * * They are purely auxiliaries of the state; and
to the general statutes of the state they owe their creation,
and the statutes confer upon them all the powers they pos
sess, prescribe all the duties they owe, and impose all lia
bilities to which they are subject. * * *"

I find no other provision in the statutes than the above
quoted sec. 59.88 from which it appears either expressly or
impliedly that the county board, has greater powers than
those granted in said sec. 59.88. See XII Op. Atty. Gen. 47.
You are advised that it is the opinion of this department

that the appropriation of $40,000 by your county board to
be used for a grand jury investigation exceeds its powers
and that said board is limited by the provisions of sec. 59.88.
The last clause of subsec. (1), sec. 59.88 reading "and for
which no other provision has been made" does not enlarge
its power to appropriate a greater sum than is specified in
said section.

JEM

Real Estate—Piats—Diagram dividing tract of forty
acres into lots cannot be recorded in office of register of

deeds unless requirements of sees. 236.01 and 236.02, Stats.,
are complied with.

June 3, 1929.

J. W. Bernard,

District Attorney,

Washburn, Wisconsin.

You state that one of your residents of your county has
presented a diagram, which you enclose, to the register of
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deeds for record; that the diagram accompanies a deed to
the southeast quarter of the southeast quarter of sec. 5,
township 47, range 8; that the person who wishes to record
this diagram claims that the same is not a plat, and that
the recording is not covered by ch. 236, Stats. The facts
are: forty acres have been taken and divided into 1196 lots;
no survey has been made of the lots, although the corners
of the forty have been established; the 40-acre tract now
looks like any other forty, and no streets have been laid out,
and the lots cannot be located by any instrument recorded
in the office of the register of deeds. You state that you
have advised the register of deeds that the enclosed diagram
cannot be recorded for the reason that the provisions of ch.
236 have been complied with, that the requirements of sec.
236.02 have not been complied with, and especially, subsec.
(1), pars, (b), (d), (g); subsec. (2), pars, (a), (b) and
subsec. (3). You point out that the scale has not been
given, monuments have not been erected to designate the
separate lots, no scale appears in the diagram, the lots are
not set forth by metes and bounds, and no surveyor's cer

tificates accompanies the diagram.
You ask to be advised whether said diagram may be re

corded in view of the provisions the sections of ch. 236, or
any other section of the statutes.

Sec. 236.02 contains the following provisions concerning
the recording of maps or plats:

" * * * The following requirements shall be fully
complied with to entitle a map made under the provisions
of section 236.01 to be recorded."

Then a great many requirements are enumerated. Among
others, those designated by you which have not been com
plied with in this diagram.

You are advised, therefore, that said diagram cannot be
recorded in the office of the register of deeds, in view of the

express provisions of said sees. 236.01 and 236.02, Stats.
JEM



298 Opinions of the Attorney General

AgHculUire — Constitutional Law — Taxation — Farm
Drainage—Sec. 89.376, Stats., will not be declared uncon
stitutional by attorney general in absence of judicial de
termination.

Words "specified lands" as used in that section should be
held to mean lands owned by person availing himself of
provisions of section.

'  June 3, 1929.

M. S. King,

District Attorney,

Wisconsin Rapids, Wisconsin.
I am handed your letter of February 20, which reads in

part as follows:

"Many of the land owners in drainage districts located
in this county would gladly pay off the drainage taxes with
the bonds of the drainage district which they can purchase
at a discount. They are afraid that sec. 89.376 of the stat
utes of 1927, which provides for such payments, might be
held unconstitutional."

You ask to be advised as to whether or not we regard this

section as constitutional.

You are advised that law is a legislative provision for

the payment of drainage assessments with drainage district
bonds, notes or past due interest coupons, and in the ab
sence of court decision, we think it must be -regarded as
constitutional, or, at least, that this office should not declare
it unconstitutional. If the local treasurer is in doubt on

the question he could easily have the matter judicially de
termined.

You then ask if the words "specified lands" used in this

section means only lands the title of which -is held by the
person availing himself of the provisions of the section, or
whether they mean any lands within the district designated
by the land owner in the district whether owned by him or
not.

I think from the context and the evident purpose of the

act the application should be confined to land owned by the
person availing himself of the provision of the section, for
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it provides for excess of the bonds, notes or coupons if any,
to be credited against future assessments against said land.
I refer you to an opinion of this department, vi^hich you

can find in XVIII, Op. Atty. Gen. 15.

TLM

Courts—Criminal Lavj—One afHicted with gonorrhea in

communicable stage who refuses to take treatment is guilty
of misdemeanor and not felony; sentence to state prison
is erroneous.

Motion should be made in county court to correct this
error; if it is too late for such motion, case should be taken
to supreme court on writ of error.

June 4, 1929.

Board of Control.

With your letter of May 31 you enclose the commitment
of one A to the Wisconsin state prison. You state that the

offense committed is a misdemeanor and not a felony and
that the commitment appears to be erroneously made. You
ask to be advised whether or not you are correct in this mat
ter and, if correct, what remedial steps may be taken to

correct this commitment.

You are correct in your conclusion. A person who is
afflicted with gonorrhea in a communicable stage and re
fuses to take treatment for the same may be committed, un
der sec. 143.07, to a state institution for treatment by order

of the court. The procedural steps to be taken in such
cases may be found in subsec. (5), sec. 143.07. The penalty
prescribed in sec. 143.09 clearly indicates that the offense
is not a felony but a misdemeanor and for that reason the

commitment to state prison by the county judge is erro
neous. The defendant in this case was committed to "be

punished by confinement at hard labor in the state prison of
Wisconsin, at Waupun, for a general or indeterminate term
of ̂lot less than one year or more than two years from the

23d day of May, 1929."
The remedy is to make a motion in the county court to

have the commitment corrected. If, however, this is too
late, then a writ of error should be taken from the higher
court to correct this error.

JEM
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Intoxicatbm Liqunm — Wiffcovsiv Stoiutes — Pending
prosecutions for violation of Severson act at time of enact
ment of Grobschmidt bill repealing Severson act are not af
fected by such repeal.

June 4, 1929.

L. W. Bruemmer,

District Attorney,

Kewaunee, Wisconsin.

You inquire whether the enactment of the Grobschmidt
bill repealing the Severson act affects prosecutions for vio
lation of the said act pending and in which complaints were
made prior to its enactment.

Sec. 370.04, Stats., relates to actions pending at the time
of the repeal of a statute. It provides as follows:

"The repeal of a statute hereafter shall not remit, defeat
or impair any civil or criminal liability for offenses commit
ted, penalties or forfeitures incurred or rights of action ac
crued under such statute before the repeal thereof, whether
or not in course of prosecution or action at the time of such
repeal; but all such offenses, penalties, forfeitures and rights
of action created by or founded on such statute, liability
wherefor shall have been incurred before the time of such
repeal thereof, shall be preserved and remain in force not
withstanding such repeal, unless specially and expressly re
mitted. abrogated or done away with by the repealing stat
ute. And criminal prosecutions and actions at law or in
equity founded upon such repealed statute, whether insti
tuted before or after the repeal thereof, shall not be defeated
or impaired by such repeal but shall, notwithstanding such
repeal, proceed to judgment in the same manner and to the
like purpose and effect as if the repealed statute continued
in full force to the time of final judgment thereon,'unless
the offenses, penalties, forfeitures or rights of action on
which such prosecutions or actions shall be founded shall be
specially and expressly remitted, abrogated or done away
with by such repealing statute."

There is nothing in the Grobschmidt bill as enacted into
law which changes the rule laid down in the above quoted
statute. The provisions of sec. 370.04 are clear and explicit
arid need no interpretation. They are applicable to the re
peal of the Severson act.
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You are therefore advised that pending prosecutions for
violation of the Severson act at the time of the enactment
of the Grobschmidt bill are not affected in the least.
JEM

Public Officers—State Treasurer—With respect to funds
and securities under control and management of annuity-
board, state treasurer, as ex oiRcio treasurer of board, is
charged with no duty other than to safely keep same while
in his custody.

In management and administration of such funds and se
curities it is no part of his duties to receive or collect either
principal loaned or invested or any accretions thereto.

June 4, 1929.
Solomon Levitan,

State Treasurer.

In yours of May 2 last you request to be advised whether
or not it is part of the duties of the state treasurer as ex of-
ficio treasurer or of the annuity board and of the state re
tirement system to make collections of principal and inter
est on loans and investments made by said board in its ad
ministration of the funds over which it has control.
In this connection your attention is invited to the follow

ing statutory provisions, viz: sees. 42.24, 42.31, and 42.32,
together with the holding of our supreme court in the case
of Attorney General ex rel. Blied et al. v. Levitan, State
Treasurer, 195 Wis. 561.

The court in the Blied-Levitan case, supra, 563, says:

"Section 42.24, Stats., provides that 'The state treasurer
shall be ex officio treasurer of the Annuity Board and of the
State Retirement System, * * This is all we find
in the State Retirement Law relating to the duties of the
state treasurer with reference to the funds belongiyig to the
State Retirement System. This provision of law does no
more than make the state treasurer the mere custodian of
the funds and securities belonging to the State Retirement
System. He is merely the treasurer of the Annuity Board.
He is charged with no responsibility concerning the invest
ment or management of the funds and securities belonging
to the State Retirement System. Being merely the custo-
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dian of these funds and securities, the management of "whicli
is vested exclusively and comprehensively in the Annuity
Board, he can incur no liability in making such disposition
of the fund and securities deposited with him as may be di
rected by the Annuity Board. His duty is to safely
such securities while in his custody, and there his duty
ends." (Italics ours.)

If, as the court says, the duty of the treasurer of the board
"is to safely keep such securities" as represent or evidence
the loans and investments of the board, and "there his duty
ends," it is not easily perceived how it can be said that he
is also burdened with the additional duty of receiving or
collecting the principal of the funds or the "accretions
thereto," which it is the duty of the board itself to do under
the provisions of sec. 42.32, Stats. On this point the court
at p. 564, says:

"Sec. 42.32 provides that 'The Annuity Board shall re
ceive, hold, invest and pay out according to law, all deposits
by the members and by the state and all accretions thereto
and other monies belonging to the several funds.' "

Sec. 42.31 (1), so far as is here material, reads:

"The annuity board * * * shall perform all duties
necessary or convenient for putting into effect and carry
ing on the state retirement system."

In my opinion, the foregoing quoted statutory provisions,
read in the light of the language employed by the court in
the case above cited, imposes no duty upon the treasurer of
the annuity board and of the state retirement system other
than the safe keeping of the securities and funds belonging
to the state retirement system and under the control and
management of the annuity board.
HAM
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Criminal Law — Statute of Limitations — In instance
where person was charged with felony committed on July
24,1920, and preliminary examination was held before mag
istrate August 12, 1920, in which defendant was bound over
for trial to county court but escaped and nearly nine years
have elapsed, during less than six of which defendant has
been within this state, on his being brought back to Wis
consin district attorney may file information charging de
fendant with offense of burglary if justice has made due
return to county court of proceeding before him.

Burglary case may be dismissed and new complaint made
out, as statute of limitations has not yet run on crime.

Under sees. 353.21 and 353.23, Stats., statute of limita
tions on felony less than murder is six years.

June 4, 1929.
John A. Markham,

District Attorney,
Whitehall, Wisconsin.

In your letter of May 21, 1929, you state that in the
night time, July 24, 1920, the general store of Jens Hanson,
of the village of Blair, in your county, was broken into and
a large quantity of ready-to-wear clothing stolen and carried
away; that on July 31, one Peter Powelski was arrested,
charged with the crime of burglary, under a warrant issued
by the justice of the peace at the village of Blair; that the
complaint was sworn to before the said magistrate by the
said Jens Hanson, and a continuance was granted to the
10th day of August, 1920; bail not being furnished by the
defendant, he was duly committed to the county jail. On
the 12th day of August, 1920, a preliminary examination
was held before said magistrate; seven witnesses were ex
amined, and the defendant bound over for trial to the county
court of Trempealeau county, bail being fixed at $3,000;
the defendant not being able to furnish the same, he was
committed to the county jail. The term of the county court
was held, beginning on the 13th day of September, 1920.
On Sunday, the 12th of September, 1920, the defendant, by
the use of a leg from a stool in his cell wrapped in a news
paper, struck the jailer over the head, and escaped from the
jail. He remained at large for some three or four months.
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when he was apprehended for an attempted burglary at
Oconomowoc, Wisconsin. He pleaded guilty and was sen
tenced to Waupun for a period of five years. On being
liberated from Waupun, he returned to his home in Chicago,
Illinois, where he was later arrested for some offense. On
May 3,1929, the sheriff of your county was advised that Mr.
Powelski had been ordered paroled at the Illinois penal in
stitution, and he could be returned to Wisconsin authorities
at any time. Powelski waived extradition, the sheriff of
Trempealeau county has just returned with him, and Po
welski was arraigned before a magistrate, charged with as
sault with intent to do great bodily harm, and breaking jail.
You state that an examination of the records in connec

tion with his preliminary examination in August, 1920,
discloses the fact that the magistrate failed and neglected
to make any return to the clerk of the court; also that the
original warrant and complaint and minutes of testimony
had at the preliminary examination cannot be found, and
that there is no other record of those, proceedings, except
the contents of the justice's docket, which contains a com
plete copy of the complaint and warrant, and of all the steps
taken in the examination, witnesses names, etc., etc.
You submit the following questions:

" (1) May the district attorney file an information charg
ing the offense of burglary in the absence of the original
complaint?
"(2) If question (1) is answered in the negative, may

the district attorney cause to be issued a new complaint and
warrant, and conduct a second preliminary examination
for the burglary committed on July 24, 1920?
" (3) The defendant having been incarcerated in the state

prison at Waupun, there remaining presumptively with the
knowledge of the then district attorney of Trempealeau
county for a period of approximately five years after his es
cape from the county jail, and no effort having been made
on his release from Waupun to apprehend him by the of
ficials of Trempealeau county, and in the aggregate more
than six years, to wit, nearly nine years, having elapsed
since the committing of the offense, has the statute of limi
tations run against the same?"

Your first question is answered yes.
The justice had jurisdiction, and his docket shows it.

You have the copy of the complaint in the docket of the
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justice, and the docket also shows that the defendant was
bound over for trial to the county court of Trempealeau
county, I see no objection to having the justice make his
proper return and certificate to the clerk of the county
court, at the present time. The defendant, being a fugitive
from justice, would not now be entitled to a preliminary
hearing. See sec. 355.19, Stats.

With reference to your second and third questions, I re
fer you to sec. 353.21, Stats., which fixes the statute of limi
tation for a felony, less than murder, to six years, and sec.
353.23, which provides:

"Any period of time during which the party charged
with any offense was not usually and publicly a resident
within this state or during which any prosecution by indict
ment, information or otherwise against him for such of
fense was pending, shall not be computed at any part of the
time of limitation mentioned in sees. 353.21 and 353.22."

You do not definitely state in your statement of facts the
length of time that the defendant was in Wisconsin after
he committed the offenses. I take it, however, that he was
not in Wisconsin six full years, so that the statute of limita
tions has not run on this crime. It follows that your sec
ond question may also be answered in the affirmative, in
case the district attorney dismisses the former prosecution;
and your third question must be answered in the negative.
JEM

Public Health—Board of Health—In commission gov
erned cities sec. 141.03, Stats., prescribes manner of creat
ing board of health, fixing terms of office of members
thereof, appointment of health officer and term of office.

June 5, 1929.

Board of Health.

In your letter of May 27 last, enclosing letter from Dr.
Woodruff Smith, dated May 23, and also letter from Geo. T.
Stine, city attorney of Ladysmith, dated May 24 (both let
ters addressed to you), you request an opinion on the fol
lowing questions, viz:

20
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1. Under the present law have the city commissioners
the authority to limit the term of office of the health officer
to one year?

2. In view of the fact that for several years Dr. Bugher
had served the city as health officer and that on April 17,
1928 Dr. Smith was elected in his place, would Dr. Smith be
the legally appointed health officer?

3. If the failure on the part of the local health board to
keep proper minutes of their organization renders Dr.
Smith's election illegal, would he still remain the de facto
health officer of Ladysmith until the expiration of his two
year term?
From the facts set forth in your letter, supplemented by

those in the two letters you enclosed, it must be assumed
in this opinion that the city of Ladysmith has been operat
ing under commission form of government, without change,
for many years last past; that in accordance with the pro
visions of sec. 141.03, subsec. (1), Stats., the city council by

appropriate action created a board of health for said city,
fixed the terms of office of its members and conferred on

such board powej* to appoint a health officer for such city
and to fix his term of office, subject to the appi'oval of the
council.

Proceeding under such assumption, your first question is
answered in the affirmative, by virtue of the provisions of
sec. 141.03, (1), Stats.

Your second question must receive the same answer, in

the event that the term fixed was but one year.
In view of the answers to the first two questions I do not

believe that your third question need be answered. As an
added reason for riot answering it, will say that it assumes
a fact not in harmony with the statement of city attorney
Stine that the term fixed by ordinance for the health officer
was one year instead of two years assumed in this question.
HAM
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Education—Boxing or sparring matches or exhibitions
conducted by school wherein same form part of physical edu
cation program are not within jurisdiction of state athletic
commission and no license is r-equired therefor.

June 5, 1929.
John Callahan, State Supcnntendent,

Department of Public Instruction.
In compliance with your letter of April 13 last you were,

under date of April 17,* furnished with an opinion from
this department on the question as to whether or not the
state athletic commission of Wisconsin is vested with any
jurisdiction or control over boxing exhibitions conducted by
schools wherein boxing is conducted as a part of the physical
education program.

You are advised that that opinion is hereby withdrawn
in toto and the following is substituted therefor. The state
athletic commission of Wisconsin was created by, and is
now functioning under, the provisions of ch. 169, Stats. Its
powers and duties are prescribed and defined by that chap
ter. Its jurisdiction is limited to those boxing and sparring
activities which are specifically set forth therein.

Sec. 169.01, subsec. (5), Stats., so far as is here material,
reads:

"The commission shall have, and is hereby vested with
the sole direction, management and control of, and jurisdic
tion over, all boxing and sparring matches and exhibitions
to be conducted, held or given within the state by any club,
corporation or association; * *

It will be observed, therefore, that the commission's juris
diction in the premises does not extend to or include the
boxing program concerning which you have inquired. Such
activities do not come within the italicized phrase, "by any
club, corporation or association" as found in the above
quoted statute.
HAM

* Page 198 of this volume.
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Taxation—Tax Sales—Lands should be separately sold
at annual tax sale for general taxes and for special assess-
tionments, etc., which are liens thereon, and separate certi
ficates of sale should be issued on sale of such lands accord

ingly ; tax deed based upon such separate sales unredeemed,
containing proper recitals, would be valid, but issuing of
separate tax deeds based upon each separate certificate
would seem to be better practice.

June 5, 1929.

James R. Durfee,

District Attorney,
Antigo, Wisconsin.

In response to your inquiry you are advised that the at
torney general has heretofore ruled that special assessments
for street improvements, etc., and water rentals, etc., for

service from municipality owned utilities in cities, if not
paid within the times required by law, should be separately
entered upon the tax roll and returned by the city treasurer
as delinquent in separate items with his return of delinquent
general taxes to the county treasurer, and that the lands
upon which such special taxes, assessments or charges are
liens should be separately sold and separate tax certificates
issued therefor by the county treasurer at the annual tax

sale for the general taxes and for the special taxes, assess
ments or charges. XIII Op. Atty. Gen. 242, XIV Op. Atty.
Gen. 382. So far as I have been able to discover, no changes

in the statutes upon which these opinions were based have
been made, and I perceive no reason for modifying them
and they are therefore adhered to.

Answering your further inquiries, it is my opinion:
That inasmuch as the disposition of the amounts received

by the county treasurer" for some of these special charges
is particularly provided for—for example sales for amounts
due on contractors' certicates issued under sec. 62.20,

Stats, (see XIII Op. Atty. Gen. 317; 416)—a certificate
of sale for each item of special tax, assessment or charge
should be issued.

That a tax deed, containing proper recitals, based upon
such of the separate certificates of sale issued at the same
tax sale as remain unredeemed, would be valid; however.
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since the deed might be subject to attack as to some one or

more of the tax certificates and not as to the others, the is
suing of separate tax deeds on each certificate would seem

to be the better practice.
FEB

Corporations—Public Utilities—No corporation engaged

in business of owning or operating public utility at time of
going into effect of ch. 177, Laws 1923 (published May 25,
1923), may be dissolved except by consent of railroad com
mission, as provided in sec. 181.03, Stats.

June 6, 1929.

Theodore Dammann,
Secretary of State.

The material facts presented in your letter of May 10
are as follows:

The Northern Wisconsin Hydro Electric Power Company
is a Wisconsin corporation organized under the provisions
of ch. 180, Stats. Formerly it owned and operated an elec
tric and water utility in and adjacent to the city of Bayfield.

The corporation became involved in financial difficulties, a
receiver was appointed, and the property and assets of the
company were liquidated and transferred through the me
dium of a judicial sale by the receiver. At the present time
the corporation neither owns nor operates a public utility.
The corporation has adopted a resolution of dissolution
which has been submitted to you for file. You inquire
whether the consent of the railroad commission to the disso

lution must be secured before the resolution of dissolution

may be filed in your office.
Sec. 181.03, Stats. 1925, provides in part as follows:

"Any corporation organized under any law may * * ♦
dissolve by the adoption of a written resolution to that ef
fect * * * Provided, that no corporation engaged
in the business of owning or operating a public utility shall
be dissolved, except upon order of the railroad commission
to be issued only after hearing by the commission, at least
thirty days' notice of which shall be given to each mu
nicipality in which such utility is operated, and an op
portunity to be heard is furnished to all such municipali
ties and stockholders in such corporation; but the provi-
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sions of this section especially regulating the dissolution of
a corporation owning or operating a public utility shall not
affect the dissolution of such corporation as to which a reso
lution for dissolution has been heretofore adopted. * *

The proviso in the statute was added by eh. 177, Laws
1923, which was published on May 25, 1923.
In XIII Op. Atty. Gen. 358, this department said:

" * * * The word 'engaged' in this proviso means I
think, presently engaged; that is 'engaged in the business
of owning and operating a public utility' at the time of the
going into effect of said ch. 177, and applies to all corpora
tions so engaged at that time except such as had thereto
fore, that is, prior to the going into effect of said chapter,
adopted a resolution for dissolution."

Sec. 181.03 was amended by ch. 534, Laws 1927, to read
in part as follows:

"Any corporation may dissolve by the adoption of a writ
ten resolution to that effect, * * * No corporation
owning or operating a public utility shall be dissolved, ex
cept upon consent of the railroad commission to be issued
only after hearing by the commission, on at least thirty
days' notice given to each municipality in which such utility
is operated, and an opportunity to be heard is furnished to
all such municipalities and stockholders in such corpora
tion."

Ch. 534, Laws 1927, had its inception in Bill No. 12, S.,
which was a revisor's bill. It will be noted that the revisor

omitted the saving clause in the 1925 statute relating to
these cases where a resolution of dissolution had been

adopted prior to the enactment of the 1923 statute. Aside
from this omission, as the revisor's note contained in Bill
No. 12, S., specifically states, only verbal changes were

made in the 1927 I'evision. The former opinion of this de
partment, XIII Op, Atty. Gen. 358, therefore, applies with
equal force to the statute as amended by ch. 534, Laws 1927.

It does not appear in the statement of facts whether the

Northern Wisconsin Hydro Electric Company was engaged
in the business of owning and operating a public utility on
May 25, 1928. If the corporation was so engaged on that
date, the resolution of dissolution cannot be filed until the
railroad commission has given its consent to such dissolu
tion.

SOA
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ConstitutioTial Law—Municipal Corporations—Firemen's
Pensions—General provisions of Bill No. 375, S., which
provides for creation of benefits and annuity funds for fire
men employed by cities, are constitutional.

June 6, 1929.

Walter S. Goodland, Chairman,

Senate Committee on Education and Public Welfare,
Wisconsin Legislature.

In your letter of May 29 you request an opinion from this
department as to the constitutionality of Bill No. 375, S.

Bill No. 375, S., provides for the establishment of annuity
and benefit funds for firemen employed by cities and for the
widows and children of such firemen. Under the provisions

of the bill such funds are created by contributions from the
firemen and contributions from cities derived by taxation.

The bill is very comprehensive and contains upward of
one hundred pages. The time within which you request
an opinion is so short that it is impossible for us to con
sider the provisions of the bill in detail.

Broadly speaking, the bill comports with similar measures
adopted by other states, and accomplishes the same purpose
as the retirement act for teachers. The constitutionality of
such acts have been frequently upheld. State ex rel. Ha-
berldn v. Love, 89 Neb. 149, 131 N. W. 196; Pennie v. Reis,
80 Calif. 266, 22 Pac. 176; State ex rel. Risch v. Trustees,
121 Wis. 44; State ex rel. Dudgeon v. Levitan, 181 Wis. 326.
The provision of the bill requiring a fireman to make con

tributions to the fund is not subject to attack on the ground
that it deprives the fireman of property without due process
or law. State ex rel. Risch v. Trustees, 121 Wis. 44; Pen

nie V. Reis, 80 Calif. 266, 22 Pac. 176, affirmed 132 U. S. 464;
State ex rel. Dudgeoyi v. Levitan, 181 Wis. 326.
The provision of the bill requiring a city to levy a tax

for the purpose of providing the city's share of the fund is
not subject to attack on the ground that it appropriates pub
lic funds for a private purpose. State ex rel. Dudgeon v.
Levitan, 181 Wis. 326, 340.
Nor does the provision of the bill relating to the payment

of annuities or benefits to firemen in service at the time the

law was enacted amount to the grant of extra compensation
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under provision of sec. 26, art. IV of the state constitution.
Pennie v. Reis, 89 Calif. 266, 22 Pac. 176; State ex rel HOr-
herlan v. Love, 89 Neb. 149, 131 N. W. 196; State ex rel
Dudgeon v. Levitan, 181 Wis. 326, 341.
We do not believe that any further constitutional objec

tions can be urged to the general provisions of the bill as
submitted. We conclude, therefore, without considering
the various administrative features of the bill in detail,
that the bill is valid and constitutional.

SOA

Real Estate^Plats—DeLte of approval of plat by board of
health is question of fact and should be given as time when
approval was given as matter of fact.

June 6, 1929.

Dr. C. a. Harper,

Board of Health.

Mr. King's letter of May 24 reads as follows:

"Sec. 236.09 of the statutes relating to the platting of
lands provides for approval by the state board of health be
fore recording the plat with the register of deeds. The law
went into effect August 5, 1927.
"It appears that in one of the counties of our state the

register of deeds recorded a number of these plats after
this date without the approval of the state board of health
having been secured. The owners and the register of deeds
now seek to correct this error and have submitted the plats
for our approval. While the plats are such that our ap
proval can be given they ask that we date our approval back
to prior to August 5, 1927. It appears that lots have been
sold, deeds have been issued, etc. It is obvious that the rea
son for this request on their part lies in seeking to avoid
reapproval by the town board, rerecording, and redating of
the deeds referred to.
"The question arises, are we authorized under the stat

utes to comply with this request on the part of the register
of deeds and the owners."

Sec. 236.09, Stats., reads in part as follows:

"(1) The owner of any lands lying outside the corporate
limits of any city or village in this state desiring to divide
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the same into lots or blocks by the platting thereof shall
* * * cause the highways to any lake * * * to be laid
out * * * to low-water mark * * * which plat
ting shall be to the satisfaction and approval of the town
board ♦ * * of the town * * . * in which such
lands are situated, and also of the state board of health; but
approval by the state board of health shall not be necessary
for the platting of land lying within one and one-half miles
of the corporate limits of any city of the first, second or
third class * *
"(2) Any person who shall plat any such land and cause

the same to be recorded without submitting the map or plat
thereof to such town board, * * * or the state board
of health as the case may be for approval, and any register
of deeds who shall wilfully record any such map or plat
without the evidence of its approval by the town board
*  * * or the state board of health as the case may be
attached thereto, as herein provided, shall forfeit not more
than one hundred dollars to each town wherein such map
should have been submitted. * * *"

Your letter assumes, and this department therefore as
sumes, that the plat is of the type that should be approved
by the state board of health before it is recorded by the
register of deeds. You inquire whether the state board of
health may approve such plat now, as of the present time,
and date the approval back to a time prior to August 5,
1927. It will be noted that the penalty for recording is
based upon the act of recording having taken place before

the act of approval took place. If the recording has been
done without the approval, and without the evidence of
such approval having been attached and submitted to the

register of deeds, it seems there was a violation directly
within the meaning of subsec. (2), sec. 236.09, Stats. An
act constituting a violation has taken place. If you were
to approve of the plat now and date such approval as of a

previous time, the fact would not be changed that such ap
proval was not submitted to the register of deeds as re
quired by statute before he recorded the plat. The date of
the approval should be the date of approval. Your ques
tion is one of fact. If as a matter of fact you approve of
the plat now, this should be the date. On the other hand,
if you approved of the plat on August 5,1927 or before, that
should be the date. The date given or stated by you, and
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the time of actual approval should correspond. You have
no authority to approve now and state you approved some
other time.

FWK

Dairy and Food—Intoxicating Liquors—Soda Water—
Ordinance adopted by city under ch. 165, Stats. 1927, pro
viding for licensing of dealers engaged in business of selling
soda water beverages, is invalid.
Town, city or village has no power, under subsec. (9),

par. (a), sec. 66.05, Stats. 1929, for licensing of dealers en
gaged in business of selling soda water beverages.

June 8, 1929.
Frank B. Keefe,

District Attorney,
Oshkosh, Wisconsin.

In your letter of June 4 you state that the city of Oshkosh
has enacted an ordinance providing for a license fee of
$5.00 for the sale of soda water beverages. You inquire
whether, under the provisions of ch. 96, Laws 1929, and the
decision of the supreme court in City of Milwaukee v. Meyer,
224 N. W. 106, (1) a dealer in soda water beverages must
obtain a license from the state; (2) a municipality.may en
act an ordinance providing for the licensing of such a dealer;
(3) an ordinance, such as that adopted by the city of Osh
kosh, under the provisions of ch. 165, Stats. 1927, is valid.

1. Your first question is answered in the affirmative.
Bill 168, S., which became ch. 96, laws of 1929, amends sub-
sec. (1), sec. 98.12, by providing that no person, firm or

corporation shall engage in the business of selling soda wa
ter beverages in this state without first obtaining a license
from the dairy and food commissioner of the state of Wis
consin.

2. Your second and third questions are answered in the

negative. In City of Milwaukee v. Meyer, 224 N. W. 106,
our supreme court held that ch. 165, Stats., 1927, did not
confer on a municipality the power to enact an ordinance
for the licensing of the sale of soda water beverages. It

was there pointed out, p. 107, that soda water beverages
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"Are concededly * ♦ * outside of the definition of nonin-
toxicating liquor, as fixed by the state prohibition law (St.
c. 165), and for the sale of which a license is required by
state authorities, and therefore far outside the class of li
quids the control of which has been assumed by the state
legislature under said chapter 165." It follows that the
ordinance of the city of Oshkosh, enacted under the provi
sions of ch. 165, Stats. 1927, is invalid.
Ch. 129, laws of 1929, repealed ch. 165, Stats. 1927, and

enacted subsec. (9), par. (a), sec. 66.05 to read, in part, as
follows:

"Each town board, village board and common council
shall grant licenses to such persons as they deem proper
for the sale of nonintoxicating liquors to be consumed on
the premises where sold * * * for which a license fee
of not less than five dollars nor more than fifty dollars, to be
fixed by the board or council, shall be paid, * *

This section, with the exception of a few changes in
phraseology, is identical with sec. 165.31, Stats. 1927. Both
sections refer to "nonintoxicating liquors." Notwithstand
ing the fact that sec. 165.01, Stats. 1927, which defines the
term, "nonintoxicating liquors" was repealed by ch. 129,
Laws 1929, and that the term, as used in subsec. (9) (a),
sec. 66.05 is not now defined by statute, we must presume
that the legislature intended to carry over into the new
statute the definition of the term as contained in sec. 165.01,
Stats. 1927. It is apparent, therefore, that subsec. (9) (a),
sec. 66.05, does not enlarge the scope of the licensing power
of a town, city or village, and, under the decision in City
of Milivaukee v. Meyer, 224 N. W. 106, does not confer the
power to enact an ordinance requiring a license for the sale
of soda water beverages.

In reaching our conclusion we have not overlooked the
provision of chapter 96, Laws 1929, which creates subsec.
(10), sec. 98.12 to read, in part, as follows:

"No license under section 165.31 shall be necessary for
any person, firm or corporation, licensed under this section
to manufacture or deal in soda water beverages, * *

We do not deem it necessary in the determination of the
questions presented to pass upon the effect of this section.
HAM
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Taxation—Assessme7its—Under sec. 70.44, Stats., real
property omitted from assessment in any of three previous
years is to be entered once additionally for each year omit
ted and at valuation for former year as same should have
been assessed. No interest or other penalty is to be added.

June 10, 1929.

T. W. Andresen,
District Attorney,

Medford, Wisconsin.
In your letter of June 3 you state that a certain piece of

real property was not entered in the tax roll and therefore
was not assessed nor were the taxes paid thereon. You
ask, fi rst: What is the limitation as to time that a tax roll
can be corrected, and the property erroneously omitted put
into the tax roll and re-assessed? second: If the property
is re-assessed should it be taxed to the amount originally
intended or must it include the original tax plus interest,
advertising and other penalties?

1. Real property omitted from assessment in any of the
three next previous years may be entered once additionally
for each previous year of omission.

2. The valuation to be affixed to each entry for a former
year is to be the same as should then have been assessed and
is not to include interest or other penalties.

The foregoing answers are based upon sec. 70.44, Stats.,
which provides:

"Real or personal property omitted from assessment in
any of the three next previous years unless previously re
assessed for the same year or years, shall be entered once
additionally for each previous year of such omission, desig
nating each such additional entry as omitted for the year
19— (giving year of omission) and affixing a just valua
tion to each entry for a former year as the same should
then have been assessed according to his best judgment, and
taxes shall be apportioned, and collected on the tax roll for
such entry."

I agree with you that sec. 70.44 governs the situation,
rather than sec. 75.25, as it is apparent that the latter sec
tion, when read in connection with sec. 74.39, relates not to
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assessment of omitted property but to re-assessments of
property irregularly assessed. This office appreciates the
analysis submitted with your request.

FOS

Indigent, Insane, Etc.—Tuherculosis Sanatoriums—Le-
gal Settlement—Removal of wife and family to another mu

nicipality does not effect change of legal settlement of hus
band who is maintained as pauper in municipality of re
moval.

June 10, 1929.

Board of Control.

Your letter of May 22 submits the following statement of
fads:

"The county judge of Douglas county approved of the ad
mission of one Mr. Blank to the Wisconsin state sanatorium
on April 7, 1926 as a public charge and a resident of Doug
las county, Wisconsin.
"On April 4, 1926 or three days prior to the admission of

Mr. Blank, his family moved from Superior in Douglas
county to Milwaukee, Wisconsin and have resided there
ever since.

"On January 24, 1929 the county judge of Douglas county
entered an order transferring Mr. Blank from the Wiscon
sin state sanatorium to the Muirdale sanatorium in Milwau
kee county as a charge against Milwaukee county on the
grounds that the family of this patient had resided in Mil
waukee county over two years and therefore had gained a
legal settlement in the said county.
"Mr. Blank advises us he has been a patient in the Wis

consin state sanatorium continuously from the time he was
admitted by the county judge of Douglas county and has
never resided with his family since they settled in Milwau
kee.

"Will you kindly advise the board if Mr. Blank has
gained a legal settlement in Milwaukee county due to the
fact that his family has resided in that county for over two
years since he was -admitted to the Wisconsin state sana
torium from Douglas county as a public charge against that
county?
"During all the time that Mr. Blank has been a patient

in the Wisconsin state sanatorium he has been maintained
as a public charge."
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From an examination of sec. 49.02, Stats., and the opin
ions of the attorney general cited under that section, it is
my opinion that the legal settlement of Mr. Blank is in Doug
las county and not in Milwaukee county.

Subsec. (7), sec. 49.02, Stats., defines the methods of
losing a legal settlement:

"Every settlement when once legally acquired shall con
tinue until it be lost or defeated by acquiring a new one in
this state or by voluntary and uninterrupted absence from
the town, village or city in which such legal settlement shall
have been gained for one whole year or upward; and upon
acquiring a new settlement or upon the happening of such
voluntary and uninterrupted absence all former settlements
shall be defeated and lost."

In the case of Town of Scott v. Town of Clayton, 51 Wis.

185, 191, the court construed the phrase, "voluntary and
uninterrupted absence" to mean an absence during which
the party is not a pauper needing and receiving support.
You state that Mr. Blank has been continuously maintained
as a public charge while at the Wisconsin sanatorium. Ac
cordingly, Mr. Blank did not lose his legal settlement in
Douglas county by reason of his absence from said county
under the commitment to the sanatorium.

In XIII Op. Atty. Gen. 212, the rule-was laid down by this
department that where one has a legal settlement in a mu
nicipality and receives aid therein as a pauper and then, re
moving to another municipality, receives aid as a pauper,
his legal settlement continues in the first municipality, and
so long as this status continues, the first municipality re
mains liable for his support. Subsec. (4), sec. 49.02 pre
vents Mr. Blank from changing his legal settlement while
he continues to be a public charge of Douglas county. The
removal of his wife and family from Douglas county does

not effect a change of his legal settlement. Sec. 49.02, sub
sec. (1), specifically provides that the legal settlement of a
married woman shall always follow the settlement of her
husband if he have any within the state.
AJM
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Public Lands—Taxation—Stvamp Lands—Where state
swamp lands have been sold under contract to be paid for

in instalments they are properly assessable under provisions
of sec. 70.07, Stats.; but if they are returned delinquent
county treasurer should report to state treasurer list of
such lands and amount of taxes assessed thereon as provided
by sec. 74.52. They cannot be sold on tax sale. County
treasurer must certify to commissioners of public lands

amount due on each description and commissioners must
order same paid and transmit copy of order to secretary of
state; upon his audit, warrant drawn upon state treasurer

and amount of said taxes must be paid out of appropriation
provided for carrying- out provisions of sec. 74.57.

June 11, 1929.

Commissioner of Public Lands.

I am handed a letter of Joshua Jones, county clerk of

Phillips, Wisconsin, addressed to you, and attached to which
is a tax statement of delinquent taxes assessed against cer
tain descriptions of land in that county which have been

sold by the state as swamp lands under contracts to be paid
for in instalments. Because of failure to pay certain in

stalments you have forfeited the contract of sale and re
claimed the lands as state lands under the provisions of
the statutes.

The enclosed statement by the county clerk claims to be
a statement of taxes levied on these lands, while they were

held under the contract for purchase of the same and amount
to a total of $408.94, for which amount he demands pay
ment.

He also advises that there is something like $1,000 on ac
count of back taxes levied against other lands that had been
forfeited in a similar way in past years, and you ask to be
advised in the premises.
Under the provisions of sec. 70.07, Stats.,

"all swamp and overflowed lands which have been or may
be contracted for sale by any county board or commis
sioners pursuant to law shall be assessed and taxes thereon
collected as in other cases."

That makes the land properly assessable while so held un
der contract. Sec. 74.52 provides that it shall be unlawful
for any county, city or village treasurer to sell any public
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lands held on contract, but if the taxes on any such lands
returned delinquent shall not be paid on or before April
1, the county treasurer shall immediately forward to the

state treasurer a certified list of said lands and the amount

of said taxes on each description, with interest and charges
added.

Section 74.57, subsec. (1), provides as follows;

"It shall not be lawful for any county, city or village
treasurer to sell any lands which shall have been acquired
by the state after the taxes become a lien thereon. When
such lands shall have been returned delinquent to the county
treasurer he shall certify to the commissioners of public
lands a description thereof together with the amount of
taxes charged against each separate description. The com
missioners of public lands within ten days after the receipt
of such certificate from the county treasurer shall consider
the question of whether such taxe.s are just and legal, and
if they so find shall order the same paid. They shall trans
mit a certified copy of their order to the secretary of state,
and upon his audit and warrant drawn upon the state treas
urer the amount of said taxes shall be paid out of the ap
propriation provided for carrying out the purposes of this
section."

From your statement of facts I assume these lands were
acquired by the state after the taxes became a lien thereon
because, as I understand it, these taxes were a lien on the
land when the state forfeited the contract of sale, so they
would come under the provisions of sec. 74.57. So under
that provision the county treasurer would certify to the
commissioners of public lands a description thereof together

with the amount of taxes charged against each separate
description. The commissioners should then determine
whether such taxes are just and legal, and if so, order them
paid, and transmit the certified copy of their order to the
secretary of state, and upon his audit and warrant drawn
upon the state treasurer the amount of said taxes should
be paid out of the appropriation provided for carrying out
the provisions of this section.
That statute seems to cover the situation described in

your letter and the procedure would have to be carried out
in each case for the statute expressly prohibits the county
from selling any such lands for failure to pay the taxes as
sessed against them.
TLM
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Railroads—Taxation—Tax Sales—Descriptions of land
in tax sale proceedings shall be same as those used in as
sessment roll.

Railroad right of way need not be excepted from descrip
tion of land through which it runs, in tax sale proceeding.

County treasurer has no authority in tax sale proceeding
to change description to indicate that railroad right of way
was excepted.

County treasurer should not withhold from sale (and
report to county board), description merely because rail
road right of way was not excepted in description on assess
ment roll.

June 11, 1929.
Hans Hanson,

District Attorney,
Black River Falls, Wisconsin.

Your letter and enclosures state that a railroad right of
way containing 3.16 acres, runs through a forty-acre tract;
that such forty-acre tract is described on the assessment
roll without excepting the railroad right of way. The tax
on the forty-acre tract was returned delinquent and the land
sold for taxes. You say the railroad company objects to
the issuance of a tax certificate and tax deed because the

description of the forty-acre tract does not except the rail
road right of way. You inquire whether the county treas
urer may make such exception in the description at the time
of the tax sale; or whether the description should be given
as it appears on the tax roll; or whether the description
should be reported to the county board and no sale be made.

Sec. 70.25, Stats., reads, in part, as follows:

"In all assessments and tax rolls and in all advertise-:
ments, certificates, papers, conveyances or proceedings for
the assessment and collection of taxes, and proceedings
founded thereon, as well heretofore as hereafter, any
descriptions of land which shall indicate the land intended
with ordinary and reasonable certainty and which would be
sufficient between grantor and grantee in an ordinary con
veyance shall be sufficient; * * *"

Is the forty-acre tract described such as would be suffi
cient between grantor and grantee in an ordinary convey
ance? It is well settled law that failure to except the rail-

21
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road right of way from the forty-acre tract does not avoid a
deed, nor does it subject the grantor to liability. The follow
ing cases support that principle: Kutz v. McCune, 22 Wis.
628; Smith v. Hughes, 50 Wis. 620; State ex rel. Attorney
General v. Frost, 113 Wis. 623; Milwaukee & Northern Rail
road Company v. Strange, 63 Wis. 178; Pomeroy v. Chicago
and Milwaukee Railroad Company, 25 Wis. 641; Burbach v,
Schweinler, 56 Wis. 386, 390; Chicago, St. P. Minneapolis &
Omaha Railway Company v. Bystrom, 165 Wis. 125. See
also Rawle on Covenants, pp. 83, 142.
In accordance with these decisions and with the apparent

intention of sec. 70.25, Stats., originally enacted by ch. 53,
Laws 1866, this department has previously ruled that a
description of land in a tax sale is sufficient, even though
such description does not except a railroad right of way
running through, the land described. II Op. Atty. Gen.
820; VIII Op. Atty. Gen. 553.

As previously held, it is our opinion that the county treas
urer may use the same descriptions in the tax sale proceed
ing that appear on the assessment roll. No reason occurs
why the county treasurer should withhold from tax sale and
report to the county board lands so described. Sec. 74.39,
which authorizes such procedure, contemplates an irregular
assessment. In this case there is no question but that the
assessment was regular. A previous opinion of this de
partment, VIII Op. Atty. Gen. 136, assumed there was a
question about the assessment, and such opinion was based
on that assumption. See IV Op. Atty. Gen. 230. There be
ing no question about the assessment, there is no reason
why the county treasui-er should withhold the description
from tax sale.

The only remaining question is whether the county treas
urer may, at the tax sale proceeding, change the description
from that found on the assessment roll, by excepting the
railroad right of way. There is no statutory authority
giving the county treasurer the right to deviate from the
description contained in the assessment roll. Extended
discussion of this lack of authority will be found in the
above cited opinions.
FWK
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Educatiov—Vocational Educaiiou—Local board of educa
tion of Manitowoc has power to transfer Washington junior
high school building and site to local board of vocational
education, to be used as vocational school.

Local board of vocational education has not legal right
to sell lot purchased for vocational school purposes and to
apply proceeds thereof to necessary building project in con
nection with Washington junior high school.

Local board of vocational education has no power to dis
pose of site independently of common council but common
council cannot convey property nor convert it to other uses
without consent of vocational board.

June 12, 1929.
Geo. p. Hambrecht, Director,

Board of Vocational Edxication.
You state that Mr. A. L. Nimtz, director of the vocational

school at Manitowoc, on behalf of the local board of voca
tional education in said city has submitted to the state board
of vocational education queries with reference to the legal
status of a real estate transaction affecting the vocational
school in that city. Mr. Nimtz, on behalf of said local board
of vocational education, has submitted in detail the several
transactions preceding the real estate transfer and subse
quent actions by the common council, all of which are en

closed with your communication.
In order to determine the principles of law involved to

arrive at a correct answer to the query submitted it is not
necessary to give all the details of the transactions that have

taken place. The material facts are these: The board of

vocational education and the board of education of the city
of Manitowoc have been working in complete harmony for
a number of years, so far as the building program for the
public school in the city of Manitowoc is concerned. The
present building occupied by the vocational school of Mani
towoc has been condemned by the industrial commission of
Wisconsin. About four years ago the local board of voca
tional education purchased a lot upon which to build the vo
cational school. On May 15, 1929 the secretary of the board
of education sent a communication to the board of vocational

education which reads thus:
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"This is to officially report the action of the board of edu
cation relative to the surrendering of the third ward school.
At the regular meeting of the board of education Monday,
May 6, 1929, the following action was taken:
"A motion was made by Mr. West seconded by Mr. Eckel

that the Washington school be surrendered to the board of
vocational education on May 7, 1929, with the understand
ing that the board of education shall have the use of the
building until June 30, 1929.
"This means that the building has been turned over to

your board and that you are privileged to do any prelimi
nary surveying or planning that does not interfere with the
school work being conducted in this building."

Subsequent to the foregoing communication and trans
actions the common council of Manitowoc did, with the ap
proval of the mayor on May 20, 1929, adopt the following
resolution, to wit:

"Whereas, the common council of the city of Manitowoc,
at its regular meeting held on Monday, December 5, 1927,
by resolution, approved the plan of the board of education
and vocational school board of turning over the Washington
•school building and premises to the joint use of the two
school boards, and,
"Whereas, the board of education and the board of vo

cational education in their recommendation to the finance
committee of the common council of the city of Manitowoc,
under date of January 27th, 1928, stated that it would cost
one hundred twenty-five thousand ($125,000) dollars to
convert the Washington school into a vocational school, and,
"Whereas, thereafter, the question of whether bonds to

the extent of ninety-five thousand ($95,000) dollars for
that purpose should be issued by the city was submitted to
the voters at the regular city election held in April, 1928,
and,
"Whereas, at that election, the voters of the city of Mani

towoc overwhelmingly voted against and disapproved of
spending that sum for said conversion, and thereby indi
cated its disapproval of converting the Washington school
into a vocation school. Now, Therefore,
"Be it Resolved, that said action of the council in adopt

ing said resolution on December 5, 1927, and said resolution
is hereby rescinded.
"Dated May 20th, 1929."

In addition thereto the common council did on May 10,

1929, with the approval of the mayor, further adopt an
other resolution in words and figures as follows:
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"Be it Resolved by the Common Council of the City of
Manitowoc:

"That the common council of the city of Manitowoc rec
ommends that if it is found absolutely necessary to build a
vocational school, that the board of vocational education be
invited to prepare plans for a vocational school, to be lo
cated at the vocational school site, at Fourteenth and Clark
btreets, which site was heretofore purchased for that pur
pose at a cost approximating twenty thousand ($20,000)
dollars, and submit the same to the said council, with esti
mated costs, for its approval.
"Dated May 20th, 1929."

It is stated that in view of the fact that the present quar
ters now occupied by the vocational 'school have been con
demned by the industrial commission of W^isconsin as un
safe, the local board of vocational education is forced to se-
cuie adequate and safe quarters in which to conduct a vo
cational school, in the city of Manitowoc. The board of
education of the city of Manitowoc in good faith transferred
its interest and control over the so-called Washington junior
high school building and site to the local board of vocational
education in said city of Manitowoc in accordance with the
communication above referred to and dated May 15, 1929.

1. Q. In view of the premises above set forth can the lo
cal board of vocational education assume management and
control of the said Washington junior high school building
and site and prepare such building and site for occupation
by the local vocational school for the ensuing school year?

This question must be answered in the affirmative. Un
der subsec. (7), sec. 41.15, Stats., hereinafter copied, it is
expressly provided that existing school buildings and equip
ment shall be used as far as practical. I take it that the
transfer of the junior high school building and site by the
board of education of the city of Manitowoc to the board of
vocational education is simply a permission to said voca
tional board to use said building for the purpose of voca
tional education. I see no objection to this. By their ac
tion they have, in effect, declared that it is practicable to
do so. I do not believe that the mayor and city council have
the right to interfere in this arrangement in any way, and
the board of vocational education has the power to improve
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or enlarge the building and equip the same for their pur

poses.

It also appears by the communication that the local board
of vocational education of Manitowoc some four years ago

acquired a site for building purposes at a ditferent location
from that now acquired.

2. Q. Has the local board of vocational education the le

gal right to sell said property acquired for vocational school
purposes some four years ago and apply the proceeds there
of to the necessary building project in connection with the
Washington junior high school? This question must be an
swered no.

The powers of the local board of vocational education are
given in ch. 41, Stats. See sec. 41.15 and sec. 41.16.
I direct your attention to subsec. (7), sec. 41.15, which

reads thus:

"The board may purchase machinery, tools and supplies,
and purchase or leaie suitable grounds or buildings for the
use of such schools; rent to others any portion of such build
ings and grounds not presently needed for school purposes;
and erect, improve or enlarge buildings for the use of said
schools. Existing school buildings and equipment shall be
used as far as practicable. All conveyances, leases and con
tracts shall be in the name of the municipality."

It will be noted that the local board of vocational educa-^
tion is given the right to purchase or lease grounds or build
ings for the use of such schools and to rent to others any
portion of such buildings and grounds not presently needed
for "school purposes, but no power is given it to sell any
grounds or buildings when once acquired. The grounds and
buildings purchased by said board are the property of the
city and cannot be conveyed to any purchaser except in the
usual method of alienating city real estate.

3. Q. Is it optional with the city as to whether or not said
vocational school site acquired some four years ago may be

sold or has the local board of vocational education a right of

disposal of said property independent of the council?
The local board has no power to dispose of the site inde

pendent of the common council but the common council can
not convey the property nor convert it to their uses without
the consent of the vocational board.
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4. Q. If the common council has the final control and

disposition of this property may the proceeds derived from
such sale be used to enlarge the said Washington junior
high school site for vocational school purposes?
In view of the answers given to the foregoing queries it

is not necessary to answer query No. 4.
JEM

Military Service—Soldiers' Bonus—Oh. 667, Laws 1919,
sec. 2, authorizes payment of pension or bonus to soldier

only "who at the time of his or her induction into the serv
ice was a resident of Wisconsin."

June 15, 1929.

Adjutant General's Office,

Attention John F. Mullen, Director.

In re Theron D. Risser

You say an official opinion is requested as to whether or
not the above named World War veteran is eligible to the
Wisconsin cash bonus as provided in eh. 667, Laws 1919,
and you enclose a file consisting of eight exhibits of corre
spondence in connection with the case.
Most of those letters relate to an application for pension

under the laws of the state of Missouri where the applicant
claimed to be a resident and where he made an application
for a pension, which was disallowed and an appeal taken to
the board of review, where it was disallowed for the reason
that the applicant had not been a resident of Missouri for
one year prior to his enlistment, which seems to be required
under the provisions of soldiers' bonus law of Missouri, and
he now makes application for a pension under the Wiscon
sin law.

In a letter which he wrote to the governor of Missouri un
der date of March 17, 1925, he makes the following state
ment as bearing upon his residence and right to pension un
der the laws of Missouri:

"In 1910 our family, consisting of my mother, two sis
ters and myself, moved from Missouri to Madison, Wis.,



328 Opinions op the Attorney General

but not liking it so well there we returned in 1915 to Kansas
City, Mo., and purchased a home on the instalment plan at
3926 Chestnut Ave., which to the present time, has
continued to be our home. At that time, however, I was
unable to find profitable employment in Kansas City,
and being offered a good position with Piper Bros., promi
nent business men of Madison, Wis., I returned there about
the first of December 1915 to work for them, so as to be
able to meet payments and taxes coming due on our Kansas
City, Mo., home.
"I had no intention of establishing my residence there,

but upon the solicitation of friends, I was prevailed upon
to cast my first presidential ballot at the 1916 election. I
ignored the other ballots as I was interested only in the pres
idential election.

"During all of this time I had been paying the taxes and
making payments on our Kansas City home to which I re
turned after giving up my position with Piper Bros, in May
1917. Then after a short vacation I accepted a position
with the Wolferman Grocery Co., of Kansas City, about the
1st of August 1917. I worked for the Wolferman Co. dur
ing the next several years, with the exception of the year
following December 14th, 1917, which I spent in the U. S.
na\7". All of the naval records give Kansas City, Mo. as
my home, and the government paid my transportation back
there.
"Wisconsin paid a state bonus a year or two previous to

the time that Missouri paid one, but I never made any other
application for a bonus, for I believe that it is very evident
that I could not have a just claim outside of Missouri."

Under that statement of facts, it is very clear that Mr.
Risser has no claim against and cannot be paid a pension
or bonus under the Wisconsin law, even though he may not

be entitled to a pension or bonus under the Missouri law.
Ch. 667, Laws, 1919, sec. 2, only authorizes the pay

ment of such pension or bonus to one "who at the time
of his or her induction into the service was a resident of

Wisconsin *

There is no claim under Mr. Risser's statement of facts

that he was either a resident or a citizen of Wisconsin at

the time of his induction into the service, which is the test

under our law, for he left Wisconsin in May 1917 and went
to his home in Missouri, where he was residing at the time
of his induction into the service, and he enlisted as a soldier
from that state. He also states that he never intended to
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become a resident or citizen of Wisconsin although he was
induced to vote there, but even that would not bring him
within the Wisconsin law because the test under our law is
actual residence in Wisconsin at the time of his induction
into the service and he makes no such claim and cannot make
it under his statement of facts, which clearly shows that he
went to Missouri to make that his home and he was residing
there as a resident of that state when he was inducted into
the navy. The fact that he had not actually resided there
for a year previous to his induction into the navy, so as to
entitle him to a pension under the Missouri statute, would
have no bearing upon his right to a pension under the Wis
consin law, which makes the actual test residence in this
state at the time when he was inducted into service; so I
have to advise you that Mr. Risser cannot be paid a pension
or bonus under the Wisconsin law.

TLM

Contracts — Public Officers — Malfeasance — Officer
and stockholder of corporation who is member of county
board at same time acquires interest in contract in violation
of sec. 348.28, Stats., in case where corporation sells mate
rials to contractor to be used in construction of bridge for
county, pursuant to contract.

Recovery for amount paid by contractor for materials
purchased from corporation may be had against corpora
tion and against officer and stockholder thereof who is at
same time member of county board in case fraud can be
shown; otherwise no recovery can be had.

June 15, 1929.
Gerald J. Boileau,

District Attorney,

Wausau, Wisconsin.
The material facts presented in your letter of May 17 are

as follows:

"A" is a member of the county board and is also an of
ficer and stockholder of a corporation engaged in the busi
ness of selling cement. "B" entered into a contract with

the county to construct a bridge, the bridge to be paid for
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with county funds. *'B" purcha.sed the cement used in
building the bridge from a corporation of which "A" is an
officer and stockholder. Under these facts, you inquire:
(!) whether "A" has violated sec. 348.28, Stats.; (2)
whether a taxpayer may recover from "A" the amount paid
by "A" to the corporation of which he is an officer and
stockholder for the cement used in the bridge; (3), whether

a taxpayer may recover from the corporation of which "A"
is an officer and stockholder, the amount paid to it for
cement purchased by "B".

1. Your first question is answered in the affirmative. Sec.
348.28, Stats., provides in part as follows:

"Any officer * * * who shall have, reserve or ac
quire any pecuniary interest, directly or indirectly, present
or prospective, absolute or conditional, in any way or man
ner, * * * in any contract, proposal or bid, ♦ * *
in relation to any public service, * * * shall be pun
ished by imprisonment in the county jail not more than one
year, or in the state prison not more than five years, or by
fine not exceeding five hundred dollars; * *

In Bissell Lumber Co. v. Northrvestern Casualty and
Surety Co., 189 Wis. 343, "S" was resident manager and
treasurer and a stockholder in the Bissell Lumber Co. "S"

was also clerk of a school district. "G" was superintendent
of the company and treasurer of the school district. A con
tract was let by the school district to one McCaustland for
the construction of a high school building in the district.
McCaustland purchased .the materials from the Bissell
Lumber Co. The court said, p. 347:

"♦ * * It would seem too plain for argument that the
plaintiff acquired an interest in the contract between the
school district and McCaustland, and it is equally plain that
a person who owns a large interest in a corporation by rea
son of his stock therein, and who is directly interested in
the corporation as the manager thereof, and who, in behalf
of the corporation, entered into a contract to furnish ma
terials for a public school building, has a pecuniary inter
est in the contract between the contractor who builds the
building and the school district. This interest is adverse to
the school district, and it is an interest that the clerk of the
school district has no right to acquire."

The case which you present falls squarely within the de
cision of the supreme court in the Bissell case, supra. It
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follows that; "A" has acquired an interest in the contract for
the construction of a county bridge in violation of sec.

348.28, Stats.

2. This department is unable to give a definite answer
to your second and third questions.

In XIII Op. Atty. Gen. 654, this department held, upon
the authority of Webster v. Douglas County, 102 Wis. 181,
189, that moneys paid out illegally, as in the case you have
presented, might be recovered in an action brought by a
taxpayer. However, in Ellefson v. Smith, 182 Wis. 398, the
supreme court refused to allow a recovery by a taxpayer on
the ground that no actual fraud had been shown. The
court said, p. 402:

" * * * If the city had been defrauded in any way by
the illegal action of its officers and the contractor, we should
have no hesitation in compelling the guilty parties to return
the money to the treasury. But this is not such a case.
*  * * The officials profited not at all by the contract,
nor does it appear that the city suffered in any way by the
failure of the officers to comply with the conditions prece
dent to letting a valid contract. * * *

"The case is one where the city has the full benefit of the
improvement necessarily made, the price was fair, and the
city cannot turn over to the defendants the property so built
for the city. A court of equity does not sit to inflict pun
ishment, but rather to do justice on well-defined principles.
We do not recognize any appeal to conscience in this matter.
No one has been injured in his person or property rights.

Unless it appears that fraud has actually been perpetrated,
there can be no recovery either from the corporation or
from "A". Of course, if fraud has been committed, recov
ery may be had against the contractor {Ellefson v. Smith,
182 Wis. 398), the corporation {Bissell Lumber Co. v.
Northwestern Casimlty & Surety Co., 189 Wis. 343), and
"A" {Webster v. Douglas County, 102 Wis. 181; XIII Op.
Atty. Gen. 654).

SOA
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Constitutional Law—Courts—Circuit Judge—Bill em
powering governor to appoint person as acting circuit judge
to serve during disability of regularly elected circuit judge
contravenes sees. 2, 7 and 9, art. VII, Const.

June 15, 1929.

Honorable Walter J. Kohler,

Governor.

I have examined Bill No. 433, S., creating par. (c), sub-
sec. (2), sec. 17.19, Stats., empowering the governor to
make a temporary appointment of "some person eligible to
such office" as "acting circuit judge" to perform the duties
of any circuit judge who may be continuously disabled from
performing the duties of his office for the period of six
months, such acting judge to possess all the powers and
perform all the duties of the circuit judge during the latter's
disability, not exceeding one year, and to receive the same
compensation as is paid to the regularly elected circuit
judge.

I am of the opinion that the bill very plainly contravenes
the provisions of sees. 2, 7, and 9, art. VII of the constitu
tion. Va7i Slgke v. Trempealeau Couyity F. M. F. I. Co.,
39 Wis. 390; and see Borgnis v. Falk Co., 147 Wis. 327, 362.
FEB
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Bridges and Highivays—Under sec. 83.14, Stats., where
town meeting votes tax for improvement of designated por
tion of county system of prospective state highways, duty
of town board is to petition for county aid at county board's
next annual meeting, and not before; work is to be done
year following making of appropriation; if town expends
funds for improvement of highway it cannot be reimbursed.
Under subsec. (6), sec. 83.08, Stats., county board may,

in its discretion, grant aid to town for improvement of high
way, may make appropriation therefor from surplus funds
in county treasury, and may make such appropriation from
such surplus funds presently available; if town expends
funds for improvement of highway it cannot be reimbursed
by county.

June 15, 1929.
John A. Markham,

DistHct Attorney,

Independence, Wisconsin.
In your letter of June 4 you state that the annual meeting

of the town of Arcadia, in Trempealeau county, voted a tax
of $2,000 for improving a specified piece of road, $1,500 for
another piece, $1,000 for another piece and $2,000 for still
another piece, and directed the town chairman to file appli
cation for county aid in each case. However, no such ap
plications or petitions were filed with the county nor pre
sented to the county board at its special session held May 9.
You do not state whether the roads in question are a part
of the system of prospective state highways, but it appears
that the tax of $1,000 was for county trunk N.
You ask the following questions:

"1. What, if any, steps can be taken by the town of Ar
cadia to obtain county aid in order to have this work done
this year?

"2. What, if anything, can be done to the town chairman
for his failure and neglect to present said matter to the
county board, the facts being that several parties during
the session of the county board above mentioned called to
his attention the necessity of presenting said petition to the
county board in order to obtain statutory aid in the prem
ises?

"3. In the event that the town raises the sums of money
at this time, making the same available for immediate work.

i-a
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and the work is done as contemplated under the direction
and supervision of the county highway commissioner, can
the town of Arcadia be recouped out of county funds should
the county board at its annual session next November allow
county aid for these four projects?"

By subsec. (1), sec. 83.14, Stats., any town meeting may
vote a tax of not less than $500 to improve a designated por
tion of the system of prospective state highways, and the tax
is to be collected as other taxes and paid to the county freas-
w?*er when the county taxes are paid. By subsec. (2), when
such tax has been voted the town ,board is required to peti
tion the county board at its next annual meeting to appropri
ate at least an equal amount as the county's share. By sub
sec. (3), the county board is required thereon to appropriate
for the improvement a sum equal to or greater than the
amount voted by the town and to raise the same by tax on
ail the taxable property of the county. By subsec. (4), no
county is required to appropriate in any year over $2,000.
By subsec. (6), construction is not to begin until the funds
to pay the same are in the county treasury. By subsec. (8),
the county clerk is required, on or before January 1 of each
year, to file with the state highway commission a written
statement setting forth among other things, the petitions
granted by the county board and the amount to be paid by
the county.

It is evident that the duty to petition the county board
under sec. 83.14 is not upon the town chairman but upon the
town board, and that the petition is required to be presented
to the county board not at its next special meeting but at
its next annual meeting. It is equally evident that the stat
ute contemplates the levy of a tax one year and the collec
tion thereof in the tax roll, the expenditure of the money
and making of the improvement the next year (see VIII Op.
Atty. Gen. 652), and that the county board can in every in
stance refuse to appropriate more than $2,000.

With relation to aid under sec. 83.14, the answers to the
questions submitted are:

1. The town cannot take any step to have the work done
this year.

2. Nothing is to be done to the town chairman. He has
no duty in the premises except as a member of the town
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board, and the time for the performance of the town board's
duty has not arrived.

3. This question is answered in the negative.
Certain observations may be made with reference to sub-

sec. (6), sec. 83.03, which authorizes the county board to
construct or improve or aid in constructing or improving
any road in the county. Aid under this provision is not
confined to highways which constitute a portion of the sys
tem of prospective state highways, but the granting of aid

thereunder is discretionary with the county board. Under
this provision a petition for aid could be presented to the
county board in special session, and the board, in its dis
cretion, could grant the petition. XII Op. Atty. Gen. 555,
X Op. Atty. Gen. 1134. The county board could appropri
ate for the purpose any surplus funds in the county treas
ury which have not been raised for or appi'opriated to some
other specific purpose. XV Op. Atty. Gen. 503, XII Op.

Atty. Gen. 553. If an appropriation were made out of such
surplus funds it could be made presently available. How
ever, if the town should itself proceed to expend town funds
in improving the highways, the town cannot be reimbursed
therefor by the county. VI Op. Atty. Gen. 677.

FCS

Apyropriatums and Expenditures—Claims—Public Of
ficers—Deputy Sheriff—County board has authority to
change number of deputy sheriffs at any time.

Discharged deputy sheriff has no claim against county
for violation of alleged contract due to his discharge.

Sheriff may appoint as many deputies as he deems proper,

but compensation of such deputies not authorized by county
board will be made by sheriff.

June 15, 1929.

Fred Risser,

District Attorney.
Madison, Wisconsin.

Your letter to this department reads, in part, as follows:

"Herewith I am inclosing resolutions passed by our county
board pertaining to highway motorcycle police.
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"You will notice that in 1926 three deputy sheriffs were
to be appointed as speed officers for a period of eight
months. In 1927 these positions were changed from an
eight months job to a full time position. In May, 1929, at
a special meeting of the county board, a resolution was
passed reducing the number of speed officers from three to
two, to become effective on July 1st, 1929.
"Will you kindly give me your opinion on the following

questions:
"(1) Did the county board at its special meeting have the

right and power to reduce the number of deputies from
three to two?
"(2) Will the officer discharged have any claim against

the county for breach of contract on the theory that he was
appointed for a full year and had his services terminated
prior to that time?
"(3) If the county board had the right to reduce the

number and the sheriff should refuse to discharge one of
the officers, upon whom should the duty of discharging one
fall? * * *"

Subsec. (3), sec. 59.15, Stats., reads as follows:

"The county board may at any time fix or change the
number of deputies, clerks and assistants that may be ap
pointed by any county officer and fix or change the annual
salary of each such appointee, except that the salaries of
the undersheriff and of the register in probate may be
changed only at the annual meeting."

In accordance with this statutory provision, the county
board has authority to reduce the number of deputy sheriffs
to be employed as speed officers. That this statute grants
to the county board unlimited power to increase or diminish
the number of deputy sheriffs has been passed upon in pre
vious opinions by this department. VI Op. Atty. Gen. 739;
VII Op. Atty. Gen. 77.
The discharged deputy sheriff can have no claim against

the county for breach of contract. To be able to recover

from the county for breach of contract, a valid contract must
have been entered into. No contract, not authorized by
statute, could be entered into in behalf of the county.

This leaves for consideration your third and last question.
Subsec. (2), sec. 59.21 provides that the sheriff in addition
to certain deputy sheriffs which the sheriff is required to
appoint "may appoint as many other deputies as he may
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deem proper." Subsec. (4) provides that such deputies
"shall hold office during the pleasure of the sheriff."
The only officer authorized by statute to discharge a de

puty is the sheriff himself. As noted, the sheriff is not com
pelled to discharge, even though the county board reduces
the number of deputies. However, the burden of compen
sating the deputy sheriffs falls upon the sheriff. Since com
pensation for more than two is unauthorized by the county
board, if the sheriff continues to employ three deputies as
traffic officers, he personally will be responsible for the
salary of such additional deputy. IX Op. Atty. Gen. 316.
The discussion herein is confined to the answers to the

questions asked. Nothing herein stated is intended as
passing upon the question of the validity of the resolutions
or upon the question of the legality of their enactment
FWK

Banks and Banking—Trust company banks cannot invest
their funds in property on which there is valid outstanding
lease; trust funds, however, may be invested in such prop
erty provided property has necessary qualifications as to
type, value and location.

June 15, 1929.
Honorable C. F. Schwenker,

Commissioner of Banking.
You invite attention to sec. 223.03, Stats., which permits

trust company banks to invest their funds upon the security
of unencumbered real estate lying and being in the state of
Wisconsin and states immediately adjoining. In the in
vestment of trust funds, however, they must follow the re
strictions contained in sec. 231.32, which permits the invest
ment in first real estate mortgages or trust deeds or im
proved farm property or improved urban property in this
state or adjoining states, the amount of which mortgages
or trust deeds does not exceed one-half of the actual value
of the property covered thereby. You ask whether a first
mortgage qualifying as to amount based on the value of the
property would satisfy the provisions of the statute and be
eligible if there was a long time lease on the property which

22
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provided that the lessee should not be disturbed in his pos
session while he continued to perform the conditions of the
lease, it being assumed that the lease is also assigned to the
mortgagee as further security to the mortgage.
Trust company banks cannot invest their funds in prop

erty on which there is a valid outstanding lease; trust
funds, however, may be invested in such property provided
the property has the necessary qualifications as to type,
value and location.

In Klippel v. Borngessser, 177 Wis. 423, 425, the court
said:

" * * * That a valid out.standing lease is an incum-
brance would seem to be too clear to require argument or
for the citation of authorities, and it has been so held in
many jurisdictions."

Since trust company banks may invest their funds on
the security of unencumbered real estate, and since a valid
outstanding lease is an encumbrance, it necessarily follows
that the trust company cannot invest its funds upon the
security of property upon which there is a long time lease.
The mere fact that the lease might be assigned to the mort
gagee as further security for the mortgage does not extin
guish the encumbrance.

In sec. 231.32 there is no requirement that trust funds
be invested in unencumbered property; the requirement is
that the obligation be secured by a first real estate mort
gage. Consequently if the property is of the proper value,
type and location and the obligation is a first real estate
mortgage, it is immaterial that the property is subject to
a long term lease.
ML
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Prisons—Prisoners—Parole—Public Officers—Governor
—Governor has no authority to honor request from immi
gration service of United States department of labor to
grant reprieve or pardon for purpose of exportation unless
statutory regulations provided in sees. 57.08 to 57.10, Stats.,
have been complied with.

June 15, 1929.
Wm. L. Smith, Private Secretary,

Executive Chamber.

In your recent communication you state that the gov
ernor has received several requests from the immigration
service of the United States department of labor that he
parole certain alien inmates of the state prison so that they
may be deported; that in some of the cases the prisoner
has not yet served sufficient length of time to be eligible
to parole within the provision of sec. 57.06, Stats.; that the
governor would like to have an official opinion as to his
authority to honor these requests.
The Wisconsin constitution in art. V, sec. 6, contains the

following:

"The governor shall have power to grant reprieves, com
mutations and pardons, after conviction, for all offenses
except treason and cases of impeachment, upon such condi
tions and with such restrictions and limitations as he may
think proper, subject to such regulations as may be pro
vided by law relative to the manner of applying for par
dons."

You will note that his pardoning power is made subject
to such regulations as may be provided by law relative to
the manner of applying for pardon. In compliance with
this provision of the statute the lawmakers have enacted

sees. 57.08, 57.09 and 57.10 which give the procedural steps
that must be taken in an application for a pardon. The
governor is powerless to grant a pardon in cases where the
statutory requirements as to notice, publication, etc., re

quired by sees. 57.08-57.10, inclusive, have not been com
plied with.
You are therefore advised that the governor cannot honor

the requests of the immigration service of the United States

department of labor unless the statutory requirements
above referred to have been complied with.
JEM
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Public Health—Basic Science Law—Chiropodists—Only
those persons specified in sec. 147.14, subsec. (3), Stats.,
may legally use or assume title "doctor," or append to their
names words or letters "doctor," "Dr.," "specialist,"
"M. D.," or "D. 0.," or any other title, letters or designation
which represents or may tend to represent them as doctors

in any branch of treating sick.

June 19, 1929.

Dr. Robert E. Flynn, Secretary,
Board of Medical Examiners,

La Crosse, Wisconsin.

In your letter of the 8th inst. you state that a certain
college of chiropody in Chicago confers upon its graduates
the degree of "Doctor of Surgical Chiropody" and that
such graduates claim that, therefore, they are entitled to

use the prefix "Dr.," providing the words "Dr. of Surgical

Chiropody and Foot Deformities" or such words as "Foot
specialist" follow their name, and you inquire whether or

not a licensed chiropodist is legally entitled to use the pre
fix "Dr." to his name on his office window or for advertis

ing purposes, with the appended information of what the
"Dr." refers to.

Your question finds a full and definite answer in the
provisions of sec. 147.14, subsec. (3), Stats., which reads as

follows, viz.:

"No person not possessing a license to practice medicine
and surgery, osteopathy, or osteopathy and surgery, under
section 147.17, shall use or assume the title "doctor" or ap
pend to his name the words or letters 'doctor,' 'Dr.' 'speci
alist,' 'M. D.,' 'D. 0.,' or any other title, letters or designa
tions which represents or may tend to represent him as a
doctor in any branch of treating the sick."

It is quite obvious, therefore, that only those persons
meeting the qualifications specified in the foregoing quoted
statute may legally use or assume the title "doctor" or affix
or annex to their names the words or letters enumerated

therein. All others using or assuming such title or ap
pending to their names such prohibited words or letters
are subject to a fine of not less than $100 nor more than
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$500, or imprisonment of not less than sixty days nor more
than one year, or both such fine and imprisonment, under
the provisions of sec. 147.21.

HAM

Peddlers—Transient Merchants—Person holding sale of
horses is not transient merchant within contemplation of
sec. 129.05, subsec. (1), Stats.

June 22, 1929.
T. W. Andresen,

District Attorney,

Medford, Wisconsin.

You have submitted the following question:
Is a man whose residence is in the state of Iowa and who

ships horses into this county, rents a barn in the city of

Medford, and sells horses from the barn at retail, receiving
one to two carloads of horses at a time, two to four times
a year, a transient merchant under the statutes of Wiscon

sin?

An official opinion was rendered by this department on
April 25, 1917, VI Op. Atty. Gen. 254. In this opinion it
was held that a person holding a sale of live stock is not
a merchant and cannot be required to take out a license as
a transient merchant. I refer you to the reasoning in said
opinion, which it is not necessary to repeat here.

Sec. 129.05, subsec. (1), Stats., provides:

"A transient merchant within the meaning of sections
129.01 to 129.24, is defined as one who engages in the vend
ing or sale of merchandise at any place in this state tem
porarily, and who does not intend to become and does not
become a permanent merchant of such place. * *

For the reasons given in the above cited opinion of this
department you are advised that the person to whom you
refer in your inquiry is not a transient merchant within

contemplation of the Wisconsin statutes.
JEM
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School Districts—Tuition—Under provisions of sec.
40.21, Stats., school district having power to fix rate of

tuition for pupils residing outside district may fix rate for
pupils where tuition has to be paid by district different from
that to be paid by parents.

June 22, 1929.

John Callahan, State Superintendent,
Department of Public histniction.

I am handed your letter of June 4, which reads as fol
lows :

"Brandon high school district (district No. 12, town of
Metomen) originally comprised the incorporated village of
Brandon and some territoy lying outside the village limits.
The outside territory was detached and formed common
school district No. 13, town of Metomen. The newly formed
district does not maintain a school but sends its grade school
pupils to the Brandon schools. It receives the regular state
and county school aid. At the annual meeting last July the
Brandon district voted to charge district No. 13 the legal
rate (section 40.21) of tuition for their pupils which
amounts to about $40 per year per pupil.
"At the aforesaid annual meeting it was voted to charge

pupils from other adjoining districts which maintained
schools $25 per year. In these cases the tuition is paid by
the parents. It is to be noted that in the former case tui
tion is a charge against the district whereas in the latter in
stance it is paid by the parents. The electors of Brandon
high school district and school board feel it is proper to
charge district No. 13 the full legal rate as the district re
ceived state and county aid and that they may offer a re
duction in the tuition rate in cases where the tuition must
be paid by the parents.
"Is Brandon high school district within its legal rights

in charging one rate of tuition against a district and an
other rate against parents of pupils enrolled from districts
maintaining a grade school?"

I find no court decisions or opinions of this department
bearing upon the subject but under the provisions of sec.
40.21, Stats., either the school district or a school board is

authorized to fix the tuitions within the limits there pre
scribed both for pupils where the district pays the tuition
and for pupils where the parents are required to pay. The

statute does not say that the tuition shall be fixed at the
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same rate for l)oth class of pupils and the fact that it makes
separate or specific provisions for each class would seem to
indicate that the district or board would consider the rea

sonable tuition fee for each class of pupils. As you say,

the duly formed district No. 13 town of Metomen receives

its regular state and county school aid, which I think might
be considered by the Brandon high school district in fixing
the amount of tuition, and as the power to fix the tuition is
in the district or district board and there being no provi
sion that it should be uniform in all cases, I think the board
or district has the power to determine what the rate should
be in each case.

TLM

Public Lands—Taxation—^Lands owned by state are ex

empt from taxation except state lands sold on contract.
In case of failure to pay any interest, principal or tax

on such contracted land contract becomes void and land

becomes state land, exempt from taxation while forfeiture
is effective. Purchaser may redeem from such forfeiture
by paying interest, principal and tax due; if said land has
been omitted from tax roll during such forfeiture, same
should be entered on next roll once additionally for each

omitted year.
It is suggested that, while no specific duty is imposed

upon land commissioners or secretary of state to give notice
for forfeiture of certificate by failure to pay tax, interest
or principal, such practice should be followed and notice
given for both forfeiture and revival of certificate.

June 22, 1929.

Commissioners of the Public Lands.

Attention T. H. Bakken.

I am handed your letter of June 14, asking for an opinion
on the following situation:

"On May 1, 1928, the secretary of state's department
notified Price county according to section 70.24 of the Wis
consin statutes, that a certain number of descriptions were
on contract within Price county. During the year 1928
these descriptions were forfeited to the state for the failure
to pay the interest and consequently became state lands on
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February 1, 1928. Purchasers of contracted lands, under
section 24.28, have until June 30th of any year to pay the
annual interest without penalty, but after that date a three
per cent penalty is charged.
"For the failure of the secretary of state's department or

this department to notify the county clerk of Price county
(which has not been the policy), on June 30, 1928, or any
date thereafter, that these descriptions were not on contract
and hence not assessable, is the state liable for the taxes
of 1928 and thereafter? Is it the duty of this department
or the secretary of state's department to notify the county
clerks after June 30th just what descriptions are not on
contract for the failure to pay interest, which descriptions
on May 1st, the county clerks were notified as being on
contract."

Under sec. 24.23, Stats., the title of all public lands shall
remain in in the state until patents are issued after full
payment.

Under the provisions of sec. 24.28, in case of nonpayment
or principal, interest or taxes, the certificate becomes vdid

and the commissioners may resell the same.
Under sec. 24.29, the purchaser may at any time before

five days before the resale revive the contract by making
payment there specified, and under the provisions of sec.
24.32, subsec. (2), he may redeem the forfeited land until
June 30.

Under sec. 70.24, the secretary of state shall before May
1 send to the county clerk of each county a list of lands
sold on contract or mortgaged to the state and the county
clerk shall then notify each town or city clerk and the
assessor shall then assess such land in a separate column;
so until the contract was forfeited the lands were properly
taxed although the title stood in the state. Under sec.
74.33 the county clerk cannot advertise such lands for sale
in case they are returned delinquent and under sec. 74.52
if the tax is not paid by April 1 the county clerk is to send
to the state treasurer a list of such lands and the amounts
due thereon and if not paid they shall be an oflFset against
any amount of tax due to the state.

Under sec. 74.57 (1) it shall not be lawful for any county,
city or village treasurer to sell any such lands, but when

'Said lands are returned delinquent the county treasurer
shall certify description thereof and the amount due to the
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commissioners of public lands and if they deem it correct
they shall order the same paid and transmit certified copy
of the audit to the secretary of state; upon his audit and
warrant the amount thereof shall be paid out of the appro
priation for carrying out the purposes of this section.
Under subsec. (2) of that section no tax deed shall be issued
on lands acquired by the state after same shall have been
sold for taxes.

Under these several provisions it is clear that the lands
. sold under contract were properly assessed and taxed until
the contract was forfeited; but under the provisions of sec.
24.28, the land becomes forfeited in case of nonpayment of
principal, interest or taxes when due. That section says the
certificate shall become void and the commissioners may
resell the same. Therefore I do not think the lands should

be assessed or taxed after such default on either principal,
interest or taxes. The fact that the original purchaser is
given the right to redeem or revive the contract by paying
the amounts due and taxes does not change the effect or the
status for taxation purposes, for clearly they should not be
assessed or taxed after the forfeiture by the failure to pay
either principal, interest or taxes at the times specified. If
they are redeemed so as to revive the certificate of sale after

they have been omitted from assessment and tax roll for
any year, then I think they should be entered once addi

tionally for each of the years so omitted in the next tax
roll under the provisions of sec. 70.44. Clearly the land
became state land and so exempt from taxation after the
certificate of sale became forfeited. The fact that the pur
chaser is given the right to redeem from such forfeiture
within the time and in the manner specified is a statutory
right, but the forfeiture was effective until so revived and
while that forfeiture was effective they would not be as
sessable but the redemption or revival of the contract is
made effective from the date of the forfeiture. So I think

they could now be assessed under sec. 70.44 for each of the

years so omitted.

There seems to be no provision of the statute making it
the duty of either the secretary of state or the land com
missioners to notify the county clerk of forfeited land ex
cept the provisions of sec. 70.24, and I do not think that
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section applies to lands after a certificate has been forfeited
because the title then becomes absolute in the state, except

that the certificate may be revived in the manner provided.
During the time while the forfeiture of the certificate was

effective I think the lands were owned exclusively by the

state and would then be exempt from taxation within the
provisions of sec. 70.11; if so assessed the tax should be
canceled under the statute the same as any other taxes
wrongfully assessed on state property; and, as stated, if
the certificate and sale is revived the lands should be re

assessed or entered once additionally for each of the years
between the forfeiture and the revival of the certificate.

As already stated, there seems to be no specific statute
requiring either the commissioners of public lands or the
secretary of state to notify the county clerk or the assessing
officers of the forfeiture of a contract except as provided
in sec. 70.24, so there would be no default in public duty.
However, I think that should be done as a matter of prac

tice as soon as the certificate becomes forfeited and also as

soon as it is revived.

TLM

Automobiles—Laiv of Road—Sirens—In view of provi
sions of sec. 85.09, subsec. (1), Stats., coroner is prohibited
from using siren on his delivery vehicle.

June 22, 1929.

John P. McEvoy,

Assistant District Attorney,

Kenosha, Wisconsin.

You state that the county board of Kenosha county at its

last session appropriated a sura of money to be expended
for the purpose of obtaining a siren to be used on the
coroner's automobile; that it has been the custom in your

county for a number of years for the coroner to take charge
of drowning cases and he states that often there is a possi
bility of saving a person's life if proper attention is ren
dered immediately and for that reason he requests a siren,
and the question is now raised as to whether or not it is
lawful for the coroner to use such a siren in view of sec.

85.09, subsec. (1), Stats., which states:
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u* « * rpj^g jjgg siren horns except upon motor

vehicles in charge of the police and fire department of cities,
traffic enforcement officers and upon hospital ambulances
and fire patrols is prohibited * *

Under this provision of the statutes it is very clear that
coroners are not included among those who are permitted
to use sirens on their delivery vehicles. It follows that
unless your coroner is also a member of the police and fire

department of your city or a traffic enforcement officer or
operating a hospital ambulance or fire patrol he cannot use
a siren on his vehicle. It will require additional legislation

to exclude the coroner from the prohibition in that statute.
JEM

School Districts—Schools in city of Sparta, city of fourth
class, consisting of territory in city and some territory out

side city when city school plan was adopted by provisions
of sees. 40.50 and 40.51 et seq., Stats., constitute city school
district with territory outside city attached to city for
school purposes as there provided; under provisions of sec.
40.52 membership of city school board should remain same
until changed as there provided.

June 24, 1929.

William M. Gleiss,

District Attorney,

Sparta, Wisconsin.
I am handed your letter of June 18, in which you advise

the school district in the city of Sparta is a joint district
and comprises the entire city and adjoining territory out
side the limits of the city. Three years ago the district
increased its membership on the school board to seven and
you say it appears that, as it is a joint school district, the
superintendent of public instruction has advised that the
district does not come under the city school plan but I'e-
mains under sec. 40.07, Stats., which is the common school
district law, and you ask if the repeal of sec. 40.46, under
which the school board membership was increased to seven,
did not automatically do away with the seven membership
l)oard and put it back to where it had been prior to the
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increase of the membership of the board, namely, with a
director, treasurer and clerk as is provided in sec. 40.07,
under which the district still functions. You also ask
whether in case it did not do away with the seven member
ship board, it would be legal to have that matter brought
by a resolution to that effect at the annual school meeting
in July, 1929.

I think your schools are organized and operating under
the city school plan provided for in sec. 40.50 and subse
quent sections of the statutes.

Your city is a city of the fourth class and while there
is some apparent conflict or confusion in the provisions of
sec. 40.50, yet sec. 40.51, being more specific, would con
trol the general recitals in sec. 40.50.
That was the.construction placed upon those two sections

in an opinion of this department in XVII Op. Atty. Gen.
p. 211. Under that opinion I do not see how there can be
any question about your schools operating under the gen
eral city school plan for cities of the fourth class as pre
scribed in sections 40.50 et seq. of the statutes.
You will notice that sec. 40.52 expressly provides:

•

*  * The number of members of the school board
of every city shall remain as it existed in January, 1927,
until and unless changed by the city."

• It then provides a method for increasing the membership
but not for decreasing it. So if you had increased your
membership to seven before July 1/ 1928 when ch. 425,
Laws 1927, became effective, that is still the membership
of your board under that law, but the board will exercise
the powers and operate under the provisions of that law
whether a single or a joint district, as held in XVII Op.
Atty. Gen. 211.

I think the superintendent's opinion you referred to does
not conflict with this construction.

TLM
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Criminal Law—Inquests—Object of coroner's inquest if
to obtain evidence for discovery of guilty person.
-  Sec. 366.01, Stats., is mandatory, but inquest need not
be held if guilty party has already confessed, is found
guilty, and is sentenced.

Discretion in district attorney as to whether to hold
inquest is not as broad as discretion that coroner had at
common law.

June 25, 1929.
Earl F. Buelow,

District Attorney,
Racine, Wisconsin.

You have submitted the following questions:

"1. Under sec. 366.01 is it necessary for a district attor
ney to order the coroner to hold an inquest under circum
stances where murder or manslaughter has been committed
and the guilt clearly determined by written confession of
the guilty person and by statements of witnesses, of which
a stenographic report is preserved, so that the cause of
death and the person responsible therefor are known beyond
doubt to the district attorney? (Assume in such question
that the district attorney orders the coroner to impanel a
jury for a view of the dead body before burial.)

"2. Are the provisions of sec. 366.01 mandatory so that
an inquest must of necessity be held for every death from
the circumstances of which the district attorney has good
reason to believe that murder or manslaughter has been
committed, or, has the district attorney the same discretion
as to the necessity of an inquest as was vested in coroners
at common law?

"3. Is it not the purpose of the statute to provide a
method of discovering the guilty person?"

Sec. 366.01, Stats., contains the following:

"Whenever the district attorney shall have notice of the
death of any person within his county and from the cir
cumstances surrounding the same there is good reason to
believe that murder or manslaughter has been committed,
he shall forthwitn order and require the coroner or some
justice of the peace therein to take an inquest on the view
of the dead body of such person * *

This provision confers upon district attorneys a duty
which formerly devolved upon the coroner. I speak of the
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duty to decide when an inciuest is necevssary. The duty
which the district attorney is here required to perform
depends upon the construction and meaning of the statute
used by the lawmakers. The district attorney is required^
to order an inquest when from the circumstances sur
rounding the death of any person within his county there
is good reason to believe that murder or manslaughter has /
been committed.

Taking the language literally, it is broad enough to re
quire the district attorney to hold an inquest when the
deceased came to his death through murder or man
slaughter, although the guilty party has already confessed
and been sentenced. But in some cases it would be absurd

to hold an inquest under such circumstances unless it is
believed that others besides the one who confessed to the
guilt are implicated in the crime and that it is necessary to
hold an inquest for the purpose of securing further evidence
to determine the guilt of other parties.

It is generally conceded that the discretion which the
coroner had at common law has been somewhat narrowed

by the statutory provisions of the various states. It seems
to me that the discretion in the district attorney is not
quite as broad as it originally was with the coroner. It is
difficult to answer your first- question either j^es or no.
I note that the person who has confessed has not yet been
convicted or sentenced. It often happens that confessions

are repudiated. The circumstances surrounding a death
and all the evidence pertaining to the commission of the
crime it is well to make a record of for future use. It may

not be necessary to use it in all cases, but a district attorney
is the best judge as to whether there is a likelihood that
it may be used.

While the district attorney should not put the county to

any unnecessary expense in the holding of inquests when
they are not necessary, the presumption is that he acts in
good faith and I am reluctant to give a categorical answer
to your first question.
The answer to your second question is that sec. 366.01

is mandatory when, the district attorney has reason to be
lieve that murder or manslaughter has been committed and
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it is necessary to hold the inquest for the purpose of secur
ing evidence against all persons who may be guilty.

Answering your third question, I will say that the object

of an inquest is to seek information and to obtain and
secure evidence in case of death by violence or other un
timely means. Clark v. Calloway, 52 Ark. 361. The object
is to prevent the escape of the guilty. Jefferson County v.
Cook, 65 Ark. 557.

"* * * The object of an inquest is to seek informa
tion and to obtain and secure evidence in case of death by
violence, or other undue means, and thus to prevent the
escape of the guilty." 6 R.C.L. 1168.

Your third question may be answered yes. '
JEM

Appropriations and En'penditures—Agricidtiiral Experi
ment Association—If unexpended balance of agricultural

experiment association at close of year is equal to or less
than amount of fees and receipts it does not revert to gen

eral fund; if balance exceeds receipts excess reverts to gen

eral fund.

June 25, 1929.

Theodore Dammann,

Secretary of State.

The material facts presented in your letter of May 31
are as follows:

Under subsec. (1) sec. 20.61, Stats., an annual appropria
tion of five thousand dollars is made to the agricultural
experiment association. Certain moneys are received by
the association, which, under the provisions of sec. 20.78,
Stats., are paid into the state treasury, and are reappro-
priated to the association under sec. 20.785. You inquire
whether the appropriation made to the agricultural experi
ment association is a revolving appropriation, the balance
of which, on June 30, 1929, will not revert to the general
fund, by reason of the provisions of sec. 5, ch. 97, Laws
1929.

Sec. 20.61 provides in part, as follows:
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"Thei'e is appropriated from the general fund to the
agricultural societies enumerated in this section, but to be
disbursed from the state treasury only when necessary to
pay actual claims duly audited by the secretary of state, as
follows:
"(1) Annually, beginning July 1, 1913, five thousand

dollars to the Wisconsin agricultural association, * * *,
On June thirtieth of each year the secretary of said associa
tion shall make and transmit to the secretary of state a
sworn statement of all receipts and disbursements thereof
during the preceding year."

Sec. 20.78 provides that appropriations made by law
from state revenues for any society or association receiving
state aid are made upon the express condition that such
society or association pay all moneys received by it into the

state treasury within one week of receipt.
Sec. 20.785 provides:

"All moneys paid into the state treasury by any institu
tion, society or association, receiving state aid, which are
paid into the state treasury pursuant to sec. 20.78, and not
required to be paid into the general fund previous to May
1, 1919, are reappropriated therefrom for the use of the
institution, society or association, so paying its receipts into
fhe state treasury."

It will be noted that the legislature has made two specific
appropriations to the agricultural experiment association—

a definite appropriation of five thousand dollars made by
subsec. (1), sec. 20.61, and an appropriation of all moneys
received by the asspciation made by sec. 20.78 and sec.
20.785. /

Sec. 5, ch. 97, Laws 1929, provides in part, as follows:

"All appropriations oi* balances of appropriations for the
fiscal year ending June thirtieth, 1929, or any earlier period,
remaining unexpended and unencumbered at the end of
this fiscal year, except revolving appropriations * * *
shall revert to the fund from which appropriated."

Under this section an unexpended balance of an appro

priation on June 30 of this year reverts to the general fund,
except in the case of a revolving appropriation. The term
"revolving appropriation" is not defined either in ch. 97,
Laws 1929, or in any other statutory provision.
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Reference to the provisions of eh. 20, Stats., discloses
that there are three distinct types of appropriations: (1),
an appropriation of a specific amount annually; (2), an
appropriation of a specific amount, and an indefinite
amount composed of fees and receipts made by one sub
division of the statutes; and (3), an appropriation of a
specific amount by one section of the statutes, and an ap
propriation composed of fees and receipts made by sees.
20.78 and 20.785, Stats.
The first type of appropriation clearly is not a revolving

appropriation. The same is true of the second type of
appropriation. The third type of appropriation may prop
erly be denominated a mixed appropriation, divisible into
two distinct parts. That part of such appropriation which
provides a definite sum of money, stands upon the same
basis as the first type of appropriation and is not a revolv
ing appropriation. That part of the appropriation which
makes available the fees and receipts is a revolving appro
priation.
In view of the character of the third type of appropria

tion it is imperative that two separate accounts be set up
for such appropriation. A separate account must be kept
of the specific amount appropriated, and a separate account
for the appropriation derived by fees and receipts. The
disbursing officer must determine the account to be charged
in the case of a disbursement and so advise the secretary
of state.

It is, of course, clear that the disbursing officer of an
association will direct the secretary of state to charge all
disbursements to the account derived from the specific ap
propriation until that fund has been exhausted. Subse
quent disbursements will then be charged against the appro
priation derived through receipts and fees.

It has been the practice of the secretary of state in the
past to keep a single account for a mixed appropriation.
As to unexpended balances remaining on June 30 of the
current year, it is impossible for the secretary of state to
determine which part of the balance was derived from
receipts and fees and which part was derived from the
specific appropriation. However, in view of the fact that
the disbursing officer had the power to designate the amount

23
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to which any particular disbursement might be charged,
the unexpended balance of the account must be held to be
an unexpended balance of the amc ant derived through fees
and receipts, except, of course, Li those cases where the
amount of the unexpended balance exceeds the amount of
fees and receipts. In the latter case that part of the
unexpended balance which exceeds the amount of fees and
receipts must be held to be a portion of the specific appro
priation.

So far as the agricultural experiment station is con
cerned, if the unexpended balance available to this associa
tion on June 30 of this year is equal to or less than the
amount of fees and receipts, such balance will not revert

to the general fund. If such balance be in excess of the
amount of fees and receipts, such excess will, of course,
revert to the general fund.
SOA

Intoxicating Liquors—In view of repeal of ch. 165, Stats.

1927, state is no longer entitled to 10% of amount of license
fees collected after June 1, 1929, date of repeal of prohibi

tion law, but state is entitled to 10% of total amount of
license fees collected before June 1.

June 25, 1929.

Solomon Levitan,
State Treasurer.

You direct my attention to the provisions of sec. 165.31,
subsecs. (2) and (3), Stats. 1927, which provide as follows:

"It shall be the duty of the treasurer of each town, village
or city in the state, wherein a fee is collected for license
as herein provided, to remit to the state treasurer within
sixty days after such fee is collected, ten per cent of the
total amount collected."

"It shall be the duty of the state treasurer to require all
town, village and city treasurers to file as of July first in
each year, detailed statement of all license fees received by
him during the preceding year, and he shall collect the pro
portionate percentage due to the state."

You state that ch. 129, Laws 1929, repeals ch. 165, Stats.

1927, and you inquire whether the state is entitled to 10%
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of the total amount collected by the towns, cities and vil
lages for the year ending June 30, 1929 or whether the
state is entitled to 11/12 of the 10% of the total amount
collected, ch. 165 being repealed on June 1, 1929 and there
fore being in force only eleven months of the fiscal year
of 1929.

In view of the fact that ch. 165 was repealed on June 1,
it follows that the state is not entitled thereafter to receive
10% of the total amount of license fees for the sale of

nonintoxicating liquor collected thereafter, but the state
is ehtitled to receive 10% of all license fees that were col
lected prior to said date. I do not believe that this amount
would be 11/12 of 10% of the total amount collected during
the fiscal year ending June 30, 1929, as the license fees
collected in one month may be greater than those collected
in other months. The correct way to ascertain the amount

that the state is entitled to is to figure 10% of all the license
fees that were collected prior to June 1, 1929 during the
fiscal year.
JEM

Appropi'iations and Expenditures—Refunds—Corpora
tions—Secretary of state is not authorized to refund money
paid under sec. 226.02, Stats., by foreign corporation as
additional fee on basis of unauthorized capital.

June 26, 1929.
TriEODORE Dammann,

Secretan'y of State.
In your letter of June 4 you enclose copies of three

letters dated October 16, 1928 and May 16 and 24, 1929
from the N. C. C. A. Organization, requesting a refund on

fees of $1,100 paid by the above-named New Jersey corpor
ation, which is licensed to do business in Wisconsin, on
account of the recent decision of the Wisconsin supreme
court in the case of State ex rel. Borden Co. v. Dammann,
Secretary of State, 224 N. W. 139, in which the supreme
court held that the provisions of sec. 226.02, Wis. Stats.,
levying an additional fee on the basis of authorized capital
stock of a foreign corporation, is unconstitutional. You ask
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to be advised if, under the conditions mentioned, your de
partment would be authorized to make any refund upon
these fees. You do not so state in your letter, but I assume,
that the license fee was paid by the said corporation volun
tarily and without protest.

Under such conditions they cannot recover the money
from the state. But there is another reason why they
cannot recover. Sec. 20.06, Wis. Stats., which appropriates
a fund for the refunding of money paid into the state treas
ury in error, specifically provides that no such refund shall
be made except on the written approval of the governor, the
secretary of state, the state treasurer and the attorney
general.

It follows that your department is not authorized to make
any refunds, acting alone.
JEM

AgHculture—Feeding Concentrated commercial
feed as defined in subsec. (1) sec. 96.56, Stats., includes
concentrated commercial feed substances or materials which
furnish vitamin potency.

June 26, 1929.

Walter A. Duffy,

Commissioner of Agricidture.

You have directed my attention to subsec. (1), sec. 96.56,
Stats., which defines concentrated commercial feeds. You
state that you would appreciate an opinion on the follow
ing question:

"Should this definition be so interpreted as to include
under concentrated commercial feeds, substances or mate
rials which are claimed to furnish vitamin potency?"

You state that within the last few years large volumes
of such materials have been placed on the Wisconsin retail
markets and that additional amounts have been incorpor
ated into proprietary mixed feeds in order to supplement
and improve the nutritive qualities of the mixtures and
that up to the present time the sale of these products has
not been regulated, and no standards of quality have been
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established. On the importance of vitamin in nutrition you

quote from three nutritional authorities as follows:

"Henry and Morrison, in the 18th edition of 'Feeds and
Feeding' state, on page 71, 'Within the past few years
investigators have made some of the most important dis
coveries in the whole field of animal nutrition. They have
found that the classes of nutrients previously discussed—
proteins, carbohydrates, fats, and mineral matter—are not
all that is necessary to make a satisfactory ration. Just
as essential as these nutrients are certain compounds called
"vitamines", the composition of which is unknown.'
"Sherman, in the 3d edition of 'Chemistry of Food and

Nutrition', states on page 392 'Hopkins of Cambridge Uni
versity was the first to show clearly and convincingly that
normal nutrition requires some substance or substances
other than pure proteins, fats, and carbohydrates, and the
mineral elements, even when all of these are carefully
selected and fed in favorable quantitative proportions.'
"Mendel, in 'Nutrition', states on page 60, 'It is now

known that an important part in nutrition is played by
substances which are not identical with the long familiar
nutrients—the proteins, fats, carbohydrates and inorganic
salts—and which, despite the minimal amounts thereof pre
sent in the diet, are nevertheless indispensable for growth
and the maintenance of life. They have been called "acces
sory diet factors" or "vitamines." ' "

Said subsec. (1), sec. 96.56 provides:

"The term 'concentrated commercial feed,' as used in this
section shall include linseed meals, cottonseed meals, cocoa-
nut meals, oil meals of all kinds, gluten meals, pea meals,
gluten feeds, maize feeds, starch feeds, sugar feeds, molas
ses feeds, hominy feeds, cerealin feeds, distillers' grains,
dried brewers' grains, malt sprouts, alfalfa meal, dried
beet pulp, corn, wheat, rye, and buckwheat bran, middlings
or shorts, rice meals, oat feeds, barley feeds, corn and oat
feeds, dried blood, tankage, ground beef or fish scraps,
mixed feeds of all kinds, also condimental stock foods,
patented and proprietary stock foods claimed to possess
nutritive as well as medicinal properties, and all other mate
rials intended for feeding to domestic animals; but shall
not include hays and straws, the whole seeds nor the un
mixed meals made directly from the entire grains of wheat,
rye, barley, oats, Indian corn, buckwheat, sorghum, broom
corn, millet, and flax seed."

In an official opinion rendered by my predecessor, X Op.
Atty. Gen. 705, it was held that inorganic mixtures pre-
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pared for animal foods are "concentrated commercial feed
ing stuffs" within the purview of the above statute.

The definition of the term "concentrated commercial

feed" as above given in the statute is very broad and I am
of the opinion that your question must be answered Yes.
The general words used at the close of the enumeration
in the statute are broad enough to include all substances

intended for feeding domestic animals excepting those
specifically enumerated as exceptions.
JEM

Appropriations and Expenditures—Automobiles—Law
of, Road—Appropriation for purchase of digest of provi

sions contained in eh. 85, Stats., to be furnished free to
motor vehicle operators may be made.

June 27, 1929.
Highway Commission.

In your letter of June 21 you state that the senate high
way committee has directed you to request an opinion

relative to proposed legislation; that the committee desires

to introduce a bill making an appropriation sufficient to
purchase one and one-quarter million copies of a digest of
the provisions contained in ch. 85, Stats., these digests to
be fiTrnished free to motor vehicle operators, such digests
to be formulated and furnished to the state complete in
book form by a Mr. Abbott.

Then follows the question upon which you desire an
opinion, viz:

"Can the legislature make, an appropriation covering the
purchase of these booklets under the present law?"

Your question is answered in the affirmative. There is
no doubt but that the legislature may make the appropria
tion for the purpose set forth in your letter.
HAM
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Taxation—Compromise of Taxes—County officers named
in sec. 75.60, Stats., are not authorized to compromise taxes
on land on ground that assessed valuation as fixed by as
sessor and confirmed by board of review or where owner

has not pursued his remedy before board of review is in

fact excessive as compared with assessment of adjacent or
other land in assessment district.

June 27, 1929.
G. Arthur Johnson,

District Attorney,
Ashland, Wisconsin.

In response to your inquiry you are advised that in my

opinion the county officers named in sec. 75.60, Stats., are

not empowered by that section to compromise taxes on land
on the ground that the assessed valuation, as fixed by the
assessor and confirmed by the board of review, or where

the owner has not pursued his remedy before the board of
review, is in fact excessive as compared with the assess
ment of adjacent or other land in the assessment district.
Such fact, if it exists, does not make the assessment or the
tax illegal, and it is only where there is I'easonable ground

to believe that taxes are illegal that the officers referred to
are authorized to compromise them. See Op. Atty. Gen.
for 1910, 675, II Op. Atty. Gen. 818; X Op. Atty. Gen. 667;
XV Op. Atty. Gen. 205; XVIII Op. Atty. Gen. 92 (March
1, 1929).
FEB

University—Tuition—Chinese married woman whose

husband resides in China cannot establish independent resi
dence in state so as to be exempt from payment of nonresi
dent tuition fees at university.

June 27, 1929.

Regents of the University,

M. E. McCaffrey, Secretary.
Mrs. C—, a Chinese married woman, came to Madison

in September, 1927 from her home in China and joined her
husband, who was then a student in the university paying
the nonresident tuition fee; in September, 1928 she entered
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the university as a nonresident student, paying the non
resident tuition fee, her husband being still enrolled in the
university as a nonresident student and paying such fee
and she living with him in Madison until his departure for
China after concluding his work in the university in 1928;
her husband has returned to China where he now resides,

but she has remained here and has continued as a student

in the university; she now claims residence within the
state at Madison since September, 1927, and has asked for
exemption from the payment of the nonresident tuition fee;

she is not divorced or otherwise legally separated from her
husband.

Upon the foregoing statement of facts you inquire
whether Mrs. C— will be exempt from the payment of
nonresident tuition fee if she enters the university in Sep
tember, 1929.

The question is answered, No.

It is my opinion that the residence of Mrs. C— follows
that of her husband, which is China, and therefore that

she is and always has been a nonresident of the state and
is not exempt from the payment of the nonresident tuition
fee. XVIII Op. Atty. Gen. 199, 200 (April 18, 1929).
Sec. 6.015, Stats., contrary to the suggestion made as to
the effect thereof, in my opinion does not grant a Chinese
married woman the privilege of establishing her residence
in the state independently of the residence of her hu.sband.
FEB

Taxation—Netvspapers—Where description in list and

notice of sale of lands for taxes is "lots 51 and 52" assessed

to same owner, only one tract of land is described within
meaning of sec. 74.37, Stats., and printer is entitled to com
pensation for one description only.

June 27, 1929.

Arthur Thorson,
District Attorney,

Elkhorn, Wisconsin.
Referring to a published list and notice of sale of lands

for taxes where a certain description is "lots 51 and 52,"
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you inquire whether the printer is entitled to the statutory
compensation on the basis of two descriptions or only one.
The question has already been ruled upon by the attorney

general in XVII Op. Atty. Gen. 350 to the effect that if
the lots constitute one tract of land assessed to the same

owner the printer, under the provisions of sec. 74.37, Stats.,
is entitled to compensation for one description only.
FEB

Counties—Taxation—Tax Sales—Due notice of intention

of county board to sell tax certificates owned or held by
county at less than face value having been given as required
by sec. 75.34, subsec. (2), Stats., board may sell such certif
icates for varying percentages of face value thereof.

June 27, 1929.

Sam J. Williams,

District Attorney,

Hayward, Wisconsin.
Your question is: Where due notice of the intention of

the county board to sell tax certificates held by the county
at less than face value has been given as required by sub-
sec. (2), sec. 75.34, Stats., may the board sell some of such
certificates at a greater discount than others; in other
words, has the county board power to sell such certificates
at such prices as it can obtain for them?
The question, in my opinion, should be answered, Yes.
I can discover nothing in the language of the statute

which limits the power of the county board in the sale of
tax certificates owned or held by the county at less than face

value after the notice has been given as therein provided,
or which requires it to sell all such certificates at a uniform
percentage of the face value, and manifestly such a re
quirement would operate to the disadvantage of the county
in that it would in many cases prevent the realization by
the county of the best price that otherwise could be obtained
for some of the county's property represented by such cer
tificates.

FEB
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Automobiles—Law of Road—Courts—County court of
Eau Claire county fining person under city ordinance for
driving auto while intoxicated cannot, in addition, enter or
der prohibiting guilty party from driving automobile pur
suant to subsec. (4), sec. 85.22, Stats.; adjudication of guilty
must be under sec. 343.182 in order to bring subsec. (4),
sec. 85.22 into operation.

June 28, 1929,
W. C. Crocker, Jr.,

District Attorney,
Eau Claire, Wisconsin.

You state that in 1922 the city of Eau Claire enacted an
ordinance making it an olfense for a person to operate an
automobile while intoxicated and providing punishment by
fine of not more than $100 or by imprisonment in the county
jail not more than six months or both. You point out that
ch. 209, Laws 1927, confers upon the county court of Eau

Claire county limited criminal jurisdiction and exclusive
jurisdiction of offenses committed in violation of the city
ordinances of Eau Claire. You further state that in a re

cent case the county court imposed a fine for a violation of

the ordinance.

You ask whether, in addition to imposing such fine, the
county court may make and enter an order prohibiting the
guilty party from driving a motor vehicle for a period of
one year pursuant to the provisions of subsec. (4), sec.
85.22, Stats., as amended by ch. 66, Laws 1929, which pro
vides :

"Whenever any person is adjudged guilty of having
driven an automobile, motor vehicle, motor truck, motor de
livery wagon, automobile bus or other similar motor ve
hicle while intoxicated, the court or magistrate in addition
to imposing a fine or jail sentence, or both, may make and
enter an order prohibiting such person from driving any
motor vehicle of any kind for a period of not more than
one year from the date of the making of the order."

I agree with you that the question is to be answered in
the negative.

Said subsec. (4) was added to sec. 85.22 by ch. 430, Laws
1925. This office has ruled that the provisions of subsec.



Opinions of the Attorney General 363

(4), sec. 85.22 and the provisions of sec. 348.182 (amended
by ch. 66, Laws 1929), which latter prohibits a person from
driving- an automobile while intoxicated, must be construed
together, and that the former is an addition to the penalty

prescribed by the latter. XV Op. Atty. Gen. 12. See also
Degutes v. State, 189 Wis. 435, and XIII Op. Atty. Gen.
302.

In other words, authority to make and enter an order
prohibiting a person from driving an automobile under the

provisions of subsec. (4), sec. 85.22 exists in connection
with a conviction under sec. 343.182, but not in connection
with a conviction under a city ordinance.

FCS

Appropriations and Expenditures—Public Officers—Hor
ticultural Society—Wisconsin state horticultural society
cannot invest funds in bonds to provide income to carry
along life members.

June 28, 1929.

H. J. Rahmlow, Secretary,

Horticultural Society,
Madison, Wisconsin.

In your letter of June 28 you state that the Wisconsin

state horticultural society has a policy of life memberships
which are sold to horticulturalists for $10 each. During

the past this money has been used and you now find your
selves with several hundred life members to be carried along

without any income. You ask to be advised whether the

society may buy bonds from time to time as the money is
available until it equals the amount taken in from life
members. The interest from these bonds would pay the
cost of carrying the life members along each year.

Sec. 93.08, Stats., provides that the Wisconsin horticul
tural society is a body corporate with the general powers
and privileges of a corporation "so far as applicable."
While there seems little doubt that an ordinary private cor
poration would have power to carry out the plan presented,
yet, in the case of the corporation known as the Wisconsin

horicultural society, there are a number of statutory pro-
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visions applicable which in ray judgment negative the
existence of such a power by it.

Sec. 93.08 defines the duties of the society to aid in the
formation and maintenance of county and local horticul
tural societies, to promote the horticultural interests of the
state by holding meetings for discussion thereof, by the
collection and dissemination of information in regard to

the cultivation of fruits, flowers, and trees adapted to the
soil and climates of this state, the harvesting, packing,
storing and marketing of fruits and vegetables and in other
proper ways to advance the fruit and tree growing interests
thereof. For such purpose only this section authorizes the
society to take, hold and convey real and personal property.

Subsec. (2), sec. 20.61 makes an annual appropriation
to the society and further provides that all moneys received
by each and every person for or in behalf of the society
shall be paid within one week after receipt into the general
fund and are appropriated therefrom and added to the
appropriation. The appropriation is "for the execution of
its functions as provided in sections 93.08 and 93.09."

Sec. 20.78 provides, among other things, that all appro
priations made by law from state revenues for any society
or association receiving state aid are made on the express
condition that the society or association pays all moneys
received by it into the state treasury within one week of
receipt and conforms with the provisions of sec. 20.77, both
as to appropriation of its own receipts and as to appropria
tions made by the state from state revenues.

Subsec. (6), sec. 20.77 provides, among other things,
that no appropriation shall be available for any other pur
pose than" that for which it is made unless otherwise
specifically provided by law.
Under the above cited provisions it is my opinion that the

society cannot pursue the plan which you outline.
FCS
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Public Officers—School Districts—School Board Meet
ing—School laws governing board of education of city of
Superior at present time are found in sec. 87, ch. 425, Laws
1927 (sees. 40.50 et seq., Stats.), and such other general
school laws as apply to schools.

If at legal meeting of board, quorum being present,
majority of votes were in favor of motion, motion carried,
but if no appeal was taken from chairman's ruling that it
was lost, ruling probably became effective through acqui
escence in decision.

June 29, 1929.
John Callahan, State Superintendent,

Department of Public Instruction.
I am handed your letter of May 16, in which you ask for

an opinion on two questions submitted by Secretary L. A.
Nichols of the board of education of the city of Superior.
Mr. Nichols's letter reads in part:

"At a meeting of our board of education held last evening
I was directed to request you to obtain an opinion from the
attorney general as to what law governs the board of
education of the city of Superior at the present time. We
have copies of the opinion by Ralph M. Hoyt, deputy attor
ney general, dated July 31, 1922, but since that time as you
know our board of education has become elective as to
seven members together with a representative of the city
commission. There seems to be a doubt in the minds of the
members as to just what law governs them at the present
time."

That is a rather big question and rather a dangerous one

to attempt to answer with exactness and certainty because
I do not think there is any law on the subject that professes
to be complete and exclusive of all other provisions.

The title to ch. 425, Laws 1927, which is the so-called
general revision chapter of the school laws of that year,
says that it is

"An Act to revise and codify chapters 39, 40 and 41 of
the statutes relating to public schools, and various sections
of the statutes relating to said subject."

It will be noticed that does not profess to be complete or

exclusive only as to the chapters and sections referred to.
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Sec. 1 of the act revises six specified sections and renumbers
them sec. 14.57 and subsections thereof.

It then goes on amending certain sections or subsections
as there specified.

Sec. 163 of the act, which is at the close of the chapter,
says:

"All sections and parts of sections now contained in
chapters 39, 40 and 41 of the statutes which are not men
tioned or treated in this act shall remain unaffected by
this act."

It does not say that no other laws shall apply to such
schools so I do not think it would be safe for this office
to attempt to specify or name all of the laws that would
apply to the schools at Superior.

That was attempted to be done by Mr. Hoyt in the
opinion referred to, XI Op. Atty. Gen. 591, but as it appears
in the decision of State ex rel Baxter v. Carlson, 184 Wis.
233, he did not have in mind subsec. (4), sec. 63.12 of the
commission law which controlled in Superior.

I think the principal laws relating to the form of school
government in Superior at the present time are those found
in sec. 87 of chapter 425, Laws 1927, which are found in
sees. 40.50 et seq., Stats., if it can be said that such schools
are "as nearly uniform as practicable" within the pro
visions of sec. 3, art. XI, Const.

Opinion is also asked on the following question.
"At a meeting of the board six members are present.

The following resolution is presented:
"Whereas the board in April 1928 adopted a salary sched

ule that places teachers on permanent tenure after a period
of probation. ^ . . . ,

"Resolved, that the former practice of requiring teachers
each year to sign new contracts be discontinued in the case
of teachers who have been granted positions in the sched
ule under the permanent tenure clause; that annually in
April the board shall adopt and include in its minutes, a
complete list of all teachers with their new salaries effec
tive for the ensuing year. o j

"On a motion to adopt the ayes are 4 and the noes 2 and
the motion was ruled lost. In the absence of any local rule
requiring a special vote, was the ruling correct?"
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Assuming that the board was a legal board and acting at
a legal meeting, six members would be a quorum for the
transaction of business and a majority of the votes of that
quorum would carry any motion except in cases where
some specific law requires a majority of all the members
of the board to adopt a particular kind of motion. So I do
not see how there could be any question about the chair's
ruling being incorrect because the majority of the quorum
present was in favor of the motion but under the usual

rules for parliamentary bodies, unless an appeal was taken
from the ruling of the chair that ruling might become effec
tive as being acquiesced in by the board.
TLM

Fish and Game—Nonresident fisherman over sixteen

years of age who fishes with hook and line in inland waters

violates sec. 29.09, Stats., although he has no fish in his

possession.

June 29, 1929.
Conservation Commission.

You have forwarded to this department a copy of a
letter from John P. McEvoy, assistant district attorney of
Kenosha county to chief game warden McKenzie, in which
he directs your attention to the provisions of sees. 29.14 and

29.09, Stats., and asks for an interpretation of its pro
visions. You have asked for an opinion as to whether both

of these laws will apply to a nonresident fisherman who
is caught fishing with hook and line in inland waters but

has no fish in his possession.
Sec. 29.09, subsec. (1), contains the following:

"Except as expressly provided, no person shall hunt with
a gun any wild animal, or trap or fish any game or game
fish unless a license therefor has been duly issued to him
which shall be carried on his person at the time and shall
be exhibited to the state conservation commission or its
deputies on demand. * * *"

Sec. 29.14, subsec. (1) and (2), contains the following:

"Any person, other than nonresident males over the age
of sixteen years, may without a license take, catch or kill
with hook and line fish of any variety, subject to all other
conditions, limitations and restrictions prescribed in this
chapter."
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"Any nonresident over the age of sixteen years shall
have the rights of a resident to take, catch or kill fish of
any variety with hook and line in outlying waters; but not
in inland waters unless a license has been duly issued to
him * *

The terms "trap" or "fish" used as verbs are not spe
cifically defined in ch. 29, containing the fish and game
laws. The word ''hunt" is defined to be broad enough to

include shooting at, pursuing, catching or killing any wild
animals. The word "fish" used as a verb is defined in

Funk and Wagnalls College Standard Dictionary to mean
"to catch or try to catch fish in (any body of water)" or
"to catch (fish or any object) in or under water."
The word "trap" used as a verb is defined in the same

dictionary to mean "to catch in a trap; ensnare" and,
secondly, "to set traps for game."
I am of the opinion that a nonresident fisherman over

sixteen years of age who is caught fishing with hook and
line in water, with no fish in his possession is fishing in
violation of this law.

JEM

Dairy and Food—Soda Water—Intoxicating Liquors—
Town and village boards and common councils have power

to grant licenses for sale of nonintoxicating liquor. Defini
tion of "nonintoxicating liquor" is same now as it was prior
to repeal of prohibition act, ch. 165, Stats. 1927.
Under ch. 96, Laws 1929, license must be obtained for

sale of soda water beverages from dairy and food com
missioner.

"Soda water beverages" is defined in subsec. (8), sec.
98.12, Stats.
Town, city or village has no right to grant license for

sale of soda water beverages.

June 29, 1929.

Francis J. Golden,

District Attorney, •

Merrill, Wisconsin.

You inquire whether or not towns, cities and villages
can grant licenses for the sale of nonalcoholic beverages
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and soda water beverages and you say you think that towns,
cities and villages have no power to issue such license.
As it is not the duty of the district attorney to advise

towns, cities and villages this perhaps should not be an
official opinion, but we are having so many inquiries in
regard to this same subject that I am going to make it
official.

In the first place sec. 20.126, Stats. 1927, appropriating
a sufficient sum to provide for the payment of salaries of
•the prohibition commissioner, his deputies and employes
and other expenses, subsec. (6), sec. 363.02, which provides
for the search and seizure of any liquor unlawfully pos
sessed and other things pertaining to liquor, and ch. 165,
known as the prohibition act, have all been repealed by ch.
129, Laws 1929, but in ch. 129 a new subsection is added
to sec. 66.05 and five new sections are added to the statutes.

Subsec. (9) par. (a), sec. 66.05, which you will find set
out in ch. 129 of the laws of 1929, reads as follows:

"Each town board, village board and common council
shall grant licenses to such persons as they deem proper
for the sale of nonintoxicating liquors to be consumed on
the premises where sold and to manufacturers, wholesalers,
retailers and distributors of nonintoxicating liquors, for
which a license fee of not less than five dollars nor more
than fifty dollars, to be fixed by the board or council, shall
be paid, except that where nonintoxicating liquors are sold,
not to be consumed on the premises, the license fee shall be
five dollars. Such license shall be issued by the town, vil
lage or city clerk, shall designate the specific premises for
which granted and shall expire the thirtieth day of June
thereafter. The full license fee shall be charged for the
whole or a fraction of the year. No such liquor shall be
manufactured, sold at wholesale or retail or sold for con
sumption on the premises, or kept for sale at wholesale or
retail, or for consumption on the premises where sold with
out such license."

This section, with the exception of a few changes in
phraseology, is identical with sec. 165.31, Stats. 1927. Both
sections refer to nonintoxicating liquors. Subsec. (13), sec.
165.01, Stats. 1927, reads as follows;

"The words 'nonintoxicating liquor' include all liquors,
liquids or compounds, whether medicated, proprietary,

24
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patented, or not and by whatever name called, fit for use
for beverage purposes, containing alcohol in any degree,
not defined to be 'intoxicating liquors.' "

And also this was repealed by ch. 129, Laws 1929, and the
term as used in subsec. (9) (a), sec. 66.05, set out above,

is not now defined by statute. We must presume that the
legislature intended to carry over into the new statute the
definition of the term as contained in subsec. (13), sec.

165.01, Stats. 1927. This does not, however, enlarge the
scope of the licensing power of a city, town or village and
under the decision in the City of Milwaukee v. Meyer, 224

N. W. 106, does not confer the power to enact an ordinance
requiring a license for the sale of soda water beverages.
Oh. 96, Laws 1929, creates a new subsection to wit: sub

sec. (10), sec. 98.12, under ch. 98, entitled "Dairy, Foods
and Drugs." Said subsection reads in part as follows:

"No license under section 165.31 shall be necessary for
any person, firm or corporation licensed under this section
to manufacture or deal in soda water beverages * *

Stating the propositions discussed now clearly and suc

cinctly, the conclusion is as follows: A town, city or village
has the right to grant licenses for the sale of nonintoxicat-
ing liquors. What nonintoxicating liquors are is a question
of fact.

The chief chemist for the dairy and food commission
informs me that one nonintoxicating liquor is near beer.

The term "soda water beverage" is defined by statute under
the chapter, "Dairy, Food and Drugs." Subsec. (8), sec.
98.12 reads as follows:

"The term 'soda water beverage' as used in this section
means and includes all such beverages commonly known as
soft drinks, as soda water, carbonated or uncarbonated or
sweetened and flavored, and mineral and spring waters,
carbonated or uncarbonated; and shall not include strong,
spirituous, vinous, malt, ardent or intoxicating liquors."

The chief chemist for the dairy and food commission
informs me that the following are soda water beverages,

to wit: Green River, Cocoa Cola, Orange Crush, Lemon
Crush, Lime Crush, Blue Bird, Orange Squash, Lemon Pop,
Lemon Soda Water, Orange Pop, Orange Soda Water, Lime
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Soda Water Strawberry Soda Water or Pop, Raspberry

Soda Water or Pop, Ginger Ale, Cream Soda, Brown Pop,
Root Beer, and Sarsaparilla.

This department has already held in an opinion to the
district attorney of Winnebago county on June 8* that
under the decision of City of Milwaukee v. Meyer, 224 N.

W. 106, a town, city or village has no power to enact an
ordinance requiring a license for the sale of soda water
beverages.

JWR

* Page 314 of this volume.
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Counties—Municipal Borroiving—Private citizens have
no power to borrow money for county and cannot thereby

impose obligations on county to repay them.

July 2, 1929.

Martin Gulbrandsen,
DistHct Attorney,

Viroqua, Wisconsin.
Replying to your letter of June 20, it is the opinion of

this office that private citizens have no power to borrow
money for the county and cannot thereby impose any obli
gation on the county to repay them.

FCS

Education—County Normal Schools—Public Officers—
County Normal School Board—Subsec. (2), par. (c), sec.
20.31, Stats., requires approval by state superintendent of
qualifications of proposed principal of county normal school
to give validity and binding force to contract of employment
between county normal school board and such party.
Member of county normal school board who deals in

school books violates sec. 40.14, Stats.; he is not thereby dis
qualified from holding office but is liable to removal from of

fice therefor.

July 6, 1929.

James R. Durfee,
District Attorney,

Antigo, Wisconsin.
1. You ask whether the approval by the state superin

tendent of the qualifications of a proposed principal of a
county normal or training school is essential to the validity
and binding force of a contract of employment between the
county normal school board and such party.

This office is of the opinion that the answer is in the af
firmative under those provisions of subsec. (2), par. (c),
sec. 20.31, Stats., to the effect that the salaries paid to each
teacher and the qualifications for teachers in such schools
"shall be approved" by the state superintendent.
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2. You also ask whether a member of a county normal

school board who is a dealer in school books is thereby dis
qualified from holding such office.

This office has ruled that under the provisions of sec.
40.14, Stats., a member of a school board may not lawfully

engage in the business of selling text books as a dealer. XII
Op. Atty. Gen. 71. Such member would be subject to the
penalty imposed by the statue for violation thereof, but he

would not, by his act, be ipso facto disqualified to hold the of
fice. Under the express terms of the statute he would be
liable to removal from office therefor.

FCS

Bridges and Highivays—Eminent Domain—Condemna
tion—County highway committee has authority to make
relocation of county trunk highway and to institute con
demnation proceedings under provisions of sec. 83.07,
Stats., without state highway commission's first having or
dered relocation under sec. 83.08; but committee must have

approval of state highway commission on relocation of
county trunk highway which is portion of county system of
county trunk highways selected by county board and ap
proved by highway commission under subsec. (6), sec.
83.01, Stats.

July 6, 1929.

Martin Gulbrandsen,

District Attorney, .
Viroqua, Wisconsin.

You ask whether, in view of sec. 83.08, Stats., a county
highway committee has authority to make relocations of
county trunk highways and to institute condemnation pro
ceedings under the provisions of sec. 83.07 Stats. This of
fice has earlier answered this question in the affirmative.
XII Op. Atty. Gen. 466, XV Op. Atty. Gen. 340. See also
XIV Op. Atty. Gen. 311. These rulings are adhered to

Sec. 83.08 is coercive and requires the county highway

committee to acquire land by condemnation if necessary on
the order of the state highway commission ordering the re
location. Subsecs. (2) and (3) of sec. 83.07, however,
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clearly grant the authority and provide for initiatory action
by the county highway committee.

It will be noted further, however, that a relocation of any
portion of the system of county trunk highways that has
been selected by the county and approved by the state high
way commission, as provided in subsec. (6), sec. 83.01, must
be approved by the state highway commission. See XV
Op. Atty. Gen. 340.

FCS

Education—Sec. 18, art. I, Wis. Const., prohibits payment
of salaries by city school board to physical education teach
ers whose work is performed only in parochial schools.

July 8, 1929.

John Callahan, State Superintendent,
Department of Public Instruction.

The material facts presented in your letter of June 28
are as follows:

Representatives of four parochial school parent teacher
associations have requested the school board of the city of
Green Bay to furnish to the parochial schools a physical edu
cation teacher or teachers for the school year of 1929-1930.
There is no available space in the public school buildings
where the parochial pupils may be taught. Such instruction
must be given by the physical education teacher or teach
ers in the parochial schools. You inquire whether the
school board of the city of Green Bay has the power to pay
the salary of such teacher or teachers.
Your question is answered in the negative. Sec. 18, art.

I of the constitution of the state of Wisconsin provides as
follows;

"The right of every man to worship Almighty God ac
cording to the dictates of his own conscience shall never be
infringed; nor shall any man be compelled to attend, erect
or support any place of worship, or to maintain any min
istry, against his consent; nor shall any control of, or inter
ference with, the rights of conscience be permitted, or any
preference be given by law to any religious establishments
or modes of worship; nor shall any money be drawn from
the treasury for the benefit of religious societies, or religious
or theological seminaries."
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It will be noted that the fourth clause of the section of
the constitution quoted declares, in effect, that no money
shall "be drawn from the treasury for the benefit of religious
societies, or religious or theological seminaries. The word
'treasury" in this clause undoubtedly refers to the state
treasury. It must not be forgotten, however, that the schools
of the city of Green Bay are in part supported by state aid
(sees. 20.245 and 20.26), which is paid out of the state
treasury. The word "seminary" includes institutions of
learning or education of different grades, and clearly com
prehends parochial schools. It is clear that the expenditure
of money for salaries for physical education teachers in the
parochial schools is violative of sec. 18, art. I of the consti
tution of the state of Wisconsin. As Justice Cassoday, in
State ex rel. Weiss v. District Boa/rd, 76 Wis. 177, 215,
pointed out, "The thing that is prohibited is the drawing
of any money from the state treasury for the benefit of any
religious school."
SOA

Criminal Lanv—Fish and Game—In criminal case where

defendants were discharged and case dismissed before they
were placed in jeopardy, they may be rearrested and prose
cuted for same offense for which they had previously been
arrested.

July 8, 1929.
Conservation Commission.
In your communication of June 27 you state that on the

24th day of May, 1929, in Oneida county, three men were
trailed into an old farm place located between Rhinelander
and Eagle River and found inside an old milk house sorting
and bartering fifty-five illegal beaver skins and a number of
illegal muskrat skins; that upon coming alongside of this
milk house the warden heard one of the men say to one of
the other fellows in the milk house: "I will give you eleven
dollars for this one;" that the game warden then pushed
the door open and the beaver hides lay before him and he
said to these men, "I guess I will take them all." Two of the
fellows said, "You've got us," and tried to influence the
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warden to let them go, and the other man offered to pay
them $1200 for the beaver skins provided they would re
lease them.

You state that the farm upon which the milk house
was located did not belong to any of the defendants in the
action, nor did they have any lease or control of it in any
way; that it belonged to a Polish farmer living in that sec
tion who had nothing to do with these furs. These three
men appeared in Rhinelander, in the Rhinelander municipal
court, before Judge Neil McEachin, and their case was set
for trial on June 13. On the day of the trial Judge Mc
Eachin was unable to appear, and County Judge H. F. Steele
took the bench in his place. You enclose a copy of the pro
ceedings with your letter. The defendants, by their at
torney, moved to suppress the evidence secured by the game
warden in the milk house, claiming that it was an illegal
search. After Game Warden Riebe had been sworn in by

the defense, as an adverse witness, and Warden Hayber by
the state. Judge Steele ruled that none of the evidence se
cured by the search could be brought against the defendants,
and granted the defendants' motion to suppress the testi
mony.

You ask to be informed if an appeal can be taken from
this judgment or if the defendants in this case can be rear-
rested on the same charges. I know of no way of appealing

this matter to a higher court as nothing was done except
the suppression of the evidence, the defendants discharged
and the case dismissed after the district attorney had in
formed the judge that he had no further evidence to present
against the defendants except that which had been pro
cured in the search as hereinbefore stated. But I see no

objections to the rearrest of the defendants, as they have not

been in jeopardy. The record clearly shows that the wit

nesses that were sworn were for the purpose of suppress
ing the evidence and not for the purpose of trying the de
fendant. This was a proceeding prior to the entry of the

plea which the record expressly states. The defendants
were not brought to trial; no jury had been sworn nor was
the jury waived; no witnesses had been sworn on the merits
of the case, and I am of the opinion that the defendants have
not been in jeopordy in this case, and therefore may be re-



Opinions of the Attorney General 377

arrested for the same offense if you believe that you have
sufficient evidence to convict them. The ruling of the trial
judge in suppressing the evidence seems clearly erroneous
as the defendants were not on their own premises, and be
sides the game warden heard their incriminating conversa
tion before he entered the milk house.
JEM

Agriculture — Counties — Agricultural Associations —
County agricultural association holding fair cannot receive
its state aid unless on or prior to May 1 it has filed with state
commissioner of agriculture its premium list as required by
sec. 20.61, subsec. (11), par. (a), Stats.

July 8, 1929.
W. A. Duffy,

Commissioner of Agriculture.
You say that you received a request for state aid from the

Burnett county agricultural society of Grantsburg, Wiscon
sin ; that it is your understanding that this fair received aid
during the calendar year 1920 but was denied aid several
years later because the legislature added par. (b) to sec.
20.61, subsec. (11), Stats. You state that Burnett county
has a population of 10,735 according to the last federal
census, and the county board designated the fair at Webster
as the fair to receive aid. You direct my attention to ch. 157,
Laws 1929, amending par. (b) to the effect that the popu
lation therein is placed at 10,000 instead of 12,000. This,
you assume, allows the fair at Grantsburg to receive state
aid in addition to the fair at Webster. You ask to be ad
vised, however, if the Grantsburg fair is entitled to aid for
the 1929 fair in view of the fact that par. (a) requires the
submitting of a premium list prior to May 1 of each year.
Par. (b), subsec. (11) as now amended by ch. 157, Laws

1929, reads thus:

"After July 1, 1925, state aid shall be paid to only such
counties as conduct fairs, and to but one society, board, or
association in any county which does not conduct a fair,
such society, board, or association to be designated by the
county board of such county, except that societies, boards,
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or associations in counties having a population of ten thou
sand or more according to the last federal census, which
have received aid hereunder for fairs held during the calen
dar year 1920 may, upon compliance with the conditions
prescribed by this subsection, continue to receive state aid
until otherwise provided by law. * * ♦"

In order to determine the answer to your question, it is
necessary to consider the provisions of par. (a) of said sub
section, which reads thus:

"To each county, and any such organized agricultural
society, association, or board in the state, eighty per
cent of the first first five thousand dollars actually paid
in net premiums and fifty per cent of all net premiums
paid in excess of five thousand dollars at its annual fair upon
live stock, articles of production, educational exhibits, agri
cultural implements and tools, domestic manufactures, me
chanical implements and productions, for which premium
lists have been submitted to the commissioner of agriculture
not later than May 1 of each year-, but no one premium so
paid shall exceed the sum of thirty-five dollars to a single
person, or seventy-five dollars for any township or other
group premium. No fair, association, or hoard shall receive
state aid unless its premium list, entry fee, and charges
shall have been submitted to the commissioner of agriculture
on or before May 1, and approved by him in writing both as
to premiums O'ffered, amounts to be paid, entry fees to be
charged, and all other charges for exhibiting."

I direct your special attention to the portions of the above
par. (a) which we have underlined, which specifically pro
vides that no fair association shall receive state aid unless
its premium list, entry fees and charges shall have been sub
mitted to the commissioner of agriculture on or before May
1 and approved by him in writing, etc.

And prior thereto it expressly states that the list shall
have been submitted to the commissioner of agriculture not
later than May 1 of each year. These provisions are specific
and unambiguous and there is no room for construction.
While the designation'of time in the statute may often be
declared directory merely, and when the act in question is
performed later than the date specified, it may still be valid.
In this case the mandate of the statute is directed specifically
to the date and it clearly appears that it was the intention
of the law makers to make the date of the statute a material
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part of its mandatory feature. The remedy for this situa
tion is with the legislature and not with the administrative
officers of the state. Under the present statute the Grants-
burg fair cannot receive state aid.
JEM

Indigent, Insane, etc.—Wisconsin General Hospital—Per
son may acquire legal settlement in local municipality al
though he is being treated at time in Wisconsin general
hospital at public expense.

July 8, 1929.

John A. Thiel,
District Attorney,

Mayville, Wisconsin.
You have submitted the substance of a letter from Judge

Naber, of your county, wherein he asks the following ques
tion:

If any member of a family is receiving treatment at the
Wisconsin general hospital at Madison and such treatment
is paid for by the county and the state, can that family ob
tain a settlement in the county in which they reside? In
other words, if a party has moved from Jefferson county to
Dodge county and is receiving treatment at the general
hospital at the expense of Jefferson county and the state of
Wisconsin, and he lives for a period of one year in Dodge
county has he acquired a legal settlement in Dodge county?

Sec. 142.01, Stats., reads as follows:

"A person having a legal settlement in any county in this
state who is afflicted with a deformity or ailment which can
probably be remedied or advantageously treated, if he or the
person liable for his support is financially unable to provide
proper treatment, may be treated at the Wisconsin General
Hospital at Madison."

In an official opinion given by this department in XIV
Op. Atty. Gen. 294, the history of this statute was consid
ered, and it was shown that the legislature carefully elimi
nated from the reviser's bill No. 9, S., session of 1923,
which proposed a change in this law, the word "indigent"



380 Opinions of the Attorney General

and substituted for the reviser's bill a substitute amend
ment. In the reviser's note it was stated:

"The main purpose of this amendment to the bill is to
eliminate the word 'indigent' which is considered objection
able in practical administration. The other changes are
ones of verbiage."

The treatment received under ch. 142 in the Wisconsin

general hospital at the expense of the state or municipality
is not intended to make the resident a pauper. It was the
purpose of the law makers to make it possible for any de
formed child or person in this state to receive such treat
ment, although the person liable for the support of such per
son was financially unable to provide for such proper treat
ment.

In sec. 49.02 (4), it is provided:

" ♦ ♦ * No residence of a person in any town, village,
or city while supported therein as a pauper shall operate to
give such person a settlement therein."

It is our opinion, therefore, that your question should be
be answered in the affirmative. A legal settlement may be
acquired, although the person is receiving treatment at the
expense of the state and local municipality in the Wisconsin
general hospital.
JEM

Indigent, Insane, etc.—PvMic Health—Qiuirantine—Med
ical attention of indigent person during quarantine is prop
erly chargeable to county where county system for relief of
poor obtains.

July 9, 1929.

Dr. C. a. Harper,

State Health Officer.

In your letter of May 11, 1929, you state that from a let
ter written to your department by the city attorney at
Bloomer, it appears that Mrs. "A", regarded as indigent,

contracted a light case of scarlet fever while employed at a
local boarding house. To relieve the boarding house of a
Quarantine upon one or more of its rooms, arrangements
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were made with Mrs. "A" to go to the home of "B", who
had a small son quarantined for the same disease. Neither
Mrs. "A" nor the boy was particularly ill, but during the
period of quarantine Mrs. "A" had a miscarriage, and the
city finally provided food and nursing care for her.
The district attorney at Bloomer maintains that as Chip-

pewa county is under the county system to relieve the poor,
it is for the county officials to furnish her care, rather than
the city of Bloomer.
You submit this question to this department with the sug

gestion that it is not unusual for a communicable disease to
cause abortion or miscarriage in a pregnant woman. While
it is true that such abortions and miscarriages occur from
the disturbance of the system in the severer cases, it never
theless may occur in the milder cases, with less frequency;
from a medical standpoint it is possible and probable that
scarlet fever brought on the miscarriage in this case. The
certainty of such fact, you believe, cannot be stated by any
medical man with absolute assurance.

Subsec. (10), sec. 143.05, Stats., provides, in part, as fol
lows :

"Expenses for necessary nurses, medical attention, food
and other articles needed for the comfort of the afflicted
person, shall be a charge against him or whoever is liable
for his support. Indigent cases shall be cared for at muni
cipal expense. If he is a legal resident of another munici
pality of this state, the expense of care shall be paid by such
municipality, or by the county where the county system for
the care of the poor has been adopted, when a sworn state
ment of such expense is sent to the proper officer within
thirty days after quarantine is removed. * *

It seems to us that the provision of the above quoted
statute clearly fits the case submitted. It is there stated
that medical attention shall be a charge, in indigent cases,
against the municipality, except in counties where the county
system obtains, in which case the county is to pay for it. As
Chippewa county is under the county system of the poor, the
medical aid furnished Mrs. "A" during the time of her
quarantine, both for the disease of scarlet fever and during
the time of her miscarriage, is a charge against the county.
JEM
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Taxation—Special assessments for construction of sewers
in villages, whether improvement certificates or bonds are
issued thereon, should be placed upon tax roll and, if not col
lected, returned delinquent in separate column and credited
as such; thereafter proceedings for collection and payment
thereof are taken as indicated in State ex rel. Donnelly v.
Hobe, 106 Wis. 411.

July 9, 1929.

Herman R. Salen,

District Attorney,

Waukesha, Wisconsin.
I am handed your letter of June 12, in which you say the

village of Menomonee Falls in 1926 constructed a sewer,
made special assessments therefor and issued special im
provement bonds on such assessments running for a period
of five years, payable in instalments. You say some of the
instalments have not been paid by the owners and were re
turned delinquent and you ask if the county treasurer is re
quired to credit the village treasurer on the return of such
delinquent taxes with the amount of the unpaid instalments
of special assessments.
I think your question is answered by the decision of the

court in the case of State ex rel. Donnelly v. Hobe, 106 Wis.

411.

That was a mandamus action by the holder of a special
improvement certificate against the county clerk to compel
him to pay over to such certificate holders the amount of
the special assessment which had been returned delinquent
and collected by him as county clerk. The evidence in that
case showed that it had been the custom of the city clerk to
add the special assessment to the general tax and return it
all in one lump sum to the county treasurer, who credited
all to the city and collected it all and applied it on the county
levy and, when that was done, it had been the practice of
the county treasurer or county clerk to certify to the city the
fact that it had been collected, and the city then paid the
improvement certificates out of the general fund. You will
notice that the court there held that the special assessment
was levied for the payment of these special improvement
certificates and under the provisions of the city charter it
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was required to be paid over to the holder of that certificate
when collected. While there was nothing in the special
charter as to how it should be returned if not paid, the court
there held it was required to be returned so separately, and
a separate tax certificate issued therefor and when the
money was collected, either by payment or by sale, that
money belonged to the certificate holder. While that was
a proceeding under the provisions of the special city charter
of Superior, yet the language as to the levy of the special as
sessment, issuance of improvement certificates or improve
ment bonds, the placing of the assessment on the tax roll
and its collection or return as delinquent if not paid and
for its payment on the certificate or bond when collected,
were very similar to the provisions of sec. 62.21, Stats.,
which apply to the collection of special assessments in vil
lages under the provisions of sec. 61,41, subsec. (4).

Under that decision I think if any such special assess
ment was not paid it should be returned as delinquent in a
separate column and the county treasurer would then credit
it as a special assessment and when collected it would belong
to the holder of the improvement certificate or improvement
bond for which it was assessed.
TLM

Criminal Law—Mortgages, Deeds, etc.—Sale of Mort
gaged Property—One who has taken possession of mort
gaged property with consent of ifiortgagee and orally prom
ised to take care of mortgage indebtedness and thereafter
sold such mortgaged property is not guilty under sec. 243.69;
that statute applies only to mortgagors. Neither has said
person committed any other crime by said transaction.

July 10, 1929.
Farnham a. Clark,

DistHct Attorney,
Menomonie, Wisconsin.

Under date of June 25 you have submitted the following
as a basis for an opinion:

"A" owns and is in the possession of certain personal
property which is mortgaged to "B" for the purpose of se-
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curing an indebtedness incurred at the time of making the
mortgage. "A", a farmer and mortgagor, sells his farm
and all his right, title, and interest in and to his personal
property, including the property mortgaged, to "G". "G"
takes possession of the mortgaged property. "B" consents
to the sale to "C" and "G" orally promises both "A" and "B"
that he will take care of the mortgaged indebtedness, but he

does not execute a new note or mortgage. During the ex
istence of the mortgage lien, "C" sells the property without
the consent or knowledge of "B" and undoubtedly with in
tent to defraud "B", the mortgagee.

Question (1). Has "C" committed any oifense under sec.
343.69 of the statutes relating to the sale of mortgaged
property.

(2) If he has not committed an offense under said sec.
343.69 has he violated any of the the criminal statutes of
our state?

Sec. 343.69, Stats., provides as follows:

"Any person having conveyed any personal property by
mortgage, who shall, during the existence of the lien or title
created by such mortgage, sell, transfer, conceal, remove or
carry or drive away said property or any part thereof, or
cause the same to be done, without the consent of the mort
gagee or his assigns and with intent to defraud, shall be
punished by imprisonment in the county jail not more than
six months or by fine not exceeding one hundred dollars."

This section has reference only to the mortgagor. From
the language used it is evident that the person meant therein

is the person who has conveyed the property by mortgage.
This being a criminal statute, the general rule of strict con
struction applies to it, and we will not be justified in extend
ing it to a person who has assumed to satisfy the mortgage,

but who has not conveyed the property by mortgage.
(1) Your first question, therefore, must be answered in

the negative.

(2) Answering your second question, we will say that
under the facts stated, we know of no crime committed by
"G". The parties have their civil remedies, but cannot
prosecute criminally.
JEM
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Fish and Game—Public Officers—Deputy sheriff or police
officer has no right to supervise seining of minnow nets in
inland waters, as required in sec. 29.32, subsec. (2), Stats.,
without special designation and authorization by conserva
tion commission.

July 10,1929.
Conservation Commission.

You state in your recent communication that you have had
numerous complaints from people in Lincoln, Marathon,
Taylor, Langlade and Oneida counties of illegal seining in

the trout streams by commercial minnow fishermen; that
these fishermen, in dragging their nets continuously over
the trout beds and trout holes, cause the trout to drive into

their nets, knocking off a considerable number of scales,

and after this happens, fungus forms on the trout and they
invariably die; that it also spoils the natural abiding places
of the fish and destroys good trout fishing generally.
You state that you have ordered your wardens not to su

pervise any netting in any of these trout streams unless
there should happen to be every good reason for doing so,
so in this manner your department has been able to curb the
activities of the commercial minnow fishermen and save the

streams.

You further state that a few days ago one your wardens
of Wausau came upon a group of these fishermen seining
Black Creek in Marathon county; that one of the individuals

so approached showed him a deputy sheriff star and claimed
that he was supervising the work and contended that he
had a right to do this as he was a deputy sheriff. The ques
tion submitted by you may be state as follows:
Has a deputy sheriff or police officer the right to supervise

fishing in this manner in any trout streams?

Sec. 29.32, Stats., contains the following:

"(1) No person shall set, use or operate any minnow
seine or minnow dip net in any of the waters of this state
for taking, catching or killing fish of any variety, other than
as specified in this section.
"(2) Minnow seines not exceeding forty feet in length

and five feet in depth, and minnow dip nets not exceeding
six feet in diameter may be used in all inland waters for
taking, catching or killing rough fish minnows for bait only;

25
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but not in any such waters, creeks or streams inhabited by
trout or in which trout have been planted, or in Turtle creek
in Walworth and Rock counties, unless supervised by the
state conservation commission or its deputies."

It will be noted that the latter part of the last paragraph
says—"unless supervised by the state conservation commis
sion or its deputies." The question confronting us, there
fore, is: Is a sheriff and deputy sheriff or a police officer
included in the term "state conservation commission or its

deputies"?
The deputy sheriff in question who claims to be supervis

ing the seining, as given in the above statement of facts, un
doubtedly based his authority on the provision of sec. 29.07,
which reads thus:

"All sheriffs, deputy sheriffs, coroners, and other police
officers are ex officio deputy conservation wardens, and shall
assist the state conservation commission and its deputies
in the enforcement of this chapter whenever notice of a
violation thereof is given to either of them by the commis
sion or its deputies."

While the question is not entirely free from doubt, still I

believe a correct construction of our statute, in view of the
manifest purpose of all its provisions, must lead to the con
clusion that the supervising of this seining must be done by

the state conservation warden or his deputies, meaning the
deputies appointed by the commission or designated by it,
and not ex officio deputy conservation wardens. Any other
interpretation would lead to the absurd result that police
officers and sheriffs could supervise the seining although the

policy of the commission would be not to permit such sein
ing; and it would be an easy matter to circumvent the stat
ute in that violators might secure the appointment as depu
ties and then claim to act throughout the state under this
statute. Your question must, therefore, be answered in the
negative, unless such deputy sheriff or police officer has been
especially designated and authorized by the commission to

do such work.

JEM
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Public Health—Cemetery Associations—Under ch. 157,
State., particularly subsec. (9), par. (b), sec. 157.11^
moneys for perpetual care of graves constitute trust funds
and are required to be kept in special account by municipal
treasurer receiving same.
Under facts stated, Woodlawn Cemetery Association, be

ing merely lessee of municipal cemetery of city of Shawano,
cannot, under sec. 157.11, subsec. (9), par. (b), recall per
petual care funds deposited by said association with treas
urer of city of Shawano.

July 10,1929.
R. H. Fischer,

District Attorney,
Shawano, Wisconsin.

You state that on March 1, 1910 the city of Shawano en
acted an ordinance designating certain grounds as a muni
cipal cemetery and authorizing the mayor and city clerk
to lease the cemetery for 99 years to the Woodlawn Ceme
tery Association, which had just been organized. The lease
was made and under it the cemetery association was given
full power of general supervision over the cemetery with
the right to care for and preserve the same, subject to such
special provisions as might be made from time to time by
ordinance of the city of Shawano. All moneys from the
sale of lots as well as for the care thereof were to be paid
to the cemetery association and the latter was given power
to fix the price of burial lots, subject to the approval of the
city council. All rules and regulations made by the ceme
tery association were required to be submitted to the city
council for approval. The city retained the fee to the lands
and all deeds were thereafter executed by the city to the
purchasers of burial lots. A city ordinance provided that
all deeds should contain a provision giving the ctiy full
jurisdiction and supervision over the cemetery grounds,
subject to the lease to the Woodlawn Cemetery Association.
The city reserved the right to cancel the lease.
From various sources the association has from time to

time received money for the perpetual care of lots and
graves and deposited the same with the city treasurer. City
ordinance No. 238, enacted January 6, 1925, required all
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purchasers of lots, residents of the city, to pay to the treas
urer of the cemetery association, for perpetual care of such
lots a sum equal to 25^ per square foot in addition to the
purchase price of the lot. Prior to this the cemetery as
sociation collected from the estates of decedents and from
others funds in various amounts for the perpetual care of
lots and graves.

Before stating the questions submitted a word is in order
relative to statutory authority for leasing a municipal ceme
tery to a cemetery association. In 1910, when the instant
lease was made, it appears that there was no statute author
izing such leasing. In 1913, however, by ch. 79, Laws 1913,
creating subsec. 2, sec. 1450 of the statutes, an authorizing
and validating statute was enacted. Its provisions, quot
ing from Stats. 1921, were:

"Any city, village, or town may lease any and all grounds
which it may own, for cemetery purposes, to any incorpor
ated cemetery association for the purpose of preservation
thereof, and may enter into any contract for the purpose
of permitting such association to use any funds of said city,
village, or town, belonging to such cemetery fund from the
sale of lots or otherwise, under the supervision of said ceme
tery association, in such manner as they may deem for the
best interests of the said city, village, or town, in the pres
ervation and care of the cemetery grounds aforesaid, and
that all leases and contracts heretofore made by any city,
village, or town for the said purpose are hereby declared
valid, and that said city, village, or town shall reserve the
right in all leases and contracts made for said purpose, to
revoke such lease or contract for any cause they may deem
proper."

Ch. 448, Laws 1923, made a complete revision of the stat
utes relating to cemeteries, and, by sec. 109 of said ch. 448,
sec. 1450, Stats. 1921, was revised to be part of subsec.
(4), sec. 157.11, Stats. The provisions of the latter so far
as material here, quoting from Stats. 1927, are:

^ municipality may lease a municipal ceme

tery to a cemetery association for preservation and may
contract to permit the association to use cemetery funds
therefor. Such leases and contracts may be revoked at will
by the municipal board."

Q. 1. Is it the duty of the city of Shawano to preserve
in a separate fund the funds for perpetual care deposited
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with it by the Woodlawn Cemetery Association under sub-
sec. (9), par. (b), sec. 157.11, Stats?

Subsec. (9) (b) of sec. 157.11, Stats., as amended by chs.
65 and 196, Laws 1929, provides:

"Money received by an association for perpetual care
shall be invested as provided in section 231.32, or in such
other manner as may be approved by the county judge of
the county or adjoining counties wherein the cemetery is
located, or it may be deposited with the treasurer of the mu
nicipality nearest such cemetery, and such municipality
shall pay said association annually interest on sums so de
posited of not less than four per cent per annum. Deposit
shall be made and the income paid over from time to time,
not less frequently than once each year, and receipts in trip
licate shall be given, one led with the clerk of the munici
pality, one with the association and one given to the person
making the deposit. Deposits shall be of five dollars or
multiple thereof. Records and receipts shall specify the lot
for the care of which the deposit is made. Reports of
moneys received for perpetual care shall be made annually
by the trustees of such association to the county judge on
the first day of July in each year. Failure to file such re
port for sixty days shall subject such trustees to a forfeit
ure of not less than ten nor more than twenty dollars, to be
enforced as provided in chapter 288 of the statutes. Such
trustees may also be cited to file such report by such judge
and the expense of serving the citation shall be paid by such
trustees and disobedience of such citation may be enforced
as a contempt. This subdivision shall apply to all organi
zations that maintain cemeteries except municipalities, but
shall not be effective in counties having population of one
hundred and fifty thousand or more, except as to cemeteries
wholly within fourth class cities."

Prior to the revision of 1923 the provisions relating to
moneys received by a cemetery association for perpetual
care were contained in part in sees. 1455^ to 1455o, Stats.
1921. Under sec. 1455; an incorporated cemetery associa
tion could fix the sum of money necessary for the perpetual

care of lots and graves and could deposit the money re
ceived by it with the treasurer of the town, village or city
nearest to the cemetery owned by such corporation. Under
sec. 1455/i; the town, village, or city treasurer was required
to "keep all such money so deposited in perpetuity to the
credit of such association" and was authorized to "invest
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such funds in bonds and other securities in which trust

funds may be invested under section 21006," or "deposit
such funds with a bank or trust company organized under
the laws of this state." If not "so invested" the funds in
his hands were required to bear four per cent interest. Un
der sec. 1455m said treasurer was required to "keep a spe
cial account of the moneys so deposited by each incorpor
ated cemetery association and of the investments made with
such funds, and shall keep a record of the amounts, lot and
block and the name of the deceased for the perpetual care
of whose grave the deposit has been made."

Subsec. (7), pars, (b) and (c), sec. 157.11, Stats., pro
vide :

"(b) The board or any organization having a cemetery
under its control may fix and determine the sum reasonably
necessary for perpetual care and general care and improve
ment in reasonable and uniform amounts, and may collect
the same as provided by paragraph (a), the time to be given
for payment being one year.
"(c) Before ordering distribution of the estate of a de

ceased person, the court shall order paid any assessment
under this section, or the sum so fixed for the care of the
lot or grave of the deceased."

Prior to the revision of 1923 the provisions relating to fix
ing the sums of money for perpetual care were also con
tained in part, in sec. lUZd, Stats. 1921, and the "income"
from all money "so invested" was required to "be used for
the care of said lots or graves and the general care and im
provement of such cemetery."
Under subsec. (1), sec. 157.04, Stats., where a cemetery

association actually takes over a municipal cemetery (as dis
tinguished from merely leasing it), the municipality is au
thorized to convey real property "and all funds and other
personal property to the association." Under sec. 1443c,
Stats. 1921, where such an arrangement was made the mu
nicipality was authorized to transfer to the association the
real property and "all perpetual care of lot funds" or simi
lar funds and other personal property.
From the foregoing recitals it seems plain that moneys

received for the perpetual care of graves, whether received
in the first instance by a municipality or whether received
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in the first instance by a cemetery association and then de
posited with a municipality, partake of the nature of trust
funds and are to be kept in a special account. The first

question is therefore answered in the affirmative.
Q. 2. Has the Woodlawn Cemetery Association, under

the instant facts and under subsec. (9) (b), sec. 157.11,
Stats., the legal right to recall perpetual care funds from

the city of Shawano, and to invest the same subject to the
approval of the county judge?

Sec. 1455;, Stats. 1921, provided that moneys received by
an incorporated cemetery association for perpetual care
"may be" deposited with the treasurer of the town, village

or city nearest to the cemetery "owned" by such corpora
tion. Under sec. 1455/c, the municipal treasurer, in turn,

was required to invest the funds or they were to bear four
per cent interest, as see excerpts therefrom appearing
above. Under Stats. 1921 it does not appear that there
were any specific directions for investment of perpetual care
funds by an incorporated cemetery association itself, al
though it seems that such an association could then itself
make such investments. Under present statutes (see sub-
sec. (9) (b), sec. 157.11, above quoted), it is specifically
provided that moneys received by an association for per
petual care shall be invested as provided in sec. 231.32 or in
such other manner as shall be approved by the county
judge, 07' may be deposited with the treasurer of the mu
nicipality nearest such cemetery.
Having deposited perpetual care funds with the munici

pal treasurer, has the cemetery association the right to re
call the same? The answer would seem to depend on the
nature of the relation between the cemetery association and
the municipality and the nature of their respective interests
in the funds. In the case of a cemetery association which
oions the cemetery, perpetual care funds received by it are
not subject to any interest therein on the part of any mu
nicipality with which they may be deposited, except that the
municipality thereby becomes a statutory depository, and
the municipality has no interest in the cemetery itself. In
the instant case, on the other hand, the Woodlawn Cemetery
Association does not own the cemetery. It is simply ad
ministering the cemetery under a lease from the municipal-
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ity which owns it. The cemetery is still a municipal ceme
tery. The city of Shawano is the ultimate party in interest

in the cemetery itself and in the perpetual care funds.
Should the city revoke the lease, which it has a right to do,
the cemetery and the funds would be under the direct ad
ministration and control of the city, and the cemetery asso

ciation would cease to have any interest in either the ceme-
teiy or the funds. Furthermore, under subsec. 2, sec. 1450,
Stats. 1921, and subsec. (4), sec. 157.11, Stats. 1927, above
quoted, it seems plain that where a municipality leases a
municipal cemetery to a cemetery association the cemetery
funds remain the property of the municipality, the author
ity conferred upon the municipality being to permit the
cemetery association lessee to "use" cemetery funds. Un
der the instant circumstances, whatever may have been the

rights of the Woodlawn Cemetery Association with respect
to the original investment of the perpetual care funds under

the statute, and whatever may be the rights of cemetery as
sociations owning cemeteries to recover such funds deposited
with a municipality, this office is of the opinion that the
Woodlawn Cemetery Association has no right to recall per
petual care funds deposited by it with the treasurer of the
city of Shawano. The second question is therefore
answered in the negative.

It follows that the provisions of subsec. (9) (e) and (f)
of sec. 157.11, Stats., providing that anyone having in cus
tody or control any cemetery care trust fund received other
than by testament shall upon demand deliver it to the ceme
tery association to be handled as provided in sec. 157.11,
and that if any money or property is not turned over when
required by such section, the district attorney, when di
rected by the county judge, shall bring action to recover it,
are not applicable in the premises.

FCS
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Bonds—Bridges and Highways—Initial resolution for is
sue of bonds by city to raise its share of cost of construction
of bridge on state trunk highway under sec. 87.04, Stats.,
need not embody copy of findings of state highway commis
sion.

July 11, 1929.
L. W. Bruemmer,

City Attorney,
Kewaunee, Wisconsin.

I agree with you that it is not necessary for an initial
resolution for the issue of bonds by a city to raise its share
of the cost of construction of a bridge on a state trunk high
way pursuant to sec. 87.04, Stats., to embody a copy of the
findings of the state highway commission in the matter.
Neither sec. 87.04 nor subsec. (1), sec. 67.05 (relating to
contents of initial resolutions), whether expressly or by in
ference, require this to be done.
I agree with you that it would be proper to include a

statement to the effect that the money is being raised to aid
in the construction of a bridge on a state trunk highway and
to provide for that portion assessed against the city of Ke
waunee by the county of Kewaunee pursuant to the provi
sions of sec. 87.04, Stats.

FCS

Corporations—Stock Subscriptions—Where stock of cor
poration consists of both common and preferred stock it is
not necessary that 50% be subscribed and 20% paid in of
common and 50% be subscribed and 20% paid in of pre
ferred in order to meet requirements of subsec. (3), sec.
180.06 and sec. 180.10, Stats. Requirement is met by 50%
being subscribed and 20% paid in of total authorized capi
tal stock as whole.

July 11, 1929.
Theodore Dammann,

Secretary of State.
In your letter of July 5 you refer to subsec. (3), sec.

180.06, Stats., which provides in part:

"The corporation shall not transact business with any
others than its members until one-half of its capital stock
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shall have been subscribed and one-fifth of its authorized
capital actually paid in. * * *"

You also refer to sec. 180.10, which provides in part:

"No amendment to the articles of any corporation, in
creasing the capital stock, shall be filed unless accompanied
by the affidavit of the president and secretary that one-half
of the capital stock, including the proposed increase, has
been duly subscribed and one-fifth of the authorized capital
actually paid in. * * *"

You submitted the following question:

"If a corporation's authorized capital stock consists of
$100,000 preferred and $100,000 common, a total of $200,-
000, does the above provision mean that 50% must be sub
scribed and 20% must be subscribed and paid in of the
$100,000 preferred and 50% and 20% subscribed and paid
in of the $100,000 common?"

The natural construction of the language used in the stat
utes is that the required percentages relate to the total capi

tal stock as a whole, and not to each kind of stock separ
ately. Such too, is the sense of the statutes. The provi
sions are for the benefit of third parties dealing with the
corporation. The object is to prevent corporations from
obtaining credit when they have no real basis of capital to

do business upon and no resources to meet their liabilities.
Ajivil Mining Co. v. Sherman, lA Wis. 226, 233. So long as

the required amount is obtained it would seem to make no
difference whether it comes from common stock or pre

ferred stock or both. The conclusion, therefore, is that the

required percentages relate to the total authorized capital
stock as a whole.

It will be noted that where no par value stock is involved
special statutory provisions are applicable thereto by sub-
sec. (3), sec. 180.06, and what is here said has no bearing
where no par value stock is concerned.

FCS
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Criminal Law—Gambling—Games of Skill—Horseshoe
pitching contest, where five men participate, each paying
25^' a shoe, and each contestant is entitled to one pitch only,
contestant coming closest to peg to receive one dollar and
person who operates concession gains profit of 25^ on each
contest, each contestant receiving gum, cigars, etc., is not
gambling, but game of skill.

July 11, 1929.
Martin Gulbrandsen,

District Attorney,

Viroqua, Wisconsin.
In your letter of July 8 you state that the village of La-

Farge put on a Fourth of July celebration, and the village
board granted concessions to persons to operate games,
stands, etc., on the grounds.

Among other concessions, was one granted to a man to
run a horseshoe pitching contest. In each contest five men

participated, each paying 25^^ a shoe. Each contestant was
entitled to one pitch only. The contestant coming closest to
the peg would receive a dollar, and the man who operated
the concession thereby gained a profit of 25^f on each con
test. The contestants were entitled to receive cigars or
gum or some other article, even though they failed to win

the contest.

You inquire whether this horseshoe pitching game comes
within the prohibition of the gambling laws of Wisconsin as
contained in ch. 348, Stats.
You direct our attention to 14 Am. & Eng. Ency. of Law,

671, (2d. ed.), where the following rule is given:

"A contest for a purse or prize offered by third persons to
the successful contestant, such as the offer and payments of
premiums by associations for success in the competition of
horses as to speed, and of oxen as to strength, and the like,
is not gaming, and the fact that each contestant pays an en
trance fee for the privilege of becoming a contestant in the
contest does not make it so. It would, however, be gaming
if the stakes were contributed by the contestants alone, and
the successful contestant were to have the fund thus cre
ated."

You also direct our attention to Op. Atty. Gen. for 1912,
256, which holds that the use of canes, racks, doll racks and
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shooting galleries are not gambling where the skill of the
player determines the result.
We are of the opinion that this is a game of skill pri

marily, and not of chance. The most skilful player will win
the prize.

JEM

Courts—Quasi-garnishment—Where one judgment cred
itor files transcript of justice judgment with county clerk
and thereafter another judgment creditor files certified copy
of entire docket of justice, which includes judgment, latter
is entitled to all moneys under provisions of sec. 304.21,
Stats.

July 12, 1929.
Gerald J. Boileau,

District Attorney,

Wausau, Wisconsin.
You say "A" filed a transcript of judgment with the

county clerk on April 29, 1929. "B" filed a certified copy of
the entire docket entries of a judgment with the county
clerk on May 5, 1929. The county owes the judgment cred

itor and you ask which judgment creditor is entitled to the

money due from the county.
Your attention is called to the provisions of sec. 304.21,

Stats., which requires a certified copy of the judgment to be
filed with the clerk in order to give it the effect of a quasi-

garnishment under the provisions of that section. A trans
cript of judgment such as is defined in the statute is not a
copy of the judgment, so a certified transcript would not be
a certified copy of the judgment. A certified copy of the
entire docket entries would include the judgment, so it
would comply with the statute although it would contain

considerably more than was necessary under the statute.
So, if your statement is correct, I would say "B" would be

entitled to the money due to the judgment debtor under the
provisions of sec. 304.21.
TLM
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Taxation—Forest Crop Lands—Owners of forest crop
lands are personally liable for acreage share of ten cents
per acre per year; ten cents per acre may be collected by
action in debt against owner.

July 12, 1929.

Conservation Commission,
In your letter of June 4, you inquire; (1) whether the

owner of land, entered under the forest crop law, is person
ally liable for the acreage share of ten cents per acre per
year, or whether the land itself is subject to this annual
charge only.

Sec. 77.05, Stats., expressly provides that any owner shall
be liable for and pay to the town treasurer on or before
February twentieth of each year the sum of ten cents per
acre on each such description hereinafter called the "acre
age share," etc.

(1) This question must be answered to the effect that the
owner is personally liable for said ten cents per acre, and an
action could be brought to collect it from him. It is well
settled that real estate tax is a personal obligation against
the owner of the land assessed, and an action of debt may be
brought to enforce such personal obligation. XVII Op.
Atty. Gen. 588; XI Op. Atty. Gen. 95. These opinions are
based upon Allen v. Allen, 114 Wis. 615, 627. See also,
Baldwin v. Barber, 164 Wis. 622, 623.
You also inquire: (2) Does the fifty year contract obli

gate the owner personally for the acreage share; (a) for the
three year period of delinquency; (b) for the three year
period as provided in 77.05, or is the penalty for delinquency
only the forfeiture of the land without further obligation on
the part of the owner?

You state that your questions have arisen in this way:
Owners of land feel that the fifty year contractual arrange
ment between themselves and the state may fasten on them
a personal liability for the ten cents per acre per year dur
ing the entire life of the contract, and that this obligation
would forestall any attempt on their part to let the lands go
delinquent in case they did not want to keep the contract or
ask for voluntary withdrawal, which would subject them to
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the payment of all back taxes that would ordinarily have
been levied.

(2) This question must be answered in the affimative.
The owner of the forest crop land who has entered into the
fifty year contract cannot arbitrarily withdraw, unless he
pays all back taxes that ordinarily would have been levied as
provided by sec. 77.10, subsec. (2). If he objects to paying
the taxes, the same may be collected by action of debt
against him, and that will prevent the land from becoming
the property of the state. Of course, he may make applica
tion, under sec. 77.10, subsec. (1), Stats, for a reinvestiga-
tion and the refund in case the lands do not meet the re
quirements set forth in sec. 77.02 of the statute covering
forest crop lands.

In your second question you speak of two or three periods
of delinquency. As a matter of fact there is only one de
linquency of three years of forest crop lands, which is pro
vided under sec. 77.05, Stats.

JEM

Corporations— Preferred Stock— Under sec. 182.13,
Stats., original issue of preferred stock cannot subdivide
shares so that part have 51/2 pei* cent dividend preference
and part have 7 per cent dividend preference.

July 12, 1929.

Theodore Dammann,

Secretary of State.

You ask an opinion as to whether a proposed amendment
to certain articles of incorporation providing for an issue of
preferred stock in the amount of $100,000, the shares to be
equal in all respects except that $50,000 of the amount is to
bear a cumulative dividend rate of 51/2 per cent and $50,000
of the amount is to bear a cumulative dividend rate of 7 per

cent, is in compliance with the statute.
Sec. 182.13, Stats., provides:

"(1) Any corporation may, in its original articles, or by
amendment thereto adopted by a three-fourths vote of the
stock, provide for preferred stock; for the payment of divi-
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dends thereon at a specified rate before dividends are paid
upon the common stock; for the accumulation of such divi
dends ; for a preference of such preferred stock not exceed
ing the par value thereof, over the common stock in the dis
tribution of the corporate assets other than profits; for the
redemption of such preferred stock, and for denying or re
stricting the voting power of such preferred stock.
"(2) Certificates of preferred stock and common stock

shall state, on the face thereof, or on the reverse side of such
certificates with an appropriate reference thereto on the
face thereof, all privileges according to and all restrictions
imposed on preferred stock.
"(3) No change in relation to such preferred stock shall

be made, except by amendment to the articles adopted by a
vote of three-fourths of the preferred and three-fourths of
the common stock.
"(4) The articles may be amended by a three-fourths

vote of the common stock to provide for a second issue of
preferred stock, subject to all the rights and equities of the
first issue of preferred stock, and the certificates of such
second issue shall have plainly printed across the face the
words 'Preferred Stock, Second Issue,' and shall recite all
the terms, restrictions and regulations provided in the arti
cles in relation to such second issue of preferred stock."

The quoted statute permits the issuance of a distinct class

of stock, namely preferred. This office has ruled that it
was the intention of the legislature thereby not only to pre

scribe the conditions under which preferred stock may be
issued, but also to provide the only conditions therefor, and
that but two issues are permitted under the statutes. XII

Op. Atty. Gen. 194.
The subdivision of the class which the statute permits is

(1) preferred stock (original issue) and (2) "Preferred
Stock, Second Issue." See XI Op. Atty. Gen. 950. This
we think is the extent to which the statute goes. It does

not authorize and in our opinion does not permit a subdivi
sion within an authorized subdivision itself, i. e., does not

permit a subdivision of an original issue of preferred. The
proposed amendment would in fact effect such a subdivi
sion for it would necessarily create a 51/2 per cent preferred
and a 7 per cent preferred.

FCS
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Corporations—Foreign Corporations—Insurance—Alien
corporation, incorporated in foreign country, may be li
censed to do business in this state by following general pro
visions for foreign corporations outlined in sec. 226.02,
Stats.; officer of such foreign country corresponding to sec
retary of state in this country must certify to facts required
of secretray of state in said statute; American consul should
authenticate, by his certificate, such application.

July 12, 1929.

Robert L. Siebecker,
Assistant Secretary of State.

You enclose a letter from Sanderson & Stapleton, attor
neys, with your communication, and ask the proper pro
cedure for a foreign corporation, incorporated in a foreign
country, to qualify for a license to do business in Wisconsin.
The corporation was organized in Scotland, as appears
from the letter, and is desirous of purchasing and holding
lands in Wisconsin.

Our statute is broad enough to permit a foreign corpora
tion, organized in a foreign country, to secure a license to
do business in Wisconsin. See sec. 201.38 subsecs. (4) to
(7), Stats.; also IX Op. Atty. Gen. 211.
There is no special procedure provided, however, for such

corporation, different from the procedure or steps to be
taken by a foreign corporation organized in any state. Sec.
226.02 provides that such corporation shall file in the office
of the secretary of state a copy of its charter, articles of as
sociation, or incorporation, and all amendments thereto,
duly certified by the secretary of state, of the state wherein
the corporation was organized. It then further provides:

"* * * In case the laws of the state wherein the cor
poration was organized do not require that the charter, ar
ticles of association or incorporation be filed in the office of
the secretary of state, then said charter, articles of associa
tion or incorporation shall be certified to by the register of
deeds or other officer with whom said articles of association
or incorporation were filed, with a certificate of the secre
tary of state attached, certifying that said officer is the
proper officer to certify to said articles of association or in
corporation. * * *"
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An alien corporation, incorporated in any country, must
follow this procedure, and the officer of such foreign coun
try corresponding to the secretary of state in this country,
must be the one that makes the certificate required of the
secretary of state. In all such cases I would suggest and
advise that you require authentication by the American
consul so that you may be certain that the proper officers of
the foreign country have certified to the articles and amend
ments.
JEM

AutomOihiles—Lmo of Road—Legislature has power to
authorize county boards to pass traffic regulations and fix
penalty, including imprisonment, for its violation.

Sec. 85.085, prohibiting three persons in driver's seat or
riding on fenders, applies only to automobiles, not to trucks.

Intoxicating Liquors—Legislature has power to author
ize county boards to pass regulatory ordinances enforcing
prohibition of liquor traffic so long as such ordinances do
not in any way violate federal constitution in other respects.

T  T. ^ July 15, 1929.L. E. Gooding,
District Attorney,

Fond du Lac, Wisconsin.
You have submitted to the municipal judge a number of

questions. The first is, whether the county board can pass
an ordinance fixing the penalty for the violation of a traffic
regulation, and, in the event of failure to pay the penalty
designated, a certain term of imprisonment in the county
jail could be imposed if the state legislature passed an en
abling act authorizing the county board to do so.

Sec. 59.02, Stats., to which you refer is not broad enough
to authorize the county board to do so. Art. IV, sec. 22
Wis. Const., provides that the legislature may confer upon
the boards of supervisors of the several counties of the
state such powers of a local, legislative and administrative
character as they shall from time to time prescribe. In
view of this constitutional provision, I see no objections to
answering your questions in the affirmative.

26
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You also refer me to sec. 85.085, which provides:

"Not more than three adults shall occupy at any one time
the driver's seat of any automobile while such automobile is
being operated upon any street or highway in this state, nor
shall any person ride on a fender, hood, running board or
any outside portion of any automobile while the same is be
ing so operated."

You inquire whether this provision applies to trucks as well
as to automobiles. This question must be answered no.
The statute expressly names automobiles. In other provi
sions of the sections concerning our motor vehicle law,
trucks are specifically designated when the statute is in
tended to cover them. This being a penal statute, it should
not be enlarged upon by implication or construction. You
are, therefore, advised that the regulations do not apply to
trucks, but only to automobiles.
On your question whether a law would be constitutional

authorizing county ordinances for proposed liquor regula
tions, in view of the fact that there is no state law on the
subject at the present time, will say I have no doubt that
such statute would be constitutional, as it would be author
ized by the legislature. The mere fact that the Severson
law has been repealed could not in any way affect another
statute authorizing county boards to regulate or provide for
the enforcement of the liquor laws. Of course such statute
or ordinance could not be sustained if it was in any way
violative of the prohibition amendment to the federal con
stitution.

JEM

Constitutional Law—Corporations—FaiT. (c), subsec.
(3), sec. 226.02, Stats., is valid an'd constitutional.

July 16, 1929.

Theodore Dammann,

Secretary of State.

The material facts presented in your letter of April 30,
are as follows:

The Aluminum Goods Manufacturing Company is a for
eign corporation, duly licensed to transact business in the
state of Wisconsin. The stock in this corporation consists
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entirely of nonpar stock. With the 1928 reports submitted
to the secretary of state the corporation enclosed two
checks: one in the amount of $410 and the other in the sum
of $1551, to cover the filing fees prescribed by sec. 226.02,
Stats. The corporation admits liability to pay the fee of
$410, but denies liability for the payment of $1551 on the
ground that subsec. (3), par. (c), sec. 226.02, Stats., is un
constitutional.

You state that you have cashed the $410 check, but that
you are holding the check for $1551 pending an opinion of
this department on the question as to whether subsec. (3),
par. (c), sec. 226.02 provides that every foreign corporation
shall forward to the secretary of state a sworn statement,
setting forth :

"(c) The amount of the capital stock paid in money,
property or services, including also the number and value of
shares, if any, of capital stock issued without any nominal
or par value. The amount or value of such authorized capi
tal stock without nominal or par value for purpose of such
statement and for the purpose of computing filing fees un
der this section shall be taken as the amount by which the
entire property of said corporation shall exceed its liabili
ties other than such capital stock without nominal or par
value, but each share of capital stock without nominal or
par value shall be deemed to be of the value of not less than
ten dollars."

This provision in its present form was enacted by ch.
213, Laws 1919, and has been in force and effect since that
time. Foreign corporations have unanimously, since the
enactment of this section, complied with its provisions, and
no action contesting its validity has been instituted in the
courts of this state. The fact that foreign corporations
have acquiesced in the validity of the statute for ten years
is practically conclusive proof that the statute is valid and
constitutional.

The recent decision in State ex rel. Borden v. Damrtvann,
224 N. W. 139, in no wise affects the validity of the statute.

It is the opinion of this department that subsec. (3), par.
(c), sec. 226.02 is valid and constitutional, and that the
check in the amount of $1551 should be cashed and its pro
ceeds disposed of according to law.
SOA
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BoTids—CoTporaA/ions—Public Utilities—Vote of electors

of municipality under provisions of sees. 196.01 to 197.10,
Stats., to acquire public utility, does not constitute authori
zation for issuance of bonds for purpose of paying for such
utility; bonds may be issued only in compliance with provi
sions of ch. 67, Stats.

July 16, 1929.

Railroad Commission.

The material facts presented in your letter of May 16 are

as follows:

The village of Hillsboro has voted to purchase the water
works plant in that village, and the railroad commission,
after hearing, has made a determination of the just com
pensation to be paid therefor.
Under the authority of Janes v. Racine, 155 Wis. 1, it ap

pears that the referendum upon the question of purchase
carries with it the right to issue bonds without further ref
erendum for the purpose of providing funds with which to

pay the purchase price as determined by the commission.
The village of Hillsboro desires to drill an additional well

and to make changes in the plant immediately upon trans
fer of title, and also desires to issue bonds for the purpose
of defraying these expenses.
You inquire whether bonds may be issued by the village

to provide funds with which to drill a well and to make
changes in the plant without submitting the question of the
issuance of the bonds to a referendum.

In Janes v. Racine, 155 Wis. 1, 25-26, it was held that a

vote of the electors of the city of Racine to purchase a water
plant constituted sufficient authorization for the issuance of
bonds to pay for the plant. The court said:

"* * * And if, in view of the terms and conditions of
sale imposed by the railroad commission, it becomes neces
sary to issue bonds to procure the purchase price, it can do
so without any further vote of the electors. Their vote to
purchase the plant must be held to include a vote to raise
money by the issuance of bonds if that method be deemed
necessary or expedient by the city council."

The decision of the court in the Janes case was based

upon the provisions of sees. 1797m-l to 1797m-109, inclu-
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sive, now sees. 196.01 to 197.10, inclusive, which, among
other things, confers on a municipality the power to acquire
an existing utility.

Subsec. (1), sec. 67.03, Stats., provided that every mu
nicipality may borrow money and issue municipal obliga
tions therefor for the purposes specified in ch. 67, and for
no other purpose "and In no other manner." At the time

the decision in the Janes case was handed down, ch. 67 of
the statutes did not exist, this section having been created
by ch. 576, Laws 1921. In view of the very positive legis
lative declaration contained in subsec. (1), sec. 67.03, it is
the opinion of this department that the village of Hillsboro
has no power to issue bonds for the purpose of procuring
funds with which to defray the expense incident to the pur
chase of the water plant, or the expense incident to the
drilling of the well and the making of changes in the plant,
except in compliance with the provisions of ch. 67, Stats.

SOA

Appropriations and Expenditures—Legislature—Under
subsec. (10), sec. 20.01, Stats., there is available on "July 1,
1929, out of appropriation to legislature for year beginning
July 1, 1929, $1,000 to senate and $1,000 to assembly for
contingent expenses.

July 16, 1929.

C. E. Shaffer, Chief Clerk,
Assembly.

You ask for an opinion construing the provisions of sec.
20.01, Stats., in so far as the same relate to appropriation
for contingent expenses of the senate and assembly. The

question is whether an additional $1,000 became available

thereunder to each house on July 1, 1929.
Sec. 20.01 provides in part as follows:

"There is appropriated from the general fund to the leg
islature, annually, beginning July 1, 1913, such sum as may
be necessary to carry out its functions. Of this there is
allotted:

«>)< ♦ *
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"(10) Contingent Expenses. For contingent expenses
of the senate and assembly, each one thousand dollars, sub
ject to the following conditions:

Under the rules for construction of appropriation clauses

set forth in subsec. (1), sec. 20.77, Stats., as amended by ch.

97, sec. 3, Laws 1929, the appropriation made to the legis
lature by sec. 20.01, Stats., is an annual continuing appro
priation. This means that on July 1 of each year there is

appropriated to the legislature such sum as may be neces
sary to carry out its functions. Under the language used
in the above quoted part of subsec. (10), sec. 20.01, the sum

of ?1,000 to each house of the legislature for contingent ex
penses is available out of each such annual appropriation.
The eifect is that on July 1, 1929, there became available,

out of the appropriation to the legislature for the year be
ginning July 1, 1929, $1,000 to the senate and $1,000 to the
assembly for contingent expenses.

PCS

Legislature—Members of assembly, regardless of num
ber, in lawful session, can compel attendance of absent mem
bers in such manner and under such penalties as are author
ized by assembly itself.

July 16, 1929.
C. E. Shaffer, Chief Clerk,

Assembly.

You wish to be advised whether the following rule to wit
91a, if adopted by the assembly is within its powers under
the constitution.

"Rule 91a. All expenses incurred by the sergeant-at-
arms in securing the attendance of members who are ab
sent without leave when a call of the house is ordered shall,
within ten days, be paid by such members to the chief clerk,
for the benefit of the contingent fund of the assembly. In
addition to such expenses, such members shall be liable to
such fines for their unexcused absence as the assembly may
impose."

The answer is "Yes." The constitution of Wisconsin to

wit sees. 7 and 8, art IV, provide as follows:
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"Seating of members; quorum; adjournment. Section
7. Each house shall be the judge of the elections, returns
and qualifications of its own members; and a majority of
each shall constitute a quorum to do business, but a smaller
number may adjourn from day to day, and may compel the
attendance of absent members in such manner and under
such penalties as each house may pi'ovide."

"Rules; contempts; expulsion. Section 8. Each house
may determine the rules of its own proceedings, punish for
contempt and disorderly behavior, and, with the concur
rence of two-thirds of all the members elected, expel a mem
ber; but no member shall be expelled a second time for the
same cause."

The provision in sec. 7, art. IV of the state constitution is

almost identical with sec. 5, art. I of the United States con
stitution.

Precedent and custom in the assembly for a great length
of time would seem to establish the right of the assembly
under the call of the house to compel the attendance of ab

sent members even though there were more than a majority
present, and under the United States constitutional provi

sions, Speaker Crisp of the house of representatives of con
gress ruled in 1892 that "the expression of the idea that less
than a majority can send for absent members does not ex

clude the idea that a majority can transact business and can

require the attendance of all members of the house in order

to do so." This rule of the speaker may be found in the As
sembly Manual, page 270.

Two previous opinions of this department deal with simi
lar questions, one in IV Op. Atty. Gen. 81, and the other in
IV Op. Atty. Gen. 621.
JWR
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Military Service—Words and Phrases—Under ch. 667,
Laws 1919, "mother" does not include "stepmother."

July 18, 1929.
Adjutant General's Office.

Attention John F. Mullen, Director Pension, Bonus and
Rehabilitation Division.

You ask whether the cash bonus benefits provided by ch.
667, Laws 1919, can be paid to a stepmother of a veteran,
provided there are no other persons eligible.
Ch. 667, Laws 1919, provides in part:

"For the purpose of raising a sum sufficient to assure
each soldier, sailor, marine, and nurse, including Red Cross
nurses, who served in the armed forces of the United States
during the war against Germany and Austria, and who at
the time of his or her induction into the service was a resi
dent of Wisconsin, a sum not exceeding ten dollars for each
month of service, with a minimum of fifty dollars, as a token
of appreciation of the character and spirit of their patriotic
service * * * a tax of not exceeding three mills on
each dollar of the assessed valuation in addition to the in
come surtax hereinafter mentioned is hereby levied and au
thorized to be included in the next tax levy ♦ ♦ jf
any person entitled to the benefits under this act be de
ceased before receiving such payment, then the payment ac
cruing to said deceased shall be paid to the surviving widow,
child or children, mother or dependent father, in the order
herein stated * *

The supreme court has held that under the by-laws of a
firemen's relief association the designation by a member
of a stepmother beneficiary was within the meaning of
the term "mother" as used in the constitution of the asso

ciation. Jones V. Mangan, 151 Wis. 215. The cited case,
however, stands on its peculiar facts and does not lay down
any general rule that the term "mother" as used in a stat

ute includes the term "stepmother." In fact the court in
its opinion expressly recognized that a stepmother is not
considered a mother under the statutes of distribution.

A stepmother or stepfather is not ordinarily included
within the word "parent" as used in a statute. 20 R. C. L.
595; Coakley's Case, 216 Mass. 71, 102 N. E. 930, Ann
Cas. 1915A 867 and note.

Looking to the instant statute it is apparent that the ef-
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feet of construing the term "mother" therein to include
"stepmother" would be to give a stepmother preference over
a dependent natural father. It would not seem that the leg
islature intended such an unnatural result.
We preceive no reason for applying other than ordinary

rules in the construction of the instant statute and are there
fore of the opinion that the term "mother" as used therein
does not include the term "stepmother." Your question is
answered in the negative.
FCS

Appropriations and Expenditures—Counties—Public Of
ficers—County clerk and county treasurer are liable person
ally if they pay money from county funds to Bankers' As
sociation for purpose of paying part of cost of arming and
equipping special deputy sheriffs to protect banks.

July 18, 1929.
Ross Bennett,

District Attorney,

Portage, Wisconsin.
In your recent communication you state that the county

board of Columbia county has voted by a vote of twenty-five
to twelve to appropriate $1500 to the Columbia County
Bankers' Association for the purpose of paying a part of the
cost of arming and properly equipping special deputy sher
iffs after they were informed that the attorney general had
given his opinion that such an appropriation would be void.
See XVI Op. Atty. Gen. 2, and XV Op. Atty. Gen. 479.
These opinions of the attorney general were not given to the
officials of Columbia county, but involved the same principle.
You state that the county clerk and the county treasurer

of Columbia county are now in doubt as to the proper pi*o-
cedure to follow. They wish to know, if they pay from the
county funds the $1500 authorized by the county board,
whether they would be personally liable in a suit against
them for misappropriation of the county funds, and liable to
repay to the county the amount so paid to the Columbia
County Bankers' Association. You state that you are of
the opinion that their inquiry should be answered in the af-
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firmative and that they would make payment of $1500 to the
Columbia County Bankers' Association at their peril and
that the tax payers could bring action against them for said
amount.

In the short time which I have had to look into this matter

I have not been able to find any decision of our court directly
upon this question. It is a general rule that a treasurer,
such as the county treasurer, is liable if he pays out money
for a purpose which is unlawful. In 15 C. J. 515, it is said:

"A county officer is liable to the county for money which
he has converted or failed to pay over or to account for, and
also for money paid out on orders or warrants illegal on
their face, or the invaliditj'- of which he could have ascer
tained by the exercise of reasonable diligence, or which he
should have known had not been properly authorized, or
that he had no authority to pay; but where irregularity or
invalidity does not appear on the face of the orders, or can
not be detected by reasonable diligence, and they are for law
ful purposes, and within the scope of the powers of the
authorities issuing them, he is protected in their pay
ment. * * *"

You are advised that your conclusion is correct and that it

is our opinion that the said officers would be liable to the
tax payers if they paid money out of the county treasury
for this unlawful purpose.

JEM

Courts—Judge of county court has power to correct com

mitment made by his predecessor to industrial school for
girls.

July 18, 1929.
Board of Control.

You state in your letter of May 31 that Thelma Knox,
an inmate of the Wisconsin industrial school for girls, Mil
waukee, was committed by Judge Maloney, county judge of
Ladysmith, under date of February 19,1928, to that institu

tion. That the commitment was incorrectly made as no
evidence of delinquency was shown, that it was simply stated
in the commitment papers that this girl was dependent and
neglected.
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Judge Maloney died and Judge Falge was appointed to
succeed him. You state that upon writing to Judge Falge
and requesting him to issue a correction in the commitment

papers in this case, he advised you that he did not believe
that he is empowered under the statutes to make a correc
tion of a commitment made by the former Judge Maloney,
unless his right to do so is affirmed by an opinion from this
department. You ask to be advised whether Judge Falge
has a right to correct a commitment paper issued originally
by his predecessor, Judge Maloney.
We see no objection to a correction's being made by Judge

Falge to a commitment paper which was signed originally
by Judge Maloney. The action was that of the court, and

Judge Falge is now the presiding judge of the court of which
former Judge Maloney was, and for the purpose of correct
ing the judgment or commitment papers the correction
would be made by the same court.
JEM

School Districts—Transportation of School Children—
When parents furnish transportation for their children un
der provisions of sec. 40.34, subsec. (1), Stats., they are en
titled to be paid therefor by district at rates specified therein
for actiml number of days such transportation is furnished,
provided child shall have attended not less than 120 days
during school year unless prevented by absence from dis
trict.

July 18, 1929.
John Callahan, State Superintendent,

Department of Public Instruction.
In your letter of July 16 you enclose a letter from Attor

neys Martin & Martin, of Green Bay, addressed to the clerk,
treasurer and director of consolidated joint school district
No. 3, town of Green Bay, and you request an interpretation
of that portion of sec. 40.34, subsec. (1), Stats., which reads:

" * * * The board shall provide transportation to and
from school for all school children residing in the district
and over two miles from the schoolhouse, in case of a com
mon school and three miles in case of a union high school.
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And if it fails to provide such transportation the parents
may provide suitable transportation for their children, and
shall be paid therefor by the district, at the rate of thirty
cents per day for the first child, twenty cents per day for
the second child, and ten cents per day for each child in ex
cess of two in the family; provided, the child shall have at
tended not less then one hundred and twenty days during
the school year unless prevented by absence from the dis
trict. * * *"

In your letter you state;

"This department's interpretation has been that the par
ents must transport their children to and from school for at
least 120 days of the minimum number of days that consti
tute a school year-160,"

stating your reasons for such interpretation.

In my opinion, however, the statute under consideration
is plain and unambiguous and will, because thereof, permit
of no construction other than a literal one. A law which is

plain in its literal sense and leads to no inconsistent or ab
surd consequence is presumed to have been intended to have
such meaning.

Said statute provides that if the school board fails to pro
vide transportation to and from school for certain children
of the district the parents may provide the same for their

children and shall be entitled to be paid therefor by the dis
trict at specified rates, "provided, the child shall have at
tended not less than one hundred and twenty days during

the school year" etc. To my mind it appears perfectly clear
that the purpose and intent of this law was to encourage the

highest possible school attendance of those pupils entitled to
transportation. No other purpose or intent can be read out
of the proviso quoted in the preceding paragraph. That
proviso prescribes that the parents shall be paid for trans
portation furnished, in the event that "the child shall have
attended" the required number of days, and not in the event
that the child shall have been furnished transportation hy
its parents for the specified number of days mentioned in the

statute.

It necessarily follows, therefore, that when parents
furnish transportation for their children under the provi
sions of said sec. 40.34 (1) they are entitled to be paid



^-r-'

Opinions op the Attorney General 418

therefor by the district at the rates specified therein for the
actual number of days such transportation is furnished, in
the event that "the child shall have attended not less than
one hundred and twenty days during the school year unless
prevented by absence from the district."
I am herewith returning to you Mr. Martin's letter as per

your request.

HAM

Dairy and Food—Public Health—Ice Cream—Fairy Cube
Ice Cream, a preparation consisting of approximately forty
pounds of sugar, one and one-half pounds of orange pectin,
nine and one-half ounces of citric acid, twenty-one ounces
of concentrated fruit flavor, moisture and some color, cut
into small cubes, added to ice cream, must contain minimum
of 12% milk fat as required by sec. 352.03, subsec. (10),
par. (a), Stats.

July 18, 1929.
C. J. Kremer,

Dairy and Food Commissioner.
In your communication of June 24 you state that you are

in need of advice relating to ice cream defined in subsec.
(10), sec. 352.03, Stats.; that certain ice creams are defined

therein which shall not contain less than 12% of milk fat
and other ice creams which may contain less than 12 but not
less than 10% of milk fat; that a certain product is being
advertised for use and is being used in ice cream; that this
product is being designated as Fairy Cubes and is a prepara
tion consisting of approximately forty pounds of sugar, one
and one-half pounds of orange pectin, nine and one-half
ounces of citric acid, twenty-one ounces of concentrated
fruit flavor, moisture and some color, cut into small cubes;
that they are added to and incorporated with the ice cream
when it is nearly sufficiently frozen and retain their shape,
flavor and color in the frozen produce, namely ice cream as
it is served; that the ice cream is being designated as Fairy
Cube Ice Cream.

You have enclosed a communication from the manufac
turers wherein they argue that Fairy Cube Ice Gream should
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be considered as being in that class of ice creams in which
a minimum of 10% of butter fat is permitted. You state
that the question which confronts you is whether Fairy
Cube Ice Cream substantially made as heretofore outlined
must contain a minimum of 12% milk fat as required in
subsec. (10), sec. 352.03 or whether it may contain a mini
mum of 10% milk fat as provided for fruit ice cream, nut
ice cream, chocolate or cocoa ice cream, maple ice cream and
custard ice cream under said section.

Sec. 352.03, subsec. (10), par. (a), defines ice cream as
follows:

"Ice cream is a frozen product made from cream, or rnilk
and cream, and sugar, and may contain added milk solids,
added milk fat, eggs, natural flavoring, edible gelatin or
harmless vegetable gum, and shall contain not less than
twelve per cent of milk fat, nor more than one-half of one
per cent of the said gelatin or gum, or a mixture of the said
gelatin and gum. The volume of ice cream after being
melted shall be not less than one-half the volume of the ice
cream as manufactured and sold."

The subsections then define fruit ice cream, nut ice

cream, chocolate or cocoa ice cream, orange ice cream, lemon

ice cream, wintergreen ice cream, maple ice cream and cust

ard ice cream. Fairy Cube Ice Cream cannot come under
any of the classifications or definitions as given, for it does
not contain the necessary ingredients as required under this
statute except that it may come under the general definition
of ice cream as given in par. (a) above quoted. In this con
nection we must remember that under sec. 352.02, Stats., it

is provided:

"An article shall be deemed to be adulterated within the
meaning of section 352.01:
" ♦ * ♦

"(2) FOOD. In the case of food: First, if any sub
stance or substances have been mixed with it, so as to lower
or depreciate or injuriously affect its strength, quality or
purity; * *

After defining a number of other methods of adulteration,
the subsec. continues:

" * * * provided, that any article of food which is
not adulterated under the provisions of the fourth, fifth,
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sixth and seventh specifications of this section, and which
does not contain any filler or ingredient which debases with
out adding food value, shall not be deemed adulterated in
the case of mixtures or compounds sold under their own

1 S 1 S names, if the same be solabeled, branded or tagged as plainly to show their true
cnaracter and composition. * * *»

It appears that the manufacturers of Fairy Cube Ice
Cream have added to the ice cream as above given in sec.
352.03, subsec. (10), par. (a), a filler or ingredient which
may be said to debase but still adds food value. It there
fore does not come within the first specification of an adul
teration of food under sec. 352.02 so long as the mixture has
not lowered or depreciated or injuriously affected its quality
or purity. It is therefore necessary that Fairy Cube Ice
Cream must contain a minimum of 12% milk fat as required
in subsec. (10), par. (a), sec. 352.03, otherwise it will be an
adulteration.

You are therefore advised that Fairy Cube Ice Cream
must contain a minimum of 12% milk fat
JEM

Municipal Corporations—Public HeaLth^Quarantine—
Cost of quarantine for contagious disease is to be paid by
municipality in which patient resides; actual residence at
time of quarantine determines final liability, not year's resi
dence required under poor laws.

July 18, 1929.
Clarence E. Rinehard,

District Attorney,
Chippewa Falls, Wisconsin.

You submit the question of which county or municipality
is required to pay the expense of Mrs. Russel Perry, former
ly Leona Stafford, now quarantined under the following con
dition :

Leona Stafford left her home at Greenwood, Wisconsin
about October 1 with Russel Perry, also known as Charles
They roamed around as man and wife in Eau Claire and
Chippewa Falls not staying any length of time at any one
place. It has been found that they registered at a hotel in
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Chippewa Falls as man and wife and stayed two days. The
reason they left was because her people had detectives on
their trail and they suspected he was in the city. They then
went to Bloomer and went to the Central House of which
Mrs. Joe Paulus. Jr. is manager. The supposed to be Mrs.
Perry began working at the Central House just for Russel's
and her board. She did not get any money for her services.
She had been there some time before they were married.
They applied for a license on February 13, 1929 and were
married March 12, 1929 while they were in Bloomer. It
was while working at this hotel that she contracted scarlet
fever and the place was put in quarantine. Later arrange
ments were made to move this case to the Pakenkopf home
that already had been quarantined for scarlet fever.
"Mr. & Mrs. Elmer Stafford, parents of Leona live at

Greenwood, Wisconsin and have never received any aid.
Leona is 19 years of age.
"Russel (Charles) Perry gave his residence as Stanley

but his former home was in Eleva, Wisconsin. He is a
good-for-nothing and roamed around but we can find no
record where he has been given relief in any county. After
he married Leona Stafford they remained in Bloomer up to
the time of her illness and she has never returned to her
husband's residence in the county. After Mrs. Perry be
came well her people from Greenwood came and took her
home. Russel stayed at Hurlburts at Sheldon. I have no
record as to his whereabouts at present."

I do not think this is a case of furnishing poor relief, un
der ch. 49, Stats., for the relief was not furnished because
she was poor, but because she was quarantined by the health
officer of Bloomer, so she would come under the provisions
of ch. 143.

Sec. 143.05, subsec. (7), provides that the expense shall
be paid by the city, incorporated village or town upon the
order of the local board of health; subsec. (10) of that sec.
provides:

"Expenses for necessary nurses, medical attention, food
and other articles needed for the comfort of the affiicted
person, shall be a charge against him or whoever is liable
for his support. Indigent cases shall be cared for at muni
cipal expense. If he is a legal resident of another munici
pality of this state, the expense of care shall be paid by such
municipality, or by the county where the county system for
the care of the poor has been adopted, when a sworn state
ment of such expense is sent to the proper officers within
thirty days after quarantine is removed. * * *"
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That provision was construed by this office in the rulings
made by the attorney general in XVI Op. Atty. Gen. 73
and It was there held that the municipality quarantining is
to be held primarily liable for such cost. If that city has
sent a sworn statement of such expense to the proper of
ficers of the municipality where she resides in case she did
not reside there, that expense could then be recovered of
the municipality of her legal residence. However, I do not
think it would require a year's residence at Bloomer to make
that city primarily liable for such quarantining expense,
for that is a special liability fixed by statute. If she was
living there as her home and residence, I think that munici
pality would be liable for the quarantine expense, for that
IS an expense incurred not for the support of the person,
but rather for the protection of the public. Therefore, I
think it is a question of where her legal residence was at the
time she was quarantined and if she was in fact a legal resi
dent of some other place and the sworn statement was
served or sent to such other municipality within the thirty
days as provided in the statutes, then the city may recover
that expense from such other municipality as provided in
subsec. (10), sec. 143.05, Stats.
TLM

Appropriations and Expenditures—Public Officers-
Board of Examiners in Optometry—Secretary of board of
examiners in optometry has no authority to approve of ex
penses incurred in unauthorized travel in or out of state by
member of board.

July 19, 1929.

Dr. T. 0. F. Randolph, Secretary,
Board of Examiners in Optometry,

Burlington, Wisconsin.
Your letter of July 13, together with the seventeen ex

hibits enclosed, states in substance the following:—at a reg
ular meeting of the Wisconsin board of examiners in op
tometry, held on January 28, 1929, the following resolution
was adopted:

27



418 Opinions of the Attorney General

"Resolution: 'That, C. D. Waugh be named, in case that
the board later determines it to be necessary to send a dele
gate to the convention of the International Board of Exam
ining Boards in Optometry to be held in Philadelphia, Penn.,
June, 1929, the delegate to represent the Wisconsin board
with expenses paid.'"

You personally stated in a conference that at no time sub
sequent to the adoption of the above resolution did the
board, at a regular or special meeting, resolve and deter
mine that a delegate should attend the meeting at Philadel
phia. Your exhibits fail to disclose that such action was
taken; in fact, exhibit No. 7 confirms your assertion. You
state that, as a matter of fact, Mr. Waugh attended the meei>
ing but was not authorized to attend officially and that his
attendance was not in the performance of official duties.
In view of the above, you ask to be advised whether the

secretary is authorized to approve the traveling expenses
incurred by Mr. Waugh's attendance at Philadelphia. I as
sume the secretary is the official of the board authorized to
make such approval if the board has authorized it. Does
the resolution above quoted authorize the attendance of Mr.
Waugh? It merely designates Mr. W. as the delegate "in
case" the board authorizes the attendance of one. No one
was authorized. A request of the governor for out of state
traveling expenses, as found in exhibit No. 6, if approved
by the governor, makes state's funds available for expendi
ture. You have no authority to expend state's funds with
out authorization, and therefore no authority to approve and
to request the approval of the governor of an expenditure
which is not authorized. The fact that the governor was
willing to approve of such expenditure, if properly author
ized, as seems to be indicated by exhibit No. 6, does not
waive the requirement that the expenditure must have been
in the first instance an authorized expenditure. Not hav
ing been authorized, you have no authority to approve of
such expenditure.
You state that at the meeting of January 28, 1929, the

following resolution was also adopted:

"Resolution: That the board of examiners authorize
C. D. Waugh to represent the board at the meetings of the
legislative committees of the State Association and the Mil
waukee Optom. Association in 'Milwaukee'."
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In parentheses you add the following explanatory note:

( 'The above refers to the Wisconsin Association of Op
tometrists and the Milwaukee Optometric Association the
former consisting of a nugatory minority of the registered
optometrists of Wisconsin.)"

,  Exhibit No. 17 represents Mr. Waugh's expense account
and ill the column headed "Statement of official business,"
indicating the purpose for which expenses were incurred,
appear the following: '

Attended and represented board at assembly committee
hearings, on 483 A., amendment to optometry law."

Further explanatory notes on such statement of expenses
make it clear that the expenses were incurred by traveling
from Milwaukee to Madison. You ask to be advised: "as
to the legality * * ♦ of Mr. W's expense demands."
The above resolution does not authorize expenditures for

the purpose indicated. You therefore have no authority to
approve the expenses incurred for the purpose of dra-wing
upon the state's funds.

FWK

Fish and Game—Search—Illegal net is public nuisance
under sec. 29.03, subsec. (1), Stats., when it is being used
or held in possession with intent to use for illegal fishing.

Conservation warden may seize unlicensed net only when
found in actual use for illegal fishing or when he has rea
son to believe that it is being used for illegal fishing.
No search warrant may issue to seize or search for unli

censed net.

One who maintains public nuisance by having in his pos
session and for using unlicensed net for fishing purposes
may be prosecuted criminally.

July 20, 1929.
Paul B. Conley,

Distnct Attorney,
Darlington, Wisconsin.

In your communication of July 3 you state that in going
over the provisions of ch. 29, Stats., you find that the law is
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not entirely clear on the subject of illegal possession of fish
nets; that under sec. 29.03, it is provided:

"The following are declared public nuisances:
" (1) Any unlicensed net of any kind, or other unlicensed

device, trap, or contrivance for fishing; or any licensed net
or other device, trap or contrivance for fishing set, placed,
or found in any waters where the same is prohibited to be
used, or in a manner prohibited by law."

In sec. 29.05, subsec. (7), we find the following:

"They shall seize and hold subject to the order of the
court or judge located in the county in which the alleged of
fense was committed, any apparatus, appliance, or any ve
hicle, or device, declared by any provision of this chapter
to be a public nuisance, or which they shall have reason to
believe is being used in violation of this chapter, and if it
be proven that the same is, or has been within six months
previous to such seizure, used in violation of this chapter,
the same shall be confiscated if the court, shall so direct in its
order for judgment. Any seizure of perishable property
made by the conservation commission or its wardens may
be sold at the highest available price, and the proceeds of
such sale turned into court to await disposition of such pro
ceeds as the court may direct."

You state that under these provisions, it is clear that the
conservation warden would have a right to seize an illegal
net with or without a search warrant provided he found the
same in actual use, but you ask the following question:

"Has the conservation warden the right to seize an illegal
net in the possession of any person who does not hold a li
cense for the same, when and if the net is not found in ac
tual use, but is found on the premises of the person in pos
session of same?"

You say that if this question is answered in the affirma
tive, you then submit the following:

"Must the conservation warden have a search warrant to
seize the same?"

You also direct my attention to sec. 29.05 (3), which
enumerates what may be seized under a search warrant but
does not specify unlicensed nets.
Your third and final question is:

"Granting that a conservation warden may seize and ar
rest any person upon whose premises an unlicensed net is
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found, what penalty is the defendant subject to under this
chapter?"

You say that, while an unlicensed net is declared to be a
public nuisance in the above quoted section, there does not
seem to be any penalty section specifically fixing a penalty
for the violation of sec. 29.03, relating to public nuisances,
unless it could be held that the general provisions on pen
alty in subsec. (1), par. (d), sec. 29.63, is applicable.

While sec. 29.03 (1) declares any unlicensed net of any
kind, or other unlicensed contrivance, traps or devices for
fishing is a public nuisance, it must be held that this can
only mean that the articles specified are public nuisances if
they are used for fishing purposes. The second part of sub-
sec. (1), you will note, declares a licensed net, while the

same is set, placed or found in any waters where the same is
prohibited to be used or in a manner prohibited by law, a
public nuisance. I cannot believe that the legislature in
tended to make any unlicensed net, even though not intended
to be used for fishing, a public nuisance. That would even
prevent the possession of such a net in a museum or as an
heirloom in a family.

For all practical purposes, I believe a game warden has
the right to seize an unlicensed net only when it is being
actually used or the game warden has reason to believe that
it is being used in violation of our game law. I do not be

lieve that the statute intended that he should search prem
ises for unlicensed nets that are not in actual use, for illegal
fishing. I am strengthened in this belief by the fact that
there is no specific provision in our statutes authorizing a
magistrate to issue a search warrant for the purpose of
searching for unlicensed nets, or other unlicensed devices,
traps, or contrivances, for fishing, that are declared by sec.
29.03, to be public nuisances. If the game warden, how
ever, finds an unlicensed net, while he is searching for a
wild animal or carcass, or parts thereof, either with or with
out a search warrant, and if it is possible for him to prove
that the same has been used within six months previous in
violation of our fishing laws, then I believe he has a right
to take such net. I believe this answers your first and sec
ond questions.

Answering your third question, I will say that I find no
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provision in the statute which expressly says that a person
who has in his possession or maintains a public nuisance,
such as using an unlicensed net for illegal fishing, may be
prosecuted criminally, but I do believe that he may be so
prosecuted. Under the common law, a person who main
tains a public nuisance may be criminally prosecuted. See
46 G. J. 815. I believe the penalty applicable would be that

provided in sec. 29.63, subsec. (1), par. (d), which reads
thus:

"For any violation for which no other penalty is pre
scribed, by a fine of not less than fifty nor more than one
hundred dollars, or by imprisonment in the county jail not
less than thirty days nor more than six months, or by both
such fine and imprisonment."
JEM

Live Stock—Tuberculin Test—Petition presented to de
partment of agriculture signed by more than fifty per cent
of cattle owners residing in county complies with provisions
of sec. 94.07, Stats., as amended by ch. 52, Laws 1929, not
withstanding fact that some of signatures to petition were
obtained prior to enactment of ch. 52, Laws 1929.

July 22, 1929.
W. A. Duffy,

Commissioner of Agnculture.
In your letter of July 10 you inquire whether a petition,

signed by the owners of cattle, requesting an area tubercu
lin test of such cattle, meets the requirement of subsec. (1),
sec. 94.07, Stats., as amended by ch. 52, Laws 1929, where
it appears that some of the signatures on such petition were
obtained before the enactment of ch. 52, Laws 1929.

Subsec. (1), sec. 94.07, Stats., 1927, provides in part as
follows:

"Whenever petitions signed by sixty per cent or more of
the cattle owners, as disclosed by the last assessment rolls
of the several taxing districts therein, who reside in any
county, shall be presented to the department of agriculture,
asking that all cattle within such county be tested for tuber
culosis, said department is hereby authorized to make such
test without expense to the owners, to the extent of the funds
provided therefor. * * *"
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Ch. 52, Laws 1929, amended the foregoing section by pro

viding, "whenever petitions signed by more than fifty per
cent of the cattle owners shall be presented to the depart
ment of agriculture," the department shall make such test.

The department of agriculture is given no power either in
the 1927 statutes or the statute as amended by ch. 52, Laws
1929, to determine the date on which the signatures to the
petition were secured. If, at the time the petition is pre
sented to the department, the requisite number of signatures
appear on the petition, the statutory requirements are satis
fied. It follows that the department of agriculture may

proceed to test the cattle as requested by the petitioners, pur
suant to the provisions of sec. 94.07, Stats..
SOA

Live Stock—No certificates may be issued by department
of agriculture under ch. 95, Stats., for jacks which are not
pure bred.

July 22, 1929.

W. A. Duffy,
Commissioner of Agriculture.

In your letter of July 12 you state that you have received
an application for a certificate of registration of a grade
jack. You inquire whether, under the provisions of sec.
95.13, Stats., you have the power to issue such certificate.

Sec. 95.01, Stats., provides that no person shall use or of
fer for use for public service any "stallion or jack" unless
he shall have registered such "stallion or jack" with the de
partment of agriculture and procured a certificate of such
registration from said department.

Subsec. (1), sec. 95.02, Stats., provides that before a cer
tificate of registration shall be granted, the "stallion or
jack" shall be thoroughly examined by a legally qualified
veterinarian and an affidavit of soundness signed by such
veterinarian furnished to the department of agriculture.

Subsec. (2), sec. 95.02, Stats., provides that certain enu
merated diseases shall disqualify a "stallion or jack" for

public service. This section further provides that the de
partment shall refuse to register any "stallion or jack" af-
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flicted with any of the diseases enumerated, and shall revoke
a previously issued registration certificate of any "stallion
or jack" found by the department to be afflicted with the
diseases enumerated.

Sec. 95.03, Stats., provides that upon complaint that a
"stallion or jack" is unsound and, on investigation, an ex
amination is deemed necessary, such examination shall be
made by a legally qualified veterinarian, deputized by the
department. It is further provided that the owner of the
"stallion" shall have the right to employ a legally qualified
veterinarian to act with the veterinarian representing the
department.

Sec. 95.05, St^ts., provides as follows:

"The certificates of registration shall be for 'pure bred,'
'grade,' 'scrub,' 'nonstandard,' or 'crossbred' stallions, using
said designations and shall be in such form, and contain the
name of the examining veterinarian and such other matter
as the commissioner of agriculture and the director of the
horse breeding division shall direct, and shall be signed by
said officers."

Sec. 95.06, Stats., provides that the owner of every "stal
lion or jack" used for public service in this state shall post
and keep affixed during the entire breeding season a correct
printed copy of his registration certificate in a conspicuous
place on his home stable and the stable or building of every
other farm or place where he is so used.

Sec. 95.07, Stats., provides that each bill or poster is
sued or used by the owner or any registered "stallion or
jack" for advertising shall contain a correct copy of the
"stallion's or jack's" registration certificate.

Sec. 95.09, Stats., provides that upon the transfer of the
ownership of any registered "stallion or jack" the certificate
may be transferred by the department of agriculture upon
satisfactory proof of such change of ownership.

Sec. 95.13, Stats., provides:

"No license certificate shall be issued for any 'grade,'
'scrub,' 'nonstandard' or 'crossbred' stallion after January
1, 1928. Provided that any such stallion for which a li
cense certificate is in force on that date shall be entitled to a
renewal thereof in accordance with the provisions of sec
tion 95.08."



Opinions op the Attorney General 425

It will be noted that the legislature has used the words
"stallion" or "jack" in every section of the statutes above
referred to with the exception of sec. 95.05 and sec. 95.13.
Sec. 95.05 in express terms provides only for certificates of
registration of "stallions". It is clear, however, that the
legislature in enacting sec. 95.05 intended the word "stal
lions" to include jacks, particularly in view of the provi
sions of sees. 95.07 and 95.09.

Sec. 95.13 is in para materia with the other provisions of
ch. 95, and must, therefore, be interpreted in connection
with such other provisions.

Sec. 95.05 provides for certificates of registration for
"pure bred," "grade," "scrub," "nonstandard" or "cross
bred" stallions.

Sec. 95.13 provides that no license certificate, that is, the
certificate provided for in sec. 95.05 shall be issued for any
"scrub," "grade," "nonstandard" or "crossbred" stallion
after January 1, 1928. Since the word "stallions" in sec.
95.05 includes jacks, it necessarily follows that the word
"stallion" as used in sec. 95.13, includes a jack.
The conclusion of this deparment is that sec. 95.13 pro

hibits the issuance of a registration certificate for jacks
which are not purebred, and that you have no power to issue
the certificate requested.
SOA

Bonds—Municipal bonds, including those issued by coun

ties for highway improvements, may not be sold for less
than par and accrued interest.

Neither county nor municipality other than city has
power to pay for opinion of private attorney as to legality
of its bond issues, nor for services in marketing its bonds.

Approval of proceeding preliminary to issuing and certi
fication of municipal bonds has important legal effect which
opinion of no private attorney can give.

July 27, 1929.
Highway Commission.

From your letter of inquiry and the accompanying docu
ments it appears that the county board of St. Croix county
at its November 1928 meeting authorized the issuing of
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$75,000 of county highway bonds bearing interest at 4i^%,
payable semiannually, dated May 1, 1928, and maturing
$30,000 on May ], 1935 and $45,000 on May 1, 1936; that
these bonds have been certified by the attorney general fol
lowing his approval of the proceedings preliminary to their
issue, but that the county has been unable to sell them by rea
son of the interest rate under the condition of the bond mar

ket; that the resolution of the county board provides that the
bonds cannot be sold for less than par and accrued interest;
that a bonding house has offered to purchase the bonds on the
basis of an interest note of 4.95%, or, in the alternative, that
the bonds be deposited with a Chicago bank under an escrow
agreement, secured by surety company bond, under which
the bonding house would endeavor to sell the bonds at par

and accrued interest the bank being authorized to deliver the
bonds as sold by the bonding company and to return those
not sold, the county to pay the bonding house $750 for its
services in securing an opinion from an attorney as to the
legality of the issue and in marketing the bonds.

You present two questions, as follows:

1. In view of the provision of sec. 67.13, Stats., relating
specifically to the issuing of county highway improvement
bonds under which the bonds in question were authorized,
that "such bonds are not to be sold at less than par," with
out the additional words "and accrued interest" which are

contained in sec. 67.08 of the general provisions of ch. 67,
Stats., relating to municipal borrowing reading as follows:
"The bonds of every municipality shall be negotiated and
sold or otherwise disposed of for not less than par and ac
crued interest ♦ * * niay the bonds referred to law
fully be sold at par but at a discount from the accrued in
terest ?

2. Whether the chairman of the county board, the county
clerk, and the county highway committee, who have been au
thorized to negotiate the bonds, have authority, in the ab
sence of express authorization by the county board, to enter
into such an escrow agreement and obligate the county to
pay the $750 service fee.

Both questions are answered "No," for the reasons,
among others, stated in IX Op. Atty. Gen. 182.

It is my opinion that the accrued interest on bonds is a
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part of the par value thereof, and that the language of sec.
67.08 and of sec. 67.13 (1) Stats., fixing the minimum price
at which municipal, including county highway improvement,
bonds may be sold is identical in meaning; besides, the reso
lution of the county board authorizing the issuing of these
specific bonds expressly provides that they shall not be sold
for less than par and accrued interest.

It is to be noted, also, in connection with the answer to
the second question, that cities (only), under certain condi
tions, are empowered by ch. 67 (sec. 67.10 (7)) to obtain
the opinion of a private attorney as to the legality of the
bonds issued by them, and that, under a familiar rule of
statutory construction, that power must be held to be denied

to counties and municipalities other than cities; also, that
the approval of the proceedings and the certification of the
bonds by the attorney general gives to the purchaser thereof
something that the opinion of no private attorney can give,
namely, absolute assurance that the bonds are incontestable
on any ground where the amount is within the constitu
tional limitations, and since in point of fact the attorney
general does not approve proceedings or certify to bonds un

til proofs are on file with him that the issue is within not
only the constitutional but also any statutory limitation of
amount, the purchaser's protection is complete, and no
opinion of a private attorney can add to it. An opinion of
a private attorney is merely an opinion, and has no legal ef

fect, and, except where specific authority is given as in the
case of cities, I think a municipality has no power to pay
for such an opinion. Nor is there any authority that I
know of to pay for services in marketing municipal bonds.
To authorize the sale on the basis of a higher rate of in

terest than has been provided for requires action by the

county board amending the proceedings for the issuing of

these bonds to provide for the payment of such higher rate

of interest, which proceedings would have to be recorded in
the separate bond record book, would be subject to sees.

67.14, (1) as amended by ch. 145, Laws 1929, and 67.22,

providing for submission to a referendum vote or the non-

issue of the bonds on the filing of the requisite petition

within the time therein limited, certification of a copy of
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the record to the attorney general, and a new printing and
certification of the bonds.

I cannot refrain from saying that it would seem that
these St. Croix county 4^/^% bonds ought to be marketable.
The issues of many other counties bearing the same rate of
interest, have, right up to the present time, been negotiated
without trouble. In only two other counties thus far this
year to my knowledge have 41^4% bonds failed to find a pur
chaser on the first advertisement, and in each of these on
the second and more adequate advertisement of the issue the
bonds have been sold at par and accrued interest, and in one
of these cases, at least, at, a premium. I would therefore
suggest a new advertisement of this issue, making sure that
all prospective buyers have notice of the offer, before en
tailing the delay and expense of county board proceedings
to raise the rate of interest.

FEB
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Corporations—Cumulative voting by stockholders for
directors of corporations is not permissible in Wisconsin.

August 2, 1929.
Theodore Dammann,

Secretary of State.
You submit proposed articles of incorporation of The

C— C— S— Company and ask whether cumulative voting
by stockholders for directors, as provided by art VI, is per
missible. The article in question provides:

"At ail elections of directors, each stockholder shall be
entitled to as many votes as shall equal the number of his
shares of stock, multiplied by the number of directors to be
elected; and he may cast all of such votes for a single
director, or may distribute them among the number to be
voted for, or any two or more of them at his discretion."

2 Thompson on Corporations (3d ed.) 360 defines cumu
lative voting as follows:

"* * * By cumulative voting is meant that a stock
holder, instead of distributing his vote among all the
directors to be elected, may cast for one or more particu
lar directors a total of as many times the number of votes
he might otherwise cast for each director as there are di
rectors to be elected * *

Thompson states that this method has been devised by
"constitutional provision or statutory enactment in several
of the states" (359-360), and that it seems to be the rule
that the right of cumulative voting "does not exist unless it
is expressly given by statute" (364).
See also 3 Fletcher Cyc. Corps. 2819 and 14A C. J. 58.

In State v. Stockley, 13 N. E. 279, 280, 45 Ohio St. 304, it
is stated that in the absence of statutory authority, the
right cannot be maintained nor its exercise permitted. In
our examination of the cases, we have found none uphold
ing the right of cumulative voting, in the absence of ex
press constitutional or statutory authority therefor.
The instant question, therefore, turns on whether there

is in Wisconsin any express constitutional or statutory
authority for cumulative voting. The constitution does
not appear to contain any provision on the subject. The
only statutory provisions relating to voting rights of stock-
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holders in ordinary corporations are found in sec. 182.15,
Stats., which pro\ades in part:

"Unless a provision to the contrary is inserted in the ar
ticles of incorporation and recited in each ceidificate for
any share of stock issued by the corporation, every stock
holder of any corporation shall be entitled to one vote for
each share of stock held and owned by him at every meet
ing of the stockholders and at every election of the offi
cers thereof, * *

The italicized portion of the above quoted statute was

added by ch. 532, Laws 1911. The statute clearly author
izes restrictions or qualifications on voting power. It ap
pears to permit the application of the common law rule
that a member of a corporation has one vote and no more.

See 3 Fletcher 2815. This office has ruled that it permits
the classification of common stock of a corporation in such
manner that one class shall have no voting power. X Op.
Atty. Gen. 1037. In our judgment, however, the statute

does not, under any rule of construction, expressly author
ize cumulative voting. Those states which recognize
cumulative voting have done so by provisions of law which
expressly deal with the specific subject. Our conclusion,

therefore, is that in Wisconsin cumulative voting by stock
holders for directors of a corporation is not permissible.
FCS

Education—Pv.hlic Oncers—Board of Vocational Ediica-
Member of local board of vocational education in city

is not eligible to appointment by such board as local direc
tor of vocational education provided for by sec. 41.15, sub-

sec. (6), Stats, as amended by ch. 13, Laws 1929.

August 2, 1929.
George P. Hambrecht, Director,

Board of Vocatio7ial Education.
Subsec. (2), sec. 41.15, Stats., provides that the local

board of vocational education in cities to which sec. 41.15

is applicable "shall consist of the city superintendent of
schools * * *, and four other members, « ♦ *
who shall be appointed by the local school board, or if there
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be more than one local board, by such boards jointly.

Subsec. (6), sec. 41.15, Stats., as amended by eh. 18,
Laws 1929, reads:

"The local board of, vocational education shall employ
and fix the compensation of a local director of vocational
education for the development and supervision of the local
work of vocational education and shall also employ and fix
the compensation of other supervisors, coordinators, teach
ers and technical advisors and experts as may be necessary
for the proper execution of its duties. The qualifications
and fitness of these employes shall be subject to the ap
proval of the state board of vocational education and shall
meet the requirements designated by the said state board.
The local board may also employ and fix the compensation
of such clerical assistants, janitors, and other employes as
may be necessary."

You inquire whether the city superintendent of schools,
who is ex ofiicio a member of the local board of vocational

education, may be employed by such board as local director
of vocational education, either with or without salary, ac
cording to said subsec. (6).

It is my opinion that the answer should be No.
The general rule is well stated in 46 C. J. 940 as follows:

"It is contrary to the policy of the law for an officer to
use his official appointing power to place himself in office,
so that, even in the absence of a statutory inhibition, all of
ficers who have the appointing power are disqualified for
appointment to the offices to which they may appoint; nor
can an appointing board appoint one of its members to an
office, even though his vote is not essential to a majority in
favor of his appointment, and although he was not present
when the appointment was made, * * *"

Moreover, the position of director seems clearly incom
patible with that of member of the board. The board is
expressly authorized to elect from membership a chair
man and a secretary (sec. 41.15 (4), Stats.), but not so
as to the local director, supervisors, co-ordinators, teachers,

and technical advisors and experts which it is authorized to
employ and fix compensation for. The powers and duties
of the local director are performed under the direction of
the board, and his acts are subject to its approval, ratifica-
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tion or disapproval. In relation to such matters,—and,
indeed, even the matter of the appointment itself and the
term, tenure and emoluments of the position—the ques
tions of administration, finance, policy, etc. involved may
be the subject of opposing- opinions and judgments of the
members of the board, and therefore were the local director
a member of the board he might have the deciding vote up
on such questions. There is thus a conflict of interests,
because the director is subordinate and subject to the
supervisory power of the board, his accounts are audited,
his acts passed upon and he is subject to removal by the
board, and the situation falls within practically all of the
examples of incompatibility referred to in the books. State
V. Jones, 130 Wis. 572, 575; 46 C. J. 941.
Apart from the rule of public policy that prevents an ap

pointing board from naming one of its own member.s to a
position within its appointing power and apart from the
incompatibility of the dutes of local director and member
of the board, it is at least quite doubtful that, within the
reasoning of the opinion of the attorney general found in

IV Op. Atty. Gen. 671, and under the provisions and limi
tations of sacs. 62.09 (1) (a), 62.09 (2) (c), and 62.09
(7) (d). Stats., that the appointment by the board of one
of its own members as local director could legally be made.

I recognize that, aside from the declaration of sec. 62.09
(1) (a), Stats., the question of whether the position of lo
cal director of vocational education in a city is an office or
a mere employment arises on the question of incompati
bility with that of member of the local board of vocational
education. . It is sometimes difficult to distinguish between
those employments which are and those which are not of

fices. However, I am of the opinion that the local director
of vocational education may properly be regarded as an
officer on the question of whether his powers and duties
are incompatible with those of member of the board which
appoints him.

FEE
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Building and Loan Associdtions—Building and loan as
sociation may not fix one rate of dividends on unpledged
shares of instalment stocks and different rate on pledged
shares.

August 3, 1929.
C. F. Schwenker,

Banking Commissioner.
You state that a certain building and loan association in

this state has attempted to fix one rate of dividends on un
pledged shares of instalment stocks, and another rate on the
instalment shares pledged as collateral to mortgage loans.
You ask whether there is any authority in the law for the
declaration of different rates of dividends.

The question is answered in the negative. We have care
fully examined the provisions of ch. 215, Stats., relating
to building and loan associations, as amended by chs. 216
and 259, Laws 1929, and find therein no authority for the
discrimination proposed. Quite to the contrary, subsec. (1),
sec. 215.24 contemplates the equal distribution, in the form
of a dividend, of gross earnings less the expenses and con
tingent losses. XVII Op. Atty. Gen. 97. Possible excep
tions to the requirement of equal distribution occur in sec.
215.09, relating in part to dividends on advance payments
on stock, and in sec. 215.13, relating in part to dividends
on matured stock; but, assuming, without deciding, that
such exceptions exist, they have no application to the instant
facts.
FCS

Public Officers—County Superintendent of Schools
School Districts—County superintendent, under sec. 40.36,
Stats., has power to name schoolhouses not theretofore
named; has no power to change existing name of school-
house.

August 5, 1929.
John Callahan, State Superintendent,

Department of Public Instructiori.
The material facts contained in your letter of July 26,

1929, are as follows:
Recently a schoolhouse in joint school district No. 11, in

28
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Dane county, was blown down, and a new school is being
erected in its place. The school has been designated for
a great many years by the name of a prominent citizen who
has taken an interest in educational affairs. The electors of

the district desire to change the name of the school. You

inquire whether the county superintendent has the power
to change the name of the school.

Your question is answered in the negative. Subsec. (1),
sec. 40.36, Stats., provides as follows:

"The county superintendent of schools shall name each
rural schoolhouse in his district and notify district clerk
thereof."

Sec. 40.36, Stats., was created by eh. 425, Laws 1927.

Ch. 425 had its inception in Bill No. 13, S., which was a
revisor's bill. Following sec. 40.36 appears a revisor's note,
as follows:

"Section 40.36 is a revision of an old section 40.275.
No change in substance is proposed. The naming of dis
tricts is left directly with the superintendent."

Sec. 40.275, Stats. 1925, conferred on the electors the
power, in the first instance, to name the schoolhouses in
the school district, and also conferred the power on the

electors to change the name of a schoolhouse. The enact
ment of sec. 40.36, as stated in the revisor's note, has

changed the old law, and has conferred absolute power to
name schoolhouses on the county superintendent. It is
important, however, to note that sec. 40.36 does not confer
on a county superintendent the power to change the name

of a schoolhouse. It confers only the power to name a
schoolhouse. The power thus delegated to the county super

intendent to name a schoolhouse can be exercised only in
cases where a new schoolhouse, not theretofore named, has
been constructed.

Since the schoolhouse in question formerly had a name,
and the new school is designed to take the place of the old
one, by reason of the destruction of the old schoolhouse by
the elements, it is the opinion of this department that the
county superintendent has no power to give a new name
to such new schoolhouse.

SOA
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Counties—Minors—County improperly charged with sup
port of children at state public school may apply to state
board of control to be relieved from such charge and may
also appeal from finding of such board under sec. 46.10,
subsecs. (4) and (5), Stats.

August 6, 1929.
J. M. Peters,

District Attorney,

Hartford, Wisconsin.
In your letter of July 29 you state that Judge Cowie has

found that Washington county is liable for the support of
the Alf children in the state public school at Sparta, and
you submit the matter to this department and ask for an

opinion.
You do not state facts sufficient for us to determine the

merits of the question, but you have a remedy prescribed
in the statute which it will be necessary for you to follow.
Sec. 46.10, subsec. (4), Stats., provides that when a county
is improperly charged for the support of an inmate of a

charitable institution, the district attorney may make writ
ten application to the state board of control for relief from

such charge. It then provides what the application shall
contain and gives the procedural steps that must be taken
in order to have the state board of control pass upon the
question. You have a right to present evidence before

them. The .subseciuent subsection, (5), then provides that
any party aggrieved by a,ny such order of the state board

of control may within one year from the making thereof
appeal to the circuit court of Dane county, etc.

I note that you say that you have taken it up with the

state board of control, but you have never made formal

application under the statute for the purpose of having the
question determined as to what county is liable for the
support of these children. I suggest to you, therefore, that

you do this and submit all your proof to the state board of
control. It would be rather improper for this department
to presume to pass upon the facts that should be presented
to the state board of control. We suggest, therefore, that
you do not ask for an official opinion on the merits of the

question, as that must be passed upon by said board.
JEM
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Fish and Game—Rough Fish—Sec. 29.62, subsec. (2),
Stats., as amended by eh. 99, Laws 1929, prohibits con
servation commission from taking rough fish from Beaver
Dam Lake, Fox Lake and Lost Lake in Dodge county, but
requires commission to maintain proper fish screens in
Beaver Dam Lake where same empties into Beaver Dam
Creek in order to prevent fish from said waters from going
into waters below said fish screen.

August 7, 1929.

Matt Patterson,

Acting Conservation Director.
You direct my attention to ch. 99, Laws 1929, which pro

vides that the authority granted the conservation commis
sion by subsec. (1), sec. 29.62, Stats., does not extend to

Beaver Dam Lake, Fox Lake, or Lost Lake in Dodge county,
but proper fish screens shall be maintained in Beaver Dam

Lake where the same empties in Beaver Dam Creek, in
order to prevent fish in said waters from going into waters
below said fish screens. You state that there is nothing said
as to who shall maintain these screens and you would

therefore like an opinion from this department as to
whether, in our opinion, this would in any way embody that
part of the law which says that the conservation commis

sion shall not have authority to remove rough fish from
Beaver Dam Lake, Fox Lake, or Lost Lake in Dodge county,
and you would also like to know who shall place these
screens in the waters mentioned and who shall maintain

them.

Ch. 99, Laws 1929, amends sec. 29.62, Stats. Subsec. (2)
of said section as amended reads now as follows, the under

lined portion containing the amendment:

"The authority granted to the commission by subsection
(1) does not extend to the Mississippi river, Lake Pepin,
Lake St. Croix, and the lakes, bays, bayous and sloughs
tributary thereto and connected therewith, or to Beaver
Dam lake, Fox lake or Lost lake in Dodge county, hut proper
fish screens shall be maintained in Beaver Dam lake tvhere
the same empties into Beaver Dam creek or in said Beaver
Dam creek, in order to prevent fish from said waters going
into the waters below said fish screens.
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This statute expressly prohibits the conservation com
mission from removing rough fish from Beaver Dam Lake,
Fox Lake or Lost Lake in Dodge county. I see no objec

tions to the validity of this statute.

The question as to the maintaining of screens as pro
vided is answered by saying that there is nothing to indicate
who is to pay for the screens to be maintained as provided
in the amendment. I see no escape from the conclusion,
however, that this duty devolves upon the conservation

commission. I do not believe that a private person can be
compelled to maintain screens in such waters and it is my
opinion that the legislature intended by the enactment of
this statute to impose that duty upon the conservation
commission. I think this is a reasonable inference from

the language used, especially in view of the fact that they
were regulating actions of the conservation commission.
JEM

Automobiles—Ch. 239, Laws 1929, applies only to pas

senger carrying vehicles.

August 7, 1929.

Railroad Commission.

In your letter of July 25 you inquire whether the pro
visions of ch. 239, Laws 1929, apply to vehicles used for the
transportation of freight.

Ch. 239, Laws 1929, creates sec. 194.015 to read in part
as follows:

"The pi*ovisions of this chapter shall not apply to any
automobile or other motor vehicle of a passenger carrying
capacity of not to exceed five persons, when operated under
contract with the federal government for carrying United
States mail between fixed termini on the route fixed by the
contract for conveying such mail; * *

It will be noted that the statute exempts any automobile
or other motor vehicle of a passenger carrying capacity of
not to exceed five persons. Manifestly, the statute applies
only to vehicles which in fact have a passenger carrying
capacity. Vehicles used exclusively for the transportation
of freight do not have any passenger carrying capacity
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within the meaning of the statute. Your question, there
fore, is answered in the negative.

Th's opinion is written upon the assumption that ch.
239, Laws 1929, is constitutional. The question as to the
constitutionality of the statute has not been raised and is
not passed upon by this department.
SOA

Corporations—Words and Phrases—Securities—Bill of
sale and ranching agreement constitute "security" within
meaning of subsec. (7), sec. 189.02, Stats., when executed
under following conditions: Bill of sale conveys to pur
chaser certain number of ewes, purchaser, as part of same
transaction, executing three year contract by terms of
which vendor is to ranch and care for sheep, company to
receive all wool from said sheep and 60% of increase there
of, purchaser at end of contract period to receive original
sheep and in addition 40% of increase thereof, or, at option
of purchaser, market price of said sheep and increase.

August 8, 1929.
Railroad Commission.

With your letter of July 22 you enclose bill of sale and
ranching contract of the W.R.S. Company. By the terms
of the bill of sale, which is in blank, the W.R.S. Company
grants and conveys grade ewes to the purchaser. Under the
terms of the ranching contract the W.R.S. Company agrees
to ranch, feed, breed and care for the ewes described in the
bill of sale upon the following conditions:
That the company will maintain the ewes described in the

bill of sale, together with a 40% increase from the said
sheep, beginning Blay 1, 1930, and every year thereafter
during the term of the contract. The 40 per cent increase
is to be in ewe Iambs, as per schedule "A" on the back of
the contract. It is further provided that at the end of the
contract period, on September 1, 1933, the company will
surrender and deliver to the owner the sheep described in
the bill of sale, together with the increase. At the option
of the owner the company will dispose of the sheep at the
•then market price or will continue in the possession of the
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sheep upon the terms specified in the contract. If, at the
expiration of the contract, the owner does not instruct the
company in writing as to the disposition of the said sheep,
the company shall have the authority to dispose of the said
sheep at the then market price, and deliver to the owner
the proceeds of the sale. In consideration of the caring for
and feeding of the sheep, the company shall retain all the
wool clipped from the sheep during the period of the con
tract and shall retain all the increase in lambs in excess of
the 40 per cent.

Schedule "A" on the back of the contract reads as follows:

Schedule "A"

What 100 Sheep will do under the W. R. S. Co.'s contract.
In 1929 you buy 100 Head of ewes.

In summer of 1930 you have
100 Head of ewes (original)

40 Ewe Lambs (1930 crop)

140 Head Total.

An increase of 40%, all ewes.

In summer of 1931 you have
100 Head of ewes (original)
40 Head of 1 year old ewes (1930 crop)
40 Ewe Lambs (1931 crop)

180 Head total.

An increase of 80%, all ewes.

In summer of 1932 you have
100 Head of ewes (original)
40 Head 2 year old ewes (1930 crop)
40 Head of 1 year old ewes (1931 crop)
56 Head of Ewe Lambs (1932 crop)

236 Head Total.

An increase of 136%, all ewes.
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In summer of 1933 you have
■  100 Head of ewes (original)

40 Head of 3 year old ewes (1930 crop)

40 Head of 2 year old ewes (1931 crop)
56 Head of 1 year old ewes (1932 crop)
72 Head of Ewe Lambs (1933 crop)

308 Head Total.

An increase of 208%, all ewes.^

The company has advised you that it will operate under
three distinct plans, as follows:

1. Sheep will be sold outright under the terms of the bill

of sale.

2. The company will undertake to ranch sheep not sold
by them, under the conditions of the sheep ranching con
tract.

3. The company will sell sheep under the terms of the bill
of sale, and will ranch the sheep under the ranching agree
ment, in which event both the bill of sale and the ranching
contract will be executed as a part of the same transaction.

In XVII Op. Atty. Gen. 343, and 427, this department

held that certain contracts entered into between the owners

of muskrats and the purchasers thereof, constituted "securi
ties" within the meaning of subsec. (7), sec. 189.02, Stats.

It was pointed out that a hona. fide sale of muskrats and a
bona fide agreement to care for muskrats was not within the

purview of the statutes, but that where the bill of sale and
the agreement to ranch and care for the rats, were, in fact,
the evidence of an interest in the property and assets of a

company, they were "securities" within the meaning of the
statute.

In the light of the foregoing opinions, it is clear that the
first and second plans of operation by the company, if bona
fide, are not subject to the blue sky law. The owner of
sheep has the privilege of selling them and, also has the

privilege of turning them over to a company to be fed and
otherwise cared for. Neither of these transactions partakes
of the nature of a sale of securities. However, the third
plan of operation brings the transaction within the purview
of subsec. (7), sec. 189.02. Schedule "A" on the back of
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the ranching contract demonstrates conclusively that the
person who purchases the sheep and executes the ranching
agreement thereby acquires an interest in the property of
the W.R.S. Company. The bill of sale and the ranching

agreement, when executed concurrently, are in the same
category a.s the instruments which were held to be securities

in XVII Op. Atty. Gen. 343 and 427.
SOA

Mothers' Pensions—Mother may lose one pension resi

dence before gaining another pension residence. Temporary
absence from county does not change pension residence but
moving to make permanent home or for indefinite time,
giving up former home, changes such residence.

August 9, 1929.

Frank B. Keefe,
District Attorney,

Oshkosh, Wisconsin.
I am in receipt of your letter of August 1, in which you

ask for an opinion on the following questions:

"2. Is a mother eligible to children's aid in this county
while holding property and paying taxes in another
county?"

Answer. Yes, if eligible under the provisions in sec.

48.33, subsec. (5), Stats., and if the necessity for such aid
exists.

"2. Is a mother eligible to children's aid in this county
when she takes her children to another county to work in
that county?
"If she is eligible, does the length of time that she works

there affect her eligibility in receiving aid from this
county?"

Answer. It is difficult to answer such questions by yes
or no. Residence in the county is necessary for aid under
the mothers' pension act, and when such residence ceases
the right to aid ceases, but it is held that temporary absence
from the county does not prevent aid. That, of course,
would be confined to cases where the person went to some



442 Opinions of the Attorney General

other county for a temporary purpose only, and intended to

return to her home in her pension county and she would
have to continue to have her home there. If she gave up

such home and went to another county to live there and
lived there for an indefinite period she would lose her pen
sion residence at her old home, although she could not gain
a pension residence in the new county for a whole year.

Your questions involve mixed questions of fact and law.
The length of time that the mother works at a certain
place or in a certain county would only be a circumstance

bearing upon the question of her pension residence. If she
gives up her former home and goes to another county to
work indefinitely, taking her family with her, I think that
would change her pension residence so as to relieve the
county of her former residence.

Opinions of this department cited under the section in
the statutes answer the questions about as definitely as

we can answer them here because, as stated, they are partly

questions of fact and partly questions of law.
TLM

Bridges and Hightvays—Where "character and kind of

bridge adapted to the location" on state trunk highway over
stream along which railroad exists is determined by state

highway commission, in proceedings under sec. 87.04, Stats.,
to be one which will carry roadway over railroad tracks,
resulting in separation of grades of railway and highway,
and such bridge so constructed will necessarily be more

than three hundred feet long, not including approaches, it
is eligible to construction under provisions of said section,
and state's portion of cost thereof may be paid out of
funds provided for by sec. 20.49, subsec. (5), Stats. •

August 13, 1929.
Highway Commission.

K. G. Kurtenacker, Secretary.

You state that pursuant to a petition filed by the county
board of Rock county, under the provisions of sec. 87.04,
Stats., for the reconstruction of the bridge over Turtle
Greek on state trunk highway No. 14 at the outskirts of
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the city of Beloit, the commission has held a public hearing
thereon and has examined the location of the bridge; that
the field examination of the location shows that immediately
adjacent to the structure is a grade crossing with the C. M.
St. Paul & P. R. R., and that the commission is of the
opinion that if the bridge is reconstructed it should be con
structed at such an elevation as will result in the separation
of the grades of the highway and railroad; that if no separa
tion of the grades is included in the project the length of
the bridge necessarily required will be less than the three

hundred feet to make it eligible for reconstruction under
said sec. 87.04 but that if such separation is included it will

necessarily exceed three hundred feet in length.
With your letter you submit a plat showing the location

of the bridge and adjacent grade railroad crossing and the
proposed combined bridge and grade separation, with pro
file, and inquire whether the commission may legally aid
in the construction of such proposed elevated bridge out of
funds available under the provisions of sec. 20.49, subsec.
(5), Stats.

I am of the opinion that the question should be answered
yes.

The appropriation of subsec. (5), sec. 20.49, Stats., is to
the state highway commission "to pay the state's portion of
the cost of bridges under sections 87.02 to 87.05 of the

statutes." By subsec. (2), sec. 87.04 Stats., the state high
way commission is very broadly vested with full power to

determine "the character and kind of bridge adapted to the
location." Having determined that the character and kind

of bridge adapted to the location in question for the pur
poses of safe public travel on the highway is one that shall
carry the highway traffic over the railroad track, it only

remains for the commission to apply the mathematics of the

statute: If the bridge so determined to be the character
and kind of bridge adapted to the location will necessarily
be more than three hundred feet in length, not including
approaches, it follows that its construction may be ordered

under the provisions of sec. 87.04 and that the state's share
of the cost thereof may be paid out of the funds provided
by sec. 20.49, subsec. (5), Stats.
FEB
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Dairy and Food—Several questions discussed dealing
with authority of dairy and food commissioner to prescribe
certain qualifications for applicants for butter makers' and
cheese makers' licenses.

August 13, 1929.

C. J. Kremer,
Dairy and Food Commissioner.

In your communication dated July 31 you present a
series of questions as follows:

"(1) What rules and regulations may the dairy and food
commissioner prescribe relating to the qualifications of ap
plicants for cheese makers' licenses. Specifically: Can the
dairy and food commissioner prescribe that applicants:
"a. Be of sound health and free from communicable or

contagious disease and be so certified to the dairy and food
commissioner by a duly licensed physician.
"b. Have the requisite knowledge, training and skill for

making lawful cheese of high quality of the kind or variety
that he is, or is to be, employed to make.

"c. Have the knowledge, training and skill to determine
the lawful qualities of milk.
"d. Have the knowledge, training

correctly the Babcock test.
"e. Have the knowledge, training

correctly the lactometer.
"f. Have the knowledge, training

correctly the Wisconsin curd test.
"g. Have the knowledge, training

correctly the Methylene blue test.
"h. Have a knowledge of the essential principles in cheese

making and the needful training and skill for their proper
application.

"i. Be familiar with the laws of the State relating to
cheese and to milk and cream and milk and cream products.

"j. Have the knowledge and skill to operate the sediment
test.

"(2) Has the dairy and food commissioner authority to
require information as to the factory in which applicant is
to be employed and where his work may be inspected as
part of the application under subsec. (3) ?
"(3) Has the dairy and food commissioner authority to

prescribe rules and regulations to the effect that no licensee
shall use adulterated or insanitary milk or cream for cheese
making or that no licensee shall prepare, handle or care for
cheese or other dairy products in an unclean manner or that
the licensee shall not manufacture adulterated or otherwise

and skill to operate

and skill to operate

and skill to operate

and skill to operate
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unlawful cheese and that the license of any person who has
violated these rules may be revoked, unless, upon notice in
writing sent by registered mail to licensee cause be shown
why the license should not be revoked under subsec. (5) and
if cause is not shown within a reasonable time to revoke
such license?"

Sec. 98.05, Stats., which deals with butter makers' and

cheese makers' licenses, is quoted in so far as applicable
here, as follows:

"(2) On and after the first day of January, 1916, no
person shall engage in the manufacture of butter or cheese
as a buttermaker or cheesemaker unless he shall have first
secured a license from the dairy and food commissioner.
Such license for butter or cheesemakers shall be issued by
the dairy and food commissioner under such rules and
regulations as he shall prescribe relating to the qualifica
tions of applicants for securing licenses. Such qualifica
tions shall include among other things: Previous record
in operating and keeping in sanitary condition the butter or
cheese factory in which he has been employed.
"(3) Application for a buttermaker's or cheesemaker's

license shall be made upon an application blank furnished
by the dairy and food commissioned. Upon receipt of any
such application the dairy and food commissioner shall issue
a permit to such applicant to carry on the work of a butter-
maker or cheesemaker. Such permit shall have the full
force and effect of a license to carry on the work of a butter-
maker or cheesemaker only until a license shall have been
issued to the applicant or until such applicant shall have
been notified of the denial of such application. At the time
such permit is issued, the dairy and food commissioner shall
also furnish to the applicant the rules and regulations inci
dent to securing a license and also suggestions relating to
the proper method of operating butter or cheese factories.
"(4) Each application for such license shall be accom

panied by a fee of one dollar payable to the dairy and food
commissioner, and no license shall be issued until such fee
is paid the dairy and food commissioner. In case license is
refused, the fee accompanying the application shall be re
turned by the dairy and food commissioner to the applicant
with notification of refusal.
"(5) Each buttermaker's or cheesemaker's license shall

be subject to revocation by the dairy and food commissioner
upon reasonable written notice that the licensee has violated
any of the rules and regulations prescribed by the commis
sioner, or has violated any of the laws of the state relating
to milk or cream, or milk or cream products."
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Taking up the questions in the same order in which you
have presented them, question (a) of par. (1) is answered
in the affirmative. Sanitation and cleanliness seem to be of

first importance for subsec. (2), sec. 98.05 specifically pre

scribes that the qualifications shall include a good record
with respect to them. It would certainly seem logical to

prohibit the presence of any disease in person in charge
of a butter or cheese factory, which disease might be com

municated through the products manufactured there. At
any rate, it certainly is not an unreasonable requirement.

Question (b) is answered in the affirmative. It would
seem, if there is to be any qualification recognized, it is the

qualification necessary to make a product that comes within
the lawful or legal prescription.

Question (c) is answered in the affirmative. To require
that the applicant has knowledge, training and skill to
analyze milk for its contents is not only a reasonable re- [
quirement but one, it would seem, that as fundamental in
cheese and butter making. '

Questions (d) and (e), (f), (g) and (j) are all answered
in the affirmative. To require that the applicant shall have
a knowledge of how to operate the different tests referred
to in these questions is merely to require that the applicant
shall have a knowledge of how to determine, and be able
to determine, the contents of milk. Each one of the tests

referred to in these questions is used for the purpose of
ascertaining whether a certain content is present in the
milk that is tested. To be able to determine the contents of

milk and cream would seem to be a qualification entirely i
reasonable to prescribe for applicants for licenses as butter ' i
makers and cheese makers. ' j

Question (h) is answered in the affirmative. It would |
seem the grant of authority to the dairy and food commis-
sioner to prescribe qualifications is merely saying, in other 1 1
words, and in a broader way, that such commissioner shall ' I
have the right to determine that the applicant shall "have a
knowledge of the essential principles in cheese making and ,||
the needful training and skill for their proper application." J

Question (i) is answered in the affirmative for the same '
reason that is given in answering question (b). .
The question presented in par. (2) : Subsec. (4), sec. '
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98.05 contemplates that in certain instances licenses may be
refused, presumably on the theory that subsequent to the
application and the issuance of a permit, the dairy and food
commissioner by inspection and observation of the applicant
has determined that the applicant is not qualified and there
fore, under the law, not entitled to a license. To be able to

observe and inspect such applicant, who has obtained a
permit, it necessarily follows that the dairy and food com
missioner must know where such applicant may be found
and where his work may be inspected. This question is,

therefore, answered in the affirmative.
Questions asked in par. (3) are all answered in the af

firmative. Regulations prohibiting the use of adulterated or
insanitary milk or cream, prohibiting the handling of dairy
products in ah unclean manner and prohibiting the manu

facture of unlawful cheese, merely incorporate what is

otherwise prohibited by statute.
It is the opinion of this department that the provision in

your proposed regulations pertaining to the revocation of
a license is in full compliance with subsec. (5), sec. 98.05,
which authorizes under circumstances mentioned therein

the revocation of a license by the dairy and food com
missioner.

FWK

Appropriations and. Expenditures—Courts—Trustees of
state library, revisor of statutes, state bar commissioners
and board of circuit judges are excepted from provisions of
sec. 15.14, Stats.

August 14, 1929.

Budget Bureau.

In your letter of July 27 you inquire whether, under the
provisions of sec. 15.14, Stats., which was created by ch.
97, Laws 1929, the state library, the revisor of statutes, the
state board of bar examiners, and the board of circuit
judges are exempt from making the quarterly estimate re
quired by sec. 15.14, Stats.

Subsec. (1), sec. 15.14 provides:

"Each department except the legislature and the courts
shall from time to time prepare and submit to the director
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of the budget an estimate of the amount of money which it
proposes to expend upon each of its divisions, activities and
functions during the ensuing quarter."

Subsec. (3), sec. 15.14 provides:,

"It shall be unlawful for any department, except the
legislature and the courts, to increase the salary of any
employe, to employ any additional employes, or to expend
money or incur any obligations except in accordance with
an estimate submitted to the director of the budget as
provided in subsection (1) and which shall have been ap
proved either by such director or by the governor."

It will be noted that the legislature has specifically pro
vided that "the courts" shall be exempt from the provisions
of sec. 15.14.

Sec. 43.01, Stats., provides:

"The justices of the supreme court and the attorney gen
eral shall be ex ofRcio trustees of the state library, and shall,
have full power to make and enforce, by suitable penalties,
such rules and regulations for the custody, superintendence,
care and preservation of the books and other property con
tained in said library, and for the arrangement thereof as
to said trustees shall seem necessary and proper."

Sec. 43.07 confers on the trustees of the state library the
power and imposes the duty to appoint a revisor of the
statutes.

Subsec. (6), sec. 256.28 confers on the supreme court the
power and imposes the duty to appoint a board to be known
as the "State Bar Commissioners."

Subsec. (1), sec. 252.08 provides that the "Board of
Circuit Judges" shall consist of the several circuit judges
of the state and the judges of any court having unlimited

jurisdiction concurrent with the circuit court either in civil
or criminal matters.

It will be noted from the foregoing provisions that the
trustees of the state library, revisor of statutes, the state
bar commissioners, and the boai'd of circuit judges, are all

arms of the court. This principle has been so well estab
lished as not to require further comment. In re Janitor of
Supreme Court, 35 Wis. 410; State ex rel. Guhhins v. An-
son, 132 Wis. 461, 474-476; In re Appointment of Revisor,,
141 Wis. 592, 610.
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It follows that these various agencies are exempt from the
provisions of sec. 15.14.

This opinion has been confined to the issues presented.
No opinion has been requested or expressed as to the con
stitutionality of ch, 97, Laws 1929.
SOA

Constitutional Law—Wisconsin Statutes—Bill which ex
pressly declares time of its taking effect, and such time is
impossible one, becomes effective upon publication.

August 15, 1929.
Honorable Walter J. Kohler,

Governor.

In yours of August 13 you state that sec. 5, Bill No. 322,
A., as amended, provides:

"This act shall take effect on July 1, 1929, but the com
missioners of the department of markets may be appointed
at any time after passage and publication of this act."

With reference to such bill you request an opinion on the
questions following, viz:

"(1) In case said bill is approved and published, will it
take effect as a law (assuming all sections constitutional
except that above quoted) ?
"(2) If the first question is answered in the affirmative,

when will the act take effect?"

Your first question is answered in the affirmative for
the reasons given for answer to your second question.

Answering the second question you are advised that the
act will take effect upon publication thereof.

Sec. 21, art. VII, Wis. Const., provides:

"The legislature shall provide by law for the speedy pub
lication of all statute laws, * * ♦. And no general law
shall be in force until published."

In obedience to the foregoing constitutional mandate, sec.
35.64, Stats., was enacted. It reads:

"Publication of all laws. Every law shall be published
in the official state paper immediately after its passage and
approval, * * *; and until so published shall not take
effect."

29

N.
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The legislature has, by sec. 370.05, Stats., prescribed the
time when a law or act shall take effect and be in force

when such law or act does not expressly prescribe the time

when it shall go into operation. It reads:

"Laws and acts; time of going into force. Every law or
act which does not expressly prescribe the time when it
shall go into operation shall take effect and be in force
from and after the first day of July next succeeding the
passage and publication thereof."

Sec. 5 of the bill under consideration expressly provides
that "this act shall take effect on July 1, 1929, * *
That time has long since gone by. The time expressly ap

pointed in the bill for its taking effect is, therefore, an
impossible one. That does not, however, bring it within the
provisions of sec. 370.05, Stats., quoted above, for only
those laws or acts which do not expressly prescribe the
time when they shall go into operation fall within the pro
visions of that section.

It is indisputable that, by the express provisions of the

bill, the legislature declared its intention that the act should
be in force on and at all times after July 1, 1929, and there
is not the slightest ground for supposing that this intention,
so far as it related to the time subsequent to the publication
of the act, should be dependent on the efficiency of the act
prior to its publication.

In 26 Am. Eng. Ency. of Law (2d ed.), 568, it is said;

"Where an act declared that it should take effect on a day
named, which was impossible, being two days before its
passage, it was held that the act took effect upon its pas
sage."

To the foregoing text is cited the case of McLaughlin v.
Newark, 57 N.J.L. 298. In that case an act passed May 16,
1894, declared that it should take effect May 14, 1894. The

court held that it went into effect, not on May 14, the time
declared in the act, but rather on May 16, the date of its
passage notwithstanding that that state (New Jersey) then
had a statute practically identical with sec. 370.05 of our
own statutes. The New Jersey statute reads:

"From and after the passage of this Act, all public
acts which shall be hereafter passed, shall not go into opera-
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tion or be in force until the fourth day of July next after the
passage of any such act, unless otherwise specially provided
for in such act."

In the McLaughlin case, supra, it was contended that the
act of May 16 did not go into effect until the 4th day of
July next after the passage thereof for the reason that "as
the act provided that it should take effect on May 14, which
was impossible, being two days before its passage, the case
fell within the general statute" (quoted above). However,
the court refused to adopt such contention because of the
phrase in such statute, "unless otherwise specially provided
for in such act." On appeal to the court of errors the de
cision was affirmed in 58 N.J.L. 202, "for the reasons given
by the lower court."
Our court has not passed on the question submitted but

would, in my opinion, in the instant situation, follow the
holding of the New Jersey court, and hold that the bill
under consideration takes effect upon publication thereof.
HAM

Public Lands—Sees. 24.28 et seq., Stats., provide for for
feiting state lands in case of default in payment of any part
of principal, interest or taxes, for reselling land, for pay
ment out of proceeds of sale of balance due on defaulted

mortgage and payment of surplus, if any, to mortgagor; no
foreclosure of mortgage is necessary.

August 16, 1929.

Commissioners of Public Lands.

I am handed a letter by E. W. Wendlandt addressed to the
land commissioners, in which he inquires about a mortgage
given by E. W. Dexter on block 15 covering lots 2, 11, 12,
13, 14, and 15 of Dexter's addition to New London.
The letter advises that the mortgage was never satisfied,

but on September 18, 1861 the state issued a patent on said
lots in favor of Joseph E. Snell, who also executed a

mortgage to the state of Wisconsin and that mortgage was
never satisfied. On December 24, 1890 the state issued

another patent on said lots to Charles Barber on the for
feited mortgage land covered by the mortgage given by
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Dexter, and inquiry is made by Mr. Wendlandt as to how
the state acquired title on said mortgages so that new
patents could be issued to new subsequent purchasers. He
also inquires if the mortgage provided that the land forfeits
back to the state without any foreclosure process in the
event of default.

You are advised that the form of mortgages executed to
the state on the purchase of public lands have in them a for
feiture clause as follows:

"* * * And in case of the nonpayment of said sum,
interest, or any part thereof, at the time or times above
limited for the payment thereof, or in case of the nonpay
ment of any taxes that may be assessed on said premises in
manner aforesaid, then, and in either case it shall and
may be lawful for the state of Wisconsin, and the said
[purchaser] his heirs, executors, administrators or assigns,
do hereby covenant and agree, and by these presents em
power and authorize the said state to grant, bargain, sell,
release, transfer, set over, and convey the said pi-emises,
with the appurtenances thereunto belonging, at public auc
tion or VENDUE, and on such sale to make and execute to
the purchaser or purchasers his, her, or their heirs or
assigns Forever, good, ample and sufficient deeds OF
CONVEYANCE in the law, pursuant to the Statute in such
case made and provided; and out of the moneys arising from
such sale to retain the principal and interest which shall
then be due on said Note, together with the damages, costs,
and charges, rendering the surplus moneys, if any there
shall be, to the said [purchaser] his heirs, executors, ad
ministrators, or assigns, after deducting the damages and
costs aforesaid."

That provision you will notice is in strict accordance with
the provisions of sec. 24.28 and subsequent sections of the
statute and is a forfeiture in the nature of a power of at
torney in the state to sell the lands in case of default, and
out of the proceeds of sale to pay the balance due to the
state on the mortgage and turn over to the purchaser the
excess if any. That provision in the mortgage is in strict
compliance with the provisions in the statutes, and no fore
closure of the mortgage is necessary, for the mortgage it
self empowers the state in case of default to readvertise the
lands for sale and sell them as agent of the purchaser, and
out of the proceeds to pay the balance due on the mortgage
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and to pay any excess or surplus of proceeds from the sale

over to the original purchaser.

Your books show that these lots were forfeited by that
procedure, so the purchaser on the last sale would obtain a
good title to the lots, as provided in sec. 24.28 et seq., Stats.
In case Mr. Wendlandt desires, you can issue a certificate
of title as provided in sec. 328.14, Stats., or have a certificate
of transfers issued as provided in sec. 328.16 which he can
record.

TLM

Criminal Latv—Prisons—Sentence to state prison of con

vict who escaped from state reformatory, was subsequently
sentenced to state prison, escaped and was returned to state
reformatory begins to run at twelve o'clock noon of day of
sentence.

August 19, 1929.

Board of Control.

You submit that one "A" was sentenced to the Wisconsin

state reformatory on June 13, 1924 by the circuit court for
Oconto county to serve four years on a charge of forgery;
that he was granted a parole on September 30, 1925 and
released October 7, 1925; that he violated his parole on
October 11, 1925 by absconding; that subsequently he was
sentenced to the Wisconsin state prison on December 6, 1927
from Sawyer county for a term of one year for forgery, but
escaped from the undersheriff December 10, 1927 while be
ing taken to that institution; that he was arrested and re
turned to the Wisconsin state reformatory on January 23,
1928.

You inquire:

"Under the laws of Wisconsin, should his sentence to the
Wisconsin state prison run concurrently with the sentence
he is serving at the Wisconsin state reformatory?"

Sec. 359.07, Stats., relating to state prison sentences,
contains the following:

"* * * All sentences shall commence at twelve o'clock,
noon, on the day of such sentence, but any time which may
elapse after such sentence, while such convict is confined in
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the county jail or is at large on bail, or while his case is
pending in the supreme court upon writ of error or other
wise, shall not be computed as any part of the term of
such sentence; provided, that when any person is convicted
of more than one offense at the same time the court may
impose as many sentences of imprisonment as the defendant
has been convicted of offenses, each term of imprisonment
to commence at the expiration of that first imposed, whether
that be shortened by good conduct or not; and provided
further that when any convict confined in said prison shall
escape therefrom, the time during which he unlawfully
remains absent from the prison after such escape shall not
be computed as any part of the term for which such prisoner
was sentenced to be confined in the prison."

You Avill note that all sentences to the state prison shall

commence at 12 o'clock noon on the day of such sentence.
Then the statute states specifically the cases in which the

time is taken out of the term of the sentence. It provides
that the time which may elapse after such sentence while
such convict is confined in the county jail or is at large on
bail or while his case is pending in the supreme court shall
riot be computed as any part of the term of such sentence.
You will notice that so far the exception does not cover the

case before us unless it comes within the provisions of the
last sentence where it is provided that when any convict

confined in said prison shall escape therefrom, the time
during which he unlawfully remains absent from the prison

after such escape shall not be computed as any part of the
term. It seems to me that it cannot be said that after "A"

was recaptured and again in the hands of the officer he was

then unlawfully absent from the prison. He could have been
brought to the state prison by the officer at that time. I
am persuaded rather reluctantly that your question requires
an affirmative answer. If it was the intention of the trial

court who sentenced him to the state prison that such
sentence should not begin to run, the time for sentencing

the defendant should have been postponed till after the
defendant had served the remainder of his term in the Wis

consin state reformatory.

JEM
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Criminal Law—Under sec. 340.55, Stats., person may be
convicted who forcibly detains for any immoral or unlawful
purpose female under age of eighteen years from returning
to her home or parents.

August 19, 1929.
Arthur M. Sells,

DistHct Attorney,

Florence, Wisconsin.
You state that on August 4 in the city of Iron Mountain,

Michigan one "A", age 20, invited "B" a girl of 13 to go for
an automobile ride; that the couple drove around the city

of Iron Mountain for the course of half an hour and that

"A" then took the girl across the state line into Wisconsin

against her protests and wishes; that he drove the car into
a side road and attempted to have intercourse with the girl
but was unsuccessful in his eiforts; that he threatened the

girl and told her that he would not take her home until she
consented, and detained her until three o'clock in the morn
ing in the car, at which time the girl's father and brothers
accidently discovered them while searching for the girl.
You state that "A" was first arrested in Iron Mountain,

Michigan, but was turned over to the Wisconsin authorities
on the theory that the offense was committed in Wisconsin.
Complaint was made and "A" was arrested in Florence
county, Wisconsin under sec. 340.55, Stats. The prelimi
nary hearing has not been had for the reason that there is
a doubt in your mind as to jurisdiction by the Wisconsin
court for the reason that the persuasion or enticement by
the defendant took place in Michigan. You ask to be ad
vised whether the Wisconsin court has jurisdiction over the
facts above stated.

Sec. 340.55 provides:

"Any person who shall, without lawful authority and for
any immoral or unlawful purpose, forcibly take or carry
away and remove, entice or inveigle any person under
eighteen years of age from the home or residence of such
person or from the care and custody of his parent or
guardian, or, without such authority, forcibly detain such
person who is absent from his home or residence or the
custody of his parent or guardian, or persuade or entice
him to remain absent therefrom, shall be punished by
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imprisonment in the state prison for a term the minimum
of which shall be three years and the maximum life im
prisonment. It shall not be a defense to any prosecution
brought under this section that such person consented to
such removal or detention."

You will notice that this section has three parts, the first
and third part has the element of enticement or persuasion
in it. The second part, however, makes it an offense for
such person without lawful authority to "forcibly detain
such person who is absent from his home or residence or
the custody of his parent or guardian" for any immoral or
unlawful purpose. "A" has committed this offense in Wis
consin as he had the girl in the state of Wisconsin and on the
side road he forcibly detained her till three o'clock in the
morning.

His offense comes within the clear wording of the statute.
JEM

Prisons—Prisoner may be transported by airplane from

federal prison at Leavenworth at expiration of his term to
Waupun to commence serving life term for murder.

August 19, 1929.

Arthur T. Thorson,

District Attorney,

Elkhorn, Wisconsin.

You state that you have received notice from the warden

of the federal penitentiary at Leavenworth that the sentence
of one "A" will expire at noon, August 24. He was sen
tenced to life imprisonment at Waupun for the murder of
Hans Lindstrom on May 27, 1929 by your circuit court, the
sentence to commence at the expiration of his sentence at

Leavenworth. You state that the transportation of this
prisoner will be a very difficult task for the sheriff as the
prisoner is known to have Chicago gangster connections;
that it is planned to transport him from Leavenworth to
Waupun by airplane. You say a cabin plane has been ar
ranged for and deputy sheriffs will have him in custody, and
that a safe plane and efficient pilot will be furnished.
You inquire whether it is lawful to carry out the plan
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contemplated and you state that we need not be concerned
about the question of cost.

I find no provision in our statute which prescribes the
means of conveying prisoners. A sheriff is authorized to
transport a prisoner by any conveyance which is suitable
and proper. It would be proper to transport him by rail
road train or by automobile, and I see no objections to hav
ing him transported by airplane so long as the means of
transportation are reasonably safe. I believe it is lawful to
carry out the plan as contemplated.
JEM

Appropriations and Expenditures—Criminal Law—Re-
wards—Question as to who is entitled to reward offered
by sheriff for information leading to conviction of murderer
of Hans Lindstrom discussed.

No further action by county board is required; reward
may be paid to county treasurer upon certificate signed by
sheriff under advice of district attorney.

August 20, 1929.
Arthur T. Thorson,

District Attorney,

Elkhorn, Wisconsin.
In your communication of August 2 you state that on

June 13, 1927, Hans Lindstrom, the traffic officer of the city
of Elkhorn, was murdered; that thereafter the county
board authorized the sheriff to offer a reward of $1,000 for
"information and the conviction of the murderer or murder

ers of Hans Linstrom;" that the sheriff offered and posted
such reward in like language; that the city of Elkhorn
posted a like reward of $500; that on May 25, 1929, Earl
Williams, alias James Earl Kildare, was convicted by a
jury of murder in the first degree, and he was sen
tenced to life imprisonment at Waupun on May 27, 1929;
that one Norman Wallis was then, upon his plea of guilty,
convicted of aiding and abetting in the commission of a
felony, to wit, murder in the first degree, and he was like
wise sentenced to life imprisonment at Waupun.
The question which you submit relates to the disposition

of the reward money.
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The facts are somewhat complicated and you have given
them at length and added your conclusions in the manner
following:

"About a year ago one 'A' was heard to make a remark
that he knew who killed Lindstrom. Thereupon, Deputy
Sheriff 'B' upon hearing of the report, made an investiga
tion and was of the opinion that Norman Wallis and Earl
Williams were the guilty parties. Nothing further came
of this investigation. Officer 'B' also made an investiga
tion shortly after the shooting and the guilty parties and
others were brought in for questioning but were released
as having perfect alibis. No arrests were made.
"In March, 1929, one 'C, a juvenile, was sought by of

ficer 'B' on a bad check charge. 'C, upon learning of this
voluntarily appeared at the county jail and surrendered
himself. He then confessed his guilt on the check charge
and several other offenses including the breaking into a
cottage with 'A' and one 'D'. 'D' was thereupon apprehended
and 'A' was apprehended without the state and returned
for questioning. Both 'D' and 'A' denied their guilt, but
after vigorous questioning, admitted the breaking into the
cottage to the district attorney and warrants were issued
and their pleas of guilty taken. Then followed several
days of questioning by the district attorney with the result
that many other crimes were confessed.
"About a week after his arrest, 'D' voluntarily, with

knowledge that a reward was offered and with the inten
tion of claiming it and likewise with the hope of lessening
the sentence that he might receive on any other charge,
gave information to the sheriff and district attorney to the
effect that Norman Wallis had admitted to him that he was
present, driving the car, on the night of the fatal shooting,
and that Earl Williams, shot and killed Lindstrom. He
gave in elaborate detail, the story that Wallis had repeated
to him. It should be added that 'D' is a cousin, and had the
confidence, of Norman Wallis.
"Upon the strength of the information given by 'D'

Norman Wallis was apprehended and returned to Elkhorn
upon a charge of arson and burglary, but chiefly for ques
tioning upon the murder charge. "Wallis denied all knowl
edge of the murder to the sheriff. However, after a short
period of questioning and a clear presentation of what was
desired, Norman Wallis confessed to the district attorney
his complicity in the crime and that Earl Williams did the
shooting.
"Thereupon, Earl Williams was located under an alias

at Leavenworth Kansas in the federal penitentiary, and a



Opinions of the Attorney General 459

warrant was issued charging him with the murder. A
writ of habeas corpus ad prosequendum, was then issued
out of the local circuit court directing the warden at Leav-
enworth to produce the prisoner here for trial. By pre
vious arrangement with the United States attorney gen
eral authorizing the warden to honor this writ, Williams
was produced here in custody of federal guards and placed
in the county jail.

"It should be noted that Norman Wallis and Earl Wil
liams had been questioned by the former district attorney
and others and had always denied their guilt successfully.
However, once Norman Wallis admitted his guilt to the
district attorney, the state had his entire confidence and he
testified voluntarily against Williams at the trial and did
all in his power to aid the state to procure Williams's con
viction. Without Wallis's testimony and the information
which he gave, Williams could not have been convicted.
"Norman Wallis was placed in a cell with Earl Williams,

and a detective was placed in an adjoining cell. Wallis
solicited information and provoked admissions and dis
cussion concerning the offense which was overheard by the
detective. The identity of the detective was unknown
alike to Wallis and Williams. The detective expertly tes
tified at the trial of admissions of the killing and other of
fenses by Earl Williams which was most damaging to Wil
liams's defense.

"Prior to the arrest of 'G', one 'F' gave confidential in
formation to the district attorney that he had heard state
ments by 'A' and others which lead him to believe that Wil
liams and Wallis were the guilty parties. These rumors
were likewise confidentially brought to the district attor
ney, prior to the arrest, by one 'G'. Arrests did not follow
from information given by 'F' and 'G', as their statements
were, at most unsupported hearsay and very indefinite and
uncertain.

"Thereupon 'H', the wife of Earl Williams, was appre
hended for questioning. She at first refused to give any
information and attempted to mislead the officers, but after
some extensive questioning, admitted that her husband and
Norman Wallis had stated to her that they had killed Lind-
strom. This information was given after Wallis had been
apprehended on the information given by 'D' and merely
corroborated statements made by 'D' and Norman Wallis.
" 'A' thereafter admitted that Williams and Wallis had

admitted the shooting to him and so testified at the trial.
"Officer T', a special deputy, aided in securing informa

tion by aiding in questioning these various persons. Some
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of this work was done in the line of duty and part of it may
be classed as extra effort on his part.

"Officer 'J', a full time deputy, likewise aided materially
in questioning. His acts were wholly within the line of
duty.
"The real confessions and information were procured by

the district attorney and assistants.
"Of course there were many other witnesses at the trial

who aided in securing the conviction, as, for instance, the
persons who identified the automobile at various points.
"It is my conclusion:
"(1) That this reward must be construed unto the lan

guage above quoted as being offered to the person who will
'give information leading to the arrest and conviction of
the murderer or murderers.'
"(2) That 'D' is the first person that gave definite, first

hand information which lead to the arrest of Wallis and
then to the arrest of Williams who were both subsequently
convicted, and that he, accordingly, is entitled to the re
ward.
"(3) That 'A' can not share in the reward, for the infor

mation given by him was merely cumulative and subse
quent to the information given by 'D', and Wallis and
others.
"(4) That officer 'B' can not share in the reward for his

information did not lead to the arrest even thoucrh it were
classed as extra official, and no arrests followed from his
investigation of the year previous, and there can be no
causal connection between the surrender of 'C on the bad
check charge under the warrant held by 'B' for *C'.
"(5) That V can not share in the reward for he gave

no information whatsoever concerning the murder _ and
merely implicated the informants 'D' and 'A' on an entirely
indifferent offense.

"(6) That 'E', the private detective, has no claim to the
reward.
"(7) That 'F' and 'G' have no claim to the reward since

their information was mere rumor and heresay and did not
lead to an arrest.
"(8) That 'H' can not share in the reward since no ar

rest was made upon the information given by her and it
was subsequent to the information given by 'D' and the
confession by Wallis.
"(9) That Officers T and 'J' have no claim to the re

ward. See 118 Wis. 537.
"(10) That the district attorney, sheriff and assistants

have no claim to the reward.
" (11) That though Norman Wallis has given informa

tion which might ordinarily give him a claim to the reward,
he is prohibited by being particeps criminis, 34 Cyc. 1755.
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"There has been some desire to divide this reward among
the many claimants. This can not be correct from a legal
standpoint for quite obviously the purpose of a reward is
to secure information which will lead to the arrest and con
viction of the culprit. If all who participated in giving
information aided in the conviction, it would mean that
every witness who testified at the trial must share. It
would seem that the information must be such as would lead
to both the arrest and conviction. Claimant 'D', (other
than the accomplice, Wallis,) is the only person who has
given such information and it is therefore my conclusion
that it is he that is entitled to the reward."

You inquire whether you are correct in your conclusion.
Your conclusions are well supported by the facts submitted
by you. The case of Kinn v. First National Bank, 118 Wis.
537, which you cite, is authority for your conclusion. It
was there held that police and other officers may recover a
reward offered when the information furnished or the serv

ice perfomed was extra official, but cannot recover the re
ward offered if the information furnished or the service

performed was within the scope of the duties of such of
ficer. It is very evident that Norman Wallis could not re
cover under the rule laid down in 34 Cyc. 1755 for the rea
son, as you state, that he was particeps criminis. It was
'D' who gave the information which justified the arrest
and prosecution and which brought the guilty parties to
justice. He really is the only one of which it can be said
that he gave information which caused the arrest and con
viction of the murderers.

You also ask whether further action upon the matter by
the county board is necessary or whether the reward may
,be paid by the county clerk upon designation of the person
entitled thereto by the sheriff upon the advise of the dis
trict attorney.

This question may be answered upon the authority of
sec. 59.25, Stats., the last sentence of which provides:

"The right to any such reward shall be determined finally
by such sheriff; and if more than one person claims the
same, he shall determine what portion, if any, the claim
ants are entitled to, and shall certify his determination to
the county treasurer and such certificate shall be the treas
urer's authority for paying the sum so certified."

You are therefore advised that no further action is neces
sary by the county board. The sheriff may pass upon this
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question, and as you are his legal advisor, he may do so on
your advice.
JEM

Loans from Trust Funds—Commissioners of public lands
may make loan from state trust funds for purchasing and
installing heating plant in schoolhouse.

August 21, 1929.

Commissioners of Public Lands.

I am approving the proceedings and form of application
for a loan of $12,000 from the state trust fund for joint
school district No. 5, of the towns of Christiana and Oak
land in the counties of Dane and Jeiferson. The resolution
was adopted at the annual meeting and authorized the
school district board to make application for a loan of
$16,000 for purchasing a heating plant. There are 387
qualified voters in the district, and only 23 votes were cast
on the resolution, 19 being in favor and 3 against. That, of
course, is a very small vote of the total voting population
but, the vote being taken at an annual meeting, it was the
business of all electors to be there.

The language in the resolution is a little peculiar. It
says: "Purchasing heating plant." It does not say for
improving or even for installation in the school building.
Sec. 25.01, subsec. (3), Stats., says:

"Any of said funds may be loaned to school districts to
be used in erecting school buildings * * * and for
other purposes authorized by law * *

It is a common practice in contracts for the erection or
construction of school buildings to include in the cost the
cost of installing a heating plant which becomes a part of
the building. Therefore if this was a new building there
could be no question, I think, but that the board would have
the power to make a loan from the trust funds for the en
tire cost including the heating plant. So I see no reason
why it should not have the power to install the heating plant
separately and borrow from the trust fund to pay for the
expense, and especially in view of the language used: "and
for other purposes authorized by law".

Sec. 67.04, (6), authorizes school districts to borrow
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money and issue bonds therefor to equip school buildings
with heat, light, etc.

Therefore if this money is to be used for equipping a
school building with heat and installing a heating plant
therein, I think it comes within the provisions of the stat
ute and is authorized.

TLM

Intoxicating Liquors—Under sec. 1014, U. S. R. S. justice
of peace or any other magistrate of state may cause arrest
of any offender of national prohibition act, hold preliminary
hearing and, if probable cause is found, bind him over to
federal court for trial.

Such magistrate may act on complaint made by any state
officer or any private citizen.
Whether sheriff, police officer or constable may, without

warrant, arrest person violating, in his presence, national
prohibition act, is not definitely settled until our court
passes upon question.
Best practice is for officer who discovers violation of

national prohibition act to make complaint to magistrate
and arrest offender on warrant issued on such complaint.

District attorney may bring action in federal court under
41 Stats, at Large 314 to abate nuisance and padlock prem
ises.

Provision in 41 Stats, at Large 315 authorizing "any of
ficer of the law" who discovers person in act of transport
ing intoxicating liquors is construed to mean only federal
officers, not state officers.

Under proposed ordinance sheriff of any county adopting
it would have power to enforce its provisions in all cities,
villages and towns within such county which have not en
acted ordinance covering subject matter or thing legislated
upon by county ordinance, and also power to enforce
national prohibition act in his county to same extent that he
could if his county had not adopted such ordinance.

August 21, 1929.

To The Senate,

Wisconsin Legislature.

In resolution No. 49, S., you have requested an opinion in
writing from the attorney general upon substitute amend-
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ment No. 1, S., to Bill No. 417, S. You have submitted
four questions, which I will answer seriatim:

"1. Under existing- statutes what state, county, city, vil-
lag-e and town officers, if any have the authority to appre
hend or punish persons guilty of violations of the national
prohibition law which occur within their respective juris
dictions and in what sections of the statutes is this authori
ty conferred?"

A federal statute enacted in 1789 and in force ever since,

numbered sec. 1014 of the United States revised statutes

and numbered sec. 1674 of the United States compiled stat
utes, 1 Stats, at Large 91, contains the following provi

sion:

"For any crime or offense against the United States, the
offender may, by any justice or judge of the United States,
or by any commissioner of a circuit court to take bail, or
by any chancellor, judge of a supreme or superior court,
chief or first judge of common pleas, mayor of a city, jus
tice of the peace, or other magistrate, of any State where
he may be found, and agreeably to the usual mode of proc
ess against offenders in such State, and at the expense of
the United States, be arrested and imprisoned, or bailed,
as the case may be, for trial before such court of the United
States as by law has cognizance of the offense. Copies of
the process shall be returned as speedily as may be into
the clerk's office of such court, together with the recog
nizances of the witnesses for their appearance to testify in
the case. * * *"

This section was expressly made applicable to the en
forcement of the national prohibition act in Title II, sec.
2, 41 Stats, at Large 308.

It will be noted that in its provision a justice of the peace
and all other magistrates of the state may issue a warrant
for the arrest of persons for violating the national prohi
bition act in the usual mode of process in the state. No
duty is expressly imposed upon magistrates, however, by
the state or federal statutes to so act in any given case.
This statute was under consideration and construed in the

case of Goulis v. Stone, 246 Mass. 1, 140 N. E. 294, and it
was there held that while the magistrate was not compul-
sorily required, he may, nevertheless, at his option, act as
a committing magistrate. The court said, p. 7:
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"The words of said section 1014 do not mean that the
magistrate must make the arrest in person, but that, acting
according to the forms of procedure of the particular State,
he shall cause the arrest to be made according to the meth
ods usually there employed. The issuance of a warrant
upon complaint duly made, and then a hearing to deter
mine whether there is just cause for holding the accused
for trial before the federal court, is the function of the
committing magistrate under our criminal practice. It is
ordinarily the duty of a committing magistrate to grant a
hearing before holding one accused of crime to answer be
fore the court. It is contrary to the spirit of our institu
tions to arrest and imprison citizens without a hearing.
*  ♦ ♦»

Mr. Justice Storey in Prigg v. Pennsylvania, 16 Pet. 539,
622 said:

"State magistrates may, if they choose, exercise that
authority unless prohibited by State legislation."

It of course follows that when warrants are issued by
the magistrate the arrests may be made by any constable,
policeman, or sheriff.

As there is no state or federal statute making it the duty
of any sheriff or police officer to bring offenders against
a federal criminal act to the attention of a state magistrate
the statute has not very often been resorted to. It seems
that in the past federal officers, for convenience, have some
times brought before state magistrates offenders against
United States criminal laws and had them bound over to
the federal court for trial. It has been questioned wheth
er such magistrate could act on his own initiative or on
that of a state officer or a private citizen. It seems in the
past the initiative has generally been taken by a federal
officer. Such was the case in Goulis v. Stone. There the
complaint was made by a federal agent. In view, however,
of the fact that the said statute expressly says that such
magistrate shall act agreeably to the usual mode of process
against offenders in such state, we believe such magistrate
may act on complaint made by any state officer or any pri
vate citizen, showing that the national prohibition act or
any other criminal act of the United States has been vio
lated. .

The question whether these various officers may arrest
30
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a person whom they find violating the national prohibition
act without a warrant is a more difficult question. Our
court has not passed upon it and the only case which I find
which bears directly upon a similar question is Marsh v.
United States, 29 Fed. (2d) 172, decided on November 12,
1928. There a state trooper had arrested the violator of
the national prohibition act and brought him before the
magistrate. There being no federal statute authorizing
the trooper to make such an arrest, the question turned up
on the construction of the New York statute, which pro
vides that a peace officer may without a warrant arrest a
person for a crime committed or attempted in his presence.

It was said that the question whether the power so con
ferred includes federal crime had never been directly ruled
upon by the state court but the federal court came to the
conclusion that federal offenses are included as well as state

offenses. The court said that it had been a universal prac

tice of police officers in New York to arrest for federal
crimes regardless of whether they were felonies or misde
meanors and to bring the offenders before a commissioner.
On page 174 the court said:

"* * * Section 2 of article 6 of the Constitution
makes all laws of the United States the supreme law of the
land, and the National Prohibition Law is as valid a com
mand within the borders of New York as one of its own
statutes. True, the state may not have, and has not, passed
any legislation in aid of the Eighteenth Amendment, but
from that we do not infer that general words used in her
statutes must be interpreted as excepting crimes which are
equally crimes, though not forbidden by her express will.
We are to assume that she is concerred Avith the apprehen
sion of offenders against laws of th ; United States, valid
within her borders, though they canm t be prosecuted in her
own courts."

This decision was prior to the enactment of the so-called
Jones law, 45 Stats, at Large 1446, which makes certain
violations of the national prohibition act a felony. After
reviewing all the decisions that made any reference or had
any bearing upon this question the court said that the
question was rather uncertain but held that the state of
ficer had the right to arrest a violator of the national pro-
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hibition act committed in his presence and bring the of
fender before the magistrate.

Our statute concerning the arrest of criminals is not as
explicit as the New York statute. In sec. 62.09, subsec.
(13), Stats., it is provided, concerning the police force:

"* * * The chief and each policeman shall possess
the powers, enjoy the privileges and be subject to the lia
bilities conferred and imposed by law upon constables, and
be taken as included in all writs and papers addressed to
constables; shall arrest with or without process and with
reasonable diligence take before the police justice or other
proper court every person found in the city in a state of
intoxication or engaged in any disturbance of the peace or
violating any law of the state or ordinance of such city and
he may command all persons present in such case to as
sist him therein, and if any person, being so commanded,
shall refuse or neglect to render such assistance he shall
forfeit not exceeding ten dollars. * * *"

You will note that it is provided that the police may
arrest with or without process every person violating any
law of the state or ordinance of such city but it does not
mention or include a law of the United States. There is

no other statute in Wisconsin which expressly provides
that a constable, sheriff or policeman may arrest a person
committing a misdemeanor in his presence without a war
rant, but such policeman has been given the powers of a
constable and the constable under sec. 60.54 (6) is required
to cause to be prosecuted all violations of law of which he has
knowledge or information. This language is broad enough
to include violations of all laws in his jurisdiction includ
ing federal laws. Our court, however, has not given any
ruling on this statute. The powers and duties of the sher

iff are not all prescribed by the constitution or the statute,
but such officer has common law powers under our consti
tution. See State ex rel. Kennedy v. Bmnst, 26 Wis. 412.

At common law peace officers, such as justices of the
peace, sheriffs, and constables, have the right to arrest
without a warrant persons committing a felony or misde
meanor in their presence. 5 C. J. 396; Stittgen v. Rundle,
99 Wis. 78, 80.
Under these authorities we believe that our court may

hold that a constable, police officer, or sheriff may arrest a
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person who violates the national prohibition act in his
presence and bring him before a magistrate, but until such
ruling is made by the court there will be some doubt on the
question and the safest practice will be for the officer who
discovers such violations to go before a magistrate and
swear out a complaint and then arrest the offender on a
warrant issued by the magistrate.

Sec. 34, ch. 2, title 27, United States Code, Ann. (sec. 22,
national prohibition act, 41 Stats., at Large 314) provides:

"An action to enjoin any nuisance defined in this title
may be brought in the name of the United States, by the
Attorney General of the United States, or by any United
States attorney or any prosecuting attorney of any state
or any subdivision thereof or by the commissioner or his
deputies or assistants. * * *"

This action may be brought by the district attorney in

the federal court, and in the western district of Wisconsin
actions have been brought in a number of cases by the dis
trict attorney of La Fayette county and judgments have
been entered thereon. These cases arose under the above

quoted section. See also United States v. Sumner, 211 N. Y.
S. 705, affirmed 214 N. Y. S. 930; United States v. Myers,

214 N. Y. S. 438.

We also desire to direct your attention to the provisions
of sec. 40, ch. 2, title 27 of the United States Code Anno,
(sec. 26 of the national prohibition act, 41 Stats, at Large
315), which provides:

"When the commissioner, his assistants, inspectors, or
any officer of the law shall discover any person, in the act
of transporting in violation of the law, intoxicating liquors
in any wagon, buggy, automobile, water or air craft, or
other vehicle it shall be his duty to seize any and all intoxi
cating liquors found therein being transported contrary to
law."

It has been argued and held in one case at least, United
States V. Story, 294 Fed. 517, that the words in the above
statute, "or any officer of the law" were broad enough to
include state officers but this question has now been author
itatively answered by the supreme court in the case of
Gambino v. United States, 72 L. ed. 293, 48 Sup. Ct. 137, in
which it was held that the words in this state, "any officer
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of the law" given the duty to arrest and seize do not in
clude state police officers but refer only to federal officers.
It was also held that evidence obtained through wrongful
search and seizure by state officers who are co-operating

with federal officials must be excluded in prosecutions be
fore the federal court.

The above observations answer the first question.

"2. Under the provisions of substitute amendment No.
1, S., to Bill No. 417, S., would the sheriff of any county
adopting the provisions of this act have authority to en
force the provisions of such ordinance and the national
prohibition act in all cities, villages and towns within such
county which have not adopted their own enforcement ordi
nance?"

This question must be answered in the affirmative.

"3. Would the sheriff of such county have authority to
enforce the county ordinance and the national prohibition
act in cities, villages and towns within such county which
have adopted their'own enforcement ordinance?"

This question must be answered in the negative, as the
bill provides in sec. 59.091 (2) that the provisions of this
county ordinance shall not be in force within the corporate
limits of any such town, city or village as to those matters,
subjects or things legislated upon by the local ordinances
whether such local legislation be enacted prior to or after
the coming into effect of the county ordinance. The sher
iff however, has power to enforce the federal prohibition
law.

"4. Does any city, town or village officer of a city, town
or village which has adopted its own enforcement ordi
nance have authority to enforce the national prohibition act
outside of the territorial limit of his city, village or town?"

This question must be answered in the negative, except
so far as magistrates and constables have jurisdiction
throughout the county to prosecute criminal cases.
JEM
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Public Health—Quarantine—In case of contagious quar-
antinable disease of indigent confined in municipal isola
tion hospital expense growing out of care of patient is
chargeable to county where county has adopted system for
care of indigent; expense incident to establishing, main
taining and releasing from quarantine is chargeable to mu

nicipality.

August 22, 1929.
Dr. C. a. Harper, Health Officer,

Board of Health.

In your letter to this department you state the following
facts:

^ county has adopted the county system for

the care of the indigent. In cities in such counties there
are a number of indigent families. Such care as may be
necessary for indigent families is extended by the county
to the families living in the city, in the case of ordinary
medical attention, food, nursing, etc. A quarantinable,
contagious disease develops in this family. The surround
ings are such in the home that it is essential for the protec
tion of other members of the family that those ill with the
quarantinable disease be sent to an isolation hospital, and
are sent to such hospital.
"Since the care of the individual so afflicted is given by a

hospital established and maintained by the city, the county
refuses to pay the incidental expenses connected with hos-
pitalization of the individual so afflicted, although In the
same family individuals afflicted with other diseases re
quiring a different type of hospital care are sent by the
commissioner for the needy to these hospitals and the ex
pense is paid by the county. * * *"

You inquire whether the county is responsible, under the
provisions of subsec. (10), sec. 143.05, Stats., for indigent
individuals afflicted with a communicable, quarantinable
disease, who are taken to an isolation hospital in the city
and given such care as such cases require.
In an official opinion rendered by this department on

February 18, 1927, XVI Op. Atty. Gen. 73, it was held that,
under the provisions of subsec. (10), sec. 143.05, the

cost of maintaining a quarantine in a municipality in the
case of a contagious disease, is to be paid by the munici
pality. It is to be noted in that opinion that the obligation
resting upon the municipality is confined to the costs inci-
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dent to the establishment, maintenance, and release of the

quarantine. This opinion discussed not only subsec. (10)
supra, but also the revisor's note, which the revisor made
when a change in the law was brought about by codifica
tion, and also discussed the new sec. 146.16, Stats. Other

expenses, growing out of the needs necessary for the com
fort of the afflicted person, such as "nurses, medical atten
tion, food, and other articles," by the provisions of subsec.

(10) shall be a charge against the county in the case of an

indigent person in a county having adopted the county sys
tem for the care of indigents.
The expenses in a contagious, quarantinable case in

which the indigent patient has been removed to a munici
pal isolation hospital, it would seem, are to be borne re
spectively by the county and the municipality as in the case
where the indigent patient has not been removed to a con
tagious hospital. How much is to be chargeable to the

county, and how much to the municipality, when the pa
tient is in an isolation hospital, should be ascertained by
the same method of calculation as in the case where the

patient is not confined in a contagious hospital. The ex
pense connected with the care of the patient is chargeable
to the county, and the expense of maintaining a quarantine
as above discussed is a charge against the municipality;
see also IV Op. Atty. Gen. 936.
FWK

Education—Teachers* Retirement Law—Teacher who

after teaching in Wisconsin for several years made, in July

1912, application to come under provisions of ch. 323, Laws
1911, who was accepted by such board and thereafter
taught in North Dakota until 1922, when she resumed
teaching in Wisconsin, was restored to her relation to re

tirement fund as Class A teacher under provisions of sec.
42.35, Stats. 1921.

August 22, 1929.
Retirement System.

Attention R. E. Loveland, Secretary.
I have your letter of August 15, in which you submit the

following situation for an opinion:
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"The question is, should the teacher whose record I am
submitting herewith be now classed as a Class 'A' teach
er under sec. 42.35 of the 1921 statutes, as having been a
member of the teachers' insurance and retirement fund
which was in effect from 1911 to 1921 and which is still in
effect to some extent for Class 'A' teachers, as you will
see by sec. 42.54, or should she be classed as a Class
teacher as not having been a member of the said teachers'
insurance and retirement fund law?
"I submit the following facts arid for your convenience a

few references which may be helpful.
"This teacher taught in the public schools of Wisconsin

under the name of Flora Burnell from 1891 to the close of
the school year in 1912, as you will see by her sworn state
ment as to her teaching service which was accepted by this
ofRce. She was, therefore, teaching in said public schools
when the law of 1911 took effect.

"In the retirement law of 1911, sec. 42.08 (4) which you
will find on page 5 of the enclosed 1919 edition of the old
law, this teacher was given permission to elect to come
within the provisions of said law by notifying in writing
the board of trustees of the teachers' insurance and retire
ment fund at any time before September 1, 1912. This she
did in accordance with law, as you will see by the enclosed
written application dated July 22, 1912. This appli
cation was duly approved by the board of trustees and the
teacher notified .she was a member of the teachers' insur
ance and retirement fund by reason of her election to come
under the same.

"Before beginning work in the fall of 1912, this teacher
secured a position in North Dakota where she remained un
til the summer of 1922, when she again took up her work
in the public schools of Wisconsin, since which time she
has continued teaching in our schools.
"It will be noted that should she have returned to our

public schools prior to 1921, when the new law was passed,
she would have been forced to be classed as a member un
der the old law, and would have been obliged to make the
regular contribution from her salary the same as other
members under the old law, by reason of her having made
written application in accordance with law. On this point
the board of trustees was very particular, that is, if a
teacher who had the right to elect to come under the old
law, failed to make application by September 1, 1912, such
teacher was ever after unable to become a member, and
every teacher who did make application in accordance with
law was never permitted to withdraw from membership,
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regardless of whether she taught continuously in our
schools or not.
"The only question before the board is whether or not

there is anything in either the old law or in the new law
which could by any chance cause this teacher to have lost
her rights as a member under the old teachers' insurance
and retirement fund law on account of the simple fact that
she did not teach in our schools, after making application
in accordance with law to become a member, until 1922."

In answer to your question based on the facts submitted
I think it must be answered in the negative. Her relation
to the law was fixed by her written application to come un
der the provisions of the teachers' insurance and retire
ment fund, known as ch. 323, Laws 1911. That applica
tion was dated July 22, 1912 and filed and received by the
board August 22, 1912.

The fact that she did not teach continuously after that
time in Wisconsin but went to North Dakota, where she
taught a number of years, and then returned to Wisconsin
and resumed her teaching would not in my judgment
change her relationship to the insurance fund. There is
nothing in the law that requires continuous teaching in
Wisconsin, and I do not think we can read that into the law.
Suppose she had not left the state but had not taught for
a day, a week, a month, or for several months during the
school year, then it would hardly be claimed that she had
surrendered her relationship to the insurance fund when
she then resumed teaching. In the absence of express
statutory provision, I do not think we have a right to say
that she surrendered her relationship to the fund because
she was away several years when she again returned to
her teaching in the state.

I think she comes under the law and continues to be a

member under the old teachers' insurance and retirement

fund law just the same as she would have done if she had
only quit teaching in Wisconsin for a short time or had
remained in the state all of the time that she was teaching,

so that when she again resumed teaching in Wisconsin she
restored or continued her relationship to the fund as a
Class "A" teacher.

TLM
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Corporations—Nonpar Stock—Sec. 182.14, Stats., per
mits nonpar value stock to be classified only with respect
to voting; each class must be given designation or name.

August 23, 1929.

Theodore Dammann,

Secretary of State.

You submit a proposed amendment to the articles of in
corporation of the H—M— Company. The amendment
provides for 1,000 shares of no par value stock, consisting
of an unnamed class of 750 shares and a named class of 250
shares, to be known as "Employees shares." The shares
in the named class are subject to (a) a right and option
by the company, exercisable at any time within six months
after the death of the stockholder or at any time within
six months after the stockholder ceases to be in the em-
])loy of the company, to retire and cancel the shares upon
payment to the holder of the certificate of the book value
thereof, excluding, however, in computing such book value
any value for good will, and (b) a lien by the company on
the shares to secure the payment to it of any money or any
liability owing by the holder of the certificate to the com
pany. It is expressly provided that except for these two
restrictions, the owners and holders of the "Employees
Shares" shall be equal to the rights and privileges of the
owners of the balance of 750 shares.

The question is whether the amendment is permissible
under sec. 182.14, subsec. (1) Stats., relating to no par
value stock, which provides in part;

"Any corporation, including a public service corporation,
may, if so provided in its articles of incorporation or in an
amendment thereof, issue shares of stock (other than stock
p]'eferred as to dividends or preferred as to its distributive
share of the assets of the corporation or subject to redemp
tion at a fixed price) without any nominal or par value.
Every share of such stock without nominal or par value
shall be equal to every other share of such stock, except
that the articles of incorporation may provide that such
stock shall be divided into different classes with such desig
nations and voting powers or restrictions or qualifications
thereof as shall be stated therein, but all such stock shall
be subordinate to the preferences given to preferred stock,
if any. * *
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In X Op. Atty. Gen. 1037, 1039, it was said that the lan-
ffuage of the exception clause of the above quoted provision
"refers only to restrictions of voting power and not re
strictions of other kinds." We agree with the construction
stated in the prior opinion. The exception clause permits
the classification of no par value stock with respect to vot
ing only, for voting is the only subject (except "designa
tion") which is treated therein. We can not enlarge on
what appears to us to be the natural meaning of the lan
guage employed.

It will be noted that the original Delaware statute was
practically identical in terms with the Wisconsin statute.
See Peters v. U. S. Mortgage Co. (Del. Ch.), 114 Atl. 598,
601. We have been unable, however, to find any helpful
decisions thereon. In Bodell v. General Gas & Electric
Corporation (Del. Ch.), 132 Atl. 442, although the matter
of classification was not at issue, it appears from the state
ment of facts that the articles of incorporation of the cor
poration involved classified no par value stock with respect
to other matters than voting, but this was done under the
Delaware statute, as amended, which latter plainly permit
ted the same to be done. Accordingly, the Bodell case does
not shed any light on what was the accepted practice un
der the original Delaware statute. It may be of signifi
cance to state that, although the Wisconsin statute has been
in existence since 1919, it appears that hitherto no articles
of incorporation or amendments thereof have been sub
mitted for filing which provided for classification of no
par value stock with respect to other than voting.
From what has been said, it follows that the instant

classification is not permissible under sec. 182.14, Stats.
It may be added that the statute requires each class of

no par value stock to be given a designation or name, and
none is given to one of the classes in the instant amend
ment.

FCS
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Public Officers—Industrial Commission—School Districts
Ch. 101, Stats., grants industrial commission no juris

diction over school districts or school buildings.

August 28, 1929.

A. J. Altmeyer, Secretary,
Industrial Commission,

You ask that this department give specific consideration
to the question of whether school districts are subject to
the jurisdiction of the industrial commission as set forth
in ch. 101, Stats., and, if so, in what respects.
A school building was held not to be one of the "public

buildings" nor a school district such an "owner" as come
under the provisions of sees. 101.06 and 101.07. Srnka v.
Joint District No, 3, 174 Wis. 38, 41 (decided 1921).

It has been held also that an "owner" within the mean
ing of subsec. (13), sec. 101.01 does not include a school
district, and that therefore a school district is not included
in the "safe place" statutes. Supra 42. Furthermore, ch.
234, Laws 1923, specifically excepted the rural school build
ings from public buildings over which the industrial com
mission has been given supervisory powers by sec. 101.09.
Sec. 101.30 provides for the installation and inspection of
steam boilers and mechanical devices. This section,

while it was enacted in 1921, shortly after the rendering
pf the opinion in the Simka case, does not extend the ju
risdiction of the industrial commission beyond what it was
previous to its adoption. Referring to this section, the
supreme court said:

"* * * There is nothing in the bill itself, or in the
history of the legislation as above referred to, that indi
cates that the legislature had in mind the decision in the
Srnka Case, or that it intended by its legislation to annul
the doctrine of immunity of a municipal corporation for
a failure to comply with the provi.sions of any statutes.
The section * * *, in so far as it affords new legis
lation, is directed solely to the installation of mechanical
devices, and that portion of the statute which refers to the
use of such devices is merely a reiteration and a declaration
of the law as it existed prior to the enactment of such stat
ute." Sullivan v. School District, 179 Wis. 502, 508 (de
cided February 6, 1923).
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Subsec. (13), sec. 101.10 requires submission to the in
dustrial commission of plans and specifications for public
buildings and subsec. (5) of the same section makes it the
duty of the industrial commission to ascertain and fix stan
dards for the "construction, repair and maintenance" of
public buildings. Read alone and not as a part of the
whole chapter, it would seem such jurisdiction of the in
dustrial commission would extend to and include school
buildings. In fact this department once so ruled. See
XII Op. Atty. Gen. 336. However, considering sec. 101.28,
which fixes a penalty for noncompliance, and giving con
sideration to the well known principle that statutes in gen
eral language are not construed as applying to the sov
ereign to its hurt, in accordance with which another opin
ion, X Op. Atty. Gen. 348, held that a school building was
not included within the meaning of "public buildings" and
giving consideration also to the court's reference in the
Sullivan case to the "doctrine of immunity of a municipal
corporation," together with the court's decision that a pub
lic building did not include a school building within the
meaning of sees. 101.06 and 101.07, together with the prac
tical result that if school buildings were intended to be in
cluded, no provision was made for the industrial commis
sion to enforce its orders against violators who build school
buildings contrary to the commission's specifications, it
seems not only logical but necessary to conclude that school
buildings were not included within the meaning of public
buildings in sec. 101.10.

Since school buildings are not included in sees. 101.06,
101.07, 101.09 or 101.10 and since school districts are not
included in sees. 101.01, 101.06, 101.07 or 101.30, and since

no other sections within the chapter involve both the in
dustrial commission and school district, we must conclude
that, as far as ch. 101 is concerned, the legislature has
given the industrial commission no jurisdiction over school
districts or school buildings.

As pointed out above, this opinion is confined to a dis
cussion of the statutory provisions in ch. 101.
FWK
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Navigable Waters^Breakivaters^Fetition for leave to
construct breakwater or protection pier along shore of
Lake Michigan in front of property in town bordering on
shore should be presented to either town board of town or
county board of county in which said town is located.

August 28, 1929.

Morris Barnett,

District Attorney,

Kenosha, Wisconsin.

I am in receipt of your letter of August 19 in which you
refer to the provisions of sec. 30.05, subsec. (2), Stats.
You say a petition has been presented to the town board
of a certain town for a protection pier or breakwater to
be constructed along the shore of Lake Michigan. You
say dispute has arisen as to whether such petition should
be presented to the town board of the town bordering on
that part of the lake where the breakwater is to be con
structed, or whether it should be presented to the county
board, and you ask to be advised.

Sec. 30.05, (2) is not very clear and I can see the reason
for the dispute or difference of opinion in regard to the
matter, but I think under the language of that section it
could be presented to either. You will notice it says:

"* ♦ * a plan * * * shall be * * * present
ed to the county board of the county or the supervisors of
the town, or trustees of the village or common council of
the city, and when adopted shall, where required, be sub
mitted to the proper officer of the United States for con
sent to construct such protection. * *

Under that language I think it must be held to give equal

right to the county board and the official board of the mu
nicipality. Therefore the petition can be presented to
either at the election of the petitioners.
TLM
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School Districts—Transportation of School Children—
State superintendent of schools should apportion and cer
tify amount due each school district for transportation of
pupils in accordance with provisions of subsec. (1), sec.
40;34, Stats., regardless of whether it seems to be equi
table or just.

August 28, 1929.

John Callahan, State Superintendent,
Department of Public Instruction.

I have your letter of August 5 in which you acknowl
edge receipt of the opinion of the deputy attorney gen
eral under date of July 18, 1929, XVIII Op. Atty, Gen. 411,
and you say you will modify the apportionment of school
funds for the transportation of pupils in accordance with
that opinion. You then say:

"Now the question arises as to whether or not there
should be a further modification as to distance, or should
we hold uniformly to the two mile distance as indicated
in the last sentence of sec. 40.34, (1)?"

We find no such rule for uniformity in that section.
Sec. 40.34, subsec. (1), Stats., requires the board to fur
nish transportation in consolidated school districts to every

child residing over one mile from the schoolhouse and it
then says:

board shall provide transportation to
and from school for all school children residing in the dis
trict and over two miles from the schoolhouse, in case of
a common school and three miles in case of a union high
school. * *

Subsec. (2), as amended by ch. 182, Laws 1929, then
provides:

"The board of any district which has suspended school
shall pay the tuition of all children of school age residing
in the district who attend other district schools during such
suspension, and shall provide transportation to and from
school for all children residing more than two miles from
the nearest school * * * and the district shall re
ceive the regular state and county money and state aid on
account of such transportation; and one hundred fifty dol
lars additional state aid."



480 Opinions of the Attorney General

That word "regular" would, I think, be construed as so
provided in and for the different classes and cases speci
fied in subsec. (1).
Why the legislature should have made those different

provisions for transporting pupils in the different schools
T do not know, but I think the differences are very clearly
expressed; so I think it is your duty to make the apportion
ment in the different cases as prescribed by the statute re
gardless of whether it is equal or equitable, for that is a
question for the legislature to determine and not the ad
ministrative officers.

TLM

Public Health—Pha/rmaey—Aspirin—Bayer "tablets of
aspirin" can be sold at retail only by druggists.
Any person violating statutes is subject to forfeiture

provided by sec. 151.05, Stats., which mu.st be sued for in
civil action; district attorney of county is required to

prosecute action when notified so to do.

August 29, 1929.
Board of Pharmacy,

c/o Oscar Rennebohm,
13 West Main Street,

Madison, Wisconsin.

Since our conference yesterday I have read over the opin
ion of Mr. Messerschmidt in XVII Op. Atty. Gen. 497,
and have also conferred with him and I find that his opin-'
ion does not conflict with the two opinions written by me
and published in XVI Op. Atty. Gen. 140, and XVII Op.

Atty. Gen. 15, for you will notice that in Mr. Messer-
schmidt's opinion he says:

"If you are correct in your statement that this medicine
has been patented, then the opinions referred to do not now
apply, as the medicine you mention, if patented, is a pro
prietary medicine within contemplation of this statute in
which a certain person or corporation has proprietorship.
"You are therefore advised that this product, if really

patented, may be sold by stores as other patent medicine
in original packages, containing printed directions for
their use."
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You will notice that opinion is based upon and follows

the two opinions previously written by me, but it appears
that the question was submitted to Mr. Messerschmidt by
District Attorney Williams with the representation that
Bayer tablets of aspirin were patented and would there
fore come under the exception mentioned in all of the opin
ions. You will notice that Mr. Messerschmidt was very

careful in stating "if really patented," so the question goes

right back to the conditions described in the previous opin
ions, which admitted that under our statutes a patent medi
cine could be sold in places other than drug stores.

Therefore the only question to be determined is if "Bay
er Tablets of Aspirin" are patented as a patent medicine

so as to come within the exception in our statutes. I have
examined packages of Bayer aspirin tablets in the drug
stores in this city, and I find they have no mark or other
evidence of their being patented; so I think our first in
formation that the patent on aspirin has expired is correct.

It is also claimed that Bayer has had this medicine trade
marked and it is claimed that protects the company in sell
ing to other than drug stores. You are advised that a
trade-mark is not a patent. Our statutes permit a person
to file a trade-mark, which cannot be used or imitated by
others. That provision has nothing to do with the patent
law and is only a state regulation, while the patent is a
United States regulation.
You will notice that sec. 151.04, subsec. (2), Stats., says:

"No person shall retail, compound or dispense drugs,
medicines or poisons, * *

Under that provision Bayer Company could not be prose
cuted or sued for selling their Bayer aspirin tablets at
wholesale and they know that so they feel perfectly safe in
selling their goods at wholesale to other than drug stores;
but the person other than a druggist who sells them at re
tail violates the statutes and he alone can be sued for such

violation.

Sec. 151.05, Stats., fixes the penalty for violation of the
statutes. You will notice that is fixed in the nature of a

forfeiture instead of a fine or imprisonment. Therefore

the person violating the law can not be arrested but a civil

31
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action must be commenced to collect forfeitures. Subsec.
(2) of that section provides:

"It is the duty of each member and officer of the board
to institute actions for violations of this chapter or of sec
tion 146.02, and the district attorney shall promptly prose
cute upon notice from any source."

Under that provision your board or any member of the
board can commence an action against any person violating
these statutes for the recovery of the forfeitures and the
district attorney of the county must prosecute the action
upon being called upon or notified by any member of your
board. Of course he would have to prosecute it as a civil
action and not a criminal action, so your board or any mem
ber of your board has a perfect right to institute actions
in the name of the state to recover such forfeitures wher
ever you obtain proof that anyone other than a registered
pharmacist has sold aspirin at retail; and I think if you
secure the proof and notify the district attorney of the
county, he will prosecute the action as provided by sec.
151.05, Stats.

TLM

P. S. After the foregoing opinion was written it was
suggested that it be held until report could be received from
the United States patent office to settle the disputed ques
tion of fact. Under date of August 10, 1929, the follow
ing letter was received from that office:

"Your letter of August 1, 1929 in regard to 'Bayers-Tab
lets of Aspirin' has been received.
"The records show that a patent, No. 644,077, for acetyl

salicylic acid was granted February 27, 1900 to Felix
Hoffman of Elberfeld, Germany, assignor to the Farben-
fabriken of Elberfeld Company of New York. This pat
ent is understood to cover 'aspirin' and expired in 1917.
A copy of the patent is enclosed."
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School Districts—Transportation of School Children—
Mileage must be measured by nearest traveled highway in
determining mileage for transporting children to school;
does not mean private path, road or trail through private
property.

August 29, 1929.
John Callahan,

Superintendent of Public Instruction.
I am in receipt of your letter of August 24 together with

the letter you received from A. 0. Nordin of Mason, Wis
consin, in which he presents a question upon which you de
sire an opinion.
Mr. Nordin's question reads as follows:

"Would you kindly give me your opinion on the follow
ing question: Sec. 40.01. The distance between a pupil's
home and school, shall be measured from building to build
ing, along the usually traveled route.
"The question is this: What is meant by the words

'usually traveled route?' Can you measure logging roads
and cow trails leading through private property, which
children sometimes travel? Or does it mean the nearest
traveled public highivay? In other words does it mean a
route that can be traveled with a car, horse and wagon?
Or does it mean a trail through private property, that is
only used as a foot path?"

I think your questions are answered in XIV Op. Atty.
Gen. 101, in which it was held that it does not mean a pri
vate road or path over somebody's property, but it must

be a public highway over which the public has legal right
to travel. The fact that such legal highway may be blocked
with snow or out of repair because of some other condi
tion would not change the rule.

TLM
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Loans from Trust Funds—Trust funds of state cannot
be lent for furnishing school.

August 29, 1929.

Commissioners op Public Lands.
Application is made for $4,000 from the trust funds by

union district No. 1, towns of Marshall and Rockbridge,
county of Richland, for the purpose of completing and fur
nishing the new school building now in process of erection.
I do not think the trust funds of the state can be lent

on that resolution.

What the electors had in mind by the words "completing
and furnishing the new schoolhouse now in process of erec
tion" no one can tell. Some might have had in mind any
articles of personal property that might be necessary or
useful in operating the school. Others might have had in
mind seats, blackboards, heat and light fixtures, ventila
tion and other furnishings that are attached to or built in
and made a part of the school, which we have held could
be authorized because they are a part of the building.
TLM

Legislature—Public Officers—Secretary of State—Pub
lic Records—Report of committee appointed under ch. 339,
I.aws 1913, to investigate white slave traffic together with
evidence taken constitutes official record in office of secre

tary of state; cannot be turned over to professor of uni
versity for research work but may be examined and used
as any other records in said office.

August 29, 1929.

Theodore Dammann,

Secretary of State.
I am advised by your deputy that the report including all

evidence and documents obtained by the committee inves
tigating the white slave traffic, (appointed under ch. 339,
Laws 1913), is on file in your office; that one of the pro
fessors at the university has asked for that report for an
investigation and research work; that you are in doubt as
to your right to permit the same to be so removed; and I
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am asked to advise as to the official status of such report
and the right or power of the secretary of state to allow
same to be so taken from his office.

I find that the act of the legislature appointing that com
mittee directed them to fully investigate the causes and
conditions of and remedies for the white slave traffic, pros
titution, the ownership of properties wherein and where
on prostitution is carried on, the causes of the nonenforce-
ment of law in such cases, in the various communities of
Wisconsin, and to make full report thereon to the next
session of the legislature to be held in 1915.
That investigation seems to have been quite a lengthy

and extended one and a large amount of evidence was tak
en including all testimony, letters, documents, papers, etc.,
and in the official report made by the committee it is
.stated

"It was the aim of the committee to get the attitude of
not only those who are opposed to commercialized prosti
tution in every form, but also to hear the testimony of per
sons actually engaged in the business of prostitution.
"To this end many papers and inmates of houses of pros

titution were examined, and their statements made up a
portion of the report of the committee.

I think there can be no question but that that act of the
legislature made all of the evidence taken by that commit
tee a part of its report to the next session of the legisla
ture, and under the law it would be in the possession of the
chief clerk for the use of the legislature during the session
and at the close of the session it would be turned over to
the secretary of state and would become official documents
in his possession, as provided in sec. 13.11 and sec. 14.29,
(3), Stats.
TLM
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Education—Teachers' Retirement Law—Teacher who

has not attained age of fifty, who has made required de
posits during each of five fiscal years immediately preced
ing time he became physically or mentally incapacitated
and thereafter furnished due proof thereof is entitled to
teachers' pension provided for by sec. 42.49, subsec. (4),
Stats.

August 29, 1929.
Retirement System.

R. E. Loveland, Secretary.
In your letter of August 24 you say:

"Sec. 42.49 (4) of the statutes makes provision for a
twenty-five dollar monthly total disability annuity.
"A teacher having complied with the requirements as

to teaching and making required deposits becomes totally
disabled prior to attaining age fifty, but does not make
application and furnish proof of such total disability until
after attaining age fifty.
"The question is, Ts such a teacher entitled to the twen

ty-five dollar monthly total disability annuity during the
continuance of such total disability, dating, of course, from
the time prior to her having attained age fifty, or does the
fact that application and proof of disability was not pre
sented until after she was fifty years of age deprive her of
such annuity?"

"Stated in another way, 'Does the force of the expres
sion, "before attaining age fifty" carry to the comma after
the words, "sixty days," or does the force of the expression
stop with the comma after the words, "financial value"?' "

It should be held to carry through the words "financial
value." In other words, I think if the member before at
taining the age of fifty has made the required deposit dur
ing each of the five fiscal years immediately preceding the
time the teacher became physically or mentally incapaci
tated, and he thereafter furnishes the due proof thereof,
then he is entitled to the annuity provided in that section.
TLM
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Loans from Trust Funds—Application for loan from
state trust funds for "erecting and equipping with light,
heat, ventilation and other necessary apparatus a new
school gymnasium" is held to be for school buildings within
meaning of sec. 25.01, subsec. (3), Stats.

September 3, 1929.

Commissioners of Public Lands.

The school board of the city of Nekoosa and the town of
Port Edwards in Wood county has applied for a loan from
the trust funds for $40,000 for erecting and equipping with
light, heat, ventilation and other necessary apparatus, a
new school gymnasium, and I am asked if that is within the
purposes for which the trust funds of the state may be
loaned.

Sec. 25.01, subsec. (3), Stats., authorizes loans from the
trust funds to be used in erecting school buildings, etc., and
for other purposes authorized by law. It will be noticed
that it does not say for what kind of school building such
loan can be made, and I think it is now quite a common
thing, especially in city schools, to provide and equip a room
or part of a school building for use as a gymnasium. If
that can be done, I see no reason why such a room or build
ing could not be built separately from the main school
building. Of course the equipping of a building with light,
heat, and ventilation is now a recognized part of the con
struction of any school building.

The thing that has given me some trouble is the addi
tional recital "and other necessary apparatus."
I do not think the trust funds of the state can be loaned

to buy furniture or articles to be used in operating either
the school proper, or the gymnasium, whether in a room in
the school or a separate building.

It is a general rule of construction that if language be
used that is susceptible of two meanings, one legal and the
other illegal, it should be given the meaning that would be
legal and effective to carry out the purpose of the provision.

It is also a general rule of construction that where a law
recites several specified things that may be done and such
specific terms are followed by a general term, such as "and
other uses," or "other things," it will be held to mean things
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f' of a similar character or nature to those enumerated, and
under that rule I think this loan can be made, assuming
that it is to be used for equipping the building with other
necessary things like light, heat and ventilation that be
come a part of the building.
The loan is large, and I understand the district has al

ready a loan of $10,000, so that the total amount borrowed

would be the limit prescribed by the statute; but that is a
matter for the commissioners to consider in determining
whether or not to make the loan.

TLM

Constitutional Law—Fish and Game—Fur Dealers—Bill

No. 736, A., is unconstitutional in that it discriminates
against citizens of other states in favor of citizens of state
of Wisconsin.

September 5, 1929.
Honorable Walter J. Kohler,

Governor.

In your letter of September 3 you request an immediate
opinion as to the constitutionality of Bill No. 786, A.

Bill No. 736, A., creates a new section of the statutes to be
numbered sec. 29.137. Subsec. (1), par. (c), provides:

" 'Resident fur dealer. Class A' means persons, firms and
corporations having an established post or place of busi
ness in the state where they carry on the business of buy
ing, bartering, trading and otherwise obtaining raw or
dressed furs, to the amount of two thousand dollars or more
each year."

Subsec. (1), par. (d), provides:

" 'Resident fur dealer, Class B' means persons, firms and
corporations having an established post or place of busi
ness in the state where they carry on the business of buy
ing, bartering, trading and otherwise obtaining raw or
dressed furs, to the amount of less than two thousand dol
lars each year."

Subsec. (1), par. (e), provides:

" 'Fur dresser or dyer' means a person engaged in the
business of dressing, dyeing, tanning and otherwise pre
paring furs to be made into manufactured articles."
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Subsec. (1), par. (f), provides:

" 'Noni'esident fur buyer' means persons, firms or cor
porations who reside without the state, but who come into
the state for the purpose of buying, bartering, trading or
otherwise obtaining raw furs from trappers or from fur
buyers or fur dealers doing an annual fur business of under
five thousand dollars."

Subsec. (2) provides that no person, firm or corporation
shall engage in the business of buying, trading or otherwise
obtaining raw furs until they shall have first secured a li
cense under the provisions of this section.

Subsec. (3) provides that licenses under this section shall
be issued by the state conservation commission.

Subsec. (4) provides:

"The fees for such licenses shall be as follows: Resident
fur dealer. Class A, twenty-five dollars; resident fur
dealer, Class B, two dollars; fur dresser or dyer, twenty-
five dollars; nonresident fur buyer, two hundred dollars."

In enacting the foregoing provisions, the legislature has
made several classifications. Resident fur dealers are

classified, depending upon the amount of the annual busi
ness transacted. A special class has been created for fur
dressers and dyers. A distinct classification has been made
between resident fur dealers and nonresident fur dealers.

In the short time at our disposal it is impossible for us
to consider the provisions of sec. 29.187 in detail. We are,
however, of the opinion that the statute is clearly uncon
stitutional in that it discriminates against nonresident fur
dealers.

The license fee prescribed for a Class A fur dealer is
twenty-five dollars and for a Class B fur dealer, two dollars,
and for a nonresident fur dealer two hundred dollars. The

fees thus prescribed are license fees designed to aid the en
forcement of the game laws. Undoubtedly the legislature
has the power to make classifications in order to carry out
police power regulations but such power is subject to very
definite limitations. Thus it has been held that the classifi

cation must be based upon substantial distinctions which
make real differences, must be germane to the purpose, and
must apply equally to all within the class. Kiley v. C. M. &
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St. P. R. Co., 138 Wis. 215; Borgnis v. Folk Co., 147 Wis.
327.

A classification based on residence in the state of Wiscon

sin is not in any sense a classification based upon a real dif
ference, nor is it germane to the purpose of Bill No. 736, A.

The purpose of the bill is to facilitate and expedite the ad
ministration of the fish and game laws of this state. We
can perceive no just basis upon which it can be said that it
is more difficult or more expensive to regulate nonresident
fur buyers than resident fur buyers.

It is quite apparent that Bill No. 736, A., discriminates
against nonresident fur dealers in favor of resident fur
dealers. The legislature's intention to accomplish this pur

pose is manifest in the provisions of subsec. (5), sec. 29.137,
which provides that "persons, firms or corporations who

have not had a place of business in the state for at least one
year immediately preceding the date of application for such
license, shall be issued nonresident licenses only." In effect,
a further classification has been made by the legislature be
tween persons, firms and corporations who maintain a place
of business in the state for a year prior to the enactment of
the proposed bill, and persons, firms and corporations who
have not maintained such place of business in the state for
such time.

It is fundamental that a state cannot discriminate against
citizens or other states in favor of its own citizens. Ward
V. Maryland, 79 U, S. (12 Wall.) 418; Chalker v. Birming
ham <& N. W. Ry. Co., 249 U. S. 522; Watson v. Maryland,
218 U. S. 173; Soon Hing v. Crotvley, 113 U. S. 703; Foote
V. Maryland, 232 U. S. 494; Southern Ry. Co. v. Greene, 216
U. S. 400; Fitg&r Co. v. Kremer, 226 N. W. 310 (Wis.).
There is no escape from the conclusion that Bill No. 736,

A., discriminates against citizens of other states in favor
of citizens of the state of Wisconsin.

That Bill No. 736, A., is highly discriminatory is further
evidenced by the provisions of subsec. (1) (f), sec. 29.137.
This section defines the term "nonresident fur buyer" as
including persons, firms and corporations who reside with
out the state but who come into the state for the purpose of
buying or otherwise obtaining raw furs from trappers or
from fur buyers or fur dealers "doing an annual fur busi-
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ness of under five thousand dollars." Apparently the leg
islature has classified between nonresident fur buyers who
buy from a fur dealer doing a business of less than five
thousand dollars annually, and such fur dealer who does a
business in excess of five thousand dollars annually. If a
nonresident fur dealer purchases furs from a resident fur
dealer doing a business in excess of five thousand dollars
annually, he is not a nonresident fur dealer within the
meaning of subsec. (1) (f), sec. 29.137, and therefore is
not required to obtain a license to do business in the state
of Wisconsin. Nothing could more clearly demonstrate the
arbitrary and discriminatory character of the statute.
SOA

Indigent, Insane, etc.—Wisconsin General Hospital—Un
der sees. 142.01 et seq., Stats., judge if, under facts stated,
he finds that operation for indigent person can be performed
at nearer hospital than Wisconsin general, may, in his dis
cretion, deny application to commit such patient to general
hospital.

September 10, 1929.

R. H. Fischer,

District Attorney,

Shawano, Wisconsin.

You have directed my attention to sec. 142.01, Stats., and
ask for an interpretation. You state that you would like
to know if, under the provisions of this section, any indigent
person suffering from a deformity or ailment can be sent
to the Wisconsin general hospital thereunder; that the par
ticular difficulty arises as to whether, in case any other hos
pital can give the same kind of treatment for an ailment,
that would foreclose the judge from sending the person to
the Wisconsin general hospital. You give as a concrete ex
ample the following:
A woman who is suffering from a cancer of the breast is

indigent. The same operation can be performed at a near
hospital and she can be sent there for medical attention un
der the general provisions as an indigent person. The
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question is whether the judge may send her under the above
facts to the Wisconsin general hospital.

Sec. 142.01 provides:

"A person having a legal settlement in any county in this
state who is afflicted with a deformity or ailment which can
probably be remedied or advantageously treated, if he or
the person liable for his support is financially unable to pro
vide proper treatment, may be treated at the Wisconsin
General Hospital at Madison."

You will note that this statute states that a person

therein described "may be treated at the Wisconsin General
Hospital."

Sec. 142.02 provides that a formal application is neces
sary, and under sec. 142.03 the court is required to make an
investigation.

Sec. 142.04 then provides:

"If the court shall be satisfied that the required facts ex
ist and that the person should be treated at the Wisconsin
general hospital, he shall so find and enter an order grant
ing the application. If the court is not so satisfied, he may
make further investigation. If the court does not find the
required facts, he shall enter an order denying the applica
tion. Upon granting the application, he shall ascertain
from the superintendent of the hospital whether the person
can be received as a patient, and if he can the court shall
certify his order to the hospital and to the county clerk."

You will note that, under the provisions of these last
quoted sections, the court must be satisfied that the re
quired facts exist and, also, that the person should be
.treated at the Wisconsin general hospital before making an
order granting the application. If the court finds that the
person should not be treated at the Wisconsin general hos
pital, then he is required to deny the application. There
is no provision which authorizes the court to commit the
person to any other hospital.
The matter is left to the discretion of the court. If it

appears to him that the operation may better be performed
in a nearer hospital, he may deny the application and such
indigent person may then receive medical attention under
the general provisions of our poor law. See sec. 49.145.
JEM
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Corporations—Amendments to Articles—Articles of in
corporation may be amended so as to authorize directors
of corporation to dispose of stock of corporation, common
or preferred, nor or hereafter to be issued, without first of
fering same to then holders of stock of company, provided
all of stockholders in corporation consent to such amend
ment.

September 12, 1929.
Theodore Dammann,

Secretary of State.
With your letter of August 22 you enclose a letter writ

ten by the attorneys for a Wisconsin corporation, the ma
terial facts in which are as follows:

The M. Investment Company, a Wisconsin corporation,
is calling a special meeting of its stockholders for the pur
pose of considering, among other things, an amendment to
its articles of incorporation whereby stock of the company,
whether preferred or common, and whether now or here
after authorized or issued, may be so issued and disposed
of by the directors of the corporation without first offering
the same to the then holders of stock of the company, com
mon or preferred. You inquire whether such amendment
if adopted may be filed in your office.

In VIII Op. Atty. Gen. 685 this department held that the
majority of the stockholders of a corporation had no power
to adopt an amendment to the articles of incorporation the
effect of which would be to deprive prior stockholders of
the right to subscribe for their proportionate shares of in
crease of stock. The opinion does, however, hold that such
provision may be inserted in the articles of incorporation
as originally prepared and submitted to the stockholders.
The clear inference to be drawn from the opinion is that an
amendment such as that proposed by the M. Investment
Company may be adopted, provided all of the stockholders
of the corporation consent to and acquiesce in such an
amendment.

If the proposed amendment is adopted by the M. Invest
ment Company it may be filed in your office, provided evi
dence of the consent of all the stockholders to the amend
ment is submitted to you with the proposed amendment
SOA -
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Public Health—Embalming—Effective date and legal ef
fect of ch. 376, Laws 1929, which amends statutes on "em-
balmers'" examinations, discussed.

September 12, 1929.

Dr. C. a. Harper, State Health O^cer,
State Board of Health.

Ch. 376, Laws 1929, approved on August 9, 1929, and
providing that the act shall take effect July 31, 1930,
amended the statutes on embalming, chapter 156. The new
law changes the qualifications necessary for applicants who
wish to take the examination for an embalmer's certificate.
In view of the fact that some prospective applicants may
have started a course of training but may not have com
pleted it at this time, or at the time ch. 376 was approved,
you ask for an opinion concerning the procedure to be fol
lowed.

The date on which ch. 376 was approved by the governor,
or published in the newspaper, is unimportant, for the act
specifically states that it shall take effect on July 31, 1930.
Until July 31, 1930, the provisions of the present law are
as effective as though no change were made on July 31,
1930. The facts are not available from which to tell when
the state board of health begins its year and ends the year,
as the term "year" is used in ch. 156, Stats.

Sec. 156.03 of the present law prescribes that "embalm-
ers' examinations shall be held at least once a year
For purposes of this opinion it will be assumed that a year
remains before July 31, 1930 and that, therefore, at least
one more embalmers' examination will be given. More
than one may, of course, be given as fixed by the state board
of health. Any such examination given previous to July
31, 1930 must be based upon the law as found in ch. 156,
Stats., 1927. Examinations given after July 31, 1930 will
be based upon the law as amended by ch. 376, Laws 1929.
The legislature undoubtedly deliberately made the effective
date of ch. 376 far enough in the future to give prospective
applicants who started preparation under the old law suf
ficient time to take their examinations and qualify as em
balmers under the old law before the provisions of the new
law would go into effect.
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Whether such prospective applicants began a course of
study in preparation for the examination before August
10, 1929, or thereafter, is therefore unimportant.

The statement of the legal effect of the adoption of ch.

376 as given above is sufficient, I believe, to answer all the
questions in your communication.
FWK

Public Officers—Attorney general may counsel and ad
vise with district attorney only on questions arising within
official jurisdiction of district attorney.

September 12, 1929.

A. M. Sabin,

District Attorney.
Hayward, Wisconsin.

This is to acknowledge receipt of your letter bearing date
of September 4. Your statement of facts involves a situa
tion, your letter indicates, which is not before you in your
capacity as district attorney. You say you are asked to
advise a justice of the peace, and the question you present
is one which is before the justice of the peace but not one
arising in the administration of your official duties.

This department has many times indicated that it may
give official advice to district attorneys only on matters
arising within the scope of their official jurisdiction. That
seems to be what the statutes contemplate and is undoubt
edly also sound policy. Accordingly I must decline to of
ficially counsel with you on the question you present.
FWK
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Corporations — Foreign Corporations — Mere owning
stock by foreign corporation in Wisconsin corporation is
not "transacting business" nor "holding property" in this
state under subsec. (3), sec. 226.02, Stats.

Maintaining office in state for exercise of corporate
powers constitutes "transacting business."
On statement submitted minimum license fee of $25 is

proper.

September 13, 1929.

Theodore Dammann,

Secretary of State.

You submit two questions, based upon a statement sub
mitted to you by the N. E. Corporation: It is a Delaware
corporation, having its principal office in Wilmington, Dela
ware; its principal office in Wisconsin is in Milwaukee; it
has eleven directors, nine of whom have Milwaukee ad
dresses ; it has nine officers, and all of these, except two vice
presidents, have Milwaukee addresses; its capital stock is.
100,000 shares of preferred stock of the par value of $100
each, and 400,000 shares of common stock of no par value;
of the preferred stock, 17,480 shares are outstanding; of
this, 4,694 shares are held by the public; 12,768 shares are
held by the K. Company; of the common stock 220,366
shares are outstanding; the N. E. Corporation owns
24,710.5 shares of K. Company common; it owns all of the
T. L. S. Company common, being 5,000 shares; the N. E.
Corporation is a holding corporation owning the common
stock of the K. Company and T. L. S. Company, both Wis
consin corporations, and of other foreign corporations; to
date it has had no capital employed in this state. Its only
activities have been the holding of meetings, the issuing of

stock to its members, paying statutory fees to the secretary
of state of Delaware.

1. Is the N. E. Corporation required to obtain a license as
a foreign corporation in Wisconsin?

By the terms of subsec. (2), sec. 226.02, Stats., no
foreign corporation may "transact business" or "acquire,
hold or dispose of property" in this state, until it has com

plied with certain requirements contained in said section



Opinions of the Attorney General 497

and obtained from the secretary of state a license to trans
act business in this state.

a. The N. E. Corporation owns stock in two Wisconsin
corporations. It appears to be established, however, that
merely owning stock by a foreign corporation in a domestic
corporation, even though such ownership gives the corpora
tion the controlling interest in the domestic corporation,

does not constitute "doing business" in the state. 9
Fletcher Cyc. Corps. 10,024; Fletcher 1928 Ann. Cum.
Suppl. 987; People's Tobacco Co. v. American Tobacco Co.,
246 U. S. 79, 87, 38 Sup. Ct. 233, 62 L. ed. 587. And it has
been held that the mere fact that subsidiary companies of a
railway do business in a state does not warrant the con
clusion that the principal company is doing business therein.
Philadelphia etc. Ry. Co. v. McKihhin, 243 U. S. 264, 268,
37 Sup. Ct. 280, 61 L. ed. 710. But it has been held that a
holding and promoting company which exercises its powers
only within the state is doing business therein. 12 R. C. L.
79; Colonial Trust Co. v. Montello Brick Works, (C. C. A.)
172 Fed. 311. And that a foreign corporation which or
ganized and controlled a local corporation and purchased
the stocks and bonds of various other local corporations
was doing business in the state. 12 R. C. L. 79; Groel v.
United Electric Co. (N. J.), 60 Atl. 822.

b. A foreign corporation may not "acquire, hold, or dis
pose of property in this state" until it has complied with
the requirements of the statute. The quoted language
means, not that the act of acquisition, but that the property
must be within this state. Catlin and Powell Co. v. Schup-
pert, 130 Wis. 642, 648, 110 N. W. 618. It is our opinion
that the ownership of stock by the N. E. Corporation, a
Wisconsin corporation, does not of itself constitute owning
or holding property in this state, that is, does not consti
tute owning property of the Wisconsin corporation located
in this state. The property of the Wisconsin corporation
is its property, and not that of its stockholders. Estate of
Shepard, 184 Wis. 88, 91, 94, 197 N. W. 344.

c. The principal office of the N. E. Corporation in Wis
consin is in Milwaukee. A foreign corporation may be
deemed to be doing business in the state where it has an of-

32
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fice and transacts therein a portion of the business for which
is was incorporated. 9 Fletcher Cyc. Corps. Fletcher 1928

Ann. Cum. Suppl. 982-983. So held, where a holding com
pany maintained an office in the state, held directors meet
ings, kept corporate records, and received dividends from

its holdings of stock. Cheney Bros. Co. v Massachusetts,
246 U. S. 147, 155, 38 Sup. Ct. 295, 62 L. ed. 682. And

where a foreign corporation maintained an office and kept
company books in the state, where its president and treas

urer resided. Washington-Vh^ginia Ry. Co. v. Real Estate
Trust Co., 238 U. S. 185, 189-190, 35 Sup. Ct. 818, 59 L. ed.
1262. See also Op. Atty. Gen. for 1908, 244. In order that a
foreign corporation rnay be regarded as doing business
within a state, it is not necessary that it shall have its prin
cipal office there. 9 Fletcher Cyc. Corps. 10,003.

We can do no more than state the rules here. We are

not furnished with any facts as to what business the N. E.
Corporation is doing or intends to do at its Milwaukee of
fice. It may be significant to note, however, that the cor

poration is a holding corporation, that it has large inter
ests in two Wisconsin corporations which appear to be sub
sidiaries, and that all of its directors and officers, except
two, reside in Milwaukee. Considering these circum
stances, it would seem unlikely that the corporation would
conduct its Milwaukee office without to some extent "trans

acting business," within the rules stated.

2. If required to obtain a license, what is the proper li
cense fee?

Based upon the statement submitted, it is our opinion
that the minimum fee of $25, as provided by subsec. (4),
sec. 226.02, Stats., is proper. We have before us no facts
showing the "property of said corporation located in this
state or to be acquired therein and the business transacted

within and without the state for one year immediately pre-
ceeding the filing of its charter" upon which to base the
computation provided for by subd. (e), subsec. (3), sec.
226.02, Stats.

FCS
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Criminal Laiv—Gambling—Slot machine set up in prin
cipal room of soft drink parlor where business is being
done, if not in working condition is slot machine within
contemplation of sec. 348.07, Stats.; proprietor is violating
said section unless he has informed those who frequent his

place that same is out of working condition.

September 13, 1929.

Francis J. Golden,

District Attorney,
Mei'rill, Wisconsin.

You state that on August 27 the sheriif of your county
entered a soft drink parlor at Bloomville in your county
and seized a slot machine; that when the slot machine came
to the sheriffs office it was found that money could be put
into the same but that the mechanism in it was not right,

and that the machine was not in working condition. You
inquire whether a slot machine that is out of order is a
gambling device so as to subject the owner to the penalty
provided in sec. 348.07, Stats.

Sec. 348.07 provides:

"Any person who shall set up, keep, manage or use any
table, wheel or other construction, or any cards, dice or
other device, scheme, contrivance or thing of any name or
description adapted, suitable, devised or designed, or which
can or shall be used for gambling purposes and induce, en
tice or permit any person to gamble, bet or play for gain
with, at, or upon, or by means of, such table, wheel or other
construction, or such cards, dice or other device, scheme,
contrivance or thing or to bet or wager anything at or upon
the game whatever played by such keeper, manager or any
other person by means or use thereof, or who shall open,
keep or manage any common gambling house shall be pun
ished by imprisonment in the county jail not more than one
year nor less than one month, or by fine not exceeding five
hundred dollars nor less than one hundred dollars."

You will note that it is necessary, in order to convict un

der this section, that the person must be guilty of induc
ing, enticing or permitting any person to gamble on such
device in addition to keeping the device on his premises.
You state that it is your opinion that whether this ma

chine is in working order or not, under the provisions of

■<. ■ m
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sec. 348.07 such slot machine is devised and designed for
gambling purposes, and that the possession of the same, set
up in the principal room where business is being done in a
soft drink parlor, so-called, is a violation of the law.

If it appears that the slot machine is set up in the prin
cipal room where the public has access to it and may put
their money into it without being informed that it is not in
working condition, I believe the person running the soft
drink parlor may be convicted under this section. If, how
ever, a notice is put up and all persons informed that the
slot machine is out of order, then it could not be said that

the proprietor is guilty of enticing or inducing or permit
ting any one to play thereon, because it is very evident that
he is not guilty of that element of the crime.
JEM

Trade Regulation—Trade-tnarks—Company registering
words "Checker and the checkered band extending around
the top of the body of the vehicle" as trade-mark is pro
tected in its use throughout state; protection is not limited
to Kenosha, where company was located at time of regis
tration.

September 17, 1929.
Theodore Dammann,

Secretary of State.
You have enclosed with your recent letter, for examina

tion, papers in the matter of a trade-mark registered by the
Yellow Cab Company of Kenosha for the protection of the

word "checker and checkered band around taxi" as ap
plied to taxicabs, presumably, for those used in its service
in the city of Kenosha. This was filed in your office on the
6th day of September, 1923.

You state you have now pending another application for
a similar registration by the Checker Taxi Company of
Madison asking protection for the words "Checker Cab,"
"Checker Taxi" and "Checker Taxi Cab" and the identical

checker band or border as applied to taxicab service in Madi

son.

You state that it has been the custom of your office, under

the provisions of sec. 132.09, Stats., to decline to register
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a trade-mark when a similar one has been previously reg
istered, and you inquire whether the ruling of the United
States supreme court in the matter of The United States
Printing and Lith. Co. v. Griggs, Cooper and Company, 279

U. S. 156, decided April 8, 1929, establishes a new principle
of guidance for your office to the effect that trade-mark
rights may be understood not to be projected into cities
where the owner has not established trade and where he

probably has no intention of doing so.

Your specific question is, whether the second application
should be accepted.

This question should be answered "No." The case you
find in the federal court does not militate against the prac

tice that you have heretofore adhered to. In that case the

court held that there was no infringement of a trade-mark
registered within the limits of the state and not affecting

the commerce named, and in a state where the trade-mark

has not been used.

Sec. 132.09 contains the express provision:

"Said secretary shall deliver to the person, association or
union so filing or causing to be filed any such label, trade
mark, term, design, device or form of advertisement so
many duly attested certificates of the filing and recording
of the same as may be desired, and shall receive for each
such certificate a fee of one dollar. Any such certificate
shall, in all suits and prosecutions arising out of or depend
ing upon any rights claimed under such label, trade-mark,
term, design, device or form of advertisement be sufficient
proof of the adoption thereof. The secretary of state shall
not record any label, trade-mark, term, design, device or
form of advertisement that may reasonably be mistaken for
anything theretofore filed in his office under the provisions
of this chapter."

While the Yellow Cab Company, which registered as the
6th day of June, 1923, was doing business in the city of
Kenosha, there is nothing else to indicate that it would not
do business in other parts of the state. It would seem that

it is not necessary for such company to register the same
trade-mark for other cities when its business is enlarged to
cover cities other than Kenosha. We believe the trade-mark

so registered applies to all parts of the state.
JEM
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Automobiles—Bridges and Higkivays—Law of Road—
Under provisions of sec. 85.33, subsec. (10), par. (e), Stats.
1929 (renumbered to be sec. 85.08), automobile driver's li
cense may be revoked in proceeding in court of record on
judgment rendered against such operator in any court on
account of negligence in operating said automobile.

September 17, 1929.
Theodore Dammann,

Secretary of State.
I have your letter of September 9 in which you ask for

the construction of ch. 76, Laws 1929, creating par. (e),
subsec. (10), sec. 85.33, Stats., and especially of that clause
which gives the right to revoke a motor vehicle operator's
license "when a judgment of any court has been entered
against such licensee on account of negligence in operating
an automobile." Then you say:

"Is the phrase 'any court' to be understood as limited by
the first paragraph of this subsection to 'courts of record,'
or, does it refer to judgments entered in other courts, in
cluding justices of the peace?
"If other than courts of record, who will inform the sec

retary of state of the entering any stay of such judgments?
_ "May such licenses be revoked without the recommenda

tion of a court of record provided for in the first paragraph
of sec. 85.33 (10)?"

I think this act must be construed to simply add an addi
tional ground or reason for the revocation of a license
by a court of record as provided in subsec. (10), sec.
85.33, Stats. 1927, renumbered 85.08 (10) by ch. 454, Laws
1929. You will notice that at the close of that subsection

is says:

" * * * A motor vehicle operator's license shall be re
voked upon recommendation of any court of record, for any
of the following causes, * *

The new subsection simply adds another cause. Clearly
the judgment might be rendered in any court and such
fact should then be set forth in a complaint and filed in the

court of record in a proceeding under the provisions of sub
sec. (13), so the licensee would have his day in court in the
proceeding for revocation of his license and the revocation
proceeding could be had only in a court of record.
TLM .



Opinions of the Attorney General 503

School Districts—Rule stated for adjusting assets and
liabilities of joint school district composed of territory in
city and parts of two adjoining towns, where territory in

adjoining towns is withdrawn and attached to other school
districts in two towns and where part of pupils in such
withdrawn territory continue to attend city schools.

September 17, 1929.
William M. Gleiss,

District Attorney,

Sparta, Wisconsin.
I have your letter of August 22 in which you ask for an

opinion on a number of questions. Your first question
reads as follows:

"School district number one of the city of Sparta, Wis
consin, has been, and still is, a joint school district, located
within the limits of the city of Sparta, part of the town of
Angelo, as well as part of the town of Sparta, having formed
part of said joint school district. The said school district
is not a union free high school district. The part that be
longs to the town of Angelo, that has formed part of said
joint district, has all been detached and attached to some
other school districts in said town, to which said different
school districts they are going to send their grade pupils.
"The greater part that is located in the town of Sparta,

that was formerly a part of said joint district, has also
been detached in groups and all of the said territory in all
of the groups has been attached to different school districts
in said town of Sparta, where they are going to send the
gi'ade pupils to attend school each in their respective school
districts.
"Question No. 1. Inasmuch as all of the territory that

has been detached from the former district has been at
tached to some other school districts, in which districts they
are going to have their grade pupils attend school * * ♦
will they now be entitled to an adjustment according to the
provisions of sec. 66.03?"

My answer to your first question is "Yes".
Your second question reads as follows:

"In case any one in the territory detached for any reason
should prefer to send their grade children to the former
school from which they were detached, by paying the legal
tuition, would that bar the said group, or the whole terri
tory from an adjustment as provided for in sec. 66.03?"
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My answer to your second question is also "Yes'
sec. 40.85, subsec. (5), par. (e), Stats.
Your last question reads as follows:

See

"In the event children are sent to high school from the
detached territory and the present district receives them,
but no children are sent to the grades, does that alter this
question of adjustment?"

My answer to your last question is "No", so long as the

city of Sparta continues to receive both classes of pupils
from the detached territory on the legal basis and ade
quately provides school facilities for same. See sec. 40.85,
(5) (e). Stats.
TLM

Counties—Ordinances—Intoxicating Liquors — County
board has no power under present statute to enact ordinance
prohibiting sale of intoxicating liquors and providing pen
alty therefor.

September 17, 1929.
N. B. Langill,

District Attorney,
Marinette, Wisconsin.

You inquire whether a county board has the power to
adopt a county ordinance to regulate, in some measure, the
prohibition question in your county.
This question must be answered "No".

The repeal of the Severson act in Wisconsin did not in

any way affect the power of the county to pass an ordinance,
prohibit the sale of intoxicating liquor or regulate the mat
ter in any way. The county board has only such powers as
are either expressly or impliedly given by statute.
No power has been given to the county board by the leg

islature to enact such an ordinance. There was a bill in

the legislature in which such power was provided for, but
the legislature of 1929 refused to pass the same.
JEM
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Bridges and Highways—County board may select county
trunk highways; roads so selected become portion of system
of prospective state highways.

State becomes liable for its portion of cost of paving such
highway to width of eighteen feet, which includes cost of
necessary drainage outside eighteen feet.

Village may pave additional width at its own cost.

September 17, 1929.
John A. Markham,

District Attorney,
Independence, Wisconsin.

I am in receipt of your letter of August 28, in which you
say:

"In the course of a paving job at the village of Osseo,
Trempealeau county, Wisconsin, being a project on a county
trunk highway and the improvement being financed out of
a joint fund raised by the village of Osseo and the county of
Trempealeau under the supervision of the county highway
department, it became necessary to provide surface drain
age and a storm sewer was constructed along the side of the
street a distance of over two blocks—being built outside of
the 20-foot center—customarily financed by joint fund.
"There is still available sufficient money in the joint fund

to pay for this project.
"The question arises: May county money be legally used

to defray this expense by applying to the payment of the
drainage portion of the job, a portion of said joint fund?"

Sec. 83.01, subsec. (6), Stats., provides that the county
board may select a system of county trunk highways. Any
road so selected shall become a portion of the county sys
tem of prospective state highways.

Sec. 83.05, subsec. (3), provides that whenever it shall
be determined to improve a portion of the county system
of prospective state highways in a village the same pro
ceedings shall be had as in cities. Subsec. (1) provides
that a city may determine that a roadway shall be improved
to a greater width than eighteen feet. Subsec. (3) of that
section provides:

"Whenever it shall have been determined to improve a
part of the system of prospective state highways or the state
trunk highway system in a village, the village board may
determine to improve the same to a greater width of pave-
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ment, and may pay the additional cost out of the general
funds of the village, or assess a part or all of such costs to
the abutting property as provided by sections 61.40 and
61.41. * *

I do not know where you find the authority in the law for
the pavement of a strip twenty feet in width at the joint
expense, but I do think that in either case if it became nec

essary to do work outside of the paved strip in order to
properly drain and preserve the pavement and highway it
could be done as a part of the pavement project and paid
for in the same manner as the pavement, because the pave
ment in such case would not be properly laid and completed
without such drainage.
TLM

Public Officers—Attorney general may counsel and ad
vise with district attorney only on questions arising within
official jurisdiction of district attorney.

September 17, 1929.
Herman C. Runge,

District Attorney,

Sheboygan, Wisconsin.
This is to acknowledge your letter bearing date of Sep

tember 7. Your statement of facts involves a situation, it
appears, which is not before you in your capacity as district
attorney. It appears you are advising town officers in their
official capacity as town officers, and your inquiry does not
involve a question arising in the administration of your of
ficial duties.

This department has many times indicated that it may
give official advice to district attorneys only on matters aris
ing within the scope of their official jurisdiction. That
seems to be what the statutes contemplate and is, undoubt
edly, sound policy. Accordingly, I must decline to officially
counsel with you on the question you present.
I might add that XVIII Op. Atty. Gen. 314 and 368 deal

with the situation growing out of the repeal of the Severson
law. I am referring you to those opinions for the general
information on that subject contained therein.
JWR
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School Districts—Teachers' Training Courses—Word

"nonresident" in ch. 172, Laws 1929, amending sec. 40.45,
subsec. (3), Stats. 1927, applies same to students residing
in county but outside of high school district as it does to

students from other counties.

September 19, 1929.

John B, Chase,
District Attorney,

Oconto, Wisconsin.
In your letter of September 14 you call attention to the

provisions of ch. 172, Laws 1929, which adds to subsec. (3),
sec. 40.45 the words,

"This course shall be open to nonresident students on the
terms provided for nonresident attendance under the pro
visions of subsection (1) of section 41.46."

You ask if the word "nonresident" in that amendment

means the nonresident of the county or nonresident of the
high school district giving the training course for teachers.
It will be noticed this intended to add a sort of normal school

course to a high school. The high school is supported by a
tax on the property in the high school district, so I think the

word "nonresident" as used in this law would mean a non

resident of the high school district and so would apply the
same to students in the county but outside of the high school
district as it would to students from other counties.

TLM

-«

Bridges and Highways—Culverts—Ch. 386, Laws 1929,
is interpreted to require construction of only one grade or
culvert which provides suitable ingress and egress to abut
ting premises.

September 20, 1929.
K. G. Kurtenacker, Secretary,

Highway Commission.
You ask an interpretation of ch. 386, Laws 1929, in so

far as the following questions require:
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"Do the provisions of this act apply to state and federal
projects now under contract and in the process of construc
tion?

If the property of one individual is situated on one side of
a public highway and under existing highway conditions
there is available to such other one entrance to his dwelling
or farm buildings and one or more additional entrances to
adjacent parcels or fields, is it obligatory on the part of the
public, in the event of the construction or maintenance of
such highway, to reconstruct all of such existing entrances,
or will one entrance to the property of such owner meet the
requirements of this chapter?
Can the owner of the abutting premises designate the lo

cation of such entrance or can the highway authorities de
termine the location of the same?

Ch. 386 reads, in part, as follows:

"Section 1. A new section is added to the statutes, a
new subsection is added to section 83.04 and a new subsec
tion is added to section 84.06 of the statutes to read: 81.34
Whenever it is necessary, in making any highway improve
ments under the provisions of this chapter, except in coun
ties having a population of five hundred thousand or more,
to excavate a cut or construct a fill or otherwise grade such
highway in front of any entrance to abutting premises, in
order to properly construct, improve or maintain such high
way, there shall be constructed as a part of said improve
ment one grade or culvert to provide suitable ingress and
egress to such premises; and if said premises are divided
by such highway, then one such grade or culvert shall be
constructed on each side of said highway. Thereafter each
such grade or culvert shall be maintained by the owners of
such premises. During the time such highway is under
construction, the state, county, city, village or town shall
not be responsible for any damage that may be sustained
through the absence of egress or ingress to any such
premises. * * *"

Subsec. (8), sec. 83.04 and subsec. (6), sec. 84.06
i-ead identically the same as the above quoted sec.
81.34. The terms of ch. 386 are made applicable to
state and federal projects, and section 2 provides that
the act shall take effect upon passage and publication. The
act was published on August 16, 1929. It applies to all
work then in progress or commenced after that date. It
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may be assumed that, were it intended to apply only to
work commenced after that date or intended not to apply
to work then in progress, the legislature would have so pro
vided.

The answer to your second question is that there shall be
constructed one grade or culvert, regardless of the number
of entrances to the abutting premises.

"The word 'premises' has different meanings, dependent
upon its connection and the object to which it is applied,
and it oftentimes describes the fee of land. ♦ ♦ ♦'» 3
Words & Phrases, 2d series, 1144.

As used in ch. 386, the legislature undoubtedly meant the
land with its appurtenances forming a distinct portion of
realty; namely, the farm as a whole, rather than parcels or
fields within the farm.

The location of the culvert must provide suitable ingress
and egress. What is suitable "is a question of fact to be
determined on a consideration of all the circumstances.
The term is a relative one." Croivell v. LondondeiTy, 63
N. H. 48 (1884).

In answer to your third question, if the owner of the
abutting premises designates a location for the entrance and
if it is placed there, it would seem such a location would
meet the requirement that it be a suitable one.
FWK
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Taxation—Delinquent Taxes—Under sec. 74.03, subsec.
(2), pars, (b) and (c), Stats. 1929 (embracing amendments
made by ch. 441, Laws 1929), power of municipality to ex
tend payment of taxes is confined to those assessed for muni
cipal purposes only; extension must be made available to
every taxpayer regardless of amount of his tax; lands
against which taxes are assessed may be sold for nonpay
ment of portion not deferred at tax sale in June of current
year, and for nonpayment of portion deferred at next suc
ceeding tax sale; use of same tax and delinquent rolls under
present law as heretofore is proper.

September 21, 1929.

R. E. Kennedy,

District Attorney,

Superior, Wisconsin.

You submit several questions as to the construction of
sec. 74.03 (2) (b) (c) Stats. 1929 (embracing the amend
ments made by ch. 441, Laws 1929) relating to the time of
payment of taxes and extension of time of payment.

This is to confirm my telegram to you of September 18, in
which the opinion on the questions submitted was expressed
as follows:

(1) The use of the same tax and delinquent rolls under
the present law as heretofore is proper.
(2) The power of a municipality to extend payment of

taxes is confined to the tax assessed for municipal purposes

only; as to these the municipality may determine the pro
portion to be currently paid and the proportion which may
be deferred.

(3) The extension of time granted must be made avail
able to every taxpayer, regardless of the amount of his tax.
(4) The portion of tax not deferred, if not paid as re

quired by law, becomes delinquent, and lands assessed for
taxes are subject to sale for such delinquent portion of the

tax at the annual tax sale in June following; that portion
of the tax the payment of which is deferred or extended,
if not paid, becomes delinquent at the expiration of the ex
tension period fixed by resolution or ordinance of the
governing body of the municipality, and lands assessed for
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taxes may be sold for the delinquent deferred payment at
the tax sale occurring next after such delinquency.
I think that the conclusions stated follow clearly from

the unambiguous terms of the statute itself, which I shall
not quote but to which I call your attention.
FEB

Fish and Game—Hunting—Municipal Corporations
rowns—Town board in towns of less than three hundred
inhabitants and containing one or more unincorporated vil
lages, when authorized by resolution at town meeting, may
prohibit use of firearms in town or any part thereof, in that
way practically prohibiting hunting to such town.

September 21, 1929.
Matt. Patterson,

Acting Conservation Director.
You have asked if the town board of any town has au

thority to forbid hunting of any kind in its particular town.
I find that under the powers of town boards as given in sec.
60.29, subsec. (18) Stats., it is provided that such board has
the power in any town "which contains a population of not
less than three hundred and which has therein one or more
unincorporated villages, when authorized by resolution
adopted by ballot at any town meeting; * * * to pre
vent bonfires and the use of fireworks and firearms in the
town or any part thereof; * *

While there is no provision anywhere in the statute au
thorizing town boards to prohibit hunting, a prohibition
to use firearms within the town would practically do away
with hunting.
JEM



Opinions of the Attorney General

Banks and Banking—Workmen's Compensaticn^Bene^-
ciary or owner of trust fund cannot regain it out of estate
of insolvent trustee bank unless it can be identified or traced
into some specific substituted property.
Language of industrial commission award discussed rela

tive to trust fund resulting.

September 21, 1929.

C. F. Schwenker,
Conunissioner of Banking.

You enclose a copy of an award of the industrial com
mission providing in part:

"Within ten days from date hereof, the respondent,
*  * * shall pay to the applicant, » ♦ * at the
B  Bank the sum of $500.00 to be invested as di
rected by the applicant and approved by the B
Bank. The principal thereof not to be withdrawn, assigned
or encumbered without the written consent of the industrial
commission, but the interest thereon to be paid to him as it
accrues."

Pursuant to this award, the sum named was paid to the
applicant, one B., at the bank and was deposited in the bank
to his credit. The funds represented by this deposit were
not kept separately, but were mingled with the bank's funds
and were not invested. The bank suspended, and included
in its liabilities B's deposit.
You ask whether this deposit is to be construed as a pre

ferred claim.

The state banking law, having particular reference to sec.
220.08, Stats., does not appear to make provision for pre
ferred claims in the case of insolvent banks. However this
fact would not prevent claiming the whole sum here in
volved, if a trust fund resulted.

1. Whether or not a trust fund resulted, your question
is, however, answered in the negative, by the fact that the
funds represented by the deposit were mingled with the
bank's funds and therefore are not traceable. It is the es
tablished rule in this state that the beneficiary or owner of
a trust fund cannot regain it out of the estate of an insolv
ent trustee unless it can be identified or traced into some
specific substituted property. Hyland v. Roe, 111 Wis. 361,
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367, 87 N. W. 252; Burnham v. Earth, 89 Wis. 362, 366, 62
N. W. 96; Nonotuck Silk Co. v. Flanders, 87 Wis. 237, 243,
58 N. W. 383.

2. In view of the foregoing answer, it is not necessary
to decide whether a trust fund resulted, but the following
observations may be made.
The supreme court has held that where there was a de

posit with a bank for a special purpose, a trust fund re
sulted. Boioers v. Evans, 71 Wis. 133, 36 N. W. 629 (pro
ceeds of bonds left with banker for safe-keeping only, which
he sold in violation of the trust) ; McLeod v. Evans, 66 Wis.
401, 28 N. W. 173 (proceeds of bank draft left for collec
tion) .

The language of the award here shows that it was not
the ordinary form of award. The sum awarded to B. was
not to be under his absolute control. It was to be invested,
and B. was only to be paid the interest thereon, unless oth
erwise consented by the industrial commission. It is infer
able from the language of the award that the transaction
was intended to be handled through the bank. It would
seem, however, that the language employed did not clearly
impose upon the bank the status of a trustee of a special de
posit with respect to the sum awarded itself. This sum
was directed to be paid to the beneficiary or owner himself,
and it was to be invested as directed by him. It is true
that the investment was to be approved by the bank. Ap
proval of the investment was, however, the first duty spe
cifically imposed upon the bank. Prior to the time for per
formance of this duty by the bank, it would seem that the
sum was under the control of the beneficiary or owner him
self. At least it does not seem clear that prior to such time
the bank had any special duty to perform with respect
thereto or that it was obligated to treat this as a special
deposit.
FCS

33
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Education—Taxation—Common School Tax—Tax au
thorized by sec. 59.075; Stats., is county tax within mean
ing of sees. 70.68 and 74.15, subsec. (2).

September 24, 1929.

A. J. Myrland, Secretary,
Tax Commission.

You inquire whether the tax authorized by sec. 59.075
is a county tax or a school tax within the meaning of sees.
70.68 and 74.15, subsec. (2), Stats.

Sec. 59.075 provides that a county board may levy a tax
upon the aggregate assessed valuation of the county, in an
amount of not less than $250 multiplied by the number of
elementary teachers employed in the county.

Sec. 70.68, outlining the form of warrant delivered with
the tax roll by the local clerk to the local treasurer, pro
vides in part as follows:

"(1) * * * out of the moneys so to be collected * * *
you are first to pay to the treasurer of said county * * *
the sum of for state taxes; you are to retain and
pay out as town treasurer, according to law, the sum
of , and the balance * * * you are required
to pay to said treasurer for county purposes, * *

Subsec. (2), sec. 74.15 reads as follows:

"Out of the taxes collected the treasurer shall first pay
the state tax to the county treasurer, and shall then set
aside all sums of money levied for school taxes, then moneys
levied for the payment of judgments * ♦ ♦ and lastly
county taxes. ♦ * *"

Part of sec. 70.63 reads as follows:

"The county clerk shall apportion the county tax, includ
ing the tax for the support of common schools as provided
for in section 59.075 * * *; and shall carry out in
the record book aforesaid, opposite to the name of each
in separate columns, the amount of state taxes and charges
and the amount of county taxes so apportioned thereto,

Subsec. (3), sec. 70.66, provides, in part:

"Upon receipt of the certificate of apportionment from
the county clerk, each town and village clerk * * *
shall * * * separately calculate and carry out » ♦ ♦
the amount required to be raised upon such valuation for
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state taxes, county taxes, school district taxes, town or vil
lage taxes and all other taxes, if any, including taxes to pay
judgments. * *

Sec. 70.63 specifically includes the tax raised by sec.
59.075 in the county tax, in apportioning the county taxes.
Furthermore, in the extensions in the record book of the
county clerk, this tax is included as a part of the county tax
and apportioned among the several towns, cities and vil
lages. Subsec. (3), sec. 70.66 also recognizes the tax raised
by 59.075 as a county tax; for, in his extensions, the local
clerk calculates the amount required to be raised, among
other purposes, for county taxes and school district taxes.
The 59.075 tax, having been included in the county tax fig
ure, no separate calculation of course is necessary for this
county school tax.

You are advised that the tax authorized by sec. 59.075 is
a county tax within the meaning of sees. 70.68 and 74.15
(2).
FWK

Chantahle and Penal Instiintions—Minors—Industricd
Schools—One committed to industrial school for boys need
not follow statutory provisions in applying for pardon.

September 24, 1929.
Col. Wm. L. Smith,

Executive Chamber.

You inquire whether an inmate of the Wisconsin indus
trial school for boys must comply with sees. 57.08 to 57.10,
Stats., in making a pardon application.

Sec. 10, eh. 615, Laws 1919, which enacted sec. 57.08 as
it now appears in the statutes, consolidated and renumbered
the following sections of the.statutes of 1917:

Sec. 4855, which prescribed the manner for making ap
plication for pardon in the case of imprisonment in the state
prison or state reformatory;
Sec. 4864 prescribed the same for the Milwaukee county

house of correction;
Sec. 4861 authorized the governor to make additional

rules as, from time to time seemed best;
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Sec. 4962, Stats. 1917, corresponding to subsec. (1), sec.
48.16, Stats. 1929, authorizing the governor to pardon from
the industrial school for boys, was not included in ch. 615,
Laws 1919.

It must be assumed from the legislative history that the
legislature did not intend to prescribe the procedure for an
application for pardon from one committed to the industrial
school for boys. This conclusion makes unnecessary any
analysis of the inapplicability of sees. 57.08 to 57.10 in the
case of an application for pardon by one committed to the
industrial school for boys.

The governor may, of course, prescribe rules of procedure
which follow the statutory provisions. Unless such rules
of procedure have been adopted, an application from the in
dustrial school for boys need not follow the statutory provi
sions of sees. 57.08 to 57.10.

In connection with the above, I believe it is not out of or
der to call your attention to Mr. Messerschmidt's opinion of
last year, and found in XVII Op. Atty. Gen. 618, holding
that the governor's power to pardon is limited to cases
where the person has been convicted of an offense, and does
not extend to a case where the person was committed to the
industrial school without a conviction.

FWK

Loans from Trust Funds—Loan to board of vocational
education of city under sec. 25.01, subsec. (3), Stats., in
creases bonded indebtedness of city of which such board is
member.

Loan must be made through and with approval of com
mon council.

Board of vocational education must provide for repay

ment of loan out of its will and half tax under sec. 41.16,
subsec. (2).

September 30, 1929.

Geo. p. Hambrecht, Director,
Board of VocatioTial Education.

You state that the Green Bay board of vocational educa
tion desires to avail itself of the provisions of ch. 261, Laws
1929, which provides that among other organizations the
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local board of vocational education may borrow money from
the state school fund to partially defray the cost of new vo
cational schools. You have submitted the following three
questions:

"First: Assuming that a loan can be had from the state
school fund, will the money thus secured increase the
'bonded indebtedness' of the city of Green Bay? There is
a limit to bonded indebtedness in our city, and our board
is desirous to know whether this loan will affect the amounts
that are properly charged under the term 'bonded indebted
ness.'

"Second: Mu.st the local board of vocational education
at Green Bay secure the approval of the common council
before the loan may be had from the state school fund?
"Third: Assuming that a loan may be had from the

state school fund for the purposes set forth, our board de
sires to know on whom the obligation to repay rests. Does
the local board of vocational education have to provide for
the repayment of this loan out of its mill and a half tax,
or does it constitute an indebtedness of the city as such?"

Sec. 41.16, subsec. (1) and (2) provide:

"(1) The local board of vocational education shall an
nually report to the municipal clerk before September the
amount of money required for the next fiscal year for the
support of all the vocational schools, and for necessary
school sites, buildings, fixtures and supplies."

"(2) The municipality shall levy and collect and the
clerk shall spread on the roll a tax, which together with the
other funds provided for the same purpose, shall be equal
to the amount so required by said local board, but such tax
shall not exceed one and one-half mills on the dollar."

Sec. 25.01, subsec. (3) as amended by ch. 261, Laws
1929, reads thus:

"Subsection (3) of section 25.01 and subsection (3) of
section 41.16 of the statutes are amended to read: (25.01)
(3) Any of said funds may be loaned to school districts
to be used in erecting school buildings or teacherages, in the
purchase of teacherages, teacherage sites, schoolhouse sites
or school playgrounds, or in refunding their indebtedness,
and for other purposes authorized by law; or to towns, vil
lages, cities, counties, * * * boards of education and
local hoards of vocational education * * * of any city
within the state, as hereinafter provided; and every such
school district, town, village, city or county, ♦ ♦ ♦
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board of education and local board of vocational education
is empowered to borrow of said commissioners, from said
funds or either of them, such sum or sums of money, for
such time and upon such conditions as may be agreed upon
between said commissioners and the borrower; subject,
however, to the limitations, restrictions and conditions
hereinafter set forth. In this chapter any such school dis
trict, town, village, city or county * * * board of edu
cation or local board of vocational education, or all of them,
may be designated by the word 'municipality' or the word
'municipalities.' "

You will note that in subsec. (3), sec. 25.01 as above
quoted, it is expressly provided that the loaning of the
money to a local board of vocational education as well as
to all the other organizations is "subject, however, to the
limitations, restrictions and conditions hereinafter set
forth." Ch. 25, Stats., gives the procedural steps to be fol
lowed in obtaining a loan. In the case of local boards of
vocational education we are not concerned with the school
district but such board is an arm of the municipality and
the loan in reality is made by the municipality on behalf of
and on suggestion of the local board of vocational educa
tion. The application must state under sec. 25.05 all the
existing indebtedness of such municipality. There can be
no question but that the loan thus made is subject to the
limit of the bonded indebtedness of the city. Your first
question therefore must be answered "Yes" and your second
question must also be answered "Yes".
In answer to your third question will say that as the

loan is made for the erection of a vocational school build
ing, the local board of vocational education is required to
make a provision therefor in its annual report to the muni
cipal clerk under sec. 41.16 and the municipality must raise
such amount by taxation. It devolves therefore upon the
vocational board the obligation to repay the loan and the
repayment must be taken out of the mill and a half tax as
limited in subsec. (2), sec. 41.16. While in a sense it is an
indebtedness of the city, it is nevertheless a loan made by
and on behalf of the board of vocational education.

JEM
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Courts — Bastardy — Minors — Children's Code — Pro
cedure in bastardy case as amended and outlined in chil
dren's code is applicable to case where illegitimate child
was born in month of July and no bastardy proceeding had
been started until after children's code went into effect.

September 30, 1929.

V. C. Lewellen,
District Attorney,

Green Bay, Wisconsin.
Under date of September 19 you have submitted the fol

lowing questions:

"An illegitimate child was born in the month of July,
1929 and no settlement has been made or proceedings
started to determine paternity until September, 1929.
Would a settlement agreement or a proceeding to determine
paternity come under the new children's code or would it
come under the old law governing bastardy proceedings?"

The children's code statute comprising ch. 439, Laws
1929, was published and went into eifect on the 30th day
of August, 1929. As one of its changes in our statutes it
amended in various ways the bastardy proceedings under
ch. 166, Stats. 1927.
In sec. 12 of the children's code, ch. 439, Laws 1929, we

find the following provision:

"The amendments to chapter 166 of the statutes included
in this act shall apply to all proceedings commenced after
this act takes effect."

It seems to me this provision determines the answer to
your inquiry. No bastardy proceedings having been com
menced prior to the going into effect of the children's code,
the procedure described and outlined in the children's code
in bastardy cases must therefore be followed.
JEM
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Fish and Game—Beavers—Under Wisconsin statutes of
1929 there is no open season for trapping of beavers in state
of Wisconsin.

September 30, 1929.

Matt Patterson,

Acting Conservation Director.
In your communication of September 23 you direct my

attention to ch. 215, Laws 1929, which repealed all of sec.
29.59 and added a new section to be known as sec. 29.59,

and to ch. 400, Laws 1929, and particularly to sec. 29.18,
subsec. (3) therein, which provides that there shall be an
open season for the trapping of beavers from March 15 to
April 15 with special license as provided in subsec. (5),
sec. 29.59.

You inquire whether there is an open season for trap
ping beavers from March 15 to April 15 of each year and,
if it is our opinion that there is an open season for beavers
during that perio i, whether a special license of any kind is
required or whetner the trapper may trap under his regu
lar trapping license.

The only statute now in force which directly bears upon
the question submitted by you is the one referred to by you
contained in ch. 400, Laws 1929. This provides that there
shall be an open season for beaver from March 15 to April
15 with special license as provided in subsec. (5), sec. 29.59.
The difficulty confronting us is that sec. 29.59, subsec. (5),
was repealed by ch. 215, Laws 1929 before ch. 400 was
passed and that there is no provision for a special license
under sec. 29.59.

There was a bill in the legislature, 296, A., which in sub
stitute amendment 1, A., provided for the issuing of a spe
cial license for the trapping of beaver under sec. 29.591
during the open season, but the legislature did not see fit to
pass this bill. It was defeated.
Your conservation commission therefore has no power at

the present time to issue special licenses for the trapping
of beaver. The open season provided for in ch. 400, Laws
1929, is limited to those who have a special license to trap
them. As no special license can be legally granted under
the statutes of Wisconsin, we are of the opinion that in
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effect, there is no open season for the trapping of beavers
in this state.

We have carefully considered the question whether it
could be held that the mentioning of subsec. (5), sec. 29.59
in the present statute could have the effect of re-enacting
by implication the provisions of subsec. (5), sec. 29.59 au
thorizing the conservation commission to issue special li
censes for the trapping of beavers and we have come to the
conclusion that we have no right to give such a construction

to these statutes, in view of the fact that the same legisla
ture expressly repealed all provisions for the granting of
such licenses and defeated a bill which attempted to enact
such a law. We are persuaded that under the present stat
ute there is no open season for trapping beaver.
JJEM
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Abandonment—Courts—Second Offenses—One sentenced
to imprisonment for two years for crime of abandonment,
although sentence was stayed and oifender was placed on
probation, will be considered second offender when he is

thereafter convicted of assault with intent to murder and

will be given term of from one to twenty years.

October 1, 1929.
Board of Control.

You state that one G. 0., in addition to prior arrests for
the commission of misdemeanors, was sentenced to the Wis
consin state prison for a term of two years for abandon
ment; that the sentence was stayed and he was placed on

probation; that while on parole he was arrested and sen
tenced to the Wisconsin state prison for committing an as
sault with intent to murder and was given a term of from
one to twenty years. You inquire whether this man is to

be considered a second offender.

Your question must be answered in the affirmative. The

first sentence must necessarily have been upon a conviction

of abandonment. The fact that the sentence was stayed
does not in any way remove the conviction nor has it the
effect of a pardon. You are therefore advised that he must

be considered a second offender.

JEM

School DistHcts—Courses of Study—Ch. 344, Laws 1929,

does not make it mandatory for schools concerned to offer
instruction beyond eighth grade.

Board has authority to determine studies to be taught,
not district at annual meeting.

October 1, 1929.
John Callahan, State Superintendent,

Department of Public Instruction.

The request accompanying your letter, as I understand
it, is whether in the joint school district No. 7, towns of
Perry and Moscow, the district board is compelled to put
in ninth grade work in accordance with ch. 344, Laws of
1929. The pertinent part of sec. 1, ch. 344, creating sec.
40.225, reads as follows:
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"(1) All school districts which do not maintain a high
school or a junior high school and whose territory is outside
the limits of any high school district may offer two years of
instruction beyond the eighth grade. * * *"

While ordinarily the word "may" as here used might give
rise to a doubt as to whether, in its use, it means "shall," or
whether it is used in its ordinary, literal sense, the legisla
tive history of ch. 344 indicates the legislature intended

to use the word in its literal sense and not as "shall." Bill

14, S., which later became ch. 344, was introduced, using

the word "shall" in the above quoted portion. Amendment
No. 1, A., changed the word "shall" to "may" and it was

only after this change that the bill was adopted. The fact
that the legislature rejected the word "shall" and substi

tuted therefor the word "may" makes unavoidable the con
clusion that "may" in this instance is used in its literal
sense and not in its mandatory sense.

The communication accompanying your request states
that the question of adding a ninth grade was taken up at
the annual meeting; that after its defeat a special meeting,

called to reconsider the above action, did not change the
vote of the district. In view of the action taken at the an

nual district meeting the question is presented whether the
board had the authority, on its own motion, to add the ninth
grade.

Subsec. (6), sec. 40.19 reads as follows:

"The board shall visit the school, examine into its condi
tion, advise with the teacher in regard to the instruction,
government, progress of the pupils, and exercise general
supervision over the school."

Subsec. (1), sec. 40.22 reads in part as follows:

"Reading, writing, spelling, English grammar and com
position, geography, arithmetic, elements of agriculture,
history and civil government of the United States and of
Wisconsin, citizenship and such other branches as the
board may determine shall be taught in every common
school. * * *"

Ch. 359, Laws 1929, provides for special state aid for
graded schools, and as one condition for securing such state
aid, a course of study prepared by the state superintendent
shall be followed.
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The language in all of these provisions is not inconsistent
with the thought that the studies to be taught shall be de
termined by the board and not by the district in an annual
meeting. There is nothing in ch. 344 inconsistent with
such a determination and it is therefore held that the board

in the instant case had the authority to prescribe courses of
study beyond the eighth grade in compliance with ch. 344.
FWK

Criminal Law—One who testifies voluntarily is not im

mune from conviction concerning crime with reference to
which he testifies.

October 1, 1929.

WILLIAM M. Gleiss.

District Attoimey,

Sparta, Wisconsin.

In your recent letter you submit the following for an of
ficial opinion:

"* * * A and B are charged with larceny of cattle;
upon arrest admitted all acts and deals to the officers and
others. They implicated D, who is now charged with re
ceiving stolen goods and A and B signified their willingness
to testify against D. A and B, who admit stealing the cat
tle have not been sentenced and are out on bail waiting trial.
It is proposed to use A and B as witnesses against D and
they have been subpoenaed in behalf of the state.
"Q. Are you aware of any statute or supreme court deci

sion holding that if A and B testify against D, having been
duly subpoenaed by the state, their testimony would pre
vent the state from prosecuting them for larceny?"

You state that you believe that they could testify after
being first advised of their constitutional rights and if they
saw fit to waive them. You are right in your conclusion,

and I refer you to State v. Lloyd, 152 Wis. 24 and Shiefel v.
State, 180 Wis. 186. A decision under the Severson act is
not in point as sec. 165.27, Stats. 1927, expressly made im
mune anyone who testified in obedience to a subpoena of
any court under any proceeding growing out of any ordi
nary alleged violation of the Severson act.
JEM
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Bridges and Highways—Eminent Domain—Condemna
tion—Navigable Waters—In improving state trunk high

way county may divert nonnavigable stream to avoid build

ing bridge and may condemn land for that purpose under
subsec. (1), sec. 83.07, Stats.

Contra with respect to navigable stream.

October 3, 1929.

JOHN A. Markham.

District Attorney,
Independence, Wisconsin.

You submit the following: State trunk highway 93 runs
north and south in Trempealeau county. At a certain point
a creek flows easterly across the highway, where a bridge is
maintained, then flows southerly across lands of one H.,
then across lands of one K., where the latter has a pasture,
then westerly again, across the highway, where there is
another bridge. The highway commission has a plan to ob
tain land owned by H. on the toest side of the highway to
construct a ditch and divert the creek so that it will not

cross the highway. This plan, if carried out, will elimi
nate the building of the two new bridges at a cost of at least
$10,000. The commission has proposed to K. to put in an
eighteen or twenty inch pipe across the highway to carry a
portion of the stream through a corner of his pasture and
to return it through another pipe to the new ditch, thus sup
plying to K. an adequate amount of water for his live stock.

K. refuses to make a contract.

You ask whether, under these facts, the county has the
right by virtue of eminent domain to change and divert the
course of this stream into the new ditch, even though it
provides the means of supplying to K. an adequate amount
of water for his live stock.

This question cannot be given a categorical answer.

Assuming nonnavigable stream

A nonnavigable stream stands on a common footing with
other private propery so far as the right of eminent domain
is concerned. Smith v. Gould and Others, 59 Wis. 631, 644.
In the cited case it was held that, under sec. 1236, now sec.
81.06, Stats., authorizing the superintendent of highways
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to enter upon any lands near any highway in his town and
there construct such drains or ditches or embankments "as

may be necessary for the improvement or preservation of
such highways," the town authorities could go upon lands
outside the highway and change the course of a nonnavig-
ble stream.

X Op. Atty. Gen. 982 ruled that the authority vested by
sec. 1236, now sec. 81.06, in the superintendent of highways,
is vested in the state highway commission, the county high
way commission, and the county highway committee by sec.
1317m-7, now sec. 83.08, relating to relocation of state
trunk highways and bridges thereon, in all cases where the
public officials mentioned have charge of highway affairs;
and ruled that under sec. 13177rt—7, now sec. 83.08, the
county may divert the course of a nonnavigable stream
along an artificial course to the proposed point of location
of a new bridge on a state trunk highway, and may con
demn lands for that purpose.

The powers vested by sec. 83.07 in connection with relo
cations are no broader than the powers vested elsewhere
by ch. 83, Stats., relating in general to state highways,
it being sufficient to mention subsec. (6), sec. 88.03, au
thorizing the county board to construct or improve or aid
in constructing or improving any road or bridge in the
county, and subsec. (1), sec. 83.07, authorizing the county
board to acquire any lands or interest therein needed to
carry out the provisions of "this chapter," and, when the
board is unable to acquire the same by purchase, to acquire
the property by condemnation under ch. 32, Stats. In
addition there is the consideration that the authority vested
by sec. 81.06 appears available to the county in the case of
a state trunk highway. In view of these various statutory
provisions and the construction given in X Op. Atty. Gen.
982 it must be deemed that a county may divert the course
of a nonnavigable stream where necessary for the improve
ment of a state trunk highway and may condemn lands for
that purpose.
To avoid possible misunderstanding it should be stated

that whether this presents a case for the condemnation of
K's land is not determined herein. From the facts submit
ted it would seem unnecessary to enter K's land in order
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to accomplish the diversion as planned. With respect to
land not entered, but adversely affected, through a proceed
ing under sec. 81.06, see Smith v. Onalaska, 159 Wis. 290
and XlII Op. Atty. Gen. 444.

Assuming navigable stream

With respect to a navigable stream, we think that a dif
ferent situation obtains and a different conclusion is re

quired. In a navigable stream certain public rights exist,
including the right of navigation. Navigable streams

themselves are common public highways. Whisler v. Wil
kinson, 22 Wis. 573, 576; Sellers v. Union Lumbering Com
pany, 39 Wis. 525, 526; Smith v. Gould, 59 Wis. 631, 644.

The state is trustee of the navigable waters within its bor

ders not only for the benefit of the people of the state but
for the benefit of the people of the whole United States. In
re Crawford County L. & D. Dist., 182 Wis. 404, 409. The

rights of the public in a small body of water, navigable in
fact, are as much entitled to protection as they would be in
a more pretentious water course. Johnson v. Eimernan,

140 Wis. 327, 329. While the legislature, under its power
to regulate and improve navigation, may expressly author
ize changing the course of a navigable stream where the
change will improve its navigability, Merivin v. Houghton,

146 Wis. 398, 407-408, if the legislature has power to con
fer authority to appropriate or to impair navigable waters,
such authority must be given in the most plain and unam

biguous terms. In re Horicon Drainage Dist., 136 Wis.
227, 234.

The change proposed here might not impair the naviga
bility of the stream, assuming it to be navigable. Never

theless it would involve a change in a navigable stream.
The power of the county in the premises is not express, and
would have to be implied if at all. Considering the author
izing statutes here involved and the rules of construction

laid down by the supreme court respecting power over nav
igable waters, it is our opinion that a county is without
authority to divert the course of a navigable stream in con
nection with the improvement of a state trunk highway.
FCS
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Loans from Trust Funds—Municipal Corpoi'ations— Mu
nicipal Borrowing—Under ch. 25, Stats., trust funds may
be lent to municipalities mentioned in subsec. (3), sec. 25.01
for purposes there specified and for purposes for which
these municipalities are authorized by law to borrow money,
subject to such limitations as may be elsewhere provided by
law.

By subsec. (3), sec. 25.05 every application by school dis
trict for loan from said fnuds must be authorized and ap

proved by electors of district.
By subsec. (4), sec. 25.05 application by other municipali

ties must be submitted to electors in each case where loan is
for purpose for which municipality is not empowered by
law to incur indebtedness without first submitting question
to electors.

Ch. 67, Stats., referred to for purposes for which munici
palities may borrow money and for cases where borrowing
must first be submitted to electors.

October 4, 1929.

Commissioners of Public Lands.

Attention T. H. Bakken.

1. You ask for what purposes the commissioners of pub

lic lands may loan money from the state trust funds to
school districts, etc., under ch. 25, Stats.
The preliminary statement should be made that by the

terms of subsec. (3), sec. 25.01, Stats., school districts, etc.,
may be designated in ch. 25 by the word "municipality"
or the word "municipalities." Accordingly when these
words are used herein they refer to one or all of the enum
erated subdivisions, unless otherwise noted.
By said subsec. (3) said funds may be loaned to school

districts to be used in erecting school buildings or teacher-
ages, in the purchase of teacherages, teacherage sites, school
house sites or school playgrounds, or in refunding their in
debtedness, "and for other purposes authorized by law."
Obviously the last mentioned means "for other purposes for
which a school district may be authorized by law to borrow
money." See XI Op. Atty. Gen. 561.
Further, by said subsec. (3), said funds may be lent to

towns, villages, cities, counties, incorporated boards of edu
cation, and, by an amendment added by ch. 261, Laws
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1929, to local boards of vocational education. There is,
however, no provision as to purposes for which the funds
may be loaned to these municipalities. The provision in
said subsec. (3) that the municipalities mentioned are "em
powered" to borrow from said funds does not indicate the

purposes for which the borrowing may be done. In the ab
sence of such a provision, we think the construction to be
given is that the funds may be loaned to any such munici
pality for those purposes for which the municipality is au
thorized by law to borrow money.

It does not seem necessary to attempt to list all of the pur
poses for which these municipaliites are authorized by law
to borrow money. It is deemed sufficient to refer to ch.
67, Stats., relating to municipal borrowing and municipal
bonds, particularly sec. 67.04, for a statement of such pur
poses. Although par. (a), subsec. (8), sec. 67.01 provides
to the effect that ch. 67 is not applicable to the borrow
ing of moneys from the state trust funds, which borrowing
continues to be regulated by ch. 25, Stats., nevertheless
ch. 67 must be referred to to ascertain the purposes for
which municipalities may borrow money, for the reason
that it is in ch. 67 that the statement of such purposes is
contained. See subsec. (1), sec. 67.03 and the reviser's note
in Wis. Stats. 1927 at page 2600.

In addition to the exception above noted, subsec. (8), sec.
67.01 lists certain other exceptions to the application of
ch. 67. Despite the positive language of subsec. (1), sec.
67.03 to the effect that every municipality may borrow
money and issue municipal obligations therefor for the pur

poses specified and by the procedure provided in ch. 67,
and for no other purpose and in no other manner, except as
provided in subsec. (8), sec. 67.01, it is possible that there
may be other purposes, outside of ch. 67, for which a mu

nicipality may borrow money. See XI Op. Atty. Gen. 537.
It is also possible that in some cases a municipality may be
required to borrow in such a specified manner as to exclude
its borrowing from the state trust funds. It would be im
practicable, however, to attempt to frame a blanket opinion
covering all possible cases in which the funds may or may
not be loaned. Specific situations can be best dealt with as
they actually arise.

34
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2. You also ask whether the state trust funds may be
loaned to the municipalities mentioned without their first
submitting this borrowing to the electors at a special elec
tion.

As to school districts, this question is answered by the
provisions of subsec. (3), sec. 25.05 to the effect that every
application for a loan from the state trust funds shall be
approved and authorized by a vote of a majority of the legal
voters of the district voting on the question. Apparently
this provision does not require action to be taken at a spe-
cial meeting.

As to the other municipalities mentioned, subsec. (4),
sec. 25.05 requires, except as to loans made by the boards
of education, that whenever any municipality is not empow
ered by law to incur indebtedness for a particular purpose
without first submitting the question to its electors, the ap
plication for a loan from the trust funds for that purpose
must be approved and authorized by a majority vote of such
electors at a special election called, noticed and held in the
manner provided for other special elections. As to cases of
purposes requiring the question of borrowing to be sub
mitted to the electors, here again this opinion must be con
fined to referring to ch. 67, Stats., as a general guide.
FCS

Agrictdture—Dogs—Amendment of sec. 174.11, subsec.
(2), Stats. 1927, by ch. 119, Laws 1929, as to power of
county board to equalize values claimed between various
towns of county on account of killing or injuring domestic
animals by dogs and apportioning dog license fund thereon,
construed.

October 4, 1929.

Department of Agriculture and Markets.
Attention Chas. L. Hill, Chairman

You ask for an opinion concerning the language: "and
the county board shall equalize the values and claims be
tween and within various towns of the county," which was
added, by ch. 119, Laws 1929, providing that towns, vil
lages and cities report to the county clerk the amount of

.. .'-n-sA
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damages done by dogs to domestic animals which is to be
paid by the county out of the dog license fund.

It must be admitted that the language used in the amend
ment is not as clear as it might have been made but I think
until or unless otherwise construed by the courts it should
be construed as requiring the county board to apportion the
dog license money to the claimants or on the claim in the
various towns, villages and cities in the county and to equal
ize the claims where the county board finds that they are
unequal as found by the different municipal boards, and also
to equalize them where the claims in the same municipality
as found by the municipal board are considered to be un
equal or unjust. That is, in case a local municipal board
should favor one claimant and fix his damage much higher
than another claimant, the county board could equalize
that or correct that error in the report or action of the mu
nicipal board; and the same situation might be found to
exist between the reports of different municipalities. That
is, one municipal board might fix valuation or damages
higher or lower than another municipal board and the law
evidently intended to authorize the county board to correct
such inequality.
That is the only reason that I can see for the amendment

and that is not expressed as clearly as it might easily have
been expressed, but I think you would be justified in giving
it that effect.

You can easily see where in some municipalities the town
board might be under obligation to a certain faction or na
tionality which might control the election of the board mem

bers they might try to favor a member of that particular
faction or nationality in reporting claims to the county
board, or, if a man in the municipality happened to be un
popular he might not receive a square deal in the appraisal
of the municipal board. The idea so far as it seems to be
expressed by the amendment was to give the county board
authority to correct any such injustice and to apportion
the license money based on its determination as to the
proper damage in each case.
TLM
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Agriculture—Dogs—Live Stock—Rabies—Proof of claim
filed under sec. 174.11, Stats., must trace claimed damage to
injury by dog or dogs.

Findings may be based upon preponderance of probabili
ties or of inferences that may be drawn from established
facts. After claim filed under sec. 174.11 reaches county
board for its consideration, further evidence may be taken
before board relative to such claim.

October 4, 1929.

Martin Gulbrandsen,

District Attorney,
Viroqua, Wisconsin.

Your letter of October 2, 1929 is in substance as follows:

"Vernon county is at the present time quarantined for
rabies and notices have been posted that all dog owners
shall keep their dogs confined and not allowed to run loose;
that a certain owner of live stock in said county had two
cows, which, because of symptoms of rabies, it was neces
sary for him to kill; that the heads of the two animals were
sent to Madison for a test and a report rendered that the
animals were infected with rabies; that the same person
now has a heifer infected and showing the same symptoms
as the two cows which had previously been killed; that the
owner has requested the town board to appraise the value
of the heifer infected, with a view of killing it and making
claim against the county dog license fund; that there is no
evidence in the death of any of said cattle that they had been
bitten or attacked, injured or worried by a dog or dogs, but
that you have been informed that cattle cannot become in
fected with rabies unless they are bitten by a dog which is
infected with rabies."

On the above statement of facts, you request to be advised
whether a claim can be made against the county to be paid
out of the dog license fund for damage by dogs to said do
mestic animals.

The identical question submitted by you for an opinion
was answered by this department in an XVIII Op. Atty.
Gen. 164.

Your attention is directed to an amendment to subsec.
(2), sec. 174.11 Stats., by ch. 119, Laws 1929.
HAM
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School Districts—Words and Phrases—Word "of" in

first line of sec. 40.85, subsec. (8), Stats., should be given
meaning of word "before" to carry out evident legislative
intent as to application for detachment of territory of
school district.

October 4, 1929.

Walter B. Murat,

District Attorney,
Stevens Point, Wisconsin.

You submit the following for an opinion:

"On June 28,1929, an application was filed with the clerk
of the school board of joint high school district No. 2 of the
village of Amherst, Portage county, Wisconsin, wherein
said applicants asked that certain lands specified in said ap
plication be detached from said school district. Thereafter
it appeared that the clerk of the school board failed to call
a meeting in accordance with said application. On August
17, 1929, notice of appeal was filed with the said clerk, said
notice being in accordance with the provisions of sec. 40.85,
subsec. (6). No action was had upon said appeal by the
county superintendent. However, an informal meeting
was called by the county superintendent and held on the eve
ning of September 18 at the village of Amherst. This
meeting was, as above stated, informal, and at that time ar
guments were presented to the original applicants why the
detachment should not be made.
"Among other things, it was said at said meeting that the

application having been filed on June 28, 1929, precluded
the applicants from obtaining any action on said application
for the reason that the school year commences as of the first
day of July in each year.
"Subsec. (8), sec. 40.85 says that if the application is

filed within thirty days of the close of any school year or
during vacation but more than thirty days before the open
ing of the next school year the order shall be effective from
and after the date of filing. The applicants feel that their
application having been filed on the 28th day of June, falls
within the terms of the statute so that they are entitled to
a definite action on the application. It is true that school
had closed some time in the early part of June. It is fur
thermore true that it was a vacation period. In view of
the wording of subsec. (8) of said sec. 40.85 and assuming
that the application was correct in form, are the applicants
now entitled to a hearing on their appeal on said applica
tion ?"
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My answer is "Yes." I think the word "of" in the first
line of sec. 40.85, subsec. (8), Stats., means the same as the
word "before" so that with the last sentence of that subsec
tion it would cover the entire year. That would seem to
carry out the evident purpose of the legislature and I do not
think it would do violence to the language used although the
use of the word "of" in that first sentence is a little unfor
tunate and confusing.
TLM

Public Officers—Coroner—Ch. 450, Laws 1929, amend
ing sec. 366.14, Stats., with reference to fees of coroner of
Waukesha county, who is on fee basis, applies to coroner
of that county from date of its publication.

October 4, 1929.
Herman R. Salen,

District Attorney,
Waukesha, Wisconsin.

I am in receipt of your letter of September 24, in which
you ask for an official opinion as to whether the coroner of
your county, who was elected and is acting under the fee
system of compensation for coroners as provided in the
statute, is entitled to the increased compensation as pro
vided for by sec. 366.14, Stats., as amended by ch. 450,
Laws 1929.

In answer will say that I see no reason why that chapter
should not apply to your coroner.
The coroner is a county officer, and therefore not within

the prohibitions of sec. 26, art. IV, Const., which is held
to apply only to state officers.
You say your coroner is on a fee basis and would not

therefore come within the provisions of sec. 59.15, prohibit
ing the increasing of the salary of county officers during
their term, and as that prohibition applies only to the
county board, this being an act of the legislature, and your
coroner being on a fee basis, I do not see any reason why
this amendment should not apply from the date of its pub
lication.

TLM

I
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Courts—Minors—Industrial Schools—Only court of re

cord of county where minor delinquent girl has legal resi
dence has power to sentence to industrial school for girls.

October 7, 1929.

Board of Control.

In your communication of September 28 you state that
the attention of the board has been directed to two delin

quent minor girls, who apparently have a legal settlement
in county A and have been committed by the juvenile court
of county B to the industrial school for girls at Milwaukee
until they are twenty-one years of age, and the question has
been raised whether any court of record in this state can
commit a child to the industrial school who does not have a
legal residence in the county and, if so, whether the county
of commitment is liable for this child's maintenance while
in the institution under the provisions of sec. 48.17, Stats.
1927.

Concerning the commitment to the industrial school, sec.
48.15, subsecs. (2) and (3), Stats., 1927, read:

"The courts of record of this state may, in their discre
tion commit to one of the industrial schools of this state any
male child between the ages of eight and seventeen years,
or any female child under the age of eighteen, having a legal
residence in the county who, upon complaint and due proof,
is found to be a vagrant or so incorrigible and vicious that
a due regard for the morals and welfare of such child mani
festly requires that it shall be committed to said school.
"All commitments to any industrial school shall in the case

of boys be to the age of eighteen years, and in the case of
girls to the age of twenty-one years, but no child shall be
committed as a vagrant or incorrigible until one of the sup
ervisors of the town, one of the village trustees or a super
intendent of the poor in the village or city in which the child
resides, shall be notified of the arrest of such child and be
heard by the judge before whom the child is arraigned."

You will note that the power is given to the court to com

mit the child having a legal residence in tl\e county and the
local officers are required to be notified as provided in the
above section of the statute.

It follows that the court of record has not the power to
send to the industrial school a child who has not a legal resi
dence in the county where the court is located. There is,
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however, a distinction between a legal settlement and a

legal residence. It requires a legal residence for one year
in a municipality before a legal settlement is established.
A legal settlement may be established at any time without
the lapse of any particular time.
JEM

Public Officers—Justice of peace who was elected or ap
pointed to fill vacancy holds over until his successor is
elected and qualified. He is not required to qualify again
unless he has been re-elected.

Acts of de facto justice of peace are as valid as those of
de jure justice of peace.

October 7, 1929.

W. C. Crocker,
District Attorney,

Eau Claire, Wisconsin.
Your communication of September 28 is before me. You

state that a justice of the peace was appointed in your
county for a term that expired in May, 1928; that he held

for that length of the term and has continued to act as jus
tice ever since; that he did qualify up to May, 1929, but
since then has not even qualified.
You inquire: "How long can he hold under appoint

ment?" You state that it has become quite a jurisdictional
question on transcripts issued out of this justice's court.

In an official opinion by this department. Op. Atty. Gen.

for 1910, 332, it was held that a justice of the peace who is
elected to fill a vacancy holds over until his successor is

elected and qualified. This was predicated on the provi
sions of sec. 15, art. VII, Wis. Const.

The justice in question, who became such for the purpose
of filling a vacancy, may hold such office until his successor

is elected and qualified. There is no limit to the time, ex
cept as stated in the constitution. It is not necessary that
he qualify again after he has once qualified, unless he has
been re-elected. The term which he holds includes all the

time that may elapse until his successor is elected and quali
fied.
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There can be no question as to the legality of the pro
ceedings or cases had before him for the reason that he
would be a de facto officer if for any reason he would not
be a de jure officer, and the acts of a de facto officer are as
valid as those of the de jure officer.
JEM

Trade Regulation—Trade-mark "Double Dutch" cannot
be reasonably mistaken for trade-mark "Old Dutch Mas
ter" ; secretary of state is not prevented from recording lat
ter under sec. 132.09, Stats.

October 7, 1929.

THEODORE DAMMANN,

Secretary of State.

You state that on October 15, 1925 S. L. Goldman of 552

W. Adams Street, Chicago, registered the trade-mark,
"Double Dutch," as applied to malt syrup; that on Septem
ber 27, 1929 you received an application for registration of
trade-mark, "Old Dutch Master," also for use on sales of
malt syrup.

You inquire whether the last proposed trade-mark for
registration conflicts with the previous registration so as to
be prohibited under sec. 132.09, Stats., the trade-mark
law, which contains the following.

*  * 'pj.jg secretary of state shall not record any

label, trade-mark, term, design, device or form of advertise
ment that may reasonably be mistaken for anything there
tofore filed in his office under the provisions of this chap
ter."

The only thing that the two trade-marks have in common
is the word "Dutch," but it is used in a different connection
in each case in such a way that I do not believe that the
trade-mark of the one may reasonably be mistaken for that
of the other.

JEM
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Education—VocationoX Schools—Sees. 41.18 and 41.19,
Stats., are applicable alike to day and evening schools and
to pupils over and under twenty-one years of age.

October 7, 1929.
Geo. Hambrecht, Director,

Board of Vocational Education.
You present four questions relative to the administration

of the vocational school law which have been presented to
you and you have interpreted the law pertaining to the first
three questions. I am of the opinion that the three ques
tions have been correctly answered and will therefore pro
ceed to the fourth question, namely:

"How shall we proceed to apply the tuition law in the case
of evening school students who do not come from munici
palities having vocational schools?"

Sees. 41.18 and 41.19, Stats. 1929, which are applicable,
make no distinction between day attendance and evening
attendance. The material portion of sec. 41.18 reads as
follows:

"* * * Any person over the age of fourteen years
who shall reside in any town, village or city not having a
vocational school, and who is otherwise qualified to pursue
the course of study, may with the approval of the board of
vocational education, be allowed to attend any school under
its supervision. * * *"

Sec. 41.19, as amended by ch. 142, Laws 1929, reads as
follows:

"The local board of vocational education is authorized to
charge tuition for nonresident pupils not to exceed fifty
cents for each day or evening of actual attendance. Before
July in each year the secretary of the board shall send a
sworn statement to the secretary of the local board of voca
tional education in the municipality in which such pupils
reside in cities, towns or villages having local boards of
vocational education. In case such nonresident pupils re
side in a municipality in which no vocational school is main
tained then such sworn statement shall be sent to the clerk
of the municipality in which such pupils reside. In either
case said sworn statement shall set forth the residence,
name, age, and date of entrance to such school, and the
number of days' or evenings' attendance during the preced
ing year of each such pupil, and the amount of tuition due
on account of such attendance. This statement shall be
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filed as a claim against said local board of vocational educa
tion or against such municipality, as the case may be, and
allowed as other claims are allowed."

This section prescribes the procedure to be followed by the
local board of vocational education in filing its claim against

the municipality having no vocational school. It will be
noted that in granting to the local board of vocational edu
cation the right to charge a fee the legislature did not dis
tinguish between the fee for evening attendance and for day

attendance.

It is my opinion the tuition law is the same for evening
school students as for day school students. You are ad
vised, therefore, that the law be applied in the case of even
ing school students just as it is applied in the case of day
school students.

In connection with this question you state that adults

may be, and undoubtedly are involved, and ask that this de
partment give consideration to the question in case adults
or pupils over twenty-one years of age attend classes. I
am unable to find that the legislature fixed any age limit for
pupils or that it prescribed a different fee or procedure for
pupils over twenty-one years of age. You are advised,
therefore, that the law be applied uniformly, regardless of
whether the pupil is over twenty-one years of age or under.
FWK

Public Officers—County Superintendent of Schools—If
county board requires county superintendent to keep his of
fice at county seat in office to be provided by county, as pro
vided by ch. 86, Laws 1929, he must keep such office open as
provided in that law; under provisions of sec. 39.01, subsec.
(3) he is entitled to receive in addition to his salary his
reasonable actual and necessary expenses for travel to and
from such office in discharge of his duties.

October 8, 1929.

Anthony E. Madler,

District Attorney,

Chilton, Wisconsin.

You submit the following for an official opinion:
You call attention to IX Op. Atty. Gen. 152 and in VIII

Op. Atty. Gen. 767 to the effect that the county superin-
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tendent of schools can recover for the reasonable and just
traveling expenses incurred by him when away from his
home, including the time while engaged at his duties in his
office at the county seat.
You call attention also to ch. 86, Laws 1929, which amends

subsec. (1), 59.14, Wis. Stats., by adding the provision:

"The county board may also require any elective or ap
pointive county official to keep his office at the county seat
in an office provided by the county."

You inquire whether your county superintendent of
schools, who resides fifteen miles away from the county
seat, would be entitled to charge for traveling expenses in
curred while engaged in his duties at the office in the county
seat in case the county board passes a resolution requiring
him to keep his office at the county seat.

Sec. 59.14, subsec. (1), before amended required that ev
ery sheriff, clerk of the circuit court, register of deeds,
county treasurer, register of probate and county clerk shall
keep his office at the county seat in the offices provided by
the county. By ch. 86, Laws 1929, that section was
amended so as to authorize the county board to require any
elective or appointed county official to keep his office at the
county seat in an office to be provided by the county. The
section then provides (sec. 59.14) that all such officers shall
keep such offices open during the usual business hours each
day, except Sundays and legal holidays and Saturday after
noons in case the county board so directs.

Sec. 59.15 provides that the county board at its annual
meeting shall fix the annual salary for each county officer
to be elected during the ensuing year, which shall be in lieu
of all fees, per diem and compensation for services rendered
except those there listed. However sec. 39.01, (3) makes a
special provision for salaries of county superintendents of
schools and provides:

"The county board, at its annual meeting next preceding
the election of such school superintendent, shall fix his an
nual salary and when so fixed, it shall continue to be the sal
ary of said officer until changed by the board or by opera
tion of law. * * *"

It then provides:
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"* * * The county superintendent shall be allowed
and shall receive (in addition to his salary) his reasonable,
actual and necessary expenses for travel, stationery, post
age and printing incurred in or necessary for the proper
discharge of the duties of the office. * * *"

Under that special provision the question to be deter

mined is: What is his reasonable, actual and necessary

expenses for travel incurred in or necessary for the proper
discharge of the duties of the office.

It will be noticed that ch. 86, Laws 1929, does not abso
lutely require the county superintendent to keep his office

at the county seat but he must do that only when required
by the county board. If the county board requires it then
he shall keep such office open during the usual business
hours specified; but it does not say that he must be in said

office himself or keep it open himself. If he can make ar
rangements for keeping it open so that the public may have
access to the books and records of the office that would seem

to satisfy the requirements of the statutes. If the county
board actually requires the county superintendent to keep
his office at the county seat as authorized by ch. 86, and
if he then travels to and from such office in the discharge

of the duties of his office in keeping his office open, then un
der the provisions of sec. 39.01, (3), he is entitled to his
reasonable, actual and necessary expenses for travel in so
doing, and the county board should consider such facts in
determining whether or not to require him to keep his office
at the county seat.
TLM
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Appropriations and Expenditures—Public Officers—
County Board—Number of days for which per diem and
mileage may be charged by committee in charge of erection
of county building is not limited by statute. One member
of committee cannot approve of alterations in contract so
as to excuse contractor from performing such contract un
less committee approves and adopts such action as its own.

October 8, 1929.
Fred Risser,

District Attorney,

Madison, Wisconsin.
In your letter of August 31 you state that the Dane

county board of supervisors at its November session in 1928
voted to erect a tuberculosis sanatorium, and voted to have
the chairman appoint a special committee of five members
of the board "to have authority to purchase the site for this
institution, employ architects, consult other competent per
sons, approve plans, let contracts for the erection and equip
ment of the necessary building or buildings," and you in
quire if that authorizes the committee to place one of its
members on the job to watch and assist the architects
in supervising the construction. You also state that the

members of the committee are taking turns in doing such
work, and include in their bills for such service mileage and"
per diem. You also ask if any such member of the com
mittee on the job can approve of alterations in the contract'

so as to excuse the contractor from performing such con
tract.

The powers given to this committee by the board, as
stated by you, are broad enough so that it can be said that
the committee has charge of the erection of this county
building. Under sec. 59.06, Stats., it is provided that the
number of days for which compensation and mileage may
be paid a committee member in any one year, except mem
bers of committees appointed to have charge of the erection
of any county building, is limited as provided in the next
section. There is no limit to the per diem and mileage al
lowed to a committee appointed to have charge of the erec
tion of any county building.
As I understand it, this committee, instead of all mem-
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bers of the committee meeting at the place of the erection of
this sanatorium, delegates one of its members to be present
at the place where the building is being constructed. This,
in fact, saves money to the county, as all the members on
the committee could probably meet as often as they thought
necessary at the place where the building is being erected.
While the committee cannot delegate all its functions to one
of its members, it can delegate one of its members to carry
out the matters that the committee has passed upon or will
pass upon. If the member of the committee who is dele

gated to be present at the erection of the building reports
to the committee that he has given certain orders concern
ing the erection of the building, which are within the pow
ers of the committee to make, the committee may approve of
his actions and in that way legalize them.
As I understand it, the member of the committee is not

being paid or hired to do anything for pay, but is simply
acting as a member of the committee and charges only his
per diem and mileage. This is authorized under sec. 59.06.
JEM

Loans from Trust Funds—Notes and mortgages executed
and received by annuity and investment board as evidence
of indebtedness or security for payment of any loan made
by said board under eh. 491, Laws 1929, must be made pay
able to state of Wisconsin. Name of fund from which loan

is made should be inserted in parenthesis after words "The
state of Wisconsin."

October 9, 1929.
R. E. Loveland, Secretary,

Annuity and Investment Board.
Your request of September 23, 1929 for an interpretation

of subsec. (3), sec. 25.17, ch. 491, Laws 1929, I under
stand to be: To whom shall notes and mortgages be made
payable executed to secure the payment of loans made by
the state annuity and investment board out of the various
trust funds under its control as provided by ch. 491,
Laws 1929?

Ch. 491, Laws 1929, among other things, creates a
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new section of the Wisconsin statutes, 25.15. Subsec. (1),
of this section provides:

"There is created within the executive department a state
annuity and investment board. * * *"

The said act also creates a new section of the Wisconsin

statute, 25.17, wh'ch reads:

"The state annuity and investment board shall have
power and authority and it shall be its duty:
"(1) To have exclusive control of the investment and

collection of the principal and interest of all moneys loaned
or invested from any of the following funds: [specifying
them.]"

Subsec. (3) of this section provides:

"To make all loans from any funds within its jurisdiction
in the name of the state, * *

The language of said subsec. (3) above quoted, "To make
all loans ♦ * * within its jurisdiction in the name of
the state," would seem to clearly indicate that all notes and
mortgages executed and received by the said board as evi

dence of indebtedness or security for the payment of any
loan made by the said board out of any of the said funds un
der its jurisdiction and control must be made payable to the

state of Wisconsin.

The law does not provide that the particular fund from
which the loan is made must be specified. However, it
would seem to be in accordance with good business practices

that the name of the fund from which the loan is made

should be specified in the note and mortgage. I would sug

gest that the name of the fund from which the loan is made
be inserted in parentheses after the words, "The state of

Wisconsin" in accordance with the forms of note and mort

gage hereto enacted.
The scope of this opinion is limited to the question pre

sented and is based on the assumption that the provisions
referred to and the act itself are constitutional and valid.

ATT
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Loans from Trust Funds—No law prescribes rate of in
terest which may be charged by annuity and investment
board on farm loans and loans of co-operative associations.

October 9, 1929.
R. E. Loveland, Secretary,

Annuity and Investment Board.
Your request of September 23, 1929 for an opinion of the

attorney general as to what rate of interest may be charged
on farm mortgage loans and on loans to co-operative as
sociations which shall hereafter be made by the state an
nuity and investment board received.

At the session of the Wisconsin legislature for the year
1925 there was enacted an act known as ch. 368, approved
by the governor June 24, 1925, and published June 26, 1925.
This act became effective on the date of its publication, and
among other things, provided:

Section 1. Section 42.32, * * * amended to
read: 42.32 The annuity board shall receive, hold, invest
and pay out according to law, all deposits by the members
and by the state and all accretions thereto and other moneys
belonging to the several funds. The funds shall be invested
in securities in which domestic life insurance companies
are authorized to invest their assets. In making loans,
preference shall be given to applications for small loans on
improved farm property, subject to annual reduction of
principal through long terms not exceeding fifty years.
The interest rate on all loans from such fimds on farm
lands shall not exceed five per cent per annum. As of
June thirtieth of each year the annuity board shall de
termine the net rate of interest earned during the fiscal
year, and shall apportion the interest accordingly to the
several funds."

Subsequently, this section was again amended by ch. 401,
Laws 1925, to read:

"The annuity board shall receive, hold, invest and pay
out according to law, all deposits by the members and by
the state and all accretions thereto and other moneys be
longing to the several funds. The funds shall be invested
in securities in which domestic life insurance companies are
authorized to invest their assets. In making loans, prefer
ence shall be given to applications for small loans on im
proved farm property and to applications for loans to co
operative associations, subject to annual reduction of prin-

35
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cipal through long terms not exceeding fifty years. As of
June thirtieth of each year the annuity board shall deter
mine the net rate of interest earned during the fiscal year,
and shall apportion the interest accordingly to the several
funds.

This last chapter was approved by the governor June 26,
1925 and published July 1, 1925, and became effective from
and after the last mentioned date. It will be observed that
in the amendment of sec. 42.32, ch. 401, the following pro
vision contained in the amendment of said section in ch.
368 is omitted:

"The interest rate on all loans from such funds on farm
lands shall not exceed five per cent per annum."

It is my opinion that ch. 401, Laws 1925, repealed the
provision just quoted in reference to rate of interest, and
that there is no law in this state limiting or prescribing
what rate of interest may be charged by the state annuity
and investment board on farm mortgage loans and on loans
to co-operative associations; that the question as to what
rate of interest shall be charged on the loans in question is
a matter which rests entirely with said board.
ATT

Prisons—Prison Labor—Warden of state prison may
employ convict labor outside of prison yard in quarrying
stone from and in cultivating prison farm or in doing work
necessary in prosecution of regular business of institution
and in construction of buildings erected by state outside
prison grounds, with necessary prison police to accompany
them.

October 11, 1929.

Board of Control.

You inquire whether an inmate of the Wisconsin state
prison, Wisconsin state reformatory or the Wisconsin in
dustrial home for women may be removed from the confines
of said institutions by order of the superintendent thereof
without the necessity of obtaining the consent of the gov
ernor, such consent being given under the provisions of sec.
57.115 Stats.

You also inquire whether the fact that the prisoner is re-
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leased under guard is material; also whether the fact that
the purpose of the release from such confinement is for
the purpose of work placement or for the purpose of receiv
ing outside medical attention, is material.

Sec. 56.03, Stats., reads thus:

'The warden of the state prison may employ the convicts
outside the prison yard m quarrying or getting stone from
and cultivating the prison farm, or in doing any work
necessary to be done in the prosecution of the regular busi
ness 01 the institution; and also away from the prison
g-ounds in the construction of buildings being erected by
the state. In all such cases the warden shall detail such
torce Irom the prison police as he shall deem necessary to
watch and guard such convicts; and any such convict who
escapes shall be deemed as having escaped from the prison
proper.' ^

This is the only provision in the statute which I find which
authorizes the warden to take the prisoners and employ
them outside of the prison grounds. The board of control
has, of course, the power to lease convict labor under sec.
56.06 and to permit convict labor on highways in this state
under sec. 56.04. Of course, with the consent of the gov
ernor it is possible for him to carry out the orders of the
governor made under sec. 57.115. See sec. 56.01 as to the
other institutions named.
JEM

Corporations—Co-operative Associatio7is—Articles of in
corporation of co-operative association cannot under subsec.
(2), sec. 185.02 and subsec. (1), sec. 180.02, Stats., provide
for issuing shares of stock to designated individual in con
sideration of his having furnished site and for issuing one-
ninth of any increase in stock to him without additional
compensation.

October 11, 1929.
Theodore Dammann,

Secretary of State.
You submit articles of incorporation of a certain co-oper

ative association, article III of which provides to the effect
that two shares of the capital stock of the par value of $100
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each "shall be issued," to one J. F. W. in consideration of
his having furnished a site, and "it is further agreed" that
for the same consideration one-ninth of any increase in the
capital stock "shall be issued" to the said J. F. W. without
additional compensation.

You ask whether these provisions are proper so as to en
title the articles to be filed.

The answer is in the negative, and the following objec
tions are noted.

1. By the terms of subsec. (2), sec. 185.02, Stats., the
articles of incorporation of a co-operative association are
to be in compliance with the articles of incorporation of an
ordinary corporation as provided in sec. 180.02, Stats. The
subject matter of the provisions in question is foreign in
nature to the subject matter enumerated in and required by
subsec. (1), sec. 180.02, to be contained in articles of incor
poration. Although par. (h) of said subsec. (1) provides
to the effect that articles of incorporation may contain
"such other provisions, not inconsistent with law," as the
incorporators may deem proper to insert, including the du
ration of the corporation's existence, it is our opinion, ap
plying familiar principles, that such statutory provision is
to be construed to extend only to things kindred to those
specifically mentioned. State ex rel. Lederer v. Inter-ha-
tional Investment Co., 88 Wis. 512, 519-520.

2. Regardless of the effect to be given to par. (h), sub
sec. (1), sec. 180.02, it is our opinion that stock can not be
disposed of in the manner proposed, and that a binding con
tract, such as this clearly purports to be, can not properly
be contained in articles of incorporation. Whether re
garded as a stock subscription, or of whatever nature, the
attempted transaction, in legal effect, amounts merely to
an offer and must be delivered to and accepted by the cor
poration. See Gilman V. Gross, 97 Wis. 224,227. The cor
poration as yet has no legal existence. Badger Paper Co.
V. Rose, 95 Wis. 145, 149. It is our opinion that this is a
matter outside of the scope of articles of incorporation.

3. It is our opinion that the provision for issuing one-
ninth of any increase in the capital stock to the designated
individual without any additional compensation, offends
against sec. 182.06, Stats., which provides to the effect that
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the stock of a corporation shall not be issued except in con
sideration of money, labor, or property equal to the par
value of the stock.

FCS

Mmors—School DistHcts—Residence—Children of school

age located in school district for primary purpose of mak
ing home with parents there while father is working in dis
trict may be residents of district for school purposes, even
though parents have not established their residence therein.

Contra if children are in district primarily to take advan
tage of school facilities.

October 11, 1929.
James R. Durfee,

District Attorney,
Antigo, Wisconsin.

You submit the following: "A" moved into a school dis
trict with his wife and three children about September 1,
1929. He intends to do logging in the district this winter,
has no intention of establishing a residence therein, and has
stated that he will move out next spring in March or April,
when the logging season terminates, and return to his home
in Wausau.

You ask whether the children are to be regarded as resi
dents of this school district for school purposes.

In the view that we take here it will be assumed, with
out deciding, that the father has not established a residence

in the district, and that his place of residence continues to
be Wausau.

The right of a child to be admitted to the privileges of the
public school in a given school district is dependent upon
his residing in the district. The district may refuse admis
sion to a nonresident child. Subsec. (9), sec. 40.04, Stats.
The State ex rel. Comstock v. Joint School District, 65 Wis.
631, 637.

While it may be the general rule that a minor child's resi
dence is the same as that of his parents, yet, for school pur
poses, such child may have a residence other than that of his

parents. Where a child of school age is sent or goes into
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a school district with the primary purpose of securing a
home, as distinguished from the primary purpose of locat
ing in such district to participate in the advantages which
the public schools therein afford, the supreme court has held
that he is a resident of the district for school purposes and
entitled to admission to the public school therein. State
ex rel. School District No. 1 v. Thayer, 74 Wis. 48. See
also State ex rel. Smith v. Board of Education, 96 Wis. 95,
100.

In the cited cases the children concerned were actually
separated from the parents, and the latter were not present
in the district. We think, however, that such circum
stances alone do not differentiate those cases from the situa
tion here. We think this for the reason that, in the very
nature of the matter, the question of the separate residence
of a child for school purposes arises not because the chil
dren are not living with the parents nor because the parents
are not present in the district but because the parents are
not residents of the district. The parents may be absent
from yet residents of the district or they may be present in
yet not residents of the district. Once it is established that
the parents are not residents of the district the inquiry cen
ters on the child only.

It is therefore our opinion that the question submitted
is to be answered in the affirmative, if the children are lo
cated in the district for the primary purpose of making
their home there with their parents while the father is en

gaged in logging in the district.
FCS

Public Lands—Public Officers—Capitol Police—Police
men appointed by state chief engineer may arrest both on
capitol grounds and beyond these grounds.
Such policemen are protected in same manner as other

policemen are in performing duties of their ofRce.

October 11, 1929.
Chas. a. Halbert,

State Chief Engineer.
You state that at present the capitol policemen employed

by the bureau of engineering are daily accompanying a mes-

■  ■
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senger with money from the state treasury vault to the de
pository bank in the city of Madison.
You inquire: 1. May these police make arrests both on

the capitol grounds and also beyond these grounds? 2. In
case of accidental injury by a policeman to bystander dur
ing holdup have these policemen the same protection in the
case of criminal action against them as have the policemen
employed by cities such as Madison?

The appointment to which you refer is made under sec.
15.77, subsec. (5), par. (a), in which one of the powers
given to the chief engineer is as follows:

"* * *; to appoint such number of policemen as may
be necessary to safeguard all public property placed by law
in his charge, and, personally or by any such policeman, to
arrest, with or without warrant, any person violating any
law within or around any of said properties."

In view of these provisions your first question must be
answered in the affirmative. The policemen appointed by
the state chief engineer are given the power to arrest with
or without a warrant any person violating any law within
or around any of said properties.
Your second question must also be answered in the affirm

ative. So long as they are acting within the powers given
them they are protected just as other policemen are in
carrying out the duties of their office.
JEM

Courts—Fish and Game—Search—Where search is made

on farm not owned or leased by defendants they cannot
maintain that search was illegal.

Defendants not having been placed in jeopardy, new
prosecution may be commenced on same charge.

October 11, 1929.

E. L. Kennedy,
District Attorney,

Rhinelander, Wisconsin.

In re State v. William White, John Dunphy and Louis
Saichek.

I have carefully examined the record including the testi
mony in the above entitled case made in the municipal court
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of your county, H. F. Steele, acting municipal judge presid
ing i^ the absence of Judge McEachin, municipal judge.
The above defendants were charged with having in their

possession on the 24th day of May, 1929, fifty-five beaver
hides not properly tagged as provided by sec. 29.59, (5),
Stats.

In answer to your inquiry whether the ruling of Judge
Steele suppressing the testimony secured on the search by
the game wardens was a correct ruling in view of the testi
mony taken, we will say that we are reluctant to give an
opinion on a matter that must be submitted to trial court,
but in view of the fact that you have renewed your request
you are advised that it is our opinion that the ruling was
unauthorized in that it ignored the decision of our court in
the case of Hansen v. State, 188 Wis. 266. We adhere to
the ruling given on this matter to the conservation commis

sion on the 8th day of July, 1929, XVIII Op. Atty. Gen. 375,
copy of which opinion you had the opportunity to consider.
It appears from the testimony that the farm on which these
beaver hides were seized was not owned by any one of the
three defendants but was the farm of Frank Kresick, In

the Hansen case where the object of the search was liquor
instead of hides, the court said, p. 267:

"* * * The liquor was not found upon her premises,
and it does not lie in her mouth to claim that the search of
Mr. Stanley's premises was unlawful. So far as the record
discloses they may have been searched with his consent.
There is no evidence of any objection on his part. * *

The testimony of Mr. Reibe and Mr. Hayner was rather
meager. The questioning on direct examination and cross-
examination did not in any way elicit the details of the
search. As it appears that the purpose of the testimony of
the witnesses was to suppress the evidence secured on the
search and not for the purpose of trying the defendants,
the defendants were not put in jeopardy and a new trial
may be had. As this is an important case in the opinion of

the game wardens, it seems to us that you should begin a
new prosecution against them.
JEM
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Dairy and Food—Soda Water—Provisions of ch. 96,
Laws 1929, requiring license from dairy and food depart
ment for manufacturers and vendors of soda water, are in
force at present time and license should be required by said
department of such manufacturers.

_ Provisions of sec. 66.05, subsec. (9), Stats., under deci
sion of Judge Gehrz in Husting Company v. City of Milwau
kee, are not applicable to manufacturers of soda water.

October 11, 1929.
Harry Klueter, Chief Chemist,

Department of Agriculture and Markets.
You have directed my attention to the provisions of

chs. 96 and 129, Laws 1929, and you also attached to your
letter the copy of a decision rendered by Gustave G. Gehrz,
circuit judge for Milwaukee county. You state that it ap
pears that under authority granted city councils by the pro
visions of ch. 129, Laws 1929, the city council of Milwau
kee passed an ordinance requiring a license to engage in the
selling of nonintoxicating liquors. In this ordinance the
words "nonintoxicating liquor" were defined to include "a
soda water beverage containing alcohol in any degree."
You say the E. L. Husting Company brought action in the
circuit court for Milwaukee county to restrain the city from
enforcing the provisions of the ordinance in so far as the
products, soda water beverages, manufactured by them,
were concerned. The city of Milwaukee demurred and

Judge Gustave Gehrz of the circuit court for Milwaukee

county heard the case and overruled the demurrer of the

city. You state that following the passage of Bill 168, S.,
which became ch. 96, and Bill 72, A., which became ch. 129,
Laws 1929, it seemed advisable to delay temporarily the en
forcing of the new provisions of ch. 96 because there were

before the legislature one or more bills dealing with the sub
ject matter in chs. 96 and 129; that now that the legislature
has adjourned you inquire whether there is, in our opinion,
cause for further delay in the enforcement of the provisions
of ch. 96 in so far as they relate to the licensing of sellers
of soda water beverages because of the action brought by
•the Husting Company and the opinion rendered by Judge
Gehrz in said matter. You ask further: Would the fact
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that a license may be required by a city for the sale of soda

water beverages in any way affect the requirement in ch.
96 that sellers of soda water beverages be licensed by the
state? In other words, can both the state and a munici
pality require a license for the same act?
Your first question must be answered in the negative.

Ch. 96 requires a license for the sale of soda water, issued
by the dairy and food department. This law is sufficient
unto itself and is not dependent upon any other statute in

the state. I see no reason why it should not be enforced by
your department. Whether the municipality may also re
quire a license for the same act is answered by Judge Gehrz
in the negative in view of the provisions of ch. 96, sec. 98.12,
subsec. (10) :

"No license under section 165.31 shall be necessary for
any person, firm or corporation licensed under this section
to manufacture or deal in soda water beverages, * *

Judge Gehrz held that the manufacturers of soda water

are exempt from the provisions in sec. 66.05, (9), requiring
a license from the local municipality. Whether this will be
the ruling adopted by the supreme court we have no definite
means of ascertaining until the Husting Company case is
decided.

JEM

Intoxicating Liquors—Minors—Children's Code—Sever-

son law having been repealed, possession of wine or beer
in one's home is not in violation of any state law.
Woman giving intoxicating liquor in form of wine to

minor children may be prosecuted under children's code in
connection with proceeding against minor children to whose
delinquency she contributed.

October 11, 1929.

Herman C. Runge,
District Attorney.

Sheboygan, Wisconsin.
You state that a married woman, thirty-two years of age,

of Lithuanian extraction came to your city from Lithuania
approximately seven years ago; she has one child six years
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of age; that she had some work to be done about her home

which was in the nature of carrying in and piling up wood;
that several of the boys in the neighborhood whose ages
range from eight to twelve performed this work for her and

she stated that because of the fact that she did not have any

pennies she voluntarily gave these small boys some wine to
drink, and that one boy, nine years of age, remembers
drinking the greater portion of two fair-sized glasses of
Avine, causing him to be intoxicated; that it does appear that

he was the only one of the group that became intoxicated
and that some of the other children encouraged him to drink
more than the rest.

You also state that upon questioning this married woman
she readily admitted seeing this boy in her basement drink
ing the wine which she procured for him from a fifty gallon
keg and that her husband was entirely willing to have the

officers go into the basement and to make their investiga
tion and report; that you accompanied one of the officers to

the basement, and the husband opened the tap on the kegs
which he claimed were his, and also informed the officer as
to the ownership of four other fifty gallon kegs in his base
ment; that one of the other owners was in the immediate
vicinity, and he, too, voluntarily opened the tap to his keg
and assisted the officer in siphoning out a sufficient amount
of the wine for testing purposes; that the sample of the
wine taken from the husband's two barrels and the neigh

bor's one barrel are now being analyzed by a chemist.

You state that as far as the wife is concerned you are sat

isfied that she is guilty of contributing to the delinquency
of a minor, or minors, and as far as the alcoholic content in
this wine is concerned, there is every reason to believe that
there is more alcoholic content than is lawful under the

present law.
The Severson law, sees. 165.01 to 165.44, Stats., 1927, hav

ing been repealed, these parties could not have violated its
provisions. Even under the Severson law it was lawful to
have in their possession in their homes wine or beer, as both
of these beverages are not distilled liquor. The proper pro
cedure would be to take these children into the juvenile
court under the children's code, ch. 439, Laws 1929. Sec.
48.01 (5) (c) reads thus:
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"Whenever in the hearing of a case of a child alleged to
be delinquent, neglected or dependent, it shall appear that
an adult has been guilty of contributing to, encouraging or
tending to cause by any act or omission, the delinquency,
neglect or dependency of the child, the court shall have
power to make orders with respect to the conduct of such
adult in his relationship to the said child as provided in sec
tion 48.08."

See also, as to the procedure in case of an adult, sec. 48.08,
as created by 439, Laws 1929.
JEM

Prisons—PHsoners—Pardons—Governor has no power
to pardon person except within ten days next before time
when convict would otherwise be entitled to discharge pur
suant to law, without compliance with sees. 57.09 and 57.10,

Stats., providing procedural steps to be followed in appli
cation for pardon.

October 11, 1929.
William L. Smith,

Private Secretary to the Governor.
You state that the governor is informed that one Gordon

W. Holler was sentenced on March 7,1918 to the Wisconsin
state prison for the term of one year for the crime of assault
with intent to do great bodily harm; that he escaped on July

28, 1918 and left the state of Wisconsin and has since re
mained absent from this state; that the governor would
like to have the attorney general's opinion as to whether he
has authority to pardon Mr. Holler without compliance with
sec. 57.09 and sec. 57.10, Stats.

Sec. 57.08 provides:

"All applications for pardon of any convict serving sen
tence of one year or more, except for pardons to be granted
within ten days next before the time when the convict would
be otherwise entitled to discharge pursuant to law, shall be
made and conducted in the manner hereinafter prescribed,
and according to such additional regulations as may from
time to time be prescribed by the governor."

In view of the fact that the pardoning power given to the
governor is subject to the regulations for application, etc.,
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fixed by statute, the above provision is a valid enactment
and the governor cannot pardon unless the procedural steps
are followed in the application for the pardon. In view of
the provisions of sec. 57.08, your question must be answered
in the negative.
JEM

AppropHations and Expenditures—University—Expen
ditures necessary for preparation of athletic teams for ath
letic contests are not subject to provisions of sec. 14.32,
Stats., such expenditures being made from par. (c), sub-
sec. (5), sec. 20.41 by athletic council by authority of board
of regents.

October 16, 1929.
J. D. Phillips, Business Manager,

Univei'sity of Wisconsin.
In your letter of October 5 you submit the following queJ5-

tion:

"Are the expenditures necessary for the preparation and
training of athletic teams for athletic contests subject to
the provisions of sec. 14.32, such expenditures being made
from sec. 20.41, subsec. (5), par. (c), by the athletic coun
cil under authority of the board of regents?"

The expenditures referred to are not subject to the provi
sions of sec. 14.32, Stats.

Sec. 14.32, Stats., provides:

"The secretary of state shall not audit items of expendi
ture for tips, porterage, parlor car seats other than sleep
ing car berths, or for expenses not necessarily incurred in
the performance of duties required by the public service;
nor shall he audit items of expenditure for expenses of any
officer or employe of the state or of any department or insti
tution thereof incurred while attending any convention or
other meeting held outside the state or other traveling ex
penses incurred outside the state unless such expense is
authorized by the director of the budget, or specific statu
tory authority exists therefor; nor shall he audit items of
expenditure for expenses of more than one officer or em
ploye of the state or of any department or institution
thereof in attending any convention or meeting held outside
the state unless otherwise provided by law."
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Par. (c), subsec. (5), sec. 20.41, Stats., provides:

"(c) Athletic council. All moneys received by each and
every person for or on account of the athletic council or any
similar organization of the university shall be paid within
one week after receipt into the university fund income, and
are appropriated therefrom for the purposes of such athletic
council, or other similar organization of the university, re
spectively, for carrying out its powers, duties and func
tions."

Sec. 14.32, Stats., applies only to state officers and state
employes; members of university athletic teams are neither.
Therefore, the expenditures made under the provisions of
par. (c), subsec. (5), sec. 20.41, Stats., as long as not made
on behalf of university employes, are not subject to the pro
visions of sec. 14.32. It should be noticed, too, that the
moneys appropriated by sec. 20.41, par. (c), subsec. (5) are
not public moneys raised by taxation; they are moneys
earned by university athletics and intended by the legisla
ture to be used for the benefit of athletics. Consequently
there is no occasion for the application of the rule of strict
construction of statutes appropriating public moneys.

In IX Op. Atty. Gen. 106, an opinion was given contra to
the one here expressed. That opinion was based upon the
assumption that there was no authority in law for the ex
penditures. The appropriation of the money for carrying
out the powers, duties and functions of the athletic council
supplies the necessary authority. That opinion also failed
to make any distinction between the expenditures made on
behalf of students and those made on behalf of university
employes. The former opinion, so far as it conflicts with
this opinion, must therefore be considered as overruled.
ML

yc.'
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Insurance—School Districts—School district is not liable

for injury to pupils in conduct of such schools. No liability
would be sustained under insurance policy purporting to in
sure against such liability. Public funds cannot be paid

out for such insurance.

October 16, 1929.

0. H. Plenzke,

Assistant State Superintendent,
Department of Public Instruction.

I am in receipt of your letter of October 3, in which you
submit the following:

"Can a school district lawfully carry insurance on the
pupils enrolled in its schools against injuries sustained in or
about the school grounds in the course of their regular
school work or in athletic contests sponsored by the school ?"

It is well established in this state that the maintenance of

schools is a governmental function and that neither the
state nor any of its subdivisions of government can be sued
or are liable for injuries or damages in the conduct of the
governmental duties unless expressly made so by statute.
The cases on the subject are too numerous to cite in this

opinion, but some of the later cases which cite the earlier
cases are: Engel v. Mihvaukee, 158 Wis. 480; Highivay
Trailer Co. v. Janesville Electric Co., 178 Wis. 340; Gensch
V. Milwaukee, 179 Wis. 95; Evans v. Sheboygan, 153 Wis.
287, and Juul v. School District, 168 Wis. 111. That last
case was a school district case and of course there can be no
question but that a school district is engaged in a govern
mental function in operating its public schools.

If the school district is not liable for injury to school chil
dren in the conduct of its public schools, then the school
board can not pay out the people's money for insuring an
imaginary liability which does not exist.
That same general principle was held in an opinion of

this department in XIII Op. Atty. Gen. 387, where it was
held that the only liability the state can sustain in the use of
its automobiles is under the workmen's compensation law
and theft or robbery of or damage to its automobiles; so the
officers could not pay out public moneys because there was
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no liability insured. That is the situation here because the
school district is engaged in a governmental service in the
conduct of the schools and there is no liability insured.
TLM

Bridges and Highways—Damages—Law of Road—Be
ginning November 4, 1929, vehicle actually engaged in
maintaining highway is permitted to operate on left hand
side, if designated in compliance with subsec. (12), sec.
85.18, Stats. 1929.

Prior to November 4, 1929, no such permission was given
by statute, but subsec. (10), sec. 85.01, Stats. 1927, com
manding driver of vehicle to drive on right half of highway,
does not require driver at all times and under all circum
stances to keep to right.

In situation presented liability of county, if any, is under
sec. 81.15, Stats.; doubt expressed as to liability thereunder.

October 18, 1929.
Manfred S. Block,

District Attoimey,
Platteville, Wisconsin.

1. You ask whether a patrolman may operate on the left
hand side of the highway a vehicle actually engaged in
maintaining the highway.
To make the dates below referred to intelligible, the pre

liminary statement is made that, ch. 454, Laws 1929, was
published September 5, 1929, and by its terms, takes effect
sixty days after passage and publication, or November 4
1929.

a. Beginning November 4, 1929. Said ch. 454 creates a
new sec. 85.15, subsec. (1) of which provides to the effect
that upon all highways of sufficient width, except one-way
highways, the operator of a vehicle shall operate the same
upon the right half of the highway, with certain qualifica
tions, not here pertinent. Ch. 454 also creates a new sec
tion 85.18, subsec. (12) of which provides to the effect that
vehicles actually engaged in maintaining the highway are
permitted to operate on the left hand side of the highway
when they are designated according to the standard method
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of marking such vehicles as promulgated by the state high
way commission. Under this the answer is in the affirma
tive, provided the vehicle is designated as required.

b. Prior to November 1929. Subsec. (10), sec. 85.01,
Stats. 1927, provides to the effect that upon all highways of
sufficient width, except one-way streets, the driver of a ve
hicle shall drive the same upon the right half of the high-
\yay. No exception appears in the statutes of 1927 permit
ting vehicles actually engaged in maintaining the highway
to operate on the left hand side of the highway. It is our
opinion, nevertheless, that one operating on the left hand
side of the highway a vehicle actually engaged in maintain
ing the highway would be permitted to show that he was not
negligent in so doing. The statutory rule requiring driving
on the right half of the highway is not inflexible in its appli
cation. Drivers of vehicles upon highways are not at
all times and under all circumstances required to keep to
the right. Schacht v. Qitick, 178 Wis. 330, 332-333. See
also Janz v. Rounds, 188 Wis. 612, 614-615.

2. You also ask whether the county might be liable to a
traveler on the highway who is injured or whose automo
bile is damaged by reason of a patrolman's operating on
the left hand side of the highway. A categorical answer
cannot be given.

It is established that a municipality is liable for damages
resulting from its negligent performance of acts done in a
proprietary capacity. In numerous jurisdictions a munici
pality is not liable where it is acting in a governmental
capacity, that is, performing a governmental function. In
this state, however, the rule is that a municipality is not lia
ble where performing a governmental function only when
the relation between the municipality and the injured party
is that of governor and governed, and that a municipality
may be liable even where performing a governmental func
tion when the relation between the municipality and the in
jured party is that of one proprietor to another. The fore
going rule is stated and applied to a county in Young v. Ju-
neau County, 192 Wis. 646, 648-653. See also Matson v.
Dane County, 172 Wis. 522.
In this state the rule is that, at common law, the mainte

nance of a highway is a governmental function, and a mu-
36



562 Opinions of the Attorney General

nicipality is not liable to a traveler for damages resulting
from the performance of such function. Evans v. Sheboy-
gan, 153 Wis. 287, 291; Raymond v. Sank County, 167 Wis.
125, 127; Hogan v. Beloit, 175 Wis. 199, 207. Although
not expressed in these last cited cases it must necessarily
follow, in view of the rule laid down in Young v. Juneau
County, 192 Wis. 646, that the relation between a munici
pality and a traveler upon the highway is that of governor
and governed, and there is language to this effect in Mat-
son V. Dane County, 172 Wis. 522, 528, and in Young v. Ju
neau County, 192 Wis. 646, 652.
By sec. 81.15, Stats., the common law rule exempting a

municipality from liability for damage caused by defective
highways is abrogated to the extent that municipalities are
made liable for damages resulting from the insufficiency or
want of repairs of a highway. After referring to this stat
ute as abrogating the common law rule, the supreme court,
in Jensen v. Oconto Falls, 186 Wis. 386, 391, said:

"♦ ♦ * The duty of maintaining highways in suffi
cient repair is imposed by statute and is not discretionary
or governmental in its nature." (Italics ours.)

We think that the court by the quoted language did not in
tend to hold that the maintenance of a highway is no longer
a governmental function in this state. In the later case of
Stoehr v. Red Spmngs, 195 Wis. 399, 402-403, the court
said:

"The maintenance of highways is a governmental func
tion. Neither the county nor the town in which a highway
is located is liable for damages resulting from the perform
ance of a governmental function in the absence of some
statutory enactment imposing such liability.

"Sec. 81.15 of the Statutes imposes liability for damage
resulting from the insufficiency or want of repair of any
road upon the town in which the road is located, unless such
insufficiency or want of repair be upon a road which has
been 'adopted as a county road' or upon a road which the
county 'is by law bound to keep in repair.' " (Italics ours.)

It is, therefore, our opinion that the maintenance of a
highway is still a governmental function in Wisconsin, and
that the liability of a municipality in connection therewith,
in so far as a traveler on the highway is concerned, is de-
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pendent upon a case being presented within the provisions
of sec. 81.15, Stats. It seems doubtful to us that such a
case is presented in the question submitted.

It should be added that the liability of a municipality for
maintaining a nuisance on a highway is a separate and dis
tinct matter, not discussed here, as no facts are submitted
indicating a nuisance. However, see the cases collected in
Hogan v. Beloit, 175 Wis. 199, 207. See also Young v. Ju-
neau County, 192 Wis. 646, 650.
FCS

Courts—CHminal Law—John Doe Proceedings—Magis
trate may, by order, in John Doe proceeding, exclude all

persons not having immediate business before him, includ
ing attorneys claiming to represent witnesses subpoenaed.

Witness as such cannot have attorney.

October 18, 1929.

CLINTON G. PRICE,
District Attorney,

Mauston, Wisconsin.
I assume from your recent letter that you contemplate in

stituting John Doe proceedings and you inquire whether it
is "necessary to have a formal complaint against John Doe
signed and filed by the magistrate before whom the John

Doe proceeding is carried on." John Doe proceedings are
authorized by sec. 361.02, Stats. The provisions of that
section should be complied with in order that the magistrate
obtain jurisdiction to conduct such proceedings. The com
plaint "is generally sworn to first as against John Doe."
XVI Op. Atty. Gen. 67. Sec. 360.03 prescribes a form of
complaint. See State ex rel. Long v. Keyes, 75 Wis. 288.

If several or different matters are to be investigated, as

you appear to have in mind, it would seem that the same
procedure would have to be followed in each case.
Answering your question as to whether or not a witness,

as such, may be represented by counsel in such proceedings
and be present in court against the objection of the district
attorney or the magistrate before whom the proceedings
are pending, you are advised that the court is passing upon
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that identical question in the case of Wight v. Rindskopf,
43 Wis. 344, 352, said;

"* * * A witness, as a witness, cannot have an attor
ney. It is the duty of the court in which he testifies to ad
vise him of his rights as a witness, to protect him against
improper inquiries, and to enforce his answer to proper in
quiries. * *

Further, on the same question, you are advised that it is
within the power of the court in such proceedings to enter
an order excluding from the court all persons, including
witnesses who are not presently being examined. Under
such an order it would be advisable to specifically mention
those persons excepted therefrom.
FWK

Appropriations and Expenditures—Public Officers—Re

tirement board under provisions of sec. 42.37, subsec. (4),
Stats., has no authority to incur expense to furnish to each
member of system statement of account once yearly; that

can be done only to particular members upon their request.

October 22, 1929.

Retirement System.

Attention R. E. Loveland, Secretary.

This is in reply to your letter of October 7, in which you

ask if under the provisions of sec. 42.37, subsec. (4), Stats.,
the state annuity and investment board would be permitted

to incur the additional expense involved in making and
sending out statements of account to all senior teachers
once a year without waiting for a written request.
You are advised that it is the opinion of this department

that you can not legally incur that expense and that you
can furnish statements only to particular members upon
written request not oftener than once a year as provided
in subsec. (4) of that section.
TLM
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Bonds—Municipal Borrowing—Under provisions of sec.
67.05, Stats., and subsections thereof it is not necessary in
initial resolution for issue of municipal bonds to fix rate of
interest or to make levy; it can be done or amended at any
time until actual issue of bonds; but if interest rate is fixed
in initial resolution it cannot be increased thereafter with

out going through regular proceeding for bond issue.

October 23, 1920.

A. J. Connors,
District Attorney,

Barron, Wisconsin.
In answer to your letter of October 3, I have to advise

that it is the ruling of this department that under the pro

visions of sec. 67.05 and subsections thereof, if in the initial
resolution for the issue of municipal bonds the interest rate

is not fixed or levy made, that can be done at any time be
fore the actual issue of the bonds, or it can be amended af
ter so fixed. However, if the initial resolution fixes the

rate of interest on the bonds, then it cannot be increased by
amendment thereafter without going through the regular
proceedings for a bond issue.

I know that some bond buyers have taken bonds where

that has been done but they will not be certified by this de
partment.

TLM

Public Officers—County Board—Malfeasance—Employ
ment of member of county board to take charge of crew
employed in erection of county building is within prohibi
tion of sec. 348.28, Stats., and is therefore void.

October 23, 1929.

Norman B. Langill,

District Attorney,

Marinette, Wisconsin.

I have your letter of October 8, in which you say:
"Recently the county board of Marinette county decided

to rebuild their machine shed, the former highway machine
shed having been destroyed by fire. In order to expedite
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the work it was decided by the board to delegate the con
struction of said building to the highway- committee, who
were instructed to erect a building without submitting the
same to bids and by employing in such erection county em
ployes. Apparently under the law, and in view of decisions
from your own office, there is no question but that the
county has authority to so act.
"The highway committee has employed Arthur Wilson, a

member of the county board and contractor by trade, to
have charge of the crew employed in the erection of said
building. His contract is purely for personal services, and
I believe, in view of Menasha Wooden Ware Co. v. Winter,
159 Wis. 437, and State v. Cleveland, 161 Wis. 457, that it
is entirely within the purview of the highway committee to
so employ him.

You are advised that the rule stated in the case of

Menasha Wooden Ware Co. v. Winter was reversed in the

later case of Henry v. Dolen, 186 Wis. 622, 626 in which the
court said:

"* * * it is apparent that the court overlooked the
fact that the statute indicts any pecuniary interest in a
contract relating to public service as well as the 'purchase
or sale of any personal or real property or thing in action,
or in any contract, proposal or bid in relation to the same.'
It is apparent that the excess payments made to the de
fendant here sought to be recovered were unlawful,
whether the services rendered be construed as official or
extra-official."

As stated in that opinion, a contract for services is as
much a contract as any other, and would therefore come'
within the statutes. That was the opinion of this office in
XVII Op. Atty. Gen. 84.

TLM



Opinions of the Attorney General 567

Loans from Trust Funds—Mortgages, notes and other

instruments executed to evidence or secure payments of
loans made by annuity and investment board must be satis

fied and released in name of state of Wisconsin by said

board.

Similar instruments heretofore executed to boards, com

missions or officers whose functions have been transferred

to annuity and investment board should be satisfied by said

board by its duly authorized officers.

October 23, 1929.

R. E. Loveland, Secretary,
Annuity and Investment Board.

I have your letter of October 16, 1929, in which you state
that the board wishes to know how the annuity and invest

ment board will satisfy and release mortgages and other

documents made payable to the state of Wisconsin.

Sec. 25.17, Wis. Stats., as created by ch. 491, Laws 1929,
provides:

"The state annuity and investment board shall have power
and authority and it shall be its duty:
"(1) To have exclusive control of the investment and

collection of the principal and interest of all moneys loaned
or invested from any of the following funds: [Naming
the funds under its jurisdiction.]
"(2) * * *
"(3) To make all loans from any funds within its juris

diction in the name of the state, * * *"

The foregoing provisions of the statutes, vest the exclu
sive control in the state annuity and investment board, not
only of the investment of the funds under its jurisdiction,
but also of the collection of the principal and interest of all
moneys loaned by it from such funds. It not only confers
power and authority but it makes it the duty of the board
to control, invest and collect these funds. The provision
above quoted from subsec. (3) does not in any manner limit
or negative such power. When read in connection with the
first sentence of the section quoted it provides in effect that

the state annuity and investment board shall make all loans
from any funds within its jurisdiction, adding, however,
that it shall do so in the name of the state. Why this
last part was added is difficult to understand. However,
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the language itself does not confer any powers upon the
"state," as such, but merely provides that the board shall
exercise its powers and duties in the premises "in the name
of the state."

This department has already rendered an opinion thrt
because of the foregoing provisions in the law all notes and
mortgages, or other instruments, given as evidence of ]>
debtedness or security for the payment of loans made by
such board should be made payable to "The state of Wis
consin," designating in parenthesis the particular fund
from which the loan is made.*

In view of the premises, and because of the provision in
subsec. (1) giving exclusive control to said board to collect
all principal and interest of all moneys loaned by it, it is my
opinion that all notes and mortgages, or other instruments
which have been or shall be executed to said board as evi
dence of indebtedness or security for payment must be sim
ilarly satisfied or released, to wit, by "The state of Wiscon
sin" by the state annuity and investment board.
I am of the further opinion that all mortgages, notes or

other instruments executed to the annuity board of the
state retirement system of the state of Wisconsin, the com
missioner of insurance, both as to state insurance fund and
life fund, the officers of the soldiers' rehabilitation furi'd.
the state board of deposits, the regents of the university,
and all other boards, commissions, departments and offi
cers, coming within the jurisdiction of the state annuity
and investment board, should be satisfied and released by
such last named board by its duly authorized officers.
ATT

Page 543 of this volume.
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Constitutional Law—School Districts—Tuition—Amend
ment to subsec. (9), sec. 40.04, Stats., by eh. 406, Laws
1929, removing statutory liability of parent for tuition of
nonresident child attending district school, is valid.

October 24, 1929.
John Callahan,

State Superintendent,
Department of Public Instruction.

You refer to sec. 40.04, Stats., containing the powers of
the annual common school district meeting, and to eh. 406.
Laws 1929, which amended subsec. (9), sec. 40.04 to read:

"To authorize the board to admit to the school, persons
not residing in the district, whenever there are sufficient
accommodations therefor, and to fix the tuition to be
charged * * * for the persons thus admitted. No
tuition shall be charged the parents or guardians for any
child between the ages of four and twenty years attending
such common school, but nothing in this subsection shall be
construed to excuse a school district from payment of tui
tion for a child residing in such disinct who attends the
school of some other district, in cases ivhere the first dis
trict is required by other sections of the statutes to pay
such tuition."

You ask whether the amendment is valid and operative.
Prior to the amendment the statute authorized the dis

trict meeting to fix the tuition to be charged to the persons
thus admitted. The effect of this was to place upon the par
ent or guardian of a nonresident child attending the district
school a statutory liability for the tuition so fixed. The ef
fect of the amendment is simply to remove this statutory
liability of the parent or guardian for tuition. At the same
time the amendment preserves the statutory liability of the
district of the child's residence in such cases where other

sections of the statutes make such district liable for tui

tion. It will be noted that under the statute as amende;'

the power of the district to exclude nonresident children
from admission to the district school remains unimpaired.
No constitutional objection to the amendment is per

ceived, and the question is, therefore, answered in the af
firmative.

FCS
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Bridges and Highways—Sec. 87.16, Stats., does not au
thorize highway commission to salvage bridge structures
located on former highways discontinued as highways
within meaning of sec. 80.32, Stats.

October 24, 1923.

K. G. Kurtenacker, Secretary,
Highxvay Commission.

Under date of October 14 you inquire whether sec. 87.16,

Stats., authorizes you to salvage "bridge structures" on
two short abandoned highways, resulting from two reloca
tions on United States highway No. 12. You say that this

reconstruction occurred some five or six years ago and that
in at least one instance a bridge on one of the abandoned

pieces of highway is being used by the owner of the land as
a private crossing.
Assuming that the abandoned pieces of highway on

which the bridges are located have been effectively discon

tinued within the meaning of sec. 80.32, Stats., "the same
shall belong to the owner or owners of the adjoining lands."

Subsec. (3), sec. 80.32, reads in part as follows:

"When any highway shall be discontinued the same
shall belong to the owner or owners of the adjoining
lands; * * *"

FWK

Fish and Game—Wild Life Refuges—Navigable Waters
—Wild life refuge established in accordance with sec. 29.57,
Stats., does not include water areas.

October 26, 1929.
Matt Patterson,

Acting Conservation Director,
Conservation Commission.

You inquire whether a wild life refuge established in ac
cordance with sec. 29.57, Stats., may include navigable
rivers and lakes.

The answer is no. In accordance with sec. 29.57, Stats.,
the application for a wild life refuge must be made by the
owner. There can be no application by the owner of a lake,
for "in Wisconsin, the land under all natural lakes and



Opinions of the Attorney General 571

ponds, regardless of their size, if navigable, belongs to the
public and the title of a riparian owner extends only to the
natural water line." V Op. Atty. Gen. 369. Sec. 29.57
does not contemplate, it seems to me, that an application be
made by the owner of a river bed, nor does it contemplate
that navigable waters be included in a wild life refuge.
The use of the word lannd throughout the section is in con
tradistinction to water areas. As you pointed out, the con
servation commission is, however, given broad powers in
sec. 23.09, subsec. (7), to declare such water areas fish and

game refuges, if it is reasonably necessary.
FWK

Fish and Game—Wild Life Refuges—Conservation com
mission has authority to make regulation prohibiting aero
planes from flying within certain distance of game refuge.

October 26, 1929.

Matt Patterson,

Acting Conservation Director,

Conservation Commission.

Par. (b), subsec. (7), sec. 23.09, Stats., provides that the
conservation commission may establish game refuges "for
the purpose of providing safe retreats in which game or
birds may rest and replenish adjacent hunting grounds."
The first part of subsec. (7) authorizes the commission

"to make such rules and regulations * * * as they
may deem necessary to carry out the provisions and pur
poses of this act, * * *"

You inquire whether the above statutory provisions au
thorize the commission to make a regulation that areo-
planes may not fly within a certain distance of a game
refuge.

It has been called to the attention of this department that
aeroplanes which fly too close to the ground of these game
refuges disturb birds that are hatching. Aeroplanes are
also used to drive wild life from the refuge into the sur

rounding country where hunting is permitted.
It is my opinion that a regulation with respect to the use
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of aeroplanes within a certain distance of a game refuge is
a reasonable regulation, so long as the distance provided
for in the resolution is a reasonable distance.

FWK

Prisons—Prisoners—Parole—Time during which convict
is out of prison on temporary release by governor in case
where emergency exists as contemplated by sec. 57.115,
Stats., must be included in computing time of service re
quired for parole consideration.

October 31, 1929.
Board of Control.

In your communication of October 19 you state that at
the next meeting of the parole board at the house of cor
rection you are required to consider the case of a prisoner
sentenced under the narcotic act to a term of from one to

two years; that this prisoner was sentenced on November 7,
1928, but because of physical conditions of the prisoner
the governor released him temporarily under the provi
sions of sec. 57.115, Stats.; that under this temporary re
lease the prisoner was absent from the house of correction
from January 13, 1929 until October 8, 1929.
You ask to be advised if, under the law, in computing

the time when a prisoner will become eligible for parole,
consideration of the tirhe spent without the penal institu
tion under a temporary release order should be computed
as part of the term of sentence and if eligibility for parole
consideration must be determined upon the basis of the
actual time elapsed since the receipt at the institution or
whether it must be computed upon the actual service of
time within the institution.

Sec. 57.115 reads thus:

"Whenever an emergency exists which, in the opinion of
the governor makes it advisable, the governor may permit
the temporary removal of a convict from confinement for
such period and upon such conditions as he may determine."

I find no provision in the statute or constitution from
which I could draw the conclusion that it is the intention to

take out of the sentence of a convict that part during which
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he is permitted in an emergency case to be temporarily
released from confinement.

I am of the opinion that the eligibility for parole con
sideration must be determined upon the basis of the actual
time elapsed since the receipt at the institution.
JEM

Courts—Minors—Children's Code—District attorney is

not required to get out petition where child is delinquent
under sec. 48.06, Stats., and appear in proceedings before
juvenile judge unless requested so to do by said judge.
Where child is over sixteen years of age district attorney

is required to prosecute unless juvenile court acquires juris
diction of case.

October 31, 1929.

Fulton Collipp,

District Attorney,
Friendship, Wisconsin.

You state that you have, in your hands complaint against
two minors for larceny, or breaking and entering; that one
of the boys charged with the offense is sixteen years of age
and the other fourteen years of age.
You state that you are somewhat puzzled by the new chil

dren's code and submit the following questions for an
opinion:

"(1) In regard to the 14 year old boy under 48.06 of the
new code I take it that this boy can only be brought before
the court by petition to the juvenile court. Is it the duty
of the district attorney to draw up petitions and pass on
the sufficiency of the proof offered for getting out the peti
tion under this section or should the district attorney send
the complainant to the juvenile judge and the said judge
use his discretion about issuing the petition? Or can either
the district attorney or the judge issue petitions? If the
district attorney is not supposed to issue petitions is he sup
posed to appear in hearings when the delinquent is brought
before the court?
"(2) In regard to the 16 year old boy under 48.11 of the

new code and 48.01 (5) (a) I take it that a justice of peace
in a small county where there is no special criminal court
can still hear cases. In other words if a child is over 16
years of age I can issue a complaint and warrant and up to
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the time of conviction or acquittal the procedure is just the
same as it was before the adoption of the code."

Sec. 59.47, Stats., provides:

"The district attorney shall:
"(1) Prosecute or defend all actions, applications or mo

tions, civil or criminal, in the courts of his county in which
the state or county is interested or a party; and when the
place of trial is changed in any such action or proceeding
to another county, prosecute or defend the same in such
other county."

Sec. 48.01, subsec. (5), par. (a), Stats. 1929, being a part
of the so-called children's code, (ch. 439, Laws 1929), pro
vides :

"Except as otherwise provided in this paragraph, the
juvenile court shall have exclusive original jurisdiction of
proceedings under this chapter based on the delinquency,
neglect or dependency of children residing within the
county or involving the transfer of the care, control and
custody of children therein as provided in subsection (7)
of section 48.07; provided, that if in any of such cases
either the child or the parent, guardian or custodian is at
the time of filing of petition present within some other
county, but does not reside therein, the juvenile court of
such other county shall have concurrent jurisdiction. In
all cases of delinquent children over sixteen years of age,
the criminal courts shall have concurrent jurisdiction with
the juvenile court. Nothing contained herein shall deprive
other courts of the right to determine the custody of chil
dren upon writs of habeas corpus, or when such custody is
incidental to the determination of causes pending in such
courts."

Sec. 48.06 of the same code in subsec. (1) reads thus:

"Whenever any person gives to the juvenile court infor
mation tending to show that a child is neglected, dependent
or delinquent, or that such child has committed any act or
has pursued a course of conduct which if found true would
make him a delinquent child, the court shall make prelim
inary inquiry to determine whether the public interests or
the interests of the child require that formal jurisdiction
should be acquired, and may authorize a petition to be filed
The petition shall be verified under oath, alleging briefly
the facts which bring said child within the definitions of a
neglected, dependent or delinquent child. * ♦ *"
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Under sec. 48.06 (1) it clearly appears that the juvenile
court is the one to pass upon the question whether a peti
tion shall be made charging a child with delinquency, etc.
The district attorney should not make a petition to the court
if he has knowledge of the delinquency of the child unless
ordered or requested to do so by the juvenile court. The
only step that a district attorney can take is to inform the

court of the delinquency of the child. The information to
the court is not an action, application or motion within con
templation of sec. 59.47, above quoted, so that it is very
clear that it is not intended that the district attorney should
appear in court in all cases where information is given to

the court concerning the delinquency of children.
When, however, the court orders a petition to be pre

sented, then the situation is somewhat different. Such a
petition may, in contemplation of law, be considered an ap
plication under said sec. 59.47.
In view of the fact that the proceeding against a child in

the juvenile court is not to be considered a criminal pro
ceeding or prosecution as clearly appears from sec. 48.07
(3), Stats., I believe the proper practice to be pursued is for
the district attorney to appear in all juvenile proceedings
before the juvenile court after a petition has been presented
when the juvenile court requests the district attorney to
appear and aid the court in disposing of the matter.

I do not think that it is the duty of the district attorney
to appear in these juvenile cases unless the juvenile court
has requested it, for the reason that in contemplation of the
children's code these proceedings are not supposed to be
criminal and the presence of the district attorney may in
some cases give it the appearance or impression of a crim
inal prosecution. I have therefore concluded that the dis
trict attorney need not appear unless requested to do so by
the juvenile court.
In answer to your second question we will say that the

district attorney may prosecute a child over sixteen years
of age in the same manner as in adult cases, provided the
juvenile court has not acquired prior jurisdiction. In all
cases of delinquent children over sixteen years of age the
criminal courts are given concurrent jurisdiction with juve
nile courts. Under this provision the court that acquires
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jurisdiction first is the one that may lawfully proceed with
the matter.

You state that you are somewhat puzzled for the reason
that sec. 48.11 seems to contemplate that minors under
fourteen years of age are still going to be arrested with
warrants, for the statutes say in part:

"When any child under sixteen years of age is taken into
custody with or without warrant," etc.

The provisions in said section do not militate against the
conclusions reached in this opinion. Officers always have
the right to arrest any person when found violating the

laws of the state, and if it appears to be a child, then the
provisions of the children's code will apply, and the child
must be taken, if under sixteen years of age, before a juve
nile court under said sec. 48.11.

JEM

Bridges and Highways—State trunk highway is subject
to relocation under sec. 83.08, subsec, (1), Stats., whether
originally laid out as territorial, town or cpunty highway.

State trunk highway is simply route superimposed upon
existing highway.

State highway commission has no power under sec. 83.08
(1) or sec. 84.02 (3) (a) to order vacation and discontinu
ance of highway as such; its power is only to discontinue
highway as route, not to discontinue it as highway.
"State road," as used in sec. 80.39, includes territorial

road; under said section county board has power to discon
tinue territorial road in manner therein provided if such
road is wholly within its county.
No statutory provision appears to prohibit county board

from discontinuing highway where effect would be to de
prive owners of land of access to highway.

October 31, 1929.

Harold A. Cranefield,

Assistant District Attorney,

Racine, Wisconsin.

You submit the following statement of facts: The county
board of Racine county desires the relocation of a part of
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state trunk highway 120 and the vacation of that portion
of the present highway which will be affected by the reloca
tion. The highway in question was originally a territorial
road, having been laid out by commissioners appointed by
the territorial legislature under an act approved April 12,
1843, to lay out a road from Racine to Burlington in Racine
county. You ask several questions, some of which are re
phrased so as to confine their scope to the subject matter
under consideration.

(1) Is state trunk highway 120 a proper subject for re
location proceedings under sec. 83.08, Stats., regardless of
its original status as a territorial, town or county highway?
(2) In its order for the relocation of state trunk high

way 120, has the state highway commission power to order
the vacation of that portion of the present highway which
will be affected by the relocation?

(3) Would an order of the state highway commission re
locating state highway 120 be ipso facto an order for the

vacation of the old way?
(4) Should the order of the state highway commission

for relocation specifically order the vacation of the old way?
(5) If for any reason an order of the state highway

commission for relocation would not affect a vacation of

the old way, would the county board have power to order a
vacation of the old way?
(6) Would the exercise of the power to order a vacation

by the county board be precluded by the fact that the vaca
tion would cut off certain land owners from access to a

highway ?

(1) Question one is answered in the affirmative. The
reasons for the answer will be seen in the discussion in the
answers to questions 2, 3 and 4.

(2, 3 and 4) Questions 2, 3 and 4 are answered in the
negative.

It should be noted that the power granted to the state
highway commission by subsec. (1), sec. 83.08, is to relo
cate a state trunk highway or prospective state highioay or
state highway. Here it is a state trunk highway that is
involved. It should be noted further that a state trunk
highway has a dual status—one as a highway and one as a

37



■■•Hi'

578 Opinions of the Attorney General

route. To illustrate: A town highway becomes a state
trunk highway. As a town highway, it is a highway. As
a state trunk highway, it is a route. It does not cease to
be a town highway merely by becoming a state trunk high
way. Neither does it cease to be a town highway merely
by ceasing to be a state trunk highway. In other words,
the power of the state highway commission in the premises
operates upon such town highway with respect to its status
as a state trunk highway, but not with respect to its status
as a highway.

From what has been said, it is seen that the power of
the state highway commission is to effect the relocation of
the state trunk highway and to cause that portion of the
old highway affected by the relocation to lose its status as a
part of the state trunk highway. The power of the com
mission does not, however, extend to causing that portion
of the old highway affected by the relocation to lose its
status as a highway.

Subsec. (3) (a), sec. 84.02, Stats., has not been over
looked. It gives the state highway commission power to
make changes or discontinuances in the state trunk high
way system. Here too it must be remembered that a state
trunk highway is a route rather than a highway. Bearing
this in mind, it is seen that the power given is to discon
tinue a highway as a part of the state trunk highway sys
tem, but not to discontinue it as a highway.

Following the relocation of a state trunk highway, the
vacation and discontinuance of the old highway may result.
Any such resulting vacation and discontinuance is effected,
however, not by the order of the state highway commission
for relocation, but by operation of law. When a relocation
of a public highway has been made by competent authority,
such relocation, by operation of law, vacates such portions
of the old road as are not embraced within the limits fixed
by the relocation and as are rendered useless and unneces
sary by the alteration, and operates as a discontinuance
thereof as soon as the relocation has been laid out and made
practicable for traffic. See XI Op. Atty. Gen. 424 and cases
cited there.

(5) Question five goes to the power of a county board to
discontinue highways. "Discontinue" in this connection is
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used in the sense of actually discontinuing the highway as
a highway. Sec. 80.39, Stats., in so far as here pertinent,
authorizes the county board to discontinue state roads, sub
ject to the express limitation that the board may not dis

continue any state road or part thereof unless such road is
wholly within its county.

After losing its status as a state trunk highway, the old

highway here in question, if it continues as a highway, is a
territorial road. The question remains as to whether a
territorial road is included in "state road" as that term is

used in sec. 80.39. The only difference between a terri
torial road and a state road is that the former is a road es

tablished by the territorial legislature while the latter is a
road established by the state legislature. The term "terri
torial road" does not appear in the statutes.- The statutes
making no distinction between "territorial road" and "state
road," it is our opinion that the term "state road" as used
in sec. 80.39 must be deemed to include a territorial road.

In support of this conclusion see State v. Hayden, 32 Wis.
663.

The answer to question five, therefore, is that the county
board has power under sec. 80.39 to discontinue a territorial
road, if the same lies wholly within its county, upon follow
ing the procedure outlined in such section.
(6) Sec. 80.02, Stats., forbids a town board to discon

tinue any highway when such discontinuance would deprive
owners of lands of access therefrom to the highway. Sec.
80.39, before referred to, on the other hand does not place
any similar limitation upon the power of the county board
to discontinue highways. Examination of other sections of
the statutes fails to reveal any provision thus limiting the
power of the county board. The conclusion, therefore,
is that the statutes did not intend to place a limitation of
this character upon the power of the county board, and did
intend to leave the owner affected to the remedy of com
pensation for the damages suffered.
FCS



■m

580 Opinions of the Attorney General
M

Trade Regulation—Trading Stamps—Tickets given with
sale of merchandise which, in addition to being redeemable
at stated cash value, give holder privilege of purchasing
certain merchandise at reduced price, which privilege is
limited to holders of tickets, violate sec. 134.01, Stats.

October 31, 1929.
Department of Agriculture and Markets.

Attention Geo. Warner.
You ask whether the following scheme is in violation of

sec. 134.01, Stats.: A merchant gives with a purchase of
one dollar a form of receipt which states that it is redeem
able in cash at one half per cent of the amount of such pur
chase. In addition, the merchant using this scheme has
certain circulars stating that the money received for the
tickets can be .used to purchase certain articles of merchan
dise at a greatly reduced price. In the actual use of the
scheme the money received for the coupons can be thus used
only by the person that has returned the ticket, but the
privilege is denied to anyone else. To illustrate: A pur
chaser who has accumulated sixteen dollars worth of tickets
returns them to the store and is given eight cents in cash.
Having received the eight cents in cash, the coupon holder's
identity is disclosed to the merchant and he is given the
privilege of buying a dish with a retail value of fi fty cents,
for the eight cents he has received for the tickets. A non-
coupon holder, however, cannot buy this dish for eight cents
but must pay the full retail value of fifty cents if he wishes
to purchase it at all.

The question is answered in the affirmative.
The statute in question permits the issuance of trading

stamps redeemable only in cash, but forbids issuing with
the sale of merchandise of any trading stamps, etc. "which
shall entitle the purchaser receiving the same to procure
any goods, wares, merchandise privilege, or thing of value"
in exchange for it.

Under the facts stated it seems clear that the holder of
the ticket is entitled to a "merchandise privilege" within
the meaning of the statute. He has the privilege of buy
ing certain merchandise at a reduced price, and that privi
lege is not accorded to anyone except the holders of the
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tickets. The tickets are not used merely for identifica
tion—they are used as the basis for the privilege of buying
at a reduced price, and the amount that an individual is

privileged to buy is necessarily limited by the amount of
the tickets held by him. The tickets confer on the holder
two things, the right to obtain redemption in cash plus the

privilege of buying at a reduced price.
It might be argued that the statute is not applicable be

cause the holder does not secure the buying privilege in ex
change for his tickets, since it appears that he exchanges
cash for the merchandise purchased by him at a reduced
price. The fact remains, however, that in order to obtain
this buying privilege he must give up his tickets. The
privilege of acquiring the merchandise at a reduced price is
his only if he turns in his tickets for redemption.' The ex
change of tickets for cash plus the buying privilege, is an
essential feature of the scheme. It is deemed, therefore, a
giving of a merchandise privilege in exchange for the
tickets.

For a similar situation and similar ruling, see XII Op.
Atty. Gen. 76.

FCS

BHdges and Highways—Resolution of county board to
raise money for construction of "county prospective high
ways" construed to be for prospective state highways and,
so construed, to be for legal purpose.

Application of various provisions of resolution discussed.
County highway committee has no authority to determine

where county aid for highway construction work shall be
expended in absence of delegation of such authority to it
by county board.

October 31, 1929.

Harold W. Hartwig,

District Attorney,

Watertown, Wisconsin.

You state that at its November, 1926, session the county
board of Jefferson county passed the following resolution:

"Resolved, that the county of Jefferson raise the sum of
(150,000) annually for the construction of county prospec-
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tive highways. Be it understood by this resolution that no
roads shall be built where the towns or villages have not
made the initial petition to the county and is met by the
county. This money to be used on prospective highways as
recommended by the county highway committee and adopted
by the board.
"Be it further resolved, that 40% of the cost of such high

way construction shall be assessed back to the local unit."

You state further that under this resolution money was
raised in 1926, 1927 and 1928, but was apportioned by the
county highway committee to certain towns without action
by the county board.

You ask, first, as to the legality of the resolution and,
second, as to the legality of the action taken by the county
highway committee.

1. On the legality of the resolution, you have in mind
whether the subject of the resolution is in terms capable of
being given a definite meaning. The language employed is
unfortunate in that the first sentence of the resolution re
fers to raising money for the construction of "county pros
pective highways," a term that does not appear in the stat
utes. This seeming obscurity as to the system of highways
referred to in the resolution is removed, however, when the
entire resolution is read. It is plain that the second sen
tence of the resolution has reference to sec. 83.14, Stats.,
which at the time the resolution was passed did, and now
does, authorize improvement of the county system of pro
spective state highivays on town or village initiative, and
provides for petition to the county hoard for county aid.
It is also plain that the last sentence of the resolution has
reference (though erroneously) to the provisions of re
pealed subsec. (5), sec. 83.03, Stats. 1928, under which the
county board could have assessed to the town or village
forty per cent of the county's share of the cost of improv
ing a prospective state highivay, when the improvement was
made on the initiative of the county board. See XI Op.
Atty. Gen. 880 and XVII Op. Atty. Gen. 411.
The proper construction of the resolution is, therefore,

that it is one to raise money for the construction of pro
spective state highways. That the county board has author
ity to raise money for such a purpose is manifest from the
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first sentence of subsec. (6), sec. 83.03, Stats., providing to
the effect that the county board may construct or improve
or aid in construction or improving any road or bridge in
the county. See VIII Op. Atty. Gen. 741 and XVIII Op.
Atty. Gen. 333. The same statutory provision was in ef
fect when the resolution in question was passed.
The following may be said respecting the second and the

last sentence of the resolution: First, the provisions of the
last sentence could not be given effect. When the resolu
tion was passed, there was no statute authorizing such an
assessment by the county against a town or village. Sub-
sec. (5), sec. 83.03, Stats. 1923 (above referred to), had
been repealed in 1925. Its provisions were not restored
until 1927, when the legislature restored the substance
thereof by adding to the first sentence of subsec. (6), sec.
83.03, (above referred to), a provision to the effect that if
any county board determines to improve any portion of the
county system of state highways with county funds, it may
assess not more than forty per cent of the cost of such im
provement against the town, village or city in which the im
provement is located as a special tax. Second, the applica
tion of the provisions of the last sentence of the resolution
would be inconsistent with the application of the provisions
of the second sentence. The said forty per cent assess
ment can be made against a town etc. only where improve
ment of the prospective state highway is by county initia
tive under subsec. (6), sec. 83.03. Such assessment can
not be made where improvement of the prospective state
highway is by town or village initiative under sec. 83.14.
See XI Op. Atty. Gen. 880. Where the proceeding is by
town or village initiative, the town meeting or village board
is required to vote a tax for the improvement before it may
petition the county for county aid, and such tax is paid to
the county. The town cannot, in addition, be subjected to
the forty per cent assessment authorized by subsec. (6),
sec. 83.03.

2. There does not appear to be any statutory authority
for the county highway committee to determine where
county aid for highway construction work shall be ex
pended. Authority to do this is vested in the county board.
See VII Op. Atty. Gen. 392. If, under subsec. (6) of sec.
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82.06, Stats., the county board may delegate such authority
to the committee, the board has not done so in the resolu
tion in question. It has only authorized the committee to
make recommendations. The conclusion is, therefore, that
the action taken by the committee was in excess of its
authority.
FCS

Ti'Lty

Indigent, Insane, etc.—Legal Settlement—Liability for
support of poor person who has moved from one county to
another depends upon legal settlement within provisions of
sees. 49.02 and 49.03, Stats.

October 31, 1929.
John P. McEvoy,

Assistant District Attorney,
Kenosha, Wisconsin.

In your letter of October 22, you say there is a poor fam
ily in your county who came from Stevens Point but have
resided in your county for nearly a year. The mother is ill
and the children in destitute circumstances, and you are
asking your juvenile court to send them to the state school
at Sparta and have the expense charged to Stevens Point.
You ask if Stevens Point will be responsible for the keep
and expense of the children if so committed.

It is difficult to answer your question without a more
definite and specific statement of facts. Sec. 49.02, Stats.,
fixes the legal settlement to determine the responsibility for
the support of poor persons at one year where they have
not been given assistance during that time, but you will
notice in sec. 49.03 it gives the right and makes it the duty
of the local authorities to furnish aid to sick or dependent
people transiently in a place from some other municipality
or county, and makes the expense thereof chargeable
against the county or municipality where the person has a
legal settlement.

The opinions of this department cited under those stat
utes, and especially the opinions in IX Op. Atty. Gen. 545,
XIII Op. Atty. Gen. 212 and 503, fully cover the situation.
Under that statute and those opinions you will find that
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if the family has resided in your county for more than a
year without being assisted either by your county or the
county of their former residence, they would gain a resi
dence or settlement in your county within the provisions of
this statute, otherwise they would not.
TLM

Courts—Criminal Law—Justice of peace has not juris

diction to try criminal case where more than one count is
given in complaint and cumulative sentences would exceed
in aggregate one hundred dollar fine or more than six
months' imprisonment.

October 31, 1929.

A. M. Sabin,
District Attorney,

Hayward, Wisconsin.
You state that a complaint was made before the justice

of the peace for the killing of two deer either at the same
or diiferent times; that the justice has jurisdiction in both
cases; that no objection is made to the trial of the two of
fenses in one action. .

You inquire whether the justice may impose a cumu
lative sentence that in the aggregate exceeds $100 fine or
more than six months' imprisonment. You state that it is
assumed that the penalty for either offense will not exceed
the statutory limit.

Sec. 860.01, Stats., provides, in part:

"Justices of the peace shall have power and jurisdiction
throughout their respective counties as follows:

«# * *

"(5) To hold a court, subject to the provisions herein
after contained, to hear, try and determine all charges for
offenses arising within their respective counties the pun
ishment whereof does not exceed six months' imprisonment
in the county jail or a fine of one hundred dollars, or both
such fine and imprisonment, except as otherwise provided."

Where the charges against the defendant are contained
in different counts in the same complaint, all being tried in
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one action, the justice has no jurisdiction where the cumu
lative sentence will exceed the statutory limit. The only
way in which a justice can try such charges is to bring
them in separate actions so that each action will be within
the statutory limitation as above described in sec. 360.01.
JEM

>1
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Taxation—Tax Sales—Tax certificate that is invalid,

within meaning of sec. 75.22, Stats., should be canceled.
When county holds tax certificate it shall thereafter be

exclusive purchaser at tax sale; certificate of sale should be
given to county.

November 2, 1929.

A. M. Sabin,
DistHct Attorney,

Hayward, Wisconsin.
You state that under a ruling of the supreme court, Saw

yer county "has been compelled to refund money on tax cer
tificates purchased by individuals when the county held
prior certificates." You inquire whether the certificates
issued to individuals should be canceled or whether they
should be received and held by the county in their present
form.

It is assumed the certificates referred to in your letter

are those declared invalid within the meaning of sec. 75.22,
Stats., by our court in Foster v. Sawyer County, 197 Wis.
218. It will be unnecessary to quote sec. 75.22, Stats., but
a careful reading discloses that such section contemplates
the cancellation of invalid certificates. Another section

namely 75.32, Stats., makes the county the exclusive pur
chaser at a tax sale when the county holds any certificate on

the same piece of property. Since it is mandatory that the
county be the exclusive purchaser at such tax sale, a cer
tificate of sale to the county should be executed as of the
time, when, according to sec. 75.32, the county was the ex
clusive purchaser. A form of such certificate of sale is
found in sec. 74.46, Stats.
FWK
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Public Health—Dentistry—Examinations in writing shall
be held by state board of dental examiners for license to

practice dentistry in this state.
Written examination may be waived by board in in

stances prescribed in sec. 152.02, subsec. (2), Stats., and
under no other circumstances.

November 4, 1929.
Board op Dental Examiners,

Majestic Building,
Milwaukee. Wisconsin.

Attention E. C. Wetzel

In your letter of October 29 you state that a national
board of dental examiners has been created and that such

board consists of five men appointed by the national associa
tion of dental examiners, five appointed by the national
dental educational council, five by the American dental as
sociation, and the surgeon general of the army, navy, and
public health service.

You state further that it is the hope and wish of those
interested in said board that the various state boards of

the country will recognize and accept the certificate of this
national board of examiners by giving a holder of the na
tional board certificate a license to practice without further
examination by the local state board.
You then inquire:

"Has the Wisconsin state board of dental examiners, un
der the present legislative act on dentistry, the right to
delegate its power or authority under such act, to the na
tional board, or any other body?"

This question must be answered in the negative on the
authority of ch. 152, Stats. Sec. 152.04, Stats., makes it
mandatory upon your board to make examination in writ
ing of applicants in order to determine whether or not the
board will issue a license to such applicant to practice den
tistry in this state. The subjects of examination are speci
fied in that section of the Wisconsin statutes. It is upon
such written examination and demonstrations in operative
and mechanical dentistry, mentioned in such section, that
the board shall determine the fitness of the applicant to en
gage in the practice of dentistry. Sec. 152.05, (1), Stats.,
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provides that if the examination is satisfactory, the board
shall issue a license to the applicant to practice dentistry,
signed by the members and attested by the president and
secretary of the board.

You also inquire whether or not and in what instances
the aforedescribed examination and action of the board may
be waived in favor of applicants for a license 'to practice
dentistry.

Under the provisions of sec. 152.05 (2), Stats.,

"The board may issue license without examination upon
payment of twenty-five dollars and satisfactory proof to
said board filed in 'person by the applicant that he has been
licensed to practice dentistry in another state and reputably
engaged in practice for five years next preceding his ap
plication if in the state or states in which the applicant has
so practiced, preliminary education, not less than that re
quired in this state, is required, and dentists of this state,
who may remove to said state or states are extended a simi
lar privilege."

This statutory provision, you will observe, must be strictly
complied with in all its requirements, in order that the writ
ten examination mentioned in sec. 152.04, Stats., may be
waived.

You also inquire whether there are any statutory provi
sions regulatory of a corporation or a number of persons
associated together in the practice of dentistry under a
name other than of the individuals involved. In this respect
your attention is directed to sec. 152.02 (2), Stats., which
reads:

"A corporation or persons associated together who shall
engage hi the practice of dentistry under other name than
of the individuals shall display in a conspicuous place at
the entrance of the place of business, the name of each per
son in said concern in the practice of dentistry, and each
such person shall cause his name to be so displayed."

In the event that the foregoing does not satisfactorily dis
pose of the questions submitted for an opinion, you are at
liberty, of course, to request application of any of the pro
visions of said ch. 152 to any specific set of facts or cir
cumstances that may come before you for your considera
tion.

HAM
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Taxation—Tax Sales—Loss occasioned by finding by
town board, village board or city council of value on de
linquent real estate less than assessed value, under ch. 148,
Laws 1929 (sec. 75:61, subsec. (2), Stats. 1929) should be
charged back by county to .respective town, village or city.

November 4, 1929.

A. M. Sabin,

District Attorney,
Hayward, Wisconsin.

Sec. 2, ch. 148, Laws 1929, adds subsec. (2), sec. 75.61
to the statutes. It reads in part as follows:

"Whenever the county owns and holds tax certificates
upon real estate and the owner of said real estate or any
person, firm, association, or corporation holding a valid
lien thereon shall claim the assessment of said real estate
to be greater than the value that can ordinarily be obtained
therefor at private sale, the respective town board, village
board or city council where said real estate is situated may
take proof under oath of the value of said real estate and
make a finding thereon. Upon the filing of said finding
with the county treasurer he shall accept from said owner
or lien holder the proper proportional tax on said real es
tate based upon the value so found, together with the prop
er charges, as in the case of redemption of tax certificates,
shall cancel said tax certificate, and shall give to said own
er or lien holder a receipt for said tax."

You say that the county has been compelled to take the
delinquent tax at its face value and by the provisions of
ch. 148 is subsequently compelled to receive a less amount
in full satisfaction of the tax. You inquire whether this
reduction may not be charged back to the town, city or vil
lage which levied the tax, and indicate that it is your opin
ion that such charge may not be m'ade.
There is no specific statutory provision authorizing the

county to charge back to a town, under ch. 148. Until the
enactment of this chapter, towns have not been charged
by the county unless by specific statutory authority.
There is statutory authority for charging back to towns,

in case an illegal tax is compromised by the district attor
ney, the county treasurer and the county clerk (sec. 75.60,
Stats.), or where the certificates are found by the county
board to have been issued illegally (sec. 75.22, Stats.).
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Where certificates are sold or transferred by the county
board at less than their face value, and the question of
legality is not involved, there is no authority for charging
back such loss to the town by the county, upon the reason
ing that the county board's action is optional and not com
pulsory. S-pooner v. Washhm^ County, 124 Wis. 24, 33.
The reverse of that would seem to imply that where no
question of legality was raised, and where the town reduced
the tax, making it compulsory for the county to accept less
than the face value of tax certificates, the town rather
than the county should assume the loss, and the county
should be permitted to charge the loss back to the town.
To hold that a town could compel a county to receive a de
linquent tax at one figure and subsequently reduce such
tax without any liability on the part of the town for the
loss occasioned thereby to the county would be contrary
to good public policy.
FWK

Contracts—Claims—Public Officers—Highway commis

sion is advised to hold money which represents balance due
on account of work done on state highway project, to al
low some of claimants to bring action and other parties
to intervene and be made parties, thus protecting state in
paying money.

November 6, 1929.

Highway Commission,

Attention W. B. Blair, Chief Accountant

I have your letter of October 8, in which you say that
on March 27. 1928 a contract was entered into with the
Badger Highway Construction Company, which you be
lieved to be a partnership, for the construction by surfac
ing with crushed stone of a portion of the Muscoda-Hills-
boro road, state project No. 9275, Richland county. This
contract was signed as follows:

"Badger Highway Construction Company,
T. Harry Arthur
Chas. L. Wonn

Glen H. Arthur"



>
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On May 28, 1929, you received and recorded, in accord
ance with the provisions of sec. 289.53, Wis. Stats., a
claim filed by Carl Herlitz in the amount of $239.44, for
hauling crushed gravel on state trunk highway No. 80 be
tween the village of Yuba and the Brewer farm in the town
of Rockbridge, Richland county, for one Ray Nagel, who,
the claimant stated, was a subcontractor under one T.
Harry Arthur. Mr. Herlitz claimed a lien for said services
and the right of payment out of any monies that may be
coming to Ray Nagel or T. Harry Arthur, or either of
them out of such road construction. The amount of the

claim was disputed by the Badger Highway Construction
Company.

On August 6, 1929, you made payment to the Badger
Highway Construction Company in full for their contract
with the exception of $239.44, which you withheld for the
protection of the claim.

On August 28, 1929, you received and recorded a notice
that an action had been commenced in the circuit court of

Richland county by Carl Herlitz, plaintiff, against T. Harry
Arthur and Ray Nagel, defendants, to foreclose lien of
plaintiff. At your request you have now received copy of
the summons and complaint with the return of the sheriff
that it was served on August 28, 1929.

You say a demand has now been made from you for the
funds retained by the Badger Highway Construction Com
pany, upon the ground that the three months' period pro
vided by sec. 289.53 has elapsed and that the summons and
complaint was incorrectly drawn, naming T. Harry Arthur
and Ray Nagel as defendants instead of the Badger High
way Construction Company, and you ask to be advised as
to the proper procedure to be followed by you and the dis

position of the funds retained on this contract.
You are advised to hold the funds. The position of the

Badger Highway Construction Company is technical and
from the signature on the contract it is difficult to say
whether the contract was with the Badger Highway Con
struction Company or with the individuals there named,
and as there is evidently a dispute or controversy between
the several interested parties, in which the state has no
concern, I think the only safe way is to hold the money un-
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til any or all of the claimants bring action for the amount
so held and the state can then interplead the other parties
and allow them to fight out their respective rights to the
money so that the state will be protected under the decree

of the court and you can advise them of the fact so that
they can bring action as soon as they wish.
TLM

Public Officers—Register of deeds is entitled to receive
three cents for each forest crop entry in tract index.

November 7, 1929.
J. W. Bernard,

DistHct Attorney,
Washburn, Wisconsin.

You inquire whether the register of deeds is entitled to
a fee of three cents for every necessary entry made in the
tract index in the recording of lands under the forest crop
law.

Ch. 343, Laws 1929, which amended subsec. (3), sec.
77.02, Stats. 1927, reads in part, as follows:

*  * The register of deeds shall record the entry
as well as the withdrawal of all forest crop lands in a suit
able manner on the county records and shall be entitled to
a fee to be paid by the owner of ten cents for each such
government description recorded, but the minimum fee
shall be fifty cents and the maximum fee five dollars.

Subsec. (1), sec. 59.57, Stats., provides that the register
of deeds shall receive "for entering and recording any deed
or other instrument, ten cents for each folio, and three cents
for every necessary entry thereof in the tract index, when
kept; * ♦ *"

This department has previously held that subsec. (1),
sec. 59.57 is entirely separate and distinct from subsec.
(10), sec. 59.57, which latter subsection provides a fee for
recording plats. XVII Op. Atty. Gen. 483. In that opin
ion it was held that the register of deeds is entitled to the
three cent fee under subsec. (1), sec. 59.57, in addition to
the fee under subsec. (10). The register of deeds is en-

88
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titled to the three cent fee under subsec. (1), sec. 59.57,
Stats., in addition to the fee under subsec. (3), sec. 77.02
as amended by ch. 343, Laws 1929, for the same reasons
given in XVII Op. Atty. Gen. 483.

This department, therefore, agrees with your conclusion
that the register of deeds may charge three cents for every
necessary entry in the tract index, in addition to the record
ing fee provided by ch. 343, Laws 1929.
FWK

Fish and Game—Fish Conservation commis
sion may make reasonable regulations for speed of motor
boats traveling through fish refuge.

November 7, 1929.

Matt Patterson,

Acting Conservation Director,
Conservation Commission.

Par. (c), subsec. (7), sec. 23.09, Stats., provides that the
conservation commission may establish fish refuges "for the
purpose of providing safe retreats in which fish may breed
and replenish adjacent fishing water's."
The first part of subsec. (7) authorizes the commission

"to make such rules and regulations * * * as they may
deem necessary to carry out the provisions and purposes of
this act. * * *"

You inquire whether the above statutory provisions au
thorize the commission to make a regulation that motor
boats may not run through such water area; also whether
the commission may regulate the speed at which boats may
run through a fish refuge. You say that motor boats, if
permitted to run through the breeding grounds at an ex
cessive speed, di.sturb fish when spawning, and also disturb
the spawning beds, and wash young fish up on the banks,
where they perish.
A regulation, limiting the speed of motor boats traveling

through game refuges, to a reasonable speed, would un
doubtedly be a reasonable regulation. Such a reasonable
regulation the commission is authorized to make.
Whether a regulation prohibiting traveling on a certain
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water area would have the effect of prohibiting the use of
navigable waters within the meaning of the constitution
and the Northwest Ordinance, is a question of fact. Each

individual case should be considered separately for what is
a reasonable regulation in one instance, might be unreason

able in another. It is difficult to say what the commission
might do under all conceivable circumstances. You are ad

vised, therefore, that on the question of whether travel may
be entirely prohibited, an opinion is reserved until a specific
case is presented for consideration.
FWK

Peddlers—Transfer of peddler's license is inoperative un
til approved by treasury agent; such approval may be re
fused for good grounds.

November 8, 1929.
Department of Agriculture and Markets.

Attention Charles L. Hill, Commissioner
You ask to be advised if it is mandatory for your de

partment to transfer a peddler's license or approve such
transfer or if the department can adopt a rule prohibiting
the transfer of licenses.

I call your attention to the provisions of sec. 129.04,
Stats., which provides for issuing and transferring
peddlers' licenses, and you will notice that at the close of
that section it says, "and such license shall not be assign
able or transferable, except where due notice has been given
the state treasury agent and the same has received his ap
proval." That would seem to vest in him a discretion, that
under the provisions of that section I would say that dis
cretion should be based upon some cause which might jus
tify its refusal.

TLM
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Appi'opriations and Expenditures-—University—Method
of crediting and charging accounts between university of
Wisconsin and state historical society for rent, heat, light,
janitor service, etc., for part of building used jointly is
approved as proper administrative procedure.

November 8, 1929.

Historical Society.

Attention Dr. Joseph Schafer, Superintendent
You say that for the last twenty-nine years the university

has occupied, for library and seminary purposes, a large
portion of the space in the State Historical Society's library
building, and has supplied heat, light, and a part of the jan
itor service for both libraries, which has been used in com
mon by the two institutions, that after the close of the year
an accounting has been made and a settlement had on the
basis of charge for rent. You say question has arisen
whether the payment of that rent to the society has beei;
inhibited by the fact that the appropriation to the society
during the years 1927-29 has been annual instead of con
tinuing.

You say you have assumed that the payment in question
would enter as usual into your resources for the present
year, and that any difference which might accrue to the so
ciety on the business of the present fiscal year would be due
and payable after the close of the fiscal year, and you ask to
be advised if you are right in that assumption.
You are advised that your assumption and the practice

followed is the proper administrative procedure.
TLM

Appropriations and Expenditures—Counties—County
board has no authority to appropriate money to Upper Wis
consin Land o'Lakes Association.

November 8, 1929.

E. L. Kennedy,

District Attorney,
Rhinelander, Wisconsin.

You inquire whether the county board has authority to
appropriate money to the newly formed Upper Wisconsin
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Land o'Lakes Association. With your inquiry, you submit
the program and purpose of this association. You say that

you find ho authority for the board to make the appropria
tion.

The county board has only such powers as are given to it
by express provisions of the statutes or those necessarily
implied from such express provisions. One of the many
purposes of the association is to "develop the industry of
agriculture" by "attracting more settlers," which purpose
falls within the meaning of sec. 59.08, subsec. (10), Stats.,
for which the county board may appropriate not to exceed
five thousand dollars. However, making an appropriation
to the Land o'Lakes Association does not comply with sec.
59.08, subsec. (10), Stats. It necessarily follows that the
county board has no such authority.

FWK

Fish and Game—Rule discussed for construing sec. 29.26,
Stats., prohibiting fishing within three hundred feet above
the five hundred feet below dam at Kilbourn on Wisconsin

river.

November 11, 1929.
Conservation Commission.

Attention M. Patterson, Acting Conservation Director

You call attention, in your letter of October 30, to sec.
29.26, Stats., and say a question has arisen as to what con
stitutes the dam at Kilbourn on the Wisconsin river. You

submit a diagram showing the spillway, the gates to the
pent stocks and power house and ask whether you should
measure from the spillway or from the gates to the pent
stocks or from the power house in determining the five hun
dred feet below the dam specified in that statute, also
whether the number of feet must be measured in a straight
air line or from A to B and then to C of the diagram.

According to the enclosed diagram, it seems to me the

situation is quite complicated at this dam. Sec. 29.26, (1),
Stats., provides:

" * n

manner

No fish of any variety shall be taken in any
*  * within three hundred feet above and
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five hundred feet below the dam at Kilbourn on the Wiscon-
•  • sk & sic

Sin river. * * *.

That is a specific prohibition as to that dam. The only
uncertainty is as to its application to different parts of the
dam structure. I think the word "dam" as used in this
statute must mean some artificial obstruction as distin
guished from a natural obstruction, and the dam may be
made of dirt, rock, wood, concrete or other substance and
would be anything built or constructed so as to prevent the
natural flow of the water in a river or a stream that would
tend to back it up or hold it from that natural flow; there
fore I do not think the kind or character of the obstruction
is material in the particular case. A building might be a
dam or used as a dam, or a dam might be used as a building
and dams are quite often combined dams and highways, so
applying the general provision of the statute to the particu
lar situation, I would say that any structure built in the
waters that obstructs or dams the water is a part of the
dam, and the three hundred feet above would be measured
from the upper side of the obstruction constituting the dam
and the five hundred feet below would be measured from
the lower side of the obstruction forming the dam. That
would be the lower part at the water's edge, so I do not
think it would be controlled by the question of where or at
what particular part of a dam the fish usually congregate
or gather, whether it be at the spillway, gate where the
most or least water flows, or whether it be where no water
flows, for if the obstruction forms any part of the dam, I
think it prohibits within five hundred feet below that ob
struction as a part of the dam.
The part referred to in your letter as "A" "B" and to

"C" is around the lower side of the power house, which, I
take it is located in the water and forms a part of the dam,
and I think that would be the line from which to measure the

five hundred feet from any particular point instead of meas
uring from a line between "A" and "C," which would run
through the center of the power house and other obstruc
tions forming the dam. I would say the five hundred feet
should be measured to the nearest part of the dam or ob
struction whatever it might be and not in the direction of
the flow of the water at the particular place because I as-
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sume that some place along this dam construction, in its ir
regular form, the waters might be running backwai'ds or
lengthwise of the dam obstruction.

I do not see any other construction of the language used.
If the legislature had intended the prohibition to apply only
to a spillway, gate, or any other particular part of the dam,

it should have so specified but, the prohibition being gen
eral, I think it must be construed in the language of the
act and measurement should be made in a direct line to the

nearest part of the dam obstruction, whatever it may be, as
that would be the thing that would obstruct and prevent the
fish from going higher up the river at that point.
TLM

Appropriations and Expenditures—Municipal Corpora
tions—Subsidies—City officers cannot pay out public funds
in purchase of property to be given as bonus for location
of industries or enterprises.

If property is bought for municipal purpose it cannot
thereafter be given away as bonus; such bonus can be recov
ered back in taxpayers' action; public officers who were
parties to such unlawful acts can be made parties to such
action and personally liable to extent that is necessary to
protect taxpayers.

November 11, 1929.

Railroad Commission.

Attention G. C. Mathews, Director

I am in receipt of your letter of October 24, in which
you say:

A corporation has been organized under the laws of Wis
consin to erect and maintain a hotel building in a city, and
it has applied for a permit authorizing the sale of its stock
in this state. You are in doubt whether the company has
acquired a good title to its property on which the hotel is
to be erected.

You say a hotel building had been located on the property
but was destroyed by fire, and the city on September 22,
1929 acquired the site, paying therefor $8400. On October
7, 1929, the council adopted a resolution directing the mayor
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and clerk to deed such property to such hotel company for
the sum of $1.00 and other valuable consideration—said
consideration being the company's agreement to erect and
maintain a hotel on the premises.
You enclosed a copy of the resolution of the common

council with your letter and request an opinion on the fol
lowing questions:

"1. Did the city of Hudson have authority to purchase
said real estate in the absence of any showing that such
property was for any municipal purpose, as set forth in
the statutes?

"2. If the first question is answered in the negative, did
the fact that the city paid a consideration of $8400 for such
property and received the deed, vest good title in the city?
"3. If the city received a good title, did the city council

have authority to direct the conveyance of said property for
the consideration above expressed, and did the grantee from
the city acquire a good title to the property?"

We can start out with the general proposition that cities
are organized for municipal purposes, taking over therefor
part of the powers of the state, and for that purpose can
exercise only such powers as are delegated.

Sec. 3a, art. XI, Wis. Const., provides:

"The state or any of its cities may acquire by gift, pur
chase, or condemnation lands for establishing, laying out,
widening, enlarging, extending, and maintaining memorial
grounds, streets, squares, parkways, boulevards, parks,
playgrounds, sites for public buildings, and reservations in
and about and along and leading to any or all of the same;
and after the establishment, layout, and completion of such
improvements, may convey any such real estate thus ac
quired and not necessary for such improvements, with reser
vations concerning the future use and occupation of such
real estate, so as to protect such public works and improve
ments, and their environs, and to preserve the view, ap
pearance, light, air, and usefulness of such public works."

Those are quite broad general provisions, but in each
case, the use is for some public purpose.

That provision is now under consideration by the su
preme court in the Horicon Ma/rsh case.
For a great many years the legislature adopted the policy

of specifying in detail the powers delegated to and to be
exercised by municipalities in sec. 925—52, but the powers
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are now delegated in a general way by sec. 62.11, and most
of them under the general provisions in subsec. (5), but I
think in each case it must be for some municipal purpose.
You will notice'under the provisions of sec. 66.04, (3),

(4), (5) and (6) and subdivisions thereof the legislature
has attempted to authorize municipalities to appropriate
money for certain specified public or semipublic purposes.
This office, in IX Op. Atty. Gen. 170, passed upon some of
those provisions and held (quoting from the syllabus) :

Legislature may not constitutionally authorize cities to
grant direct financial subsidy to private manufacturing, in
dustrial and commercial plants; so far as sec. 959—81o,
Stats., purports to authorize doing so it is unconstitutional."

As a former city attorney, the writer passed upon a num
ber of attempts to appropriate money for some of the pur
poses specified in that section and followed the rule of the

attorney general in that opinion and 1 think it is a proper
statement of a general rule of law, but it is not so easy to
apply it to the specific questions asked.
Your first question does not state for what purpose the

property was bought by the city and in view of the fact
that cities could only purchase property for a municipal
purpose, I think it might be assumed that the purchase was
made for some municipal purpose in the absence of proof
to the contrary; and of course if the city purchased prop
erty in good faith for a municipal purpose and it afterward
had no use for it for that purpose, it would have the right
to sell it, but it would not have a right to give it away after
paying out the taxpayers' money for it.
Your second question is answered in part by the answer

to the first. If the property was bought for a proper munic
ipal purpose, the title would vest in the city.
Your third question is also answered in part, at least, by

the general principles already stated, and I think it may be
safely stated that if the taxpayers' money was paid out to
buy this property to be given away as a bonus or for other
than municipal purposes, or if it was bought for a proper
municipal purpose and later given away as a bonus, either
the money or the property could be recovered back for the
municipality in a taxpayers' action, and the public officers
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authorizing" it could be made parties to that action and judg
ment obtained against them for whatever amount was nec
essary to protect the taxpayers against loss on account of
the unlawful expenditure of public funds.
TLM

A^pTopriations o/tid Expenditures—Public Lands—Trust
lands and funds of state cannot be diverted but must be
administered for benefit of trust; any attempt to divert to
some other purpose is illegal.

Accounting in 1919 between forestry funds and normal
school funds under decision in Owen^Donald case restores
trust lands and funds to jurisdiction of conservation com
mission.

November 12, 1929.
Commissioners of Public Lanps.

Attention A. D. Campbell, Chief Clerk
You say that in the forestry decision, State ex rel Owen

V. Donald, 160 Wis. 21, the position was taken that the so-
called purchased lands would have the caste of school lands
until an accounting was made to the normal school fund. You
further say that in 1919, or thereabouts, such accounting
was made and arrangements entered into for the payment
of the debt to the normal school fund. You then ask to be
advised as to whether or not this accounting in 1919 re
stored the purchased lands to the jurisdiction of the con
servation commission.

You are advised that in so far as public trust lands or
trust funds were diverted or attempted to be diverted, that
was held to be unconstitutional, so that the act of diversion,
whatever that may have been, was a nullity and the land
or fund would, in contemplation of law, not be diverted by
any such act, so that any such lands or funds would in con
templation of law continue to be such trust lands or funds,
and any profit, either in the way of interest received or
increased value of the property while so diverted, would
be a part of the trust fund or property and belong to the
conservation commission to be administered for the benefit
of the trust.
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I do not know just what accounting in 1919 you refer
to, but under the general principles of the Owerir-Donald
case, above referred to, if that accounting determines the
amount of property or funds growing out of the administra
tion of the property after it had been attempted to be di
verted from its trust purpose, then I would say that would
have to be restored to the conservation commission together
with any interest received thereon, and any of the trust
properties not conveyed, would continue to be under the
jurisdiction and supervision of the conservation commis
sion, the same as though no attempt had been made to di
vert it, because any such attempted acts were absolutely
void and did not in fact divert it or divest the title from its
original trust status, or the right and duty of the conserva
tion commission to administer it for the benefit of the trust.

Therefore, if it could be said to have been diverted from the
conservation commission, the accounting would restore it
to the conservation commission to be administered the same

as though no effort or attempt had been made to divert it.
TLM

Public Lands—State Parks—Under provisions of sec.
27.01, subsec. (1), par. (h). Stats., state may acquire by
gift, purchase or condemnation any-lands or any interests
in lands for state park purposes; fact that lands have been
granted to or acquired by individuals under restrictions
does not prevent state's condemning and acquiring such in
terests and rights to be used for park purposes.

November 12, 1929.

Conservation Commission.

Attention C. L. Harrington
You ask if the state can condemn for a public park lands

on Buttons Bay, which are owned by individuals who have

bought the same under restrictions as to use etc., and you
ask if such an agreement or covenant would prevent the
state from acquiring the lands for a public park.
Your attention is called to the provisions of sec. 27.01,

subsec. (l),par. (h), Stats., which provides:
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"Said commission may acquire by gift, purchase or con
demnation such lands as may be needed for state park pur
poses."

That, of course, would mean all interests in such lands,
and if they were under mortgage, lien or other conditions
or restrictions, all interests therein or any part of them
could be condemned and acquired by the state, but all would
have to be made parties to such condemnation proceeding
in order to acquire any interest they might have in such
lands.

TLM

Bridges and Highways—State Highivays—County board
is not required to appropriate additional two thousand dol
lars at its annual meeting of following year when town
votes tax of four thousand dollars to improve portion of
system of prospective state highways, petition for county
aid under sec. 83.14, Stats., is presented to county board at
its next annual meeting, and board thereupon apportions
two thousand dollars as county's share of proposed im
provement.
Agriculture—Dogs—Owner of sheep damaged by dog

who knows owner of dog doing damage is not required first
to proceed against owner of dog before causing claim to be
filed with county board under sec. 174.11, Stats.

Public Officers—School District Clerk—Town Chairman
—Offices of town chairman and school district clerk are com
patible and person may act in his capacity as town chair
man on question of altering school district of which he is
clerk.

November 12, 1929.

James P. Cullen,

District Attorney,

Prairie du Chien, Wisconsin.

You submit four questions, the first of which is unan
swered pending the submission of additional facts.

2. The second question is stated:

"It was voted at a township election that money be raised
for two graveling projects to the amount of $4,000 or $2,000
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for each project. The county board is obliged to raise at
least $2,000 this year. The question is: Will the county
board be obliged to appropriate the other $2,000 at its an
nual session next year?"

It is assumed this question refers to sec. 83.14, Stats.
This section provides for compulsory county aid where a
town meeting or a village board votes a tax of not less than
$500 to improve a designated portion of the system of
prospective state highways. When the tax has been voted
the town board is required to petition the county board at its
"next annual meeting" to appropriate at least an equal
amount as the county's share of the proposed improvement.
The county board is required "thereupon" to appropriate
for the improvement a sum equal to or greater than the
amount voted by the town, and to raise the same by tax on
all the taxable property of the county. No county, how
ever, is required, to "appropriate in any year" over $2,000
for such work in any town or village.

After the town has voted the tax, the petition is to be
presented at the next annual meeting of the county board
and the county board is required thereupon to appropriate
the amount specified. It seems plain that the statute con
templates that the county board shall act on and dispose of
the petition for county aid thereunder at the annual meet
ing at which the petition is presented. If at such meeting
the county board appropriates an aniount equal to the
amount indicated in the petition (or $2,000 where the
amount indicated in the petition is more than $2,000), we
think that the board has done all that the statute requires
it to do with reference to the particular petition. We think
that the board has then made final disposition of the peti
tion, and is not required at its annual meeting of the follow
ing year to appropriate additional money under the same
petition. See VIII Op. Atty. Gen. 652. The question is
therefore answered in the negative.

It will be noted that while not compulsory for it to do so,
the county board in its discretion has the power to appropri
ate more than $2,000 in any one year under sec. 83.14, Stats.,
See XI Op. Atty. Gen. 880. -

3. The third question is stated:
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"A filed a claim against the county for the loss of sheep
killed by dogs, at the same time stating that he can prove
who owns the dog that killed his sheep. Under those cir
cumstances will A be obliged to proceed against the owner
of the dog to collect damages, or will the county be obliged
to pay A first and then proceed to collect damages from B,
the owner of the dog?"

Claims of this nature are filed with the county board un
der the provisions of sec. 174.11, Stats. There is no re
quirement, however, that the claimant is first obliged to
proceed against the owner of the dog, where the claimant
knows the owner. In fact the language used in the statute
leads to quite the contraiT conclusion. The claimant is
entitled to the full amount of his claim only where he furn
ishes to the county board "conclusive evidence as to the
ownership of the dog or dogs doing the damage." Further
more, when such a claim is allowed, it works an assign
ment to the county of the cause of action which the claim
ant may have had against the owner of the dog. Subsec.
(1), sec. 174.12, Stats.

4. The fourth question is stated:

"The chairman of a certain township is also a school dis
trict clerk. Upon a petition being presented to him as
chairman of the town to detach certain land from an ad
joining school district and attach to the district to which
"he is clerk, is it proper for him to act as chairman of the
town and also school district clerk? In this instance it
happens that two members of the town board are also mem
bers of the same school board."

Sec. 40.30, subsec. (2), Stats., confers upon the town
board the power to alter school districts. No territory may
be detached from a district unless by the same order it is
attached to another district. "Whenever an alteration is
contemplated, the town board is required to give at least
five days' notice in writing to the clerk of each district to
be affected of the day, hour, and place it will be to decide
upon the proposed changes. Each district clerk is required
immediately to notify the other members of his board.

In view of the provisions of the above cited statute, the
question naturally occurs as to whether the offices of town
chairman and school district clerk are incompatible on ac
count of conflicting duties.
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The only duty which the statute expressly imposes on the
district clerk is to notify the other members of his school
board of the notice given him by the town board. The per
formance of this duty does not involve the exercise of dis
cretion and, accordingly, would not seem to be in conflict
with the performance by him of his duties in his capacity
as a member of the town board.

The statute does not expressly impose any other duties
on the members of the district board. Yet it would seem
that the only purpose of requiring the notice to be given
to all members of the district board is to give them an op
portunity to represent the interests of their school district
at the hearing before the town board. If it is the duty of
the school clerk, as a member of the district board, to repre
sent his school district before the town board, then it would
seem that such duty would be in conflict with his duties as
town chairman on the same subject matter. However, be this
as it may, the question of whether the offices of town chair
man and school district clerk are compatible appears to be
settled in the affirmative by two prior opinions of this of
fice XIII Op. Atty. Gen. 493, ruling that the offices of town
chairman and school director of the district are compatible,
and V Op. Atty. Gen. 852, ruling that the offices of town
clerk and school district clerk are compatible.
The further question occurs as to whether the factor of

the town chairman's being a resident of the district to be
affected by the alteration gives him such a personal inter
est in the subject matter before the town board as disquali
fies him from acting as a member thereof. We think this
is answered in the negative, on the ground that the factor
mentioned is too remote to be considered as a disqualify
ing interest. See EdwctTd E. Gillen Co. v. Mihvaukee, 174-
Wis. 362.

The fourth question is answered in the affirmative.
FCS
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Corporations—Amendment to articles of incorporation
providing that when preferred stock is called in it shall be
canceled but additional preferred stock in lieu thereof may
from time to time be issued, aggregate amount outstanding
at no time to exceed amount authorized, does not increase au
thorized capital stock; no fee for increase of capital stock
is required to be paid.

November 12, 1929.

Theodore Dammann,

Secretary of State.

You say the Wausau Citizens Loan and Investment Com
pany submitted for filing an amendment to its articles of in
corporation, which included the following:

"Such preferred stock when called in shall be canceled
but additional preferred stock in lieu thereof from time to
time thereafter be issued the aggregate amount outstand
ing at no time to exceed the amount here authorized."

I note in your letter of October 11 to the company that
after quoting that provision in the proposed amendment,
you say:

"This is not permissible under our laws. Additional
preferred stock can only be provided for by an amendment
to the articles of incorporation."

You also enclose letters from the attorneys for the com
pany in which they insist upon their right to file this as an
amendment to their articles without paying any fee for ad
ditional capital stock.

Sec. 180.02, subsec. (1), Stats., specifies what the articles
of incorporation shall provide, and par. (d) requires them
to specify the capital stock, the number of shares and the
amount of each share.

Subsec. (3), par. (b), requires a filing fee of twenty-five
dollars for the articles and ten dollars for each amendment
and one dollar for each one thousand dollars of its author
ized capital stock in excess of twenty-five thousand dollars.

Sec. 182.08 authorizes a diminishing of the capital stock
of any corporation.

Sec. 180.06, subsec. (3), prohibits any corporation from
transacting business until one-half of its capital stock has
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been subscribed and one-fifth of its authorized capital stock
paid in.

It will be noticed from these several provisions that the
stock payment, both for the original articles and for amend
ments, is one dollar for each one thousand dollars of its au

thorized capital stock and the corporation can do business
with only one-half of its capital stock subscribed and only
one-fifth of its authorized capital stock paid in. When that
fee has been paid on its whole authorized capital stock, it
could issue such stock from time to time as it sees fit with
out even notifying the secretary of state.

Under this provision in the amendment to the articles of
incorporation, the statute says that when preferred' stock
is called in it shall be canceled but additional preferred stock
in lieu thereof from time to time thereafter may be issued
up to the amount of the authorized stock.

That could be done without any such provision in the
articles, just the same as though it had not been issued, for
it could be issued at any time up to the amount of the au
thorized stock. The confusion here may have been caused
by using the words "when called in," but I think it clearly
refers to the certificates of stock and, when they are so called
in and canceled, the corporation would be in the same con
dition with reference to its authorized capital stock as it
would be if it had not issued them; so I do not see that the
state is interested in either situation so long as the corpora
tion keeps within its authorized capital stock and does not
get below the amount required to be subscribed and paid in
under the provisions of sec. 180.06, (3). Therefore I do not
think any additional stock fee is required to be paid under
the provisions of this amendment, because at no time could
stock be issued in excess of the authorized capital stock.
TLM

39
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Bonds—Counties—Municipal Borrotving—Five per cent
limitation for bonded indebtedness of county is aggregate of
values as fixed by local boards of review in towns, cities and
villages.

November 12, 1929.

Grover M. Stapleton,

Distnct Attorney,

Sturgeon Bay, Wisconsin.
In answer to your letter of October 9, you are advised that

the five per cent limitation for bonded indebtedness of a
county is the aggregate of its assessed valuation as fixed by
the boards of review of the various municipal subdivisions of
the county.

TLM

Mortgages, Deeds, etc.—Chattel Mortgages—Wisconsin
Statutes—Bill No. 112, A., approved by governor and pub
lished as ch. 525, Laws 1929, was same law which legislature
passed and takes effect January 1, 1930, date prescribed in
act.

November 15, 1929.

Robert R. Freeman,

Assistant District Atto^-ney,

Milwaukee, Wisconsin.

You ask the opinion of this office on whether ch. 525, Laws
1929, relating to the filing of chattel mortgages and condi
tional sale contracts with the register of deeds, can become
effective as a matter of law. Your information is that the

bill approved by the governor was not the same as the bill
passed by the legislature. You refer to State v. Wendler, 94
Wis. 369, where the rule is stated that in order that a law
may be legally enacted it is essential that the governor shall
approve the same bill which the legislature has passed. You
also call attention to State ex rel. Pollard v. Board of Medical
Examiners, 172 Wis. 817.

The question requires an inquiry into the history of the
bill, as disclosed by the journaJs of the two houses. Leav
ing out some of the intermediate steps not deemed important
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to mention here, the history is as follows: On January 30,
1929, the bill, No. 112, A., was introduced in the assembly,
read first and second times and referred to the committee on
judiciary (A. J. 171). On March 27 substitute amendment
No. 1, A., to bill No. 112, A., was introduced (A. J. 605). On
April 11 amendment No. 1, A., to bill No. 112, A., was intro
duced (A. J. 707). On May 9 amendment No. 1, A., to sub
stitute amendment No. 1, A., was adopted; substitute amend
ment No. 1, A., as amended, was adopted; the bill, as
amended, was ordered engrossed and read a third time
(A. J. 1201). On May 16 the committee on engrossed bills
reported the bill correctly engrossed (A. J. 1287). On May
17 the committee on third reading reported the bill correct
{A. J. 1312). On May 22 the bill was read a third time
and passed (A. J. 1356). This concluded the action by the
assembly on the bill prior to its being sent to the senate.

On May 24 the senate received the bill from the assembly
(S. J. 963). On the same date the bill was read a first
time in the senate and referred to the committee on judiciary
(S. J. 964). On June 7 amendment No. 1, S., to the bill
was introduced in the senate (S. J. 1077), and on June 14
such amendment was adopted (S. J. 1146). On June 20
the bill was read a third time and concurred in as amended
(S. J. 1198). On the same date the assembly received the
bill from the senate, amended and concurred in as amended
(A. J. 1744). On June 25 the assembly nonconcurred in
amendment No. 1, S. (A. J. 1776). Finally on August 28
the senate receded from its position on amendment No. 1, S.
(S. J. 1900). On August 29 the bill was received by the
assembly from the senate (A. J. 2630). The effect was
that the senate concurred in the bill without making any
amendment to it. On September 13 the committee on en
rolled bills in the assembly reported the bill correctly en
rolled (A. J. 2751). On September 20 the bill was reported
in the assembly as approved on September 19 (A. J. 2797).
It was published on September 23. By its terms the act
is to take effect January 1, 1930.

The journals of the two houses do not disclose any irregu
larity or error in the passage of the bill. They show that
the bill was regularly passed by both houses.

An examination of other records pertaining to the bill,
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however, particularly the body of the bill, with amendments,
as contained in the bill envelopes on file in the office of the
secretary of state,, reveals that an error in fact occurred
while the bill was in the assembly but before it was up for
final passage by that body. This error occurred in the en
grossment of the bill. It is seen that the assembly adopted
substitute amendment No. 1, A., to bill No. 112, A., as
amended by amendment No. 1, A., to said substitute
amendment. The next step taken by the assembly was;
The bill, as amended, was ordered engrossed and read a third
time. Obviously the engrossed bill, in order to be in fact
correct, should have been an embodiment of the substitute
amendment plus the amendment to it—in other words, the
substitute amendment as amended. As a matter of fact
the engrossed bill was not that. The engrossed bill ivas in
fact incorrect, in that it omitted the last five of the
ten changes contained in the amendment to the substitute
amendment.

In view of this error in fact, the question arises: On
May 22, when the assembly took action on final passage of
the bill, what did the assembly pass? That the assembly
passed something does not seem to admit of doubt. The
journal shows that the bill had gone through all of the nec
essary steps, preliminary to third reading and final passage.
On May 22 the bill was ready for third reading and final
passage in regular course. It is felt that the question will
be answered by determining what it was that the assembly
had before it on May 22. With respect to the substitute
amendment, the assembly had already had that before it,
and had taken action on the same by adopting it. The next
step was to have the bill engi-ossed preparatory to being
put on its final passage. When engi'ossment had been ac
complished, that which the assembly must necessarily next
have before it was the bill, as eyigrossed. On May 22, it was
the hill as engrossed that was presented before the assembly
and which was read a third time. It is, therefore, deemed
that what the assembly had before it on May 22 was the en
grossed bill, and that it was the engrossed bill that the as
sembly acted upon and that it passed.

It is true that there was an error in fact in the engrossed
bill. Nevertheless, the assembly journal shows that the



Opinions of the Attorney General 613

V

committee on engrossed bills reported the bill correctly en
grossed, and that the committee on third reading reported
the engrossed bill correct. The journal is the official rec
ord. The official record must govern when its language is
clear, and free from doubt or ambiguity. State v. Wendler,
94 Wis. 369, 378. The record here shows that the bill was
correctly engrossed, that the engrossed bill was correct, and
that it was passed by the assembly.

That which the assembly passed—the engrossed bill—
was sent to, received by, and concurred in by, the senate.
The engrossed bill was identical with the bill that was ap
proved by the governor, and, which- was published as ch.
525.

To summarize the conclusions made: Both houses of
the legislature passed the engrossed bill. The bill which
the legislature passed was identical with the bill that was
approved by the governor. It must be said, therefore, that
the governor approved the same law which the legislature
passed.

The question which you submit is answered in the af
firmative.

FCS

Insurance—State Insurance Fund—Boards or councils
electing to insure in state insurance fund may rescind such
action.

Certificate or policy of insurance of state insurance fund
cannot be canceled by board or council during time for
which such certificate or policy was issued.

November 18, 1929.

M. A. Freedy,

Commisioner of Insurance.
You request an opinion on the following questions:

"1. Can a county, village, school district or library board
or city council rescind an action of such body to come under
the provisions of the state insurance fund as set forth in
section 210.04 so as to withdraw from' the state insurance
fund?"

"2. Can such a body cancel the certificate or policy of in
surance of the state insurance fund during the time for
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which such certificate or policy was issued, if such body can
withdraw from the state insurance fund?"

Answering- your first question: Boards or councils
electing: to insure in the state insurance fund may rescind
such action.

Sec. 210.04, Stats., provides the method whereby prop
erty of counties, cities, villages and library boards may be
insured in the state insurance fund. While the statute

contains no provisions for withdrawals from the fund, there
is nothing in the statute which indicates any intention on
the part of the legislature to make irrevocable any action to
insure in the state fund. Your department for many years
has construed the law as permitting the withdrawal from
the state insurance fund; and the practical construction by
your department is entitled to great weight. Marinette,
T. & W, R. Co. V. Railroad Comm., 195 Wis. 462, 465. Your
departmental construction, together with the absence of
anything in the statute to indicate that an election to come
under the state insurance fund is irrevocable, compels the
conclusion that withdrawals are permissible. It is unnec
essary to add, of course, that the withdrawal must be made

by formal action of the body having authority in the first
instance to insure in the state insurance fund.
Answering your second question: The certificate or

policy of insurance of the state insurance fund cannot be
canceled by a board or council during the time for which
such certificate or policy was issued.

Subsec. (4), sec. 210.04, Stats., expressly provides that
insurance "policies in force on said date of the passage of
a resolution to insure in the 'state insurance fund,* shall re
main in force until terminated, as provided in such policies."
It is only fair, therefore, that policies issued by the state in
surance fund should likewise remain in force until their ex
piration by the terms of the policy when a council or board
elects to withdraw from the state insurance fund
ML
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Public Officers—County Treasurer— subsec. (8),
sec. 59.20, Stats., as amended by eh. 287, Laws 1929, county
treasurer retains ten per cent of moneys for fines received
by him on or after July 14,1929; he retains two per cent of
such moneys received by him prior to July 14, 1929.

November 18, 1929.

Solomon Leyitan,

State Treasurer.

In your letter of November 1 you refer to subsec. (8),
sec. 59.20, Stats. 1927, which provides that the county
treasurer shall

"Retain two per cent for fees in receiving and paying into
the state treasury all moneys received by him for the state
for fines and penalties, and retain such other fees for re
ceiving and paying money into the state treasury as are
prescribed by law."

You call attention to ch. 287, Laws 1929, published July
13, 1929, and by its terms effective upon passage and publi
cation, which amends the above quoted provision so that
the county treasurer retains ten per cent, instead of two
per cent.

Your question is stated:

"Under ch. 287 will the county treasurer retain ten per
cent of fines and penalties paid to him or that should have
been paid to him before July 13, or shall the old law, that is
two per cent, apply on all fines that should have been paid
in to the county treasurer before July 13, and the ten per
cent apply on all fines that should have been paid in to the
county treasurer after July 13, the date on which ch. 287
went into effect."

It is noted that the provision in question authorizes the
county treasurer to retain the specified amount on moneys
received by him. The amount authorized to be retained is
for fees in receiving and paying such money into the state
treasury. The answer to the question submitted is stated
as follows: The county treasurer is entitled to retain two
per cent of the moneys for fines and penalties received by
him on or prior to July 13, 1929. He is entitled to retain
ten per cent of any such moneys received by him on or after
July 14, 1929.
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The reason for stating- July 14 (instead of July 13) as
the beginning date for the application of the amendment
added by eh. 287, La-ws 1929, is this: Ch. 287 provides that
it shall take effect "upon passage and publication." It was
published on July 13, 1929. A law takes effect the day
after publication if it says "upon passage and publication."
X Op. Atty. Gen. 1099. Accordingly ch. 287 took effect on
July 14, 1929.

FCS

BHdges and Highways—Counties—Traffic Ordinances—
Under sec. 85.84, Stats., county may enact highway traffic
ordinance in strict conformity with state traffic law and im
posing same penalties.

November 18, 1929.
John A. Markham,

District Attorney,
Independence, Wisconsin.

You ask whether a county board has power to enact an
ordinance regulating highway traffic, imposing fines for vio
lations.

The answer depends upon the construction to be given
to ch. 454, Laws 1929, popularly known as the uniform traf
fic code. Ch. 454 amended ch. 85, Stats. 1927, so as to pro
vide a more comprehensive set of state regulations cover
ing highway traffic then previously existed. Among other
things ch. 454 repealed subsec. (1), sec. 85.16, Stats. 1927,
but created a new section, 85.84, in substantially similar
language. New sec. 85.84 provides in part that it

"* * * shall not "prohibit any local authority
from passing any ordinance, resolution, rule or regulation
in strict conformity ivith the provisions of this chapter and
imposing the same penalty for a violation of any of its pro
visions."

Ch. 454 also created a new sec. 85.85, which provides;

"POWERS OF LOCAL AUTHORITIES. Local authorities, ex
cept as expressly authorized by the provisions of this chap
ter, shall have no power or authority to enact or enforce any
rule, ordinance, or regulation contrary to the provisions of
this chapter."



Opinions of the Attorney General 617

Gh. 454 also created a new sec. 85.86, which provides;

"uniformity of interpretation. This act shall be so
interpreted and construed as to effectuate its general pur
pose to make uniform the traffic law of this state and of all
local units of government."

It is noted that the above quoted provisions employ the
term "local authorities." New sec. 85.10, subsec. (20),
defines that term as follows:

"local authorities. Every county hoard, city council,
town or village board or other local board or body having
authority to adopt traffic regulations under the constitution
and laws of this state."

Ch. 454 also created a new sec. 85.91, relating to penal

ties in which all of the offenses against the state regulations
are denominated misdemeanors. All of the penalties in
volve fines, and some involve imjn'isonment in addition.
Under the earlier statute, which was substantially simi

lar to that portion of new sec. 85.84 above quoted, two prior
opinions of this office ruled that municipalities are given
power to pass ordinances embodying the same regulations
and the same penalties as those prescribed by the state traf
fic law, and none other. IV Op. Atty. Gen. 838, XIV Op.
Atty. Gen. 140. In IV Op. Atty. Gen. 838, it was said:

"Sec. 1636—55, as amended by ch. 511, laws of 1915, pro
vides that the provisions of law relating to the regulation
and operation of automobiles shall be uniform in operation
throughout the state, etc., and further provides that no
city, village, county, town, park board or other local au
thorities shall be prohibited from passing any ordinance,
resolution, rule or regulation in strict conformity with the
provisions of sees. 1636—47 to 1636—57, inch, imposing
the same penalty for a violation of any of the provisions of
said section, where such violation occurs within such city,
county, town or village.
"The purpose of this section is to make the rulings and

regulations relating to the operation of automobiles uni
form throughout the state so that a person traveling from
one part of the state to another has knowledge of the regu
lations with which he must comply.

"It was further recognized that in cities and villages
these regulations must be enforced by municipal authori
ties and that more diligence would be exercised in their en-
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forcement if prosecutions could be had under municipal
ordinances and the fines turned into the municipal treas
uries. It ivas thus specifically provided that tmmicipalities
might pass ordinances embodying exactly the same regula
tions and penalties as those prescribed by statute, and none
othei\" (Italics ours.)

It would seem that the above quoted remarks are equally
applicable here.

It has not been overlooked that subsec. (11), sec. 59.07,
Stats, expressly confers upon county boards power to

"Enact ordinances or by-laws regulating traffic of all
kinds on any highway, except street or interurban railways,
in the county which is maintained at the expense of the
county and state, or either thereof; declare and impose for
feitures, and enforce same against any person for any vio
lation of such ordinances or by-laws; provide fully the
manner in which forfeitures shall be collected; and provide
for the policing of such highways and to provide for what
purposes all forfeitures collected shall be used."

It is noted that subsec. (11), sec. 59.07, employs affirm
ative language. New sec. 85.84, on the other hand, em
ploys negative language—it merely provides that it "shall
not prohibit" etc. It might be argued therefore, that sec.
85.84 does not contain any grant of power to local authori
ties to enact highway traffic ordinances. ■ If this argument
be sound, than it would follow that, in so far as counties are
concerned, subsec. (11), sec. 59.07 is the exclusive statute
granting power to enact highway traffic ordinances. The
difficulty with looking to subsec. (11), sec. 59.07 for the
power of the county in the premises is that to do so leads
to what seems an irreconcilable conflict. To explain: It
seems plain that the penalty power gi-anted to the county
by subsec. (11), see. 59.07, is to impose forfeitures only. It
seems plain that the penalties imposed by the state traffic
law, new sec. 85.91, are not forfeitures. That this last
statement is correct is at once seen by comparing the char
acter of the penalties prescribed by new sec. 85.91 with the
definition of "forfeiture" as contained in sec. 288.01, Stats.
It seems plain that the state traffic law, new sec. 85.84, pro
hibits a county or other local authority from enacting an
ordinance which imposes any penalties different from those
imposed by the state law. Therefore, acting under subsec.
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(11), sec. 59.07, as its authority, the county could not en
act a highway traffic ordinance that it could enforce. The
state traffic law, new sec. 85.84, would operate to prevent
the county from imposing the only penalty that subsec.
(11) of sec. 59.07 authorized it to impose. It is felt that
the legislature did not intend any such unfortunate results.

It is manifest from its above quoted provisions that the
intent of the state law is to make uniform the traffic law

of the state (ind of all local units of government. It is,
therefore, felt that the legislative intent will be carried out
by construing new sec. 85.84 as granting power to the coun
ty to enact a highway traffic ordinance in strict conformity
with the provisions of the state traffic law and imposing
the same penalties. Such a construction harmonizes with
the two prior opinions of this office, above cited. XIII Op.
Atty. Gen. 298, in so far as it conflicts with the present
opinion, must be considered overruled.

FCS

Elections—Stickers—Sec. 5.28, Stats., provides when
election officials shall make use of "stickers" or "pasters."

Notwithstanding sec. 6.23, subsec. (11), Stats., electors
may make use of "stickers" or "pasters" under provisions
of sec. 6.22 (1) (b), indicating name of candidate not ap
pearing on ballot and whom electors desire to vote for.

November 19, 1929.
Theodore Dammann,

Secretary of State.
In your letter of the 11th inst. you say:

"For guidance in revising election methods of Wisconsin,
soon to be issued by this department, we shall be pleased
to have your latest ruling on the question of the use of
'stickers' by candidates, electors and officials who print
and distribute the ballots.
"The supreme court ruling in Tank v. Anderso7i, 191 Wis.

538, appears to give a new construction to sees. 5.28 and
6.23 (11) and is of great interest in connection with the
several opinions of your department, cited in XI Op. Atty.
Gen. 635."

Sec. 5.28, Stats., prescribes when "stickers" (there called
"pasters") shall be placed on official ballots by election of-
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ficials prior to delivery of such ballots to electors for the
latter's use in voting. This shall be done only in cases
specified in such section, viz., of declination, death or per
manent removal of nominees after the ballots are printed
and before election, and when "pasters" containing the
names of any nominees to fill vacancies thus occurring are
furnished to election boards, as in said section provided.
The section provides that such "pasters" " * * *
shall be pasted upon each of the official ballots by the ballot
clerks, before signing their initials thereon and delivering
them to voters." It will be observed that this section cov

ers those cases in which election officials shall make use of
"stickers" or "pasters."

In addition to the foregoing, the legislature has in no
uncertain language, by the enactment of sec. 6.23, subsec.
(11), Stats., provided:

"No pasting names over a ticket or over any names there
on shall be allowed and no names so pasted shall be counted
except as provided in section 5.28."

However, in 1907 (after the enactment of sec. 6.23 (11),
Stats., quoted above) the legislature amended sec. 6.22 (1)
(b) (then sec. 37, Stats.) so as to read:

"If the voter does not wish to vote for all the candidates
nominated by one party, he shall mark his ballot by making
a cross or mark in the square at the right of the name of
the candidate for whom he intends to vote or by inserting
or writing in the name of the candidate."

In the case of State ex rel. Tank v. Anderson, 191 Wis.
538, the court held:

"It is the duty of the court to give the statutes such con
struction as will give force and effect to all provisions there
of ; and if there is a conflict between provisions of the stat
utes, the amendment containing the latest expression of the
legislative will must control." (Syllabus 4.)

In the same case the court also held, p. 543, that

"Notwithstanding, sec. 6.23 (11), Stats., prohibits the
pasting of names on the printed ballot, sec. 6.22 (1) (b),
subsequently enacted, provides that an elector may insert
or write in the name of a candidate not appearing on the
ballot, and the prohibition against the use of stickers is con-
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strued to apply only to election officials charged with the
preparation and distribution of ballots, and not to pr-event
a voter from using a sticker to vote for a candidate 2vhose
name is not on the ballot."

Thus it will be seen that "stickers" or "pasters" shall be
used by election officials, as provided for in sec. 5.28, Stats.,
before official ballots are handed to the voter for his use,
but that such "stickers" or "pasters" may be used by the
voters in accordance with sec. 6.22 (1) (b) for the purpose
of "inserting" the name of a candidate not appearing on
the ballot and whom the voter desires to vote for.
Any previous opinions of this department holding in con

flict anything said herein are hereby overruled.
HAM

Counties—Courts—County Judge—Municipal judge does
not come within provisions of sec. 59.15, Stats. He is not
county officer, but is judicial officer and, unless forbidden by
law, his salary may be increased or decreased during his
term.

Neither constitutional provision (sec. 26, art. IV) nor
statutory provision (sec. 59.15 (1)) governs any changes
which may be made in his salary.

Salary of county judge is governed by provisions of sec.
59.15 (1) and may be increased or decreased as in such sec
tion provided.

Public officer (which includes both municipal judge and
county judge) takes his office cum onere and when his du
ties are increased he is entitled to no compensation on ac
count thereof, unless specific statutory provision is made
therefor.

November 19, 1929.

John P. McEvoy,

Assistant District Attorney,

Kenosha, Wisconsin.
In your letter of the 18th inst. you say:
The last legislature made some pronounced changes in

our local courts and increased the jurisdiction of the muni
cipal court to $50,000 in civil matters and gave it juris
diction of all criminal matters except first degree murders.

L.
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The county court jurisdiction was also raised to give it
concurrent jurisdiction with the municipal court in the
same degree as the municipal court hereinbefore described,
and it was made from a part time into a full time court by
that act.

You then propound the following questions upon which
you desire an opinion from the attorney general:

FIRST question : May the county board increase, or de
crease, the salary of the municipal judge after, and at any
time during his term, or do the provisions of sec. 59.15 of
the statutes apply to a municipal court?
second question: The legislature having greatly in

creased the powers, jurisdiction and duties, of the county
court and having made it a full time court instead of a part
time court and not having provided any increase in salary,
may the county board during the present term of the county
court increase the salary of the county judge, commensurate
with the increased duties and responsibilities notwithstand
ing the provision of sec. 59.15?
answer to first question: The judge of the munici

pal court of your county does not come within the provisions
of sec. 59.15, Stats., which prescribes that:

"The county board at its annual meeting shall fix the an
nual salary for each county officer, including county judge,
to be elected during the ensuing year and who will be en
titled to receive a salary payable out of the county treasury.
The salary so fixed shall not be increased or diminished dur
ing the officer's term, and shall be in lieu of all fees, per diem
and compensation for services rendered, * *

The municipal judge of Kenosha county is not a county
officer. It matters not that his activities are territorially
coincident with Kenosha county or that his salary is paid
from the county treasury. One of the constituent elements
of a county officer is that he shall execute some of the func
tions of county government. The functions of a judge,
such as a municipal judge, are judicial, only. He is a ju
dicial officer. Milwaukee County v. Halsey, 149 Wis. 82,
91; State ex rel. Bimier v. Buer, 174 Wis. 120, 128; State

ex rel. Gubbvns v. Anson, 132 Wis. 461, 474.

From a reading of the statute above quoted (sec. 59.15
(1)) it will be observed that the only public officers men-
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tioned therein are county ofRcers, "including county judge."
Our court in the above cases of Mihvaukee County v. Hal-
sey and State ex rel. Binner v. Buei% has held that a muni
cipal judge is not a county officer, and needless to say,
neither is he the county judge. Consequently, the munici
pal judge does not come within provisions of that section.

Nor is the municipal judge of said county subject to the
provisions of sec. 26, art. IV, Wis. Const, because he is not
paid his salary out of the state treasury. Sieb v. Racine,
176 Wis. 617, 624-625.

Notwithstanding the public policy which prompted the
constitutional provision (sec. 26, art. IV) and the statutory
provision (sec. 59.15 (1)) it .seems to be generally recog
nized that, unless forbidden by law, the salary of a public
officer (and your municipal judge is such an officer) may
be changed from time to time even during the continuance
of his term. Sieb v. Racine, 176 Wis. 617, 624-625; 2 Mc-
Quillin, Mun. Corp. (ed. 1) sec. 528; State ex rel. Martin v.
Kalb, 50 Wis. 178; Kollock v. Dodge, 105 Wis. 187.

With no constitutional or statutory inhibition against

the same, we conclude that the county board of Kenosha
county may, at any annual meeting, increase or decrease
the salary of the municipal judge of that county, and your
first question is answered accordingly.
ANSWER TO SECOND QUESTION: With respect to the power

of your county board to either increase or decrease the sal
ary of your county judge, you are advised that he comes
within the provisions of sec. 59.15, Stats., and his salary
may be neither increased nor decreased, except as is therein
provided, notwithstanding the provisions of ch. 422, Laws
1929, conferring civil and criminal jurisdiction on the coun
ty court of Kenosha county, thereby increasing his powers
and duties.

Not infrequently it is argued that when additional duties
or powers are conferred upon public officers they are en
titled, as a matter of right and law, to additional compensa
tion on account thereof. However, it is a cardinal rule of
law that when the duties of public officers are increased they
are entitled to no compensation on account thereof, unless
specific statutory provision is. made therefor. A public of
ficer, such as the county judge of Kenosha county, takes his
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office cum onere and if the statute prescribing additional
duties upon such an officer is silent upon additional com
pensation for the performance of such added duties, the of
ficer receives none. What the statute provides, he re
ceives, and nothing else. Henry v. Dolen, 186 Wis. 622, 624.
As a particular instance of increased duties of a public

officer and granting extra compensation for the perform
ance of the same, we cite the case where the duties of a

judicial officer, functioning as juvenile judge, are added to
the duties of judges of courts of record with a specific stat
utory provision authorizing county boards to make an ap

propriation of extra compensation for the benefit of and
payable to that particular judge who may be designated to
perform the judicial duties devolving upon a judge of the

juvenile court. We refer to the provisions of sees. 59.08
(6) and 48.01 (1) Stats. The latter section was repealed
by ch. 439, Laws 1929, and by the same chapter, re-enacted
as sec. 48.01 (2), Stats.

HAM

Bridges and Highways—On discontinuance of highway,
land reverts to original owners or those claiming under him.

November 20, 1929.
Earl F. Buelow,

District Attorney,
Racine, Wisconsin.

In your letter of November 6 you submit the following
question:

"When, by competent authority, a road is vacated and dis
continued as such, in whom does the right to possession of
the land vest?"

The answer is that the right to possession of the land on
which the old road was located is vested in the owners of

the land. When a highway is discontinued the land on

which the highway was located reverts to the original owner
or those claiming under him. Gardiner v. Tisdale, 2 Wis.
153, 194-195; Kimhall v. City of Kenosha, 4 Wis. 321, 330-
331. See also Burbach v. Schiveinler, 56 Wis. 386, 391 and
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Paine Lumber Co. v. City of Oshkosh, 89 Wis. 449, 456.
See also XI Op. Atty. Gen. 424, 426, where it is said that a
highway which has been discontinued may be closed to
travel "by the owners of the land on which the old road was

located."

FCS

Bridges and Highivays—Law of Road—County highway
commissioner has no authority to grant permit for opera
tion of vehicle having total outside width in excess of eight
feet. He does have authority, under sec. 85.53, whenever
it is necessary to transport single article which cannot rea
sonably be divided and which exceeds maximum permissi
ble weight or dimensions, to issue special permit for single
trip. Vehicle operating under such permit may have total
outside width in excess of eight feet.

November 20, 1929.
James R. Durfee,

District Attorney,
Antigo, Wisconsin.

You state that a logging contractor has asked the high
way commissioner of Langlade county to issue a permit al
lowing him to haul loads over the state and county trunk
highways in the county in trucks having a total outside
width of ten feet. You ask whether the county highway
commissioner has authority to do this.
The provisions of sec. 85.45 and 85.53, Stats., both cre

ated by ch. 454, Laws 1929, effective November 4, 1929, re
quire an answer in the negative.

Subsec. (2), par. (a), sec. 85.45 provides that no vehicle
including any load thereon shall exceed "a total outside
width of eight feet," with certain exceptions not pertinent
here, and further provides that the limitations as to the
size of vehicle stated in sec. 85.45 "shall not apply * » ♦
to those vehicles operating under special permits issued in
accordance with section 85.53."

Turning to sec. 85.53, the following provisions relating
to special permit are found: Subsec. (1) provides that
whenever it is necessary to transport a single article which

40
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cannot reasonably be divided and which exceeds the maxi
mum permissible weight or dimensions or both, the same
shall be done only after the issuance of a special permit for
a single trip designating the loads to be transported, "pur
suant to authority granted in this section." Subsec. (2)
confers upon certain officers, including the county highway
commissioner, authority to grant such special permits for
the moving of any such single article.

It is seen that subsec. (2) (a), sec. 85.45, prescribing the
maximum outside width of a vehicle at eight feet, does not
authorize the granting of a permit for the operation of a
vehicle in excess of eight feet in width. It merely relieves
from the specified maximum of eight feet vehicles operat
ing under a special permit issued in accordance with sec.
85.53.

The conclusion may be stated thus: The county high
way commissioner has no authority to grant a permit for
the operation of a vehicle having a total outside width in
excess of eight feet. He does have authority, under sec.
85.53, whenever it is necessary to transport a single article
which cannot reasonably be divided and which exceeds the
maximum permissible weight or dimensions, to issue a
special permit for a single trip. A vehicle operating under
such permit may have a total outside width in excess of
eight feet.

FCS

Civil Service—Civil service specifications are not applic
able to two engineers of industrial commission formerly ex
empt from civil service until bureau of personnel estab
lishes classifications and salary ranges for such engineers.
Bureau of personnel has no legal right to refuse to cer

tify to secretary of state increased salaries granted employes
formerly exempt from civil service whose positions have
not yet been classified under provisions of sec. 16.105, Stats.

November 21, 1929.

F. M. WiLCOX, Chainruin,
Inditstrial Commission.

In your letter of October 22 you state that the bureau of
personnel has refused to certify increased salaries voted to
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certain employes of your commission formerly exempt from
civil service, among- these employes being: a building en
gineer and an electrical engineer. You ask the following
question:

'"1. Are the civil service specifications applicable to the
two engineers in the absence of affirmative action on the
part of the bureau of personnel to adopt such specifica
tions, under the provisions of sec. 16.105?"

The engineers were appointed pursuant to subsec. (7) of
sec. 34.02, Stats. 1927; sec. 34.08, Stats. 1927, provided
that persons appointed pursuant to this subsection "shall be
exempt from the operation of chapter 16 of these statutes."
Sec. 34.08 was repealed by ch. 465, Laws 1929, which also
enacted par. (c), subsec. (2), sec. 16.09, which provides:

"All employes heretofore exempt who by this act are
brought under said chapter 16 shall be given a civil service
status without examination, provided that they file an ap
plication and a history of their employment with the per
sonnel board within two months after the effective date of
this paragraph."

The civil service specifications serve merely to establish
qualifications for, and outline duties of, positions which have
been classified. The classification of positions is a pre
liminary step in the establishment of salary ranges; and
until a salary range has been established for a certain po
sition, no civil service specifications can be applicable. Un
til, therefore, the bureau of personnel establishes classifi
cations and salary ranges for the engineers formerly ex
empt, civil service specifications have no application.
You also ask the following question:

"2. Has the bureau of personnel the legal right to refuse
to certify to the secretary of state increased salaries granted
employes formerly exempt from civil service whose positions
have not yet been classified under the provisions of sec.
16.105?"

The bureau of personnel has adopted the following reso
lution:

"The board voted to continue effective the present sala
ries of all positions made subject to chapter 16, by the laws
of 1929 until salary ranges are established according to the
provisions of the statute."
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This resolution is obviously not the establishment of a
salary range; it is merely an attempt to continue present
salaries pending the establishment of salary ranges accord
ing to statute. The difficulty is, of course, that the bureau
of personnel has only such powers as are granted by stat
ute. Subsec. (2), sec. 16.105, enacted by eh. 465, Laws
1929, provides:

"The director, after a public hearing, with the advice and
approval of the personnel board, shall establish and main
tain standard salary ranges for all positions and employ
ments in the state service to which this chapter applies.
*  * * The salary of no person holding any such posi
tion or employment shall be certified by the director, un
less such salary conforms to and is within the salary range
established under the provisions of this subsection."

Clearly it is the duty of the bureau of personnel to es
tablish salary ranges after public hearing; and after the
establishment of such salary ranges, the director must re
fuse to certify a salary unless it is within the salary range.
If no salary range has been established for a particular po
sition, the director has no authority to refuse to certify the
salary for the person holding such position. The argument
that the director has the right to refuse to certify an in
crease in salary for a person holding a position for which
no salary range has been established, cannot be made with
out contending that it is illegal for the director to certify
any salary whatever for such person; and certainly it was
not the intention of the legislature to permit such an ab
surdity. The only logical construction of the statute is that
until the bureau of personnel has established a salary range
for a position, the director has no authority to refuse to
certify increases in salary for a person holding that posi
tion.

ML
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Taxation—Tax Sales—When provisions of sec. 75.34,
subsec. (2), Stats., have been fully complied with, county
treasurer directed by county board to make transfer of tax
certificates therein mentioned should comply with direction
in absence of issuance of some order of court of competent
jurisdiction enjoining and restraining compliance with or
der of county board in premises.

November 22, 1929.

A. M. Sabin,

District Attorney,
Hayward, Wisconsin.

In your letter of the 20th inst. you state:

"I enclose my official opinion given upon request of the
county treasurer as to her duty in regard to turning over
tax certificates sold by the county board.
"The county treasurer now asks me to request your

opinion upon the subject.
"The facts are stated in the treasurer's request and my

opinion."

Your opinion addressed to Mrs. Ola F. Frets, county
treasurer of Sawyer county, is as follows;

"Following is requested opinion in regard to your duty
in the matter of sale and transfer of tax certificates to Wise
Brothers and Beaudette by the county board of Sawyer
county:

"Section 75.34 authorizes the county board to sell county
owned tax certificates for less than face value.

"Section 75.35 provides that the county board may by
order authorize the county treasurer to transfer tax cer
tificates so sold.
"The facts seem to be that the certificates in question

were sold to Wise Brothers and Beaudette and that you have
been authorized by the county board to transfer the same in
accordance with said sale.

"It is my opinion that you are justified in making the
transfer authorized and are fully protected against any ac
tion in damages for so doing.
"The action that has been commenced does not enjoin

you from making this transfer; however, it is a notice to
you that the action of the county board in making the sale
of the certificates above referred to is to be questioned in
court and if you are satisfied that the court will annul the
sale of the certificates above mentioned you have the right
to withhold delivery of the same.
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"If the court should hold the sale was properly made in
accordance with law, I think you would be liable for any
actual damages that would arise from your action in with
holding the certificates.
"Of course I cannot give you an opinion upon what the

decision of the court will be.
"Yours truly,

A. M. Sabin
District Attorney
Sawyer County."

In the letter of the county treasurer of Sawyer county

under date of November 23, 1929 such officer requests your
opinion and states as follows:

"Yesterday, November 15th, Mr. John La Valle, under-
sheriff served me with a summons which reads as follows:
(Here follows what purports to be a verbatim copy of

the summons in an action in the circuit court for Sawyer
county, wherein the plaintiff is designated as "C. J. Wood,
a resident, voter and taxpayer in and of Sawyer county,
Wisconsin, in behalf of himself and other similarly inter
ested. The defendants named in the summons are the fol
lowing :
"Sawyer county, a municipal corporation, Ola F. Frets,

County Treasurer of Sawyer County, and Wise Brothers and
Beaudette, Inc., a corporation.")

It does not appear that any other papers accompanied the
service of the summons aforesaid, but in the letter from
said county treasurer addressed to you, she states:

"I am informed verbally that this notice is to prevent me
from turning county held tax certificates, sales of 1928 and
1929 over to Wise Bros, and Beaudette. These tax certifi
cates cover the Wise subdivisions and were assigned to Wise
Bros, and Beaudette by a resolution of the county board,
November 12, 1929. I ask that you give me a written
opinion as to whether it is my official duty to surrender the
aforementioned certificates to Wise Bros, and Beaudette or
if I shall hold them until the court orders me to surrender
them."

Accompanying the foregoing is nothing from which we

may ascertain whether or not the provisions of sec. 75.84,
subsec. (2), Stats., have been complied with, and in this
opinion we must assume that in the proceedings of the
county board, including its direction to assign said cer-
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tificates to Wise Bros, and Beaudette, all of the require
ments of that section of our statutes were fully complied
with. The section under consideration reads as follows:

"No county board shall, at any session thereof, sell, con
vey or transfer, or order or direct the sale, conveyance or
transfer of any tax certificates owned or held by the county
at less than the face value thereof unless such board shall
have previously directed the county clerk to give notice of
their intention so to do by publication thereof for four suc
cessive weeks in some newspaper published in the English
language in such county and having a general circulation
therein, and such notice has been so given. Any and all
sales, conveyances or transfers of such tax certificates shall
be null and void."

So much of sec. 75.35 as has any bearing upon the ques
tion here under consideration, reads as follows:

"The county board may, by an order to be entered in its
records prescribing the terms of sale, authorize the county
clerk or the county treasurer to sell and assign the tax cer
tificates held or owned by the county, * * *"

Assuming, therefore, that all of the requirements of said
sees. 75.34 (2) and 75.35, Stats., were fully complied with
in the proceedings for the sale of said certificates, you are
advised that the sale thereof is perfectly valid and the order
of the county board directing the transfer by assignment of

said certificates is in all things legal and the direction of
the county board should be complied with by the official
directed in the premises, save and except that compliance
therewith has been enjoined or restrained by an order of
some court of competent jurisdiction. From the papers
submitted, we assume that no such injunctional order has
actually been issued, and until so issued, we believe that the
duty of the county treasurer continues under the order and

direction of the county board.
HAM
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Corporations—Investment Associations—Certain associ
ation held to be investment association and subject to provi
sions relating to foreign building and loan associations so
far as applicable.

November 23, 1929.

C. F. SCHWENKER,
Commissioner of Banking.

You state that the Fidelity Investment Association of
Wheeling, West Virginia, has applied to you for admission
to do business in this state, and you ask for an opinion
whether they come under the supervision of your depart
ment, and what they would be required to do to be so ad
mitted.

An examination of the papers and records submitted
indicates that the association is an investment association

within the meaning of sec. 216.01, Stats. This chapter pro
vides specifically that the provisions of ch. 215, relating to
foreign building and loan associations are to govern invest
ment associations in so far as they can be made applicable to
the supervision, control and conditions under which such
association may be permitted to do business in this state.

Sees. 215.38 to 215.47 are the sections of ch. 215 regulat
ing foreign building and loan associations, and are to be
taken as your guide in determining upon the supervision,
control and conditions under which this applicant should be
admitted by your department.

See XIV Op. Atty. Gen. 137.
ML
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Public Officers—District Attorney—Sec. 59.49, Stats.,
restricts district attorney from concerning himself as at
torney or counsel for either party other than for state or

county in any civil action depending on same state of facts
upon which any criminal prosecution commenced but un
determined shall depend; under that section restriction ap
plies only in situation specifically mentioned therein.

November 25, 1929.

Frank B. Keefe,
District Attorney,

Oshkosh, Wisconsin.
In your letter of the 18th inst. you enclose a copy of com

plaint in an action for libel and slander in which you have
been asked to appear on behalf of the defendant.

You state that this action was commenced November 15,

1929, and that there is no criminal prosecution now pend
ing in reference to the facts set forth in such complaint.

You state further that you have carefully considered the
question of the propriety of the appearance of yourself or
of your assistants in this civil case on behalf of the defend
ant and that you are of the opinion that there is nothing in
sec. 59.49, Stats., which restricts such appearance, but that
you have withheld formal appearance in the action pend
ing submission of the question to the attorney general.
The section of the statutes to which you refer (sec. 59.49),

so far as the same is here material, reads as follows:

"No district attorney shall * * * be concerned as at
torney or counsel for either party other than for the state
or county, in any civil action depending upon the same state
of facts upon which any criminal prosecution commenced
but undetermined shall depend; * * *"

We have searched, but have been unable to find, any
other statutory restrictions covering the question submitted,
and we do not hesitate, therefore, to advise you that if the
facts in the instant situation do not bring you within the
provisions of said sec. 59.49, Stats., you are at liberty to
exercise your own judgment of the propriety of your ap
pearing for the defendant in the instant case, without fear

of just criticism therefor.
HAM
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Bridges and Highways—Snow Fences—Cr'miml Law—
Peace bond can be demanded under ch. 362, Stats., from
person making threat upon condition that constitutes per
formance of legal duty.

Erection of snow fence pursuant to subsec. (3a), sec.
82.06, Stats., is valid exercise of police power of state.

November 25, 1929.

Jerome V. Ledvina,

District Attorney,

Park Falls, Wisconsin.

In your letter of October 29 you submit the following
statement of facts; One M. H., the owner of land adjacent
to a county trunk highway, prohibited the erection of snow
fences thereon by the county highway committee and threat
ened to destroy any fences placed upon his land unless given
compensation at the rate of $15 per month for the damages
which he claimed would result to his clover crop. You
state that the members of the county highway committee
are desirous of placing M. H. under a peace bond pursuant
to ch. 362, Stats., but are doubtful because the threat to
demolish the fences was made conditional upon the erection
thereof.

Subsec. (3a), sec. 82.06, Stats., makes it the legal duty
of the county highway committee to place snow fences
where necessary to keep the highways free from snow, but
does not provide for the payment of any compensation there
for. The fact that the threat was coupled with a condition
involving the performance of a legal duty does not affect
the right of a county highway committee to demand securi
ty for keeping the peace. See 9 C. J. 394; Ritchey v. Davis,
11 Iowa 124, 128.

You present the further inquiry whether the erection of
snow fences, as directed in subsec. (3a), sec. 82.06, Stats.,
constitutes a taking of private property without due process

of law. This precise question does not seem to have been
passed upon by the courts. Under the police power of the
state similar provisions have been sustained under the
theory of the promotion of the general welfare of the public.
Under the provisions of sec. 32.15, Stats., upon the fail

ure or delay of a person in possession to commence condem-
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nation proceedings, the owner may institute, suit to deter
mine the damages. Accordingly, M. H. can litigate the
question whether the placing of the snow fences was a tak
ing of private property for a public purpose without due
process of law and is afforded an adequate remedy at law

to determine his damages.

AJM

Public Health—Dentistry—Dentist must annually regis
ter with and pay statutory fee of one dollar to state board
of dental examiners or license may be revoked by board
after sixty days from notice in writing sent to last known
address of licensee.

License of dentist may be reinstated in discretion of board
by paying of ten dollars within one year from date of revo
cation.

November 26, 1929.
Board of Dental Examiners,

Majestic Building,
Milwaukee, Wisconsin.

Attention E. C. Wetzel, D. D. S.
In your letter of recent date you detail facts coming to

your attention through official investigation of one V. K. for
the purpose of determining his present status under the law.
You state that the subject of your inquiry is now prac

ticing dentistry at in this state; that you called
on him at his office about ten days ago; and that you elicited
from him the following statement: that he graduated from
Marquette university in the fall of 1919 and that he was
licensed to practice dentistry on January 3, 1920; that he
located at Manitowoc for one year; that he moved from there
to St. Nazians and stayed in the latter place for five years
and then moved to Cato and there remained for six months^
that domestic and financial difficulties caused him to permit
his license to lapse in that he failed to pay his annual reg
istration fee; that he then quit the practice of dentistry and
operated a summer resort in the northern part of the state
for six months; that he was at Mellen, Wisconsin in 1927
and gave to Dr. Taggetts' office girl $2.00 in currency, $1.00
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to apply to his 1926 registration fee and the other dollar for
his 1927 fee; that Dr. Taggett at that time was secretary of
the board but that he is no longer a member thereof; that
he (V. K.) did not ask for nor was he given a receipt, nor
did he see Dr. Taggett; that he then went to Chicago for
six months and upon his return he found among his ac
cumulated mail a letter from Dr. Taggett advising him
that he was in arrears and that his license had been revoked
but that he could be-reinstated upon payment of $10.00;
that when the letter from Dr. Taggett reached him it was
about six months after the writing of it; that in March,
1928 he telephoned to Dr. Taggett and was told by the lat
ter that he had permitted too much time to lapse and that
he could no longer reinstate him upon the payment of the
$10.00; that Dr. Taggett also told him that his case would
be taken up at the next meeting of the board; that he then
called on an ex-member of the board who advised him to

communicate with the president of the board; that in reply
the president of the board advised him to lay off practice
and that he would take it up at the meeting of the board in
June, 1928.

Based on the foregoing statement and the provisions of
ch. 152, Stats., you inquire:

1. "Is the person under consideration practicing den
tistry without a license, and thus, illegally so?

2. "Is the board compelled to reinstate him upon his ap
plication at this time because in similar cases in the past
the then board took such action?"

Assuming the truth of the foregoing statement of facts
as detailed to you by said V. K., there is no doubt but that
he is practicing in violation of law at the present time and
your first question is so answered.
Sec. 152.05, subsec. (4), Stats., provides:

"Dentists shall annually register and pay a fee of one
dollar. The board shall keep an annual list of names and
places of practice."

So much of sec. 152.05 (5), Stats., as is here material
reads:

" * * * A licensed dentist removing to and practicing
in another state, shall retain license in this state upon pay
ment of the annual registration fee."
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Taking the most favorable view possible of the subject's
own statement, it falls far short of showing on his part
that the requirements of the above quoted statutes were com
plied with by him.
He admits having received notice at or prior to March,

1928, from the secretary of the board that his license had
been revoked, and no claim is now made by him that he has
since been reinstated or that he has paid the required fee of
$10.00 "within one year from revocation" as provided for
in sec. 152.06 (1), Stats., which reads:

"The board may without further process, revoke the li
cense of one who for sixty days after notice in writing, sent
to his last known address, fails to annually register and pay
the fee. His license may be reinstated, in the discretion of
the board, hy payment of ten dollars within one year from
revocation."

In our opinion, therefore, your second question is an
swered by advising that you are not only not compelled to
reinstate him upon his application therefor at this time,
but that you may not reinstate him unless such application,

accompanied by payment of the statutory charge of ten
dollars, is made to you "within one year from revocation."
HAM

Corporations—Railroads—Certificate of amendment to

articles of incorporation of railroad company increasing
capital stock need not be signed by both president and sec
retary and need not state total number of shares voting in
favor of amendment; it is sufficient if certificate is signed
by secretary and states that amendment was adopted by
majority vote of all stock.

November 26, 1929.
Theodore Dammann,

Secretary of State.
Replying to your letter of November 20, 1929, this of

fice is of the opinion that a certificate of an amendment to
the articles of incorporation of a railroad company increas
ing its capital stock is sufficient if it is signed by the sec
retary only and states that the amendment was adopted by
a majority of all the stockholders.
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As amended by ch. 504, sec. 2, and ch. 529, sec. 2, laws
of 1929, subsec. (2), see. 190.01, Stats., provides to the ef
fect that the articles of incorporation of any railroad com
pany may be amended by a majority vote of all the stock
*'in the manner and for the purposes provided in section
180.07 (1)" and that "such amendments shall be filed with
and recorded by the secretary of state." The provision
cited does not specify that the certificate to amend shall be
in accordance with the provisions of subsec. (2) of sec.
180.07, and contains no reference to the last mentioned sub
section. The conclusion, therefore, is that a certificate of
an amendment to the articles of incorporation of a railroad
company increasing its capital stock need not be certified
by both its president and secretary, and need not state the
total number of shares voting in favor of such amendment,
as would be required by subsec. (2), sec. 180.07 in the case
of a corporation organized under ch. 180, Stats.
FCS

Agriculture—Farm Drainage—When work on drainage
proceeding is stopped under provisions of sec. 88.075, Stats.,
cost and expense incurred up to time of such stopping should
be apportioned upon property assessed in proportion to
such assessments and collected in same way it would be if
work had not been stopped.

November 29, 1929.

Anthony E. Madler,

Distnct Attomiey,
Chilton, Wisconsin.

You have submitted a question to this office which you say
the county clerk has submitted to you and "on account of
the amount involved I am forwarding to your office for your
official opinion."
The situation is described by you as follows:

"A farm drainage district was organized in this county
last summer; thereafter the farm drainage board in com
pany with the engineer made a report of assessments for
benefits and damages as provided by sec. 88.06, Stats. A
hearing was scheduled on such report before the county
court. At the same time land owners within the drainage
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area, being a majority of the owners owning more than a
majority of the lands, filed a petition under provisions of
sec. 88.075 to stop work in the drainage area. A hearing
was had on such application and, the required signatures
appearing thereon, the court entered an order directing that
no more work be done in or expenses created against such
drainage area.
"The question now arises as to who is to pay the costs

thereof. The statute provides, sec. 88.075 (2). 'Thereafter
the county clerk shall certify to the different town, city or
village clerks the amount of taxes to be by them collected
for the purpose of any indebtedness of such "drainage"
with the names of the persons from whom the same is to
be collected.'
"My first inquiry is who is to determine from whom the

indebtedness of such drainage shall be collected? No pro
vision seems to be made for any hearing set for determin
ing the reasonableness of the charges against said drainage
or whether the same is to be chargeable against all of the
lands within the area after organization work has been
completed, whether it is to be assessed only against the pe
titioners for the drainage or whether assessed against the
petitioners who seek to have the work stopped. There
seems no statute covering this phase of the matter and the
county clerk has appealed to me for advice as to whom this
is assessable.

"2. Sec. 88.075 also provides for assessment of the 'debts'
existing against the drainage of the 'indebtedness'. No
definition of the words 'debts' or 'indebtedness' appears in
sec. 88.02. Sec. 88.02 does however refer to cost of con
struction. Are debts and costs of construction to be re
garded as having the same meaning; in other words are the
expenses for attorney's fees, engineer's fees, fees for serv
ice of notices and printer's notices debts or indebtedness of
the drainage district which the county clerk shall certify to
the town, city or village clerks?"

Of course that is not sufficient ground for you to submit
the question to this office as that does not indicate or neces
sarily mean that your are in doubt as to your official duties
in relation thereto but, assuming you are in doubt, I will at
tempt to advise on the matter.
You do not say to what extent the work of drainage has

been or if the assessment proceedings have been completed
but, if they have, then I would say that whatever cost and
expense has been incurred in carrying out the work, it
should be spread upon the property in proportion to the as
sessments so made.
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That seems to me to necessarily follow from the absolute
provision in sec. 88.075 which gives the right to stop the
proceedings at any stage of the work; so I would say, if
such proceedings have been regular and the assessments of
benefits for the completed work made, then when the work
is stopped whatever expense has been contracted in connec
tion with the project should be apportioned upon the prop
erty assessed in the same way that it would be if the work
had not been so stopped.

TLM

Bridges and Highways—To enable county to adopt and
improve highway as part of system of county trunk high
ways and to expend county funds in improvement thereof
under provisions of ch. 83, Stats., there must already be
public highway laid out and improved as such. County
cannot lay out highway for purpose of improving it under
provisions of that chapter; that must be done under ch. 80
or 81.

November 29, 1929.

Fred Risser,

District Attorney,

Madison, Wisconsin.
You say that under sec. 83.03, Stats., the county board

may construct or improve or aid in constructing or improv
ing any road or bridge in the county, and you ask:

"1. Does this section give the county board authority to
purchase the right of way when relocating a section of a
township road?
"2. Is it the duty of the town board to provide the right

of way when the county is acting under this section and
additions to the right of way or a new right of way are
needed?
"3. Is it not possible for the county board under this sec

tion to require that the township provide the right of way
before placing any money on the project?"

Ch. 83, Stats., relates to a system of prospective state
highways and a system of county trunk highways, and it
provides for adopting highways, either as a system of pro
spective state highways or as a system of county trunk
highways. Sec. 83.03, subsec. (6), as amended by ch. 212,
Laws 1929, provides:



Opinions of the Attorney General 641

" * * * If any county board shall determine to im
prove any portion of the system of county trunk highways
with county funds, it may assess not more than forty per
cent of the cost of such improvement against the town, vil
lage or city in which the improvement is located as a special
tax, * * u

It then provides that the county clerk shall certify such
tax to the town, village or city clerk who shall put the same
in the tax roll. That sufficiently specifies the manner in
which it shall be done. It is certified to the town, city or
village clerk and it then becomes his duty to spread it upon
the tax roll, which would be upon all property in the munic
ipality to pay the amount to the country treasurer. How
ever, I do not think that ch. 83 relates to laying out or con
structing a new road or highway, because it cannot be
adopted as a part of the system of prospective state high
ways or the county system of prospective state highways or
a system of county trunk highways unless it is already a
highway. Therefore, to enable the county to improve an^/
highway under the provisions of ch. 83 it must already be
a highway.
I think the laying and the initial improvement of a high

way in order to make it a highway within the provisions of
ch. 83, must be done under the provisions of either ch. 80
or 81.

TLM

Corporations—Securities Law—Sale of stock of corpora
tion formed for purpose of acquiring and holding majority
of stock in state banks and trust companies, whether or not
such corporation has actually acquired majority Of stock in
state bank or trust company, is not exempted from provi
sions of ch. 189, Stats., by provisions of sec. 189.03, sub-
sec. (5).

November 29, 1929.
Securities Division,

Railroad Commission.

Attention G. C. Mathews, Director

You have requested an opinion of the attorney general
on the following questions, viz.:

41
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1. Is the sale of the stock of a corporation formed for the
purpose of acquiring and holding a majority of the stock in
state banks, but which said corporation has not yet acquired
the majority of the stock of any state bank or trust com
pany, exempted from the provisions of ch. 189, Stats., by
the provisions of sec. 189.03, subsec. (5) ?

2. Is the sale of stock of such a corporation which has
actually acquired a majority of the stock in a state bank so
exempted ?

In your letter you direct attention to sec. 189.03 (5)
Stats., as amended by ch. 294, laws of 1929, which exempts
from the provisions of the securities law, the sale of secur
ities of any " * * * corporation, whose business is
subject to the control and supervision of the banking com
missioner of this state, which are issued by such company."
You also direct attention to ch. 445, laws of 1929, which

authorizes corporations organized under ch. 180 of the
statutes to hold stock in banks or trust companies, but pro

vides that any such corporation controlling a majority of
the stock in a state bank or trust company shall be deemed
to be engaged in the business of banking and shall be sub
ject to the supervision of the state banking department.

It will be observed that sec. 189.03 (5), Stats., as amended
as aforesaid, exempts from the provisions of the securities
law the sale of securities issued by those corporations only
whose business is subject to the "control and supervision"
of the banking commissioner of the state, and does not so
exempt the sale of securities issued by those corporations
whose business is subject to the mere "supervision" of the
state banking department, as is provided for in said ch. 445.
That chapter, so far as is here material, reads:

" * * * Whenever in the opinion of the commissioner
of banking the condition of such corporation or association
shall be such as to endanger the safety of the deposits in
any bank or trust company which is owned or in any man
ner controlled by such corporation, or the operation of such
corporation, association or trust shall be carried on in such
manner as to endanger the safety of such bank or trust
company or its depositors, the commissioner may order
such corporation or trust to remedy such condition or policy
within ninety days and if such order be not complied with
the commissioner shall have power to fully direct the opera
tion of such banks or trust companies until such order be
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complied with, and may withhold all dividends from such
corporation or trust during the period in which the commis
sioner may exercise such authority."

The phrase "control and supervision" used in said sec.
189.03 (5) is not synonomous with mere "supervision" as
that word is used in said ch. 445. In no instance does said

chapter empower the commissioner to "control" the affairs
or operation of the holding company. It is only in the in
stances specified in said chapter that the commissioner is
empowered to "fully direct the operation of such hanks or
trust companies." In other words, if the condition of the
holding company is unsafe or shall be such as to endanger
the safety of the deposits in any bank or trust company
which is owned or in any manner controlled by such corpora

tion, or the operation of such corporation, association or
trust shall be carried on in such manner as to endanger the
safety of such bank or trust company or its depositors, the
commission may order such corporation or trust to remedy
such condition or policy within ninety days and if such or
der be not complied with, the commissioner shall have power
to fully direct the operation of such banks or trust com
panies until such order is complied with, etc., and in order
to accomplish such direction the commission may take over
such owned bank or trust company, but never the holding
company.

The commissioner's "control" over the owned bank or

trust company is full and exclusive in the event specified in
that act, but in no instance may he "control" or direct the
affairs of the holding company, itself.

It follows, therefore, that both of your questions must be
answered in the negative. See also, X Op. Atty. Gen. 1021.
HAM
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Co2irts—Witness Fees—Oil Inspection—Oil inspector,
like other employes and officers of state, when called upon
to testify as witness in criminal cases is entitled to witness
fee and mileage same as other witnesses; procedure for ob
taining fees.

December 4, 1929.

ROY L. Brecke,
Supervisor of Oil Inspectors.

Your letter of November 20, says that your department,
through its deputies is discovering violations against sec.
168.05, Stats., who by virtue of the power vested in them
are prosecuting such cases. In no case are such deputies
allowed mileage and witness fees.
You ask whether deputy oil inspectors are entitled to

mileage and witness fees when attending court and testify
ing as witnesses, and inquire how such compensation can
be obtained.

You are advised that officers or employes of the state or
any municipality when called upon to testify as witnesses
in any case are entitled to witness fees the same as any
other witness.

If the witness is attending and testifying in circuit court
or court of record, then under the provisions of sec. 325.08
the witness, or some one for him, should make proof by af
fidavit of his attendance and mileage. That should be done •
before the clerk of court and the clerk should then give the
witness a certificate of the number of days attended and the
miles traveled and the amount of compensation due, and

the county treasurer should then pay the amount on sur
render of that certificate.

For testifying in justice or municipal courts, sec. 59.77,
(5) (a) provides that the judge furnish the witness with a
certificate as to the number of days' attendance and the
miles traveled and the amount due, and the title of the ac
tion. That should be approved by the district attorney and
the county treasurer should then pay the amount. The
witness should sign the certificate in the presence of the
magistrate. That seems to prescribe the procedure in
each case.

TLM
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Public OMcers—Department of Agriculture and Markets
—Rules and regulations of department of agriculture and
markets examined and held to be in accordance with provi
sions of eh. 421, Laws 1929.

December 5, 1929.
Commissioners of Agriculture and Markets.

Attention C. S. Hill, Chairman.
You inquire whether under the provisions of ch. 421,

Laws 1929, the department of agriculture and markets is
granted authority to promulgate and enforce certain rules
and regulations; namely, a list of seventeen which you en
close with our communication.

Subsec. (1), sec. 98.34, Stats., provides that the depart
ment of agriculture and markets "shall register any live
stock remedy which does not violate any of the provisions of
subsection (2) of section 98.33."

Subsection (3), section 98.34 provides that the depart
ment "may make rules and regulations governing applica
tions for registration, the submission of samples for analysis
and all other matters necessary to give effect to this sec

tion, but no such rule or regulation shall impose any re
quirement for registration other than as provided by subsec
tion (2) hereof."
"Subsection (2) hereof," while used in subsec. (3), sec.

98.34, was undoubtedly meant to refer to subsec. (2), sec.

98.33. This at least is the assumption for purposes of this
opinion.

Your seventeen proposed rules and regulations constitute

two and one half pages of single spaced typewritten matter,
and will not be repeated here.
You are advised that a careful study has been made of

the proposed seventeen rules and regulations, and it is my
opinion that they are all in accordance with the provisions
and authority of ch. 421, Laws 1929.
I wish to add that the section numbers used in this opinion

are not as found in ch. 421, but rather as changed by the
revisor, and as they will appear in the 1929 volume of the

statutes when published.
FWK
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Bridges and Highiodys—Clciiitis—Contvacts—Couvts
Garnishment—Liens—Relative rights of lien claimants un
der sec. 289.53, Stats., of nonlien claimants and judgment
creditor under sec. 304.21 as amended by ch. 229, Laws
1929, of holder of order and of assignee discussed.

State highway commission is advised to withhold pay
ment of money due on highway contract until court adjudi
cates rights of various claimants.

December 9, 1929.

Highway Commission.

Attention K. G. Kurtenacker, Secretary.

You submit a statement of facts substantially as follows:
On April 21, 1928 the state highway commission entered
into a contract with one 0 for the construction of project
No. 3111. Work on this contract has been completed and
final estimate dated September 23, 1929 showing a balance
due the contractor of $6,060.01 has been submitted by the
engineer in charge. On August 12, 1929 a certain county
filed a claim against C in the amount of $629.20 for labor,
materials and equipment rental furnished C in connection
with this contract. On July 30, 1929 the commission en
tered into an additional contract with C for the construc

tion of project No. 3205-B. Work on this contract was re
cently commenced and the commission has in its possession
a check payable to C in the amount of $3,800 which is in
payment of the first estimate submitted on this contract.
On September 25, 1929 a certified copy of a judgment of
the D bank against C, in the amount of $12,585.34, was
filed with the secretary of state under the provisions of
sec. 304.21, Stats. The judgment is dated September 19,
1929 and shows that the summons and complaint were
served June 10, 1929. On May 19, 1928 C submitted to
the commission a signed statement requesting it to make
all remittances due him on his contract, project No. 3111,
directly to the M bank. On August 24, 1929 C issued a
signed statement requesting that all remittances due him
for estimates in connection with project No. 3205-B be
mailed directly to the M bank. C stated his reasons for
the request were that the M bank was providing him with
current funds necessary to meet his pay rolls and current
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material bills incurred in connection with these two con

tracts. The attorney for the M bank has indicated that it
would guarantee the payment of all labor, materials and
expenses incurred in the performance of these contracts if
payments due to C were remitted directly to that bank. He
exhibited a list of claims due on these two contracts aggre
gating $13,222.28, which amount embraces the claim of the
M bank in the amount of $8,500, this last amount repre
senting advances made to C for the payment of labor and
current material bills.

You submit six questions relative to the foregoing situ
ation. For reasons that will appear these questions are
not given categorical answers, but they are discussed in
the order given. Preliminary to the discussion it is essen
tial to quote certain statutes.

Sec. 289.53, Stats., provides in part:

"(1) Any person, * * * furnishing any material,
apparatus, fixtures, machinery or labor to any contractor
for public improvements in this state, * ♦ * shall
have a lien on the money, * * * (^ue or to become due
such contractor for such improvements; providing, such
person, * * * shall, before the payment is made to
such contractor, notify the officials of the state, * * *
whose duty it is to pay such contractor, of his claim by
written notice. It shall be the duty of such officer so noti
fied to withhold a sufficient amount to pay such claim until
it is admitted or established as provided in subsection (3)
of this section and thereupon to pay the amount thereof
to such person and such payment shall be a credit on the
contract price to be paid such contractor. * * * There
shall be no preference between the persons serving such
notice, but all shall be paid pro rata in proportion to the
amount under their respective contracts.
"(2) * * * In case any portion of the money due

the contractor is payable by the state of Wisconsin notice
of aforesaid may be served by registered mail upon the
state highway commission.
"(3) In any case where the contractor shall dispute the

claim of the laborers or material-men the right to a lien
and to the moneys in the hands of the officer shall be de
termined by equitable action in the circuit court of the
proper county; provided, that such action must be brought
within three months from the time of serving the notice or
notices required by subsection (1) of this section, and
notice of bringing such action filed with the officers with
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whom the claim is filed, otherwise such rights shall be
ban*ed. No claim heretofore filed under this section shall
be valid after December 31, 1923, unless an action has been
brought and notice of bringing such action filed as required
by this subsection."

Sec. 304.21, Stats., as amended by ch. 229, Laws 1929,
published and effective June 27, 1929, provides in part as
follows: The amendment is indicated in italics.

"(1) Whenever any person, * * * shall recover a
judgment against any person, * * * and said judg
ment debtor * * * shall have money due, or to become
due, from the state * * * said judgment creditor may
file a certified copy of such judgment with the secretary of
state * * *; provided that this section shall not ap
ply to any moneys due a contractor engaged upon public
work until all claims and expenses of performing such con
tract have been paid.
"(2) It shall thereupon become the duty of the proper

officers of such state, * * * after the expiration of
thirty days from the date of filing the certified copy of said
judgment, to pay to the owner of such judgment such sum
as at the time of said filing is due, and thereafter and un
til said judgment is fully paid to pay to the owner of said
judgment such sum or sums as may at any time or times
be due from the state * * * -(-q person, * * ♦
and to deduct the sum or sums so paid as aforesaid from
the amount due; * * *.
"(3) Notwithstanding priority of filing, a judgment

filed under this section shall have precedence over an as
signment, filed subsequent to the commencement of suit up
on which such judgment is obtained."

1. As to the authority of the commission to pay the
county's claim on C's order, charging such payments as a
partial payment of his contract, project No. 3111: In
view of the fact that the D bank has filed a certified copy

of its judgment under the provisions of sec. 304.21, it seems
clear that the commission would have no authority to pay
the county's claim, merely by virtue of an order that C

might now give. If the county's claim was filed under sec.
289.53, a different situation would be presented. This of
fice has ruled that the claims of lien claimants under that

section have precedence over an assignment (XII Op. Atty.
Gen. 102) or over an order (XII Op. Atty. Gen. 188) or
over a judgment filed under sec. 304.21 (XII Op. Atty. Gen.
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438, XIV Op. Atty. Gen. 225) unless the judgment ob

tained or the order given was for lienable claims which had
been properly perfected, in which case all would share equal
ly in the fund (XIV Op. Atty. Gen. 225). However, it will be
noted that failure of a lien claimant under sec. 289.53 to

bring an action in circuit court within three months after
filing or serving notice of the claim bars all rights of the
claimant under that section. Citizens' State Bank v. City
of Sheboygan, Wis. , 224 N. W. 720, 728. See also
Ricsk V. Bank of La Farge, 185 Wis. 454, 458 and XII Op.

Atty. Gen. 379.

2. As between the "order" given to the M bank, dated
May 19, 1928 and the judgment of the D bank, filed Sep
tember 25, 1929 under sec. 304.21: Assuming, without
deciding, that this so-called order operated as an assign
ment, it would seem, under the circumstances hereafter
outlined, that the order would have precedence over the
judgment, if the order was properly filed. It will be noted
that subsec. (3), sec. 304.21 expressly provides that, not
withstanding priority of filing, a judgment filed under that
section shall have precedence over an assignment filed sub
sequent to the commencement of suit upon which the judg
ment was obtained. The converse of this would seem to be
that an assignment filed prior to the commencement of suit
would have precedence over the judgment. The order or
assignment of the M bank, if filed within the meaning of
sec. 304.21, was filed May 19, 1928. The judgment of the
D bank shows that suit was commenced June 10, 1929. In

other words, the order or assignment, if filed, was filed
prior to the commencement of suit upon which the judg
ment was obtained. However, the provisions of sec. 304.21
would seem to require an assignment to be filed, in the
same place as the certified copy of the judgment—in the
oifice of the secretary of state—in order to be given the
precedence provided for by that section. Here the order
or assignment was filed only with the commission. More
over, this office has ruled that the commission has no pow
er to "accept" an order or an assignment of the character
here in question, so as to create a liability of the state there
on. See XII Op. Atty. Gen. 102 and 188.
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3. As to the authority of the commission, on C's request,
to pay direct to other claimants such amounts as may be
due them for labor, materials and expenses incurred in
performing project No. 3205-B: The judgment of the D
bank was filed after the above quoted 1929 amendment to
sec. 304.21 became effective, and is therefore subject to the
provisions of the amendment. The amendment provides
to the effect that that section shall not apply (in favor of
judgments filed under it) to any moneys due a contractor
engaged upon public work until all claims and expenses of
performing such contract have been paid. The language
employed is extremely broad, and seems to give any and all
claims in connection with the performance of a contract for
public work, precedence over a judgment filed under sec.
304.21, whether or not such claims are lien claims per
fected under sec. 289.53. Assuming such to be the effect
of the amendment, yet that does not determine the validity
of such claims. The commission could not authoritatively
pass upon their validity—and it would take the risk of
their being valid if it assumed to pay the same (except in
the case of lien claims perfected by an action as provided
in subsec. (3), sec. 289.53).

4. As to the authority of the commission to make remit
tances covering intermediate estimates on project No.
3205~B direct to the M bank in accordance with C's re

quest of August 24, 1929: What has been said under 2
above relative to the effect of the provisions of sec. 304.21
is equally applicable here. Here, however, the "order" or
"assignment" given to the bank was filed, if filed, on August
24, 1929 suhsequ&nt to the commencement of suit upon
which the judgment of the D bank was obtained, or June
10, 1929. Accordingly, it seems clear that the judgment
would have precedence over this order or assignment.

5. As to the status of the judgment creditor, the D bank:
This would seem to have been sufhciently discussed under
the questions above.

6. As to the interest of the surety which holds an as
signment executed by C at the time of making application
for bond on the contract for the construction of project No.
3205-B: The nature of the surety's interest depends up-
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on the terms of the assignment and upon all of the sur
rounding circumstances. See Citizens' State Bank v. City
of Sheboygan, Wis. 224 N. W. 720. It is a matter

which cannot be determined here.

It is seen that numerous facts remain to be supplied in
order to pass upon the rights of the various claimants in
the fund, and that, even with all of the facts at hand, a
number of close questions of law are raised as to the re
spective priorities of the claimants. The commission itself
has no interest in the fund. It should not be required to
jeopardize itself by deciding ex parte the rights of claim
ants. The situation presented is such as to require a judi
cial determination in order to protect all parties concerned.
The commission is therefore advised to hold the money.

In an action against the commission the various claimants
can be interpleaded and their respective rights judicially
determined. In this way the commission will be protected,
as well as the legal rights of the claimants.
FGS

Public Officers—County Board—Custodian—Member of
county board is not eligible to be appointed custodian of
public property by county board.

December 9, 1929.

Earl L. Kennedy,
District Attoimey,

Rhinelander, Wisconsin.
You say that at the annual meeting of the county board

the board appointed one of its members custodian or jani
tor of public property; that the term of public office com
menced on December 1, and that the member of the county
board who was appointed will resign as a member of the
county board. You inquire whether the election was
proper.

Subsec. (2), sec. -66.11, Stats., reads as follows:

"No member of a ♦ * * county board ♦ * *
shall, during the term for which he is elected, be eligible
for any office or position * * * the selection to which
is vested in such board * *
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Only one consideration need be kept in mind; namely,
that the appointment or selection according to your state
ment is made by the county board. That being true, sub-
sec. (2), sec. 66.11, Stats., declares a member of the board
ineligible for such selection.
FWK

Aidomohiles—All publicly owned and operated automo
biles, motor trucks, motor delivery wagons, trailers or
semitrailers, except automobiles owned by state and used
by prohibition deputies or conservation wardens, are re
quired to be registered exclusively under provisions of sub-
sec. (4), par. (g), sec. 85.01, Stats., and to be furnished only
with special number plates therein prescribed.

December 11, 1929.

Theodore Dammann,

Secretary of State.
You ask whether under subsec. (4), par. (g), sec. 85.01

(formerly sec. 85.04), Stats., the secretary of state can law
fully furnish for publicly owned and operated motor ve
hicles other than automobiles owned by the state and used
by prohibition deputies or conservation wardens the same
type of number plates that would be furnished were such
vehicles privately owned whei'e the state, county or muni
cipality owning the vehicle requests such license and pays
the registration fee that would be paid for a similar pri
vately owned vehicle. You are advised in the negative.

Subsec. (4), (g), sec. 85.01 provides to the effect that
automobiles, motor trucks, motor delivery wagons, trail
ers, or semitrailers owned and operated exclusively in the
public service by the state "except those used by prohibi
tion deputies and conservation wardens" or by any county
or municipality "shall" be registered by the secretary of
state upon receipt of a properly filled out application ac
companied by a registration fee of one dollar. The secre
tary of state "shall" furnish for each such vehicle two num

ber plates of a special series and color. It is further pro
vided :
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" * * * Automobiles owned by the state and used by
prohibition deputies or conservation wardens may be reg
istered in the same manner as privately owned automo
biles."

Applying familiar principles, the exception permitting
automobiles owned by the state and used by prohibition
deputies or conservation wardens to be registered in the
same manner as privately owned automobiles impels the
conclusion that other publicly owned and operated automo
biles, etc. are required to be registered exclusively in ac
cordance with the provisions of subsec. (4) (g) and to be
furnished only with the special number plates therein pre
scribed.

This conclusion is supported by the history of the provi
sion in question. Subsec. (4) (g), sec. 85.04, Stats. 1925,
provided to the effect that automobiles owned by the state
or by any municipality "shall be registered in the same
manner as privately owned automobiles." Ch. 496, Laws
1927, however, amended the provision so that publicly
owned and operated automobiles, as well as motor trucks,

motor delivery wagons, trailers or semitrailers "shall" be
registered as prescribed in such provision. Said ch. 496
also added the above-quoted exception relating to the regis
tration of automobiles owned by the state and used by pro
hibition deputies or conservation wardens.
FCS

Fish and Game—Action by attorney general on request
of governor may be brought for damages for wholesale loss
of fish caused by failure of power company to operate its
dam properly.

December 12, 1929.

Conservation Commission.

You have asked a question concerning the owners of
water dams in the state operating their dams, reservoirs
or gates which cause, as you say, a wholesale destruction

of fish. You ask for an opinion as to whether an action in
court should be started if you really could prove damages
on account of wholesale loss of fish caused by failure of the
power companies to operate their dams properly.
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This question has been carefully considered. In 1915,
by ch. 480 of that year, the legislature provided for quite
complete control and regulation of all the water powers of
this state the law to be administered by the already estab
lished railroad commission. In sec. 31.02, Stats., it is pro
vided :

" (2) The commission is vested with authority and power
to investigate and determine all reasonable methods of con
struction, operation, maintenance, and equipment for any
dam so as to conserve and protect all public rights in navi
gable waters and so as to protect life, health and property;
and the construction, operation, maintenance and equip
ment, or any or all thereof, of dams in navigable waters
shall be subject to the supervision of the commission and to
the orders and regulations of the commission made or pro
mulgated under the provisions of this chapter of the stat
utes."

In subsec. (2), sec. 31.23 it is provided:

"Every person or corporation * * ♦ violating any
order made by the commission pursuant to any provision of
this chapter, shall forfeit for each such violation not more
than one thousand dollars."

Enforcement of this forfeiture is placed in the hands of
the governor, who may direct the attorney general or dis
trict attorneys to institute proceedings to recover the for
feitures incurred.

In subsec. (4), sec. 31.26 it is provided:

"No common law liability, and no statutory liability pro
vided elsewhere in these statutes, for damage resulting from
or growing out of the construction, maintenance or opera
tion of any dam is released, superseded, or in any manner
aifected by the provisions of this chapter; and this chapter
creates no liability on the part of the state for any such
damages."

Here we have a complete scheme for the state to effective
ly regulate the operation of dams in the navigable waters of
the state. It thus appears that if any power company is
operating its dam in an improper manner without due care
to protect the property of the state and the public the mat
ter could easily be effectively handled by the railroad com
mission's making an order, after investigation and hearing
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as provided by law, prescribing' the exact method of operat
ing the dam in question. Failure to comply with such rules

and regulations so adopted by the commission would subject
the offending company or person to the forfeiture imposed
by the statute, each day being a separate forfeiture.

But your question involves the right of the state to sue
for damages for the improper operation of a dam by reason

of which fish are destroyed. I find no express provision in
the statute authorizing the bringing of an action for dam
ages for such purpose. In sec. 29.02 it is provided in sub-
sec. (1) that "the legal title to, and the custody and protec

tion of all wild animals within this state is vested in the

state for the purposes of regulating the enjoyment, use, dis
position and conservation thereof."

Here the state has legal title and is trustee of these wild
animals or fish for the benefit of the people of the state.

Any injuries to such animals or trust property unlawfully
brought about by negligently operating a dam would give,
in my opinion, the trustee or the state a legal cause of ac
tion for damages.

Although there is no express provision in this statute
for the prosecution of such action, there is a provision in
sec. 14.53 as to the duties of the attorney general, which
reads in subsec. (1), thus:

"The attorney-general shall:
*  * when requested by the governor or either

branch of the legislature, appear for the state and prose
cute or defend in any court or before any officer, any cause
or matter, civil or criminal, in which the state or the peo
ple thereof may be in any wise interested."

The state or the people of the state will certainly be in
terested in recovering damages for the unlawful destruction
of wild animals or fish, and if the governor should request
the attorney general to bring an action to recover damages
for the unlawful injury to the fish I see no reason why such
action could not be maintained.

It is true that in the limited time that we have had to

devote to this subject, we have been unable to find any pre
cedent directly in point on this question, but, reasoning from
principle and analogy, it would seem that an action of this
kind would lie. The express authorization in the statute
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for the attorney general to bring any action where the peo
ple are interested when requested by the governor is suf
ficient authorization to bring the action.
Of course I have assumed, as you state in your letter,

that damages could be proved and that the dam was not
properly operated. In view of the fact that the state,
through its agent, the railroad commission, has the power
to direct the company to operate its dam properly, it might
be difficult to prove the improper operation of the dam in
cases where the state has failed to act through the railroad
commission. But we can see that there may be cases where
the damage is so great that even the forfeitures prescribed
by statute would not be adequate to reimburse the state for
the damage done by the destruction of the fish. .

It may also be difficult to prove damages but possibly
this difficulty is not insuperable. The statutory proceed
ing through the railroad commission is not exclusive as
clearly appears by subsec. (4), sec. 31.26. While it may
be very difficult to successfully prosecute an action for
damages owing to the practical difficulties in proving the
negligent operation of the dam and the damages occasioned
thereby, I believe that an action by the state may be brought
for such purpose.
JEM

Elections—Prohibition party must comply with provisions
of par (e), subsec. (6), sec. 5.05, Stats., in order to have
separate party ticket in next state primary.

December 12, 1929.
Theodore Dammann,

Secretary of State.
Your letter reads as follows:

"The total vote cast for presidential electors in Novem
ber 1928, was 1,016,872, of which number the prohibition
party received 2245.
"Are we correct in our understanding that under the rule

of sec. 5.05 (6) (d), the prohibition party will not be en
titled to a place on the official state ballot next September,
unless it first files the petition required by subsec. (e) of
said section?"
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Par. (d), subsec. (6), sec. 5.05, Stats., reads in part as
follows:

" * * * But any political organization which at the
last preceding general election was represented on the of
ficial ballot by either regular party candidates or by indi
vidual nominees only, may, upon complying with the provi
sion of this act, have a separate primary election ticket as
a political party, if any of its candidates or individual nomi
nees, received one per cent of the total vote cast at the last
preceding general election in the state, * * *"

One per cent of 1,016,872, the total vote cast, is 10,168.
You state that only 2,245 votes were cast for the prohibition
party, or less than the one per cent required in order to give
the party a separate primary election ticket as a political
pai-ty.

In order that the prohition party may have a separate
state party ticket at the next primary, it will therefore be
necessary that such organization comply with par. (e), sub-
sec. (6), sec. 5.05, Stats. Upon compliance therewith the
prohibition party is entitled to be given a separate party
ticket.

FWK

Peddlers—Transient Merchants—Corporation may not
be licensed as transient merchant.

December 12, 1929.
Chas. L. Hill, Chairman,

Department of Agriculture and Markets.
You ask whether a corporation comes within the provi

sions of the transient merchants' laws as found in ch. 129,
Stats., and you call our attention to a previous opinion of
this department, holding that a corporation may not be
licensed as a transient merchant.

On April 16, 1914 the attorney general held that a cor
poration may not be licensed as a transient merchant. Such
opinion is found in III Op. Atty. Gon. 605. There has been
no legislation intervening since 1914 which would permit or
necessitate a different holding, and the conclusion arrived
at in the above cited opinion is adopted and reasserted at
this time.

FWK

42
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Fish and Game—Rabbits—Squirrels—Owner or occupant
of any land and any member of his family may hunt rab
bits and squirrels thereon at any time.
Employe of such owner or occupant may hunt only in

accordance with other provisions of statute.

December 12, 1929.

N. H. Roden,
District Attorney,

Port Washin^on, Wisconsin.

You inquire as follows:

"Can the owner, an employe or one of the family hunt
rabbits or squirrels on his premises at any time during the
year and does this rule apply to Ozaukee county, Wiscon
sin?"

Sec. 29.18, Stats., prohibits hunting or trapping of wild
animals during the closed season therefor, except as ex
pressly provided in such chapter.

Subsec. (2), sec. 29.24, statutes, reads as follows:

"The owner or occupant of any land, and any member of
his family may without license hunt thereon rabbits and
squirrels at any time."

It is apparent that subsection (2), sec. 29.24 was in
tended to be an exception to sec. 29.18, the effect of which
is to permit "the owner or occupant of any land and any
member of his family" to hunt for rabbits and squirrels
upon such land "at any time." The closed season provided
for by sec. 29.18 is not applicable to the land referred to
in subsec. (2), sec. 29.24, on which land squirrels and rab
bits may be hunted at any time.
The privilege of hunting rabbits and squirrels at any

time, according to subsec. (2), sec. 29.24, Stats., is re
stricted to the owner or occupant of the land or to any mem
ber of his family. It could hardly be said that an em
ploye is an owner or occupant or a member of the family
of an owner or occupant. You are advised, therefore, that
the owner or occupant or any member of his family may
nunt rabbits and squirrels on such land at any time, even
during the so-called closed season for rabbits and squirrels
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in Ozaukee county, but that an employe may not hunt rab
bits and squirrels except in accordance with the other stat
utory provisions.
FWK

Bridget and Highways — Where government survey
shows hiatus between township lines and shows that land
has never been conveyed by government, state cannot lay
highway through strip without consent of congress under
provisions of organic law, enabling act and constitution of
state.

December 13, 1929.
Highway Commission.

Attention M. W. Torkelson, Director of Regional Planning.
You have submitted a blue print map which purports to

show the survey of township 29, range 21 east, and town
ship 29, range 22 east as made by the federal government
and what purports to be the line between the two town

ships as the result of such survey and you say there ap
pears to exist a hiatus between the east boundary of town
ship 29, range 21 east, and the west boundary of township
29, range 22 east, having a maximum width of approxi
mately five chains, or 830 feet, in about the middle of the
two townships and tapering off until they come together
at about the margin of the townships. I take it you are
now faced with the question of relocating a highway so it
will be on the line between the two townships, but because
of the fact that the two lines do not come together through
said township and that the land between the two township
lines has never been surveyed, I assume the lands in each
town were conveyed by the government with reference to
the government survey. You have proposed the location
of this highway on what would be a straight line between
the two townships if they came together, that would run
through this unsurveyed government tract described in
your letter as the hiatus; and you say what the commission
desires is advice with reference to the proper method of
procedure to acquire the right of way necessary for the
proposed relocation of the highway without being faced
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with the future necessity of paying for this right of way a
second time.

You are advised that I know of no way whereby the state
can acquire that government land for highway purposes
except by special act of congress or by the United States
laying out a public highway across that strip.
The organic law for Wisconsin, sec. 6, provides;

"* * * but no law shall be passed interfering with
the primary disposal of the soil; no tax shall be imposed
upon the property of the United States; * *

Sec. 5, of the enabling act provides:

"* * * the foregoing propositions herein offered are
on the condition that the said convention which shall form
the constitution of said state shall provide, by a clause in
said constitution, or an ordinance, irrevocable without the
consent of the United States, that said state shall never in
terfere with the primary disposal of the soil within the
same by the United States, nor with any regulations con
gress may find necessary for securing the title in such soil
to bone fide purchasers thereof; * *

In sec. 2, art. II of the state constitution the state rati
fies, accepts and confirms the propositions of congress and
declares they shall remain irrevocable without the consent
of the United States and ordains that the state shall never
interfere with the primary disposal of the soil within the
state by the United States nor with any regulation congress
may find necessary for securing the title in such soil to
bone fide purchasers thereof.

If this strip of land has never been conveyed by the
United States, it has never been primarily disposed of by
the United States within the constitutional provision, so
the state under that compact agreement cannot now ac
quire by condemnation that strip of land or any part of it
for highway purposes or otherwise, without the consent of
congress. So, as already stated, I do not know of any way
your commission or the state can acquire it for highway
purposes or a part of it, except by purchases from the
United States or by congress consenting to its dedication
as a highway in some form so as to bring it within the re
strictions of the above compact provisions.

Of course the highway could be laid out along and with-
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in the line of either town, or, if either of the adjoining
property owners could acquire that government tract, then
of course, the highway could be laid on the line between
the owners' properties, but I think one of these suggested
methods or procedure would have to be followed in case
this highway is built or located by your commission.
TLM

Automobiles—Law of Road—Sec. 85.54 as enacted by
ch. 454, Laws 1929, should be enforced according to pro
visions of law and not upon opinion of attorney general or
district attorney as to wisdom of law or advisability of
classification of trucks therein.

December 14, 1929.

A. J. Connors,
DistHct Attorney,

Barron, Wisconsin.
You say sec. 85.54, Stats, (ch. 454, Laws 1929), author

izes seasonal restriction of loads on highways and says:
"may further restrict the gross weight."

You then say:

"This county is essentially dairy country and the ques
tion of limitation of loads in the spring is vital to a great
many of the people. At the county board meeting this fall
it was proposed that the county highway commissioner,
with the approval of the county highway committee, place
a limitation on loads based upon the number of inches of
tire space per wheel to encourage truck drivers to equip
their trucks with dual drive wheels so that they could in
crease their load according to the number of inches per
wheel per tire space."

You then say:

"I thought that this sort of limitation would open the
way to a lot of technical defenses and I still think that such
a ruling would be a discrimination in favor of the man who
is able to equip his truck to increase his load."

You then ask for an expression of opinion from this de
partment as to the advisability of this classification of
trucks.
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You are advised this office will not undertake to construe

a law based on the difficulty of enforcing- it nor "as to the
advisability of this classification of trucks."
The provisions of the law seem to be clear and, if valid,

I think they should be carried out in the manner specified
in the law and not based upon the opinion of. this office as to
the advisability of some provision in the law.
TLM

Mothers' Pensions—Procedure for furnishing aid to de
pendent children under provisions of sec. 48.33, subsec.
(10), Stats., is confined to counties having population of
one hundred thousand or more; in other counties aid is
furnished under provisions of subsec. (9) of that section.

December 16, 1929.
James R. Durfee,

District Attorney,
Antigo, Wisconsin.

I am in receipt of your letter of November 26, which
reads;

"Under statute 48.33, subsection (9), Stats. 1927, the
county board of a county having a population of one hun
dred thousand or more, shall determine the amount to be
raised and paid by each town, village and city to reimburse
the county for the money advanced to the residents of each
such town, village and city under section 48.33 and section
48.331. Has the county board of a county having a popu
lation of less than one hundred thousand any authority to
determine the amount to be raised and paid by each town,
village and city in said county to reimburse the county for
money advanced to the residents of such town, village and
city, under section 48.33 and section 48.331 and to require
the levy of a tax by such town, village and city for such re
imbursement?"

You are advised that the provisions of subsec. (9),
Stats. 1927 (subsec. (10), Stats.), apply only to a county
having a population of one hundred thousand or more, so
would not apply to counties having a population of less than
that amount.

In other counties I think the procedure is under the pro-
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visions of subsec. (8), Stats. 1927 (subsec. (9), Stats.),
and that procedure can be enforced by appropriate reme
dies.

TLM

Agriculture—Farm Drainage—Where in farm drainage
proceeding before any drainage work has been done and be
fore assessment has been confirmed by court and further

work is stopped by order of court on petition under sec.
88.075, Stats., county clerk has no present official duty in
premises based on such facts.

December 16, 1929.

Anthony E. Madler,
District Attorney,

Chilton, Wisconsin.
I am handed your letter of December 2, replying to my

letter of November 29, in which you say:

"My letter of inquiry possibly did not sufficiently state
the facts and I will supplement the statement with the fol
lowing :
"After the drainage board had filed their report of assess

ments for benefits and damages and on the same day that the
court set a day for hearing thereon, a petition was filed
with the county court by a majority of the land owners own
ing more than a majority of the acreage in the farm drain
age district petitioning that all work be stopped, no further
expenses incurred in behalf of such drainage. This latter
petition came on for hearing before the court could hear
the report of the drainage board on assessments for bene
fits and damages so that at the time that the order was en
tered stopping all work in conformity with section 88.075
the court had not acted upon the report of the drainage
board assessing benefits and damages.

"Thereafter the report of the drainage board coming on
for hearing, the court taking notice of the entry of a pre
vious order in the same proceedings stopping all work, de
clined to act on the report of the drainage board filed under
section 88.08 of the statutes so that the present status of
the drainage district is that an order has been entered un
der section 88.075 directing that no more work be done in
or expenses created against such 'drainage' and no order
has been entered under section 88.075 assessing the benefits
and awarding damages against the several parcels of land
included within the drainage area."
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You now ask to be advised how the county clerk shall
proceed with his duties as outlined in sec. 88.075, subsec.
(2), Stats.
You are advised that under your present statement of

facts we are of the opinion that the county clerk has no
present official duty to perform in the premises and your of
ficial duty is simply to so advise him.
TLM

Mothers' Pensiotis—Recipient of mothers' pension under
provisions of sec. 48.33, subsec. (6), Stats., as amended by
sec. 9, ch. 439, Laws 1929, is not entitled to any other form

of public assistance granted to family excepting medical
and dental aid.

December 16, 1929.

John A. Markham,
District Attorney,

Independence, Wisconsin.

In your letter of the 9th inst. you state that a woman
having a residence in the town of "A" in Trempeleau

county moved to the town of "B"; that before having re
sided in "B" a full year she obtained a widow's pension un
der an order of your county court; that having now resided
in said "B" more than a year, during most of which time

she has received said pension, she has now applied to the
town officers of "B" for poor aid; and it is probable that
she will need hospitalization of an expensive nature.

On such statement of facts you inquire whether or not

while receiving such pension she is entitled to receive any
other public assistance.
For solution of your problem your attention is invited

to sec. 48.33 subsec. (6), Stats., as amended by sec. 9, ch.
439, Laws 1929, which, so far as is here material, reads as
follows:

" * * * Aid pursuant to this section shall be the only
form of public assistance granted to the family, excepting
medical and dental aid, and no aid shall continue longer
than one year without reinvestigation."
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Quite obviously, under the provisions of the statute
above quoted, the recipient of the so-called mothers' pen
sion, is entitled to no other form of public assistance than
that mentioned in said section.
HAM

Corporations—Public Utilities—Municipally owned wa
ter utility may adopt and file with commission rules which
provide for discontinuance of water service in cases where
service accounts are delinquent. Method of collecting de
linquent accounts provided by sec. 66.06, subsec. (11), par.
(b), Stats., does not prevent municipally owned utility from
adopting rules and regulations governing furnishing of
service.

December 16, 1929.

Railroad Commission of Wisconsin.

In your letter of October 28 you state that a number of
municipally owned water utilities have had on file with the
commission a rule providing that unless payment for water
furnished a consumer is made within a specified period a
penalty will be assessed, and that after the expiration of a
further specified period service will be discontinued, and in
case service is resumed a reconnection charge will be made.
You call our attention to the provisions of subsec. (11),
par. (b), sec. 66.06, Stats., and you inquire whether this
section provides an exclusive remedy in cases where serv
ice charges for water furnished are delinquent.
Your question is answered in the negative. A muni

cipally owned water utility is a public utility within the
meaning of chs. 196 and 197, Stats. As a public utility it
may enjoy all the rights conferred on privately owned utili
ties except such as have been specifically restricted to pri
vately owned utilities. A privately owned utility may file
with the commission a rule, similar to the rule filed by the
municipally owned utilities to which you refer. We find no
statutory provision which prohibits a municipally owned
water utility from filing such a rule with the commission.

Subsec. (11) (b), sec. 66.06, Stats., confers on a muni-
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cipally owned water utility, and other municipally owned
utilities where practicable, the power to collect delinquent
service accounts in the manner provided for the collection
of delinquent taxes. The sole effect of the statute is to

provide an effective method of collecting delinquent ac
counts. There is nothing in the statute, either expressed
or implied, which in any manner prohibits a municipally
owned utility from adopting rules for the discontinuance
of service to consumers who are delinquent in payments of
service accounts.

SOA

Public Officers—Real Estate Brokers Board—Determina
tion by individual members of real estate brokers board to

grant license is not determination of board. To constitute
act of board determination must be made at meeting of
board.

Action revoking license of real estate broker is effective
from time board makes its decision, not from time broker
receives notice.

December 16, 1929.
Real Estate Brokers Board.

Attention Ralf T. Runge, Acting Secretary.
You say that it is the practice in the office of the real

estate brokers board to submit applications for licenses to
each member of the board at his respective home; that "each
member upon approving an application indicates his ap
proval by writing his name or initials on the application or
on the license certificate" and that after the application or
license has been in that manner approved by all three mem
bers, a license is mailed to the broker. You say it has also
been the practice at a meeting of the board to vote upon
all applications or licenses passed upon, as above outlined,
and mailed out since the last meeting.
You ask from what time such license mailed to the appli

cant has become legally effective.
Subsec. (1), sec. 136.04, Stats. 1929, provides that the

board "* * * may promulgate rules and regulations
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for carrying into effect the provisions of this chapter and
for the performances of its duties and functions." You did
not enclose a copy of such rules and regulations, and this
opinion assumes that such rules and regulations are silent
on the questions here discussed. Subsec. (1), sec. 136.04
provides further:

" * * * a majority of the board shall constitute a
quorum for the exercise of the powers or authority confer
red on it. * *

Subsec. (2), sec. 136.04, Stats., provides:

"The board shall receive applications for, and issue li
censes to real estate brokers and real estate salesmen as
provided in this chapter, and shall administer the provi
sions of this chapter."

Subsec. (3) provides that meetings, hearings or investi
gations at different points in the state may be conducted by
any member of the board or by one authorized by the board.

Subsec. (1), sec. 136.08, Stats., provides that the hoard
may suspend and revoke any license under conditions stated
therein.

Subsec. (1), sec. 136.09, Stats., provides that the hearing
previous to such revocation may be held by any member of
the board or by one duly authorized thereby.

It is clear that investigations and hearings previous to
the granting of a license or the revocation thereof, may be
held by individual members of the board or by an authorized
employe of the board. It is equally clear that the board and
not one or more individuals thereof shall issue and revoke
licenses.

Does the action you describe previous to the meeting of
the board constitute such action by the board as is contem
plated in the statutes, which declare that the board shall is
sue and revoke licenses? The following is taken from an
opinion written by Justice Winslow:

" * * * It is familiar law that when a board of public
officers is about to perform an act requiring the exercise of
discretion and judgment the members must all meet and
confer together, or must all be properly. notified of such
meeting, in order to make the action binding. Individual
and independent action, even by a majority of the members
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of the board, will not suffice. * * *" McNolty v. Board
of School Directors of the Town of Morse, 102 Wis. 261,
263.

The determination to grant a license is, therefore, not a
determination or a decision of the board until the board at

a meeting has taken formal action.
In answer to your question, therefore, I wish to say

that the license is granted at the time the board meets and

takes formal action as a board, and it is not granted as of

the time that any individual member of the board acts, as
you have indicated above. See XI Op. Atty. Gen. 932; XI
Op. Atty. Gen. 222. This opinion is based upon the as
sumption that the rules and regulations of the real estate
brokers board do not provide that a license granted is to
take effect at some future date.

You also say:

"When the board after a hearing vote at a meeting to re
voke the license of a real estate broker it has often hap
pened that such broker has not been notified until a num
ber of days later that his license is revoked. * *

You inquire when the revocation, under such circumstances,

became legally effective.
As above, the answer must be that the revocation be

came effective as of the date when the board took action,
irrespective of the time when such broker was mailed notice,
or received notice of revocation, unless the board, or the
rules and regulations of the board, specifically provided for
a different date.

FWK
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Appropriations and Expenditures — Public Printing—
Bureau of purchases is authorized to have printed reprint
of cemetery laws and to distribute same as provided in ch.
149, Laws 1929.

Expense of printing is charged under subsec. (4) and
expense of distribution is charged under subsec. (1), sec.
20.10, Stats.

December 17, 1929.

P. X. Ritger,
Director of Purchases.

You refer to ch. 149, Laws 1929, which instructs the
"printing board" to have printed 4,000 copies of a reprint
of the cemetery laws, and further provides that a copy shall
be distributed by the "superintendent of public property"
to each cemetery association and others mentioned there
in. The act carried no appropriation.

You also refer to subsec. (4), sec. 20.10, Stats. (1929),
which makes an appropriation of such sums as may be
necessary for all public printing for which there is no

. other appropriation properly chargeable therewith. This
was formerly subsec. (3), sec. 20.11, making an appropria
tion to the printing board. By ch. 469, Laws 1929, it was
renumbered to be subsec. (4), sec. 20.10. Sec. 20.10 was
formerly the appropriation section of the superintendent of
public property. By said ch. 469, however, it became the
appropriation section of the director of purchases. It is
therefore seen that subsec. (4), sec. 20.10 now makes an ap
propriation to the director of purchases.
You ask whether the bureau of purchases has authority

to have printed a reprint of the cemetery laws as provided
in said ch. 149, and whether the expense of printing may be
charged against the appropriation made by subsec. (4),
sec. 20.10, and whether the expense of distribution, par
ticularly postage or other transportation expense, may be
charged against the same appropriation.
No difficulty is presented in concluding that the bureau

of purchases has authority to carry out the provisions of
said ch. 149. By ch. 468, Laws 1929, the bureau of pur
chases, under the direction of the director of purchases,
has succeeded to the functions of the printing board and
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the superintendent of public property. Sec. 15.38, Stats., |
created by said ch. 468, provides to the elfect that wherever "f
in "the statutes" the terms "printing board" or "superin- •
tendent of public property" are used, they shall be con-
strued and understood to apply to the state purchasing
bureau and the director of purchases. •
Had the reprint been printed as originally contemplated *

—namely, by the printing board—the expense of printing
would have been charged against the above mentioned ap
propriation provision (as subsec. (3), sec. 20.11) of that ;
board. Now that the bureau of purchases is to have the /
printing done and the appropriation provision is simply . j
transferred to that bureau as subsec. (4), sec. 20.10, it is ^
felt that the expense of printing is properly chargeable •
against that appropriation of the bureau.
Had the reprint been printed by the printing board, it ,

seems plain that the expense of distribution, however,
would not have been charged to the above mentioned ap
propriation of that board. The duty of distribution was *
imposed on the superintendent of public property, and the
expense thereof would have been charged to the general
appropriation of the superintendent, which was provided •
by subsec. (1), sec. 20.10. Now that the duty of distribu- ^
tion is on the bureau of purchases, it is felt that the expense
thereof is properly chargeable against the general appro
priation of the director of purchases, which is likewise
provided by subsec. (1), sec. 20.10, Stats, (as created by
ch. 469, Laws 1929). \
FCS I
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Banks and Banking—County Depositories—Questions
answered as to procedure designating bank as depository
under sec. 59.74, subsecs. (2) and (4), and for investment
of county funds under subsec. (7) thereof.

December 18, 1929.
John A. Markham,

District Attorney,
Independence, Wisconsin.

You submit the following questions to which I make
answer:

1. "Will bonds given by depositories hold over the year
for which given?"

Answer—No.

2. "May special funds of the county be legally invested
under sec. 59.74 (7) in a bank not designated or qualified
as a county depository?"

Answer—Yes as there specified.

3. "Where county board took action during the last day
of the annual session which has been adjourned from the
16th of November to the call of the chair some time dur
ing the month of January, adopted resolutions relative to
designations of county depositories, which on mature con
sideration of the committee on finance appear to be inad
visable, may the committee defer action on designation and
qualification of new depositories until the resumed Janu
ary session of the board ?"

Answer—No. The committee does not designate deposi
tories. That is done by the board at its annual meeting
under subsec. (2), sec. 59.74, Stats., or in the cases men
tioned in subsec. (4) at a special meeting of the board,
TLM
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Public 0^ce7-s—Attorney general may counsel and ad
vise with district attorney only on questions arising with
in official jurisdiction of district attorney.

December 19, 1929.

T. W. Andresen,

District Attorney,
Medford, Wisconsin.

This is to acknowledge your letter bearing date of De
cember 10. Your statement of facts involves a situation,
it appears, which is not before you in your capacity as dis
trict attorney. It appears you are advising school officers
in their official capacity as school officers, and your inquiry
does not involve a question arising in the administration of
your official duties.
This department has many times indicated that it may

give official advice to district attorneys only on matters
arising within the scope of their official jurisdiction. That
seems to be what the statutes contemplate and is, undoubt
edly, sound policy. Accordingly, I must decline to official
ly counsel with you on the question you present. Should
the state department which is directly interested and en
titled to the official assistance of the attorney general re
quest a ruling, a copy of such official opinion will be prompt
ly mailed you.
FWK

Fish and Game—Minh^Muskrat^Ov^n season for trap
ping mink in Jackson, Trempealeau and Buffalo counties is
from November 15 to March 1.

Open season for muskrat in same counties is from March
1 to April 10 in even numbered years.

December 19, 1929.

John A. Markham,

District Attorney,

Whitehall, Wisconsin.
You have submitted the question whether under the 1929

statutes, mink and muskrat may be la-wfully trapped in
the counties of Jackson, Trempealeau and Buffalo, as to
mink between November 15 and March 1, and as to musk-
rats between March 1 and April 10. You direct me to the
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table contained in eh. 29, Stats., which in subsec. (4), sec,
29.18, as amended by ch. 400, Laws 1929, provides an open
season for mink from November 15 to March 1 "except that
in Horicon marsh, in Dodge county there shall be no open
season for mink until January 1, 1933." Under this pro
vision you are advised that there is an open season for
mink in the counties of Jackson, Trempealeau and Buffalo
between November 15 and March 1 of each year.
As to an open season for muskrat we find under subsec.

(5) of the same table in par. (a) an open season for musk-
rat from October 25 to April 1 in Calumet, Fond du Lac,
Outagamie, Waushara, Winnebago counties and in town
ships of Royalton, Mukwa, Weyauwega, Caledonia, and Fre
mont in Waupaca county.
Then in par. (b) there is an open season for muskrat

from March 1 to April 10 in even numbered years. In all
other counties except those named in par. (a) south of
north line of Buffalo, Trempealeau, Jackson, Wood, Porr
tage, Waupaca, Outagamie, Brown and Kewaunee counties,
except that on Horicon marsh in Dodge county there shall
be no open season for muskrat including muskrat on so-
called muskrat farms not legally operated or on muskrat
farms established after July 1, 1927, until January 1, 1933.

Under this provision you are advised that there is an
open season for muskrat in the counties of Buffalo, Trem
pealeau, and Jackson from March 1 to April 10 in even
numbered years.
JEM

Automobiles—Passenger carrying motor vehicle having
passenger carrying capacity within meaning of ch. 239,
Laws 1929, not to exceed five, when operated under con
tract therein described is exempt from provisions of ch.
194, Stats., even though vehicle at same time also carries
freight.

December 19, 1929.
Railroad Commission.

Attention Wm. M. Dinneen, Secretary.
You refer to an opinion of this department, under date

of August 7, 1929, XVIII Op. Atty. Gen. 437, which ruled

43
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that ch. 239, Laws 1929, creating sec. 194.015, Stats., (1)
exempts from the provisions of ch. 194, Stats., only passen
ger carrying motor vehicles, and (2) does not exem^-^jpc-
clusively freight carrying motor vehicles for the reason
that the latter do not have any passenger carrying capacity
within the meaning of the statute.
You state that it is not clear from the opinion, and you

now ask, whether the statute exempts motor vehicles used
for the transportation of both passengers and freight
where the vehicle (1) has a passenger carrying capacity
of not to exceed five persons and (2) is operated under
contract with the federal government for carrying United
States mail between fixed termini on the route fixed by the
contract for conveying such mail.
The two conditions set forth in the question submitted

are precisely the conditions prescribed by the statute in or
der for the exemption to apply. If a vehicle meets these
conditions it comes within the exempt class and, in our
opinion, there is nothing in the statute that takes such ve
hicle out of the exempt class merely by reason of the fact
that it may at the same time carry freight. The question
is, therefore, answered in the affirmative.
FCS

Bonds—Taxation—When surety bond is given by surety
company in pursuance of sec. 70.67, Stats., such bond must
equal amount of state and county taxes and is not limited
to $500,000.

December 20, 1929.
Verne C. Lewellen,

District Attoiney,
Green Bay, Wisconsin.

You invite attention to sec. 70.67, Stats., and you ask:

"When a surety bond is furnished by a surety company
bonding a city treasurer whose apportionment is over
$500,000, is the limitation of the bond $500,000 or must it
equal the amount of the apportionment?"

Sec. 70.67, Stats., provides:

"The treasurer of each town, city or village shall exe
cute and deliver to the county treasurer a bond, with sure-
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t^s, to be approved, in case of a town treasurer, by the
chairman of the town, and in case of a city or village treas
urer by the county treasurer, in the sum of double the
amount of state and county taxes apportioned to his town,
city or village, not exceeding five hundred thousand dollars,
c^ditional for the faithful performance of the duties of his
office and that he will account for and pay over according
to law all state and county taxes which shall come into his
hands. Provided, that when such bond is executed, or the
condition thereof guaranteed, solely by a surety company
as provided in section 204.01, such bond shall be in a sum
equal to the amount of such state and county taxes. The
county treasurer shall give to said town, city or village
treasurer a receipt for said bond, and file and safely keep
said bond in his office."

When a surety bond is given by a surety company in pur
suance of sec. 70.67, Stats., such bond must equal the amount
of state and county taxes and is not limited to $500,000.
The words "not exceeding five hundred thousand dollars"
were inserted in the section quoted by ch. 219, Laws 1907,
at which time there was no express provision for a surety
company bond. The following provision was enacted by
ch. 195, Laws 1913:

"Provided, that when such bond is executed, or the con
dition thereof guaranteed, solely by a surety company as
provided in section 1966—33, such bond shall be in a sum
equal to the amount of such state and county taxes."

This provision expressly required that the bond given by
a surety company "be in a sum equal to the amount of such
state and county taxes and necessarily, therefore, the re
quirement that a personal bond be for double the amount
of the taxes, but not exceeding $500,000, is inapplicable to
bonds issued by a surety company.
ML
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Criminal Law—Inquests—Public Officers—Coroner—
With single exception provided for in sec. 366.19, subsecs.
(2) and (3), Stats., coroner's fees are limited to those pre
scribed in sec. 366.14 for "taking inquest." He is entitled
to no compensation for performance of official duties prior

to issuance of precept under sec. 355.02.

December 23, 1929.

Earl F. Buelow,

District Attoimey,
Racine, Wisconsin.

In your letter of the 5th inst. you state:

"A question has been raised by the county board as to the
propriety of allowing the coroner's quarterly claim for ex
penses and fees. The coroner is on a fee basis. Part of
the items claimed at this time rise in connection with in
vestigations and inquests conducted prior to the date on
which the amendments of ch. 366, by the laws of 1929, be
came effective. Exception is now taken specifically to the
coroner's claim for fees and mileage for conducting person
al investigations of deaths without summoning a jury, the
coroner deciding after his investigation that there was no
necessity for an inquest. For these personal investigations
the coroner has submitted a claim for fees at the per diem
rate according to the statute in force at the time (sec.
366.14) and for mileage allowance at the rate fixed by the
same statute." * * ♦

For your guidance in relation to the whole question you sub
mit the following questions, for our opinion.

"1. Is the coroner entitled to the per diem fee at the rate
fixed by sec. 366.14 for conducting personal investigations
of deaths when no jury is summoned and no inquisition re
turned ?
"2. Is the coroner entitled to expenses generally, or to

mileage at the rate prescribed by sec. 366.14 for conducting
such investigations, and is such an allowance to be made in
addition to the per diem fee if any per diem is lawful in
such cases, or is such allowance proper though the per diem
fee is unlawful?"

With your letter you have furnished us with a copy of
your opinion to your county board under date of November
26 last, containing numerous citations of authority for your
holding in that opinion, which has been of inestimable aid
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and assistance to us in this opinion, and very fully and cor
rectly states the law applicable to the matter under consid

eration.

I think a consideration of the questions submitted by you
must be premised on the rule not infrequently announced
by our supreme court "that a public officer takes his office
cum onere and is entitled to no salary or fees except what
the statute provides." State v. Cleveland, 161 Wis. 457;
Outagamie County v. Zuehlke, 165 Wis. 32 (and cases cited
at p. 40); Henry v. Dolen, 186 Wis. 622, 624.

State V. Cleveland, 161 Wis. 457, 459, states the rule given
in Mechem on Public Officers at sees. 855 and 856, in the
following language:

"A public official's right to compensation is purely stat
utory; what the statute gives, he receives, but no more."

With such rule as our guide, an examination of the gov
erning statutes will furnish a conclusive answer to your in

quiries. I think that both of your questions may be an
swered together and I will proceed on thaf theory.
You state that the claim of the coroner consists of items

incurred prior to the enactment of chs. 143 and 450, Laws
1929, as well as to items incurred after the effective date
of those acts. Said ch. 143 was approved May 29, 1929
and ch. 450 was approved August 29, 1929.
We have examined every section of ch. 366, Stats., (in

cluding the provisions of said chs. 143 and 450, Laws 1929,)
and find no statute prescribing fees or compensation to
coroners (with the single exception hereinafter noted) ex
cept for services performed "for taking inquest." Those
fees are prescribed by sec. 366.14, Stats. So far as is here
material, it reads, in its amended form, as follows:

"The sole compensation of the coroner and deputy coro
ners for taking inquest shall be eight dollars for each day
and four dollars for each half day actually and necessarily
required for the purpose and ten cents for each mile
actually and necessarily traveled in performing such
duty; * * *"

No other statute prescribes any fees or compensation to
coroners for the performance of their statutory duties, save
and except that sec. 366.19 (3), Stats, (created by ch. 143,
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Laws 1929), prescribes a fee of ten dollars for the per
formance of his duty under sec. 366.19 (2), Stats.

Sec. 366.19 (2), Stats., provides as follows:

"It shall be the duty of the respective coroners of this
state, in any case ivhere the body is to be cremated, to view
and make a careful personal inquiry into the cause and man
ner of death, and conduct an autopsy or order the conduct
ing of an autopsy, if in their opinion it is necessary to de
termine the cause and manner of death, and thereupon cer
tify that no further examination or judicial inquiry con
cerning the same is necessary if so satisfied, otherwise, or
in the event of doubt to proceed as otherwise provided by
law."

And sec. 366.19 (3) prescribes:

"The coroner shall receive a fee of ten dollars, to be paid
out of the county treasury for each body so vieioed or in
quiry so made."

It will be observed that under the provisions of sec.
366.19 (2) and (3), Stats., the coroner is entitled to a spe
cific fee of ten dollars "for each body so viewed or inquiry so
made," and in no other instance in the performance of his
duties is there any fee or compensation provided by statute
for viewing or making personal investigation or inquiry.
In all other instances the fee or compensation prescribed by
statute is for services rendered in taking an inquest.
We understand that your questions relate to services

rendered for investigating cases of violent or sudden death
in which the coroner deemed no inquest necessary. It
seems to us quite plain that the compensation fixed by stat
ute (with the single exception noted above) is purely for
services rendered when an inquest is actually held, and un
der the rule above announced, it seems equally obvious that
his compensation for ofiicial acts is only such as is specific
ally provided by statute, for the rule is inflexible that an of
ficial can demand only such fees or compensation as the law
has fixed and authorized for the performance of his official
duty, and the statute having imposed upon the coroner the
duty of performing services in the discharge of his general
official duties for the performance of which no compensa
tion is provided, the county is not liable therefor. His re
muneration for such services is presumably had in the com-
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IDensation received for those to which compensation is
specifically attached and which the legislature intended as
an equivalent for the duties he is required to perform, and
for which no compensation is provided.

Where the only compensation provided for a public of
ficer for the discharge of his public duties consists of fees,
and certain duties ai'e imposed upon him by law for which

no compensation is provided, he cannot recover for serv
ices in the performance of such duties on the basis of quan
tum mernit, or at all, the conclusive presumption being that
compensation for such services is fully covered by the al
lowance made for the performance of other official acts for
which fees are specifically prescribed. The performance of
certain duties without compensation is a burden attaching
practically to all such official positions, and this burden is
voluntarily assumed by an officer when he accepts the of

fice, as he is presumed to know the requirements of the law.

We are of the opinion, therefore, that except under the
provisions of sec. 366.19 (2) and (3), Stats., coroners are
not entitled to any fees or compensation for the perform
ance of their duties in conducting personal investigations
of deaths. Their compensation is limited to that specified
in sec. 366.14, Stats., and for the time "actually and neces
sarily required" in the taking of the inquest, not including

time consumed by the coroner in the performance of his du
ties prior to issuance of precept mentioned in sec. 366.02,
Stats.

A coroner's inquest has always meant, and still means
under the phraseology employed in our statutes, a judicial
investigation into the cause of death by a coroner, with the
aid of a jury, and hence the fee for an inquest cannot prop
erly be charged unless a jury has been called into existence
by the precept issued by the coroner under the provisions
of said sec. 366.02 to determine the cause of death.

HAM
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Appropriations and Expenditures—Navigable Waters—
State has power to appropriate and spend public money to
restore and maintain public waters in navigable lake to
their normal elevation if lowered by dredging.

December 23, 1929.
Chas. a. Halbert, State Chief Engineer,

Bureau of Engineering.
On May 17, 1929 you submitted a communication calling

attention to the fact that under the provisions of sec. 20.12,
subsec. (18) an appropriation was made of 2,500 for the
purpose of repairing a dam on state owned property situ
ated on the Big Muskego lake in the town of Muskego,
Waukesha county, to be available for that purpose July 1,
1927. You say that pursuant to ch. 169, Laws 1887, a
canal was dug from Muskego Lake to Wind Lake, lowering
the level of Muskego Lake some four and a half feet. Sub
sequent to the construction other improvements were made
and both the original construction work and the subsequent
work became the subject of litigation in the case of Priewe
V. Wisconsin State Land and Improvement Company, 93
Wis. 534, and the subject was again involved in a proceed
ing before the railroad commission and decided in 18 W.
R. C. R. 363. You say the result of the construction work,
together with the construction of the controlling dam in
order to cori-ect further deepening of the channel from
Muskego Lake, has resulted in a situation whereby the
present dam, together with its abutments, is now resting
upon lands which were formerly normally covered with
water, that is, prior to the construction work pursuant to
ch. 169, Laws 1887.
You ask whether the money appropriated by the 1927

legislature can be expended for the repair of the dam in
question, and in case the money appropriated cannot be
spent for the repair of the dam in question, you ask wheth
er these expenditures can be made provided the riparian
owner quitclaims all right and interest, if any, in the land
upon which the dam and abutments rest.
That question was submitted for an opinion on May 17,

1929, and I note you were then told that there was then
pending in the supreme court a case involving a similar ap-
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propriation of the 1927 legislature respecting construction
of a dam or dams for the control of waters in Horicon
marsh, and because of that pending case, an opinion on
that question was deferred until after the decision in the
Horicon marsh case. You now call attention to the fact

that that case has been decided and you ask to be advised on
your questions.

It is true that a decision has been made in the Horicon

marsh case but the court refused to pass upon a number
of questions that we had hoped would be finally disposed
of in that case and, as we read that decision, we do not
think it is helpful in the proper disposition of your ques
tions.

We contended in that case that the title to public navig
able waters as well as the lands under them was in the state

in trust for the public for the public uses incident thereto,
and that neither the state nor anyone else could destroy or
impair such trust conditions, either by sale or otherwise,
and we are still of that opinion and do not think the su
preme court, in the Horicon marsh case or decision, has
changed that well established rule of law.
You say that pursuant to ch. 169, Laws 1887, a canal

was dug from Muskego Lake to Wind Lake, lowering the
level of Muskego Lake some four and a half feet. That is
a pretty big drainage proposition and would drain a large
part of most of the interior lakes of the state. According
to the surveyors' figures, that was about the depth of the
deepest waters that were drained on the Horicon marsh,
and if that drainage destroyed any considerable amount of

public waters on these lakes, I do not believe it would be
legal if properly contested; but if it does not interfere with
or destroy public rights, or if in fact it was in aid of pub
lic right, then I think the state could expend public funds
in carrying it out; but if it was in the nature of a land grab
to uncover land that was held by the state in trust for the

public, it would be illegal, because the state is powerless to
divest itself of that public trust duty. If the drainage was
made for the public benefit it might be justified under the
law and if the dam, ditch or channel was constructed for
the benefit of the public and in aid of navigation, they could
in the same way be improved or maintained for that same
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purpose. So the question may be partly one of fact and
partly one of law, but I think it is safe to say as a general
principle that if the waters of a lake are public navigable
waters they and the lands under them are held by the state
in trust for the public uses incident thereto and that
changes and improvements therein should generally be in
aid of such public uses. What that would be depends large
ly upon the particular conditions and situations and the
uses to which they are adopted and not for private uses or
purposes.

We have advised in the Horicon marsh case and so advise

here that, as to the public waters, they are trust proper
ties of the state and are to be so held, controlled and devel
oped for the benefit of the public in the proper administra
tion and execution of that public trust. Just what that is
or should be in a particular case depends largely upon the
conditions and circumstances of the particular case. As
already stated, lowering of the public waters in the ordi
nary lakes of Wisconsin four feet would be a very serious
matter and I think it would be safe to say in most cases it
could not be done without affecting, interfering with and
injuring the public rights in such waters. If this dam is
in the nature of an obstruction for the purpose of raising
or sustaining such public waters so as to restore them, to
their normal level, then I think there is not only a right
but a public duty to do that and the expenditure of public
money for that purpose would be lawful.
TLM
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Bridges and Highways—Public Officers—County High-
way Committee—Power to determine whether money is to
be expended that is raised as highway tax by county under
provisions of sec. 83.06, subsec. (4), Stats., can be vested
in county highway committee although some of its mem
bers may not be members of county board; amount that
can be levied under that provision is not affected by amount
raised for that fund from motor vehicle tax or other
sources.

December 26, 1929.

Harold W. Hartwig,

District Attorney,
Watertown, Wisconsin.

You say that at the November session of your county
board the board adopted a resolution levying a tax of one
mill on the taxable property of the county according to sec.
83.06, subsec. (4), Stats., and you ask if under this reso
lution the power of determining where this aid for con
struction work or any other expenditure of the sum can be
delegated to the county highway committee, if the highway
committee is not composed entirely of members of the
county board.
You are advised it can under the provisions of sec. 82.06.
You say the resolution raises the sum of $77,259.36 and

in addition to this sum the board appropriated for high
way purposes a total of $72,840.00, and also voted the
transfer of several thousands from the general fund in ad
dition to the estimated receipts from the gas and motor
vehicle tax. You ask if the total amount over and above
the receipts of the gas and motor vehicle tax can exceed two
mills of the equalized valuation of the county.
You are advised it can, under the provisions of sec. 83.06

(4), which expressly authorizes the board to levy a tax of
not more than two mills on the dollar, which tax shall be
in addition to all other taxes. It will be noted that ex

pressly refers to the tax that is levied by the county board
under that pi'ovision and is not affected by any money
that may come into the fund from other sources.
TLM
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Bridges and Highways—Relocation of State Highway—
Subsec. (2), sec. 83.08, Stats., as amended by eh. 187, Laws
1929, directs payment to land owner of award made by
county highway committee, but rights of mortgagee should
be considered; suggestion made that agreement be made
with owner and mortgagee.

December 26, 1929.

Highway Commission.

Attention K. G. Kurtenacker, Secretary.
You ask: Under subsec. (2), sec. 83.08, Stats., as

amended by ch. 187, Laws 1929, when the county highway
committee has made and signed an award of damages to
the land o\vner and the same has been approved by the
state highway commission and filed with the county clerk
and the amount so awarded is made payable by check, who
shall be the payee named in the check, the mortgagee or the
owner? Who shall be the payee named in the check where
there are a first mortgagee and a second mortgagee?

Subsec. (1), sec. 83.08 provides to the effect that when
the state highway commission orders a relocation on a state
trunk highway, etc., the county highway committee shall
deal by contract, if possible, with the ovjuers of the land re
quired. The contract is required to be in writing and to
name the county as grantee and to be filed with the county
clerk and may be recorded in the office of the register of
deeds.

Subsec. (2), sec. 83.08, as amended, provides to the ef
fect that if the lands can not be acquired by contract, the
county highway committee shall acquire the same either by
condemnation proceedings in the manner provided by ch.
32 of the statutes or by sec. 83.07 or

"shall make and sign an award of damages to the land
oioner and, when approved by the state highway commis
sion, shall file the same with the county clerk; and there
upon the amount so awarded shall be payable the same as
when the land is acquired by contract; and the land otvner
may receive the same without prejudice to his right to claim
and to contest for a greater sum. When such award shall
have been made, approved and filed, the highway authori
ties and their contractors and employes may take posses
sion of the premises and proceed with the contemplated
highway Improvement and construction. A copy of the
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award shall be promptly delivered or mailed to the owner
if his address be known and if not known then to the occu
pant of the land. The land owner may at any time after
the completion of such improvement or construction and
in any event after nine months from the date that the high
way authorities take possession of the land in question,
proceed as provided in chapter 32 to have his damages ap
praised, or may apply to the county judge on five days'
written notice to any member of the county committee, to
appraise the owner's damages and thereafter the proceed
ings shall be as provided in section 83.07 and the provisions
of said section shall apply."

It is seen that where the committee attempts to acquire

the land by contract it is directed to deal with the owners;
that where, after being unable to acquire the'same by con
tract, the committee follows the procedure above quoted,
it makes an award to the land oivner; that a copy of the
award shall be delivered to the owner; that the hind oivner
may receive the same without prejudice; that the land own
er may have his damages appraised, in the manner pro
vided. The provisions under consideration make no men
tion of a mortgagee.

It is seen therefore, that where the committee follows
the procedure above quoted, notice is provided only as to
the owner. That in such case owner does not include a

mortgagee, that notice is not required to be given to the
mortgagee, and that the proceeding is valid without notice
having been given to the mortgagee, see Connell v. Kau-
kauna, 164 Wis. 471, 488-490. See also XI Op. Atty. Gen.
479.

While notice to the mortgagee may be dispensed with,
and while the award may be to the owner only, the distri
bution of the amount of the award may be a different mat
ter.

In 20 C. J. 856-858 it is stated:

"The courts are not agreed as to the proper disposal of
the compensation when mortgaged property is taken or in
jured under the power of eminent domain. In many cases
it is held that the mortgagee is an owner or person inter
ested in the property and, as such, entitled to compensation
from the condemning party to the extent of his interest,
and the same rule applies to an assignee or grantee of the
mortgage. Notwithstanding the weight of authority sup-
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ports the doctrine stated, there are authorities holding
that, in the absence of a statute providing for compensa
tion to the mortgagee, the mortgagor may recover the full
amount of the compensation without regard to the mort
gagee, the latter having his remedy against the mortgagor;
although this would seem, in some instances at least, to de
pend on the question whether the mortgagor or the mort
gagee is in possession. It is generally held, however, that
the award is a substitute for so much of the mortgaged
property as is appropriated for public use, and that the
mortgagee has in equity a lien on the award to the extent
of the mortgage debt, or to the extent of the deficiency
where there has been a foreclosure sale, and a formal re
lease of the mortgage is not necessary. * * *"

In 10 R. C. L. 140-141 it is stated:

"It is a general and well established rule that, when
mortgaged property is taken by eminent domain, .or dam
aged to such an extent that the security of the mortgage is
impaired, the mortgagee's rights against the land follow
the award, and he may have the mortgage debt satisfied out
of that fund in advance of other creditors of the mortgagor,
if he takes the burden upon himself of enforcing his rights
in that regard. Whether the mortgagee's interest is prop
erty in the constitutional sense, so that the condemning par
ty is bound at its peril to see that the mortgagee is compen
sated and he has his remedy directly against the condemn
ing party is a question upon which the decisions are not in
agreement. In those states in which the common law doc
trine prevails, and the mortgagee is held to be the posses
sor of a defeasible title to the land, his interest is entitled
to the same constitutional protection as any other proper
ty ; but in states in which the mortgage is held to be a mere
security creating a lien upon the property, but vesting no
estate in the mortgagee, it is generally held that the mort
gagee has no property in the mortgaged land and has no
constitutional right to protection. On the ground that the
lien of the mortgage is a property right, it has been held
that, even when a mortgage is only a lien, the mortgagee
may recover compensation directly from the condemning
party, although the mortgagor has already been paid the
full value of the land; but, in the absence of statute requir
ing notice to the mortgagee, the weight of authority is oth
erwise. * * *"

See also 58 A. L. R. 1540 n. and 4 Ann. Gas. 944 n.
Connell v. Kmikmna, 164 Wis. 471, was an action by

bondholders to foreclose a trust mortgage given by a pub-
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lie utility, the property of which utility had been taken
over by the city of Kaukauna by condemnation proceed
ings under statutes providing therefor. In the condemna
tion proceedings the award was in favor of the utility; the
city paid the amount to the utility; the utility paid it over
to the trustee who, however, was not authorized to receive
such payment, and who distributed the amount chiefly to
others than bondholders under the trust mortgage. Al
though holding that failure of the condemnation statutes
therein involved to provide for notice to mortgagees or
other lien holders and failure to give notice to the mort
gagee did not invalidate the condemnation proceedings, the
court further held that the lien of the mortgagee extended
to the award made in the condemnation proceeding; that
the city, having notice of the mortgage, was bound to see
that the amount of the award (which was less than the
amount of the bonds secured by the mortgage) was ap
plied to the satisfaction of the claims of the bondholders;
and that the city could not discharge that obligation by
paying the money to the utility then insolvent. The court
further held that in the event of the failure of the city to

liquidate the claims of bondholders within a time fixed, a
foreclosure was to be had as demanded in the complaint.
The court says at page 500:

"While there are authorities holding that a payment of
an award in condemnation proceedings to the mortgagor is
sufficient, we do not think such holding is based upon sound
reasoning. * * *"

It does not appear that the statutes before the court in
the Connell case contained any direction as to whom the
award should be made payable. The instant statute, on
the other hand, not only directs that the award be made to
the land oivner, but that it shall be payable the same as

when the land is acquired by contract and that the land
owner may receive the same. The instant statute seems to
provide a clear direction to pay the award to the oivner.
It is felt, however, that this statutory direction would not
serve as a protection to the condemning authority. In the
Connell case the court does not make any mention of the
absence of a statutory direction as to whom the award
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should be payable, and it is believed that that circum
stance was not a factor in its decision.

It is therefore felt that the holding in the Connell case is
applicable in the situation here presented.

It may be suggested that a practical solution might be
effected by an agreement with the owner and the mortgagee
as to the respective amounts to be paid them and obtaining
a release from the mortgage of that portion of the mort
gaged premises which has been tahen for public use.
FCS

Indigent, Insane, etc.—It is duty of town, city and vil
lage to furnish relief to poor person not having lawful set
tlement there if sworn statement provided for in sec. 49.03,
subsec. (1), Stats., is furnished; sec. 49.04 imposes that
duty on county; county board has power to decide whether
aid be furnished at county home or in what manner it shall
be furnished.

December 26, 1929.

Frank B. Keefe,

District Attorney,
Oshkosh, Wisconsin.

You call attention to the fact that under the provisions

of sec. 49.07, Stats., the court, upon petition, may commit to
the county home any person having a legal settlement
therein in the manner there specified. You say your coun
ty is confronted with cases where indigents call upon va
rious municipalities for aid who have no legal settlement
in any town, city or village and no residence in the county,
and who are transient paupers within the provisions of sec.
49.03; that your county has never adopted the county sys
tem for relieving the poor although you have a poorhouse.
You say that, as the situation now exists in your county,

it would be advisable in many cases if this type of pauper,
not having any legal settlement within the county, could be
relieved and maintained by the county at the county home,
but a reading of sec. 49.04 does not convince you that this
is possible, although sec. 49.04 attempts to confer upon the
county board the right to care for poor persons having no

legal settlement therein.
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I think the duty is clearly imposed upon the county, or
upon the municipality as the case may be, to care for the
transients therein as well as those having legal settlement.
Sec. 49.04 imposes that duty upon the county, and it would
be for the county to say how that should be done and to
provide the means for so doing; so I see no reason why the
county board could not say that should be done in the coun
ty home, and it seems that would be the most natural way
of providing that means. Relief to a poor person may be
furnished by the town, city or village under sec. 49.03 (1),
Stats., as amended by ch. 140, Laws 1929, when the sworn
statement therein mentioned is made by such poor person.

You ask if sec. 49.03 is an exclusive procedure to be fol
lowed in dealing with transient paupers. My answer is
"no". Sec. 49.04 is just as specific a provision for furnish
ing county relief to both transient and local paupers as sec.
49.03, and subsec. (2), sec. 49.04 says that the board may
make regulations not inconsistent with law in relation, to
the support and maintenance of such persons. Under the
general pioposition that beggars should not be choosers, I
see no reason why the county in furnishing the relief could
not say or provide how that should be furnished, either in
their home or otherwise and could thereafter charge it or
collect it in the manner provided in that chapter
TLM

Appropriations and Expenditures—Counties—County
Board—Courts—Circuit Jwdf/e—Resolution of board of su
pervisors of Kenosha county directing payment out of local
public treasury of salary to circuit judge, in addition to his
salary payable out of state treasury, under authorization of
sec. 252.071, Stats., may be rescinded and obligation to pay
such additional salary terminated at time prescribed.

December 26, 1929.
John P. McEvoy,

Assistant District Attorney,
Kenosha, Wisconsin.

In your letter of November 25 last, addressed to the at
torney general, you request his opinion on the following
question:

44
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"May the county board during the present term of the
circuit judge for the first judicial circuit of which Kenosha
county is a part, rescind their former action of November
11, 1925, and cease to pay to the said judge the salary oi
$2,500 annually as incorporated in that resolution?

Prefacing the foregoing question propounded by you is
the following statement:

"  "The circuit judge from the first judicial circuit, of which
Kenosha county is a part, was on the first Tuesday of April,
1925 duly elected for a six year term commencing January,
1926. On January 6, 1925, the Kenosha county board of
supervisors passed a resolution requesting the legislature
to endow county boards with power to pay to circuit ;]_udges

V  out of the county treasury compensations in addition to
I  that received from the state."
fc. You state further that the legislature of 1925 enacted

sec. 252.071, which reads;

I  "In judicial circuits containing a city or cities of forty
s  thousand or more population each and less than four hun-
t  dred thousand population, each county of such circuit may
:  pay to each circuit judge of such circuit, during terms com

mencing after January first, 1925, as annual salary. Pay
able monthly out of the county treasury, in addition to the

I  salary paid him out of the state treasury, such sum as the
1  county board of each county shall determine.

r  Your statement continues as follows:
^  "On November 11, 1925, after the election but before
I  the beginning of the term, the county board enacted a reso-

lution whereby the judge of the first judicial circuit was to
be paid $2,500 during his term out of the county funds oi
Kenosha county, which resolution reads: ^ . , , ..
"Whereas, recognizing the facts shown by ofncial statis

tics, and within our knowledge, that the volume of court
work of the circuit judge of the first judicial circuit is
substantially heavier than that of other individual circuit
judges of the state, and the compensation of said judge
should in fairness, be substantially increased, the county
board of this county did on February 18,1925, unanimously
adopt a resolution asking the legislature to authorize the
county board of the first judicial circuit to add to the salaryof said judge paid out of the state treasury; and ^
"Whereas, the foregoing facts have also been recognized

by the legislature of Wisconsin in enacting a statute au
thorizing said county boards to so add to such salary,
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"Now, Therefore, in pursuance thereof and by virtue of
law,
"Be it Resolved, by the county board of Kenosha coun

ty, Wisconsin, that Kenosha county pay to the circuit judge
of the first judicial circuit, and of Kenosha county, as an
nual salary, during terms beginning after January 1, 1925,
in addition to the annual salary paid to him out of the state
treasury, the sum of $2,500 per annum, payable in equal
monthly installments.
"Be it Further Resolved, that the sum of $2,500 an

nually for said salary and terms be and hereby is appropri
ated payable out of the general fund of Kenosha county;
and that such sums be annually levied upon all the taxable
property of Kenosha county, Wisconsin, to carry into ef
fect the purposes of these resolutions."

An answer to your letter has been purposely delayed to
permit the submission of written briefs and arguments in
support of the contention of the present incumbent of said
judicial office, that your question should be answered in the
negative. Such briefs and arguments have been submitted
and have received careful consideration.

In passing upon questions involving salary changes ef
fective during the term of a public officer, our court has an
nounced that it is the well settled law of this state, in the
absence of any prohibition or restriction, that the compen
sation of any public officer may be changed by either in
creasing or diminishing the same by the proper authority,
and such change will apply to those officers then in office
as well as to those thereafter selected. To that effect was
the holding in State ex rel. Martin v. Kalb, 50 Wis. 178;
Kolloch V. Dodge, 105 Wis. 187, 198; Sieh v. Racine, 176
Wis. 617, 624-625; and 2 McQuillin Mun. Corp. (2d ed.) sec.
547 (528).

Unless, therefore, there is in the law some prohibition
or restriction, either constitutional or legislative the rule
announced, stripped of the conditions stated therein, be
comes applicable and governing in the instant situation.

It is urged in the briefs above referred to that the inhi
bition of our constitution (sec. 26, art. IV), "nor shall the
compensation of any public officer be increased or dimin
ished during his term of office" constitutes an all sufficient
"prohibition or restriction" mentioned in the foregoing
stated general rule obtaining in this state. We believe,
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however, that such contention loses sight of the fact that
the constitutional inhibition mentioned is placed solely upon
the legislature and in respect to only "such officers as receive
a fixed salary out of the public treasury of the state," and
necessarily, of course, with respect to such salary. Board
of Supervisors of Milwaukee Countij v. Hackett, 21 Wis.
613.

In the Hackett case, supra, the court, discussing the pro
visions of sec. 26, art. IV, Const., refers thereto as a restric
tion on the power of the legislature, not on the power of
a board of supervisors of a county to act under legislative
authorization to pay an additional salary out of the local
treasury to a public officer whose statutory salary is pay
able out of the state treasury.
Under the authority conferred by the provisions of sec.

22, art. IV, Const., which reads: "The legislature may
confer upon the boards of supervisors of the several coun
ties of the state such powers of a local, legislative and ad
ministrative character as they shall from time to time pre
scribe," the legislature, in 1925 enacted sec. 252.071, above
set out, which is now claimed to be a "delegation of legis
lative power," maldng the county board's action an act of
the legislature operative in Kenosha county. We do not
believe that the authorization thus conferred by the legisla
ture is a delegation of legislative power that results in such
a conclusion, neither do we believe that the authorization
thus conferred by the legislature is an infringement of the
maxim that legislative power may not be delegated. Neither
do we believe that such authorization constitutes a delega
tion of legislative power. It is a mere authorization to pro
ceed in the premises rightly conferred upon the county
board under the authority of the constitution (sec. 22, art.
IV).

It will be observed that said sec. 252.071 contains no
restriction making the salary payable out of the county
treasury unchangeable when once fixed by the board dur
ing the term of the officer elected. Had this section
(252.071) contained a provision as does sec. 59.15 (1),
Stats', to the effect that "the salary so fixed shall not be
increased or diminished during the officer's term" then,
of course, no serious question, such as the one in the instant
situation, could be raised. There is, however, no language
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used in sec. 252.071 evidencing a legislative intent to so
restrict the poAver of the county board in the instant case.
State ex rel. Martin v. Kalb, 50 Wis. 178, 186.
Our attention has not been called to, nor has our own

individual search of the law disclosed, what we consider
constitutes either a prohibition or a restriction upon the
county board from rescinding its previous action now un
der consideration. Your question is therefore answered
in the affirmative.

HAM

Automobiles—Law of Road—Owner may be prosecuted
for operating auto without license plates properly attached.

December 26, 1929.

Clinton G. Price,
Attorney at Law,

Mauston, Wisconsin.
You inquire whether the owner of an automobile, having

properly registered his car and having received the license
plates for the same, may operate such automobile without
license plates attached or whether he can "be prosecuted
for failure to have either one or both such license plates on

his automobile." In making this inquiry you say that you
have in mind, and direct the attention of this department
to, the recent case of Bursack v. Davis, 225 N. W. 738,

Wis. , decided by our supreme court on June 4, 1929.
Par. (c), subsec. (6), sec. 85.04, Stats. 1927, (sec. 85.01,

Stats.), provides as follows:

"One of said number plates shall be firmly and rigidly
fastened and placed horizontally in a conspicuous place on
the front of each motor vehicle or trailer or semitrailer
used in connection therewith, and the other of such num
ber plates shall be firmly and rigidly fastened and placed
horizontally in a conspicuous place on the rear of such ve
hicle, and be so displayed and kept reasonably clean at all
times that the same can be readily and distinctly seen and
read."

Subsec. (2), sec. 85.22, Stats. 1927, provides, in part, as
follows: I



694 Opinions of the Attorney General

"Any person who violates section 85.04 * * * shall
be fined not less than ten nor more than twenty-five dol
lars."

It is clear that in the 1927 statutes directions for having
number plates fastened to the front and rear of motor ve
hicles were specific, and a penalty was provided for failure
to have such plates so fastened.
The question in Bursack v. Davis, 225 N. W. 738, —

Wis. decided June 4, 1929, growing out of an action to
recover damages for false imprisonment and assault and
battery, was whether the vehicle was registered, or whether
application for registration was made to the secretary of
state and the registration fee paid. It was driven without
license plates. The court held that while subsec. (1), sec.
85.04, Stats. 1927, provided that "* * * the absence
of number plates shall be prima facie evidence that the ve
hicle is not registered," it was not "unlawful for anyone
to drive upon the highways a vehicle requiring registration,
but for which application has been made and registration
fee paid." The court did not hold, and probably did not
intend to hold that, upon receipt of license plates, the own
er of the vehicle could drive indefinitely without attaching
such plates.

Before answering your question, however, consideration
must be given to the effect of ch. 454, Laws 1929, which
amended and rewrote various provisions in ch. 85, Stats.
Sec. 1, ch. 454, repealed sec. 85.22, Stats. 1927, and in its
place by sec. 3 enacted sec. 85.91, Stats. 1929.
I am unable to find anywhere in the penalty section, sec.

85.91, Stats. 1929, a penalty for violation of sec. 85.01. No
penalty is prescribed for violation of this specific section.
There is another section, however, sec. 353.27, Stats., which
reads as follows:

"Any person who shall be convicted of any offense the
punishment of which is not prescribed by any statute of
this state shall be punished only by imprisonment in the
county jail not more than one year or by fine not exceeding
two hundred and fifty dollars."

Since sec. 85.01 (6) (c), Stats., prescribes that license
plates shall be attached to a car, and since sec. 353.27,
Stats., prescribes a penalty for failure to do so, it follows
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that your question must be answered in the affirmative;
the owner may be prosecuted for operating an auto with
out license plates properly attached.
FWK

Agriculture—Agricultural Associatiom—County board
has authority to appropriate money according to sec. 59.86,
Stats., for indebtedness incurred in past. Votes of mem
bers of county board who are also members of Northern
Wisconsin State Fair Association may not be counted in
order to constitute majority of board in appropriating
money from county to fair association.

December 26, 1929.
Clarence E. Rinehard,

Disti'ict Attorney,
Chippewa Falls, Wisconsin.

You indicate that the Northern Wisconsin State Fair As

sociation has an existing indebtedness which has accrued
for eight or ten years, and that the Chippewa county board
of supervisors appropriated $10,000 out of the funds of the
county to be applied on such indebtedness.

While you do not state definitely, I infer that some of the
members of the county board of supervisors are also mem
bers and possibly officers of the Northern Wisconsin State
Fair Association. You do not ask the question directly,
but you discuss it, and I infer, therefore, you request a
ruling also as to whether the votes of such members on the
appropriation resolution should have been counted in mak
ing the appropriation.

Sec. 59.86, Stats., reads in part as follows:

"The county board of any county having a population of
thirty thousand or more by the last federal census may
vote an amount not exceeding twenty thousand dollars
*  * * in the aggregate for all societies in the county in
any one year to aid in the purchase of, or to make improve
ments upon the fair grounds for any organized agricultural
society, or to aid any organization in any of its public ex
hibitions held or to be held; * * *"

The Northern Wisconsin State Fair Association was

created by ch. 212, Laws 1897. Its purpose or object is in-
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dicated in art. I of its constitution and is "the promotion
of the advancement of agriculture, horticulture and me
chanical and household arts."

The legislature, by the enactment of ch. 280, Laws 1925,
(published June 12, 1925), amended sec. 59.86, Stats., by
providing among other things that county aid to the or
ganizations therein mentioned might be appropriated for
exhibitions theretofore held, as well as for those thereafter
to be held, by adding "held or to be held," as those words
appear therein. This amendment occurred after the opin
ion of this department dated February 7, 1925, in XIV Op.
Atty. Gen. 69 and, as you point out, was undoubtedly
prompted by reason of such opinion, which held that no
such aid could be appropriated to pay a deficit resulting by
reason of exhibitions already held.
On the question of whether or not those members of the

county board who are also members of 'the Northern Wis
consin State Fair Association are disqualified to partici
pate in voting such appropriation, you are advised that, on
familiar principles of law, the votes of such members
should not be counted. Such votes will, however, not af
fect the validity of the appropriation unless required to
make the necessary majority. XI Op. Atty. Gen. 12.
FWK

Abandonment — Marriage — Divorce — Prosecution for
failure to support under sec. 351.30, Stats., is not depend
ent upon showing that divorce statute remedies have been
pursued, where divorce decree had been given. However,
failure to support is not offense under sec. 351.30 in every

I  case involving divorce decree.
December 26, 1929.

Arthur M. Sells,

District Attorney,
Florence, Wisconsin.

You state that you have had several requests to have
warrants issued for nonsupport where a judgment of di
vorce has already been entered. You ask whether a war

rant for nonsupport should be issued in such cases, unless
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it is satisfactorily shown that the remedy as provided in
the chapter for divorces and contempt have been resorted
to with no avail, referring particularly to sec. 247.29, Stats.
The answer is in the affirmative. Failure to support

wife or minor children is a distinct criminal offense—made

so by sec. 351.30, Stats. This offense may be committed
after there has been a judgment of divorce. Watke v.
State, 166 Wis. 41, 46-47. Prosecution thereof is not de
pendent on there first having been pursued the remedies af
forded by the divorce statutes where alimony or support
money is not paid. See State v. Beilke, 146 Wis. 515, and
Watke V. State, supra.

It does not follow, however, that an offense is committed
under sec. 351.30 in every case where alimony or support
money is not paid. The following rulings of this office
will illustrate: Wilful failure to make payments for the
support of a minor child, which payments were ordered to
be made in a divorce decree, constitutes an offense under
sec. 351.30. II Op. Atty. Gen. 326. A divorced husband,
not required by the decree of divorce to support his minor
children, cannot be convicted of wilful failure to support
such children under sec. 351.30. V Op. Atty. Gen. 119.
The failure of a husband to pay alimony to his former wife
as required by a decree of divorce does not constitute an
offense under sec. 351.30. VII Op. Atty. Gen. 198.
FCS

Minors—Children's Code—Boy nine years of age, sen
tenced to industrial school for boys, was sentenced errone
ously; board should send him back to judge who sentenced
him to correct sentence.

December 27, 1929.
Board of Control.

You state that on November 6 the Honorable Jacob De-

hos, county judge, Sturgeon Bay, Wisconsin, committed
one A to the industrial school for boys as a delinquent boy;
that he was at that time nine years of age; that ch. 439,
Laws 1929, sec. 11, amending sec. 48.14, Stats., states that
the ages of boys committed to the industrial school for
boys, Waukesha, shall be from twelve to twenty-one years.
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You ask to be advised what action, if any, should be tak
en by your board with respect to this commitment.

This sentence was erroneous and comes under the ruling
of this department in XIV Op. Atty. Gen. 440, where
it was held that the person so sentenced may be taken be
fore the judge who sentenced him at that time, during the
term at which he was sentenced. Undoubtedly the term of
the county judge has not yet expired during which this
boy was sentenced, and the judge has power to correct his
erroneous sentence. -

JEM

Banks and Banking—Bonds—School Districts—School
i  District Depositaries—School district treasurer is not re-
I  quired to make deposit of district funds in any bank or de

positary.
Official bond required by sec. 40.10, Stats., to be filed by

him obligates such officer to safely keep and account for
moneys which come to his hands.
Such public officer is insurer of public funds lawfully in

his possession and is therefore liable for losses which oc
cur even without his fault.

Failure of bank or depository in which such officer de
posits district school funds does not absolve him or sure
ties from liability on official bond. Their liability is abso
lute, admitting of no excuse except perhaps act of God or
public enemy. This standard of responsibility is based on
public policy.

Treasurer and his sureties, however, may escape finan
cial liability in event school officers take appropriate action
prescribed in sec. 40.23, Stats., and funds are deposited in
bank designated by such officers.

December 27, 1929.

JOHN Callahan,

State Superintendent,
Department of Public Instruction.

In your letter of the 17th you submit the following ques
tions for an opinion, viz.:

"Under section 40.10 or any other statutory provision is
it mandatory upon the treasurer of a school district to de-
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posit district funds in a bank in the name of the district,
or may he deposit such funds in his own name?
"Should the latter have been the case, would it absolve

the bonding company from responsibility?
"If the treasurer had deposited the funds in his own per

sonal account and the bank failed, could the bonding com
pany be held?"

Answer to question No. 1: We find no statutory provi
sions other than sec. 40.10, cited by you, prescribing the
duties of school district treasurers. That section reads:

"(1) The treasurer shall, within fifteen days after his
election or appointment, execute and file an otficial bond at
least equal to the amount of all the moneys to come to his
hands, with sufficient sureties approved by the director and
the clerk. He may buy a surety company bond with dis
trict funds. He shall file an additional bond in such sum
as the director and clerk shall demand, within fifteen days
after demand.
"(2) He shall apply for, and receive, and if necessary

sue for all money appropriated to or collected for the dis
trict, and disburse the same on the order of the clerk, coun
tersigned by the director and not otherwise.
"(3) He shall enter in the account books of his office all

the money received and disbursed by him, specifying par
ticularly the sources from which the same has been re
ceived, the persons to whom and the object for which the
same has been paid.
"(4) He shall present to the annual meeting a written

statement of all the moneys received by him during the
preceding year, and of each disbursement made by him and
shall exhibit the voucher therefor."

It will be observed from the foregoing quoted statute
that it contains no requirements or directions to the treas
urer as to how or where, or as to whether or not, he shall
make deposit of the district funds in a bank or depositary.
To the district it is a matter of no concern how or in what"
manner, or if at all, he makes deposit of such funds. In
that the district has no voice. It may not direct him in the
premises.
Answer to questions Nos. 2 and 3: The "official bond"

which the treasurer must file as prescribed in subsec. (1)
above, requires him, among other things, to faithfully per
form the duties of his office and fully account for all
moneys coming into his hands by reason of such office. In
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other words, his obligation is to safely keep and account for
all the district school funds paid over to him.
Speaking on the question of the duties of such officials,

our court in the case of Forest County v. Poyyy, 193 Wis.
274, 276, says:

"This court has uniformly held public officials to a strict
fulfilment of their official duties. Good public policy re
quires that this rule be maintained in all its essentials."

In the case of Crocker v. Brown County, 35 Wis. 284, it
was held that "public officials take their offices cum onere,
that is, they take them with all the responsibilities at
tached."

Quoting approvingly from the case of United States v.
Prescott, 44 U. S. (8 How.) 578, 588-589, our court in the
Forest County-Poppy case, supra, p. 276, sets out the fol
lowing :

"Public policy requires that every depository of the pub
lic money should be held to a strict accountability. Not
only that he should exercise the highest degree of vigilance,
but that 'he should keep safely' the mqneys which come to
his hands. Any relaxation of this condition would open a
door to frauds, which might be practiced with impunity.
A depository would have nothing more to do than to lay
his plans and arrange his proofs, so as to establish his loss,
without laches on his part. * * * No such principle
has been recognized or admitted as a legal defense."

To this quotation our court in the case of Omro v. Kaime,
39 Wis. 468, 476, adds:

"And we have certainly no disposition to relax the rule
of liability on the part of treasurers entrusted with public
moneys, by recognizing such a principle [due diligence of
the treasurer] as a legal defense to an action upon their
official bonds."

The case of United States v. Prescott, supra, was one
where a receiver of public funds, being sued on his bond,
set up for a defense that the moneys had been feloniously
stolen from him although he used due diligence to safe
guard the funds. To this defense the United States su
preme court said, p. 589:

"As every depositary receives the office with a full
knowledge of its responsibilities, he cannot, in case of loss,
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complain of hardship. He must stand by his bond, and
meet the hazards which he voluntarily incurs."

In 22 Ruling Case Law 468, the principles are stated in
the following language:

"It is one of the duties of a public officer intrusted with
public moneys to keep them safely, and this duty of safe
custody must be performed at the peril of the officer. In
effect, according to the weight of authority a public officer
is an insurer of public funds lawfully in his possession,
and therefore liable for losses which occur even without
his fault. The liability is absolute, admitting of no excuse
except perhaps the act of God or the public enemy. This
standard of responsibility is based on public policy."

Our court in the case of MiUvaukee v. Binner, 158 Wis.
529, 531, said:

"* * * It is the policy of the law to hold an official
custodian of public funds to very strict accountability, and
to make him responsible for money illegally disbursed, re
gardless of whether the municipality received an equiva
lent or not. There is no other safe course, and any at
tempt to evade the law must receive judicial condemnation
upon every opportunity therefor."

In the Forest County-Poppy case, supra, the court, after
setting out the above quotation from the Mihvaukee-Binner
case, supra, says, p. 277:

"We take this occasion to reaffirm the public policy so
stated. The fact that hardship may result occasionally
must not alter a public policy founded in public necessity."

Upon the above quoted principles of law, you are advised
that the liability of school district treasurers and sureties
on their official bonds, cannot escape liability for breach of
condition therein, save and except that such liability may
be entirely escaped by the treasurer and his sureties in the
event that the district board or board of education takes

appropriate action under the provisions of sec. 40.23, Stats.,
and the school funds are deposited in the bank designated
by the latter. That section reads:

"Any district board or board of education may desig
nate the bank where the money belonging to the school dis
trict shall be deposited, and the security, to be approved by
the school board, to be given by such bank. "V^en the
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money is so deposited the treasurer and his bondsmen shall
not be liable for the loss thereof by reason of the failure
of such bank. The interest arising therefrom shall be
paid into the school treasury."
HAM

Taxation—Power granted by provisions of sec. 74.03,

subsec. (2), Stats., as amended by ch. 441, Laws 1929, to
extend time for collection of taxes, does not include those

taxes which are assessed for school purposes.

December 27, 1929.

Fred Risser,

District Attomey,
Madison, Wisconsin.

In yours of the 10th inst. you state:

"The question has been repeatedly presented to me as to
whether the school taxes must of a necessity be fully paid
up in January, or whether under ch. 441 of the laws of 1929,
the time for their payment may be extended for six months.
"It seems to me from the wording of the statutes as

amended the time for the payment of school taxes may not
be extended. Will your department give me its opinion on
this point?"

Ch. 441, Laws 1929, among other things, amends the in
troductory paragraph and also par. (b), subsec. (2), sec.
74.03, Stats., relating to the time for collection of taxes, so

as to read:

"(74.03) (2) The common council of any city, the board
of trustees of any village, and the board of any town, shall
have power to extend the time for the collection of all or
a portion of the taxes, assessed for city, village or town
purposes, to all persons desiring such extension for a period
of time not exceeding six months under the following con
ditions :
"(b) No such extension of time shall be operative in fa

vor of any taxpayer unless he shall have paid to the city,
village or town treasurer, before the expiration of the time
limited therefor, the full amount of all taxes required to be
by him paid for all purposes, exclusive of city, village or
town purposes."

It will be observed from the foregoing quoted statute
that the power granted to extend the time for the collection
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of taxes refers only to those assessed for city, village or
toivn purposes, and on condition that the taxpayer desiring
such extension shall have paid before the expiration of the
time limited therefor the full amount of all taxes assessed

against him except those assessed for the purposes to which
such extension may be granted. The extension may not be
granted in respect to the collection of taxes assessed for any
other purposes than those specifically mentioned, and then
only on the condition named.

The question then resolves itself into this: Are taxes
assessed for school purposes included within the phrase "for
city, village or town purposes?"

While we do not find that the identical question submit
ted has been passed upon by our court, yet we do believe
that language employed by our court in the case of State ex
rel. Harbach v. Mayor & Common Council of Mihoaukee, 189
Wis. 84, is sufficient upon which to base our conclusion that
the statute in question grants no power to extend the time
for the collection of taxes assessed for school purposes.

We refer to the following, to be found on page 88 of the
above cited case:

" * * * so far as our observation goes, the legisla
ture has never placed the management of the schools of a
city with the common council, which constitutes the ordi
nary governing body of the city, but in all city charters,
whether general or special, the schools have been placed
under the control and management of a body commonly
called or known as the board of education. Thus the man
agement of the schools has been kept separate and distinct
from the management of the ordinary municipal affairs.

"This consideration is by no means controlling upon
the question of whether the repair of school buildings con
stitutes a local municipal affair. It does, however, indi
cate that throughout all the years the legislature has zeal
ously guarded against a merger of school affairs with or
dinary municipal affairs. It clearly indicates a legislative
understanding that there was nothing in common between
school matters and the ordinary municipal affairs, but, on
the contrary, they constitute distinct and separate fields.
While power to legislate upon local affairs was vested in
common councils, the management of the schools was com
mitted to another body."

We also call your attention to the language used by the
court in the same case at page 90 thereof:
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"These considerations lead irresistibly to the conclusion
that, although the boundaries of a school district may be
coterminous with the boundaries of a city, there is no mer
ger of the school-district affairs with the city affairs. They
remain separate and distinct units of government for the
purpose of exercising separate and distinct powers and for
the accomplishment of separate and distinct purposes.
*  * *» (Italics ours.)

We have no hesitancy, therefore, in advising you as per
the foregoing.

HAM

Banks and Banking—County Depositaries—Counties—
County board may in exercise of good business judgment
enter into proposed agreement for purpose of protecting
county funds.

December 27, 1929.

Theodore A. Waller,
Distnct Attorney,

Ellsworth, Wisconsin.

You state that a certain bank in Pierce county, which is
now in the hands of the state banking department, has on
deposit appi'oximately $60,000 of county funds; that the
county deposits to the extent of $52,500 were secured by
bonds, $37,500 thereof being surety bonds and $15,000
thereof being personal bonds. The commissioner of bank
ing has made a proposition to the depositors for the reor
ganization and reopening of the bank, under which a por
tion of the assets are to be placed into a trust for the re
payment of 25 per cent of the outstanding claims. Seven
ty-five per cent of the claims are to be reduced to certifi
cates of deposit bearing interest at the rate of 3 per cent
per annum and payable in the following manner: 10 per
cent six months from the reopening of the bank, 10 per
cent every three months thereafter until 24 months have
elapsed, at which time 15 per cent is payable. This plan
for the reorganization and reopening of the bank can be ef
fective only upon the consent of the owners of 90 per cent
of the deposits, and this amount cannot be procured unless
the county board agrees to the plan. You ask whether the
county may enter into the proposed agreement.
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Banks and Banking-County Devositaries-Counties

County board may in exercise of good business judgmen
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THEODORE A. WALLER.,

District Attorney, 

Ellsworth, Wisconsin. 
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payment of 25 per cent of the outstanding claims. Seven
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cates of deposit bearing interest at the rate of 3 per cent 
per annum and payable in the following manner: 10 per 
cent six months from the reopening of the bank, 10 per 
cent every three months thereafter until 24 months have 
elapsed, at which time 15 per cent is payable. This plan 
for the reorganization and reopening of the bank can be ef
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The com,ty board may in the exercise of good business 
judgment enter into the proposed agreement for the pur
pose of protecting the county funds. 

Subsec. (6), sec. 59.07, Stats., empowers the county 
board of each county to "Represent the county and have 
the _care of the county property and the management of the 
busmess and concerns of the county in all cases where no 
other provision is made." 

Subsecs. 59.74 and 59.75 concern county depositories and 
the funds placed in such depositories. They contain no ex
press provision concerning the duties and powers of the 
cou�ty _board in case of default on the part of any of the de
pos1tone�.. The county board must act, therefore, under 
the prov1s10ns of subsec. (6), sec. 59.07, relating to the 
management of the county's business. 
� In Attorney General ex rel. Bliecl v. Levitan, 195 Wis.
061, whe�e one of the questions involved was the right of 
the an�mty boa�d to deposit bonds with a bond holders' 
protective committee, the court said on pages 564-565: 

"* ,:, * �o statute in express terms confers this duty 
upon the A�nu_1ty Board, but that such power and duty fol
lows as an mc1dent to the power and duty expressly con
fe1:r�d �n the board to 'receive, hold, invest and pay out ac
co1 dmf to law . . . moneys belonging to the several 
fm:ds, canno� be do�bted.. No �oubt that duty can be per
f�1 �ed. by . filmg their cla1�s �nth the respective receivers 
or. hqmc:atm! oTce;.·s. T�1s 1s the u�ual course of legal 
�l ocedm e. . If m the exercise of good b n. 

J�dgment �he Annuity Board feels that the best int�;��:�: 
of the R:tirement Fund will be promoted by joining with 
the othe1 bondholders for the purpose of protecting the 
b_ankrupt e�tate, we can find no obstacle in the law to ac
t10:1 on their part. It would seem that this fund should 
e�JOY the benefit of t�e. same business management that 
JH !vate owners are privileged to accord their individual f-
�rn. 

a 

"Havin�· arrived at the conclusion that it is the duty of 
the Annmty B�ard to realize upon these securities we 
should :1ot read mto !he law any limitations upon the �eth
ods which the board m the exercise of sound business judg
ment may employ-to that end." 

The reasoning of the court is entirely applicable to the 
If in the exercise of good busi-sitnation here presented. 

45 
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ness judgment the county board feels that it can better
conserve the county funds by joining with the other de
positors of the defunct bank in the reorganization agree
ment, there is no obstacle to such action. The county
moneys, like the funds of the annuity board, should enjoy
the benefit of the same business management that an indi
vidual would accord to his personal affairs.
In the case above referred to, the supreme court stated,

p. 565.

"* * * It should be understood that we are merely
passing upon the power of the Annuity Board. We are
not approving or disapproving of the manner in which the
board is proceeding in the exercise of this power in the in
stant case. The responsibility in such respect is with the
board, and the board alone. We do no more than to hold
that it is within the power of the board to proceed in the
manner proposed."

The attorney general likewise is passing merely upon
the power of the board to enter into the proposed agree
ment ; the responsibility of determining whether the agree
ment should be entered into rests entirely upon the county
board.

ML

Prisons—Prisoner cannot be removed from confines of
prison for medical or dental work, except by virtue of or
der of governor issued under sec. 57.115, Stats.

December 28, 1929.

Board of Control.

You submit the question whether the state prison offi
cials or the state board of control have the right to remove
prisoners from, the confinement of the prison for dental or
medical attention. You say that a prisoner is in need of
an x-ray; that the city of Waupun has an x-ray laboratory;
that it is desired to transport the prisoner, under guard,
from the confines of the prison to the x-ray laboratory in
the city of Waupun.
You inquire whether, in order to effect this transfer, it

is necessary that an order from the governor be obtained
for such purpose.



Opinions of the Attorney General 707

This question must be answered in the affirmative. I
know of no authority which permits a prisoner to be re
moved from prison temporarily, except as provided in sec.
57.115, Stats., which reads:

"Whenever an emergency exists which, in the opinion of
the governor makes it advisable, the governor may permit
the temporary removal of a convict from confinement for
such period and upon such conditions as he may determine."
JEM

Fish and Game—Muskrat—Licensee of muskrat farm
forfeits all rights to muskrats in case his license is revoked
under sec. 29.63, subsec. (3), Stats.

December 28, 1929.
Conservation Commission.
You refer to sec. 29.575, Wis. Stats., which provides for

the issuing of a muskrat fur farm license to the owner or*
lessee of certain lands which are adaptable to muskrat fur-
farming, and to sec. 29.63, subsec. (3), Stats., which pro
vides that if one has been convicted of a violation of any
law under ch. 29, Stats., all licenses issued under ch. 29
shall be revoked.

_ You state that you take it that if a man is convicted of a
violation of the fish and game laws and has a licensed musk-
rat fur farm, his fur farm license would automatically be
revoked.

You state, however, that on a particular fur farm there
may be a large number of muskrats, and you ask to be in
formed as to the ownership of these muskrats if the li
cense has been revoked on account of the licensee's having
been convicted for a violation of the fish and game laws.
You state that occasionally when a license is so revoked
some one else will either buy or lease the land and desire
to start a muskrat fur farm thereon; that if he does this,
the question confronts you whether the conservation com
mission should proceed in the regular way to issue the li
cense by determining the number of animals on the area and
charging him 50(' for each muskrat found on the area, or
whether the former licensee may sell these muskrats to the
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still in force, except when the fishing is done through the
ice. In other words, the provision of sec. 29.191 is a pro
vision which covers hook and line fishing when such fishing
is not done through the ice.
JEM

Fish and Game—Certain provisions of sec. 29.33, sub-
sec. (7), par. (c), Stats., with reference to prohibited nets,
construed.

December 28, 1929.
Conservation Commission.

You have directed my attention to sec. 29.33, subsec. (7),
par. (c). Stats., which contains the following provision:

" * * * Gill nets with a mesh of not less than three
and one-half nor more than four inches may be used for
the taking of bluefin. * * *"

You say that in another part of the same paragraph you
find the following:

" * * * Any nets with a mesh between two and three-
fourths and four inches are contraband, and shall be
seized and confiscated whenever found in the water or on
any vessel, dock or reel. * * *"

You inquire which one of these provisions prevails.
These two provisions are in pari materia, the first one

.being an exception provision, which is an exception to the
provision in the latter. The last provision applies to all
cases not covered by the first.
JEM
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Mothers' Pensions—County judge of Shawano county
has right to continue granting mother's pension to family,
although same has moved out of his county into another
county of state, for period until such family has acquired
legal settlement in county to which it has moved.

County judge of county to which such family has moved
may grant mother's pension under par. (c), subsec. (5),
sec. 48.33, of children's code, in case no mother's pension
is granted by court of county from which family has moved.

December 81, 1929.

Board of Control.

You state that application has been made to the county
judge of Oconto county for one Mrs. S. for aid for her de
pendent children and the county judge of that county has
written you as to whether aid might be properly granted
to this family under the following circumstances:

"Mrs. S. lived in Shawano county for a continual period
of two years prior to the time she moved into Oconto county
on or about October 8, 1929. She obtained a divorce from
her husband in Shawano county in August 1928 and was
granted a pension as aid for her dependent children in Sha
wano county for the months of February, March, April and
September of this year when it was discontinued by the
county judge of Shawano county for the reason that she
had moved into Oconto county."

You submit the question: Whether the county judge
may grant a pension to the mother of these children under
the provisions of subsec. (5), par. (c), sec. 48.33, as amend
ed by ch. 439, Laws 1929, commonly known as the children's
code, or whether it can be considered that this family has
not lost its legal settlement in Shawano county and there
fore may still be eligible to receive aid from that county un
der the provisions of sec. 48.33 of the children's code.

Said par. (c), subsec. (5), sec. 48.33 as contained in the
children's code, reads as follows:

"In cases in which all other conditions for granting aid
shall be satisfied but in which the child does not have a
legal settlement in the county in which application for aid
is made, such aid may be granted in the discretion of the
court, but only with the approval of the state board of con
trol. The entire amount paid from county funds as aid in
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in writing of each dance visited to the county clerk, and
shall receive such compensation as the county board may
determine and provide. * * *"

Under this provision the county board has the power to
select the dance inspectors. The county board does not, by
the ordinance, confer upon these inspectors the powers of
deputy sheriff. That is granted to them by the above

quoted statute. All the county board does is to make the
appointment or selection. I find no provision which re
quires these inspectors to file a bond. In the absence of
such a provision they are not required to file bonds.
JEM

Counties—Taxation—Tax Sales—In executing tax deeds
under provisions of sec. 75.14, subsec. (1), Stats., official
seal of county should be affixed in those cases where such
seal has been provided, otherwise official seal of county
board of supervisors.

December 31, 1929.

James R. Durfee,
District Attorney,

Antigo, Wisconsin.
In yours of the 12th instant you state that the Langlade

county board of supervisors has an official seal; that the
county clerk also has an official seal; and you inquire:
(1) Which of such two seals should be used in executing
tax deeds under the provisions of sec. 75.14, subsec. (1),

Stats? (2) If the seal of the county board is the correct
one to be used in executing such conveyances, can the valid
ity of a tax deed on which is affixed the seal of the county
clerk be successfully attacked on the ground that the wrong
seal had been used?

In connection with such questions you have directed our
attention to the provisions of sec. 59.07 (8), and 75.14 (1),
Stats.

The former statute reads:

"The county board of each county is empowered at any
legal meeting to:

*  *

"(8) Provide an official seal for the county and for the
several county officers required by law to have one;
*  * * The official seal of the several county boards now
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in use shall be deemed to be the official county seals of the
several counties respectively until others are provided."

And so much of the latter statute as is here material

reads:

"If any land sold for nonpayment of taxes shall not be
redeemed as aforesaid the county clerk shall, * * *
execute in the name of the state and of his county, as coun
ty clerk thereof, under his hand and the seal of the county,
to the purchaser, his heirs or assigns, a deed of the land so
remaining unredeemed, * *

Assuming that the county board has never, under the
power vested in it by said sec. 59.07 (8), provided an of
ficial seal for the countij, the proper seal to be affixed on
tax deeds is that of the county board of supervisors.

In order to deal definitely with respect to your second
question it would be necessary to have before us an exact

copy of the instrument upon which your inquiry is based.
This you have neglected to furnish us with.

However, we suggest that you examine the following
cases which will quite likely give you a solution to the ques
tion propounded, viz.: Laughlin v. Kieper, 125 Wis. 161;

Dreutzer v. Smith, 56 Wis. 292; Brown v. Cohn, 85 Wis. 1;
Hunt V. Stinson, 101 Wis. 556; and other cases cited in the
Laughlin-Kieper case, supra, 165.

If we can be of further service to you on your second
question, after you have examined the cases cited in the
preceding paragraph, and we have your view on the ap
plicability of the rules therein laid down, we will be pleased
to serve you.

HAM

A handonment—CHminal Law—Extradition — Crime of

abandoning wife and minor children is not extraditable of

fense between United States and Canada.

Lloyd D. Smith, December 31, 1929.

District Attorney,
.Waupaca, Wisconsin.

You ask whether a man may be extradited from Canada
to Wisconsin on a charge of abandoning his wife and chil
dren. This question must be answered in the negative.

See XIV Op. Atty. Gen. 189; also 25 C. J. 274.
JEM
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Contra IX 106

Teachers retirement board may not incur expense to fur
nish to each member of system statement of account
once yearly 564

Method of crediting and charging accounts between uni
versity and historical society for rent, light, etc., is
approved 596

County board has no authority to appropriate money to
Upper Wisconsin Land o'Lakes Association 596

Subsidy—city officers cannot pay out public funds in pur
chase of property to be given as bonus for location of
industry 599

Subsidy—if property is bought for municipal purpose it
cannot thereafter be given away as bonus; such bonus
can be recovered back in taxpayers' action; public of
ficers who were parties to such unlawful acts can be
made parties to such action and are personally liable 599

Trust lands and fund.s cannot be diverted 602
Trust lands and funds were restored to jurisdiction of con

servation commission by accounting in 1919 between
foresti-y funds and normal school funds 602

Bureau of purchases may have printed I'eprint of cemetery
laws; may distribute them as provided in ch. 149, L.
1929 669

Expense of printing reprint of cemetery laws is charged
under 20.10 (4); expense of distribution is charged
under 20.10 (1) 669

State may anpropriate public money to restore and main
tain public waters in navigable lake to their normal
level if lowered by dredging 680

Circuit judge's salary—resolution of board of supervisors
of kenosha county directing payment out of local
treasury of salary in addition to salary pavable out of
state treasnrv may be rescinded and obligation to
pay such additional sum terminated at time prescribed 689

Architects. See Corporations.
Architects. See Labor.
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Aspirin. See Public Health—pharmacy. Page
Assessments. See Taxation.
Attorney general. See Public Officers.

AUTOMOBILES
Search—rule that automobile may be searched if officer

has reasonable grounds to believe that it is transport
ing contraband goods is applicable to transportation
of unlawfully caught game 11

Truck for maintenance purposes, to be purchased by highway
commission, should be purchased through superintend
ent of public property upon written approval of gov
ernor 63

County may accept coverage against liability imposed
through operation of motor vehicles used by county
highway department with mutual insurance company 101

Motor vehicle fuel taxes—claim for refund of gasoline tax
on purchases of gasoline made during calendar year of
1928 must be filed with state treasurer in first month
of 1929 ■»-- 141

Automobile of Spanish consular officer in state is exempt
from taxation — 169

Law of road—car owned by Wisconsin corporation which
is operated ten months in each year in state of Illinois
and two remaining months in Wisconsin must be li
censed to operate in Wisconsin 182

Product manufactured in Wisconsin and intended for ex
portation to another state does not cease to be prop
erty subject to taxation until it has been shipped or
entered with common carrier for transportation 23G

Charge to be made by state employe for use of his car
when traveling in performance of his official duties •
must depend upon facts in each particular case 236 g

Decision of chief officer as to necessity for use of car and ^
basis of charge therefor is final__ 236

Power of state to require use of patented article, to con
tract for that article and its use, to pay patentee roy
alty directly, to manufacture parts and furnish them
to user.s—several questions answered 281

Law of road—coroner may not use siren on his vehicle 346
Law of road—appropriation for purchase of digest of pro

visions in ch. 85, Stats., to be furnished free to motor
vehicle operators may be made 358

Law of road—county court fining person under city ordin
ance for driving auto while -intoxicated cannot, in ad
dition, enter or*der prohibiting him from driving pur
suant to 85.22 (4); adjudication of guilty must be
under 343.182 in order to bring 85.22 (4) into opera
tion 362

Law of road—legislature has power to authorize county
boards to pass traffic regulations and fix penalty,
including imprisonment, for violation 401

Law of road—statute prohibiting more than three persons
in driver's seat or riding on fenders applies only to
automobiles, not to trucks 401

Ch. 239, L. 1929, applies only to passenger carrying ve
hicles 437

Law of road—driver's license may be revoked in proceed
ing in court of record on judgment rendered against
him in any court on account of negligence in operat
ing automobile — 502

-n
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AUTOMOBILES—Continued Page
All publicly owned and operated automobiles, motor trucks,

motor delivery wagons, trailers or semitrailers, ex
cept automobiles owned by state and used by prohibi
tion deputies or conservation wardens, must be regis
tered exclusively under 85.01 (4) (g) and furnished
only with special number plates therein described 652

Law of road—sec. 85.54 as enacted by ch. 454, L. 1929,
should be enforced according to provisions of law,
not upon opinion of attorney general or district at
torney as to wisdom of law or advisability of classifi
cation of trucks therein 661

Passenger carrying motor vehicle having capacity within
meaning of ch. 239, L. 1929, not to exceed five, when
operated under contract therein described is exempt
from provisions of ch. 194, Stats., even though vehicle
at same time carries freight also 673

Law of road—owner may be prosecuted for operating auto
without license plates properly attached • 693

Bands. See Education.

Bands. See School Districts.

BANKS AND BANKING
Depository, county—bond furnished by bank to county con

ditioned to payment to county instead of to county
treasurer or his order is good as voluntary obligation 5

Any corporation organized under ch. 180, Stats., when no
inconsistent provision is made by law or by its arti
cles of incorporation, may hold stock in any other cor
poration 30

Double liability of ownership of stock in state and na
tional banks includes corporation as well as individ
ual stockholders; no such liability attaches to stock
holders of corporation owning such bank stock 30

When no inconsistent provision is made by law or by its
articles of incorporation, there is no limitation on
amount of stock which may be owned by domestic
corporation organized under ch. 180 in state or na
tional bank 30

Owenorship of controlling interest in stock of state or na
tional bank or of entire stock of such bank by domes
tic corporation organized under ch. 180 does not of
itself contitute engaging in prohibited lines of busi
ness and does not violate 180.01 30

Plan for redistribution of stock among active shareholders
through liquidation and formation of new corporation
held impracticable 118

Bank taxes—state treasurer should not credit county treas
urers with amounts of state taxes claimed to have been
included in refunds when it appears that no state tax
was levied under 70.57 for years for which bank stock
taxes were collected 132

Fact that credit for proportionate amount of state and
county taxes included in refund of unlawful taxes
has been demanded by municipal treasurer of county
treasurer does not prevent penalties prescribed by
74.22 from attaching to balance due from city treas
urer after deducting la\vful credits; elements of law
ful credits stated 153
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BANKS AND BANKING—Continued Page
Consent of county to compromise or refund by municipality

is not condition of credit to municipal treasurer in tax
settlement with county treasurer 153

Claim for credit for share of refund of unlawful taxes
need not be filed with county board 153

State treasurer must credit county treasurer with propor
tion of state taxes lawfully credited by him to munici
pal treasurer in tax settlement 153

What are "state taxes" within meaning of 74.73 (2) dis
cussed 153

See 132
Bill No. 292, A., providing for ud valorem, taxation of

bank stock and moneyed capital employed in competi
tion with business of banking, conforms to require
ments of United States statutes permitting taxation
of national banks by states 224

See XVi 360
Credit for state and county taxes included in illegal taxes

refunded pursuant to 74.73 not demanded and allowed
in accordance with (2) in tax settlement between mu
nicipal treasurer and county treasurer for year follow
ing that of refund probably cannot be allowed in sub
sequent year . 232

State bank—sale by bank exercising fiduciary powers of
its own securities to trust estate of which it is trustee
is voidable regardless of whether bank takes or does
not take as profit difFei-ence between cost of security
and market price 260

Depository, county—designated by county board, which
does not file with county clerk bond required within
twenty days specified in 59.74 (3) is depository and
bond is legal bond if filed after twenty days and ap
proved by committee of county board appointed there
for 272

Trust company bank—cannot invest its funds in property
on which there is valid outstanding lease; trust funds
may be invested in such property provided property
has necessary qualifications as to type, value and lo
cation 337

Beneficiary of trust fund cannot regain it out of estate of
insolvent trustee bank unless it can be identified or
traced into some specific substituted property 512

Depositary, county—questions on precedure designating
bank under 59.74 (2) and <4) and for investment of
county funds under (7) answered 671

Depositary, school district—treasurer is not required to
make deposit of district funds in any bank or deposi
tary 093

Depositary, school district—failure of bank or depositary
in which treasurer deposits school funds does not ab
solve him or his sureties from liability on official bond 698

Depositary, school district—treasurer and his sureties
may escape financial liability if school officers take ap
propriate action prescribed in 40.23 and funds are
deposited in bank designated by such officers 698

Depositary, county—county board may in exercise of good
business judgment enter into proposed agreement for
purpose of protecting county funds 704

46

bit
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Basic science law. See Public Health. Page
Bastardy. See Courts.
Beavers. See Fish and Game.
Benevolent associations. See Insurance.
Blind. See Education.
Board of examiners in optometry. See Appropriations and

Expenditures.
Boai'd of examiners in optometry. See Public Officers.
Board of health, local. See Public Health.
Board of normal regents. See Public Officers.
Board of vocational education. See Education.
Board of vocational education. See Public Officers.

BONDS
Textbook bond continues in force for period of five years

after filing 1
Annuity board may not secure burglary insurance on se

curities owned by board 157
Annuity board may requii-e state treasurer to furnish ad

ditional official surety company bond as ex officio treas
urer of said board and state retirement system 157

See XVI 224
Initial resolution for issue by city to raise its share of

cost of construction of bridge on state trunk highway
under 87.04 need not embody copy of findings of state
highway commission 393

Vote of electors of municipality under 196.01 to 197.10, to
acquire public utility, does not constitute authoriza
tion for issuance of bonds to pay for such utility;
bonds may be issued only in compliance with provi
sions of ch. 67 404

Municipal bonds, including those issued by counties for
highway improvements, may not be sold for less than
par and accrued interest 425

Neither county nor municipality other than city has power
to pay for opinion of private attorney as to legality
of bond issues nor for services in marketing bonds 425

Approval of proceeding preliminai*y to issuing and certifi
cation of municipal bonds has legal effect which opin
ion of private attorney cannot give 425

Municipal borrowing—initial resolution need not fix rate
of interest or make levy; that can be done or amended
at any time until actual issue of bonds; if interest
rate is fixed in initial resolution it cannot be increased
thereafter without regular proceeding for issue 565

Municipal borrowing—five per cent limitation for bonded
indebtedness of county is aggregate of values as fixed
by local board of review in towns, cities and villages 610

Bond of municipal treasurer given by surety company in
pursuance of 70.67 must equal amount of state and
county taxes and is not limited to §500,000 674

School district treasurer's official bond required by 40.10
obligates him to safely keep and account for moneys
which come to his hands 698

Failure of bank or depositary in which school district
treasurer deposits school funds does not absolve him
or his sureties from liability 698

Boxing. See Education.
Breakwaters. See Navigable Waters.
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BRIDGES AND HIGHWAYS Page
Sec. 83.03 (6) (county aid) is valid and constitutional 2
Road machinery—county highway committee may not pur

chase without authority of county board 4
Snow removal—power and duty of county to remove snow

from highways upon resolution adopted by county
and county's right to relinquish such duty 57

Abutting property owners in rural communities are not
entitled to damages for change in grade of highway 65

Damages which owner of land is entitled to in condemna
tion proceedings for highway purposes are those speci
fied in 32.10 (3); do not include expense of moving
building from adjoining lands to nonprohibited area in
order to comply with slaughterhouse and rendering
plant sections 85

Law of road—automobile owned by Wisconsin corporation
which is operated ten months in each year in state of
Illinois and two remaining months in Wisconsin must
be licensed to operate in Wisconsin 182

Signs—state highway commission is charged with duty of
erecting and maintaining special warning signs at
railroad grade crossings on state trunk highway sys
tem 186

Signs—county highway commissioner is charged with duty
of erecting and maintaining special warning signs at
railroad grade crossings on county trunk and town;
expenses thus incurred must be paid by county out of
funds available for maintenance of highways 186

County highway committee may suspend hauling of
loads in excess of weights determined to tend to de
stroy state and county trunk highways for limited,
reasonable periods and may promulgate and enforce
regulations to that end; such provisions are constitu
tional and valid 212

Town may borrow money for highway improvements ex
tending over period of years by issuing bonds as pro
vided in ch. 67 217

County aid for improvement of highways of town cannot
be compelled by raising of money by town in unauthor
ized manner 217

Selection of roads and streets in towns and villages upon
which state appropriations made by 20.49 (8) shall be
expended, as well as manner of improvements, is sub
ject to supervision and approval of county highway
committee 234

Snow removal—attorney general may not consult or advise
with district attorney except upon questions arising
out of district attorney's official duties 263

Deviation from i-oute of access to stone quarry from that
described in written instruments leasing quarry to
county does not invalidate lease 273

Condemnation—county board, through its highway com
mittee, acquires land for highway purposes by right
of eminent domain when it cannot acquire it by con
tract 274

Condemnation—each heir in estate having interest in land
to be acquired for highway purposes should be served
with notice of hearing 274
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RTJinCxES AND HIGHWAYS—ContinuedcSfdLnron-in proceedings under 83-07 .county may pay
landowner sum awarded by county judge, oi tender
same, and title to property thereupon vests m county,
where payment or tender has been made and county
has appealed, it may dismiss or refuse to prosecute its
appeal if landowner has taken no appeal—

County system of prospective state highways—where town
meeting votes tax for improvement, duty of town
board is to petition for county aid at county boaids
next annual meeting, not before; work is to be done
year following making of appropriation; if town ex
pends funds for improvement of highway it cannot be
reimbursed --"r""";:—"r T

State highways—county board may, in its discretion, gr^arit
aid to town for improvement, may make appropriation
from surplus funds in county treasury and from such
surplus funds presently available; if town expends
funds for improvement of highway it cannot be reim-
bursed

County highway committee may make relocation ot county
trunk highway and institute condemnation proceedings
under 83.07 without state highway commission s hpt
having ordered relocation under 83.08, but committee
must have approval of state conunission on relocation
of county trunk highway which is portion of system of
county trunk highways selected by county board and ap-
proved by commission under 83.01 (6) —-- o/o

Initial resolution for issue of bonds by city to raise its
share of cost of construction of bridge on state trunk
highway under 87.04 need not embody copy of findings
of state highway commission 393

Where bridge determined upon by highway commission is
such as to cause separation of grades of railway and
highway and must be more than 300 feet long, not in
cluding approaches, it may be constructed under 87.04
and state's share of cost may be paid from funds
provided by 20.49 (5) — 442

Law 'of road—driver's license may be revoked in proceed
ing in court of record on Judgment rendered against
him in any court on account of negligence in operating
automobile r"r~"r j

County board may select county trunk highways; roads so
selected become portion of system of prospective state
highways — — t-"7"

State becomes liable for its portion of cost of paving high
ways in system of prospective state highways selected
by county board to width of eighteen feet, which in
cludes cost of necessary drainage outside eighteen feet 505

Village may pave at its own cost width greater than eight
een feet on highway constituting portion of system of
prospective state highways 505

Culvert ch. 386, L. 1929 requires construction of one
grade or culvert providing suitable ingress and egress
to abutting premises 507

State trunk highway—in improving, county may divert non-
navigable stream to avoid building bridge and may
condemn land for that purpose under 83.07 (1);
contra with respect to navigable stream 525

See ^ 982
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ml. vehicle actual^
gaged in maintaining highway may operate on left
<?ide of road if designated

Law of road-prior to Nov. 4, 1929, no permission was
given for vehicle engaged in "^a^^taining highway
operate on left side of road, but 85.01 Stats
1927, commanding driver to drive on right
highway does not require driver at all times and un-
der all circumstances to keep to right.— —

Damaees—liability of county for injuries to traveler by
reason of patrolman's operating on left side of high
way, if any, is under 81.15; doubt expressed as to

Highway^commTssion is not authorized by 87.16 to salvage
bridge structures located on former bi|bways discon-
tinned as highways within meaning of 80.32

State ti'ifnk highway is' subject to relocation under 83.08
(1) whether originally laid out as territorial, town or

Statrtrunk^Wghway is simp'ly route superimposed upon
existing highway — aq "n i

State highway commission has no power undei bd.os
or 84 02 (3) (a) to order vacation and discontinuance
of highw-ay; its power is to discontinue highway as

"State^road,"'^ as^used^in 80.39 includes territorial road;
county board has power under 80.39 to_ discontinue
territorial road if such road is wholly within its county 576No sStuto.;'provision appears to Prohibit county boar^
from discontinuing highway where effect would be to
deprive owners of land of access to highway---

Resolution of county hoard to raise money fo\co"®t>uction
of "countv prospective highways constiued to be
for prospective state highways and for ^ep^l purposes 581

County highway committee has no authority to determine
wLre%ounty aid for highway construction work shall
he expended in absence of delegation of such author-
itv to it bv county hoard

State highway—county board is not required to appro
priate additional two thousand dollars at annual nveet-
ing of following year when town votes tax of four
thousand dollars to improve portion of system ot
prospective state highways petition for county aid
is presented to county board at its next annual peek
ing and board thereupon apportions two thousand dol-
lars as county's share —

Traffic ordinance—county may enact, in strict confoimity
with state traffic law, imposing same penalties— bio

See XIV 140
XIII 298

On discontrnuance of highway, land revert's to original
owner or those claiming under him

See Xf 424

Law of road—county highway commissioner may not
grant permit for operation of vehicle with total out
side width in excess of eight feet; may issue special
permit for single trip
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BRIDGES AND HIGHWAYS—Continued Page
Snow fence—erection pursuant to 82.06 (3a) is valid exer

cise of police power of state 634
Public highway must be laid out and improved as such be

fore county can adopt and improve it as part of system
of county trunk highways under ch. 83 640

Claims—-relative rights of lien claimants under 289.53, of
nonlien claimants and judgment creditor under
304.21, of holder of order and assignee discussed; state
highway commission advised to withhold payment of
money due on highway contract until court adjudicates
rights of various claimants 646

State cannot lay highway through strip, where government
survey shows hiatus between township lines and
shows that land has never been conveyed by goveim-
ment, without consent of congress 659

Power to determine whether money is to be expended that
IS raised as highway tax by county under 83.06 (4)
can be vested in county highway committee although
some of its members may not be members of county
board ^ 683

Amount that can be levied when money to be expended is
raised as highway tax under 83.06 (4) is not affected
by amount raised for that fund from motor vehicle tax
or other sources 683

Relocation of state highway—83.08 (2) directs payment to
land owner of award made by county highway com
mittee; but rights of mortgagee should be considered 684

BUILDING AND LOAN ASSOCIATIONS
Association may not fix one rate of dividends on unpledged H

shares of instalment stock and different rate on
pledged shares _ 433

Capitol. See Public Lands.
Capitol police. See Public Officers.
Cemetery associations. See Public Health.
Cemetery laws. See Public Printing.
Chain stores. See Peddlers.
Chain stoi'es. See Taxation.

CHARITABLE AND PENAL INSTITUTIONS
Wisconsin general hospital—patient who has lived longer

than one year in county but has not lived long enough
in _ any town, village or city of such county to ac
quire legal settlement therein has no legal settlement
in such county so as to require such county to pav
charges at hospital 66

Wisconsin general hospital—charges of public patient must
be paid in^ part by state and in part by county in
which patient has legal settlement; county cannot
charge its share to town, village or city of county in
which patient has legal settlement 80

Wisconsin general hospital—one who has acquired legal
settlement in town in one county but is absent volun
tarily for one year continuously loses legal settlement
in said town under 49.02 (2) 206

See 66
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CHARITABLE AND PENAL INSTITUTIONS—Continued Page
Home finding agency—provision in written contract with

any person who receives child otherwise than by adop
tion that such child shall receive religious instruction
in church or shall attend church is
violation of 58.02 (2) 253

Industrial school for boys—one committed need not follow
statutory provisions in applying for pardon 515

Chattel mortgages. See Mortgages, Deeds, etc.
Checks. See Trade Regulation, negotiable instruments.
Cheese. See Dairy and Food.
Cheese. See Public Health.
Child protection. See Minors.
Children's code. See ch. 439, Laws 1929.
Children's code. See Courts.
Children's code. See Minors.
Childi-en's code. See Mothers' Pensions.
Chiropodists. See Public Health, basic science law.
Circuit judge. See Courts.
Circuit judge. See Courts—judge, circuit.
Circuit judge's salary. See Appropriations and Expenditures.

CIVIL SERVICE
Specifications are not applicable to engineers of industrial

commission formerly exempt until bureau of per
sonnel establishes classifications and salai'y ranges for
them 626

Bureau of personnel may not refuse to certify to secretary
of state increased salaries granted employes formerly
exempt whose positions have not been classified under
sec. 16.105 626

Claims. See Appropriations and Expenditures.
Claims. See Bridges and Highways.
Claims. See Contracts.
Clerk of circuit court. See Public Officers.

COMMERCE
Interstate commerce—product manufactured in Wisconsin

and intended for exportation to another state does not
cease to be property subject to taxation until it has
been entered with common carrier for transportation 236

Common school tax. See Education.
Common school tax. See Taxation.
Compromise of taxes. See Taxation.
Condemnation. See Bridges and Highways.
Condemnation. See Counties.
Condemnation. See eminent domain.
Conservation commission. See Public Officers.
Constable. See Public Officers.

CONSTITUTIONAL LAW
County aid—83.03 (6) is valid and constitutional 2
Legislature has right to change time of electing justice of

peace and constable so long as they hold for two years 18
Whether legislature may provide office space for individual

members depends upon necessity of such offices 20
Circuit court commissioner cannot be given right to try all

cases, such as those of which justices of peace have
jurisdiction 28

' --S

A
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CONSTITUTIONAL LAW—Continued Page
Legislature may confer jurisdiction upon county court as

inferior court without violating constitutional provi
sion pertaining to uniformity of county government 28

See. 77.05 is not violative of any constitutional provision 37
Amendment to 59.15 (1), providing for referendum vote

on increase in salary of any county officer, is not
delegation of legislative power to electors of county;
is delegation of such power to county board subject
to condition that provision shall not go into effect until
elector.s have voted in affirmative in I'eferendum vote 77

Imposition of tax upon gross receipts and license fee on
some merchants and dealers is violation of both state
and federal constitutions if discrimination is based
upon number of mercantile establishments conducted
by owner 112

See 269
Bill No. 201, A., providing for licensing and regulating fox

farms, is constitutional 137
Home rule—question of group insurance by municipality

for its employes may be determined by municipality
under amendment 233

Expression of opinion on constitutionality of enactment by
municipality, or legislature granting authority for
group insurance by municipality is expressly reserved 233

Each house of legislature is sole judge of elections and
qualifications of its own members; fi'om determination
of each house respectively in seating of its members
there may be no appeal to or review by tribunal 266

Proposed law which imposes discriminatory special taxes
or license fees upon owners or operators of retail stoi-es
or mercantile establishments based solely upon number
of stores conducted by owner would violate both state
and federal constitutions 269

Several quc.stions relating to power of state to require use
of patented article, to contract for that article and its
use, to pay patentee royalty directly, to manufacture
parts and furnish them to users 281

Drainage district law—89.376 will not be declared uncon
stitutional in absence of judicial determination 298

Firemen's pension—general pi-ovisions of Bill 375, S.,
providing for creation of funds for firemen employed
by cities, are constitutional " 311

Bill empowering governor to appoint person as acting cir
cuit judge to .serve during disability of elected officer
contravenes VII, 2, 7, 9, Const 332

Sec. 226.02 (3) (c), relating to filing fees of foreign cor
porations, is valid and constitutional 402

Bill which expressly declares time of its taking effect and
such time is impossible becomes effective upon publi
cation 449

Fur dealers—Bill No. 736, A., is unconstitutional in that it
discriminates against citizens of other states in favor
of citizens of state of Wisconsin 488

Amendment to .40.04 (9) by ch. 406, L. 1929, removing
statutory liability of parent for tuition of nonresident
child attending district school, is valid 569

CONTRACTS
School board of city may not make contract with superin

tendent which does not terminate employment upon
expiration of three years or less time 147
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CORPORATIONS—Continued Page
Voluntai"y association which upon death of member sends

out notices to members requesting payment of dollar
from each but having no by-laws requiring such pay
ment is not amenable to insurance laws 142

Security—instrument which conveys undivided l/64th in
terest in lease of real property which contains provi
sion requiring grantor to drill oil well is security
within meaning of 189.02 (7) 264

Street and interurban railway—Milwaukee Electric Rail
way & Light Company may operate freight trains
over its Fifth street line in city of Milwaukee 293

Public utility—no corporation engaged in business of own
ing or operating, at time of going into effect of ch.
177, L. 1923 (published May 25, 1923), may be dis
solved except by consent of railroad commission, as
provided in 181.03 309

Refund—secretary of state may not refund money paid
under 226.02 by foreign corporation as additional fee
on basis of unauthorized capital stock 355

Stock subscriptions—where stock consists of both common
and preferred stock it is not necessary that 50% be
subscribed and 20% paid in of common and 50% be
subscribed and 20% paid of preferred in order to meet
requirements of 180.06 (3) and 180.10; requh-ement is
met if 50% is subscribed and 20% paid in of total
authorized capital stock 393

Preferred stock^^-original issue of preferred stock cannot
subdivide shares so that part have dividend
preference and part have 7% dividend preference 398

Foreign corporation—alien corporation may be licensed to
do business by following general provisions outlined
in 226.02; officer of foreign country corresponding to
secretary of state in this country must certify to
facts required of secretary of state in said statute;
American consul should authenticate such application 400

Sec. 226.02 (3) (c), i-elating to filing fees of foreign cor
porations, is valid and constitutional 402

Public utility—vote of electors of municipality under
196.01 to 197.10 to acquire, does not constitute author
ization for issuance of bonds to pay for such utility 404

Culminative voting by stockholders for directors is not
permissible 429

Security—bill of sale of sheep and ranching agreement in
which number of ewes are conveyed to purchaser,
who executes three year contract whereby vendor is to
ranch and cai'e for sheep, company to receive all wool
and 60% increase, purchaser to receive original sheep
and 40% of increase or, at option of purchaser, mar
ket pi'ice of sheep and increase constitute security 438

Nonpar stock—182.14 permits nonpar stock to be classi
fied only with respect to voting; each class must be
given designation 474'

Amendments to articles—articles of incorporation of do
mestic corporation may be amended so as to authorize
directors to dispose of stock without first offering same
to then holders of stock, provided all of stockholders
consent to such amendment 493

Foreign corporation—more owning stock in Wisconsin cor
poration is not transacting business nor holding prop
erty in this state 496
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CORPORATIONS—Continued Page
Foreign corporation—maintaining oifice in this state for

exercise of corporate powers constitutes transacting
business 496

Foreign corporation—on statement submitted minimum li
cense fee of |25 is proper 496

Co-operative association—articles of incorporation cannot
provide for issuing shares of stock to designated in
dividual in consideration of his having furnished site
and for issuing one-ninth of any increase in stock to
him without additional compensation 547

Amendment to articles of incorporation providing that
when preferred stock is called in it shall be canceled
but additional preferred stock in lieu thereof may from
time to time be issued, aggregate amount outstanding
at no time to exceed amount authorized, does not in
crease authorized capital stock; no fee for increase is
required to be paid 608

Investment association—certain association held to be sub
ject to provisions relating to foreign building and

•  loan associations so far as applicable 632
Certificate of amendment to articles of incorporation of

railroad company increasing capital stock need not
be signed by both president and secretary and need not
state total number of shares voting in favor of amend
ment ; sufficient if certificate is signed by secretary
and states that amendment was adopted by majority
vote of all stock 637

Securities law—sale of stock of corporation formed for
purpose of acquiring and holding majority of stock
in state banks and trust companies, whether or not
such corporation has actually acquired majority of
stock in state bank or trust company, is not exempted
from provisions of ch. 189 by provisions of 189.03 (5) 641
See X 1021

Public- utility—municipally owned water utility may
adopt and fi le with commission rules which provide
for discontinuance of water service -in cases where
service accounts are delinquent 665

Public utility—method of collecting delinquent accounts
provided by 66.06 (11) (b) does not prevent munici
pally owned utility from adopting rules governing
furnishing of seiwice 665

COUNTIES
Depository—bond furnished by bank conditioned for pay

ment to county instead of to county treasurer or his
order is good as voluntary obligation 5

County board chairman, under commission government, is
required to perform all duties of chairman under
common form of government, including signing of all
county orders; signing of order for legal appropriation
can be compelled by mandamus 47

Agricultural association—power of county to appropriate
money for county fair 73

County officer—amendment to 59.15 (1), providing for in
crease in salary is not delegation of legislative power
to electors but is delegation of such power to county
board subject to condition that provision shall not go
into effect until electors have voted in referendum vote 77
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Officers—^highway

See Education—superintendent

See Elections—superintendent of

See Public Officftrs—superinr-

County fairs. See Agriculture, agricultural associations. Page
County fairs. See Counties, agricultural associations.
County highway commissioner. See Public Officers—highway

commissioner, county.
County highway committee. See Public

committee, county.
County judge. See Counties—^judge, county.
County judge. See Courts—judge, county.
County judge. See Public Officers—judge, county.
County normal school board. See Public Officers.
County normal schools. See Education.
County officers. See Appropriations and Expenditures.
County officers. See Public Officers.
County officers' salary. See Counties, county officer.
County records. See Counties.
County superintendent of schools,

of schools, county.
County superintendent of schools,

schools, county.
County superintendent of schools.

tendent of schools, county.
County treasurer. See Counties.
County treasurer. See Public Officers.
Courses of study. See School Districts.
Court commissioner. See Courts.

COURTS
Court commissioner—cannot be given right to try all

cases, such as those of which justices of peace have
jurisdiction 28

County court—legislature may confer jurisdiction upon, as
inferior court 28

Foreign trustee—foreign trust company designated as
trustee in deed of trust covering property in Wisconsin
as well as other property may record such deed of trust
in this state and exercise same powers over trust
estate as resident trustee 45

Justice of peace—may not suspend sentence after it has
been pronounced 54

Service may be made on secretary of state under 226.02
<3) (f) in action brought to recover personal property
taxes assessed against foreign corporation even though
such corporation has removed all its property from
state and has ceased doing business in state. 88

In action against county asking that sale of lands for
drainage taxes by county treasurer be declared ille
gal and void and tax certificates issued to county be
canceled and set aside, district attorney should make
motion that county treasurer and his bondsmen, town
treasurer and his bondsmen, drainage commissioners,
and town be made parties 97

Appeal—in certain criminal case, where court set aside
verdict on grounds that there was not sufficient evi
dence to sustain it and discharged defendant, no ap
peal to supreme court will lie 1.5g

Garnishment—questions answered as to right of superin
tendent of state institution under board of control
to advance amount due employe discharged or re
signed; right of judgment creditor to salary who files
his transcript of judgment under 304.21 after employe
has left office but before claim for salary has been re
ported, audited and paid 167
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COURTS—Continued . Page
Garnishment—right of judgment creditor who has filed

transcript of judgment against employe of state in
stitution to wages due or to become due after date of
filing such transcript over and above exemption pro
vided by law is absolute; right cannot be defeated by -
practice of superintendent of institution paying claim
for wages out of contingent fund before it has been
audited and allowed by secretary of state 180

Forfeiture—action lies against member of fire patrol who
refuses to file proper statement or who files false
statement ! 184

County which has abolished distinction between town, city
and village poor does not thereby become party to
action pending in supreme court in which town in
county obtained judgment in county court requiring
father to support his daughter; procedure for county
to follow to protect its interests 188

Suspension of sentence—court may impose as condition of
suspending sentence and placing defendant on pro
bation that he shall make restitution and pay costs
of prosecution 210

Lien—is prior to unrecorded mortgage executed before
commencement of work or construction 226

Evidence—field notes or government survey copied into
book in office of register of deeds cannot be used as
evidence in court; neither can copy of such notes
certified by register of deeds : 227

Suspension of sentence—case pending in circuit court may
be taken before county court; on defendant's pleading
guilty there and asking to be sentenced that court may
sentence him; if defendant is guilty of misdemeanor
and adult, court may in its discretion by order suspend
judgment 244

Appeal—if appeal to supreme court has been taken by de
fendant in criminal case and he neglects to take neces
sary procedural steps there, motion may be made in
that court to dismiss 280

Grand jury—county board which in its November session
appropriates fund to be used for investigation exceeds
its powers 295

One afflicted with gonorrhea in communicable state who re
fuses to take treatment is guilty of misdemeanor, not
felony; sentence to state prison is erroneous 299

Erroneous sentence—motion should be made in county
court to correct error; if too late for such motion, case
should be taken to supreme court on writ of eri-or 299

Judge, circuit—bill enipowcring governor to appoint person
as acting judge to serve during disability of elected
officer contravenes constitution 332

County court fining person under city ordinance for driv
ing auto while intoxicated cannot, in addition, enter
order prohibiting him from driving automobile pur
suant to 85.22 (4); adjudication of guilty must be
under 343.182 in order to bring 85.22 (4) into oper
ation 362

Quasi-garnishment—judgment ci'editor who files certified
copy of entire docket of justice is entitled to moneys
under 304.21; judgment creditor who files transcript
is not entitled to moneys 396
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COURTS—Continued Paee
Erroneous sentence—boy nine years of age sentenced to

industrial school was sentenced erroneously; board
should send him back to judge who sentenced him to
correct sentence.^ ggy

See I"_XIV 440
V 453

CRIMINAL LAW
Fraudulent advertising—prosecution may be instituted

against publisher for publishing false, deceptive or
misleading advertising matter, even though he has no
knowledge that advertising is in fact false, deceptive
or misleading

False pretenses—man who obtains money under pretense
of knowledge as clairvoyant may be prosecuted under
343.25 for obtaining money by false pretenses or un
der 348.351 as fortune teller 72

Notice by owner forbidding hunting on his land is not suf
ficient if it is printed in one issue of newspaper unless
it can be shown that person violating 348.386 has read
such notice g7

Threats to accuse—^facts must show malicious threat, one
with bad motive or purpose 93

False swearing—doubtful whether prosecution can be
maintained where applicant for license has signed oath
before county clerk without reading application 96

In ca^ where trial court set aside verdict on grounds that
there was not sufficient evidence to sustain it and dis
charged defendant, no appeal will lie to supreme court 156

Rape—crime described in 340.47 is properly designated as
rape 243

Gambling—coupon under cork in coca-cola bottle which
entitles purchaser to cash premium of less than 25d is
violation of trading stamp law; if premium is not given
in every sale and of same amount antilottery statute
is violated _ 260

One afflicted with gonorrhea in communicable stage who
refuses to take treatment is guilty of misdemeanor,
not felony; sentence to state prison is erroneous 299

Erroneous sentence—motion should be made in county
court to correct error; if it is too late for motion,
case should be taken to supreme court on writ of error 299

Statute of limitations—where person was charged with
felony committed July 24, 1920 and preliminary ex
amination was held before magistrate August 12, same
year, in which defendant was bound over for trial to
county court but escaped, district attorney may, on his
being brought back to state, if less than six of inter
vening years have been spent in state, file information
charging defendant with offense of burglary, provided
justice has made due return to county court of pro
ceeding before him 393

Burglary case may be dismissed and new complaint made
out if statute of limitations has not yet run on crime 303

Statute of limitations on felony less than murder is six
years 393

Inquest—object is to obtain evidence for discovery of guilty
person 349

47
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CRIMINAL LAW—Continued . j
Inquest—366.01 is mandatory, but inquest need not be

held if guilty person has already confessed, is lounn
guilty, and is sentenced

Inquest—discretion in district attorney as to holding, is
not as broad as discretion that coroner had at common
law

Defendants in criminal case who were discharged and
whose case was dismissed before they were placed in
ieopardy may be rearrested and prosecuted for same
offense for which they were previously arrested.--— d/o

Sale of mortgaged property—one who has taken possession
of mortgaged property with consent of mortgagee and
has promised to take care of indebtedness and there
after sold such property is not guilty under 243.69
nor any other criminal statute dBd

Gambling—horseshoe pitching contest in which five men
compete, each paying 25^ a shoe and each contestant is
entitled to one pitch only, contestant coming closest
to peg to receive one dollar and person who operates
concession gains profit of 254 on each contest, each
contestant receiving gum, cigars, etc., is not gambling
but game of skill

Sentence to state prison of convict who escaped from state
reformatory, was subsequently sentenced to state
prison, escaped and was returned to state reforma-
tory begins to run at 12 o'clock of day of sentence 453

Forcibly detaining for any immoral or unlawful purpose
female under age of eighteen years is punishable under
340.55

Reward question as to who is entitled to reward offered
by sheriff for information leading to conviction of
murderer discussed; reward may be paid by county
treasurer upon certificate signed by sheriff under ad
vice of district attorney .—-—7

Gambling—slot machine set up in principal room of sott
drink parlor is slot machine within contemplation of
348 07 if not in working condition; proprietor violates
section unless he informs those frequenting place that
machine is out of working order 499

One who testifies voluntarily is not immune from convic
tion concerning crime with reference to which he testi-
fies 524

John Doe proceeding—magistrate may, by order, exclude
all persons who have not immediate business before
him, including attorneys claiming to represent wit
nesses subpoenaed; witness as such cannot have attor
ney

Justice of peace has not jurisdiction to try criminal case
where more than one count is given in complaint and
cumulative sentences would exceed in aggregate one
hundred dollar fine or more than six months' imprison
ment

Peace bond—can be demanded from person making threat
upon condition constituting performance of legal duty 634

Inquest—coroner's fees are, with exception provided for in
366.19 (2) and (3), limited to those prescribed m
366.14 for "taking inquest" 676
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CRIMINAL LAW—Continued Page
Inquest—cororter is entitled to no compensation for per

formance of official duties prior to issuance of precept
under 366.02 676

Extradition—crime of abandoning wife and minor chil
dren is not extraditable offense between United States
and Canada 714

See XIV 189

Culverts. See Bridges and Highways.
Custodian. See Public Officers.

DAIRY AND FOOD
Cheese—prohibitions contained in 352.03 (9) and 352.36

apply, whether sold or intended for sale within or out
side state 229

Soda water—oi-dinance adopted by city under ch. 165,
Stats. 1927, providing for licensing dealers engaged
in business of selling beverages, is invalid 314

Soda water—town, city or village has no power under
66.05 (9) (a), Stats. 1929, to license dealers engaged
in selling beverages -314

See 3gg
Soda water—-license must be obtained for sale of beverages

from dairy and food commissioner 368
"Soda water beverages" is defined in 98.12 (8) 368
Soda water—town, city or village has no right to grant

license for sale of beverages 368
Ice cream—Fairy Cube Ice Cream, preparation consisting

of approximately forty pounds of sugar, one and one-
half pound of orange pectin, etc., cut into cubes and
added to ice cream, must contain minimum of 12%
milk fat as required by 352.03 (10) (a) 413

Several questions discussed dealing with authority of dairy
and food commissioner to prescribe certain qualifica
tions for applicants for butter makers' and cheese
makers' licenses 444

Soda water—provisions of ch. 96, L. 1929, requiring li
cense from dairy and food department for manufactur
ers and vendors, are in force; license should be re
quired 553

Soda water—provisions of 66.05 (9) are not" applicable'to
manufacturers . 553

Damages. See Bridges and Highways.
Dance inspectors, county. See Public Officers.
Dealers. See Agriculture.
Dealers. See Words and Phrases.
Delinquent taxes. See Taxation.
Dentistry. See Public Health.
Department of agidculture and markets. See Public Officers
Depositaries, county. See Banks and Banking.
Depositaries, countv. See Counties.
Depositaries, school district. See Banks and Banking.
Depositaries, school district. See School Districts.
Deputy sheriff. See Public Officers—sheriff, deputy
District attorney. See Public Officers.
Divorce. See Marriage.
Dogs. See Agriculture.
Drainage district law. See Constitutional Law.
Drainage districts. See Agriculture.
Drainage districts. See Taxation. •;
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EDUCATION ^ ^ ^
Textbook bond continues in force for five yea?s after filing 1
Superintendent of schools, county—candidate must have

state license to teach in any public school of state;
license to teach manual training only is not sufficient 7

Band—electors of district may vote money for instruction
as part of levy for school purposes

Blind—one receiving pension, upon removing to adjoining
county may receive pension from that county, which
shall be reimbursed for compensation so paid first
year by county where recipient previously had resi
dence for one year

Milwaukee school board may not employ legislative coun
sel -----

Milwaukee school board may not employ attorney of its
own

Milwaukee school board may not expend state, county or
city school funds for salary and expenses of superin
tendent's assistant who acts as legislative counsel 103

Superintendent of schools, county—city operating under
city school plan which employs city superintendent is
exempt from payment of expense of office of county
superintendent

City school systems prescribed by special charter are re
pealed by ch. 425, L. 1927; which created sees. 40.50 to
40.60; they operate thereafter under plan provided in
those sections

School board of city may not make contract with superin
tendent which does not terminate employment in three
years or less time —-—

Vocational education—question of right of apprentice liv
ing in one town, city or village and employed in an
other, to attend school in town, city or village of his
residence or in that in which he is employed is one to
be determined by agreement between apprentice and
employer

Vocational education—apprentice living in town, city or
village and employed in another may attend school in
that in which he resides; may, upon written approval
by board of town, city or village in which he resides,
attend school in that in which he is employed 177

Boxing—high school which has boxing as part of its physi
cal education program cannot give exhibition and
charge admission without license from state athletic
commission

Contra - -

School board—district school meeting of July, 1928, in
fourth class city, which purported to elect two mem
bers of school board had no authority to so elect 254

School board—town election in April, 1929, was not elec
tion; there were no official ballots and there was no
expression of will of electors - 254

School board—statement of facts in situation set forth
is insufficient to tell whether there were de facto
officers T—T---

Boxing exhibition conducted by school wherein it forms
part of physical education program is not within pns-
diction of state athletic commission; no license is re
quired therefor

Contra
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EDUCATION—Continued Page
Vocational education—local board of education of Manito-

woc has power to transfer Washington junior high
school building and site to local board of vocational
education 323

Vocational education—local vocational board has not right
to sell lot purchased for vocational school purposes
and to apply proceeds to building project in connection
with Washington junior high school 323

Vocational education—local vocational board may not
dispose of site independently of common council; com
mon council cannot convey property nor convert it to
other uses without consent of vocational board 323

County normal school—approval by state superintendent
of qualifications of principal is necessary to validity
of contract between county normal board and principal 372

Salai-y of physical education teacher whose work is per
formed only in parochial school may not be paid by
city school board 374

Board of vocational education—member of board in city is
not eligible to appointment by such board as local
director of vocational education 430

Teachers' retirement law—teacher who after teaching in
Wisconsin several years made, in July, 1912, applica
tion to come under provisions of ch. 323, L. iOll, who
was accepted by such board and thereafter taught
outside state until 1922, when she resumed teaching in
this state, was restored to relation to retirement fund
as Class A teacher 471

Teachers' retirement law—teacher who has not attained
age of fifty, who has made requii'ed payments during
each of five fiscal years immediately preceding time
he became incapacitated and thereafter furnished due
proof thereof is entitled to pension 486

Common school tax—tax authorized by 59.075 is county
tax within meaning of 70.66 and 74.15 (2) 514

Vocational schools—sees. 41.18 and 41.19 (admission and
tuition) are applicable alike to day and evening
schools and to pupils over and under twenty-one years
of age 538

Election officer. See Elections.

Election officer. See Public Officers.

ELECTIONS
Whole number of electors in county superintendent's dis

trict, which determines number of signers on nomina
tion papers, does not include electors in cities not
within that district 50

See 122
Superintendent of schools, county—candidate is qualified to

run for office although certificate to teach will expire
before end of term — 114

Superintendent of schools, county—candidate is entitled
to have his name placed upon ballot if he files copy of
certificate entitling him to teach in school in which he

^  taught 110
See 7

Superintendent of schools, county—number of electors
in county superintendent's district which determines
number of signers on nomination papers does not in
clude electors in cities not within his district 122
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ELECTIONS—Continued , Page
Election officer—town clerk who is candidate for re-election

may not act as official at such election 218
Election officer may not permit ballots to be taken away

from polling place to be marked 218
Putting ballots into ballot box which were taken away

from polling place to be marked makes inspector so
depositing them liable for prosecution; other inspec
tors participating in such act may be liable 218

.  Inspector who had ballots printed for use at election with
names printed thereon other than those nominated
either at primary or by nomination papers, who threw
away official ballots and had such unofficial ballots
used may be prosecuted under 348.231 or 348.24 239

District school meeting of July, 1928, in fourth class city,
which purported to elect two members of school board
had no authority to so elect 254

Town election of April, 1929, without official ballots and ex
pression of will of electors, was not election 254

Stickers—use by election officials prescribed by 5.28 619
Stickers—use by electors is governed by 6.22 (1) (b) in

spite of 6.23 (11) — 619
Contra —, XI 635

Prohibition party must comply with provisions of 5.05
(6) (e) in order to have separate party ticket in next
statQ primary 656

Embalming. See Public Health.
Eminent domain—damages which owner of land is entitled to

in condemnation proceedings for highway purposes
are those specified in 32.10 (2) and do not include
cost of moving building from adjoining lands to non-
prohibited area to comply with slaughterhouse and
rendering plant statutes 85

Eminent domain—county board, through its highway commit
tee, acquires land for highway purposes by right of
eminent domain when it cannot acquire it by contract 274

Eminent domain—each heir in estate having interest in land
to be acquired for highway purposes should be served
with notice of hearing 274

Eminent domain—county high\yay committee may make re
location of county trunk highway and institute con
demnation proceedings under 83.07 without state high
way commission's having ordered relocation under
83.08 373

Eminent domain—county highway committee must have ap
proval of state highway commission on relocation of
county trunk highway which is portion of county
system of county trunk highways selected by county
boai'd and approved by commission under 83.01 (6) 373

Eminent domain—in improving state trunk highway county
may divert nonnavigable stream to avoid building
bridge and may condemn land for that purpose under
83.07 (1); contra with respect to navigable stream.. 525

See X 982
«

Erroneous sentences. See Courts.
Evidence. See Courts.
Extradition. See Criminal Law.
False pretenses. See Criminal Law.
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False swearing. See Criminal Law. Page
Farm drainage. See Agriculture.
Farm drainage. See Taxation.
Feeding stulfs. See Agriculture.
Field notes. See Counties, county records.
Firemen's pensions. See Constitutional Law.
Firemen's pensions. See Municipal Cox'porations.

FISH AND GAME
Muskrat—trap may be set under ice in runway within

three feet of muskrat house if house itself is not
disturbed, molested or injured 6

Search—rule that automobile may be searched if officer has
reasonable grounds to believe that it is transporting
contraband goods is applicable to transportation of
unlawfully caught game as well as to transportation
of intoxicating liquor

Hunting license—county clerk who issues without proper
application having been sworn to before officer author
ized to administer oaths is guilty of malfeasance 24

Hunting license—applicant who makes false affidavit that
he has not been convicted of any violation of game
law during previous year, if affidavit is required by
commission to be made as condition to obtain such
license, can be punished under 29.63 (1) (d) 54

Perch, green—cannot be shipped from Marinette during
closed season for such fish, except first three days
thereof 55

Conservation commission may not require those who have
hunting or fishing licenses to wear button in plain
view while exercising privilege of license 60

Perch, green—opinion of Feb. 15, 1929, is not inconsistent
with that in XI 64, to effect that rabbits taken in one
county may be transported and legally possessed in
county where thei'e is no open season 67

Notice by owner forbidding hunting on his land is not suf
ficient if it is printed in one issue of newspaper, unless
it can be shown that person violating 348.386 has read
such notice 87

It is doubtful whether prosecution can be maintained for
perjury or false swearing where applicant has signed
oath before county clerk without reading application
for license 96

Justice of peace has not power to parole or place on pro
bation adult found guilty of violating law 100

Fox farms—Bill No. 201, A., providing for licensing and
regulating, is constitutional 137

Search—summer cottage is dwelling house requiring war
rant for purpose of searching it for unlai^ul game 267

Sec. 29.53, which provides that private fish hatchery may
be operated on waters or ponds, lakes and sloughs
tributary to and connected with Mississippi River, is
not broad enough to include pond which has no out
let to Mississippi River or any branch or river flowing
into Mississippi 282

Nonresident fisherman over sixteen years of age who
fishes with hook and line in inland waters violates
29.09 although he has no fish in his possession 367
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FISH AND GAME—Continued Page
Defendants in ci'iminal case who were discharged and

whose case was dismissed before they were placed in
jeopardy may be rean*ested and prosecuted for same
offense for which they had been previously arrested 375

Deputy sheriff or police officer may not supervise seining
of minnow nets in inland waters, as required in 29.32
(2), without special designation by conservation com
mission 385

Illegal net is public nuisance when it is being used or held
in possession with intent to use for illegal fishing 419

Conservation warden may seize unlicensed net only when
found in actual use for illegal fishing or when he has
reason to believe it is being used for such fishing 419

Search—no warrant may issue to seize or search for un
licensed net 4X9

One who maintains public nuisance by having in his pos
session and using unlicensed net for fishing purposes
may be prosecuted criminally 419

Rough fish—conservation commission may not take, from
Beaver Dam Lake, Fox Lake and Lost Lake in Dodge
county; must maintain proper fish screens in Beaver
Dam Lake where it empties into Beaver Dam Creek 436

Fur dealers—Bill No. 736, A., is unconstitutional in that
it discriminates against citizens of other states in
favor of citizens of state of Wisconsin 488

Hunting—town board in towns of less than three hundred
inhabitants and containing one or more unincorporated
villages, under authorization by resolution of town
meeting, may prohibit use of firearms in town or any
part thereof 5X1

Beavers—there is no open season for trapping 520
Search—made on farm not owned or leased by defend

ant cannot be maintained by him to be illegal 551
Where it appears that purpose of testimony was to sup

press evidence, not for purpose of trying defendant,
he has not been placed in jeopardy; new pi-osecution
may be commenced on same charge 561

Wild life refuge established under 29.57 does not include
water areas 57O

Wild life refuge—conservation commission has authority
to make regulation prohibiting aeroplanes from flying
within certain distance of game refuge 571

Fish refuge—conservation commission may make reason
able regulations for speed of motor boats 594

Rule discussed for construing 29.26, prohibiting fishing
within three hundred feet above and five hundred feet
below dam at Kilbourn on Wisconsin river 597

Action by attorney general on request of governor may be
brought for damages for wholesale loss of fish caused
by failure of power company to operate its dam
properly 653

Rabbits—owner or occupant of any land and any member
of his family may hunt thereon at any time; employe
of such owner or occupant may hunt only in accord
ance with other provisions of statute 658

Squirrels—owner or occupant of any land and any mem
ber of his family may hunt thereon at any time; em
ploye of such owner or occupant may hunt only in ac
cordance with other provisions of statute 658
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FISH AND GAME—Continued Page
Mink—open season for trapping in Jackson, Trempealeau

and Buffalo counties is from Nov. 15 to March 1 672
Muskrat—open season in Jackson, Trempealeau and Buf

falo counties is from March 1 to Apr. 10 in even num
bered years 672

Muskrat—licensee of farm forfeits all rights to muskrats
in case his license is revoked under 29.63 (3)' 707

Oh. 338, L. 1929, amending 29.38 is prohibition against
fishing through ice; 29.191 covers only hook and line
fishing not done through ice 709

Certain provisions of 29.33 (7) (c), with reference to
prohibited nets, construed 710

Fish refuges. See Fish and Game.
Foreign corporations. See Corporations.
Foreign corporations. See Insurance.
Foreign trustees. See Courts.
Foreign trustees. See Mortgages, Deeds, etc.
Forest crop lands. See Taxation.
Forfeitures. See Courts.
Fox farms. See Fish and Game.
Fraudulent advertising. See Criminal Law.
Fur dealers. See Constitutional Law.
Fur dealers. See Fish and Game.
Gambling. See Criminal Law.
Games of skill. See Criminal Law, gambling.
Garnishment. See Courts.
Gonorrhea. See Public Health.
Governor. See Public Officers.
Grade crossings. See Railroads.
Grain and warehouse commission. See Public Officers.
Grand juries. See Courts.
Grobsehmidt bill. See Bill No. 72, A., ch. 129, L. 1929.
Highway commissioner, county. See Public Officers.
Highway committee, county. See Public Officers.
Historical society. See Appropriations and Expenditures.
Home finding agencies. See Charitable and Penal Institutions.
Home rule. See Constitutional Law.
Home rule. See Municipal Corporations.
Horticultural society. See Public Officers.
Hunting. See Fish and Game.
Hunting licenses. See Fish and Game.
Ice cream. See Dairy and Food.
Ice cream. See Public Health.
Impeachment. See Legislature.
Impeachment. See Public Officers.
Income tax assessor. See Public Officers.
Income taxes. See Taxation.

INDIGENT, INSANE, ETC.
Poor commissioner may furnish daily supply of insulin

to one affected with diabetes even though such person
is capable of supporting himself in all other respects 8

In case of need under quarantine, judge may increase
mother's pension as emergency provision 81

Family that is not pauper before quarantine may become
indigent so as to entitle it to public aid during quar
antine 81
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INDIGENT, INSANE, ETC.—Continued Page
Soldiers' relief commission—civil war widow who receives

pension from federal government but who does not re
ceive sufficient for her support is eligible to receive
relief 114

Soldiers' relief commission—wife of world war veteran who
has been deserted is eligible to receive aid 114

Soldiers' relief commission—wife of ex-soldier now rcr
ceiving treatment at government hospital is eligible to
i-eceive aid 114

Incompetent world war veteran, to be eligible to admission
to Wisconsin memorial hospital as charge of soldiers'
rehabilitation board, must have been resident of this
state not less than five years preceding his applica
tion for treatment 158

Reciprocal agreement between Minnesota and Wisconsin
because of provisions of 51.12 (6), relating to trans
portation of nonresident insane, includes only those
who have legal residence or are entitled to support in
this state at time of application for transfer 158

County which has abolished distinction between town, city
and village poor does not thereby become party to ac
tion pending in supreme court in which town obtained
judgment in county court requiring father to support
his daughter; procedure to be followed by county to
protect its interests 188

Removal of wife and family to another municipality does
not effect change of legal settlement of husband who
is maintained as pauper in municipality of removal 317

Wisconsin general hospital—person may acquire legal set
tlement in local municipality although he is being
treated at time in hospital at public expense 379

Medical attention of indigent pei'son during quarantine is
chargeable to county where county system for relief
of poor obtains 380

Cost of quarantine is to be paid by municipality in which
patient resides; actual residence at time of quarantine
determines liability not year's residence required
under poor laws 415

Wisconsin general hospital—judge may, in his discretion,
deny application to commit to, if patient can be treated
at hospital nearer by 491

Legal settlement—liability for support of poor person who
has moved from one county to another depends upon
legal settlement 584

It is duty of town, city and village to furnish relief to
poor person not having lawful settlement there if
sworn statement provided for in 49.03 (1) is fur
nished; 49.04 imposes that duty on county; county
board has power to decide whether aid be furnished
at county home 688

Industrial commission. See Public Officers.
Industrial schools. See Charitable and Penal Institutions.
Industrial schools. See Minors.
Inheritance taxes. See Taxation.
Inquests. See Appropriations and Expenditures.
Inquests. See Criminal Law.
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INSURANCE . r
Plan for workmen's compensation participating policy does

not infringe antidiscriminatory statutory insurance
provisions r."!","!—• J

County may accept coverage against liability imposed
through operation of motor vehicles used by county
highway department with mutual company---- iUi

Pirovision in physician's and dentist's liability policy in
demnifying against any claim or suit for_ damages
alleging breach of professional duty and against claim
or suit for return of professional fees is against pub-
lie policy and illegal --

Voluntary association which upon death of member sends
out notices to members requesting payment of dollar
from each but having no by-laws requiring such pay-
ment is not amenable to insurance laws of state-——

Benevolent association granting maximum disability ^ne-
fit of $240 a year is not exempt from provisions of eh.
208 although incorporated prior to effective date of that
chapter .

Annuity board may not secure burglary insurance on se-
curities owned by board— 7-

Mutual fire insurance company is subject to provisions 01
203.17 to 203.19

Mutual fire insurancMU case assessments are not paid
action may be commenced in name of board ol me
underwriters to collect delinquent assessments------

Forfeiture action lies against member of fire patrol who
refuses to file proper statement or who files false state-
iiient AO 4

Question of group insurance by munuicipality for its em
ployes may be determined by municipality under
home rule amendment --

Expression of opinion on constitutionality of any enact
ment by municipality or legislature gpntmg author
ity for gi'oup insurance by municipality for its em
ployes is expressly reserved -,-—7. a

Foreign corporation—alien corporation may be licensed
to do business in state by following general provi
sions in 226.02; officer of foreign country correspond
ing to secretary of state in this country must ceitity

,  to facts required of secretary of state in said statute;
American consul should authenticate such application 400

School district is not liable for injury to pupils in conduct
of schools; no liability would be sustained under policy
purporting to insure against such liability; public
funds cannot be paid out for such insurance-—-— 569

State insurance fund—boards or councils electing to in-
sure in, may rescind such action biij

State insurance fund—certificate or policy cannot be can
celed by board or council during time for which it was
issued

Interstate commerce. See Commerce.

INTOXICATNG LIQUORS . . .. ,.
Search warrant to search premises for intoxicating li

quors issued on information and belief is not valid, no
evidence obtained while searching under it can be used
on trial of accused
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INTOXICATING LIQUORS—Continued Page
City ordinance prohibiting possession and transportation

and providing penalty therefor but not providing for
confiscation of liquor seized and in possession of peace
officer does not authorize court to order automobile or
liquor disposed of as provided in 165.25 214

Peace officer who seizes liquor in possession of person
transporting it in automobile must prosecute under
state law; upon conviction court has power to dispose
of liquor 214

Contraband liquor may be delivered by order of court to
state institution but not to county institution 214

Pending prosecutions for violation of Severson act at time
of enactment of Grobschmidt bill repealing Severson
act are not affected by such repeal 300

Nonintoxicating liquors—ordinance adopted by city under
ch. 165, Stats. 1927, providing for licensing of dealers
engaged in business of selling soda water beverages, is
invalid 314

Nonintoxicating liquors—town, city or village has no
power, under 66.05 (9) (a), Stats. 1929, to license
dealers engaged in business of selling soda water
beverages 314

State is not, since repeal of ch. 165, Stats. 1927, entitled
to 10% of amount of license fee collected after June
1, 1929, but is entitled to 10% of total amount of li
cense fees collected before June 1 354

Nonintoxicating liquors—town and village board and com
mon council have power to grant licenses for sale of
nonintoxicating liquors 368

Nonintoxicating liquors—definition is same now as it was
prior to repeal of prohibition act 368

Legislature has power to authorize county boards to pass
regulatory ordinances enforcing prohibition of liquor
traffic so long as such ordinances do not in any way
violate federal constitution in other respects 401

Power of justice of peace, sheriff, police officer, constable,
district attorney under federal statute 463

Power of sheriff to enforce law under ordinance contem
plated in Bill No. 417, S 463

County board has no power to enact ordinance prohibiting
sale and providing penalty 504

Severson law having been repealed, possession of wine or
beer in one's home is not in violation of state law 554

Woman who has given intoxicating liquor to minor children
may be prosecuted under children's code in connection
with proceeding against minor children to whose delin
quency she contributed 554

Investment associations. See Corporations.
John Doe proceedings. See Courts.
John Doe proceedings. See Criminal Law.
Judge, circuit. See Courts, circuit judge.
Judge, circuit—salary. See Appropriations and Expenditures

—circuit judge.
Judge, county. See Counties.
Judge, county. See Courts.
Judge, county. See Public Officers.
Judge, municipal. See Courts.
Justice of peace. See Courts.
Justice of peace. See Criminal Law.
Justice of peace. See Public Officers.
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LABOR Page '
Architect—employe of foreign corporation which has com- L

plied with law of state wherein it does business may ' |
not operate in Wisconsin except by complying with
101.31 9 ']

Women's hours of labor—newspaper establishment engaged •
exclusively in printing and publishing paper is not sub
ject to regulations in 103.01 to 103.04; but if such ^
establishment carries on business of job printing in
connection with publication of paper, it is subject to
such regulations with respect to business of job print
ing 38

Apprentice—question of attendance at vocational school in
town, city or village of residence or in that in which he
is employed is one to be detei-mined by agreement be
tween apprentice and employer 177

Apprentice living in town, city or village and employed in
another may attend vocational school in town,
city or village in which he resides and may, upon wi'it-
ten approval of board of vocational education in which
he resides, attend vocational school in that in which he
is employed 177

Law of road. See Automobiles.
Law of road. See Bridges and Highways.
Leases. See Counties.
Legal settlement. See Indigent, Insane, etc.
Legal settlement. See Tuberculosis Sanatoriums.
Legislative counsel. See Legislature.

LEGISLATURE
Whether office space may be provided for individual mem

bers depends upon necessity of such offices 20
Legislative counsel—Milwaukee school board may not em

ploy 103
Legislative counsel—Milwaukee school board may not ex

pend state, county or city school funds for superintend
ent's assistant who acts as counsel 103

Impeachment—indefinite charges against public officer
held not to require proceedings by assembly 121

Salai-y—each house is sole and final judge of elections and
qualifications of its own members 266

Salai-y from determination of each house respectively in
seating of its members there may be no appeal to or
review by any tribunal 266

Interim committee on forestry and public lands—report -
should be printed and paid for as third class matter 285

Under 20.01 (10) there is available July 1, 1929, out of ap-
propriation to legislature for year beginning July 1,
1929, $1000 to each house for contingent expenses 405

Members of assembly, regardless of number, in lawful ses
sion, can compel attendance of absent members in such
manner and under such penalties as are authorized by
assembly it.self 406

Report of committee appointed under ch. 339, L. 1913, to
investigate white slave traffic cannot be turned over to
university professor for research work; may be exam
ined as are any other records in secretary of state's
office 484

Liens. See Courts.
Liens. See Courts, garnishment.
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LIVE STOCK , ̂ ^
Rabies—live stock sanitary board has power to establish

quarantine districts
Rabies—proof of claim filed under 174.11 must trace

claimed damage to injury by dog or dogs lb4
ggg

Rabies—claim for loss suffered on account of death of cow
may not be allowed under any of provisions of ch. 94 164

Tuberculin test—petition presented to department of agri
culture signed by more than 50% of cattle owners re
siding in county complies with 94.07 as amended not
withstanding fact that some signatures were obtained
prior to enactment of ch. 52, L. 1929 r--,-—

No certificate may be issued by department of agriculture
under ch. 95 for jacks which are not pure bred-——- 4^d

Rabies—proof of claim must trace claimed damage to in
jury by dog or dogs

Rabies—findings may be based upon preponderance o± pro
babilities or of inferences that may be drawn from
established facts —

Rabies—after claim reaches county board further evi
dence may be taken before board

LOANS FROM TRUST FUNDS , . ̂ ^ .
Commissioners of public lands may not lend state tunds lor

purpose of erecting addition to present school build
ing on application lacking proof of request for calling
special meeting and proof of adoption of resolution and
vote on making levy for payment of amount of loan
and interest —

Commissioners of public lands may make loan tor pur-
chasing and installing heating plant in schoolhouse 4b^

State funds cannot be lent for furnishing school 4S4
Application for loan for "erecting and equipping with

light, heat, ventilation and other necessary apparatus,
a new school gymnasium" is held to be for school build
ings within meaning of 25.01 (3) _ —"oVaT

Loan to board of vocational education of city under 25.01
(3) increases bonded indebtedness of city of which
such board is member 516

Loan to board of vocational education of city must be made
through and with approval of common council 516

Loan to board of vocational education of city board of vo
cational education must provide for repayment out of
mill and half tax under 41.16 (2)

State trust funds may be lent to municipalities mentioned
in 25.01 (3) for purposes there specified and for pur
poses for which these municipalities are authorized to
borrow money , 528

Every application by school district for loan must be
authorized and approved by electors of district— 528

Every application by other municipalities than school dis
tricts must be submitted to electors in each instance
where loan is for purpose for which municipality may.
not incur indebtedness without first submitting ques
tion to electors -.7-

Notes and mortgages executed and received by annuity
and investment board as evidence of indebtedness or
security for payment of any loan made by said board
must be made payable to state of Wisconsin; name of
fund from which loan is made should be inserted in
parentheses after words "The state of Wisconsin" 543
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LOANS FROM TRUST FUNDS—Continued Page
No law prescribes rate of interest which may be charged by

annuity and investment board on farm loans and loans
of co-operative associations 545

Notes, mortgages and other instruments executed to evi
dence or secure paynient of loans made by annuity and
investment board must be satisfied and released in
name of state of Wisconsin 567

Instruments heretofore executed to boards, commissions or
officers whose functions have been transferred to an
nuity and investment board should be satisfied by said
board 567

Lotteries. See Criminal Law, gambling.
Malfeasance. See Public Officers.

MARRIAGE
On basis of statement of facts submitted H. P. and A. P.

were legally married in 1873 245
Divorce—prosecution for failure to support under 351.30 is

not dependent upon showing that divorce statute reme
dies have been pursued, where decree has been given;
failure to support is not offense under 351.30 in" every
case involving divorce decree 696

Mayor. See Public Officers.
Memorial hall, soldiers'. See Military Service.

MILITARY SERVICE
Memorial hall, soldiers'—title to collection in, is in hall,

not in state 101
Soldiers' relief commission—civil war widow receiving pen

sion from federal government but not enough for her
support is eligible to receive relief 114

Soldiers' relief commission—wife of world war veteran
who has been deserted is eligible to receive aid 114

Soldiers' relief commission—wife of ex-soldier now receiv
ing treatment at government hospital is eligible to re
ceive aid 114

Incompetent world war veteran, to be eligible to admis
sion to Wisconsin memorial hospital as charge of sol
diers' rehabilitation board, must, among other things,
have been resident of state not less then five years
preceding application for treatment 158

Reciprocal agi-eement or understanding between Minnesota
and Wisconsin relating to transportation of nonresi
dent insane persons includes those who have legal resi
dence or are entitled to support in this state at time of
application for transfer 158

Soldier who enlisted in U. S. army May 12, 1920 and was
honorably discharged May 11, 1921 did not perform
naval or military service in time of war; is not
entitled to receive relief as needy soldier under ch. 45,
Stats, — 223

Soldiers' bonus—state pension is authorized only to soldier
who at time of induction into service was resident of
state 327

Under ch. 667, L. 1919, "mother" does not include "step
mother" 408

Mink. See Fish and Game.

j

. 5' e-
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MINORS Page
Child protection—child under eighteen, if delinquent by

reason of committing offense against laws of state, may
be proceeded against under 48.06 in-stead of 48.11 (2) 172

Adoption—provision in wi-itten contract by home finding
corporation with any person who receives child other
wise than by adoi)tion that such child shall receive

.religious instruction in church or shall attend
church is in violation of 58.08 (2) 253

County improperly charged with support of children at
state public school may apply to board of control for
relief and may appeal from finding of board 435

Industrial school for boys—one committed need not fol
low statutory provisions in applying for pardon 515

Children's code—procedure in bastardy case where illegiti
mate child was born in July but no proceeding was
started until after code went into effect should be
brought under that code - 519

Industrial school—only court of record of county where
minor delinquent girl has legal residence has power to
sentence to school for girls 535

Residence—children of school age located in school district
for primary purpose of making home with parents
while father is working in district may be residents of
district for school purposes, even though parents have
not established residence therein; contra if children are
in district primarily to take advantage of school fa
cilities 549

Children's code—woman giving intoxicating liquor to minor
children may be prosecuted in connection with proceed
ing against children to whose delinquency she con
tributed 554

Children's code—district attorney is not required to get out
petition where child is delinquent and appear in pro
ceedings before juvenile judge unless requested so to
do by judge 573

Children's code—where child is over sixteen years of age
district attorney is required to prosecute unless juve
nile court acquires jurisdiction 573

Children's code—boy nine years of age, sentenced to indus
trial school for boys, was sentenced erroneously;
board should send him back to judge who sentenced
him to correct sentence 697

Moral turpitude. See Words and Phrases.

MORTGAGES, DEEDS, ETC.
Foi'eign trustee—foreign trust company designated as

trustee in deed of trust covering property in Wisconsin
as well as other property may record' such deed of
trust in this .state and exercise same powers over
trust estate as resident trustee 45

Conveyance of land or interest therein should be acknowl
edged in order to be entitled to be recorded in office of
register of deeds 122

Register of deeds is not required to pass upon correctness
of description before recording deed 135

Sale of mortgaged property—one who has taken possession
of mortgaged property with consent of mortgagee and
orally promised to take care of indebtedness and there
after sold such property is not guilty under 243.69 nor
any other criminal statute 383

..<2
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MORTGAGES, DEEDS, ETC—Continued Page
Chattel mortgage law—Bill No. 112, A., approved by gov

ernor and published as ch. 525, L. 1929, was same law
which legislature passed; takes effect Jan. 1, 1930 610

MOTHERS' PENSIONS
Divorced mother oi' dependent children is eligible to aid in

case amount of alimony decreed by court in judgment
of divorce is insufficient to afford proper support of
children 26

Widow receiving pension may not receive aid as indigent
from commissioner of poor 81

Aid may be increased as emergency provision in case of
need under quarantine 81

Temporary absence from county does not change pension
residence; moving to make permanent home or for in
definite time, giving up former home, changes such
residence 441

Procedure for furni.shing aid under 48.33 (10) is confined
to counties having population of 100,000 or more; in
other counties aid is furnished under 48.33 (9) 662

Recipient of aid under 48.33 (6) is not entitled to any
other form of public assistance granted to family ex
cepting medical and dental aid 664

County judge, Shawano county, may continue granting aid
to family although it has moved out of his county into
another county of state, for period until it has ac
quired legal settlement in county to which it has
moved 711

County judge of county to which family has moved may
grant aid under 48.33 (5) (c) 711

Motor vehicle fuel taxes. See Automobiles.
Motor vehicle fuel taxes. See Taxation.
Municipal borrowing. See Bonds.
Municipal borrowing. See Counties.
Municipal borrowing. See Municipal Corporations.

MUNICIPAL CORPORATIONS
Town—payment of taxes to school district has priority

even though such payment results in deficiency of
other funds 178

Municipal borrowing—town may borrow money for high
way improvements extending over period of years
only by issuing bonds as provided by ch. 67, Stats 217

Municipal borrowing—county aid in improvement of high
ways in town cannot be compelled by raising money
by town in unauthorized manner 217

Home rule—question of group insurance by municipality
for its employes may be determined by municipality
under amendment 233

Expression of opinion on constitutionality of any enact
ment by municipality or legislature granting author
ity for group insurance is expressly reserved 233

Municipal borrowing—resolution of county board adopted
on motion without yea and nay vote, purpoi-ting to
authorize finance committee to borrow money to meet
financial needs of county not exceeding levies, etc., is
invalid 287

Municipal borrowing—67.12 (7) grants and limits power
of counties to borrow money for temporary purposes;
statute as to manner, time and amount of loan must
be strictly followed 287

48
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MUNICIPAL CORPORATIONS—Continued Page
Municipal borrowing—in any year temporary loan cannot

be made until after tax levy of that year has been made,
and then only by yea and nay vote of at least % mem
bers of county board elect, and must be for amount
within limitation of statute 287

Firemen's pensions—general provisions of Bill 375, S., pro
viding for creation of benefit and annuity funds for
firemen employed by cities, are constitutional 311

Cost of quarantine is to be paid by municipality in which
patient resides; actual residence at time of qup-antine
determines liability, not year's residence required un
der poor laws 415

To^vns—town board in towns,of less than three hundred in
habitants and containing one or more unincorporated
villages may, under authorization by resolution of town
meeting, prohibit use of firearms in town or part
thereof 511

Municipal borrowing—state trust funds may be lent to
municipalities mentioned in 25.01 (2) for purposes
there specified and for purposes for which these muni
cipalities are authorized to borrow money, subject to
limitations provided elsewhere by law 528

Application for loan from trust funds by municipality
other than school district must be submitted to elec
tors in each case where loan is for purpose for which
municipality is not empowered by law to incur indebt
edness without first submitting question to electors 528

Subsidy—city officers cannot pay out public funds in pur
chase of property to be given as bonus for location of
industry 599

Subsidy—if property is bought for municipal purpose it
cannot be given away as bonus; such bonus can be re
covered back in taxpayers' action; public officers who
were parties to such acts can be made parties to ac
tion and personally liable 599

Municipal judge. See Courts—judge, municipal.
Muskrat. See Fish and Game.

NAVIGABLE WATERS
Breakwater—petition for leave to construct, along shore

of Lake Michigan in front of property in town border
ing on shore should be presented to either town board
or county board 478

In improving state trunk highway county may divert
nonnavigable stream to avoid building bridge and may
condemn land for that purpose; contra with respect
to navigable stream 525

See X 982

Wild life refuge established in accordance with 29.57 does
not include water areas 570

State has power to appropriate public money to restore and
maintain public waters in navigable lake to their nor
mal elevation if lowered by dredging 680
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Negotiable instruments. See Trade Regulation. Page
Newspapers—where description in list and notice of sale of

lands for taxes is "lots 51 and 52" assessed to same
owner, only one tract of land is described within mean
ing of 74.37; printer is entitled to compensation for one
description only

Nonpar stock. See Corporations.

NORMAL SCHOOLS
Tuition—fee must be required of every student not bona

fide resident of state at time of his admission or read-
mission

Tuition—is due from every student, although resident, who
has not been such resident one year next preceding
first admission or whose parents have not been such
residents one year next preceding beginning of any
semester, unless after his first admission as nonresi
dent he has been bona fide resident of state for four
years continuously 1^9

Tuition—may not be remitted by regents to needy and
worthy nonresident students 199

Rpa _ X 127£,ee

XVII 419

OIL INSPECTION
Oil inspector, like other employes and officers of state, when

called upon to testify as, witness in criminal case is en
titled to witness fee and mileage 644

145

OPTOMETRY
State may license and regulate business under its police

power

Ordinances. Cee Counties.
Ordinances, traffic. See Counties.
Osteopaths. See Physicians and Surgeons.
Osteopaths. See Public Health.
Pardons. See Prisons, prisoners.
Parole. See Prisons.
Parole. See Prisons, prisonei's.
Peace bond. See Criminal Law.

PEDDLERS
Chain stores—imposition of tax upon gross receipts and li

cense fee on certain merchants and dealers is violation
of both state and federal constitutions if discrimina
tion is based upon number of establishments conducted
by owner 112

Person holding sale of horses is not transient merchant
within contemplation of 129.05, subsec. (1) 341

Transfer of license i.s inoperative until approved by
treasury agent; such approval may be refused for good
grounds

Transient merchant—corporation may not be licensed 657

Perch. See Fish and Game.
Personal property tax. See Taxation.
Pharmacy. See Public Health.

PHYSICIANS AND SURGEONS
Osteopath cannot practice medicine or prescribe medicine

in treatment of sick unless he is also licensed physician 6
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PHYSICIANS and SURGEONS—Continued Page
Osteopath—Wisconsin board of medical examiners is not

authorized to issue license to Nebraska applicant based
on his Nebraska license issued on three-year course
at time when Wisconsin required four years 106

Sec. 147.14 (2) prescribes when physician licensed in an
other state but not in Wisconsin may testify as expert
in judicial proceeding in this state 163

License of physician who has been convicted of crime can
not be revoked by state board of medical examiners
unless crime was committed in course of professional
conduct 289

License may be revoked by circuit court in action brought
by district attorney on conviction of crime involving
moral turpitude 289

Plats. See Real Estate.
Poor commissioner. See Public Ollicers.
PrefeiTed stock. See Corporations.
Prison labor. See Prisons.
Prisoners. See Prisons.

PRISONS
Parole—^justice of peace has not power to parole or place on

probation adult found guilty of violation of fish and
game law 100

Prisoner serving term in state,prison, when records show
that he was convicted of abandonment, which is felony,
previous thereto and was put on parole, is second
offender within contemplation of parole law; must
serve one-half of term before he is eligible for con
sideration for parole 211

Prisoner—in case person who has been placed on parole
for committing offense violates such parole, is there
after committed by court to .state reformatory and ar
rives at such institution April 20, sentence which pro
vides that it start February 16, when he was placed
on probation, is erroneous and should be amended to
provide that sentence commence April 20 243

Prisoner—governor may not honor request from immigra
tion service of U. S. department of labor to grant
reprieve or pardon for purpose of exportation unless
statutory regulations have been complied with 339

Sentence to state prison of convict who escaped from state
reformatory, was subsequently sentenced to state
prison, escaped and was returned to reformatory be
gins to run at 12 o'clock noon of day of sentence 453

Prisoner may be transported by airplane from federal
prison at Leavenworth at expiration of his term to
Waupun to commence serving life term for murder 456

Prison labor—warden may employ convict labor outside
prison yard in quarrying stone from and in cultivating
prison farm or other work necessary to regular busi
ness of institution and in construction of buildings
erected by state outside prison grounds, with prison
police accompanying them 546

Prisoner—governor has no power to pardon except within
ten days next before time when convict would other
wise be entitled to discharge, without compliance with
57.09 and 57.10 556

fe
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PRISONS—Continued Page
Prisoner—time during which convict is out of prison on

temporary release in case where such emergency exists
as is contemplated by 57.115 must be included in com
puting time of service required for parole consideration 572

Prisoner cannot be removed from confines of prison for
medical or dental work, except by virtue of order of
governor issued under 57.116 706

Prohibition party. See Elections.
Public administrator. See Public Officers.

PUBLIC HEALTH
Osteopath cannot practice medicine or prescribe medicine

in treatment of sick unless he is also licensed physi
cian 6

Wisconsin general hospital—patient who has lived longer
than one year in county but has not lived long enough
in any town, village or city of such county to acquire
legal settlement therein has no legal settlement in such
county within contemplation of eh. 142, so as to re-
quii'e such county to pay charges 66

Wisconsin general hospital—charges of public patient
must be paid in part by state and in part by county in
which such patient has legal settlement; county cannot
charge its share to town, village or city of county in
which patient has legal settlement 80

Quarantine—mother's pension may be increased as emer
gency provision 81

Quarantine—^family that is not pauper before quarantine
may become indigent so as to entitle it to public aid__ 81

Slaughterhouse—damages which owner of land is entitled to
in condemnation proceedings for highway purposes do
not include expense of moving building to nonpro-
hibited area to comply with sees. 146.11 and 146.12 85

Basic science law—sec. 147.14 (2) prescribes when physi
cian licensed in another state but not in Wisconsin
may testify as expert in judicial proceeding in this
state 163

Pharmacy—board is within its legal rights in requesting
legislation amending ch. 151, Stats. 192

Pharmacy—proposed new portion of law grants unsuccess
ful candidate who has paid ten dollar fee second ex
amination; such examination must be taken within six
months of first 192

Cheese—prohibition contained in 352.03 (9) and 352.36
apply to, whether sold or intended for sale within or
outside state 229

Quarantine—prisoner who has settlement in Sheboygan
county and is sentenced to jail in Manitowoc county
upon developing tuberculosis may be transferred to san
atorium of Manitowoc county and maintenance may be
charged to Sheboygan county 277

Gonorrhea—one afflicted with, in communicable stage, who
refuses to take treatment is guilty of misdemeanor,
not felony; sentence to state prison is erroneous; mo
tion should be made in county court to correct error or,
if it is too late for such motion, case should be taken
to supreme court on writ of error 299
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PUBLIC HEALTH—Continued Page
Board of health, local—in commission governed cities 141.03

prescribes manner of creating board, fixing terms of
office of members, appointment of health officer and
term of office 305

Basic science law—only persons specified in 147.14 (3)
may use title "doctor" or append to their names words
or letters "doctor," "Dr.," "specialist," "M. D." or "D.
0.," or any other title, letters or designation representing
or tending to represent them as doctors in any branch
of treating sick 340

Quarantine—medical attention of indigent during quaran
tine is chargeable to county where county system for
relief of poor obtains 380

Cemetery association—moneys for perpetual care of graves
constitute trust funds; are required to be kept in spe
cial account by municipal treasurer receiving same— 387

Cemetery association—under facts stated Woodlawn Ceme
tery Association, merely lessee of municipal cemetery
of city of Shawano, cannot recall perpetual care funds
deposited by said association with treasurer of city of
Shawano 387

Ice cream—Fairy Cube Ice Cream, preparation consisting
of approximately forty pounds of sugar, one and one-
half pounds of orange pectin, etc., cut into small cubes
and added to ice ci*eam must contain minimum of 12%
milk fat 413

Quarantine—cost is to be paid by municipality in which
• patient resides; actual residence at time of quarantine
determines final liability, not year's residence required
under poor laws 415

Quarantine—expense growing out of care of patient in mu
nicipal isolation hospital is chargeable to county if
county has adopted system for care of indigent; ex
pense of establishing, maintaining and releasing from
quarantine is chargeable to municipality 470

See 380,415
Pharmacy—Bayer "tablets of aspirin" can be sold at retail

only by druggists 480
Pharmacy—any one violating statute by selling aspirin is

subject to forfeiture, which must be sued for in civil
action; district attorney of county must prosecute ac
tion when notified so to do 480

See XVII 15,497
XVI 140,318

Embalming—effective date and legal effect of ch. 376, L.
1929, relating to examinations, discussed 494

Dentistry—state board of examiners is empowered to hold
examination in writing for license to practice in this
state 588

Dentistry—written examination may be waived by board in
instances prescribed in 152.02 (2)— 588

Dentistry—dentist must annually register with and pay
statutory fee of one dollar to state board of examin
ers; license may be revoked by board after sixty days
from notice in writing sent to last known address of
licensee, for failure to register and pay fee 635

Dentistry—license may be reinstated in discretion of board
by payment of ten dollars within one year from date of
revocation 635
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PUBLIC LANDS Page
Where tax certificate or tax deed is void because lands

were located in Indian reservation, tax title claimant's
remedy, if any, is against county. 110

Board of normal regents has no power to grant or convey
easement in or across its grounds to city to build public
sewer for municipal purposes 181

Where land Avas purchased on land certificate from state
and purchaser failed to pay interest Feb. 1, 1921, certi- . j
ficate became void from time of failure to pay and ^
made land exempt from taxation for years 1921, 1922,
1923, 1924 193 |

Commissioners of public lands on resale of land exempt 4
from taxes for four years had power to require pur- ^
chaser at I'esale to pay amount of taxes levied for
those years; purchaser having complied with require
ment and commissioners having discharged apparent
tax liens, no right to refund exists 193

Swamp lands—assessments and sale of contracted state
lands for delinquent taxes, duties of county treasurers
and commissioners of public lands and payment of such
taxes by state discussed 319

Lands owned by state are exempt from taxation except
those sold on contract 343 i

State lands sold under contract are exempt from taxation
while forfeiture caused by failure of purchaser to pay
interest, principal or tax is effective 343

Purchaser of. state lands on contract may redeem from for
feiture by paying interest, principal and tax due 343 ;

State lands omitted from tax roll during forfeiture caused . i
by failure to pay interest, principal and tax should be
entered on next tax roll once additionally for each
omitted year 343

State lands—land commissioners or secretary of state
should give notice of forfeiture of certificate by pur
chaser on contract by failure to pay tax, interest or
principal and notice of x-evival of certificate 343

Sees. 24.28 et seq. provide for forfeiting state lands in case ,_.A
of default in payment of any part of principal, inter- -ia,
est or taxes, for reselling land, for payment out of " :!
proceeds of sale of balance due on defaulted mortgage ;
and payment of surplus to mortgagor; no foreclosure "
of mortgage is necessary 451

Capitol—police appointed by state chief engineer may ar
rest both on capitol grounds and beyond these grounds 550

Trust lands and funds cannot be diverted; any attempt to
divert to some other purpose is illegal 602

Trust lands and funds were restored to jurisdiction of con
servation commission by accounting in 1919 between
forestry funds and normal school funds 602

State park—state may acquire by gift, purchase or con
demnation any lands or any interest in lands; fact
that lands have been granted to individuals under
restrictions does not prevent state's condemning and
acquiring interests and rights to be used for park
purposes 693

PUBLIC OFFICERS
Annuity board—may not secure burglary insurance on se

curities owned by board 157
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PUBLIC OFFICERS—Continued Page
Annuity board—may require state treasurer to furnish

additional official surety company bond as ox officio
treasurer of board and state retirement system 157

See XVI 224
Attorney general—may not consult or advise with district

attorney upon questions except those arising out of dis
trict attorney's official duties 263

495

506
672

Board of examiners in 'optometry—secretary may not ap
prove expenses incurred in unauthorized travel, in or
out of state, by member 417

Board of normal regents—corporation of which member of
board is secretary cannot bid on state work 70

Board of normal regents—has no power to grant easement
in or across its grounds to city to build sewer for mu
nicipal purposes 181

Board of vocational education—member is not eligible to
appointment as local director of vocational education 430

Capitol police—may arrest both on capitol grounds and
beyond these grounds 550

Capitol police—ai-e protected in same manner as other
policemen are in performing duties 550

Clerk of circuit court and mayor—offices compatible 48
Conservation commission—has no power to require those

having hunting or fishing licenses to wear button in
plain view while exercising privilege of license 60

Constable—legislature may change time of electing so long
as he holds for two years 18

Constable and county board member—offices are incom
patible 99

Coroner—has no authority to hold inquest unless ordered
to do so by district attorney 40

Coroner—ch. 450, L. 1929, amending 366.14, applies to
coroner of Waukesha county, who is on fee basis, from
date of its publication 534

Coroner—fees are, with exception provided for in 366.19
(2) and (3), limited to those prescribed in 366.14 for
"taking inquest"; he is entitled to no compensation for
performance of official duties prior to issuance of pre
cept under 366.02 676

County board chairman—under commission form of gov
ernment is required to perform all duties of chairman
under common form of government, including signing
of all county orders; signing of order for legal appro
priation can be compelled by mandamus 47

County board member and county treasurer—offices may
not be held by same person during term as member__ 92

County board member and constable—offices are incom
patible 99

County board member whose term expires but who is mem
ber of county highway committee may resign such com
mittee membership and be appointed highway com
missioner 152

County board—where some members are elected for two
years and some for one year, chairman and vice-chair
man are elected for term of one year 226
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PUBLIC OFFICERS—Continued Page
County board—members in legal session can adjourn meet

ing to date after election of new members; board is
continuing body; at adjourned meeting new members
elect new chairman 240

County board member-—may not have interest in contract
between board and corporation of which he is stock
holder and officer for material to be used in bridge for
county; recovery of amount paid by contractor for
such materials may be had in case fraud can be shown 329

County board—one member of committee in charge of erec
tion of county building cannot approve of alterations
in contract 542

County board committee in charge of erection of county .
building—number of days for which per diem and mile
age may be charged is not limited by statute 542

County board—employment of member to take charge of
crew employed in erection of county building is pro
hibited by 348.28 and therefoi'e void 565

County board—member is not eligible to be appointed custo
dian of puiilic property by board 651

County clerk who issues hunting license without proper ap
plication sworn to before officer authorized to adminis
ter oaths is guilty of malfeasance 24

County clerk and county treasurer are liable personally if
they pay from county funds part of cost of arming
and equipping special deputy sheriffs to protect banks 409

County normal school hoard—qualifications of principal
of county normal school must be approved by state su
perintendent to give validity to contract 372

County normal school board—member who deals in school
books violates 40.14; he is not thereby disqualified
from holding office but is liable to removal 372

County officer—appointee of officer who receives yearly sal
ary is paid by political year from first Monday in
January to first Monday of January of following year 23

County treasurer and county board member—offices may
not be held by same person duxdng term as member 92

County treasurer—should not offer land for sale for de
linquent taxes but should report it to county board
when it is impossible to determine from face of tax
roll whether assessor included in assessment of ad
joining land value of railroad right of way 136

County treasurer and county clerk are liable personally if
thev pay from county funds part of cost of arming
and equipping special deputy sheriffs to protect banks 409

County treasurer—I'etains ten per cent of moneys for fines
received by him on or after July 14, 1929; retains two
per cent of such moneys received prior to July 14 615

Custodian of public property—county board member is not
eligible to be appointed Ixy board 651

Dance inspector, county—is appointed by county board and
is given power of deputy sheriff by state; is not re
quired to file bond 712

Department of agriculture and markets—rules and regula
tions examined and held to be in accordance with pro
visions of ch. 421, L. 1929 645



762 Opinions op the Attorney General

PUBLIC OFFICERS—Continued Page
District attorney—attorney general may not consult or ad

vise with, upon questions not arising out of district at
torney's official duties 263

495

506

672

District attorney—may not act as attorney for either party
other than for state or county in any civil action de- •
pending on same state of facts upon which any crim
inal prosecution eommenced but undetermined shall de
pend 633

Election officer—-town clerk who is candidate for re-election
may not act as, at such election 218

Election officer—may not permit ballots to be taken away
from polling place to be marked for voting; putting
such ballots into box makes inspector liable for prose
cution; other inspectors participating in such act may
be liable 218

Governor—may not honor request from immigration service
of U. S. department of labor to grant reprieve or
pardon for purpose of exportation unless statutory
regulations have been complied with 339

Grain and warehouse commission—member who was duly
appointed and qualified from Dec. 29, 1926 to Jan.
28, 1927, was entitled to salary 162

Contra XVI 66

Highway commission, state—is advised to hold money
representing balance due on account of work done on
state highway project 591

Highway commissioner, county—member of county board
whose term expires but who is member of county high
way committee may resign committee membership
and be appointed commissioner 152

Highway commissioner, county—if appointment is made
by county state road and bridge committee while
county board is not in session, appointee holds office
until first Monday of January next succeeding with
out confirmation of board 152

Highway committee, county—may not purchase road ma
chinery without authority of county board 4

Highway committee, county—member who is also mem
ber of county board may resign committee member
ship and be appointed county highway commissioner 152

Highway committee, county—may suspend hauling of
loads in excess of weights determined by it to tend
to destroy state and county trunk highways for
limited, reasonable periods and may promulgate and
enforce regulations to that end 212

Highway committee, county—power to determine whether
money raised as highway tax under 84.03 (4) is to be
expended can be vested in committee although some
of its membei's may not be members of county board 683

Horticultural society—cannot invest funds in bonds to
provide income to carry along life members 363

Impeachment—indefinite charges against public officer
held not to require proceedings by assembly 121
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PUBLIC OFFICERS—Continued . Page
Income tax assessor—on consolidation of two or more in

come tax assessment districts assessor for consolidated
district is entitled to possession of records and files,
office furniture and equipment in offices of assessors
for former districts 208

Industrial commission—is given no jurisdiction by ch. 101,
Stats., over school districts or school buildings 476

Judge, county—in sense is neither county nor state officer 28
Judge, county—legislature may provide that salary be

paid from state treasury 28
Judge, county—legislature may fix salary in particular

county; having fixed salary it can thereafter raise it 44
Justice of peace—legislature may change time of electing

so long as he holds for two years 18
Justice of peace—method and time for filling vacancy in

village —
Justice of peace—may not parole or place on probation

adult found guilty of violation of fish and game law 100
Justice of peace elected or appointed to fill vacancy holds

over until his successor is elected and qualified; is not
required to qualify again unless he has been re-elected 536

Justice of peace—acts of de facto justice are as valid as
those of de jure officer 536

See 1910 332

Legislature—salary increase discussed 266

Malfeasance—coi*poration of which member of board of
normal regents is secretary cannot bid on state work 70

Malfeasance—officer and stockholder of corporation who is
member of county board acquires interest in contract
in violation of 348.28 if corporation sells materials
to contractor to be used in construction of bridge for
county; recovery of amount paid by contractor for
materials purchased from corporation may be had
against corporation and against officer and stockholder
who is member of county board if fraud can be shown 329

Malfeasance—employment of member of county board to
take charge of crew employed in erection of county
building is prohibited by 348.28 and is therefore void 565

Mayor and clerk of circuit court—offices compatible 48
Poor commissioner—may furnish daily supply of insulin

to one affected with diabetes although such person is
capable of supporting himself in other respects 8

Public administrator—state treasurer has no authority to
pay foes for services in inheritance tax cases even
where there are no inheritance tax funds in county
treasury out of which order for payment of
such fees made by county judge can be paid 248

Real estate brokers board—determination by individuals
of board to grant license is not determination of
board; determination must be made at meeting of
board

See XI 222,932
Real estate brokers board—action revoking license of

broker is effective from time board makes decision,
not from time broker receives notice 666

Register of deeds—is not required to pass upon correctness
of description before recording deed 135
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PUBLIC OFFICERS—Continued Page
Register of deeds—is not required to tract index registered

farm name 149
Register of deeds—entitled to receive three cents for each

forest crop entry in tract index 593

Salary—-outgoing officer whose term of office expires with
beginning of term of successor on first Monday of
January is not entitled to salary for period elapsing
between December 31 and that day, although it falls
on later date than January 1 131

See 1904 114,116,121
School board—school laws governing board of education in

city of Superior are found in eh. 425, sec. 87, Laws
1927 (sec. 40.50 et seq., Stats.), and such other general
school laws as apply to schools 365

School board—if at legal meeting, quorum being present,
majority of votes were in favor of motion, motion
carried, but if no appeal was taken from chairman's
ruling that it was lost, ruling probably became effec
tive through acquiescence in decision 365

School district clerk and town chairman—offices are com
patible; person may act in his capacity as town chair
man on question of altering school district of which
he is clerk q04

Secretary of state—may not turn over to university pro
fessor report of committee appointed to investigate
white slave traffic 454

Sheriff—using o\vn vehicle is not entitled to charge for
conveyance of prisoner; such charge is justified only
when officer has made necessary disbursement in pro
viding such conveyance I50

Sheriff—not entitled to per diem for his deputy if under
salary 170

Sheriff, deputy—county board may change" number at
any time 335

Sheriff, deputy—has no claim against county for violation
of contract due to discharge J 335

Sheriff, deputies—sheriff may appoint as man as he deems
proper, but compensation of those not authorized by
county board must be paid by sheriff 335

Sheriff, deputy, or police officer may not supervise seining
of minnor nets in inland waters as required in 29.32
(2) without special designation by conservation com
mission 385

State_ employe—right of superintendent of state institu
tion under board of control to advance amount due in
case of discharge or resignation without having claim
reported and audited in usual way 167

State employe—right of judgment creditor to salary if
he files his certified transcript of judgment after em
ploye has left office but before claim for salary has
been reported, audited and paid 167

State employe—right of judgment creditor who has filed
transcript of judgment to wages due or to become due
after filing of such transcript over and above exemption
provided by law is absolute; right cannot be defeated
by practice of superintendent of state institution pay
ing claim for wages before it has been audited and
allowed by secretary of state 180
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PUBLIC OFFICERS—Continued Page
State fair advisory board—member acting as superintend

ent of speed at state fair cannot be paid at rate of
$500 per annum; must be paid only $5.00 per diem
for time actually so spent 83

State treasurer—has no authority to pay fees of public
administrator for services in inheritance tax cases
even where there are no inheritance tax funds in
county treasury out of which order for payment of
such fees made by county judge can be paid 248

State treasurer—with respect to funds and securities un
der management of annuity board, is charged with no
duty other than to safely keep same while in his cus
tody 301

State treasurer—has no duty to I'eceive or collect principal
loaned or invested by annuity board or any accretions 301

Superintendent of public property—must let concessions
for restaurant, barber shop and cigar stand 109

Superintendent of schools, county—candidate must have
state license to teach in any public school of state; li
cense to teach manual training only is not sufficient 7

See 119
Superintendent of schools, county—whole number of elec

tors in county superintendent's district, which de
termines number of signers on nomination papers,
does not include electors in cities which are not
within that district 50

See 122
Superintendent of schools, county—candidate is qualified

to run for office although cei'tiflcate to teach will ex
pire before end of term 114

Superintendent of schools, county—candidate is entitled
to have his name on ballot if he files copy of certifi
cate entitling him to teach in school in which he
taught 119

Superintendent of schools, county—whole number of elec
tors in district which determines number of signers
on nomination papers does not include electors in
cities not within superintendent's district 122

Superintendent of school, county—elected April 2, 1929,
who assumes office July 1 following, holds for term
of four years 173

Superintendent of schools, county—has power to name
schoolhouse; has no power to change existing name 433

Superintendent of schools, county—if required by county
board to keep office at county seat, must keep such
office open as provided by ch. 86, L. 1929; is entitled
to receive in addition to salary his necessary expenses
for travel to and from such office 539

Tax commission—may proceed upon its own motion to make
audit of books of town or county, notwithstanding
fact that town or county has had its books audited
by competent auditors 190

Teachers retirement board—has no authority to incur ex
pense to furnish each member of system statement of
account once yearly 564

Town chairman and school district clerk—offices are com
patible; person may act in his capacity as town chair
man on question of altering school district of which
he is clerk 604
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PUBLIC OFFICERS—Continued Page
Town clerk who is candidate for re-election may not act as

official at such election 218
Town treasui'er—need not notify owner of forest crop

lands that tax is due 108

PUBLIC PRINTING
Interim committee on forestry and public lands report

should be printed and paid for as third class matter.. 285
Cemetery laws—bureau of purchases is authorized to

have printed reprint and to distribute 669
Cemetery laws reprint—expense of printing is charged

under 20.10 (4) : expense of distribution under 20.10
(1) 669

Public records—repoi't of committee appointed to investi
gate white slave traffic cannot be turned over to uni
versity professor for research work; may be exam
ined in office of secretary of state 434

Public utilities. See Corporations.
Quarantine. See Public Health.
QuaRi-garnishm<'nt. See Courts.
Rabbits. See Fish and Game.
Rabies. See Live Stock.

'* RAILROADS
i  Grade crossings—county highway commissioner is charged
I  with duty of erecting and maintaining special warning
!. signs on county trunk and town highways; expenses
f • must be paid by county out of funds available for

maintenance of highways 186
Right of way need not be excepted from description of land

through which it runs, in tax sale proceeding 321
County treasurer has no authority in tax sale proceeding

to change description to indicate that right of way was
t  . ' excepted 321

County treasurer should not withhold from sale and re-
r  port to county board description merely because rail-
y  road right of way was not excepted in description on
r  assessment roll 321
I  Certificate of amendment to articles of incorporation in-
j  creasing capital stock need not be signed by both

president and secretary and need not state total num-
I  ber of shares voting in favor of amendment; sufficient
j  if signed by secretary and states that amendment was
L  adopted by majority vote of all stock 637

Rape. See Criminal Law.

REAL ESTATE
Plat—system used in subdividing property in town by

I  which map of subdivision is called "plat" and lots are
called "parcels" and by which approval of state board
of health is not included nor is signature of surveyor
appended to plat violates 236.09 and 236.02 10

Tract index—register of deeds need not tract index regis
tered farm name 149

Plat and part of plat may be vacated by circuit court on
application of county board where taxes against
lots have not been paid by pi'oprietors and county
holds tax deeds or tax certificates 196

Plat—lots which have been separately assessed and sep
arately returned as delinquent must be advertised
for sale and sold separately 196
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REAL ESTATE—Continued Page
Plat—diagram dividing tract of forty acres into lots can

not be recorded in office of register of deeds unless re
quirements of statute are complied with 296

Plat—date of approval by board of health should be given
as time when approval was given as matter of fact 312

Real estate brokers board. See Public Officers.
Refunds. See Appropriations and Expenditures.
Refunds. See Corporations.
Register of deeds. See Public Officers.
Relocation of state highway. See Bridges and Highways.
Residence. See Minors.
Residence. See School Districts.
Rewards. See Appropriations and Expenditures.
Rewards. See Criminal Law.
Road machinery. See Bridges and Highways.
Rough fish. See Fish and Game.
Salaries. See Public Officers.
Sale of mortgaged property. See Criminal Law.
Sale of moi'tgaged property. See Mortgages, Deeds, etc.
School board. See Education.
School board meetings. See Public Officers, school board.
School board meetings. See School Districts.
School district clerk. See Public Officers.
School district depositaries. See Banks and Banking—deposi

taries, school district.
School district depositaries. See School Districts, depositaries.
School district treasurer. See Bonds.

SCHOOL DISTRICTS
City school funds may be disbursed upon order of city

clerk and presentation to city treasurer; order need
not be signed by mayor nor countersigned by comp
troller 13

Band—electors of district may vote money for instruction
as part of levy for school purposes 49

Transportation of school children—district is not entitled
to reimbursement for transportation furnished to boy
who has suffered loss of arm but has no other physical
disability 82

City school systems prescribed by special charter are re
pealed by ch. 425, L. 1927, which created 40.50 to
40.60, Stats., and thereafter operate under city plan
as provided in those sections 139

Commissioners of public lands may not lend state funds
for purpose of erecting addition to school building on
application which lacks proof of request for calling
special meeting and proof of adoption of resolution
and vote on making levy for payment of amount of
loan and interest 241

District school meeting of July, 1928, in fourth class city,
purporting to elect two members of school board had
no authority to so elect 254

-Town election is no election where there were no official
ballots and no expression of will electors 254

Statement of facts is insufficient to show whether there
were de facto officers 254

Town and village officei's must pay all school money raised
by taxation for district 291
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SCHOOL DISTRICTS—Continued
Payments of school money raised by taxation cannot be

reduced by amount of revenue received in accordance
with 76.28 (la)

Tuition—may be fixed at different rate for pupils for
whom it is to be paid by district than that to be paid
by parents

Schools in city of fourth class, consisting of territory in
city and territory outside city when city school plan
was adopted by provisions of 40.50 and 40.51 et seq.
constitute city school district with territory outside
city attached to city for school purposes; membership
of city school board remains same until changed as
provided in 40.52

School board meeting—when majority of votes were in
favor of motion, quorum being present, motion carried;
if no appeal was taken from chairman's ruling that it
was lost, ruling probably became effective through
acquiescence in decision

Transportation of school children—parents are entitled to
be paid by district for actual number of days trans
portation is furnished, provided child has attended
not less than 120 days during school year unless pre
vented by absence from district

County superintendent has power to name schoolhouse;
may not change existing name of schoolhouse

Industrial commission has no jurisdiction over school
districts or school buildings

Transportation of school children—state superintendent
should apportion and certify amount due each district
in accordance with 40.34 (1) regardless of whether it
seems equitable

Transportation of school children—nearest traveled high
way is basis in determining mileage; private path,
road or trail through private property is not meant

Rule stated for adjusting assets and liabilities of joint
school district composed of territory in city and parts
of two adjoining to'wns, where territory in adjoining
towns is withdrawn and attached to districts in towns,
where part of pupils in withdrawn territory continue
to attend city schools and where no such pupils attend
city schools

Teachers' training course—word "nonresident" in ch. 172,
L. 1929 C40.45 (3), Stats.), applies alike to students
residing in county outside of high school district and
to students from other counties

Ch. 344, L. 1929, does not make it mandatory for schools
concerned to offer instruction beyond eighth grade

Courses of study—board has authority to determine studies
to be taught, not district at annual meeting

"Of" in first line of 40.85 (8) should be given meaning
of "before" to carry out legislative intent as to appli
cation for detachment of territory

Residence—children of school age located in district for
primary purpose of making home with parents while
father is woi'king in district may be residents of dis
trict for school purposes, even though parents have
not established their residence therein; contra if chil
dren are in district to take advantage of school facili
ties

District is not liable for injury to pupils in conduct of
schools
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SCHOOL DISTRICTS—Continued Page
No liability would be sustained under insurance policy pur-

porting to insure against liability for injury to pu- S
pils I 559 j

Public funds cannot be paid out for insurance against li-
ability for injury to pupils 559

Amendment to 40.04 (9) by ch. 406, L. 1929, removing
statutory liability of parent for tuition of nonresident
child attending district school, is valid 569

Depositary—treasurer is not required to deposit district
funds in any bank or depositary 698

Depositary—failure of bank in which treasurer deposits
district funds does not absolve him or sureties from
liability on official bond 698

Depositary—treasurer and his sureties may escape finan
cial liability if school officers take action prescribed
in 40.23 and funds are deposited in bank designated
by such officers 698

Search. See Automobiles.
Search. See Fish and Game.
Search. See Intoxicating Liquors.
Second offenses. See Courts.
Secretary of state. See Public Officers.
Securities. See Corporations.
Securities law. See Corporations.
Security. See Words and Phrases.
Severson act. See ch. 165, Stats. 1927.
Sheriff. See Public Officers.
Sheriff, deputy. See Public Officers.
Signs. See Bridges and Highways.
Sirens. See Automobiles, law of road.
Slaughterhoxises. See Public Health.
Slot machines. See Criminal Law, gambling.
Snow fences. See Bridges and Highways.
Snow removal. See Bridges and Highways.
Social welfare activities. See Appropriations and Expendi

tures.

Social welfare activities. See Counties.
Soda water. See Dairy and Food.
Soldiers' bonus. See Military Service.
Soldiers' memorial hall. See Military Service—memorial hall,

soldiers'.

Soldiers' relief commission. See Indigent, Insane, etc.
Soldiers' relief commission. See Military Service.
Squirrels. See Fish and Game.
State banks. See Banks and Banking.
State employe. See Public Officers.

STATE FAIR
Member of advisory board acting as superintendent of

speed cannot be paid at rate of $500 per annum;
can be paid only $5.00 per diem for time actually so
spent 83

State fair advisory board. See Public Officers.
State highways. See Bridges and Highways.
State insurance fund. See Insurance.
State parks. See Public Lands.
State treasurer. See Public Officers.

49
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STATUTES AND CONSTITUTIONAL PROVISIONS, SESSION
LAWS, LEGISLATIVE BILLS AND RESOLUTIONS, ETC.,

REFERRED TO AND CONSTRUED

U. S. Const. Papre
Amendment XIV 113

146

U. S. Stats.
1 Stats. atL. 91 463,464
13 100 33
33 2112 169-170
38 273 30,34-35
41 308 - 464

314 463,468
31 5 463,468

42 596-- 289,291
43 620— — 223
45 1446 466
Sec. 1014, R. S. 463,464

5219 224

Sec. 1674, Comp. Stats 464

Wis. Const.
Art. Sec.
I  1 113

5  407
IS 374,375

I I 2 660
I V 7— 266-267

406-407

8— 406-407

.  11 21

2 1 21

266
2 2 78

401

692

2 3 28
2 5 281
2 6 312

534

621, 623
691,692

31 113

V  6 - 339
VII 1 121

2  18

332

7  332
9  — 332
1 4 — 29
1 5 18-19

536

21 - 449

23 28, 29
VIII 1 113
XI - 3 3

19

233, 234
366

3a 600

Wis. Const.
Sec. Art. Page
XIII - 1 23

131
Territorial Laws 1843

P. 63, sec. 5 677

Ch. 53.
Laws 1866

322

P. & L. Laws 1869
Ch. 401 79

Laws 1887
Ch. 169 680, 681

Ch. 212.
Laws 1897

695

Laws 1901
Ch. 425 294

Laws 1907
Ch. 219 675

459 — 104,106

Laws 1911
Ch. 216 144

323— 471,473
532 430
592 105

Laws 1913
Ch. 79 388

195 675
339 484

Laws' 1915
Ch. 480 654

Laws 1919
Ch. 213 403

410- 28, 29
615- - 515,516
667— —327,328

408

Laws 1921
Ch. 242 255

368 30
450 44
576 405

Laws 1923
Ch. 177 309,310

234— 476
319 52
448 — 388
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Laws 1929 Page
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149.. 669

Laws 1925 157.. 377-378
11 187 172... 507
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^80 696 187 .. 684
401 .545-546 196 389
480 362 212. 640

44fi 174 215 — . 520

216 433

Laws 1927 229__ -.646,648
90 2 239 437,438

362 673, 674
aofi 224 259 433
40fi 75 261 516, 517
4?5 .139,140 628 529

255,256
348

287 . 615,616
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470 __ 680 344 . 522-524
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534 310 376 494, 495
539 ... 174 386 507 509

400 520i

417,
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Bills 1927
A. 105 406
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S. - 310 421 645

13 S. 434 422.. 623

439-., 519

Resolutions 1927
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555-556

574
624

664

697

711

510
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Laws 1929

173
13 430,431
58 .422,423 441
65 389 702

642-64366 .362,363 445
76 502 450... 534
86 539 541 677

50296 .314,315 454

97

368,370
553,554
351, 358

-

560

616,617
625

661

694
627 62S99

406

447, 449
436 465

119 530 468... 669 670
532 469... 609 670

180 300, 301
315
354

491 543

504...
567

369-370 525... 610, 613
553 529... 638

140 689

148 538-539 Bills 1929
143 . - 677 No. 28, A. 18 20
145 . - 427 42, A.. 77
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72, A 300, 301
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112, A 610-612
201, A.— 137,138
258, A - 112

270

292, A. 224, 225
296, A. 520
322, A 449,450
438, A 192,193
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Ch. 86 144
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Stats. 1898
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Sec. 4549 70
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Sec. 1863 294

Stats. 1911

Sec. 37 620
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Stats. 1913
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Stats. 1917
Sec. 4855 515

4861 — 515
4864 515
4962 — 516
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Sec. 925-52_. 600
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Stats. 1921 •
Sec. 42.35 471
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1236 526
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1443c_ — - 390
1443d_ 390
1450 388
1455; to 1455o 389
1455i- 389,391
1455A:__ 389-391
14557H 390

Stats. 1923
Sec. 20.04 (3) — 187

83.03 (5) 582, 583
4438fc — 17

Stats. 1925
Sec. 40.275 434

40.35 - 1
40.46 347
42.32 546
59.86 — 696
70.11 (10) - 225
70.31 (1) - — 225

(2) — 225
70.404 225
70.405 225
71.15 (1) 174,175
71.18 (4) 93
71.26- - 174
85.04 (4) 653
126.03 162
181.03 309, 310

Stats. 1927

Ch. 20 74
132,133

2 4 -194,195
2 5 108
29 368

419

32 85, 86
274, 275

35 285
41 326
45 101

223

49 188
416

67 - - 217
287

404,405
426,427

7 0 108
71 112
77 108
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9 6 95
101 476,477
106 177
129 112
142 66

80

380
143 416
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314,315
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506
16 6 519
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307
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236 297
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348 395
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6.015__ 360
6.23 (5) 114

119-120
6.32 (1) 219

(2 ) 219-220
6.45 219
6.63 219
10.36 256

(1) 256
(3 ) 256,257

10.3 7 256
10.4 1 256
13.11 485
14.29 (3) 485
14.31 (1) 167

(4) 167-169
14.42 249
14.53 (3) 264
14.57 366

Stats. 1927 Page
14.71 (1) 262

(4 ) 64
(6 ) 262,263

17.22 (2) 152
17.24 (1) 46
20.01 (10) 405-406
20.06 356

20.10 (1) 670
20.11 (3) ..669, 670
20.126 369
•20.245 375
20.26 375
20.31 (2) 372
20.32 (1) ___82,83
20.49 (3) - 187

(5) - 442,443
(8) 234,235
(10 ) 235

20.60 (6) 84
20.61 (2) 364

(11) — -377,378
20.77 (6) — 364
20.78 - 364
24.17 (1) 193,194
24.23 344
24.28 et seq 452, 453
24.23 -194-195

344,345
24.29 344
24.32 (2) 344
25.01 (3) 462
29.01 (3) 55
29.02 (1) 137
29.03 (1) — 419-421
29.05 (3) — „ 420

(6) — -11-13
267, 268

(7 ) 420
29.07 386
29.09 (1) 367

(2) 24,25
54

29.1 0 - 24

29.135 (3) 56
29.14 (1) 367

(2) — 367-368
29.24— 6
29.32 (1) 385

(2) 385-386
29.33 (6) 55

(7 ) 56
29.43 (1) 55
29.47 (3) - 55

68

29.53 (1) — —282,283
29.575 -137,188
29.59 520

(5) - 520, 521
552
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29.63 (1) __54,55

421,422
30.05 (2) — 478
32.04 275
32.0 5 ■- 275
32.10 - 86

(2) 85, 86
33.03 (11) 109
34.02 (7) 627
34.08 627
35.0 1 - 285
35.03 (5) 285-286

(8) 286
35.6 4 449
36.16 — 53

200,205
37.02 (1) 182
37.1 1 199

(8) 199, 200,206
39.01 (2) — 7

120
(5) 50

122
139,140

40.01 483
40.04 (6) — 49
40.07 347,348
40.11 (9) — 292
40.1 4 1 372, 373
40.2 1 — 342
40.2 2 49
40.28 - 1

(4) 1-2
40.34 (1) 411^13

479,480
40.36 (1) — 433
40.50 et seq. 365, 366
40.50 to 40.60— 139,140
40.50 139-140

255,259
347,348

40.51 et seq.. 347
40.5 1 — 14

140
348

(1) 140
40.5 2 256

347,348
(1) .255-256

40.53 (4) 148
40.57 13-14
40.85 (5) - 504
41.1 5 — 326

(2) — 430-431
(4) - - 431
(7) — 325,326

41.1 6 326
41.18 173
42.24 157

301

Stats. 1927 Page
42.31 301

(1) - 302
42.32 —301, 302
42.49 (4) 486
43.01 448
43.07 — 448
44.01 61-
45.01 to 45.05 —— 102
45.01 102
45.04 — 102
45.10 115
45.12 115
45.14 115
45.27 (2a) — 159
46.10 (4) — 435

(5 ) 435
47.08 (3) — 63
48.01 172

(1) : 624
48.0 6 172,173

(1) 172,173
48.11 (2) 172,173
48.15 (2) 535

(3 ) 535
48.17— 535
48.33 (5) 26,27

441
(6 ) —26,27

81-82
(8 ) 663
(9 ) 662

49.0 1 — 8
49.02 67

318
(1 ) 318
(2) 206
(4 ) 318

380
(7 ) __206-207

318
49.145 492
49.15 8

188
50.07 (1) 278

(2) 278-279
51.12 (6) 158,161
57.01_ 210
57.03 243,244
57.04 100

245
57.05_ 100
57.06 — 339

(1) ^ 212
57.08 339
57.09 339
57.1 0 339
58.02 (2) 253

(5 ) 253
58.03 (3) 253
58.07 (5) 129,130
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59.02__ 401
59.05 226

(1 ) 47-48
(2 ) 48

59.14 (1) 540
59.1 5 - 44
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(D- — 77
(3 ) 336
(15) 44

59.21 (2) 336
(4 ) 337
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(3 ) 295-296
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(25) 47
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60.54 (6) 467
60.55 (22) ■ 99
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61.34 (4) 46
61.41 (4) 383
62.05 (1) 19
62.09 (1) 432

(2) 432
(7 ) 432
(11) 14
(13) 467

62.12 (6) 14
62.20 308
62.2 1 :.73,75

383

63.12 (4) 366
66.03 503
66.11 (2) — 92
67.01 (7) 217

(8 ) 217

Stats. 1927 Page
67.0 3 217

(1 ) - 287
405

67.04 (6) — 462
67.05 (1) - 393

(2 ) 217
67.08 426, 427
67.10 (7) - 427
67.1 2 217

(7) —287-288
67.13 (1) - —426,427
67.22 427

70.07 194
319

70.1 1 193
346

70.13 (6) 89
70.24 344-346
70.25 321,322
70.44 — - 316

345

70.57 132,133
70.59 (1) 134
71.07— 209
71.08 209
71.10 (3) 42,43
71.15 (1) 175
71.1 7 175

(2 ) 175
(3 ) 175

71.18 (3) 42,43
93

72.17 (3) 248,249
72.19 249
72.20 249
79 9Q 94Q

73.'03l;i4)~—11—1—190-191
74.10 (1) 220,221
74.1 1 220. 221
74.1 2 42, 43

220,221
74.15 178,179
74.22 153
74.29 42,43

(1 ) 221
(2 ) 43

220-222

74.30 42, 43
222

74.33 196,197
344

74.37 360, 361
74.39 136

316

322

74.44 250
74.52 319

344
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Stats. 1927 Page
74.57 (1) 319,320

344

(2) 345
74.73 132,133

(2 ) 132, 133,135
153-155

9Q9

75.22 110, 111
75.25 316

75.34 (2) 361
75.60. 92

76.0 1 136
76.06 136
76.28 (la) 291,292
77.02 - 398

(3 ) 593
77.04 (1) 108
77.05 37

109
397

77.10 (1) 398
(2) 398

78.09 141
82.0 5 ___212,213
82.06 (1) 4
83.01 (6) 373, 374

505
83.03 (6) 2

335

(8) 333
83.05 (1) 505

(3 ) 505-506
83.06.- _ 213
83.07.__ 1 276,277

(2) 275
373

(3 ) 274,275
276
373

(4 ) 275
83.08 373

(2) 275
83.14 (1) 333, 334

(2) 334
(3) 334
(4 ) 334
(6) 334
(8) 334

84.03 (7) 3
84.0 7 213

(5 ) 57,58
84.09 (6) 3
85.01 (10) ___560, 561
85.04 652

(1 ) 183
694

(2 ) 183
(6) ___ 693

Stats. 1927 Page
85.085 401, 402
85.09 (1) 346-347
85.10 (6) 212-214
85.15 (1) 183
85.16 (1) 616
85.22 694

(2) 693-694
85.33 (10) 502

(13) ■_ 502
87.04 393

442, 443
(2) 443
(4 ) 3

89.35 99
89.376 15

298
93.0 5 84
93.0 6 84

(1) - -84
93.08 i.__363, 364
94.01 (4) 76

(5 ) 76
94.0 2 76, 77
94.07 (1) 422
95.0 1 423
95.02 (1) 423

(2) 423
95.03 424
95.05 424,425
95.0 6 424
95.07 424,425
95.09 424,425
95.1 3 423-425
96.33 to 96.44 95
96.33 ___ 95

(5 95
96.44 (1) 95

(2 ) 95
(3 ) 95

96.56 (1) 356,357
98.05 (2) ___445, 446

(3 ) 445
(4) ___ .445,446
(5 ) 445,447

99.14 16,18
101.01 (13) 476,477
101.06 176,177

476, 477
101.07 _476, 477
101.09 476,477
101.10 (5) 477

(13) 477
101.28_ 477
101.30 476, 477
101.31 (1) 9

(6) 9
103.01 to 103.04 38,39
103.01 (1) 38

(2 ) 38
(3 ) 38
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Stats. 1927 Page
103.02____ 38
129.05 (1) 341
132.09 500,501
134.01- 260
141.08 (1) 305,306
142.0 1 66

80
379

491,492
142.0 2 66, 67

206

492

142.08 67
492

142.04— — 492

142.08 — 80
143.05 (6) —^ 279

(7) 416
(10) 381

416,417
470,471

143.07 299
(5) 299

143.09 299
146.1 1 85
146.1 2 — 85
146.1 6 471
147.14 — 6

(2 ) 163-164
(3) 340

147.1 5 6,7
147.1 7 106,107
147.20 (1) 290

(2 ) 290
(3 ) 289

147.21— 341

151.0 2 192
151.04 (2) 481
151.05 480,481

(2) 482
156.03 494

157.04 (1) 390
157.11 (4) 388,392

(7) — 390
(9) 392

165.01 to 165.44 554,555
165.01 315

(13) 369-370
165.06- 216

165.2 1 90

165.24 214

165.25— 214-216

165.27 524

165.31 315

(1 ) 369
(2) — 354
(3 ) 354
(4 ) 215

Stats. 1927 Page
109.01 (5) 198

307
(9 ) 198

174.11 164
207

(1 ) 116-117
165-167

(2 ) 165,167
(3 ) 165
(4 ) 116-118

165

180.01 -30, 36
180.06 (3) 393-394
180.1 0 393,394
180.15 36
181.03 309, 310
182.01 (9) — 30,31,33
182.13 (1) 398-399

(2) 399
(8) 399
(4) 399

182.14 (1) 474,475
182.1 5 430
189.02 (7) 264,265

438

192.26 (1) 186-188
195.19 65

(2) 65
196.01 to 197.10 404, 405
201.04 (5) 125
201.11 (3) 101
201.38 (4) to (7) 400
203.17 to 203.19 184,186
203.1 7 184-186
203.1 8 —185,186
203.1 9 135,186
208.01 144

(1 ) 143
(4) 144-145

215.09 433
215.13 433
215.24 (1) 433
221.01 (1) — 33
221.08 119
221.04 (3) 35

(4) 34,35
(6) 261

221.24 119
221.42 30, 34
222.0 1 119
223.03 387

(10 ) 261
226.02 355

400

(2 ) 496, 497
(3) 88

402, 403
496,498

(4 ) 498
(6) — —68-70
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Stats. 1927 Page
231.32— 337,338

391

235.0 1 123
235.49 123
236.01. 276
236.02 10,11

296,297
(1 ) 297
(2 ) 297
(3 ) 297

236.09 (1) 10
312-313

(2) —- 11
313

236.1 3 196
236.14 196
236.1 5 — 196

245.35 248
252.08 (1) 448
256.28 (6) 448
269.14 189

269.32 to 269.40 276
288.04 186

288.07 186

289.01- 226, 227
300.0 1 —_ 221

304.21 (1) 168
(2) —167-169

180

328.14 453

328.1 6 453

331.31 45
340.45 93, 94
340.47- 243

340.55 455-456

343.25- 72
343.339 9

343.413— 16
a) 17

343.69 383,384
348.01— — 260
348.07— 499,500
348.231 —239, 240
348.24 219

239, 240
348.28 25

70

330,331
348.351 -72,73
348.386 87
351.30 211-212

352.02 414-415
352.03 (9) 229

(10)_— 413-415
352.06 229
352.36- 229, 230
353.21 303,305
353.23 303, 305
855.1 9 305

357.20 to 357.25 — 244

Stats. 1927 Page
357.20 244
357.23— —244-245
359.07— 453-454
360.36 100
363.02 (6) — - 369
366.01— 40,41

349,350
370.01 (1) 39
370.04 300
370.05 450

Stats.' 1929
Ch. 20 353

25- 518
528,529

29 673
707

32 526

684

67 528-530
8 0 640, 641
8 1 640,641
83 — 526

640, 641
85 694
98 370
129 - 657

152 588, 589
636

156 494
166 519

180 - — 638

642

189 641, 642
194 673, 674
196 665

197 665

215 - 433
632

362 634
366 — 677

Sec. 5.05 (6) — 656,657
5.28 619,621
6.22 (1) —619-621
6.23 (11) 619,620
14.32 557, 558
14.53 (1) 655
15.14 447-449

(I ) 447-448
(3 ) 448

15.38- — 670

15.77 (5) 551
16.09 (2) 627
16.105 (2) —626,628
20.10 (1) 669, 670

(4) - 669, 670
20.12 (18) - 680
20.41 (5) 557,558
20.61 (1) — 351-352

(II ) 377-378
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Stats. 1929 Page
20.77 (1) 406
20.78 _._351-353
20.785 351-353

23.09 (7) - — 571
594

25.01 (3) — 487
517, 518
528-530

25.05— 518
(3 ) 530
(4 ) 528,530

25.15 (1) 544
25.17 (1) 544

567, 568
(3) 543,544

567

27.01 (1) 603-604
29.02 (1) 655
29.18 658

(3 ) 520
(4 ) 673
(5 ) 673

29.191 709
29.24 (2) 658
29.26 (1) 597-598
29.28 (1) 709

(2) ___709, 710
29.33 (7) 710
29.57 570,571
29.575 (4) —707,708

(7) 708
29.59 520
29.62 (1) 436

(2) 436
29.63 (3) 707, 708
31.02 (2) 654
31.23 (2) 654
31.26 (4) .. 654,656
32.15 634
39.01 (1) 173

(3) __539-541
40.04 (9) 549

569

40.1 0 698, 699
(1 ) 699
(2 ) 699
(3 ) 699
(4 ) 699

40.19 (6) — 523
40.22 (1) 523
40.225 522-523
40.23 698, 701-702
40.30 (2) 606
40.34 (2) 479
40.45 (3) 507
40.85 (8) —u 533, 534
41.15 (6) 430,431
41.16 (1) 517

(2) 516-518
41.18 533

Stats. 1929 Page
41.19 538-539
42.37 (4) - 564
48.01 (2) 624

(5 ) 555-556
574

48.06 (1) 574,575
48.07 (3) 575
48.08 556
48.11 576
48.14 697
48.16 (1) 516
48.33 (5) 711-712

(6 ) 664
(9 ) 662,663
(10 ) 662

49.02 — 584
49.03 584

(1 ) 688,689
49.04 688, 689

(2) 689
49.07 688
56.01 547
56.03 547
56.04 547
56.06 547
57.08 to 57.10 515, 516
57.08 515

556, 557
57.0 9 556
57.10_-_ 556
57.115 546, 547

^79

706,707
59.06 (2) 542,543
59.07 (6) 705

(8 ) 713-714
(11 ) 618, 619

59.075 514,515
59.08 (6) 624

(9 ) 712
(10 ) 597

59.14 (1) 540
59.1 5 534

540
(1) 621-623

692

59.20 (8) 615
59.47 574, 575
59.49 633
59.57 (1) 593,594

(10) 593
59.74 705

(2 ) 671
(4) 671
(7 ) 671

59.7 5 — 705
59.77 (5) : 644
59.86 695
60.29 (18) 511
62.11 (5) 601
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Stats. 1929 Page
66.04 (3) 601

(4 ) 601
(5) 601
(6 ) 601

66.05 (9) 314,315
369,370
553, 554

66.06 (11) 665
66.11 (2) 651, 652
67.01 (8) 529
67.03 (1) 529
67.04 529
67.0 5 565
67.14 (1) 427
70.63 514, 515
70.66 (3) 514,515
70.6 7 674-675
70.68 514,515
74.03 (2) 510

702
74.15 (2) 514, 515
74.46 587
75.14 (1) 713,714
75.22 5S7

590
75.32 587
75.34 (2) 629-631
75.35 631
75.60 590
75.61 (2) 590
77.02 (3) 594
80.02 579
80.32 (3) 570
80.39 576, 579
81.06__ —__.525-527
81.1 5 560, 562, 563
S1.34 L 508
82.06 688

(3a) 634
(6) 584

83.03 (6) 526
583

640-641
83.04 (8) 508
83.06 (4) 683
83.07 (584

(1) 525
526

83.08 526
(1 ) 576,577

684
(2 ) 684

83.14 582, 583
604, 605

84.02 (3) 576, 578
84.06 (6) 508
85.01 (4) 652-653

(6) 693, 694
85.08 UO) 502

(13) 502

Stats. 1929 Page
85.10 (20) 617
85.15 (1) 560
85.18 (12) 560
85.22 (4) 362,363
85.45 (2) __.625, 626
85.53 (1) 625,626

(2) __625, 626
85.5 4 661
85.84___ 616-618
85.85 616
85.86 616, 617
85.91 617, 618

694
87.1 6 570
88.075 638, 640

(2) 663,664
94.07 (1) 422,423
98.12 (1) 314

(8) 368
370

(10) 315
370

554

98.33 (2) 645
98.34 (1) 645

(3 ) 645
129.04_ 595
132.09 537
134.0 1 580
136.04 (1) 666-667

(2 ) 667
(3 ) 667

136.08 (1) 667
136.09 (1) 667
151.02 (1) 192
151.04 572
152.02 (2) 588, 589
152.04 588, 589
152.05 (1) 588

(2) 589
(4 ) 636
(5) 636

152.06 (1) 637
157.11 (0) 387,389, 391
168.05 . 644
174.1 1 606

(2 ) 530
174.12 (1) 1 606
180.02 .547,548

(1) 548
608

(3) 608
180.06 (3) 608, 609
180.07 (2) 638
182.06 548

182.08 608

185.02 (2) 547,548
189.03 (5) -.641-643
190.01 (2) 638
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Stats. 1929 Page
194.015 437

674
210.04 (2) 614
215.38 to 215.47 632
216.01 632
220.08___ 612
247.29 697
252.071 689-693
288.01 618
289.53 592

646-650

(1 ) 647
(2 ) 647
(3 ) 647-650

304.21 396
646-650

Stats. 1929 Page
(1 ) 648
(2 ) 64S
(3 ) 648,649

325.08 644

343.182 362, 363
348.28 565

351.30 696, 697
353.27 694

360.01' (5) 585,586
360.03 563

361.02 563
366.02 676,679
366.14 534

676-679

366.19 (2) 676-679
(3) 676-679

Statute of limitations. See Criminal Law.
Stickers. See Elections.
Stock, nonpar. See Corporations, nonpar stock.
Stock subscriptions. See Corporations.
Street and intenu'ban railways. See Corporations.
Subsidies. See Appx'opriations and Expenditures.
Subsidies. See Municipal Corporations.
Superintendent of public property. See Public Officers.
Superintendent of schools, county. See Education.
Superintendent of schools, county. See Elections.
Superintendent of schools, county. See Public Officers.
Suspension of sentence. See Courts.
Swamp lands. See Public Lands.
Swamp lands. See Taxation.
Tax commission. See Public Officers.
Tax sales. See Taxation.

TAXATION
Farm drainage—89.376 does not authorize payment of

drainage taxes by bonds, notes or past due interest
coupons on lands in farm drainage districts

Forest crop lands—77.05 is not violativc of any constitu
tional provision 37

Income taxes—action of debt may be maintained for col
lection of delinquent taxes either before or after de
livery by treasurer to sheriff of schedule and warrant

See

Income taxes—it is duty of treasurer and sheriff to comply
with commands of 74.29 and 74.30 irrespective of
whether action of debt has been or is intended to be
brought 42

County can issue tax deed for delinquent tax for any one
year 73

Rules for returning general and special taxes 73
Service of process may be made on secretary of state in

action brought to recover personal property taxes
assessed against foreign corporation even though such
corporation has removed all its property from state
and has ceased doing business here 88

Income taxes—neither county officers specified in 75.60 nor
county board can compromise delinquent taxes legally
assessed so as to relieve taxpayer from payment of in
terest and penalties 92

15

42

220
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TAXATION—Continued Page
Drainage districts—in action against county asking that

sale of lands made by county treasurer be declared il
legal and void district attorney should make motion
that county treasurer and his bondsmen, town treas
urer and his bondsmen, drainage commissioners and
town be made parties 97

Forest crop lands—are exempt fr*om general taxation, in
cluding loans made to school districts but are subject
to public assessments for special improvements 108

Whore tax certificate or tax deed is void because lands
were located in Indian reservation, tax title claimant's
remedy, if any, is against county for refund of money
paid and intei'est 110

Chain stores—imposition of tax upon gross receipts and li
cense fee on certain dealers is violation of both state
and federal constitutions if discrimination is based
solely upon number of establishments conducted by
owner 112

It is doubtful that mill taxes levied by ch. 20, Stats., for
common school fund income, normal and university
fund incomes and other special charges, are state taxes
within meaning of 74.73 (2) 132

Bank stock taxes—state treasurer should not credit county
treasurers with amounts of state taxes claimed to
have been included in refunds if it appears that no
state tax was levied under 70.57 for years for which
bank stock taxes were collected 132

See 153

County treasurer should not offer land for sale for delin
quent taxes but should report it to county board when
it cannot be detei'mined from face of tax roll whether
assessor included in assessment of adjoining land value
of railroad right of way 136

Motor vehicle fuel tax—claim for refund of gasoline tax on
purchases of gasoline made during calendar year of
1928 must be filed with state treasurer in first calendar
month of 1929 141

When county treasurer's check to town treasurer is lost in
mails, payment should be stopped and duplicate check
issued 148

Fact that credit for proportionate amount of state and
county taxes included in refund of unlawful taxes has
been demanded by municipal treasurer of county treas
urer does not prevent penalties prescribed by 74.22
from attaching to balance due from city ti-easurer
after deducting lawful credits; elements of lawful
credits stated 153

Consent of county to compromise or refund by munici
pality of illegal taxes is not condition of credit to
municipal treasurer in tax settlement with county
treasurer; claim for credit need not be filed with county
board 153

State treasurer must credit county treasurer with propor
tion of state taxes lawfully credited by him to muni
cipal treasurer in tax settlement 153

What are "state taxes" within meaning of 74.73 (2) dis
cussed 153
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TAXATION—Continued Page
Automobile of Spanish consular officer in state of Wiscon

sin is exempt 1^9
Income tax—no right of action to recover nor right to re

fund taxes voluntarily paid in February, 1927, existed
in April, 1928, where assessment for 1919 was made
in 1926, was affirmed by income tax board of review
and no appeal was taken 174

Payment of taxes to school district has priority even
though such payment results in deficiency of other
funds of town 178

Where land was purchased on land certificate from state
and purchaser failed to pay interest Feb. 1, 1921, such •
certificate became void from time of such failure and
made land exempt for 1921, 1922, 1923 and 1924 193

Commissioners of public lands on resale in 1925 of land
exempt 1921—1924 had power to require purchaser to
pay delinquent taxes; purchaser haying complied with
requirement and commissioners having discharged tax
liens, no right to refund exists 193

Tax sale—lots in plat which have been separately assessed
and separately returned as delinquent must be adver
tised and sold separately; tax .deeds based on sale by
blocks instead of lots would be wise 196

Income tax assessor for consolidated district is entitled
to possession of records, files, office furniture and
equipment in offices of assessors for former districts 208

Personal property tax—local treasurer cannot proceed
under 74.11 in case person owning tax has moved to
another county; may proceed under 74.12, authorizing
action in debt, or 74.10, authorizing levy by distress
and sale of goods and chattels 220

Personal property tax—county treasurer must direct war
rant to sheriff commanding collection if taxes are re
turned to treasurer delinquent 220

See VIII 203

Bank tax—Bill No. 292, A., providing for ad valorem tax
ation of stock and moneyed capital employed in com
petition with banking business, conforms to require
ments of U. S. statutes permitting taxation of national
banks by states 224

See XVI 360
Credit for state and county taxes included in illegal taxes

refunded by municipality pursuant to 74.73 not de
manded and allowed in accordance with (2) in tax set
tlement between municipal treasurer and county treas
urer for year following that of refund probably cannot
be allowed in subsequent year 232

Product manufactured in Wisconsin and intended for ex
portation to another state does not cease to be property
subject to taxation until it has been shipped with com
mon carrier for transportation to such other state 236

Inheritance taxes—state treasurer may not pay fees of
public administrator for services even where there are
no inheritance tax funds in county treasury out of
which order for payment of such fees made by county
judge can be paid 248
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TAXATION—Continued Page
Tax sales—where county board has directed county treas

urer to bid in for county all lands sold for taxes county
treasurer is exclusive purchaser while resolution is in
effect; sales to private bidders and tax certificates is
sued thereon, even though issued in obedience to writ of
mandamus commanding same, such writ having been
quashed pursuant to mandate of supreme court, are
void 250

Tax sales—county board should by resolution recall void
certificates and direct cancellation of same; should
authorize county treasurer to refund to holders of
void certificates money paid into general fund in
county treasury on surrender of void certificates 250

Chain stores—proposed law which imposes discriminatory
special taxes upon owners or operators of retail estab
lishments, discrimination being based upon number of
establishments conducted by owner, would be violation of
both state and federal constitutions 269

Town and village officers must pay all school money raised
by taxation for school district 291

Payments of school money cannot be reduced by amount of
revenue received by district in accordance with 76.28
(la) 291

Drainage districts—89.376 will not be declared unconsti
tutional in absence of judicial determination 298

Drainage districts—words "specified lands" as used in
89.376 mean lands owned by person availing himself
of provisions of section 298

Tax sales—lands should be separately sold at annual tax
sale for general taxes and for special assessments,
etc., and separate certificates of sale should be issued
on sale of such lands; tax deed based upon such sepa
rate sales unredeemed, containing proper recitals,
would be valid, but issuing separate tax deeds based
up each separate certificate would seem to be better
practice 308

Assessments—i-eal property omitted in any of three previ
ous years is to be entered once additionally for each
year omitted and at valuation for former year as same
should have been assessed; no interest or other penalty
is to be added 316

Swamp lands—assessment and sale of contracted state
lands for delinquent taxes, duties of county treasurers
and commissioners of public lands and payment of
such taxes by state discussed 319

Tax sales—descriptions in sale proceedings should be same
as those used on assessment roll 321

Railroad right of way need not be excepted from descrip
tion of land through which it runs in tax sale pro
ceeding ' 321

County treasurer may not in tax sale proceeding change
description to indicate that railroad right of way was
excepted 321

County treasurer should not withhold from sale and re
port to county board description merely because rail
road right of way was not excepted in description on
assessment roll 321

Lands owned by state are exempted except those sold on
contract 343
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TAXATION—Continued Page
State lands sold under contract are exempt while forfeiture

caused by failure to pay interest, principal or tax is
effective 343

Purchaser of state lands on contract may redeem from for
feiture by paying interest, principal and tax due 343

State lands omitted from tax roll during forfeiture caused
by failure to pay interest, principal and tax should be
entered on next tax roll once additionally for each
omitted year 343

State lands—land commissioners or secretary of state
should give notice of forfeiture of certificate by pur
chaser on failure to pay tax, interest or principal and
notice of revival of certificate 343

Compromise of taxes—county officers named in 75.60 are
. not authorized to compromise taxes on land on ground
that assessed valuation as fixed by assessor and con
firmed by board of review or where owner has not
pursued his remedy before board of review is in fact
excessive as compared with assessment of adjacent or
other land in assessment district 359

Where description in list and notice of sale of lands fox-
taxes is "lots 51 and 52" assessed to same owner, only
one ti-act is described within meaning of 74.37;
printer is entitled to compensation for one description
only 360

Tax sale—due notice of intention of county board to sell
tax certificates owned or held by county at less than
face value having been given, board may sell such
certificates for vai-ying percentages of face value
thereof 361

Special assessments for construction of sewers in villages,
whether impx-ovement certificate or bonds are issued
thereon, should be placed on tax i-oll and, if not col
lected, returned delinquent in separate column and
credited as such; thereafter proceedings for collection
and payment are taken as indicated in 106 Wis. 411 382

Forest crop lands—owners are pex'sonally liable for acreage
share of ten cents per acre per year; ten cents per
acre may be collected by action in debt against owner 397

Delinquent taxes—power of municipality to extend pay
ment of taxes is confined to those assessed for muni
cipal purposes; extension must be made available to
every taxpayer; lands against which taxes are as
sessed may be sold for nonpayment of portion not
deferred at tax sale in June of current year and for
nonpayment of poi-tion deferred at next succeeding
tax sale; use of same tax and delinquent rolls under
present law as heretofore is pi'oper 510

Common school tax—tax authorized by 59.075 is county
tax within meaning of 70.68 and 74.15 (2) 514

Tax sale—tax certificate invalid within meaning of
75.22, Stats., should be canceled 587

Tax sale—when county holds tax certificate it is thereafter
exclusive purchaser at sale; certificate of sale should
be given to county 587

Tax sale—loss occasioned by finding by town board, village
board or city council of value on delinquent real estate
less than assessed value should be charged back by
county to respective town, village or city 590

50



786 Opinions of the Attorney General

TAXATION—Continued Page
Tax sale—when 75.34 (2) and 75.35 have been fully com

plied with county treasurer directed by county board
to make transfer of tax certificates should comply with
direction in absence of order of court enjoining and re
straining compliance with order 629

Municipal treasurer's bond given by surety company in
pursuance of 70.67 must equal amount of state and
county taxes and is not limited to $500,000 674

Power granted by 74.03 (2) to extend time for collection
of taxes does not include those taxes which are as
sessed for school purposes 702

Tax sale—in executing tax deeds under 75.14 (1) official
seal of county should be affixed if such seal has been
provided, otherwise official seal of county board of
supervisors 713

Teachers retirement board. See Appropriations and Expenditures.
Teachers retirement board. See Public Officers.
Teachers retirement law. See Education.
Teachers' training courses. See School Districts.
Textbook bonds. See Bonds.
Textbook bonds. See Education.
Threats to accuse of crime. See Criminal Law.
Town chairman. See Public Officers.
Town treasurer. See Public Officers.
Towns. See Municipal Corporations.
Tract indexes. See Real Estate.

Trade-marks. See Trade Regulation.

TRADE REGULATION
Unfair competition—department of markets may proceed

against publisher who publishes false, deceptive or
misleading matter, even though he has not knowledge
as to false, deceptive or misleading character of such
advertising matter • 16

Trading stamps—coupon otherwise illegal which has
stamped across face "Premium offered not legal in
Wisconsin" is not violative of law 71

Negotiable instruments—when county treasurer's check to
town treasurer is lost in mails, payment should be
stopped and duplicate check issued 148

Trading stamps—coupon under cork in coca-cola bottle
which entitles purchaser to cash premium of less than
25^ is in violation of law; where premium is not given
in every sale and of same amount antilottery statute
is violated 260

Trade-mai'k—company registering "Checker and the check
ered band extending around the top of the body of the
vehicle" is protected in its use throughout state; pro
tection is not limited to Kenosha, where company was
located at time of r-egistration 500

Trade-mark "Double Dutch" cannot be reasonably mis
taken for "Old Dutch Master"; secretary of state is
not prevented from recording latter 537

Trading stamps—tickets given with sale of merchandise
which, in addition to being redemmable at stated cash
value, give holder privilege of purchasing certain
merchandise at reduced price, which privilege is lim
ited to holders of tickets, violates law 580

See XII 76
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Trading stamps. See Trade Regulation.
Traffic ordinances. See Bridges and Highways.
Traffic oi-dinances. See Counties—ordinances, traffic.
Transient merchants. See Peddlers.
Transportation of school children. See School Districts.
Trust company banks. See Banks and Banking.
Trust powers. See Banks and Banking, state banks.
Tuberculin tests. See Live Stock.

Page

TUBERCULOSIS SANATORIUMS
Prisoner who has settlement in Sheboygan county and is

sentenced to jail in Manitowoc county upon developing
tuberculosis may be transferred to sanatorium of Man
itowoc county and maintenance may be charged to She
boygan county 277

Removal of wife and family to another municipality does
not effect change of legal settlement of husband who
is maintained as pauper in municipality of removal 317

Tuition. See Education, vocational schools.
Tuition. See Normal Schools.
Tuition. See School Districts.
Tuition. See University.
Unfair competition. See Trade Regulation.

UNIVERSITY
Tuition—student who has not been resident of state for

one year next preceding his first admission must
pay, for full term of four years although during that
time he may have decided to be resident of Wisconsin 53

Tuition—Chinese married woman whose husband resides
in China cannot establish independent residence in
state so as to be exempt from payment of nonresident
tuition fees at university 359

Expenditures necessary for preparation of athletic teams
for contests are not subject to provisions of 14.32;
such expenditures are made from 20.4] (5) (c) by
athletic council by authority of board of regents 557

Contra IX 106
Method of crediting and charging accounts between uni

versity and state historical society for rent, heat, etc.,
is approved 596

Vocational education. See Education.
Vocational schools. See Education.
Wild life refuges. See Fish and Game.
Wisconsin genei'al hospital. See Charitable and Penal Institu

tions.

Wisconsin general hospital. See Indigent, Insane, etc.
Wisconsin general hospital. See Public Health.

WISCONSIN STATUTES
Pending prosecutions for violation of Severson act at time

of enactment of Grobschmidt bill repealing Severson
act are not affected by such I'epeal. 300

Bill which expressly declares time of its taking effect and
such time is impossible becomes effective upon pub
lication 449

Chattel mortgages—Bill No. 112, A., approved by gover
nor and published as ch. 525, L. 1929, was same law
which legislature passed and takes effect Jan. 1, 1930 610
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